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I8S8,  Vsb.  26,  o.  81, 8  1  (10  Stat,  at  L.  170,  171). 

Creating  Court  of  Claims 572,  675 

18K,  July  2.  Donating  public  lands  to  the  sev- 
eral States  and  Territories  which  may 
provide  ooUeges  for  the  benefit  of  agn- 

Gulture  and  the  mechanic  arts 808 

July  14.    Uridge,  lawful  struoture 804 

18K,  Febb  17,  t  L   To  regulate  commerce;  bridge, 

lawful  structure 800,817 

1866,  June  16  (Rev.  Stat.  I  6858).  To  regulate 
commerce;  effect  upon  existing  con- 
tracts...  ................................ 

U75,  I^b.  28  (18  Stat,  at  L.  888).    Proper  aooount- 

Ing  of  officers 280,831 

MarohS.   Jurisdiction  of  courts 747 

1878,  Jane  17  0BO  U.  S.  Stat,  at  L.  141).    Power 

oonierred  upon  Postmaster  General. .    806 

ISn,  June  80  (81  Stat,  at  L.  48).   Federal  courts. 

Jurors,  qualifications 881 

U80,  Jan.  20  (81  Stat,  at  L.  68).  To  provide  for 
Ghroult  and  District  Courts  of  the 
United  States  at  Maoon,Ga. 888 

UB6,  March  8  (88  Stat,  at  L.  5U).   Juryoommls- 

fldoner— compensation 881 

IW,  Mb.  4, 110(24  U.S.  Stat  at  L.  879).  Inter- 
state Commerce  Act 446 

Mareha.   Jurisdiction  of  courts 748 

March  3  (84  Stat,  at  L.  606).  Power  con- 
ferred apon  Postmaster  General 807 

March  8,  M  1,  8.  4.  To  provide  for  the 
bringing  sulis  against  the  government 
of  tfaetfnlted  States 880, 470, 471 

R0oUed  Statuta, 

I  ML  Appointment  of  deputy  clerks:  salaries   888 
661,810.   Aroolntment   of  deputy   clerks; 

W»8B1   Convening' 'and '*a^ 

__■       ooorts 

On»6B4,071,072,8(n8(84StatatL.868).   Com- 
pensation of  clerk 288 

ILRA. 


1 628.    United  States  Marshal ;  Jurisdiction. . . . 

704.    Duties  of  clerk 838 

706.    Hesponsibillty  of  clerk  for  acts  of  dep- 
uty     288 

80O.    Conclusions  of  law 281 

1868, 1 8!^  Clerk.  Jury  commissioner ;  compen- 
sation   232,838 

6  840.    Proper  accounting  of  olBcers 

69  840,  866.  Jurors,  and  witness,  fees;  duty  of 
marshal 

6865.    Duties  of  U.  S.  Marshal 576 

66 1028,  1030.    District  Attorney ;  Jurisdiction, 

powers 2rfr,  838 

61117.    BnlJstment  of  minor 388 

Art.  8,  6 1348.    Enlistment  of  minor  by  oificer; 

criminal  oifense 388 

98477.    Creating  court  of  claims 578, 573 

Tit.  £8, 96  4390,  4400.  Regulation  of  steam  ves- 
sels; navigable  waters 830,888 

6  442L    Inspectors  of  steam  vessels;  approval; 

certificate 880. 

96  4466,  4466,  4400.  Regulation  of  steam  vessels: 
provisions  against  carrying  excess  of 
passengers 880,381 

9  4480.    Liability  of  vessels  for  not  being  in- 
spected '   881  888 

96  4868, 48Ur«»36, 4068^  mi,' '  Patents  and'oopy- ' 

rights 638 

9  6161.    Natlonalbanks;  stockholders— tnisteos  471 
5168.    National  banks;  stockholders  exempt 

from  liability  as  trustee 47S 

6686w    Duties  of  marshal— secure  place  for 

prisoners 

6680.    united  States  prisoners,  under  control 

of  State 287 

Statutes  at  Largs, 

1878, 0.867,91  (20 Stat,  at L. 248).    Pensions... 746, 740 
1884.0. 181  (288tat.  at  L.  08).    Pensions 745 

Alabama. 

Code. 

1886,998842,8611,8545.    Husband  and  wife 716 

Laws. 

1887,  Feb.  88.    Regulating  separate  estates  of 

married  women 718 


Chnntitution. 

1874,  art  12, 9  0.   Bailroads,  right  of  way ;  com- 
pensation   

California. 

Ckmstitution. 

Art.  4,  681.    Corporations 68 

Latoi, 

1870,  April  8.   To  regulate  the  practice  of  med- 
icine     771 

Colorado. 

Oanetitution, 
68.   To  regulate  commerce 881 

Dakota. 

OivU  Oode. 

9970,661.    Covenant  of  warranty;  estoppel....    864 
6 1787,  subd.  8.    Effect  of  covenants  contained 
In  mortgage 

ZaiM. 

1881,  a  8,  6  8.    Estoppel  of  married  woman 

27 


OlTATIONfl. 


Delaware. 

Bevued  Code. 
a  84, 1 24.    Deylse  of  real  estate -   790 

Florida. 

ZatM. 

1887,  H  6, 0.   To  proyide  for  the  reffolatfon  of 
railroad  freight  and  paasenger  tariffs 

^^  806,606 

Georg^ia. 

Coda. 

9  8.    Contraots;  Talldity;  form 101 

tt  1080,  IMO.    Partneranlp;  restrlotion;  aflriirn- 

ment 880 

8  8064.    Railroads ;  tnuisportatioii;  Uabilily. . .    104 
M  8884, 8174.   Fraudulent  oonvejranoe;  Jurisdio- 

tiou. 168 

8684, 868&   Ck)stB  payable ;  rendition  of  judg- 
ment      841 

1888,1880.    Jails;  United  States  prisoners 887 

M 1888, 1889,  8578.   Fartnenhip;  oontraots; 

llablUty 880 

Latot. 

1880-81,  p.  174.    Voluntary  assignment;  duties 

of  those  making 880 

1884-86,  p.  100.    Volunta^   asslgnmeni^    light 

and  power  of  firm  to  make. 881 

1968L   Fraudulent  oonveyance 168 

niinole. 

(hnititulion. 


Art  6. 1 88.    Criminal  prosecution 

18, 1 6.   Regulating  pubUo  warehouses 

Oriminal  Coda. 

86U4,186.    Warehouse  Aot 

Lawi. 

1888,  March  11,  VfSL   To  incorporate  and  to  gov- 
ern nre,  marine  and  inlund  nayiguion 

insurance  companies 841 

1871,  p.  1976, 1 180.    Warehouse  Act 468 

1878.    Railroad    corporations,    taxation,   etc.   IftL 

1874,984.    Warehouse  Act 488 

1884,  Feb.  17, 1853.     Dissolution  of  Insurance 
companies 


Bevised  Statutes, 

C  80,  8d  dfy.  f  1.   Right  of  widow  to  claim  as 

heir 164 

1874,0.  80. 1 18.    Wills;  construction  of 461 

88,   M  88-81.    Organization   of   corporations, 

tions,  societies  and  associations 421 

•  6.   Joint  tenants;  conveyance  of  real  estate.  430 

1880,  c.  83,  8  7.    Limitations;  tax  tiUes 616, 516 


658 


8tarr  &  Curtis  Statutes. 

Vol.  1,  618.    Corporations,  organization  of 

1884, 1 86.  Relation  to  fire,  marine  and  inland 

navifration  insurance  companies 668 

1848.  Providing  for  or^^an  izatlon  an  d  manage- 
ment of  mutual  benefit  societies 660 

1886,  p.  671,  c.  30, 1 6.  Joint  tenants;  convey- 
ance of  real  estate 486 

Indiana. 

Code. 
8  656.    Judgment,  reversal  of 870 

Laws. 

1881,  March,  t.   Incorporation  of  companies  for 

the  purpose  of  constructing  bridges. .    807 

Bsnsed  Statutes. 

1,  1876,  p.  660  (I  6U7,  Rev.  Stat  188).  Married 

Woman^S  Act 760 

1881, 1 884.  Right  of  action;  personid  represen- 
tative  ......•.-    688 

M  2838-2234.    Husband  and  wife 770 

i,  8008w    Railroads;  construction  of 

fi  L.  R.  A. 


1881,16807.   Organisation  and  powers  of  board 

of  equalization fl^ 

Iowa. 

Oonstitution, 

1871,  art  1, 8 18.   Private  property  taken  for 

public  use 888 

Code. 

H  466, 400.   Oty  liable  for  damages  to  private 
property  occasioned  by  grading  street 

. without  authority  of  oroixumce.  ...607, 9(0 

18881.   Nuisances;  injuries 

Statutes.  \ 

11038.   Joint  tenants . ... 


1848. 
1858. 


OonsttttUion. 

Art  18, 1 4.   Railroada,  right  of  way ;  compen- 
sation     230 

18ii  1 6.   Railroads,  right  of  way;  compen- 
sation .:.rrZ!L.-! .!... !;-..  221 

Laws. 

Married  Woman's  Act 437 

Married  Woman's  Act 437 

CompiUdLaws. 

1881,  p.  166. 1 746.    Corporations;  powers HI 

1886,  a  18,118.   Property  owners;  injury;  dam- 
ages    ft* 

1886,  a  10, 8  65.    Corporations;  powers tn 

68  81,60,67.    Corporations,  powers...  ill 
88, 8  47,  subd.  4.    Rail  roads;  construction 

of (B 

84,88l»l80,84.    Raihroads;  liabUities....  2:2:^ 
88  88, 88.    BelatlDg  to  descents  and  distri- 
butions   440 

0.68.    Married  Woman's  Act i4<> 

110, 8  &    Rights  of  married  women 441 

Statutes. 

428  (8  4288) 60 

Code. 

88 1081-1897.    Creating  and  regulating  separate 

estates  of  married  women 442 

A  rt  8,  c  1,  tit  6,  pt  2.    Relates  expressly  to  sep- 
arate estates  of  married  women 443 

40,812.  Oonveyance  to  husband  and  wife; 

not  Joint  tenants 443 

Code  of  Civil  Procedvre. 
8  88*   Disputed  claims;  con  veyance,  action . .... 

Kentaeky. 

Laws. 

I860,  March  6, 8 18.    Railroads,  incorporation  of 

1884,  Feb.  20.     Authorizing  consolidation  of 

corporation  with  another  company.. 

General  Statutes. 
C.6^816b   Attorney's  lien 706 

Maine. 

Eevised  Statutes. 


147 


C.  73,811.    Trust  and  trustees 668 

75,81L    Descent  and  dibtnbution 

MarylancLj 

Laws, 

1884,0.486.    Relating  to  leases 712 

1888,  a  806.    Relating  to  leases 712 

MasaaehuBetts. 

Constitution. 

C 1,  art  4.   Civil  offlcers— powers,  duties,  eta  146 

6,  art  6.   Adoption  of  laws 905 

Arts.    Regulation  and  government  of  cor- 
porations   146 


ClTATIQire. 


8tatute9. 

iiOD,  e.  C   TenandeB  in  common 411 

1860,  o.  2a,  If  2,  a,  la     Cattle  CommJaBloneiB; 

powers Itf 

im,  e.  44, 1 8.    Board  of  Health;  powen 146 

18001.  e.  8Ql«  1 2L    Board  of  Aldermen 144 

18r4,l2S0.    Municipal  corporations;  Uabflitiee..  448 

187S,  c  IIMI,  fl  &    Board  of  Aldermen 144 

1878,  e.  244, 1 2.    Police  oommissionere ;  powers 

Tested  in 144 

1885,    146,146 

1886,  c  828, 1 2L   Police  oommissionetB ;  powers 

vested  In 144 

1887, C84B.   Public  nuiaanoes 82 

General  Statutes. 

C 19, 6 17.    Board  of  Aldermen 144 

26.  M 1,  6l    Board  of  Health,  powers 146 

48.I60L    Corporations,  powers fiO 

1860,  p.  107.   Corporations,  powen 280 

Bevieed  Btatutee, 

C  21,  H 1, 6^  6w    Board  of  Health;  powers 146 

PMie  Statutes. 

C12,  N  tt.  88, 64, 66.    Belatlnff  to  the  preserra- 

tlon  of  alien 178 

48,  •  05  et  asqt.   Corporations,  powers 80 

58, 1 16.   Majror  and  Aidermen--law8,  regula- 
tions, etc. 144 

61,     ll«    Public  nuisances 88,91 

80,  HI,  4, 8, 18w    Board  of  Health;  powers 146 

84,    8  2.    OVerseers  Of  poor;care  OT  paupers 601 

^  6618, 16,19.  Cattle  commissioners;  powers  146 
1^  16  6, 7.  Distribution  oL  personal  estate  006, 699 
180.   Private  nuisances 82 

Michigan^ 

Cemstituiion. 
Art.  7,  M  5, 7.   Besidence,  domioU,  IremoTal.....  204 

Xaioi. 

1839,  pp.  81,  82.   Relative  to  ward  elections  in 

Detroit 204 

18:8,  p.  244,  How.  Stat  o.  80,  1 2420.    Besidence, 

domlcU,  removal 206 

Publie  Acts. 

1883,  Act.  Ko.  22.  Organisation  of  dub ;  pur- 
chasing liquors;  liability  to  par  tax 
V.~.:.Z^ .™.  494,486 

1887,  No.  2701    Mechanics*  Lien  Law 489 

1887,p.46H.    Liquor  Law 488 

1887,  B  2,  8, 17,  lot  No.  818.    Liquor  Law 486 

SowOFe  Statutes. 

1866,  tt  0286,6297,  0299.   Married  Woman's  Act 

844,846,848 

Mianeaota. 

Latos, 

1885,  clOBw    Annual  salaries  as  compensation 

for  services  of  Judges  of  prolate 708 

General  Lams. 

U88,  c.  107, 1 9,  subd.  4.  To  authorise  the  organ- 
ization of  annuity,  safe  deposit  and 
trust  companies 418 

General  Statutes. 

1878,  e.  7,  M  6, 7.  8, 9.  Annual  salaries  as  com- 
pensation for  services  of  Judges  of 
probate 702 

MiMourL 

Constttutum. 

Art  181,  9 12.   Inhibition  against  counties  oon- 

traoting  debts 427 

Amendment,  I  a;   Judicial  powers... ..«. 116 


64008.   Provision  against  a  llenntion 116 

•  4017.   Privileged  communications 79 

61 6870, 6870.   Requirement  of  county  treasurer  427 
M  6818-682L   County  court,  no  power  to  con- 
tract a  debt  of  the  county  in  excess  of 
revenues 427 

Montana. 

Gmipiled  Statutes, 

P.  886,1718.   Liabilities   of  railroad   corpora- 
tions  816 

880,  6  719.   Liabilities  of  frallroad  corpora- 
rations  • 816 

Nebraska. 

Constitution. 

Art  11, 1  8.    Railroad  corporations;  right  of 

eminent  domain 607 

Oompiled  Statutes. 

1887,  o.  16,  6  114.     Construction  of  railroads, 

powers  etc 666,  867 

a  71,  art  9, 6  L    Revenue 191 

77.6189,40.    Revenue 189 

Nevada. 

Laws. 

1861,  Stat  1881,  p.  99,  8  27.    Divorce  Act 618 

1864-66,  p.  99.    Probate  Act 618 

1B66,  Gen.  Stat  6  M2.   Homestead  Act 618 

New  Hampshire. 

General  Laws. 
C 186,  p.  886, 89 14, 16.  Joint  heiia;  tenants  In  com. 


mon 


487 


Statutes. 

18^9  788.   stockholders,  relation  of  parties. . . .  477 
K  628, 024, 1001. 1184.    Duties  of  officers  to  pro- 
vide  books,  stationery,  etc.  at  expense 
of  county 427 

3L.R.A. 


New  Jersey. 

Lau)s, 

1867,  p.  475.   Taxation;  stocks  of  foreign  corpo- 

rations; exempt 

1862,p.844.    mUo. 868 

1868,  p.  800.    Dnjbo, 868 

1866,p.l07a    mUo 868 

General  Laies. 

Rev.  1160, 8 6L  Taxation;  reaf and  personal  es- 
tate   861 

6  64.   Taxation:  personal  estate  ex- 
empt   861 

Betised  Laws. 

Rev.  p.  1161,  8  64.   Taxation ;  stocks  of  foreign 
^        corporations  exempt 858 

New  York. 

Constitution. 

1846,  art  8,  Sn.    Corporations;  how  created 262 

Art  1,  69 11,  la.    Real  pi  .i)erty ;  title  absolute..  892 
8,  8 18.    Railroad  oommissloners;  Jurisdic- 
tion of 861 

8, 7,  68 14, 10.   Authorizing  board  of  claims 
to  rehear 004 

Code. 

1958(d)  (^Assets 101 

•l8272,ttnB.    8ecuritv  for  costs 643 

8  8888.  Prosecution  oy  one  party  afrainst  an- 
Other  for  the  enforcement  and  protec- 
tion of  a  right  or  redress 689 

'   UtvU  Procedure. 

6168,90.   jQstice*s Judgment 880 

6  227.  Appointment  or  general  terms  after  pre- 
scribed time 640 

Subd.  6, 6  488.  Order  for  publication  of  sum- 
mons  688,640 

6 1217.   Judgment  in  cases  of  attach  roent 641 

1780.   Provision  for  suits  against  foreign  cor^ 

porations 637 


.    Judfmetitoi 

.   BubmlBrtoii  to  ubllratlOD... 
.   juaUoe'i  Judgment.- 
-jlot-  — 


U8B,  e.  S12.   Araenoment  of  obutar... 


■SSS.    SecuntrlOTOOMS.. 


Seeiied  Ltutt. 

C.  IS,  1 8,  tlL^S,  pt.  1,  p.  1 


(Tthed).  __ 

„ ling-  corporaUont 

Mi.    CorporaUoDo;  dlasolution ...  MS 

Statwtet. 
Liai.  H  S1-87.  Fowan  and  dudes  of  tnutMi  <d 

ooUeges - - -  8» 

BK.  SOO,  H  I.  i,  S.  OorporatloDB;  powen 88» 

p.  eOO,  H  S,  ID.    Oorporatlnns,  dfeolutJon K» 

U81.1S^rIthed.)alB.p1.t.HB.  10,111.3.  Cor- 

pontloQS,  dlnoluUoa M6 

»T,il127.U8.  ^ulUblecaiuesot  aotloD....  SO 
(IS,  B 13.    Provision  (or  suits  agatnst  (oretgn 

OOrporHtlono 07 

5U,IS3.    SubmLssfon  to  arbitration W? 

I O,  S,  subd.  4.    Oorporstioos:  powers tW 

81,  3&     Trustees  of  coJlcgta;  corporadons; 

L'i"'ComeiiTJniTaiity  iiightB 


_____  _.  Ltebilltics  of  offlcei*  of  corpo- 
ration    T 

c  lU.  Organiiatlon  and  autborlcr  of 
board  of  auditor- a 

o.  Sie.    Counts;  jurisdiction liS.  1' 


lOii^ng  ^yoaii  ol  claims  to  re- 


0.283.    Btreet  railroad  corporations 2 

0.  SM,  (  7.    Bole  of  franchise  by  muulclpnl 

corporatiotia;  strtet  railroads,: £ 

1 15.      RailroDd    corporatiungt    oon- 


oollateral     Inherltancea      In    certain 

cases B 

1888,0. tt.a*3-   Sale  of  franchise  br  municipal 

corjioratloos;  Btrect  railroads B 

BTl,  310.    Corporations S 

810, 1 1-     Corporation* ;    prot«ctlun    of 

righta E 

8  L.  B.  A. 


and  privileges-. 


Kortli  CaroIiiMa 

Conttitvtien. 
ArtlO.lt.    Homestead;  eiempUoD IDS,  ]0» 

Ohio. 

Con»lituUon. 
Art.  II.  I1 1. 1.    TnxBtlon  of  real  and  personal 


Bentei  ^tvtm. 

)on  of  real  and  pere 

|K7T0,2iT8-    Special  provision  fi 

BiUlniad'B^'liabUldei'obiten-  ~ 


Art 

11 

lis.  3. 

Cods. 

TlOei, 

a.  11.  H 

Officer 

!M1-SM8.   Contemed  olodtton  Of 

LaK». 

18H 

1887 

(OiComp. 

Lao 
Feb.  IK.*! 

1871.  p.T«.  1  7).    Mortgaw  Tax 

-IS.  17-20,  22.  88.    To  create  and 

Fen  nsrlTan  i». 

Conmution. 
i.11.11.    rnlfnrmlt}'  of  taiea  vltbin  terii- 


Laait. 

a,  April  6.  E>icheat:  permitting  corporaUoo 

e,  June  IB.    Courts,  iiiriBdiction » 

i,  Apnl  m.     TaxatloD  of  muDldpal  loans 


CiTATlOKIi 


tl 


m.  Maj8«  I  1  (Pub.  Laws, 415).  Balatliiflr  to 
forefjrn  assiffnmentB 

IW  (P.  L.  68).  liimitiDff  amount  to  be  reooveored 
in  actions  airainst  railroad  oompanies 

and  common  carriers 

April  4,  art.  8, 1 21.  Not  Umitlnff  amount  to 
be  recovered  in  actions  against  rallrocUl 
oompanies 

urtMaj 23.  Dividing oitieff of  this  State  Into 
three  classes 

un,  Jane  7  (P.  L.  112).  Taxation  of  oorponte 
bonds 

no,  Jane  10  (P.  L.  90).  Taxation  of  corporate 
bonds 

ms,  June  80.    COaims  for  taxes;  uniformity 

June  80, 1 4  (P.  L.  188).  Taxation  of  corpo- 
rate loans 808, 

]»r,Ma724.  Dividing  dtles  of  this  State  into 
seven  olnssos 

PubUe  Lawi, 

ina,  March  2L    Limited  partnership 

South  Carolina. 

-    OmuHtution. 

Art  I,  I  20l    Gonstitiitional  provisions 

4,  S  19.  County  oommlsBions ;  jurisdic- 
tion  

9, 1 8.  Counties,  townships,  etc.;  power  to 
assess  and  collect  taxes  for  corporate 
purposes 24ff, 

9(18  Btas.  689).  Corporations;  taxable  prop- 
erty   

Lam. 

UHiDeaBi  To  charter  the  GreenviUo  JkPort 
BoyalB.  Ca 

•   General  Statutee, 

flUO.   Railroads;  transportation;  charges. .108, 
VUL   Of  frauds.......... 


801 

804 


7W 


246 
848 


106 


Tenneggoe. 

Oode. 

LJky.f888&   Divorce;  guUty  party  prohib- 
ited tomarry 10« 

Zaiot. 

1878,998-UL   Assessment  Act 80B.i 

Texas. 

Lawe, 

1886,  March  81.    Foreign,  private  or  public  cor- 

Derations 

1887,  April  4.    Foreign,  private  or  public  cor- 

porations  


Befdied  Statutes. 

Art  2888.    Husband  and  wife 718 

486L    Sxecutlon  of  wills 864 

W.  Viri^inia. 

Code. 

C.  181, 16.   Question^  of  ftust 878 

1860,0.81,86.    Rights  of  president  and  direc- 
ton  of  Inoorpcrated  company 

1887,  o.  64.  89  87, 60.     Powers  and  privHeges  of 

railroad  corporations 

Laws, 

1888,  a  6i  9  2l   Incorporation  of  railroad  com- 

1868,  c  771   Extension  of  raflroiid*  11."!  "11 ",".'." 
1871,  o.  fitf.   Changing  name  of  railroad  corpora- 
tion  


2.1 


Omnpited  Laws. 
Partioular  questions  of  taiat 


LAWYERS'    EEPORTS, 

Ai^NOTATED. 

HEW  YORK  SDPREME  OOUHT. 


PEOPLE  of  the  SUU  OF  NEW  TORE 
NOSTH  RIVEH  SCGAR  REPINING  CO. 


LTli«  ftavflamUoa  of  tba  "  Ehiyar Tmrt" 

(dCDomliiBUd  the  "  Basar  Beflneiiei  Oampanr") 
— an  oDlnoorpomed  smooIbUoii  ootnpoaed  d  m 
board  of  tmstMi  omted  undar  a  deed  of  (nut 
execnted  In  the  lumai  of  oertalD  suBar  reflnlnc 
oDrporatloiie  and  partaanhlpa.  ownlog  nearl;  aU 
the  tagar  roflDerlea  In  the  oouatry.  with  the  ez- 
III  mil  111  object  ot  promotlD(  eoonom;  of  admln- 
iMiattaii  and  leduoiDB  the  coat  of  kHhIdBi  and 
promotliig'  Uie  Interaata  of  all  partka  to  the  deed 
In  all  lawful  vaja.  In  aooordauce  with  the  teroii 
of  wbieb  auob  partDeiablpi  were  turned  Into  oor- 
poiatkinBi  and  the  atock  of  all  the  oorporatlona 
*■■  then  tranaferred  to  aucb  trustees.  In  lieu  of 
which  the;  iKued  tmst  certUcatM  to  the  stock- 
holdeia  of  the  several  oorporatlona— Is  to  be  oon- 
IS  the  oorporate  aot  of  the  oorponitlons 
'  not  simpir  the  Indlrldual  aot  of 


•oUdatlon  Of  partnenhtp,  not  autbottMdbr  Ihilr 
oharten  or  efteotad  under  the  alMutea  tai  refar- 
enoe  to  oonsoUdatlon  of  oorporatlona.  Is  tittni 
vtrei  and  murania  thg  forfeltura  ot  ooiporata 


3.Tba  «onblaatloa  tn  quastliMi--balncaieoea< 
tnlliatlon  ot  oorporate  fiiiiiiililaf  tn  a  diwla.  If> 
reapoDBlble  power,  tumlalied  with  ereir  delecat- 
ed  feoUlty  for  regulatiof  and  eonlrolllnc  at  wOL 
tliroivliouttheoountr7,tIieproduotiOD  and  pries 
of  a  particular  and  neosMBir  article  ot  aommerae. 
Til.:  t«flned  suKai—oreatci  a  monopol)' In  a  lesal 
the  public,  and  Is  oonss- 


,  MA  that  one  ot  tlie  oOTporatloin  which 
naa  eniered  Into  auch  combination,  wa*  by  rea- 
son thereof  liable  to  forfeiture  and  diMoluCion 
at  the  suit  of  the  People,  tor  abuse  of  its  powers 
and  for  the  exercise  of  prlTUegta  or  franoblses 
not  conferred  upon  It  bj  law. 

{January  S,  ISHU 

ACTION  Id  tbe  oaton  of  quo  taarranlt,  tat 
forfeitora  of  cniporale  ngfaU  and  dinoln- 
tlon  of  a  corporadoD.    Tried  at  a  Circuit  of 


NoTH.— ^oresmcnt*  to  lUJU  «omp«llHon  fn  (rods 
•^ivhL  All  agreements.  In  whatever  form,  to 
sUfle  fair  compellUon  are  void.  Qaidiner  r.  Hone, 
BUaln&lW:  Jamea  V.  FukrOiLSTei.  GU;  HuDtv. 
rrast.  i  Cush.  St;  Hook  v.  Turaer.SiMo.8aBL  Jonea 
(,  CUwell,  a  Jobns.  Cao.  %  Thompeon  v.  Davlca. 

1t    l.^h*.B      I1?h  ti.rrHm    V    Tnmvm     A    .Tnn^     T.    IRS- 


r.  Bsnielt,  G  Bioh.  t 


1:  Brisbane  V.  Aden 


V.  in  Atobesonv.Hallon,  13N.  T.  1- 


i.'Smttli.  ii:i 

P.B.Co.(IowaJ«>N. 
li  ■  ooDapliacy  in  law 


'.  Itep-Sia   Aoombli 


AltbouBhaoorporatloo  Is  notdtaBOlvedbTlnsoir- 


tn  under  such  authority  It  tnuwfen  Iti 


Cope,  1  Stnuure,  ••>,  m 

4S.lJa;  Heiv.Norrkl 

n^.  llCoz.Cr.  Csa.  Ill;  Levi  v.  LevLS 
S)S.    A  "comer"  when  accomplished  DJ 


len^  S^Denl^«Mi 
lorrle  Bnn  Coal  O 


, r.  Ftttston  *  B.  Oosi  Co. «  N.  T.  »6S; 

CauA  Ohio  Ban  Co.  v.  Outhrle,  SB  Ohio  8t.  eSS. 
1L.RA. 


1  RtloB,  to  raise  or  depress  prices  and  op«i«te  on  the 
market.  Is  a  oonspliacy.  If  tbe  means  be  unlawful, 
Morris  Run  Coal  Co.  v.  Barolay  Ooal  Oo.  <B  Pa.  1TB; 
People  V.  Melvlo.  Z  Wheeler.  Cr.  Ou.  MR.  In  one 
aspect,  all  coDtrutia  In  ooimiot  with  the  law  or 

KibUa  poller  are  within  thescxtpeotoantraoMpM^ 
kins  of  unlawful  oonsplracy;  they  are  oombina- 
tioDsof  twooT  morepeiBaDS.wbloHigthelde*ofa 
conspiracy,  to  do  wbat  tbe  law  or  publlo  policy 
forbids.  Bishop,  Cont.  I  ML  Any  agreement  t>e> 
tweon  large  d^era.  meant  to  control  tbe  market 
andoljtalD  emrbltant  prices,  Is  an  unlawful  con- 
spiracy asalnst  trade,  and  void.  Araot  v.  Plttston 
£  E.  CoaTco.  68  N.  T.SK;  Craft  v.  McCoaouffhy,  » 
III.  S4et  Falrbank  v.  Leery,  40  Wis.  aui:  Central  Ohio 
lialtOo.  T.  Quthrle.  nXHiio  BL  etins.  And  see 
Collins  V.  Locke,  L.  R.  4  App.  Cas.  OH;  W«Btem 
Union  T^u.  Co.  v.  Chicago  £  P.  H.  Co.  M  HI.  X4S: 
Wi-stem  IJiilOQ  Telev.  Co.    v^  American  Dnion 


nischlet  to  tlie  pubKo  are  indictable,  altbousb  nel- 
hpr  the  object  sousbt  to  be  aocompllsbed.  nor  tbe 
used  tor  Its  acoomplisbment.  Is  crimlnaL 
—     .,  ,  .. —    ._.  ^__    _,    j^jj_  2  Maaa. 


No  asreement  for  defniittllaB  the  pubUc 
valid.  PpoDlev.  Stephens,  nS.Y.W.   Atx 


Nuw  ToBK  BdTBua  Court, 


Jab.. 


CouDty  of  New  York,  before  Barrett, 
■  Jury.  At  the  cloM  of  tbetesrimoiiTeach  par- 
tymoTed  thecomt  to  direct  a  verdict  Id  its  favor. 
Tht  motion  of  ills  H^endant  wu  itnied,  and 
that  qf  tht  plaintiff  granttd.  Id  the  foHowinE 
opinion — and  thereupon  a  verdict  was  directed 
Cor  theplalntifl. 

The  facts,  and  questions  presented,  are  stated 
Id  tlie  opinion. 

Meitfi.   Charles   F.  T«bor,    AUf/Otn., 
and  Rof«r  A.  Prjrop  for  the  People. 

Meun.  CIia.rl«t  P.  D»lr<    Junas   C. 
Carter  and  Jolm  E.  Paraona  for  defend- 


Barrett,  J.: 

The  questions  to  be  decided  in  this  case  are, 
whether  the  acts  complained  of  are  corporate 
acts,  and  If  so,  whether  such  corpoiate  acts  are 
grounds  of  forfeiture  witliin  section  1TS8  of  the 
Uode  of  Civil  Procedure.  Tlie  People  rest 
their  case  primarily  upon  the  second  and  fifth 
BiibdivisionB  of  Ihia  section,  claimln!;  under  the 
second  subdivision  that  the  defendant  has  "be- 
come llsble  lo  be  dissolved  by  the  abuse  of  its 
poners,"  and  under  the  fifth  that  it  has  exer- 
cised privileges  or  franchises  not  conferred  up- 
on t  by  law. 

The  act  complained  of  in  this  connection  is 
the  defendant's  participation  in  a  combination 
between  the  owners  of  certain  sugar  refineries. 
The  combinntion  comprises  ail  the  sugar  re- 
floeriea  In  this  State  and  with  a  few  exceptions 
In  the  Uoited  States.   This  vast  combination  is 


denounced  by  the  people  as  t  public  menace, 
as  prevenilve  of  competition  and  as  tending  to 
control  prices  and  create  a  monopoly.  It  Isd» 
fended  bv  tlie  corporation  as  the  mere  individ- 
ual act  of  its  EloCJcholders,  In  no  wine  binding 
upon  it,  and  at  all  events  as  a  barinlass  asso<£ 
ation  constituting  Dotblng  more  serious  than  an 
unuBuall]'  lar^  partuersfiip;  in  other  words,  a 
lawful  blending  of  individual  interests  In  a 
joint  arrangement  for  mutual  protection  and 
benefit. 

The  flnt  question,  Uien,  to  be  considered  !• 
whether  the  corporation  as  such  has  entered  in- 
to this  combination;  for  if  it  has  not,  clearly  It 
cannot  be  deprived  of  its  franchlMB  because  cf 
independent  and  several  acts,  however  illegal, 
of  its  stockholders.  To  a  proper  appreciation 
and  solution  of  this  question,  the  predw  fact* 
must  be  gleaned  and  the  foundation  of  llM 


the  solution  of  the  second  question,  namely: 
whether  the  combination  Is  the  innocent  assod- 
Htion  claimed  bfthedefendant  or  the  unlawful 
one  charged  by  the  plaintiff. 

Let  us  then  consider  the  foundation  of  the 
combination.  It  rests  upon  a  written  agree- 
ment, which  has  been  slyled  the  "trust  deed." 
At  the  time  this  deed  was  prepared,  sugar  re- 
fineries  in  this  State  and  countrv  were  various- 
ly organized.  Some  were  simple  partnemhips; 
others  corporations.  Evidently  the  first  step 
contemplated  by  the  author  of  the  scheme  was 
harmony  in  the  fundamental  business  basis  of 


„ J ... — Lof  his  prlvllegM 

and  Immunities.  Slaushter-UouBe  Casce.  BB  U.  8. 
W  Wall.  KA  {21  L.  ed.  UBI.  Thoy  are  contrary  to 
public  poUcy.  Rex  v.  Waddlnglon,  1  East,  IBTj . 
SL.R.A. 


Caseot  tbeHoDopoIle^llCoke.Mb.  WlierettiaTa 
la  reslntlnt  on  Uie  one  nand.  tbere  Is  monopoly  on 
the  other,  and  mooopoUea  are  odious  to  the  law;  bo 
tliat,  upon  this  jtrouad  also.  U  Indeed  It  Is  not 
deenietr  Identtoafwitb  the  other,  the  law  of  this 
subject  DTOoeeds.  Amot  v.  PlttstoD  A  B.  Ooal  Co. 
oail.Y.  KSiBknUnka  v.  SohantoBliausen.  8  Mo. 
App.Gti;Cnttv.HoOaDauDb7,  nilLSt6:  Weftern 
Union  Wat.  Co.  v.  American  Union  Ttieg.  Co.  B& 
"     —  —  of  monopoly  has  Ije- 


^hedaniier 


__„ appretieaded  ttom  tbeao 

of  wealth  and  power  In  the  hands  of  irraat  cor- 

poratloDs,  and  the  aboseebr  which  large  oapltallata 
may  so  comUaaoB  to  mlox  or  destroy  oompetltloD 
In  trade,  are  mAteis  of  publlo  ooncem,  and  the  es- 
sential question  Is  one  M  monopo^  and  of  Injury 
to  tbepubUo."  Bkratnka  T.  ScbarrfnBhau«on,  S  Mo. 
App.  BZ&.  A  contraotwhlah  creates  a  monopoly  Is 
In  violation  of  the  Constitution,  which  declares 
that  "Perpetultlos  and  monopolies  are  oontiairto" 
the  irenlus  Of  a  free  govemment,  and  sbaU  never 
t>e  allowed."  If  snob  is  the  eDect  of  the  contract. 
It  Is  forl>lddai  br  the  Constitution,  and  no  legleln- 
tlon  oon  Blve  valldl^to  It.  Brenluim  v.  Brenbam. 
Water  Co.  CI  Tex.  Gel.  Tbere  are  three  insepaia- 
ble  Incidents  to  every  monopoly:  (It  that  tne  prioe 
of  the  some  commodity  will  be  raised:  (8l  that  after 
tfae  grant  (he  commodity  is  not  so  good  and  market- 
able as  before;  |8|  that  It  tends  to  Impoverishment 
of  diven  artisans.  artlDoeis  and  others.  Cnae  of 
theMonopollee,  11  Ooke,8Ta.  An  exclusive  privi- 
lege nanied  to  a  few  individuals  and  their  sucoea- 
sors  inoorporated  Into  ■  society,  and  prohtblDoK  all 
otheraftom  exerdslnetbesanie  prIvlleBe,  vIoMtea 
tbe  fundamental  rightsof  dtlzens  wllllDg  to  con. 
form  to  the  constitutional  reffulattooa  ana  restrlo- 
tlons  of  business.  Slauglitcr-Ilouse  Osse.  1  Wnods. 
EL  And  K>  as  to  conspiracy  to  monopoIlEe,  by 
fraudulent  means,  any  particular  businos  staple, 
so  SB  to  force  a  sale  at  exorbitant  prices,  such  as 
coal.  Bex  v.  Norrls.  £Ld.  Kenyon,  800;  Morris  Kun 
CoalOo.  V.  Barolay  Ooal  Co.  OS  Pa.  ITS. 

Contract  mid  a>  in  ratraintoftTadt.    Bee  LeaU* 
V.  Lortllard,  1  L.  R.  A.  IM.  110  N.T.  SIB. 

roTifroc^  In  natuTt  of  monopiMa  oold. 
Ooki.*a.r.B.Oo.v.IeiD>s,fl..B./   °- 


d.   BeeQuU, 
BOl 


lbS9L 


Pbofi^b  of  Nxw  Yobx  y.  Nobth  Ritrb  Sugab  I^Fpnife  .jCio. 
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mA  refinery.  The  oombhiation  never  oonld 
have  been  enooeaBfallj  created  qix>ii  the  basis 
of  a  special  or  auad  partneisbip  arraDgement 
oetween  partnenuiips  and  oorporations.  it  was 
Deceasary,  therefore,  either  to  turn  the  oorpor- 
ations into  partnerships  or  the  partnerships  in- 
to corporations. 

It  did  not  require  the  astute  mind  that  jwe- 
psred  this  most  ori^nal  instrument  to  perceive 
tbst  an  aggregation  of  partnerships,  with  the 
dan|;eiB  resulting  from  death  and  the  exercise 
of  mdividual  power,  would  never  effect  .safe 
iDd  permanent  cohesion.  Accordingly  we 
find,  aa  one  of  the  first  provisions  in  the  deed, 
tnd  as  the  basis  of  the  so  called  trust  structure, 
t  condition  in  substance  that  the  partnerships 
diall  aU  be  turned  into  corporations.  This  in 
fact  was  done;  and  thus  several  of  these  cor- 
pontiona  were  organized  for  the  express  pur- 
pose of  creatine  the  very  shares  of  capital  stock 
thn>u|di  whidD  the  combioation  was  to  be 
fanned.  Partners  took  on  corporate  garb,  be- 
came shareholders,  and  as  such  fitt^  them- 
selves to  enter  the  combination  within  the  terms 
of  the  deed.  Having  thusproidded  for  uni- 
formity of  corporate  existence,  the  deed  speci- 
fies what  is  to  be  done  l^  each  of  the  corpora- 
tiona — ^formed  or  to  be  formed.  The  corpora- 
tions already  formed  agree  for  themselves,  and 
the  partnerships  agree  for  those  corporations 
vhidi  they  are  to  form,  that  all  the  shares  of 
the  capital  stock  of  all  the  corporations  shfldl 
be  transferred  to  a  board  consisting  of  eleven 
persons  (named  in  the  deed)  as  trustees,  to  be 
Leid  by  them  and  their  successore,  strictiv  as 
joint  tenants,  subject  to  the  purposes  set  forth 
m  the  deed.  These  purposes  are  declared  to 
be: 

1.  To  promote  economy  of  administration 
and  to  reauoe  the  cost  of  refining,  thus  enab- 
ling the  price  of  sugar  to  be  kept  as  low  as  is 
oottsisteni  with  reasonable  profit 

2.  To  give  to  each  refinery  the  benefit  of  all 
appliances  and  processes  known  or  used  \jy  the 
others,  and  useful  to  improve  the  quality  and 
diminiBh  the  cost  of  refined  sugar. 

3.  To  furnish  protection  against  unlawful 
combinations  of  labor. 

4.  To  protect  against  inducements  to  lower 
the  standard  of  reined  sugars. 

5.  Generally  to  promote  the  interests  of  the 
parties  hereto  in  all  lawful  and  suitable  ways. 

The  board  is  authorized  to  make  by-laws,  to 
appoint  from  its  members  a  president,  vice- 
president,  treasurer  and  committees,  and  to 
peacribe  their  duties  and  powers.  The  board 
IS  chns  clothed  with  a  power  coextensive  with 
the  specified  objects  of  the  agreement,  as  ap- 
plied to  the  business  of  each  refinery;  and  it 
may  confer  the  executive  working  of  that  pow- 
er upon  a  president  or  vice-president. 

Having  thus  formed  the  trust,  named  the 
trustees,  and  specified  their  powers,  the  deed 
proceeds  to  indicate  the  persons  for  whom  the 
trust  is  created  and  the  duties  of  the  trustees 
vith  re^trd  to  such  persons.  The  eestuis  que 
truBtentjaie,  of  course,  the  entire  body  of  stock- 
holders of  the  agg^gated  corporations.  It 
will  be  observed  that  these  stockholders  do  not 
sell  a  single  share  of  their  stock;  yet  they  trans- 
fer the  entire  block  to  eleven  centlemen,  who 
aie  thereafter  to  stand  in  their  shoes.  They 
would,  naturally,  look  for  some  acknowledg- 1 

2L.R  A. 


ment  from  their  trustees  of  the  receipt  of  their 
shares  and  of  the  obligations  which  the  trust 
imposes.  The  deed  proceeds  to  furnish  this  in 
the  shape  of  what  are  termed  trust  certificates. 
These  certificates  are  not  to  exceed  $50,000,- 
000.  and  are  to  be  divided  in  600,000  shares, 
each  of  $100;  they  are  to  be  divided  by  the 
eleven  trustees  among  the  several  refineries,  in 
due  proportion  to  the  value  of  their  respective 
plants;  and  the  refineries  are  then  to  subdivide 
the  blocks  of  certificates,  so  assigned  to  them, 
among  the  eestuU  que  irueteniifi  proportion  to 
the  stock  of  tbe  corporation  which  each  cestui 
que  truet  held  prior  to  the  transfer  to  ttie  trust 
Doard. 

The  form  of  the  trust  certificate  is  precisely 
like  the  certificate  of  stock  in  a  corporation. 
The  eleven  trustees  are  not  named,  but  are 
styled  "The  Sugar  Refineries'  Company,"  and 
each  certificate  specifies  that  it  is  issuea  under 
and  subject  to  the  provisions  of  the  trust  deed. 
The  usual  blank  form  of  assignment  and 
power  of  attorney  is  indorsed  upon  this  certifi- 
cate, with  an  addendum  to  the  effect  that  tbe 
assignee,  by  accepting  the  transfer,  assents  to 
tbe  terms  of  the  trust  deed. 

To  avoid  confusion  of  thought,  and  to  dis- 
tinguish clearly  between  tbe  eleven  trustees 
co^tituted  by  the  deed  and  the  trustees  of  the 
various  corporations,  we  will  hereafter  speak 
of  the  former  as  the  "trust  board"  or  "the  trus- 
tees," and  of  the  latter  as  "the  directors." 

Upon  the  acceptance  of  the  trust  certificate 
the  original  corporate  shareholder  ceases  to 
hold  any  further  relations  with  bis  particular 
corporation,  and  thenceforward  he  is  treated 
as  a  shareholder  in  the  trust  board.  He  can  no 
longer  receive  a  dividend  from  his  particular 
corporation,  nor  indeed  can  the  latter  ever 
agtun  declare  a  dividend.  Each  corporation  is 
thereafter  bound  by  a  special  provision  in  the 
deed  to  pay  over  the  profits  arising  from  its 
business  to  the  trust  board.  No  discretion  on 
that  head  is  left  in  the  directora  of  the  various 
corporations;  tbey  cannot  use  any  part  of  such 
profits  for  betterments  or  improved  machinery, 
or  increased  capacity — certainly  not  without 
the  consent  of  the  trust  board — but  must  pay 
over  all  the  profits  directly  to  the  trustees.  Nor 
can  even  tbe  latter  declare  a  dividend  upon  the 
trust  certificates  allotted  to  the  shareholdera  of 
any  one  corporation  payable  out  of  the  profits 
received  from  such  corporation.  On  the  con- 
trary, their  duty  is  to  blend  all  the  profits  re- 
ceived from  all  the  corporations  into  one  grand 
mass,  and  from  that  aggregation  of  profits  de- 
clare such  dividends  as  tbey  in  their  iudgment 
deem  appropriate,  to  be  proportionately  distrib- 
uted to  tbe  bolder  of  eacb  trust  certificate. 

To  emphasize  these  positions  it  may  be  well 
to  quote  the  precise  language  of  tbe  deed. 

PBOFITS: 

Tbe  profits  arising;  from  the  business  of 
eadi  corporation  shall  be  paid  over  by  it  to  the 
board  hereby  created;  and  tbe  aggregate  of 
said  profits,  or  sucb  amounts  as  may  be  desig- 
nated for  dividends,  sball  be  proportionately 
distributed  by  said  board,  at  such  time  as  it 
may  determine,  to  the  holders  of  tbe  certificates 
issued  by  said  board  for  capital  stock,  as  here- 
inbefore provided. 

Thus  it  will  be  seen  that  these  dividends  are 
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not  to  1)6  declared  or  distributed  upon  the  aff- 
mgate  capital  stock  of  tfaecorporaiions,  which 
u  to  be  turned  over  to  and  hela  by^  the  trustees, 
but  upon  what  might  not  inaptly,  in  view  of 
these  peculiar  facts,  be  termed  the  trust  board's 
capital  stock,  namely:  the  trust  certificates. 

Thus  we  hietve  a  series  of  corporations  exist- 
ing and  transacting  business  under  the  forms 
of  law,  without  real  membership  or  genuinely 
qualified  direction — mere  abstract  figments  of 
statutory  creation — without  life  in  the  concrete 
or  underiying  association.  Every  share  of 
stock  has  been  practically  surrendered  and  vital 
membership  revigned.  With  the  transfer  to 
the  eleven  trustees,  the  shareholders  cease  to 
occupv  the  position  of  eegtuis  que  Inutent  with 
regardi  to  the  directors  of  the  various  corpora- 
tions. In  lieu  thereof,  they  accept  substituted 
membership  in  an  unincorporated  board,  and 
an  entirelv  new,  independent  and  exclusive 
trust  relation  with  the  trustees  of  that  board. 

Nor  are  the  trustees,  as  transferees  of  the 
capital  stock  of  the  various  corporations,  in 
any  just  sense  genuine  members  thereof.  They 
have  no  beneficial  interest  therein.  Dividends 
are  not  declarable  thereon,  and,  if  they  were, 
would  not  be  payable  to  t^em  in  their  own 
right  nor  as  trustees  for  the  shareholders  in  the 
particular  corporation  which  had  earned  the 
dividend.  Nor  could  the  owners  of  ttie  trust 
certificates,  "proportionately  distributed"  to 
such  corporate  shareholders,  follow  such  divi- 
dend and  require  the  trustees  to  account  to 
tbem  tberefor.  Whatever  dividends  are  to  be 
declared  by  tiie  trustees  must  be  so  declared 
and  paid  from  the  aggregate  fund;  and  what- 
ever rights  the  holders  of  such  trust  certificates 
may  have  as  against  the  trustees,  can  only  be 
enforced  by  the  totality  of  certificate  holders  or 
a  representative  of  that  body. 

Again;  the  relation  existing  under  the  deed 
between  the  trustees  of  tbe  trust  and  the  direct- 
ors of  the  corporations  is  not,  as  we  have  seen, 
tbe  usual  relation  of  shareholders  and  directors, 
l.ut  a  strict  contract  relation.  Ordinarily,  the 
diiectors  of  a  corporation  may  use  tlieir  honest 
judj^ment  with  regard  to  dividends,  and  also  as 
to  the  judicious  application  of  profits.  Here, 
however,  the  deed  treats  the  directors  of  tbe 
various  corporations  as  mere  agents  of  the  trust 
board,  and  in  unqualified  terms  requires  them 
to  "pay  over  the  profits."  The  effect  of  this 
would  be  theeame,  even  if  individual  members 
of  the  trust  board  were  also  shareholders  in  the 
corporations.  As  such  individuals,  they  would 
transfer  their  shares  to  the  board  and  accept 
from  the  board  their  due  proportion  of  the 
trust  certificates.  The  board,  as  a  board,  takes 
all  the  shares  of  all  the  corporations,  and  the 
corporate  shareholders,  whether  members  of 
the  trust  board  or  not,  by  transferring  their 
shares  to  these  trustees,  ana  accepting  from  the 
latter  trust  certificates,  in  effect,  abandon  their 
corporations,  relinquish  their  powers  as  share- 
holders, resign  their  fimctions  as  corporators, 
and  look  solely  to  tbe  trust  board  for  future 
guidance,  control  and  profit. 

It  is  the  first  time  In  the  history  of  corpora- 
tions that  we  have  heard  qf  a  double  trust  in 
their  management  and  control — one  set  of  trus- 
tees elected  formally  to  manage  the  corporate 
affairs  and  a  second  set  creatira  to  manage  the 
first — the  shareholders  in  seventeen  corpora- 
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tions  leaving  their  functions  with  regard  to 
theur  reguw  directors  to  be  thought  out  and 
performed  for  them  by  what  amounts  to  a 
board  of  guardians. 

Let  us  now  look  at  the  situation  of  the  direct- 
ors of  the  various  corporations  as  pointed  out 
in  the  deed. 

The  statute  requires  that  each  director  shall 
be  a  stockholder.  Consequently,  each  director 
must  own  at  least  one  share.  But  the  deed  re- 
quires the  transfer  to  the  trustees  of  every  share 
in  every  corporation.  Now,  these  trustees  cer- 
tainly cannot,  under  the  terms  of  their  trust, 
sell  or  pledge  a  sinf:le  share  of  the  stock  Urns 
held  by  tbem.  This  stock  in  their  hands  is 
substantially  dead.  It  evidences  no  individual 
right.  It  measures  no  proportionate  interest. 
In  fact,  it  serves  in  the  future  no  purpose  what- 
ever, except  to  furnish  the  trust  board  with 
formal  voting  power  to  control  the  direction 
of  all  the  corporations.  It  would  seem  to  be 
impossible,  therefore,  to  qualify  the  boatd  of 
directors  in  the  various  corporations.  The 
draughtsman,  however,  attempted  to  provide 
for  this  difllculty  by  the  following  provision: 

"The  said  board  may  transfer,  from  time  to 
time,  to  such  persons  as  it  may  be  desired  to 
constitute  trustees,  or  directors,  or  other  offi- 
cers of  corporations,  so  many  of  the  shares  as 
may  be  necessary  for  that  purpose,  to  be  held 
by  them  subject  to  the  provisions  of  this  in- 
strument. Such  transfers  may  be  executed  by 
the  president  and  treasurer  of  the  board  in  be- 
hali  of,  and  as  attorneys  for,  the  board  for 
that  puroose,  and  to  be  retransferred  when  so 
requestea  by  the  board." 

Mere  there  is  no  pretense  of  a  sale.  The 
"necessary"  shares  may  be  transferred  to  such 
persons  as  the  board  may  desire  to  constitute 
directors,  to  be  held  by  such  directors  "sub- 
ject to  the  provisions  of  the  trust  deed,  and 
to  be  "retransferred"  when  so  requested  by  the 
board.  This  clearly  bears  out  my  previous  ob- 
servation that  these  corporations  exist  as  creat- 
ures of  the  law,  and  are  conducting  business 
under  its  authority  without  a  single  genuinely 

Siialified  director — ^in  fact,  without  directors  at 
1  in  the  ordinary  and  lef;al  sense.  Every  di- 
rector in  every  one  of  the  corporations  is  nec- 
essarily the  mere  creature  and  agent  of  the  trust 
boEtrd.  The  share  of  stock  put  in  his  name  is 
not  his  property,  nor  can  a  dividend  ever  be  de- 
clared upon  it — ^to  him  or  to  anyone  else.  For 
that  very  share  a  trust  certificate  has,  in  fact, 
already  been  issued  to  him  or  to  someone  else. 

Plainly,  then,  the  holding  of  this  lifeless  share 
of  stock  by  the  director  without  beneficial 
interest  and  at  the  will  of  the  board — "to  be 
retransferred  when  requested" — is  not  a  com- 
pliance with  the  statutory  requirements  that 
the  directors  shall  "respectively  be  stockhold- 
ers in  such  company." 

There  is  further  evidence  upon  the  face  of 
the  deed  of  the  difiSculties  which  surrounded 
t^e  execution  of  the  contemplated  proiect. 
Each  refinery  might  have  had  debts,  and  all 
probably  had  assets  outside  of  its  plant.  It 
would  have  been  impracticable  to  issue  trust 
certificates  in  proportion  to  the  capital  stock  of 
each  company,  for  one  company  might  be  capi- 
talized for  much  more  than  its  real  value,  while 
another  might  be  capitalized  for  less,  and  stiU 
another  for  its  precise  val  ue.    It  was  necessary , 
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therefore,  to  distribate  the  trust  certificatee  in 
proportion  to  the  real  value  of  each  property. 
But  here  again  there  was  a  difficulty  growing 
oat  of  the  complexity  of  mortgages  upon  the 
real^,  flcmting  debt  and  the  possession  of  raw 
material  and  other  personal  property.  It  was 
clear  that  the  interests  in  the  trust  board,  which 
were  to  be  substituted  for  the  corporate  shares, 
must  be  proportioned  upon  the  realty,  fixtures 
and  machinery  of  each  company  (freed  from 
debt),  ezclusiye  of  the  transmutable  stock  and 
other  personal  property;  in  other  words,  upon 
the  naked  plant.  Accordingly,  provision  is 
made  in  the  deed  that  each  refinery  and  the  cor- 
poration to  which  it  belongs  shall  oe  freed  from 
liability  and  indebtedness,  bv  the  parties  inter- 
ested in  it;  or  such  parties,  if  the  board  shall 
approve,  mav  provide  in  cash  for  such  indebt- 
edoesB  or  liability,  leaving  the  same  to  stand 
at  the.pleasure  of  the  boara.  So  much  for  the 
debts.     Then  as  to  the  assets  other  than  the 

Slant:  provision  is  made  for  their  appraisal  by 
ve  of  the  eleven  trustees,  and  the  values  thus 
fixed  are  to  be  paid  in  cash  by  the  trust  board 
to  the  treasurer  of  each  corporation.  Of  course 
an  thia  faivolved  the  necessity  of  providing  the 
tmst  board  with  the  means  of  nusing  money, 
and  it  was,  undoubtedly,  with  this  view  that 
under  the  head  of  fiscal  arrangements  author- 
ity was  given  to  raise  the  necessary  funds  by 
mortgage,  "to  be  made  by  the  corporations,  or 
either,  any  or  all  of  them,  on  tiieir  property, 
and  l^  such  other  means  as  shall  be  satisfac- 
tory to  such  board." 

This  covers,  in  a  ^neral  way,  the  methods 
adopted  by  the  parties  to  produce  cohesion  as 
between  themselves.  But  they  did  not  stop 
there.  Provision  is  made  for  the  ^thering  in 
of  every  other  existing  refinery  ("m  every  in- 
stance to  be  incorporated"):  and,  in  fact,  four 
others  have  Joined  the  combination  since  the 
deed  was  signed  by  the  original  partnerships 
and  corporations;  and  the  evidence  shows  that 
in  the  entire  country  but  five  sugar  refineries  of 
the  character  in  question  remain  outside  of  tbe 
combination.  The  trust  board  is  also  provided 
with  additional  means  for  adding  recruits  to  the 
combination,  and  to  facilitate  general  adhesion 
thereto.  It  was  with  this  view  that  the  15  per 
cent  of  the  trust  certificates  allotted  to  each  re- 
finery was  to  be  reserved,  "subject  to  be  dis- 
posed of  by  the  board  "  for — among  other  pur- 
poses—the "acquisition  of  other  refineries  to 
become  parties  to  this  deed;"  and  lest  the  ac- 
cretions of  membership  should  exhaust  this  16 
per  cent,  as  well  as  what  might  be  derived 
through  the  exercise  of  the  other  powers  of  the 
board,  the  means  is  afforded  of,  "from  time  to 
time,  increasing  tbe  trust  certificates  even  be- 
yond the  $50,000,000.  It  is  not  strange  that 
this  extraordinary  document  should  close  with 
a  provision  for  strict  secrecy— that  "the  said 
deed  shall  not  be  shown  or  delivered  to  any 
corporation,  firm,  person  or  persons  whatso- 
ever, except  by  the  express  direction  and  order 
of  the  board.  "^ 

We  now  come  to  the  legal  question:  Is  this 
a  combination  of  corporations,  or  merely  a 
oombhiation  of  stockholders?  The  defendant 
claims  that  unless  authority  to  sign  the  trust 
deed,  given  by  the  directors  of  «udi  corporation 
at  a  regular  board  meeting,  is  afflrmativdy 
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proved,  the  acts  complained  of  are  not  corpo» 
rate  acts.  This  contention  ignores  the  fact, 
proved  in  the  case,  that  the  corporate  acts  pro- 
vided for  by  the  deed  have  actually  been  per- 
formed by  tne  corporations  and  that  the  deed 
has  in  fact  been  put  in  execution.  Tbe  proof 
shows  that  the  deed  was  actually  signed  by  the 
firms  whose  names  appear  to  be  appended 
thereto;  and  as  to  the  corporations  by  persons 
professing  to  represent  tbem;  that  the  flrma 
were  turned  into  corporations,  pursuant  to  the 
requirements  of  flie  deed;  that  tbe  shares  of 
capital  stock  of  all  the  corporations  (including 
the  four  that  have  since  come  in)  were,  with  a 
single  exception,  transferred  to  the  trust  board; 
that  the  trust  board  has  issued  and  distributed 
the  trust  certificates;  and  that  a  dividend  of  2^ 
per  cent  has  actually  been  declared  and  paid 
upon  such  certificates. 

Where  did  the  trust  board  obtain  the  money 
wil^  which  to  make  that  dividend?  Neces- 
sarily from  each  corporation,  under  the  pro- 
vision that  the  profits  arising  from  tbe  business 
of  each  corporation  shall  be  paid  over  b^  it  to 
the  board  hereby  created.  Such  certainly  is 
the  fair  implication  from  the  fact  of  tbe  receipt 
by  the  trust  board  of  the  necessary  funds  from 
the  various  corporations  in  connection  witb  a 
deed  purporting  to  be  signed  by  their  offlcen 
and  containing  this  provision.  Thus  the  cor- 
porations acted  upon  the  deed  and  performed 
one  of  the  most  vital  duties  imposed  upon  them 
thereby. 

Further,  it  appears  that  all  tbe  capital  stock 
of  all  the  corporations  was  actually  transferred 
to  the  trust  board,  not,  as  we  have  already  seen, 
in  severalty  nor  as  tenants  in  common,  but  as 
Joint  tenants.  That  at  once,  necessarily,  dis- 
qualified every  director  in  every  corporation, 
unless  indeed  a  single  share  was  reserved  or 
transferred  to  each  ot  such  directors  under  the 
authority  of  the  clause  of  the  trust  deed  to 
which  we  have  referred.  If  that  was  done-^ 
and  as  tbese  directors  have  continued  to  per- 
form theur  ordinary  functions,  we  must  assume 
that  it  was  done— then  the  deed  again  became 
an  executed  contract,  and  the  directors  held 
their  offices  or  continued  to  perform  their  duties 
by  tbe  force  of  its  provisions. 

Still  further,  we  find  a  strong  implication 
that  mortgages  were  placed  upon  the  property 
of  some  of  the  corporations,  bv  corporate  act, 
pursuant  to  the  provisions  of  the  deed. 

In  tbe  case  of  this  particular  defendant  the 
stockholders  after  resolving  to  Join  the  combi- 
nation changed  their  mind  and  determined  to 
revoke  pre  nous  action  looking  to  that  end. 
Thereupon,  Mr.  Searles,  who  is  one  of  tbe 
eleven  members  of  the  trust  board,  offered  them 
$825,000  in  cash  for  their  stock,  witb  tbe  ad- 
ditional privilege  of  working  up  all  the  raw 
material  on  hand  and  making  what  they  could 
out  of  it.  This  was  accepted  and  the  bargain 
carried  out  Mr.  Searles  received  the  shares 
representing  tbe  naked  plant,  denuded  of  stock, 
raw  material  and  other  assets,  and  the  share- 
holders received  $826,000  and  what  they  bad 
made  out  of  everything  save  the  plant.  'N'ow, 
Mr.  Searles  was  not  acting  for  himself  alone, 
but  evidently  for  the  persons  as  well  who  had 
signed  the  deed.  He  tells  us  how  the  $325,000 
was  raised  as  follows: 
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Q.  Whose  money  paid  this  $825,000? 

A.  Tbree  geatlemen  who  were  trustees  of 
certain  funds  paid  for  the  stock. 

Q.  What  funds? 

A.  Funds  received  by  them  (these  three  gen- 
tlemen trustees)  for  mortgages  and  other  mat- 
ters connected  with  the  organization. 

Q.  What  organization? 

A.  The  Sugar  Reflneries  Company. 

Q.  What  we  call  the  board  you  mean? 

A.  Yes. 

Now,  as  the  only  mortgages  connected  with 
the  organization  were  mortgages  upon  the 
propeily  of  the  corporations,  it  would  seem  to 
follow  that  the  defendants' stock  was,  in  effect, 
purchased  under  the  provision  of  the  deed  au- 
tiiorizing  the  raising  of  funds  "by  mortgage  to 
be  made  by  the  corporations,  or  either,  any  or 
a1]  of  ihem  on  their  properly."  It  is  apparent 
that  this  was  corporate  combination.  It  was  a 
purchase  for  such  corporate  combination  of 
corporate  property  by  corporale  means. 

It  also  appears  in  connection  with  this  par- 
ticular defendant,  that  Mr.  Searles,  immedi- 
ately after  the  purchase  of  the  stock,  became 
its  president  and  treasurer,  put  in  new  direct- 
ors, and,  at  once,  for  reasons  satisfactory  to 
himself,  discontinued  the  business.  From  that 
hour  to  this  the  defendants'  refinery  has  been 
dosed,  and  yet  a  dividend  has  been  declared 
upon  the  very  trust  certificates  which  were  is- 
sued to  Mr.  Searles  bv  the  board,  upon  the 
transfer  to  it  of  the  deiendants'  capital  stock. 
Mr.  Searles,  as  president  and  treasurer  of  the 
defendan*^  knew  of  that  dividend,  and,  as  one 
of  the  trust  board,  helped  to  declare  it.  He 
knew,  also,  that  it  was  realized  from  the  prof- 
its of  the  going  corporations,  and  that  the  de- 
fendant had  not  contributed  a  penny  to  the  fund 
from  which  it  was  to  be  paid. 

It  really  seems  unnecessary  to  dwell  furlher 
upon  this  subject.  The  accumulation  of  evi- 
dence points  irresistibly  to  the  complete  prac- 
tical identity  of  shareholders  and  corporations: 
and  it  is  qmte  impossible  to  sever  the  acts  of 
the  persons  solely  interested  in  these  corpora- 
tions from  that  of  the  corporations  themselves. 
The  purpose  to  effect  corporate  combination 
cannot  be  disguised.  The  form  of  the  contract 
veil  was  thin  enough,  but  the  acts  under  it 
sweep  away  the  gauze  and  leave  the  corporate 
body  unclouded  and  In  full  view.  Mr.  Searles 
was  indeed  substantially  right  when  he  told  us 
that  after  his  purchase  of  the  defendant's  entire 
stock  he  "was  the  North  River  Sugar  Refinery 
Company." 

The  law  on  the  subject  is  in  harmony  with 
the  fact.  According  to  the  Act  of  ISiS,  the 
signers  of  the  original  certificate  of  incorpora- 
tion and  their  successors  "are  a  body  politic 
and  corporate,  in  fact  and  in  name,  by  the 
name  stated  in  such  certificate."  Who  are  the 
successors  of  these  original  signers?  The  share- 
holders, of  course.  Tne  entire  body  of  share- 
holders thus  constitute  the  corporation.  "A 
corporation  or  a  body  politic  or  a  body  incor- 
porate," says  Mr.  Eyd,  "is  a  collection  of  many 
individuals  united  into  one  body  under  a  spe- 
cial denomination,  having  perpetual  succession 
under  an  artificial  form  and  vested  by  the  pol- 
icy of  the  law  with  the  capacity  of  acting  in 
several  respects  a«  an  individual."  1  Eyd, 
Corp.  18. 
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It  is  really  an  association  of  persons,  and  tlie 
word  eorporcUion  is  but  a  collective  name  for 
the  corporators  or  members.  1  Moraiveiz, 
Corp.  g§  1,  227,  474;  People  v.  WaterUwn.  .As- 
KS»OTi,  1  HiU,  620. 

The  shareholders,  vested  with  the  corporate 
powers,  are  the  body  corporate,  corporation  or 
companv.    Taylor,  Corp.  §  60. 

(7A»<fjr«7iM<e6e  Marshall,  in  Providenee  Han/c 
V.  BiUingi,  29  U.  8.  4  Pet.  662  [7  L.  ed.  939J, 
said  that  the  great  object  of  an  incorporation  is 
to  bestow  the  character  and  properties  of  indi- 
viduality on  a  coUective  and  changing  body  of 
men.    Mr.  Morawetz  puts  it  clearly  when  lie 
says  that  ''While  a  corporation  may,  from  one 
point  of  view,  be  considered  as  an  entity,  ^vitb- 
out  regard  to  the  corporators  who  comi>ose  it, 
the  fact  remains  self  evident  that  a  corporation 
is  not  in  reality  a  person  or  thing  distinct  from 
its  constituent  parts"  {%  1).    And  so  th^  acts  of 
the  collective  bodv  are  the  acts  of  the  corpora- 
tion, and,  if  unlawful,  will  work  a  forfeit- 
ure. 

In  People  v.  Kingiton  A  M.  Turwpike  Road 
Oo,  28  Wend.  206,  Ch^f  Justice Ndson,  in  a  gvo 
warranto  proceeding,  declared  that  ''Though 
the  proceeoings  be  against  the  corporate  body, 
it  is  the  acts  or  omissions  of  the  individual 
corporators  that  is  the  subject  of  the  Judg- 
ment of  the  court." 

And  this  is  entirely  reasonable.    For  what  la 
the  corporation  apart  from  the  whole  body  of 
the  members  or  stockholders,  clothed  with  the 
statutory  franchises?    Merely  a  name.    When 
the  whole  body  of  stockholders  offend  the  law 
of  the  corporate  being,  the  corporation  offends. 
And  who  is  punished  by  forfeiture  or  dis- 
solution because  of  such  offending?    Not  the 
mere  corporate  name,  but  the  persons  who 
have  actually  offended  and  who  have  thereby 
forfeited  the  franchise  which  they  possessed 
under  that  corporate  name.    The  directors  are 
but  the  agents  of  the  corporation  to  manage  its 
affairs  and  carry  out  the  purpose  and  object  of 
its  formation.    They  are  only  authorized  to  do 
such  things  as  are  directly  or  impliedly  di- 
rected or  authorized  by  the  charter.    AJAot  v. 
American  Hard  Rubber  Oo,  88  Barb.  591,  citing 
Ang.  &  A.  Corp.  g  280. 

The  directors  of  this  defendant  could  not 
have  bound  the  corporation  by  an  assent  to  the 
deed  in  question.  That  deed  involved  moment- 
ous changes  in  the  life  and  destiny  of  the  cor- 
poration, and  in  the  relations  of  its  sharehold- 
ers, which  were  entirely  foreign  to  the  general 
management  of  its  business.  Such  changes  are 
essentially  for  the  consideration  of  the  corpora- 
tors themselves,  and  their  united  act  in  the 
premises  (purporting  both  in  the  agieement  it- 
self and  in  all  the  surrounding  circumstances 
to  be  corporate)  is  plainlv  the  act  of  the  arti- 
ficial body  composed  in  the  concrete  of  them- 
selves. 

Having  thus  concluded  that  the  ads  under 
consideration  were  corporate  acts,  the  remain- 
ing question  is.  Were  they  illegal?  This  ques- 
tion may  be  divided  into  two  brandies:  first, 
had  the  corporations  authority  to  enter  into  any 
partnership  arrangement,  however  innocent  in 
Itself — such,  for  example,  as  would  have  been 
perfectly  lawful  between  individuals?  Second, 
was  this  combination  of  the  latter  character  or 
was  it  inherently  unlawful— silch,  for  example 
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«gani,  as  would  have  been  unlawful  between 
individuals? 

The  answer  to  the  question  as  presented  in 
the  first  branch  must  be  in  the  nei^ative.  It 
cannot  be  doubted  that  the  arrangement  in 
question  amounted  to  a  partnership  between 
these  corporations  or  a  substantial  consolidation. 
finch  was  the  effect  of  the  massing  of  all  the 
stock  of  all  the  corporations  and  the  correlative 
massing  of  all  the  profits  of  all  the  corpora- 
tions The  intention  was  dearly  to  share  both 
pmflts  and  losses.  Such,  too,  was  the  effect  of 
unitiiig  all  the  corporations  under  practically  a 
fiinele  control. 

It  te  well  settled  that  corporations  cannot 
consolidate  their  funds  or  form  a  partnership 
unless  authorized  by  express  grant  or  .necessary 
implication;  nor  can  they  enter  into  any  ar- 
rangement amounting  to  a  practical  consolida- 
tion or  copartnership.  Ang  &  A.  §  272:  Tay- 
lor, S^  806.  419, 420;  Green's  Brice,  416;  1 
Morawetz,  376-421,  and  cases  there  cited;  New 
Tm-k  <£  8.  Canal  Co,  v.  Fulton  Bank,  7  Wend. 
412;  WhittenUm  Mills  v.  Upton,  10  Gray,  582; 
Marine  Bank  v.  Ogden,  29  Dl.  248. 

In  the  Fulton  Bank  Case,  Gliief  Justice  Sav- 
age said  that  "  GKsneral  principles  are  against 
the  power  of  corporations  to  do  such  acts. 
They  have  no  powers  but  such  as  are  granted 
and  such  as  are  necessarily  incident  to  the 
srant  made  to  them.  Corporations  at  common 
hw  have  certain  powers,  but  not  such  as  would 
authorize  the  formii^c  of  a  i>artDership  or  the 
•consolidation  of  two  companies  into  one." 

It  was  doubtless  because  of  the  recognition 
of  this  principle  ^at  the  Acts  of  1867  (chap. 
900)  and  1884  (chap.  867)  were  passed  authoriz- 
ing consolidations  m  a  certain  specified  manner 
and  under  fixed  conditions.  The  corporations 
whone  conduct  we  are  considering  have  not 
taken  advantage  of  these  Acts,  doabUess  be- 
•cause  such  Acts  are  limited  to  corporations  or- 
ganized "  under  any  general  or  special  law  of 
Xtnm  State" — the  promoters  of  the  present  com- 
bination evidently  desiring  to  combine  all  the 
refinery  corporations  in  the  Union— and  they 
have  sought,  by  the  scheme  under  review,  to 
•effect  a  far  broader  and  deeper  purpose  than 
mere  corporate  consolidation  under  these  Acts. 
In  doing  so,  they  have  plainly  abused  their 
powers  and  have  exercised  privileges  not  con- 
ferred upon  them  bylaw.  As  legal  conclu- 
^ons,  forfeiture  of  the  defendant's  franchise 
and  dissolution  justly  follow. 

Mr.  Morawetz  states  the  rule  with  precision 
<2 Morawetz,  Corp.  §  1024):  "A  corporation 
may  incur  a  forfeiture  of  its  franchises  by  the 
doing  of  an  illegal  act.  Anj  act  of  a  corpora- 
tion which  is  forbidden  by  its  charter,  or  by  a 
general  rule  of  law,  and  strictly  every  act 
which  the  charter  does  not  expressly  or  im- 
pliedly authorize,  is  unlawful;  and  if  the  doing 
^f  sn^  act  is  an  iujury  to  the  public,  it  may  be 
-•iifiAcient  ground  of  forfeiture. 

The  same  rule  is  laid  down  in  Kent,  Taylor, 
Waterman,  Kyd,  Angel  &  Ames  and  Green's 
Brice.  2  Kent,  812:  Taylor,  §§  289, 457,  459;  2 
Waterman,  §427;  Kyd.  §479  et  seqr,  Aug.  & 
A.  g$  774,  775,  776;  Green's  Brice,  708,  709, 
8d  eoL  787. 

Waterman  says  that  "The  State  is  not  re- 
-quired  to  prove  an  actual  injury;  it  is  sufficient 
cause  of  forfeiture  if<  the  act  lie  such  as  in  the 
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nature  of  things  is  calculated  to  produce  in- 
jury."  The  cases  all  hold  the  same  doctrine, 
laying  down  the  general  rule  that  the  corporate 
francnises  are  granted  upon  a  trust  or  condition 
that  the  corporate  privileges  shall  not  be  abused ; 
that  the  corporation  undertakes  and  agrees, 
upon  condition  of  forfeiture,  that  it  will  so 
manage  and  conduct  its  affairs  that  it  shall  not 
become  dangerous  or  hazardous  to  the  safetv 
of  the  State  or  community  in  and  with  which 
it  transacts  business  ( Ward  v.  FanoeU,  97  111. 
698);  and  that  the  franchise  may  be  forfeited 
and  the  corporation  dissolved  for  acts  ultra 
vires,  or  for  a  breach  of  the  trust  condition  and 
perversion  of  the  objects  of  the  grant.  Chi- 
caoo  L.  Ins.  Co.  v.  Needles,  118  U.  S.  674 
[28  L.  ed.  1084];  People  v.  Dispensary  d  H.  Soci- 
ety, 7  Lans.  806;  People  v.  Bristol  <fe  R.  Turn- 
pike RoadCo.  28  Wend.  235;  People  y.  Fishkill  db 
B.  PI.  Boad  Co.  27  Barb. 445;  State  v.  Milwaukee, 
L.  S.  df  W.  R.  Co.  45  Wis.  590;  Chesapeake  dh 
0.  Canal  Co.  v.  BalUmore  dt  0.  R  Co.  4  Gill 
&J.  1,106,  121. 

These  rules  rest  upon  the  inherent  right  of 
sovereignty.  The  franchises,  whether  result- 
ing from  general  or  special  laws,  are  grants 
from  the  sovereignty  of  the  people.  "SenefLi 
to  the  country  at  large,  from  the  objects  for 
which  the  corporations  are  created,  constitute 
the  consideration,  and  in  most  cases  the  sole 
consideration,  of  the  grant.  Chief  Justice 
Marshall  in  Dartmouth  College  y.  Woodward, 
17  U.  8.  4  Wheat.  518,  687  [4  L.  ed.  629]. 

It  therefore  follows  logicall  v  that  when  those 
objects  are  perverted,  when  the  country  suffers 
injury  instead  of  receiving  benefit,  the  State, 
because  of  such  misuser,  may  withdraw  the 
privileges  and  resume  its  franchises. 

We  might  rest  upon  the  conclusion  thus  ar- 
rived at,  tor  it  is  sufficient  to  entitle  the  People 
to  a  verdict.  As,  however,  the  second  branch 
of  the  question  was  fuUy  argued  and  is  fairly 
up,  it  becomes  my  duty  to  consider  it.  At  the 
outset,  let  me  say  that  the  modification  by  mod- 
em jurists  of  some  of  the  rules  laid  down  in 
the  old  English  cases  is  fully  recognized.  The 
liberty  of  contracting  is  the  most  important 
factor  of  commercial  life,  and  it  should  only 
be  abridt^ed  when  it  is  clear  that  the  public 
must  be  injuriously  affected  by  itsimrestraiaed 
exercise  io  a  particular  case.  Freedom  of  all 
kinds  may  be  abused  and  commercial  freedom, 
as  well  as  any  other,  may  degenerate  into 
license.  The  development  of  judicial  thought 
in  regard  to  contracts  in  restraint  of  trade  has 
been  especially  marked.  The  ancient  doctrine 
upon  that  head  has  been  weakened  and  modi- 
fied to  such  a  degree  that  but  little,  if  any  of 
it,  is  left. 

In  Diamond  Match  Company  y.  Roeber,9  Cent. 
Rep.  181,  106  N.  Y.  478,  it  was  held  that  "  A 
party  may  legally  purchase  the  trade  and  busi- 
ness of  another  for  the  veiy  purpose  of  pre- 
venting competition,  and  the  vaudity  of  the 
contract,  if  supported  by  a  consideration,  will 
depend  upon  its  reasonableness  as  between  the 
parties." 

It  was  also  held  that  a  restraint  of  trade  was 
not  generaU  but  partial,  though  covering  the 
whole  country  with  the  exception  of  Nevada 
and  Montana.  Indeed,  excessive  competition 
may  sometimes  result  in  actual  injury  to  the 
puDlic,  and  anti-competitive  oontracts  to  avert 
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personal  ruin  may  be  perfectly  reasonable.  It 
18  only  when  such  contracts  are  publicly  op- 
pressive that  they  become  unreasonable  and 
are  condemned  as  against  public  policy.  Hor- 
ner V.  Orave$,  7  Bing.  785. 

But  all  the  cases,  ancient  and  modem,  asree 
that  a  combination,  the  tendency  of  which  is 
to  prevent  general  competilion  and  to  control 
prices,  is  detrimental  to  the  public  and  conse- 
quently unlawful.  This  seems  to  be  conceded 
by  one  of  the  learned  counsel  for  the  defend- 
ant. Judge  Daly  sums  up  the  result  of  his 
examination  of  the  cases  in  theae  words:  *That 
combinations  are  unlawful,  the  design  and 
effect  of  which  necessarily  is  to  give  the  party 
combining  a  monopoly  more  or  less,  for  any 
length  of  time,  of  the  roimufactuTe  or  sale  of  a 
commodity  ...  or  to  regulate  and  control 
the  price  of  a  commodity  ...  or  to  secure 
any  pecuniary  advantage  in  restraint  of  trade 
which  would  be  injurious  to  the  communitv." 

Now  it  seems  to  me  to  be  entirely  clear  that 
the  agreement  which  has  been  previously  an- 
alyzed, brines  this  case  conspicuously  within 
the  above  nue.  It  is  not  a  case  where  a  few 
individuals  in  a  limited  locality  have  united  for 
mutual  protection  against  ruinous  com  petition. 
It  is  the  case  of  great  capitalists  uniting  their 
enormous  wealth  in  mighty  corporations  and 
utilizing  the  frauchises  granted  to  them  by  tbe 
people  to  oppress  the  people.  First,  they  util- 
ize the  corporate  franchises  to  guard  themselves 
against  the  dangers  incident  to  personal  asso- 
ciation; and  second,  they  centralize  these  fran- 
chises in  a  sinde,  dgantic  and  irresponsible 
power  furnished  with  every  delegated  facility 
for  regulating  and  control hng  at  will,  not  only 
in  the  State  but  throughout  the  entire  country, 
the  production  and  price  of  a  particular  and 
necessary  article  of  com  merce.  When  I  say  an 
irresponsible  power,  I  mean  no  reHection  upon 
the  gentlemen  personally  in  whom  the  power 
is  vested.  I  mean  a  body  of  individuals,  who, 
in  their  trust  capacity,  are  entirely  outside  of 
the  corporate  being,  and  are  subject  to  no  legis- 
lative authority. 

Ck)mbinations  that  were  pigmies  in  compari- 
son with  the  present  have  been  repeatedly 
denounced  by  the  courts  and  pronounced  to  bd 
unlawful,  as  tending  to  breed  monopolies. 
Hooker  v.  Vandewater,  4  Denio,  849;  Stanton  v. 
AUen,  5  Denio,  434;  Morris  Run  CoaX  Co,  v. 
Barclay  Coal  Co  68  Pa.  186;  Central  Ohio  Salt 
Co.  V.  Guthrie,  85  Ohio  St.  672;  Cnm  v.  Mc- 
Cone^ughy,  79  DI.  846;  Hoffman  v.  Brooks,  11 
Week.  Law  Bull.  858). 

In  Hooker  v.  Vandetjoater  it  was  held  that  an 
agreement  between  the  proprietors  of  five  lines 
01  boats,  engaged  in  the  business  of  forward- 
ers on  the  Erie  and  Oswego  Canals,  to  run  for 
the  remainder  of  the  season  at  certain  rates  for 
freight  and  passage  then  agreed  upon,  and  to 
divide  the  net  earnings  among  themselves  in 
certain  proportions,  was  a  conspiracy  to  commit 
an  act  injurious  to  trade  and  consequently  void. 
The  object  expressed  in  the  agreement  was  the 
"establishing  and  maintaining  fair  and  uniform 
rates  of  freight  and  equalizing  the  business 
among  themselves,  and  to  avoid  all  unnecessary 
expense  in  doinsr  the  same."  Of  this  JewPtt, 
/.,  observed:  "The  object  of  tiie  agreement, 
as  expressed  in  tbe  written  contract,  was  plaus- 
ible enough,  but  it  was  impossible  to  conceal 
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the  real  intention."  He  adds  that  "The  greaC» 
if  not  the  sole,  oblect  of  the  agreement  was  to 
destroy  rivalry  and  keep  up  the  price  to  oertaixk 
rates  fixed  by  themselves. 

Stanton  v.  Alien  was  a  very  similar  case  where 
the  court,  without  considering  the  conspiracy 
statute,  held  that  the  agreement  was  void  slX 
common  law  as  contravening  public  policy  aod 
injurious  to  the  interest  of  the  State." 

In  Morris  Bun  Coal  Company  v.  Barclay 
Coal  Company  the  combining  mines  were  noX 
the  only  ones  in  the  region,  much  less  in  tbe 
country.    It  appeared  that  there  was  another 
mine  in  the  region  not  within  the  combination^ 
but  that  the  product  of  that  mine  could  only- 
reach  the  market  (sought  to  be  conU'oIled)  by 
tidewater.    It  also  appeared  that  there  were 
other  mines  in  two  other  counties  of  the  State, 
thoueh  the  quantities  taken  from  them  were 
small.     Still,  the  court  held  that  the  combina- 
tion was  not  only  ille^but  a  criminal  offense. 
The  common-law  onein  of  this  doctrine  was 
dwelt  upon — that  while  an  individual  may  do 
many  things  to  oppress  others,  which  though 
morally  wrong  are  not  the  subject  of  lesal  dis- 
cipline, he  cannot  lawfully  combine  with  an- 
other to  do  the  same  thin^.    The  wrong  whicb 
when  done  by  the  individual  cannot  be  re- 
dressed, becomes  a  conspiracy  the  moment  it  is 
effected  by  two  or  more  in  combination.     As 
the  learned  Judge  (Agnew)  observed,   "The 
combination  has  a  power  in  its  confederated 
form  which  no  individual  action  can  confer. 
The  public  interest  must  succumb  to  it,  for  it 
has  left  no  competition  free  to  correct  its  bane- 
ful influences." 

In  Central  Ohio  Salt  Company  v.  Outhrie, 
the  agreement  was  between  the  producers  of 
salt  in  a  limited  locality.  The  court  held  the 
agreement  void,  although  the  price  of  the  com- 
modity had  not  been  unreasonably  advanced. 
The  tendency  of  the  agreement  was  suflicient; 
the  court  remarked  that  it  was  '*no  answer  to 
say  that  competition  in  the  salt  trade  was  not 
in  fact  destroyed,  or  that  the  price  of  tbe 
commodity  was  not  unreasonably  advanced. 
Courts  will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted  upon  the  public;  it  is  enough 
to  know  that  the  inevitable  tendency  of  such 
contracts  is  injurious  to  tbe  public." 

In  Cr(tft  V.  McConoughy  the  agreement  was 
between  all  the  grain  producers  in  but  a  single 
town.  It  was  held  to  be  void,  Uie  court  sayins^ 
that  "While  the  agreement  upon  its  face  woula 
seem  to  indicate  that  the  parties  had  formed  a 
copartnership  for  trading  in  grain,  yet  from 
the  terms  of  the  contract  and  the  other  proof 
in  the  record,  it  is  apparent  that  the  true  ob- 
ject was  to  form  a  secret  combination  and  ena- 
ble the  parties,  by  secret  and  fraudulent  means, 
to  control  the  price  of  grain."  There  is  no 
dlstinguishinff  significance,  however,  in  the  use 
of  the  M^ord.  fraudulent  in  this  connection,  as 
the  only  fraud  in  the  case  was  the  general  fraud 
upon  the  public  involved  in  making  purchases 
of  land  and  property  to  aid  the  combination 
and  render  it  invincible.  This  case,  too,  is  di- 
rectlv  opposed  to  the  ingenious  distinction 
sought  to  be  made  between  a  limited  product 
and  Xnings  capable  of  being  produced  in  indefi- 
nite quantities. 

Hoffman  v.  Brooks  is  also  an  instructive  and 
well  reasoned  case.    The  combination  ther^ 
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Isetween  aellen  of  tobaooo  for  the  purpose 
of  defltn>7iDg  competition  among  themselTee. 
It  was  held  to  be  unlawful,  the  court  using 
this  pointed  languaga:  "The  presumption  is 
always  agamst  the  validilTof  such  agreements." 
And  they  will  nol  be  enforced  "when  they  in- 
dude  all  thoee  engaged  in  any  business  in  a 
larse  dty  or  district,  are  unlimited  in  duration, 
and  are  manifestly  intended,  by  the  surrender  of 
individual  discretion,  by  the  arbitrary  fixing  of 
pioes,  or  hv  any  of  the  methods  to  which  the 
nope  of  gam  makes  human  ingenuity  so  fruit- 
ful, to  strangle  competition  outright  and  breed 
monopolies. 

The  cases  where  anti-competitive  agreements 
were  upheld  had  none  of  the  distinguishing 
charactenstics  of  monopoly,  but  were  plainly 
fair  contracts  entered  into  for  mutual  protec- 
tion, and  were  not  injurious  to  the  public;  such, 
for  instance,  as  OrUario  Salt  Co,  v.  MerehanU^ 
Salt  Co,  18  Grant,  Ch.  640;  WiekiM  v.  Eoom, 
8  Tounge  &  J.  818;  MogiU  Steamship  Oo.  v. 
McQrtgtn',  L.  R  15  Q.  B.  Div.  476;  Scrainka 
V.  Seharring?iati9en,  8  Mo.  App.  522. 

In  the  Canadian  Case  first  cited  the  learned 
Vice  Chancellor  declared  that  "It  was  out  of 
the  Question  to  say  that  the  agreement  had  for 
its  object  the  creation  of  a  monopoly,  as  the 
parties  were  not  the  only  persons  engaged  in 
the  production  of  salt  in  the  province,  and, 
after  examining  the  particular  facts  of  that 
case,  he  adds:  "What  is  this  more  than  two 
persons  carrying  on  the  same  trade  binding 
themselves  not  to  undersell  eadi  other?" 

Wiekem  v.  £han$  was  still  freer  from  the  ele- 
ment of  monopoly.  The  agreement  was  con- 
fined to  three  trunk  makers,  who  divided  £o- 
eluid  into  three  districts,  each  taking  one  and 
umiting  himself  to  one.  The  court  said  that 
the  restraint  of  trade  was  but  partial,  and  that 
there  was  no  monopoly  except  as  between  the 
three  parties,  "because  everv  other  man  may 
come  mto  tiieir  districts  anu  vend  his  goods. 

The  Mogul  Steamship  Company  Case,  though 
dted  by  the  defendant,  seems  to  be  strongly 
against  its  contention.  The  action  was  in 
equity,  and  an  injunction  to  restrain  the  wrong 
was  refused.  Lord  Coleridge  placed  his  judg- 
ment entirely  upon  the  adequacy  of  the  l^al 
remedy  and  the  oonseouent  impropriety  of 
equitable  interference.  But,  assuming  the  al- 
legations of  the  bill  to  be  true  (which  question 
of  fact  was  not  then  passed  upon),  he  de- 
nounced the  so  called  "conference"  as  a  crimi- 
nal and  indictable  conspiracy,  and  therefore 
actionable.  "It  is  also  clear,"  he  observed, 
"that  supposing  the  allegations  here  could  be 
established  in  point  offset,  the  damages  in  such 
a  case  might  be  extremely  heavy.  They  might 
be  what  are  called  exemplary,  or  vindictive, 
damages;  such,  indeed,  as  it  might  severely 
tax  the  resources  of  the  conference  to  pay. 
That,  I  think,  cannot  be  denied." 

It  seems  timt  the  plaintiffs  acted  on  this  sug- 
gestion of  Lord  Coleridge,  and  brought  an 
action  at  law,  in  which,  nowever,  they  were 
again  unsuccessful.  The  judgment  here  was 
also  pronounced  by  Z^i?  Coleridge  (57  L.  J.  (^. 
B.  D.  541),  who  ruled  that  as  there  was  no  evi- 
dence of  malice  or  personal  ill  will,  the  plaint- 
iSs  could  not  recover.  The  learned  Chief 
Justice  held  that  the  "conference"  was  not 
unlawful  merely  because  it  offered  a  rebate  of 
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6  per  cent  upon  all  freights  paid  by  those  ship- 
pers who  shipped  their  cargoes  on  board  con- 
ference vessels  alone,  to  the  exclusion  of  the 
plaintiffs'  vessels.  "It  seems  to  me, "  said  Lord 
Coleridge,  "that  it  was  no  more  in  restraint  of 
trade,  as  that  phrase  is  used  for  the  purpose  of 
avoiding  contracts,  than  if  two  tailors  in  a  vil- 
lage ftgreed  to  give  their  customers  five  per 
cent  off  their  bills  at  Christmas,  on  condition 
of  their  customers  dealing  with  them  and  with 
them  alone." 

Even  there,  however,  Lord  Coleridge  said 
that  if  there  had  been  personal  malice  or  ill 
wiU,  he  did  not  doubt  that  the  action  would 
lie. 

In  the  Missouri  Case  cited  the  agreement 
was  upheld  because  the  restraint  was  partial. 
"The  partial  nature  of  the  restraint  in  the  case 
before  us,"  said  the  court,  "seems  to  be  not 
colorable,  but  real.  The  agreement  is  amongst 
the  quarry  men  of  one  district  of  one  city,  and 
it  does  not  appear  that  it  embraces  all  of  them. 
The  contract  is  not  of  such  a  nature  that  it  is 
apparent  from  its  terms  that  it  tends  to  deprive 
men  of  employment,  unduly  raise  prices,  cause 
a  monopoly  or  put  an  end  to  competition." 
While  the  judgment  in  this  case  sustained  the 
agreement,  bemuse  it  was  inoffensive  as  thus 
limited,  the  opinion  of  the  court  \a  exceedingly 
strong  in  its  condemnation  of  agreements  tend- 
ing to  monopoly.  "So  far,'^  continues  the 
court,  "as  the  odious  nature  of  monopoly  is 
concerned,  that  has  become  more  apparent  as 
commerce  has  increased.  The  danger  to  be 
apprehended  from  the  accumulation  of  wealth 
and  power  in  the  hands  of  great  corporations, 
and  tiie  abuses  by  which  large  capitalists  may 
so  combine  as  to  relax  or  destroy  competition 
in  trade,  are  matters  of  public  concern,  and  the 
essential  question  is  one  of  monopoly  and  of 
injury  to  the  public." 

The  same  danger  is  clearly  pointed  out  by 
our  own  court  of  appeals  in  die  late  case  of 
Leslie  v.  LoriUard,  110  N.  T.  519,  1  L.  R:  A. 
456,  where  Gray,  J.,  speaking  of  agreements 
in  restraint  of  trade,  observed:  "In  later  times 
the  danger  in  such  agreements  seems  only 
readily  to  exist  when  corporations  are  parties 
to  them,  for  their  means  and  strength  would 
better  enable  them  to  buy  off  rivalry  and  create 
monopolies."  And  again,  speaking  of  corpora- 
tions, "If  allowed  to  enga^,  without  super- 
vision, in  subjects  of  enterprise  foreign  to  their 
charters,  or  it  permitted  unrestrainedly  to 
monopolize  the  avenues  to  that  industry  in 
which  they  are  engaged,  they  become  a  public 
menace — against  which  pubuc  policy  and  stat- 
utes design  protection." 

The  principles  established  by  these  cases 
seem  to  cover  and  fully  meet  the  main  position 
taken  in  support  of  the  present  agreement 
There  are,  however,  one  or  two  minor  consid- 
erations which  should  be  noticed :  The  first  is, 
that  this  agreement  seems  to  avoid  the  pitfall 
of  many  of  the  cases,  by  carefully  omitting 
any  specific  authority  to  fix  prices.  Such 
authority,  however,  is  plainly  covered  by  the 
enormous  general  power  conferred  upon  the 
trust  board.  The  greater  includes  the  less,and 
any  specification  on  this  head  would  have  been 
superfluous.  Even  Mr.  Carter  finally  yielded 
this  point.  "I  agree."  he  says,  "in  the  broad- 
est manner,  that  the  power  exbts  there  to  fix  a 
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inioe  eTentuallj;  it  is  for  the  interests  of  the 
-purties  to  fix  the  prices." 

The  troth  ia,  that  under  the  agreement  the 
trost  hoard  can  direct  the  business  movements 
•of  these  seventeen  or  eighteen  corporations,  as 
.absolutely  as  the  general  of  a  great  army  can 
•direct  the  movements  of  its  various  eorps 
(FarmSe, 

But  a  director  may  rebel,  says  the  learned 
counsel. 

Well,  even  in  war  there  is  a  bare  possibility 
that  a  corps  commander  may  disobey  theorders 
of  his  chief,  but  disciplioe  and  chance  of  mill* 
taiy  agency  speedily  follow.  ThereTs  still  less 
likelihood  of  mutiny  in  boards  of  directors  who 
practically  take  office  unde<.*  the  trust  board 
'(and  subject  to  the  provisions  of  the-tnist  deed), 
who  are  appointea  hy  the  trust  chiefs,  and  re- 
moved by  a  mere  retransfer  of  stock  "upon 
request."  at  any  time,  and  above  all  who  are 
spurred  to  active  and  zealous  obedience  by  the 
hope — nay,  by  the  substantial  certainty — of 
•gain,  for  there  is  nothing  whatever  to  prevent 
the  trustees  from  filling  these  corporate  boards 
with  their  own  members,  or  with  other  holders 
-of  their  own  trust  certificates. 

The  trust  board  is  indeed  clothed  with  power 
far  in  excess  of  the  ordinary  stockholders  of  a 
^x>rporation.  It  is  in  substance  both  stockhold- 
ers and  directors,  and  this  union  of  force  em- 
braces every  share  of  stock  and  every  director 
in  every  corporation.  What  need  then  for 
specific  detail  in  the  general  delegation  of 
power?  The  board,  under  this  executed  deed, 
can  close  every  refinery  at  will,  dose  some  and 
open  others,  limit  the  purchase  of  raw  material 
•<mus  Jeopardizing  ana  in  a  considerable  degree 
controlling  its  production),  artificially  limit  the 
production  of  refined  sugar,  enhance  the  price 
to  enrich  themselves  and  their  associates  at  the 
public  expense,  and  depress  the  price  when 
necessary  to  crush  out  and  impoverish  a  fool- 
hardy rival;  in  brief,  can  come  as  near  to  cre- 
ating an  absolute  monopoly  as  is  possible  under 
the  social,  political  and  economic  conditions  of 
to-day. 

We  are  told  that  this  cannot  be  accomplished 
with  reirard  to  an  article  like  sugar  which  can 
be  indefinitely  produced  by  the  application  of 
capital  and  labor,  and  that  monopoly  is  possible 
only  where  the  supply  of  the  article  Is  restricted 
by  nature.  This  position  has  been  maintained 
in  an  argument  of  exceeding  brilliancy,  which 
I  confess  to  have  enjoyed  as  one  always  enjoys 
a  persuasive  manner  of  presentation.  But 
while  thcai^gument  was  most  ingenious  It  was 
neither  sound  nor— I  say  it  with  respect- 
plausible.  Of  course  a  monopoly  in  the  strict, 
-technical  and  absolute  sense  cannot  be  thus 
•created,  but  a  monopoly  in  the  legal  sense  can. 
The  monopoly  with  which  the  law  deals  is  not 
limited  to  the  strict  equivalent  of  royal  grants 
or  people's  patents.  Any  combination,  the 
tendencv  of  which  is  to  prevent  competition  in 
its  broaa  and  ffeneral  sense  and  to  control,  and 
thus  at  will  enhance,  prices  to  the  detriment  of 
the  public,  is  a  legal  monopoly.  And  this  rule 
is  applicable  to  everv  monopoly  whether  the 
supply  be  restricted  oy  nature  or  susceptible  of 
mdefinite  production.  The  difficulty  of  effect- 
ing the  unlawful  purpose  may  be  greater  in  the 
one  case  than  in  the  other,  but  it  is  never  im- 
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possible.  Nor  need  it  be  permanent  or  com- 
plete. It  is  enough  that  it  mav  be  even  tem- 
porarily and  partially  successful.  The  question 
in  the  end  is,  Does  it  inevitably  tend  to  public 
iniury  ? 

Why,  then,  does  not  this  trust  board  combine 
all  of  these  unlawful  purposes  with  ample 
power  of  accomplishment?  Tlieoretically,  it 
cannot  prevent  other  capitalists  from  coming 
forward  and  utilizing  their  means  in  combina- 
tion with  labor,  but  practically  it  can.  The 
struggle  would  be  unequal,  and  except  un- 
der powerful,  unusual  and  extraordinary  con- 
ditions, impossible.  A  vast  harvest  could  be 
reaped  at  the  expense  of  the  public  before  the 
foundation  of  the  competitive  edifice  could  be 
thoroughly  hud. 

Nor  could  the  power  of  the  combination  be 
defeated  by  outside  forces.  The  undue  en- 
hancing of  prices  might  draw  to  the  locality 
the  attention  of  the  foreign  commercial  world. 
But  the  argument  here  overlooks  the  Laws  of 
the  United  States  and  the  duties  imposed  by 
those  laws  upon  imports.  It  overlooks,  too, 
the  expense  of  transportation  and  handling, 
and  the  delays  incident  thereto.  The  harvest 
could  a^in  be  reaped  at  the  public  expense 
before  the  advent  of  competition,  and  thai  har- 
vest could  then  be  utilized,  b^  the  sudden  lower- 
ing of  prices,  to  the  repression  of  the  foreign 
competitor.  Such,  at  least,  is  the  tendency  of 
the  combination,  and  such  its  practical  power. 

The  defendant's  whole  argument  on  this 
head  is  based  upon  theory  rather  than  fact,  Just 
as  its  earlier  argument,  with  regard  to  the  cor- 
poration, is  based  upon  legal  form  rather  than 
substance. 

The  doctrines  of  political  enonomy  which 
have  been  pressed  upon  us  are  based  upon  nor- 
mal conditions,  and  have  no  bearing  whatever 
upon  combinations  organized  for  tbe  express 
purpose  of  surmounting  and  subverting  those 
conditions. 

Lastly,  tbis  appeal  to  the  law  is  criticised  as 
an  interference  with  a  natural  state  of  things. 
The  unnatural  thing  is  said  to  be  the  law,  when 
it  attempts  to  check  the  natural  order.  Unfort^- 
unately  for  this  argument,  it  is  the  combina- 
tion which  has  resorted  to  what  it  calls  the 
unnatural  thing.  It  was  not  content  with 
natural  partnendiips  or  associations  of  indi- 
viduals, but  resorted  to  the  device  of  corporate 
arUAciality  to  effect  its  ends.  Having  asked 
and  accepted  the  favor  of  the  law«  it  cannot 
complain  that  it  is  taken  to  task  for  grossly 
offending  its  letter  and  spirit. 

Fortunately,  the  law  is  able  to  protect  itself 
against  abuses  of  the  privileges  which  it  i^rants. 
And  while  further  l^:iBlation,  both  preventive 
and  disciplinary,  may  be  suitable  to  check  and 
punish  exceptional  wrongs,  yet  there  is  existing, 
to  use  the  phrase  of  a  dtstinguished  English 
Judge  in  a  noted  case,  "plain  law  and  plain 
sense"  enough  to  deal  with  corporate  abuses 
like  the  present— abuses  which,  if  allowed  to 
thrive  and  become  general,  must  inevitably 
lead  to  the  oppression  of  the  people  and  ulti- 
mately to  the  subversion  of  thuir  political 
rights. 

Again,  the  legal  results  Justly  follow — ^for 
feiture  and  dissolution. 

Let  me  say,  in  conclusion,  that  it  would 
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qoite  unnecessarily  belittle  the  discussion  otllasue.    Tbere  it  rwts  with  a  sense  ot  fltUng 
this  momeDtons  questiDn  lo  consider  the  minar   proportion;  ftnd  there  it  should  be  left 
ehwge*^  prMonied  by  the  People.^  The  judg-       Fbr  than  rtaioni.  th«  dtfendanCi  motion  nuut 
\  maJjii  b»  denied,  a/id  tAe  pUtintijr*  ffranUd. 
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tn  k  U^dtAd  pMrtamttlp,  for  the  manufact- 
lae  and  sale  <3  steel,  the  majority  of  the  part- 
ners bare  noauthorltr  to  cbantre  the  iooation  of 
the  works,  against  the  will  of  the  minority. 
{October  SB,  1S8S.) 

APPEAL  by  defendants,  from  a  decree  of 
the  Common  Pleas  of  Armstrong  Couoty, 
conriuuiosan  injuDCtioD.     Affirmed. 

The  bill  for  the  injuoctioti  was  brought  by 
Joseph  O.  Bcale,  a  member  of  the  firm  of  Jen- 
Din^.  Bcalc  &  Co.,  Limited,  against  the  other 
members,  viz.:  Benjamin  F.  JeDQiDgs,  John 
D^iis,  Robert  FIcDoiken  and  T.  D.  JenDingB. 

The  ccrtiHcale  of  ftssocifltion  of  the  partoer- 
fbip  coDtained  the  followieg  clause: 

Third.  The  character  of  the  business  to  be 
conducted  by  the  said  association  is  the  manu- 
faciure  and  sale  of  steel,  and  generally  the 
iransacliou  of  all  matters  pertaioio^  to  said  busi- 
ness, and  the  location  of  the  said  Dusiuess  and 
the  principal  offlceor  place  of  business  is  lathe 
Borough  of  Leechburg,  in  the  Couuty  of  Ann- 
slcoug,  and  Slate  of  Pennsylvania,  and  a  branch 
office  is  in  the  City  of  I^ttsburgb,  County  of 
Alleghenj,  and  State  aforesaid. 

PurtbeT  facts,  and  question  presented,  ap- 
pear from  tbe  opinion  of  the  court  below  (Neale 
and  Hehard,  JJ.)  which  was  as  follows: 

"  The  facta  in  this  case  present  but  a  single 
queiiiion.     It  is  whether  the  majority  of  the  co- 


parlnerstaip  of  Jennings,  Besle  &  Co. .  Limited, 
have  authority  to  change  the  location  of  their 
worts,  agaiust  the  will  of  the  minority. 

The  partnership  was  formed  for  the  manu- 
facture and  sale  of  steel,  and  Ibe  location  of 
their  works  was  staled  in  their  certificate  of  as- 
sociation to  be  Leechburg,  Armstrang  County, 
Pa. 

It  seems  evident  that  the  location  of  works 
for  the  manufacture  of  steel  is  not  a  matter  of 
indiffereoce.  Any  business  to  be  successful 
must  be  properly  surrounded.  This  isso  much 
the  case  with  the  manufacture  of  steel  that  few 
places  Id  our  whole  land  are  adapted  for  it,  and 
therefore  few  are  chosen  for  such  works.  This 
being  a  palpable  truth,  a  court,  in  coestroiDg 
an  instrument  intended  as  the  basis  of  such  a 
coparloersbip,  could  not  regard  the  place  men- 
tioned for  the  location  of  the  works  as  a  mat- 
ter of  indifference,  or  in  any  other  light  than  a 
material  element  in  the  contract  of  the  parties. 
If  that  be  true,  it  could  of  course  be  changed 
only  with  the  consent  of  all  the  members. 

li  a  majority  were  determined  to  abandon  the 
works  in  Leecoburg,  and  erect  new  works  in 
some  part  of  Allegheny  County,  It  would  plain- 
ly be  a  new  enterprise;  and  yet  no  distinction 
in  principle  can,  to  our  minds,  be  made  between 
that  and  what  is  here  proposed. 

The  raalotity  of  Jennings,  Beale  &  Co.,  Lim- 
ited, are  about  to  remove  part  of  their  works 
from  Leechburg  to  some  place  in  Allegheny 
County,  with  a  view  to  the  removal  of  the  en- 
tire works  thither  in  the  future.     Thus  they 


r.  or  a  lumping 


.It  which  payment  Is 

Bal!,4  West.  itep.  Tffi,  £1  Mo. 

r. Jew  Tork  and  Haasaohusana 

tutee  the  payments  must  be  made  In  oash  prior 


Avp-tS.    UnderttaeNewT 


die  special  partner  may 

ccmtribute  a  certain  sum  In  oath  prior  to,  and  a  CO'- 
tain  sum  la  cash  snbaeqiieDt  to,  the  formatton  of 
iheBartDaibtp.  Seldon  v.  Hsll.  4  West.  Rep.  TS&, 
a  Mo- App.  4BI.  So  under  tb«  llassaehuEotls  Stat- 
ute the  limited  partDersblp  Is  deoinad  formed  upon 
tbe  statement  betor  duly  i«eoriled  (Hairser^  r. 
Foater.  IIN  iUm.  UH:  and  so  In  New  Torli.  Tan 
lufceD  *.  Whitman,  S  H.  T.  51B.  A  oertlflcate  whlob 
iiacca  Umt  the  Intended  speotal  partner  has  eon- 
irlbuied  a  oortalo  spedal  sum  In  cash,  and  a  cer- 
iUd  %-Blue  In  good*  Is  iasuffldent.  Re  HerrlU,  U 
Blalehf.  sn.  if  Kat.  Bankr.  Beg.  SI. 

X  (renend  desorlptlon  of  the  eitent  of  the  propei^ 
SLR.  A. 


BuohaotsaretoTeoelve  a  reasanableeoaBtruoUon. 
8a  where  the  eonntf  olerk  falls  to  record  the  oer- 
tinoata  of  formation  of  a  Hmlted  partnership  when 
duly  llled  with  him  lor  ruoord,  this  ot  itself  will 
not  reodw  a  special  partner  liable  as  a  Keneral 
partner.  Manhattan  Co.  v.Lalmbeer,11CeDt.iteti. 
&e,lueN.T.I>7S.  Tbellablllty  under  the  statute, 
it  seems,  aCtacbei  for  nonoomnllaDoe  only  upon 
failure  on  the  part  o(  the  members  to  do  an  act 
which  they  or  some  one  of  them  is  regulred  to 
perform,  and  not  upon  failure  ot  apubllo  ofHcer 
to  do  his  duty  In  the  premises.  Id. :  Frost  r.  Boek- 
-lan,  1  Johns.  Cb.  WS,  Henkel  v.  Ileyman.UIlL  «e: 
llrmann  v.  HenkoU  1  Bradw.  Ut. 
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would  undertake  a  yenture  to  which  the  plaint> 
iff  never  committed  himself,  and  would  de- 
stroy the  works  tbev  have  agreed  to  operate. 

In  our  opinion  thu  is  &uch  a  deiNirture  from 
the  enterprise  contemplated  in  the  agreement 
of  the  puties,  that  constitutes  such  an  ifrepar- 
able  ixiiury  to  the  property  and  right  of  the 
plaintiff,  as  entitles  him  to  the  injunction  here- 
tofore j^nted.  The  injunction  is  therefore 
continued  until  the  further  order  of  the  court. 

A  decree  having  been  entered  in  accordance 
with  the  opinion,  the  defendants  brought  this 
apneal. 

Jiaan.  Jenninn  A  Willson  and  W.  D* 
Patton*  for  appellants: 

In  all  ordinary  matters  of  partnership  busi- 
ness, the  majority  has  complete  control. 

Paaeoek  v.  OumminQM,  46  Pa.  484;  Bates, 
Partn.  g  482. 

In  the  absence  of  an  express  stipulation,  a 
majority  must  decide  as  to  the  disposal  of  the 
partnership  property. 

Peacock  v.  OumminuB^  ntpra. 

The  terms  of  the  certificate,  providing  as 
thev  do  only  for  the  location  of  the  ^'  busmess 
and  the  prmdpal  office  or  place  of  business" 
and  "  branch  omoe,"  do  not  cover  the  location 
of  the  "worka" 

See  opinion  of  Attorney  General  Lear,  in 
Meredith  &  Tate,  Formation  &  Regulation  of 
Corporations,  p.  127,  to  the  effect  that  the  place 
of  business  designated  in  the  certificate  "is 
where  the  corporation  functions  are  performed, 
where  the  stockholders  hold  their  election,  and 
the  directors  manage  and  direct  the  business 
of  the  corporation.  It  is  not  necessarily  where 
the  employ|s  do  their  work." 

Messrs.  McCain  As  I«eason  and  Buffing- 
ton  As  BuAnfl^on,  for  appellees: 

In  matters  of  administration  of  the  business 
of  a  partnership  the  majority  must  of  neces- 
sity control;  but  the  tearing  down  and  remov- 
ing an  entire  manufactory  is  outside  of  the  gen- 
eral management  of  the  firm  and  cannot  be 
forced  upon  the  minority. 

Zabriskie  v.  Eaekensack  ete.  R,  Co.  18  N.  J. 
Eq.  178;  Natusch  v.  Irving,  2  Coop.  Ch.  858. 
See  Gtow,  Partn.  8d  ed.  Appendix,  398;  Const 
v.  Harris,  Turn,  &  Russ.  496;  Lindley,  Partn. 
2d  Am.  ed.  pp.  816-819. 

Lindley  on  Partnership,  Vol.  2,  p.  412;  and 
Clements  v.  Norris,  L.  R.  8  Ch.  Div.  129,  are 
authority  for  the  importance  to  be  attached  to 
the  place  of  business  in  a  contract  of  partner- 
ship. 

Per  Curiam: 

Tkerte  c^rmed,  at  costs  of  appeUants, 


BALTIMORE  &  OHIO  EMPLOYES'  RB- 
LIEP  ASSOCIATION,  Pff.  in  Err . 

V, 

William  B.  POST. 

1.A  railroad  employes*  relief  assool*- 
tion  cannot  be  bound  by  the  deolaration  of  a 
paymaster  of  the  railroad  company,  that  a  certain 
employe's  dues  to  the  aBsooiatlon  had  been  de- 
ducted from  the  pay  due  him  from  the  railroad 
company,  so  as  to  be  rendered  liable  to  such  em- 
]doy6  for  benellts,  where  the  railroad  company 
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waft  authoriaed  to  deduct  dues  only  after  ueins* 
notiHed  that  the  employ6  had  been  admitted  te» 
memberahip  and  it  had  not  been  so  notttted,  and 
the  pay  roll  on  which  the  deduction,  if  any,  wfli» 
made  had  been  made  out  by  someone  other  thaj& 
the  paymaster. 

2.  A  railr«»ad  m jmaater*  to  whom  is  entr U8te<jl 
merely  the  ministerial  duty  of  paying:,  without 
discretion,  to  employ^  the  amounts  appearing  to 
be  due  them  by  the  pay  rolls  furnished  him,  is  a. 
servant,  not  an  acrent,  of  the  railroad  company. 

8.  In  an  action  to  reoover  benefits  from  tbo- 
rellef  aasociation,  testimony  of  its  medical  exam- 
iner that  the  plaintiff  had  not  been  examined  by' 
him  may  be  admitted  as  tending  to  show  th&t. 
plalntiir  had  not  become  a  member. 

4.  Mortality  ta»MfHi  have  no  connection  with  a. 
suit  for  weekly  beneflta,  and  theadmiwrioo  there- 
of in  evidence  is  erroneous. 

6.  Benefits  accruinff  after  commencement  of  suit. 
are  not  recoverable  m  an  action  of  assumpsit  for" 
benefits. 

0.  The  meaenre  ofdamagee  in  such  action  i» 
the  sum  sUpuiated  by  the  constitution  and  by- 
laws, and  it  is  error  to  leave  tbe  amount  thereor 
to  the  consciences  of  the  jury. 

7.  An  injnry  which  Incapacitates  a  member  f roiA 
the  particular  labor  at  which  he  was  employed^ 
but  which  permits  him  to  earn  as  much  at  some 
other  employment,  will  not  entitle  him  to  bene- 
fits for  a  '^tal  inability  to  hOxir." 

8.  Beceiiite  by  the  y  latntUf  for  benefits  as  a  former 
member  are  not  admissible  to  show  the  rules  an^JI 
reffulaiaons  of  the  association. 

.    (October  20,  IJBSB.) 

ERROR  to  the  Common  Pleas  of  Washing- 
ton County,  to  review  a  Judgment  in  favor 
of  tlie  plaintiff  below  in  an  action  of  assumpsit 
to  recover  membership  benefits  from  a  railroad 
employSs'  relief  association.    Reversed, 

The  assignments  of  error  were:  (1)  the  ad- 
mission of  declarations  of  the  railroad  paymas- 
ter; (2  and  8)  portions  of  the  charge  submittiDg^ 
the  question  of  the  plaintiff's  membership  in 
the  defendant  association  by  virtue  of  a  deduc- 
tion of  his  dues  from  bis  wages,  based  upon, 
declarations  of  the  paymaster;  (4  and  5)  the  ex- 
clusion of  testimony  of  the  medical  examiner 
of  the  defendant,  that  the  plaintiff  had  not  been- 
examined  by  him  for  admission  to  member- 
ship; (6)  the  admission  in  evidence  of  "Com- 
bined r^xperience  Mortality  Tables;"  (7)  the- 
refusal  to  instruct  that  the  action  did  not  cover 
any  demand  for  benefits  accruing  subsequent 
to  commencement  of  suit;  (8  and  9)  the  sub- 
mission to  the  jury  of  the  question  whether 
plaintiff  was  under  a  permanent  total  inability 
to  labor;  (10)  the  portion  of  the  charj^  relating 
to  the  measure  of  damages;  (11)  the  instruction 
by  the  court  that  the  words  ''total  inability  to 
labor/'  as  used  in  the  constitution  and  by-laws, 
did  not  mean  a  total  incapacity  to  engage  in 
any  labor  and  earn  a  livelihood  thereby,  but 
such  labor  as  the  plaintiff  was  engaged  in  just 
before  and  at  the  time  he  was  injured;  (12)  the 
exclusion  of  an  offer  in  evidence  by  defendant 
of  receipts  of  the  plaintiff  for  benefits  as  a  for- 
mer member,  to  show  by  clauses  in  the  printed 
form,  certain  rules  and  regulations  of  the  de- 
fendant claimed  to  throw  fight  upon  the  true 
construction  of  the  words  'Hotal  inability  to- 
hibor.** 


1888. 


Baltimobb  &  Omo  £mflot£s'  Relief  AsaociATioir  y.  Pobt. 
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Iff  in 
JVr.  H. 


W.  As  H*  C.  Aeheson  for  plaint- 
L  Dongaji  for  defendant  in  error. 

Passov.  J,  9  delivered  the  opinion  of  the 
court: 

The  phdndif  below  was  in  the  employ  of  the 
Baltimore  A  Ohio  Railroad  Company,  and 
while  ao  employed  received  a  personal  injury 
liy  which  he  lost  his  left  arm,  and  thereby  was 
prevented  from  performing  any  manual  labor 
for  a  number  of  wedu.  The  defendant  is  a 
corporation  chartered  by  the  State  of  Maryland. 
In  iu  Act  of  incorporation  its  objects  are  stated 
to  be  "to  extend  relief  in  case  of  sickness,  in- 
iurv,  old  ase  and  death  to  the  employes  of  the 
mltimore  &  Ohio  Railroad  Company,  and  their 
families,  and  also  to  the  employes  of  such 
other  railroad  companies  as  this  association  may 
permit  to  participate  in  its  benefits,  and  to  the 
families  of  such  employes;  to  receive  deposits 
on  interest  from  said  employes  and  their  wives, 
and  to  loan  them  money  at  lawful  rates  of  in- 
teresty  in  order  to  provide  tbem  with  or  to  im- 
prove homesteads,  and,  generally,  to  promote 
their  welfare. "  The  mem  hers  of  the  association 
are  divided  into  several  classes,  and  graded  as 
respects  their  benefits.  The  details  are  not  im- 
portant 

The  plaintiff  claimed  that  he  was  a  member 
of  the  defendant  company  at  the  time  he  was 
injured,  and  entitled  to  the  benefits  provided 
by  its  charter  and  by-laws.  The  defendant  de- 
nies that  he  was  a  member,  and  that  he  had 
ever  paid  anything  in  the  way  of  dues  or  as- 
f^ssments.  The  plalotiif  then  brought  this  ac- 
tion of  assumpsit  to  recover  "the  amounts  of 
the  benefits  to  which  he  became  entitled  upon 
the  payment  of  the  assessment  as  aforesaid." 
It  will  thus  be  seen  that  the  matter  of  his  mem- 
bership was  a  vital  question  in  the  plaintiff's 
case.  The  by-laws  provide  that  "Emt)loyes 
are  entitled  to  the  benefits  of  the  association 
only  from  the  date  of  perfecting  their  applica- 
tion for  membership.'^  Upon  the  trial  below 
the  plaintiff  produced  no  certificate  of  mem- 
bership, nor  any  written  evidence  of  any  kind 
showing  that  be  was  a  member  of  the  associa- 
tion. He  testified  that  he  had  signed  an  appli- 
cation to  be  admitted  as  a  member,  but  he  had 
never  been  notified  of  his  admission;  nor  had 
he  ever  been  examined  by  the  company's  phy- 
sician, or  taken  any  of  the  steps  required  by  the 
rules  regarding  admission.  He  further  testi- 
fied, under  objection,  that  when  he  came  to  re- 
ceive his  monthly  pNBy  for  January,  1888,  the 
pay-master  of  the  railroad  company  informed 
him  that  his  dues  to  the  defendant  company 
had  been  deducted.  Samuel  Mackey,  a  wit- 
ness for  plaintiff,  also  testifi^  that  be  was  pres- 
ent, and  heard  the  above  statement  by  the  pay- 
master. 

This  was  all  the  evidence  in  the  case  to  show 
that  plaintiff  was  a  member  of  the  company, 
and  upon  this  he  was  allowed  to  recover  and 
hold  a  verdict  for  $8,641. 

The  admission  of  the  declarations  of  the  pay- 
master form  the  sublect  of  the  first  assignment 
of  error.  I  quote  the  language  of  the  assign- 
ment: 

"Tlie  court  erred  in  overruling  the  defend- 
ant's objection  to  and  admitting  the  following 
offer  of  evidence  made  by  the  plaintiff  below: 
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(William  B.  Post,  the  plaintiff,  on  the  sUnd. 
Witness  had  just  stated  that  when  he  was  paid 
his  waffes  for  January,  1888,  by  the  pay-master 
of  the  Baltimore  &  Ohio  Railroad  Company, 
there  was  a  shortage  in  the  amount  received  by 
him.)  *Did  you  ask  for  an  explanation  at  the 
time  that  this  payment  was  made  to  you?' 
The  purpose  is  to  show  that  at  the  time 
the  plaintiff  was  paid  his  wages  for  the 
month  of  January,  1888,  there  was  deducted 
from  those  wages  an  amount  of  money  which 
the  paymaster  ssid  was  deducted  by  reason  of 
the  plaintiff's  membership  in  the  defendant  as- 
sociation. This  was  objected  to,  the  objection 
was  overruled,  and  a  bill  sealed.  The  witness 
then  proceeded:  'Q.  What  explanation  was 
given,  if  any?  A.  The  paymaster  told  me 
that  the  reason  my  pay  wss  short  was  because 
the  insurance  money  was  deducted  from  it.'" 

This  declaration  was  received  and  allowed 
to  go  to  the  jury  as  proof  of  the  fact  of  plaint- 
iff's membership.  Moreover,  it  was  the  only 
proof  in  the  case.  I  may  oltserve  just  here,  in 
passing,  that,  in  point  oi  fact,  there  wss  no  de- 
duction from  his  wa^es  on  account  of  dues  to 
the  association.  If  the  fact  depended  on  oral 
testimony,  I  would  not  state  it  in  this  positive 
manner.  The  pay  roll  itself  was  produced  up- 
on the  trial  in  tne  court  below,  and  shows  upon 
its  face  that  no  such  reduction  had  been  m^de; 
but  that,  on  the  contrary , it  arose  from  a  discrep- 
ancy in  ref^ard  to  time — the  plaintiff  claimiog 
he  had  made  more  time  than  the  company's  time 
book  showed.  There  was  also  proof,  uncon- 
tradicted, that  plaintiff's  application  had  never 
been  acted  upon,  and  that  he  had  never  been 
admitted  to  membership.  The  admission  of 
the  pay- master's  declarations,  however,  must 
be  considered,  in  view  of  the  case  as  it  stood  at 
the  time*tbey  were  offered. 

There  was  no  proof  produced  by  the  plaint- 
iff at  any  stage  of  the  cause  that  the  pay- mas- 
ter had  any  authority  to  make  such  a  declara- 
tion, or  that  he  was  authorized  to  make  any  de- 
duction from  plaintiff's  wages  on  account  of 
dues  to  the  defendant  company,  or  that  he  was 
an  agent,  officer,  or  even  a  servant  of  the  com- 
pany. He  was  merely  the  servant  of  the  Balti- 
more &  Ohio  Railroad  Company,  another  and 
distinct  corporation.  The  latter  company  has 
no  power  to  admit  a  man  to  membership  in  the 
defendant  corporation,  yet  what  the  railroad 
company  could  not  do  one  of  its  employ§s  has 
practically  done,  and  that  by  a  mere  loose  dec- 
laration which,  if  made  by  him,  ne  bad  no  au- 
thority to  make,  and  which  tx>unU  no  one  but 
himself. 

Such  result  can  only  come  from  an  error 
somewhere.  That  it  has  its  source  in  the  erro- 
neous admission  of  the  pay-master's  declara- 
tion is  very  plain  to  our  view.  It  is  true  the 
plaintiff  put  in  evidence,  subsequent  to  the  rul- 
ing of  the  court  upon  this  question,  the  con- 
stitution and  by-laws  of  the  defendant  compa- 
ny. It  is  there  provided  that  **A11  the  contri- 
butions due  by  themembersof  this  society  shall 
be  paid  in  advance,  by  being  deducted  from 
the  monthly  wages  due  them  by  either  of  the 
companies  aforesaid,  and  every  person  signing 
these  rules  hereby  assents  to  such  reduction. 
From  this  it  was  argued  that  the  railroad  com- 
pany had  the  right  to  deduct  the  dues  from  the 
plaintiff's  wages;  that  the  paymaster  was  the 
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companT's  aKenllfor  that  purpose;  and  that  his 
declarations  while  in  the  performance  of  that 
dnty  were  competent  eTioence  of  the  fact  of 
such  deduction. 

The  whole  of  this  proposition  is  unsound. 
In  the  first  place  the  railroad  company  could 
only  deduct  dues  from  members.  This  could 
only  be  done  after  being  offlciaUy  notifl&d  by 
defendant  company  that  the  employ^  had  been 
admitted  to  membership.  Without  such  no- 
tice, a  deduction  of  dues  from  one  of  its  em- 
ploy^ would  haye  been  merely  an  unlawful 
act,  which  would  bind  no  one  but  itself.  In 
the  second  place,  the  fact,  if  it  be  so,  that  the 
railroad  company  was  the  affent  of  the  defend- 
ant company  to  collect  the  dues  from  the  em- 
ployes of  the  former,  does  not  constitute  the 
pay-master  its  agent  for  any  purpo8e,much  less 
to  bind  it  by  his  declarations.  Considering, 
for  the  sake  of  the  argument,  that  he  was  an 
agent  of  the  railroad  company,  and  that  his 
declarations  might  bind  his  employer,  it  by  no 
means  follows  tbst  they  would  bind  another 
corporation  which  had  neyer  employed  him, 
probably  did  not  know  of  his  existence.  But 
the  declarations  in  question  would  not  haye 
bound  the  railroad  company,  for  the  reason 
that  he  had  no  authority  to  make  them,  nor 
were  they  properly  in  the  course  of  his  em- 
ployment No  more  dangerous  kind  of  eyi- 
dence  exists  than  this,  and  no  case  could  more 
fully  illustrate  its  danger  than  the  one  in 
hand. 

The  uncontradicted  eyidenoe  showed  that  the 
pay-master  had  nothing  to  do  with  deductions 
for  dues;  that  he  did  not  handle  the  amoimt  of 
such  deductions — the  money  therefore  did  not 
I>ass  through  bis  hands;  that  whateyer  deduc- 
tions were  made  from  the  pay  rolls  were  made 
b^  other  officers;  that  he  had  nothing  to  do 
with  the  data  from  which  the  pay  roll  was 
made  up,  or  the  method  of  reaching  that  re- 
sult; that  when  the  pay  rolls  were  made  up  by 
the  proper  officers,  and  sent  to  him,  his  duty, 
and  his  only  duty,  was  to  pay  the  men  the 
balance  due  them~so  that  tne  declaration  of 
this  pay-master  was  as  to  what  someone  else 
had  aone  at  some  other  time  and  some  other 
place.  As  the  railroad  company  was  only  an 
agent  for  a  specific  purpose,  it  could  pot  bind 
its  principal,  the  defendant  company,  by  an 
act  done  without  the  scope  of  its  authority. 
Its  authori^  only  extends  to  the  sinele  act  of 
coUecting  aues  from  the  members  of  the  asso- 
ciation. If  it  collected  dues  from  a  stranger 
without  any  notification  from  the  association 
that  he  was  a  member,it  might  bind  itself;  but 
it  could  not  thereby  bind  the  association,  force 
upon  it  a  member  which  it  had  not  accepted, 
and  render  it  liable  to  him  for  benefits.  Au- 
thority must  be  shown  to  make  the  collection,or 
a  subsequent  ratification  of  the  unauthorized 
act.  TuxythSt.  Market  Co.  y.  Jackmm,  102  Pa. 
269;  Kerns  y.  Pwer,  4  Watts,  222;  Hadcney  y. 
AUeghany  Go,  Mutlrts,  Go.  4  Pa.  185;  Beaney  y. 
OulberUon,  21  Pa.  507;  Oreene  y.  Lyoaming  F, 
Ins,  Co,  91  Pa.  887. 

Neither  authority  nor  ratification  is  to  be 
found  within  the  four  comers  of  the  record. 
An  agent's  authority  cannot  be  shown  by  his 
own  declarations,  wrim  y.  Bonnell,  78  Pa.  152; 
Whiting  y.  Lake,  91  Pa.  849. 

A  party  who  ayails  himself  of  the  act  of  an 
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agent  must,  in  order  togiye  in  eyidenoe  his  dec- 
larations to  charge  his  principal,  proye  the  aifr- 
thority  under  which  the  agent  acted;  the 
burden  of  proof  lies  on  him  to  establish  the 
agency,  and  the  extent  of  it  Eaps  y.  Lynn,  7 
Watts,  525;  American  L.  Int.  db  Trust  Go,  y. 
ShtdtB,  82  Pa.  46. 

But  the  par  master  was  not  eyen  the  ageni 
of  the  railroad  company.  He  was  a  mere  ser y- 
ant  The  distinction  between  these  classes  of 
employes  is  sometimes  lost  sight  of,  and,  when 
it  is,  injustice  is  likely  to  follow.  The  distinc- 
tion is  well  stated  by  Dr.  Wharton  in  his  book 
on  Evidence:  *'  We  must  remember  that  & 
servant  moves  within  a  limited  orbit,  one  far 
more  limited  than  that  of  an  agent;  and  that 
consequently  the  admissions  of  a  servant  are 
more  Jealouisly  guarded  than  are  those  of  an 
agent  An  agent  is  authorized  to  exercise  dis- 
cretion. When  a  servant  is  authorized  to  use 
discretion  then  he  ceases  to  be  a  servant,  and 
becomes  an  agent.  Those  dealing  with  a  mere 
servant,  knowing  him  to  be  such,  know  thai, 
except  in  the  immediate  discharge  of  a  me- 
chanical duty,  he  is  not  authorized  to  bind  his- 
master  by  his  admissions,  hence,  ordinarily,  a 
master,  ezoe^  within  such  range,  is  not  so 
bound."    2  Whart.  Ev.  g  1182. 

The  pay-master  in  this  case  was  clothed  with 
no  discreaon.  He  was  a  mere  servant  to  per- 
form a  purely  ministerial  duty,  viz. :  to  pay  the 
men  the  amount  respectively  appcnrine  to  be 
due  them  from  the  railroad  company  oy  the 
monthly  pay  rolls  sent  to  him  for  that  purpose. 
He  had  no  auUiority  to  withhold  any  portion, 
for  any  purpose,  of  the  amount  designated  iii 
the  pay  roll.  Having  no  discretion,  no  dutiea 
to  perform  that  were  not  ministerial,  he  can- 
not be  said  to  be  the  agent  of  the  company  in 
any  proper  sense.  He  was  an  employ6,  and 
with  certain  defined  duties.  Just  as  are  the 
brakemen,  switch  tenders,  engineers,  firemen, 
and  the  thousands  of  other  emi)loyes  who  are 
always  to  be  found  in  the  service  of  a  great 
railroad  company.  To  dignify  such  employ- 
^  by  the  name  of  "agents"  would  not  only 
be  grotesque,  but  a  serious  innovation  in  the 
law  as  it  has  always  been  understood.  And  if 
we  go  further,  and  hold  the  employer  responsi- 
ble for  all  the  loose  declarations  of  this  army  of 
servants,  it  is  not  difficult  to  see  endless  con- 
fusion and  injustice  as  the  result. 

In  Fairlie  v.  Hastings,  10  Ves.  Jr.  126,  it  waa 
said  by  &r  William  Grant,  in  discussing  this 
subject:  "An  agent  may  undoubtedly,  within 
the  scope  of  his  authority,  bind  his  principal 
by  his  agreement,  and  in  many  cases  by  hia 
acts.  Wnat  the  agent  has  said  may  be  what 
constituted  the  agreement  of  the  principal;  or 
the  representations  or  statements  may  be  the 
foundation  of,  or  the  inducement  to,  the  agree- 
ment Therefore,  if  writing  is  not  necessary 
by  law,  evidence  must  be  admitted  to  prove  the 
agent  did  mi^e  the  statement  or  representation. 
ES,  with  regard  to  acts  done,  the  words  with 
which  these  acts  are  accompanied  frequently 
tend  to  determine  their  quality.  The  par^ 
therefore,  to  be  bound  by  the  act,  must  oe  af- 
fected by  the  words.  But,  except  in  the  one  or 
the  other  of  those  ways,  I  do  not  know  how 
what  is  said  by  an  agent  can  be  evidence  against 
his  principal.  The  mere  assertion  of  a  fact 
cannot  amount  to  proof  of  it,  though  it  may 


1»ML 


BALTDftOBS  A  Ohio  EMPLOTiB'  Rblisf  Asbociation  v.  Post. 


47 


hsfe  some  leUtion  to  the  businees  in  which  the 
penoD  making  that  asMfftion  was  employed  as 
sfent  .  .  .  fi  any  fact  material  to  the  inter- 
ests of  either  party  rests  in  the  knowledge  of 
in  agent,  it  is  to  be  proYed  by  his  testimony, 
not  by  his  moe  assertion." 

In  the  case  in  hand  the  fact  to  be  proyed  wss 
that  the  railroad  company  had  deducted  plaint- 
iff's dues  from  his  January  pay.  No  attempt 
to  prove  this  in  a  legitimate  way  was  made. 
The  pay-master  was  a  competent  witness, 
and,  if  he  had  knowledge  of  the  matter,  could 
ha^e  been  oJled  and  sworn.  Instead  of  doing 
10,  the  plaintiff  was  sllowed  to  proye  his  deo> 
larations,  not  as  to  anything  he  had  done,  but 
what  some  other  person  had  done  some  time 
before.  The  danger  of  admitting  such  loose 
dedaiaUons  is  shown  by  the  fact  found  by  the 
vary  (that  the  dues  had  been  deducted)  in  the 
face  of  dear,uncontradicted  evidence  toihecon- 
tiaiy.  What  an  agent  says  in  the  course  of 
his  employment,  and  withm  his  authority,  is 
evidenoe  against  his  employer,  beo&use  it  thus 
becomes  the  act  of  his  pnndpal.  Thus,  if  A 
is  the  agent  of  B  to  make  a  contract  for  the 
latter,  what  A  says  in  regard  to  the  contract. 
M  the  time  it  is  being  made,  is  a  part  of  the 
contract.  It  is  the  equivalent  of  the  sayings  or 
sckoowledgmentB  of  the  principal.  They  may 
be  explanatory  of  the  agreement,  or  determine 
the  quaU^  or  the  act  which  they  accompany, 
sod  therefore  must  be  binding  on  the  principal, 
as  the  act  or  agreement  itself.  The  dedara- 
tions  or  admissions  of  an  agent  in  such  cases 
sre  admissible,  not  for  the  purpose  of  establish- 
ing the  truth  of  the  facts  stated,  but  as  repre- 
sentationa  by  which  the  principal  is  as  much 
bound  as  if  he  made  them  hinoiself ,  and  which 
sie  equally  binding,  whether  the  fact  be  true 
or  faue  (1  Phill.  Ev.  78;  Hannay  v.  Stewart,  6 
Watts,  487);  and  where  a  principal  is  bound  for 
the  acts  or  declarations  of  his  agent,  it  is  gen- 
trally  for  the  reason  that  said  acts  or  declara- 
tions have  led  up  to,  or  been  the  inducements  to, 
or  explain,  or  qualify,  or  form  part  of,  some 
contract,  or  have  caused  some  act  to  be  done 
upon  the  faith  thereof. 

It  has  been  seen  that  %he  declarations  of  the 
pajr-master  related  to  a  past  occurrence  over 
which  he  had  no  control.  In  FatDcett  v.  B^ 
leg,  69  Fa.  411,  the  defendant's  barges  broke 
fnnn  their  moorings,  ran  into  the  plaintiifs 
baigesi  and  destroyod  one  of  them  and  its  cargo. 
Declarations  of  the  agent  of  the  defendant,  woo 
had  charge  of  his  barges,  made  within  an  hour 
after  the  accident,  could  not  be  giyen  in  evi- 
dence to  charge  the  defendimt.  To  the  same 
pdnt  are  Pmn»ylvania  Bailraad  Company  v. 
Baot$Jsn  Pa.  889;  Fattony.  Minesinger,  25  Pa. 
898;  Bigky  v.  WiUiamM,  80  Pa.  107. 

Nor  is  the  declaration  of  an  existing  fact  by 
an  agent  necessarily  admissible.  It  depencb 
upon  ita  circumstances  to  make  it  so.  It  must 
be  strictly  within  the  line  of  the  authority  of 
the  agent  Ednowr  Water  Co,  v.  Aehkmdtron 
Ob.  84  Pa.  279;  FaMie  ▼.  HaeHnge,  supra. 

We  need  not  pursue  this  brandi  of  the  case 
further.  We  are  clearly  of  the  opinion  that  it 
was  error  to  admit  the  declarations  of  the  pay- 
master. 

Thia  disposes  of  the  first  assignment  of  error. 

The  second  and  third  are  also  sustained. 

8L.R  A. 


Aside  from  the  declarations  referred  to,  there 
was  nothing  to  sustain  these  portions  of  the 
charge  of  toe  learned  Judge. 

We  think  the  evidence  of  Dr.  Doener  should 
have  been  received.  See  fourth  and  fifth  as- 
signments. He  was  the  medical  examiner  of 
the  defendant  company,  and  the  evidence  was 
offered  by  the  latter  as  links  in  the  chain,  to 
show  that  plaintiff  had  never  become  a  member 
of  the  association.  When  such  loose  declara- 
tions had  been  admitted  to  prove  its  member- 
ship, surely  the  defendant  company  had  the- 
right  to  show  that  be  bad  never  been  examined 
by  the  medical  official,  as  required  by  the  rules, 
and  that  he  had  never  been  acceptea  as  a  mem- 
ber. 

It  was  also  error  to  admit  in  evidence  the 
'*  Ck>mbined  Experience  Mortality  Tables " 
(sixth  assignment).  The  plaintiff  was  suing  for 
weekly  benefits,  and  the  mortality  tables  had 
nothing  to  do  with  the  case. 

We  2so  sustain  the  seventh  assignment.  The- 
court  was  asked  to  instruct  the  jury  that  "Un- 
der the  pleading  in  the  case  the  plaintiff's  action* 
does  not  cover  any  demand  for  any  benefits 
accruing  subsequent  to  the  commencement  of 
the  suit."  ThiB  was  refused.  The  action  was 
in  assumpsit  for  the  benefits,  and  only  such 
could  be  recoyered  in  this  action  as  were  due- 
at  the  time  the  writ  issued. 

In  this  connection  we  may  refer  to  the  ques- 
tion of  the  measure  of  damages.  The  learned 
Judge  charges  the  Jury  that  *'  There  is  no  fixed 
rule  by  which  damages  can  be  ascertained  in  a- 
case  of  this  kind.  You  will  carefully  consider 
this  question,  and  do  that  which  your  con- 
sciences will  approve  of  as  an  act  of  justice  to 
both  parties,  and  then  neither  will  have  a  right 
to  complain."  This  was  clearly  error,  as  it 
left  the  jury  no  standard  save  their  own  con- 
sciences, which  is  too  uncertain  for  practical 
purposes.  As  the  plaintiff  sued  for  his  oenefits,^ 
It  is  dear  that  the  measure  of  damages  would  bo 
the  stipulated  sum  he  was  entitled  to  under  the 
charter  and  by-laws  of  the  company,  provided 
his  membership  was  established.  The  declara- 
tion was  not  for  the  refusal  of  the  company  to. 
juimit  liim  to  membership,  but,  as  before  stated 
to  recover  bis  benefits  as  a  member,  and  the 
breach  wss  a  mere  refusal  to  pay  them.  If  this 
verdict  is  allowed  to  stand,  I  see  nothing  to 
prevent  a  recovery  for  benefits  accruing  sub- 
sequent to  the  commencement  of  ibis  action. 

We  also  think  the  court  below  erred  in  its 
construction  of  the  words  "  total  inability  to 
labor,"  contained  in  the  constitution  and  by- 
laws. This  was  a  relief  association,  not  an  ac- 
cident insurance  company.  Its  object  was  to 
relieve  its  members  during  the  time  when  they 
were  unable  to  work  by  reason  of  injury  or 
sickness;  hence,  if  a  member  was  injured  in 
such  a  way  that  be  could  no  longer  earn  a  live- 
lihood at  the  particular  labor  at  which  he  was 
employed  at  the  time  of  the  accident,  yet  waa 
caiwbie  of  earning  as  much  or  more  mooey  in 
some  other  employment,  it  was  certainly  not 
the  object  of  the  association,  as  expressed  by 
its  charter  and  by-laws,  that  he  should  remain 
idle  and  draw  benefits  all  his  life.  The  evi- 
dence shows  that  the  plaintiff  was  taken  back 
into  the  employ  of  the  railroad  company  about 
two  months  after  his  hilury,  and  was  so  retained 


PBKHSrLTAKtA  SiTPRBlIX  GOUBT. 


Oct., 


nutllkfteraMCOtidillachu'gv— tbeflntofnblcb 
was.  BccoMng  to  hli  own  teatlmony,  for 
drnnkenneM,  and  Uie  second  for  Instlentlon  U> 
bisdutk*. 

The  twelfth  anlgnmeDt  is  not  auatained. 

Jitdgmait  rtotrted. 


Albert  Q,  GREEN  et  at..  P^fft.  in  Err., 


1-Wber« 

bonda  aecured  br  ... 

jl  subaequently  oonrerod  by  Buoh  oblliron  Bub- 
)eat  to  tbe  mortcnse,  atands  hj  kod  permlta  tbe 
giautee  of  tbe  land  to  pa;  tbe  mortsBire  debt  to 
tlM  peraoD  named  In  the  mort^BKe,  after  It  had 
been  decided  1)7  the  oourt,toguDh  obligor's  knowl- 
edge, that  auch  peceon  ma  not  entitled  thetelo 
■nd  wia  not  tlie  real  owner  of  tbe  mortoase.  all 
the  Joint  obUBOis  wlU  be  affected  bf  lucb  act  of 
tholT  a(M)bllgor  and  will  not  be  releaaod,  by  such 
erroneoaa  payment,  from  their  Joint  personal 
Uabllltr  to  tbe  actual  owner  of  the  bond  and 


Utisatlon;  henoe,  the  purobaaer  of  mortgiwed 
premlMa  will  not,  nnder  that  dootrlne,  be  affeoted 
wttta  notice  of  »  pending  tult,  InTolvlnB  simply 
tbe  Utie  to  the  mortgage,  not  to  the  land. 
•-  Tbe  doebrin«  of  Ua  pMidon*  affeota  only 
thoae  wbo  purobase  from  parties  to  the  suit. 


(OctobM-Lim.) 


tbe  plaintiff  In  an  action  of  debt  on  bond, 
asalnat  Albert  O.  Qreen,  Joihna  Eedy  and 
f&nnle  A.  Eeelj.  bis  wife,  and  tbe  Nortbwest 
Building  ft  Savings  Awoclation,  Btvertd 
alio  the  Building  AtoeiaUon,  affirmed  ae  to  IA4 
other  partiei. 

Od  April  1,  1891,  A.  6.  Qreen  and  Joehna 
Eeelf  and  Fannie  A.  Keely,  hia  wife,  borrowed 
from  Jobn  8.  Rick  the  aumof  f  1,100  and  gsTe 
to  btm  a  bond  for  Ibat  emouDt.  At  the  Bnme 
time  tbev  borrowed  from  another  party  the 
sum  of  tOOO,  and  to  secure  both  bonds  ezeca- 
ted  to  Rick  Individually  a  mortgage  of  even 
dale  for  (2,000  upon  real  eelate  owned  in  com- 
mon by  the  said  A.  G.  Green  and  Fannie  A. 
Eeely.  Tbe  $1,100  loaned  W  Rick  belonged 
to  one  Hagdalena  Peiffer,  who  by  a  deed  of 
trast  dated  March  16, 1878,  had  tniiBferrod  her 
property  to  Hick  upon  certain  trusts  therein  de- 
aignated. 

On  June  80,  1S81.  Mrs.  Peiffei  executed  a 
deed  Tevoking  the  deed  of  trust,  and  on  July  IS, 
1881,  gave  Rick  actual  notice  of  such  reroca- 

On  August  81,  18S1,  Mrs.  Priffer  Aled  a  hill 
in  equity  averring  Rlck'a  refusal  to  aucrender 
the  I  rust  properly  and  praying  for  a  decree  di- 
recting hun  to  do  so.  Id  that  1)111  theaald  bond 
ipeclflcally  described  as  part  of  the  bust 


property. 
OnE^br 


ibruary  8.  1B8S,  tbe  court  made  a  d»- 
cree  a*  prayed  for  in  the  said  bill  and  ordered 
Rick  to  snrrender  the  said  trust  property  to 
Mr*.  Peltfer. 

On  April  14,  1834,  this  decree  was  afflimed 
by  thia  oourt  Rief »  Appeai.  105  Pa.  S28.  Mr. 
Gr«en  was  anare  of  all  these  tranaactiona, 
being  Rick's  counsel,  Mr.  and  Mra.  Eeely 
were  Ignorant  of  ibem  and  supposed  that  the 
91,100  belonged  to  Rick  iDdividually. 


V.  Bablln,  SO  Iowa,  101:  Loomls  v.  Riley.  £4  111.  SOT; 
Cooley  V.  Brayton,  18  Iowa,  10;  Culpepper  v.  Aston, 
a  Ch.  Cas.  HB.  2!1:  Preeton  v.  Tubhln,  1  Vem.  388; 
Sorrell  V.  Carpenter,  X  V.  Wnw.  4S£t  Ourtb  v.  Ward. 
X  Atk.  ITt  law  T,  Law,  S  P.  Wms.  SBft  HlKglns  v. 
flhaw,  X  Di.  *  War.  8M;  Tredway  v.  McDonald.  SI 

ThervieToottatnpubUepnUty.  Tbe  effect  o(  the 
■uooMfuI  UUiratlon  In  sutmrdlnatlng  the  title  of  a 
purobaser,  pending  UtlgaUoQ,  to  the  rights  of  the 
oomplalDant,  laa  estataliibed  to  the  suit.  Is  not  de- 
rived from  legidatl<m.  It  la  a  doctrine  of  oourta 
of  equHy,  and  rtata,  not  npon  the  pilnolplea 
of  Uie  oonn  wltli  rward  to  DoOoe.  tn^  on  the 
neo«ealtr  tint  tbe  deofilon  of  the  oourt  ahonld  be 
^'''^S^SE^—^^Si^'  "" — "  — "~  """'  """ 
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e  BUniit  parties,  but  ^so 


S& 


uea.  GBsn 

la  Om  mean  Ume,  on  Noreniber  6,  ISM!  A. 
Q.  Green  uid  Joshua  Eeely  and  Fannie  A. 
Eeelj,  hJB  wife,  ooDvered  themortzaged prop- 
erty to  the  Northirest  Building  A  SaviDga  As- 
■odatioD,  subject  to  pay  the  mortgage,  and  a 
mm  sulBcient  to  pay  the  said  bonds  uid  mort- 
nge  WB3  dedocted  from  the  purchase  money. 
The  offlcen  of  the  building  aaaociation  on  Den. 
9.  1883,  gave  to  John  B.  Rick  a  check  tor 
$1,151.75,  the  amount  dueon  the  :tl,100  bond, 
»nd  to  A.  G.  Green  a  check  for  $031.44,  the 
imouDt  due  on  tbe  $900  txind,  of  which 
Green  bad  become  tbe  oweer  bv  assigumcnL 
Rick  produced  the  mortgage,  which  Btood  In 
big  Dame  individually,  aud  satisfied  it  of  rec- 
oid,  and  the  mortgage  and  bonds  were  deliv- 
ered to  the  builrliog  aaaociation.  The  $1,100 
bond  bad  the  folloiflDg  UDBiened  tndoraemeut 
in  the  handwriting  of    A.  Q.  Qteen,  Rick's 

"Thla  bond  Ibold  aa  trustee  and  Id  trust  for 
Hagdalena  PeilTer,  who  furnished  the  money 
to  invest  for  her." 

After  tbe  afflrmance  of  tbe  decree  directing 
Rick  to  account  for  the  trust  property,  he  filed 
his  account,  cbargiog  himself,  inter  alia,  with 
tbe  $1,151.75  recelv^  Id  payment  of  the  bond, 
ilrs.  PeiiTer  having,  died,  her  administrator 
ptAiknU  Ji'te  filed  exceptions  to  this  account, 
■ikging,  inler  alia,  that  Rick  was  without 
power  to  receive  this  payment;  but  the  auditor 
reported  a  decree  charging  Rick  with  it  and 
finding  a  balance  therefor  due  by  Rick  to  Mrs. 
PettTer  of  $1,008.03.  The  present  plaintiff, 
Mra.  PelDer'aexecutor,  thereupon  accepted  this 
decre*^  caused  judgment  to  be  entered  on  it. 


tocdlectthe  i 

tioD  and  brouriit  tl r  ■  -    -  - 

In  tbe  name  of  John  S.  Rick,  to  bis  use  against 
A.  O.  Green  and  Joshua  Keely  ant*  *" — '-  * 
Eeely,  his  wife,  the   original  obti 


obligors,  tl 


As  the  land  owned  by  tbe  bi  „  .  .. 
tion  was  primaiilj  liable  for  payment  of  tbe 
debt,  the  building  association  was  notified  by 
Green  and  Kcely  to  defend  tbe  action,  and  was 
adrcilted  to  defend  by  [lie  court.  Tbe  build- 
ing association  accordingly  pleaded  its  Interest 
ID  tbe  suit  as  pnmarj  debtor,  and  averred  that 
it  bad  made  payment  to  Rick  of  tbe  $1,100 
bond  without  knowledge  that  Mrs.  PelfTer 
owned  tbe  moneys  secured,  and  without  knowl- 
edge of  the  deed  of  trust  or  revocation,  Tbe 
plamtin  traversed  this  averment  and  averred 
that  tbe  building  nsaociatiou  at  the  time  of  pay- 
ment had  knowledge  and  notice  that  Rick  had 
right  to  receive  payment.    Tbe  original  ob- 


and  rested.  The  building  association  then 
proved  payment  to  Rick  as  above  described, 
and  proved  adlrmativeiy  that  at  the  time  of 


any  interest  in  the  mortgage  of  the  moneys  se- 
cured thereby. 

To  contradict  tbis^Hdence  the  plalntfO  of- 
fered in  evidence  the  indorsement  on  the  $1,100 
bond, without  any  evidence  that  the  officers  of 
the  building  association  saw  or  knew  of  tbe  in> 


naod  Is  notlae  onlr  to  tboae  wlio  aogi 

MIntiM  tubjsot  matf-  ' ' 

■in  li  liNtltnted,and 


Id  oontroveny  aftar  the 
1 maut  rrom 

,iaN.B.im 


groit  tiardshlp  and  InoonvBnlonoe  to  the  suitor 
would  ensue.  Bee  Murnt;  v.  L]-ll>iim.£  Jobtu- Ch. 
til.  To  brloi  home  Ui  every  purubuaer  Lba  oluuve 
of  actual  nMloe  ot  tbe  suit  miut,  from  tbe  very 
nature  of  tbe  oaa^  be  In  a  n'eat  dei.'ree  lmpracU> 
,    ParbsT.Jaokson,  If  Wend.  US.   Notwlth- 


duoee  bardsblps,  Di . .,  „ 

court  to  enforce  It.  Undsfer  v-  Dlefendort,  43 
How.  Ft.  8Hk  Cleveland  v.  Boenim,  •  Abb.  Pr.  W; 
O'RaiUr  V.  Kiohotsoo,  U  Ho.  in. 

ntrmtr  rul&   Formerly  Uie  commenoemeot  of  a 
■nit  in  equity  was  of  Itself  constructive  notlae  to 

subsequent  purchasers,  and  they  t *■ — '  ■— 

the  doorea,  and  If  defendant  alloit 

writ  the  Judgmeot  would  overreach  L 

(Sheridan  v.  ADdrewa,  W  H.  Y.  UI);  and  ttie  nature 
and  Dbaraoter  of  the  Bult  was  ueceawrtlr  aaoei- 
MiUa  r.  Bllsa.I>tN.  r. 


Id  MUdliie- 
such  allenai 


trade  Into  a  oonttoverey,  by  acquiring  an  Interest 
In  the  matter  In  tltlntianpendlnr  tbe  sulb  Hop- 
Iclns  V.  Holdrai,  4  Cow.  ATS.  It  Is  error  to  mppose 
that  tbe  doctrine  of  Hi  pmdem  ta  applicable  atone 
to.aults  Id  equl^,  altbriugh  It  Is  so  held  In.the  oaM 


PaimBTi.TASiA  BdPHBUB  Codst. 


Oor., 


or.) 


TLe  plalDtifl  thra  offered  fn  evidpnce  the  rec- 
onl  of  Ibe  suit  of  Magdakna  Peiffer  Beainst 
JobD  H.  Itlck,nltboui  any  evideDce  tliai  tbeof- 
firei'B  of  the  tiulldlog  associalioD  knew  of  the 
■uil  or  of  llie  mailera  Id  litiealion  at  Ihe  lime 
of  payment.    Tlie  court  somitted  Ibis  offer. 


ilDcUv  held  that  the  deed  of  tniM  eiecuied 
lUrcli  10,  1878,  by  Magdalcna  Peiffer  to  John 
B.  Rick  wflB  a  mere  Instrument  of  agency,  and 
wu  therefore  revocable  at  pleature;  that  the 
deed  of  Jiioe  80, 1881,  and  notice  thereof,  on 
tbe  ISth  of  July  following:,  nas  In  effect  & 
complete  cancellntion  of  llial  coDveysDce,  (Dd 
that  all  ri^bla  arising  under  the  iruBi  thereby 
ceased.  It  la  true,  the  deed  contained  no  ez- 
presB  power  of  revocation ,  but,  as  It  was  in  th« 


%  of  B  letter  of  aiiorney  only,  it  mtebt  be 
led  at  wUl.  TLe  proceeding  by  bill  io 
y  was  simply  in  enforcement  of  the  rlEhts 


Bccuuai  of  John  8.  Kirk,  flied  in  pursuance  of  |  revoked   i 

"      '  ...,.,.    .-.  .   ..,.     t.      I.J   equity  was  simply  ir 

1   accrued  under  IherevocalioD;  Ibedecree  oi 
court  was  an  adjudication  In  form  of  whit  did 
biist  in  fsct. 
Thip  1   ing  so,  the  bond  in  snlt  was  on  De- 


tlie  manRgt-mrnt  of  Uie  esfale  until  after  the  af - 
fiiMiiiiu'e  111  the  decree  by  the  supreme  court; 
that  in  sHid  acmunt  iJe  clixrucd  hiiiiself  wilh 
the  niiineys  paid  on  Ihls  boDil  l^  Ibe  building 
Bs«iciiilli>n;  end  that  tbe  plaintiff  rallHed  the 
action  or  Rick  in  recfiviug  lhc«e  money  a,  by 
causing  a  Jiidgmeal  to  be  entered  against  Riek 
fur  the  suid  uioDeys,  and  by  lakingsteps  to  en- 
force its  paymeuL  The  couil  rejected  thia 
offer.    (Seventh  sperifli-allon  of  errur.J 

The  reinaining  speciQciiiiuos  of  error  relate 
to  Ibe  cliarge  of  the  court  and  the  answers  to 
tbe  poiiiU-<  baK<l  upon  (be  fuels  above  recited. 
Tbe  court  took  Ihe  case  from  Ibe  Jury  and  dl- 
TOcled  H  verdict  for  the  pUlmiS. 

i/enn-*.  B.  A.  Zleber.  W.  P.  Bard  and 
Isaac  Hieater  for  plainlifis  In  error. 

MiMrt.  Oeo.  F.  Baer,  Jeff  Snrdar  and 
Cyrna  G.  Dorr  for  defendant  in  error. 


niberS,  ISA 
Peiffer,  and  ni 


..     The  obligation  upon  whicb 
pftyable  nas  signed  by  A.  G. 


Joint  obligatiuD;  it  secured  the  debt,  i 
anyone,  but  of  all  the  obligors  together;  tbe 
Joint  relation  was  Tolunisrily  assumed  and  each 
owed  to  the  otber  the  exerclee  of  good  faith  for 
their    Joint   Inleieat.     All    the   oblieora   were 

Enncipaldeblors;  a  confldcniialrelauoo existed 
eLween  tbemj  each  owed  a  duty  to  the  olben 
to  disclose  anything  affecting  the  Joint  interest; 
Nid  each  represented  the  others,  m  matters  re- 
lating to  tbe  payment  sod  discbarge  of  their 
joint  liability. 

Tbe  deed  to  tbe  building  issodailoD  vai 
"under  and  subject"  to  tbe  lien  of  tbemort- 
gsgo,  and  the  conveyance  in  ibis  form  crpnted 


of  KlliR  V.  BUI, :»  CODQ.  GUII:  j-et,  aa  wh«  <i1 
the  Hiiiireme  Court  ur  Mlw>iiri  In  U'Rel 
holBOiutSMo.  lUT,  tbe  nile  Icnlder  In  la 
Riulty.  and  wna  ailnplecl  tniin  Lhe  an 
■'  ■■'-ir  the  ttetter  and  inure  rrtt"lii 


im.  Hurray  v.  I^'lbun 

_ (intr  v.HarernnU.B  i 

.   ThelnMKudoDof  asuit  fiirthere 


•E1-.   ThelivtItudoDofaBuiti  .  „ 

•peoMk:  pni|ut>  (ir  dcnunid  Is  milloe  only  lo  thuee 


...n  UitercM  In  tlie  subject  ._ 

ounlniversy  after  tlie suit  l8lnstltut(iu,by  purchuse 
or  Knint  fn.m  tbe  Mrti(«  or  i  rlvln.  aunt  v. 
ltH\-eii.  St  N.  H.  I7&  French  v.  Loyal  C<j.  S  Leigh, 
Kl:  Hluyvrsiint  v.  IIiiihi.  I  Pandf.  Oi.  ilU;  Parka  v. 
Jttcluuii.  II  Wcnd.4<J:  Trimlile  v.  Buotliby,  11  Ohio, 


.Triml>le.ld.sa. 

iiKtcvlUm  nf  lit  ptiiittmi  OM 
jrvceuutwl  la  notice  tu 


.    A  tie  petidfti 


8;3  K . 

made  iieiiiiiiiic  suit.    Murmy  . . .._ 

US:  Haml.n  V.  lH-VHiB,T(lli1<Mil.l.iai.iBAni. 
«».  Carka  v.  JacfcEon,  II  Wend.  V>\.  It  la  ndtice  lo 
a  purLliHHjr  su  as  tu  affect  and  lilnd  his  lntri«Bl  by 
Uie  dptrce.  jBL-kxon  v.  Anilrcwr.  T  Wemt.lBft  Grb- 
wold  V.  Dtllfr.  tS  Bur1>.  iSi:  I  rlii  h  V.  U'ellP.<8  ftiirb. 
W»:  Loikwood  V.  Bni™.  1  Ihl.  Ch.  «T:  Noilim  v. 
Itir^e.  I»  Cunn.  ^.U:  Hunt  v.  tiHven.W  N.  M  1TB; 
FriwurdB  v.  llmikrinltli,  SfiGo.  ilS;  Kellomt  v-  Fun. 
ehur,  <S  Wb-.U;  Wiirrcu  <  miiily  v.  Ui<rcv.  ST  IJ. 
B.  IW  ISI  L.ed.I«l<:  llo.M<l<<i>  V.  Kunsoii.  Cliiike.Ch. 
Mk  Hobcns  V.  JstkFiu.  I  Uwid.  Alt'-.  Lt-iuiet  v. 
VllllHniNnOhH),4l%  JiitkBOn  V.  I  Ickliimm.IE  Johns. 
»>;  Hunay  r.L}U.i>ni,SJ>:hmi.Cb.444.  Itlaom- 
■triietive  milk's  In  equity  alllnKiKh  Ibt-re  be  nn 
■ctiial  niitlui>.  emltb  v.liitii'cII.M  Ind.SBI.  Tlie 
elTcct  nl  (In  imnlen*  aa  nnliccBii'niB  to  depend  upon 
tlie  fxvl  <  f  ■  vlBiimtispn  hi-iiillna.  F  i  v.  Kmitr, 
a  Uhlii  St.  in,  £f  Am.  B(■|^  im.  Ibc  iilulutm  IB 
iHiudil  Id  I'liHvule  his  artbiu  uitlgLDIIy  to  n-tiiln 

ciithiii.  "If  he  Hhsi'doiiB  tbe  iiiinioll  <ir  iitu  ere  by 
the  way  bi-fore  lie  I  as  •lUiiilncd  a  Fi.rtlfic  lien,  lie 
liu*  no  rlHlil  tueiinipluin  II  aimtlK'r  vitHlitiirot>lalaB 
B    prvlcrcucD  .by  superior  v1j[1Ibii(«."    Hunay  v. 
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'    Lylbum,  *  Julitu.  Ch.  441:  Cike*)l  v.  »ptakt:r,8  ttb^c, 

.  I  lai.    t^ee  Bdmraton  v.  Ljde.  1  PhIko,  Ktl:  Mrrlok  r. 

I    Sclden.  SB  Burli.  St:  Haves  v.  Orr,  10  Bush,  Ul;  He 

■    Grnror  V.  Ui-QreKOr,  El  I«ira,MI:   Foi  v.  Kecder, 

te  Ohio  Ht.  IBI;   ^errtngton  v.  HcCollum,  T>  IlL 

47B:   MerTiniitiin  v.  Htrr^nfrton,  n  Ho.  Ikft  Wade. 

Notlue.B(ie:WHtson  v.  Wllann.I  Dana.  40Ti  Brhnun 

V.  Keiidrlok.  I  Mat.  iKy.l  ISO;  Clarkson  v.  Honnii, 

a  B.  Hud.  Ul;  Oacsom  v.   DonaldiuD.  IB  a  Hon. 

As  fintlnK'.iv*  naUm.  The  rule  deolailtv  that 
tbe  Kb  pendem  was  conMructlve  notice  to  tl>e  pur- 
lAaser  was  borrowud  Irum  eqiilty  and,  after  mama 
chunicee.  Incorporated  Into  the  statute.  Scan  *. 
Hycr.  1  Paige,  168;  Corwin  r.  ltenBley,48  OsLlEi; 
PsrkB  v.JaLliK)n,lt  Wend.ME;  SliiyveHuil  V.  HalL 
£  Ibrb.  Ch.  mil  Bk>h'2p  of  Wlnuhi  Elsr  v.  Patne,  U 
Vh.  Jr.  1W7;  1  Story,  Eq.  I  4(111.  A  III  ficndRis  Died 
under  the  stalute  only  relates  to  and  aRectsToluD- 
lary  alienations  nt  property,  pmillng  a  ■nilt  lo  re- 
spect t«  It,  by  or  f  mm  Uie  defendsDC  id  the  action. 
It  Is  constructive  notice  tu  any  such  grantee  or  the 
pel  sons  dealing  with  the  defendant  In  the  BCUuD, 
and  has  nothlnn  t«  do  with  tndi  pendent  pviiea  aa- 
Bcrtln^  their  own  adyrise  righu  In  leepect  to  the 

Srofierty.  Becker  r  HnwanCt  IIun.3U,6Tboiiin. 
COH.  See  ftiivveeaat  v.Hall,e  Barbuni.lia: 
llarriniiton  v.  BUde,  £i  Barb.  U)l:  8«*n  v.  Byer,  1 
PalBeTlea. 

AultFc  r>/  irhaf.  The  rule  Is  that  noltee  artslnc 
from  B  bill  flled  la  notice  of  what  that  bill  oontains 
Slid  nothing  mure,  and  siiould  not  be  eitondod  be- 

food  the  property  nhich  is  the  subject  nf  the  suit. 
t  land  Is  sDeelcd  by  Millatcial  proceedlnga  tn  a 
cBure  where  Ihe  bill  liedf  does  not  aOTect  It,  aetoal 
niiliceofsuuhpmeeedingB  must  be  proven, tocbBTBo 
H  purchaser.  Gnnnh  v.  Griffith.  Ilnttm.  EGB:  Eee 
Oirr  v.O<ll)ighan.3Lltt.8S5;  Frakee  v.  Brown.  S 
Btackf.  SB;  Edmonds  v.  Crenshaw,  I  McUord,  Ch. 
ai.  A  purchoEcr of  reslailete  whiles  snlils  pend- 
ing concerning  11  Is  bound  by  the  reeuliot  Ibe  suit, 
wh^n,  at  the  time  of  the  puroliBfe,  the  nature  of 
(liec^nlm  u|>on  the  properly  was  disckeeil  by  the 

BIradings.  WHbod  v.  Hefflfn,  Bl  Ind.41;  Rem  v. 
lailcrlgg,!!  Ind.  143;  Hrlii  v.  Johnson. dSInd.  Efll; 
I.elich  V.  Wrll^4BN.Y.  BBS.  A*  to  teal  eftaie,i«rt- 
Dci-elilp  prupcrtv.  or  personal  property,  see  Hurrav 
V.  Lyltum.  t  Julius.  Ch.  til. 
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a  enreiiant  oo  part  of  the  grantees  to  iDdemnify 
Ibe  grantor  against  the  mortgage  debt.  Davd 
4pp.  89  Pa.  272;  Taylor  ▼.  Mayer^  08  Pa.  42. 

If  tbe  araociation  failed  to  pay,  and  the  mort- 
gagors discbaijred,  the  debt,  any  one  of  them 
mi^t  receive  Uie  money  on  the  indemnity  and 
release  tlie  covenant 

Albert  G.  Green,  beine  the  counsel  for  Rick, 
bad  actual  knowledge  of  the  revocation  of  tbe 
deed,  of  the  notice  to  Hick,  of  the  proceeding 
in  equity,  and  of  the  decree;  he  knew  that  toe 
money  was  of  right  payable  to  Iflrs.  Peiffer;  he 
was  present  In  person  when  tlie  money  was  paid 
by  the  building  association  and  was  {Murty  to  the 
minippliciition  of  it;  it  was  his  plain  legal  duty 
for  his  own  interest,  as  well  as  for  the  protection 
of  the  others  Joint  I  v  bound  with  him  in  tbe 
bond,  lo  disclofte  the  facts  which  were  pe- 
culiarly within  his  knowledge  at  the  time  of  the 
payment.  If  he  failed  in  the  discharge  of  his 
duty  Id  this  respect,  and  either  inadvertently  or 
desismedly  permitted  the  money  to  be  misap- 
pliea,  his  co^blijrors  must  charge  the  conse- 

guences  of  this  default  to  the  party  who  made 
^  The  reasonable  rule  of  the  law  is  that  one 
person  is  not  to  be  prejudiced  by  the  unauthor- 
ized acts  and  declarations  of  another;  but  there 
are  exceptions  to  the  rule,  wliere  there  is  a  Joint 
Interest  or  liability  between  several,  voluntarily 
assumed.  In  such  cases  each  will  he  presumed 
to  ik;t  and  speak  for  the  whole.  OUirk  v.  Mot' 
rimn,  85  Pa.  458. 

There  is  evidence,  also,  notwithstanding  the 
denial  of  the  fact,  ^rom  which  the  Jury  might 
well  have  found  that  the  building  association 
knew  that  the  bond  was  held  in  trust  for  Mag- 
dalena  Peiffer.  That  fact  was  plainly  noted  on 
the  back  of  the  bond,  which  was  then  and  there 
present,  and  actually  passed  into  the  hands  of 
the  a»K>claUon  at  the  nme;  but  there  is  no  evi- 
dence that  they  had  any  knowledge  of  the 
revocation  of  the  trust. 

The  doctrine  of  lis  pendent  we  think  Is  not 
spplicable  in  this  case.  The  building  associa- 
tiim  did  not  buv  the  bond  and  mortgase;  it 
bought  the  la  no,  and  the  title  to  the  land  was 
not  In  litigation.  The  bill  in  equity  contro- 
verted tbe  title  to  the  bond  and  mortgage,  and 
fa]  buying  the  land  the  rightful  ownership  of  the 
mortgage  upon  it  was  not  involved.  Its  exist- 
ence v^as  admitted  and  the  conveyance  was 
under  and  subject  to  it. 

Tbe  whole  doctrine  of  lie  pendens,  in  this 
country,  is  said  to  be  founded  upon  the  opinion 
of  ChaneeUur  Kent  in  Murray  v.  Ballcu,  1 
Johns.  Ch.  6M:  "  The  established  rule,"  savs 
the  Chancellor,  "is  that  a  lis  pendens,  duly 
prosecuted  and  not  collusive,  is  notice  to  a  pur- 
chaser so  as  to  affect  and  bind  his  interest  by  the 
decree;  and  the  Us  pendens  begins  from  the  scrv- 
iee  of  tbe  8iibpa*na  after  the  l>il]  is  filed." 

Where  a  purchase  is  made  of  property  actu- 
ally in  litigation  pendente  lile  upon  a  valuable 
ennstideration,  and  witliout  express  or  implied 
not  ire,  in  priint  of  fact,  the  purchaser  is  affected 
In  tbe  same  manner  as  if  he  had  such  notice; 
and  be  will  acoonlinely  be  bound  by  tbe  Judg- 
ment or  decree  In  the  salt  Btoiy,  £q.  Jur. 
$405. 

Tbe  principle  applies  generally  In  suits 
broutrht  In  law  or  equity  for  the  purpose  of  de- 
termining tbe  title  to  real  property  (Hersey  v. 
lurUU,  27  PiL  418);  but  it  is  not  confined  to 
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actions  involving  title  to  realty.  It  Is  applica- 
ble in  certain  cases  involving  the  title  to  choses 
in  action,  excepting  commercial  paper  not  due. 

In  Diamond  v.  Sawrenee  County,  87  Pa.  853, 
it  was  held  that  the  pendency  of  a  suit  between 
a  county  and  a  railroad  company,  in  regard  to 
bonds  issued  by  the  county,  m  payments  of  its 
subscription  to  the  stock  of  the  company,  is 
notice  to  all  the  world  of  the  facts  alleged  in  the 
pleadings  therein. 

Also  m  Murray  y,  LyUnim,  2  Johns.  Ch.  441, 
the  principle  was  held  to  apply  to  choses  in  ao 
tion.  as  well  as  to  real  estate,  and  to  entitle  a 
cestui  que  trust,  whobc  land  had  been  fraud- 
ulently diRposed  of  by  the  trustee,  during  the 
pendency  of  a  suit  broueht  against  him,  not 
merely  to  the  land  itself,  out  to  the  mortgages 
or  other  securities  taken  for  the  purchase  money 
against  purchasers  or  assignees  claiming  title 
thereto,  as  well  as  the  assignments  made  whilst 
the  suit  was  pending. 

If,  therefore.  Rick  had  sold  this  bond  and 
mortgage  to  the  building  association,  pending 
the  proceedings  on  the  bill  in  equitv,  the  prin- 
ciple of  lis  pendens  would  apply  without  doubt; 
but  we  are  not  aware  that  tne  doctrine  has  ever 
been  carried  to  cases  where  the  party  to  be  af- 
fected by  it  was  not  strictly  a  purchaser,  pen-^ 
dents  lite,  of  the  property  in  litigation.  See 
Wade,  Notice.  8<K). 

In  this  case  it  was  the  land  that  was  sr.ld,  not 
the  mortgage;  and  it  was  the  title  to  the  latter 
onlv  that  was  involved  in  the  suit. 

There  is  another  reason  why  lis  pendens  has 
no  application  here:  tliose  persons  only  are 
charged  with  notice  or  affected  by  lis  pendens 
who  purcbase  from  parties  to  the  suit.  Stuy- 
tefiant  v.  Hone,  1  Sandf.  Ch.  419;  Parks  v. 
Jackson,  11  Wend.  442;  Wade,  Notice.  869,  and 
other  ca<:es  there  cited. 

The  land  was  conveyed  to  the  boildinfir  asso- 
ciation, not  by  Rick,  but  by  tbe  Reelys  and 
Green,  who  were  not  parties  to  the  suit. 

The  building  association  purchnsed  the  land 
subject  to  the  mortgage,  pavment  of  which 
they  assumed;  they  bad  a  right  to  suppose,  in 
the  absence  of  any  notice  to  the  contrary,  tbat 
the  ownership  of  the  mortgage  was  as  it  ap- 
peared upon  the  record.  They  paid  the  money 
\n  gnod  faith  upon  this  assumption.  They 
were  innocent  of  the  injury  to  Mrs.  Peiffer,  and 
are  entitled  to  protection.  When  one  of  two 
innocent  persons  must  suffer  loss  by  tbe  default 
of  a  thira  person,  if  their  rights  are  otherwise 
equal,  that  one  should  bear  it  who  put  it  into 
the  power  of  the  defaulter  to  inflict  the  loss. 
As  between  Magdalena  Peiffer  and  the  building 
association,  who  would  both  appear  to  be  inno- 
cent parties,  the  loss,  if  one  roust  be  borne, 
sboiiIJ  therefore  fall  on  Mrs  Peiffer  who  orig- 
inally placed  Rick  in  a  position  to  infiict  it. 
The  pendency  of  the  proceedings  on  the  bill 
gave  no  notice,  imposed  no  duty,  and  r&^^tricled 
no  right,  which  would  subject  the  buildine  as- 
sociation to  the  decree.  In  this  condition  of  the 
case,  the  payment  of  the  money  dischaiired  the 
mortgage,  and  the  security  it  afforded  was  lost. 

But  upon  what  grounds  shiiU  the  plaintiff 
deny  her  right  to  Judgment  against  the  defend* 
ants  in  personanJ  As  to  the  defendants  in  this 
case,  who  knew,  or  must  be  assumed  to  have 
known,  of  the  revocation  of  this  trust,  there 
was  no  payment  of  this  debt^    Payment  to 
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Rick  was  as  to  them  no  payment  at  all.  Al- 
though the  mortgage  may  he  discharged,  the 
debt  still  remains,  and  the  debtors  b^  whose 
default  the  mooey  miscarried  are  still  liable  for 
pay meot  thereof.  This  suit  is  on  the  bond,  and 
we  see  no  good  reason  why  the  judgment 
a^inst  the  defendants  should  not  be  sustained. 
Where  the  lien  of  a  mortgage  is  released  or  dis- 
charged, the  debt  which  it  was  made  to  secure 
stanch  upon  its  own  footing  for  the  balance  un- 
paid as  if  no  mortgage  had  ever  existed.  But 
whether  the  mortgage  was  discharged  in  this 
case  was  sought  to  be  ascertained  on  the  trial 
on  the  bond.  The  building  association  volun- 
tarily came  into  court  and  asked  leave  to  defend 
pro  xnteresae  suo.  An  issue  was  framed  as 
between  the  plaintiff  and  the  building  associa- 
tion involving  the  question  of  the  good  faith 
payment  of  the  mortga^.  Defendants  pleaded 
payment,  and  the  entire  matters  at  issue  were 
submitted  to  the  jurjr  in  the  same  trial. 

The  verdict  for  plaintiff,  although  general  in 
form,  is  equivalent  to  a  verdict  against  the  de- 
fendants for  the  amount  of  the  bond  and  against 
the  building  association,  on  the  issue  raised  by 
the  special  pleas  filed  in  their  own  behalf.  We 
find  no  evidence  which  will  justify  the  judg- 
ment against  the  building  association  on  this 
issue.  There  is  not  the  slightest  evidence  of 
notice  on  part  of  the  association,  nor  is  there  any 
rule  of  law  or  of  equity  which,  under  the  facts 
in  this  case,  would  restrict  their  rights  to  have 
tliis  lien  discharged. 

Thejudgment  entered  against  the  Building  As- 
§oeiation  is  therefore  reversed;  but  thejudgment 
against  Albert  O.  Green,  Joshua  Keely  and 
Fannie  Keely,  the  defendants,  is  affirmed. 


A.  J.  HAWS,  Piff.  in  Brr., 

ST.  PAUL  FIRE  &  MARINE  INSUR- 
ANCE CO. 

An  Insonuioe  poUej  iosorioff  hones,  with 
other  penonal  propertj,  as  **all  contained  in 
above  desoribed  bam,**  against  fire  and  llffht- 
nlog,  and  in  whloh  there  Is  a  general  printed  clause 
providing  that  the  policy  does  not  cover  or  insure 
personal  property  of  any  kind  while  removed 
from  the  particular  building  therein  described,— 
does  not  cover  a  horse  Idiled  by  lightning  while 
In  a  field  at  pasture. 

(Paxson^  Oreen  and  WiUiams,  J  J.,  dtuenm 

(October  20,1868.) 

ERROR  to  the  Common  Pleas  of  Mercer 
County,  to  review  a  Judgment  in  favor  of 
the  defendant,  nan  obstante  veredieto^sfter  a  ver- 
dict for  plaintiff  in  an  action  on  an  insurance 
policy.    Affirmed, 

The  question  upon  which  judgment  was 
rendered,  is  set  forth  in  the  following  opinion 
of  the  court  below: 

"The  question  reserved  is  whether  plaintiff 
is  entitled  to  recover  in  view  of  the  following 
part  of  the  insurance  policy:  'This  policy  does 
not  cover  or  insure  personal  property  of  any 
kind  while  removed  from  the  particular  buila- 
ing  herein  described,  or  kept  or  used  in  any 
other  place  or  location,  unless  otherwise  speci- 
fied in  this  policy.'  The  property  insured  was 
a  horse,  the  building  in  the  policy  described 
and  in  which  the  horse  was  contained,  as  stated 
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in  the  policy,  was  a  barn  on  plaintiff's  farm  in 
Hempneld  Township,  Mercer  County,  Pt.;  the 
horse,  having  been  removed  from  the  bain,  was 
in  a  field  when  killed.  It  was  not  within  the 
insurance  of  the  policy  at  that  time.  This  case 
Is  not  covered  bv  the  decision  in  Haws  v.  PhU' 
adelphia  Fire  Association,  5  Cent  Rep.  118^ 
114  Pa.  481. 

"The  questions  there  considered,  as  stated  in 
the  opinion,  were:  (1)  What  was  meant  by  the 
expression  in  the  lightning  clause  attached  to 
the  policy,  'subject  to  the  terms  and  conditions 
referred  to?" — and  (2)  Was  the  clause  'contained 
in  his  two  story  frame  bam,'  etc.,  intended  as 
a  contract  that  the  policy  should  cease  to  cover 
the  property  insured  the  moment  it  left  the 
bam?  But  neither  question  can  arise  under 
the  policy  sued  on  in  this  action,  for  both  are 
answered  by  the  explicit  clause  above  quoted. 

"Judgment  is  therefore  directed  for  defend- 
ant, nan  obstante  veredicto,** 

Messrs,  E.  P.  Oillesi>ie  and  Samuel 
Griffith  A  Son  for  plaintiff  in  error. 

Messrs.  S.  F.  Thompson  and  Samael 

Redmond  for  defendant  in  error. 

« 

Clark,  J, ,  delivered  the  opinion  of  the  court: 

This  action  was  brought  upon  a  policy  of 
insurance  of  the  St.  Paul  Fire  ft  Marine  In- 
surance Company  to  recover  for  the  loss  of  a 
sucking  colt,  killed  by  lightning. 

The  plaintiff,  A.  J,  Haws,  is  the  owner  of  a 
stock  farm  in  Mercer  County,  upon  which  was 
erected  a  frame  bam.  The  policy  of  insurance 
is  dated  March  19,  1883;  and  the  company,  bjr 
its  terms,  agreed  to  insure  the  plaintiff  a^^nai 
loss  or  damaffe  by  fire,  to  an  amount  not  ex- 
ceeding |2,5%,  on  the  bam  and  its  contenta. 
The  property  insured  is  classlflpd  and  recited 
in  the  policy;  the  last  item  being  $1,000  on 
horses,  not  to  exceed  $200  on  any  one  horse; 
and,  as  part  of  the  general  description  of  the 
personal  property,  it  la  added  in  writing,  ''all 
containea  in  above  described  bam."  There  ia 
a  clause  in  the  printed  parts  of  the  policy  to 
the  effect  that  the  comply  shall  not  oe  liable 
for  loss  by  lightning  or  explosions  of  any 
kind,  unless  fire  ensues,  and  then  for  the  loss 
of  damage  by  fire  only.  But  there  is  a  clause 
written  in  the  policy  to  a  different  effect,  as 
follows:  ''This  will  also  cover  loss  or  damage 
by  lightning,  whether  fire  ensues  or  not"  in 
such  a  case  the  written  clause  will,  of  course, 
be  taken  to  express  the  real  intention  of  the 
parties.  The  setUed  rule,  as  we  said  in  Qran- 
din  V.  Rochester  German  Insurance  Company, 
107  Pa.  86,  is  that  where  the  written  and 
printed  portion  of  a  paper  are  repugnant  to 
each  other  the  printedf  form  must  yield  to  the 
deliberate  written  expressions— citing  Harper 
V.  New  York  City  Insurance  Company,  82  19*. 
Y.  448. 

There  was  about  $2,600  of  concorrent  insur- 
ance, and  in  addition  $10,000  on  horses  alone. 
On  the  night  of  the  8th  of  June,  1885,  plaintiff's 
brood  mares  and  this  sucking  oolt  were  killed 
by  liffhtning  while  in  the  field  at  pasture. 
In*oof8  were  made  claiming  tlOO  for  the  loss  of 
the  colt;  $100  having  been  paid  by  the  company 
carrving  the  concurrent  insurance. 

The  policy  contains  a  general  printed  clause 
in  the  following  words:  "This  policy  docs  not 
cover  or  insure  personal  property  ox  any  kind 
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wMle  remored  from  the  particular  bnilding 
bereiii  described,  or  kept  or  used  in  any  other 
pitoe  or  location,  unless  otherwise  specified  in 
the  policy." 

The  company  contends  that,  as  the  colt  was 
not  in  the  bam  at  the  time  of  the  casualty,  it 
was  not  embraced  within  the  terms  and  condi- 
tions of  the  policy,  and  that,  therefore,  there 
can  be  no  recovery.  The  plaintiff  maintains, 
however,  that  the  clause  last  quoted  was  incon- 
sistent  v^th  the  manifest  purpose  of  the  policy 
in  respect  of  the  insurance  of  horses;  that  to 
give  it  full  effect  is  to  deny  the  owner  the  ordi- 
naiy  oae  of  the  property,  as  well  as  the  privi- 
lege of  pasturage,  which  in  the  summer  months 
at  least.  Is  well  known  to  constitute  the  chief 
food  supply;  that  Uie  clause  in  question  is  in 
the  printed  form,  and  is  repugnant  to  the  gen- 
end  purpoee  of  the  parties,  as  manifested  in  the 
written  portion  of  the  policy.  We  cannot 
adopt  the  plaintiff's  view  of  his  case.  The 
manifest  and  obvious  purpose  of  tiie  parties, 
we  think,  was  to  place  the  insurance  on  the 
bam  and  its  contents,  as  specified  in  the  policy. 

In  Hdte$  v.  Philadelphia  Fire  Aaaodation,  5 
Cent  Rep.  718,  114  Pa.  481,  which  is  much  re- 
tted upon  by  the  plaintiff  in  error,  there  was  no 
SQcb  clause  in  the  policy  as  quoted  above,  and 
the  insurance  was  upon  horses  alone.  The 
horses,  it  is  true,  were  described  as  "contained 
in  his  new  two-story  frame  bam,"  etc.,  but 
this  was  held  to  be  mere  matter  of  description, 
and  that  such  a  description  did  not  constitute 
a  condition  which  would  relieve  the  company 
from  obligation  the  moment  the  horse  left  the 
bam. 

This  case  Is  also  readily  distinguished  from 
Amertean  Central  Insurance  (Jompany  v.  Haws, 
9  Cent.  Bep.  418,  where  the  insurance  was  also 
on«horses  only,  and  it  was  provided  as  follows: 
"This  policy  shall  be  void  and  of  no  effect  if 
the  ^nt>perty  insured  be  moved  to  any  other 
bnilding  or  location  from  that  described 
herein. 

In  both  of  these  cases  the  opinion  of  the  court 
proceeds  upon  the  ground  that,  as  the  insurance 
was  upon  horses  alone,  and  the  contract  was 
insertra  into  a  printed  form  designed  for  the 
insurance  of  a  different  dass  of  property,  it 
could  not  have  been  in  contemplation  of  the 
parties  that  the  animals  were  insured  only 
when  the  animals  were  inside  the  bam.  In 
this  case,  however,  the  restrictive  clause  is  not 
a  mere  matter  of  description.  It  is  a  plain, 
direct  provision,  applicable  alike  to  all  the  per- 
sonal propertv  embraced  in  the  policy,  and 
consistent  witn  the  obvious  general  purpose  of 
the  parties  to  insure  the  bam  and  its  contents. 
It  may  be  that  such  a  provision  interferes  with 
the  orainaiy  use  of  the  property;  but  the  same 
may  be  said  of  the  "buegies,  sleighs,  wagons, 
harness,  whips,  robes,  blankets,  bells,  farmers' 
fools  and  utensils  of  every  description,"  which 
do  not  appear  to  have  been  kept  in  store,  but 
for  the  ordinary  and  common  use  of  the  owner. 


For  anything  that  appears,  the  insurer,  on  the 
one  hand,  may  have  relied  upon  the  location  or 
stmcture,  or  upon  the  ap()liances  attached  to 
the  building,  as  a  protection  from  lightning, 
and  estimated  his  risk  accordingly;  or  the 
owner,  on  the  other  hand,  knowing  the  fact 
that  bams  are,  for  some  reason  not  well  un- 
derstood, more  liable  to  injury  from  lightning 
than  other  buildings,  and  that  the  risk  from 
this  cause  attaches  as  well  to  the  contents  as  to 
the  building  itself,  contemplated  an  indemnity 
only  as  against  this  extraordinary  risk.  How- 
ever this  may  be,  in  view  of  the  explicit  and 
plain  language  of  the  policy,  we  are  constrained 
to  hold  that  the  restriction  applies  to  the  horses 
as  well  as  to  the  other  property  embraced  in 
the  policy. 
Judgment  affirmed. 


Pazson*  «71,  dissenting: 

I  regret  that  a  broader  view  has  not  been 
taken  of  this  case.  We  have  decided  in  a  num- 
ber of  instances  that  where  a  policy  of  insur- 
ance contains  a  printed  clause  which  is  not 
applicable  to  the  particular  class  of  insurance 
covered  by  the  policy,  such  clause  is  not 
binding  upon  the  assured  in  case  of  loss.  The 
reason  for  this  raling  is  that  it  could  not  have 
been  in  the  contemplation  of  the  parties  at  the 
time  the  contract  of  insurance  was  made. 
HatM  V.  Philadelphia  Fire  Aeao,  6  Cent  Rep. 
718,  114  Pa.  481. 

We  accordingly  hold  in  that  case  that  an  in- 
surance of  a  horse  as  "contained  in  an  assured 
bam,"  covered  the  horse  when  in  the  assured's 
pasture-field.  The  reason  of  this  is  plain.  The 
only  season  of  the  year  when  horses  are  exposed 
to  lightning  is  in  the  summer,  when  it  is  well 
known  that  farmers'  horses  are  in  the  field  for 
a  considerable  portion  of  the  time;  hence,  it  is 
not  reasonable  to  suppose  that  the  parties  to  the 
contract  intended  that  a  printed  form  in  a  fire 
policv,  intended  to  apply  to  a  different  matter, 
should  be  applied  to  defeat  the  insurance. 

In  the  case  in  hand  the  insurance  was  of  per- 
sonal property  contained  in  a  barn,  with  light- 
ning clause  added.  The  policy  was  inlthe 
usual  form,  with  a  clause  that  the  policy  should 
not  cover  any  of  the  property  while  removed 
from  the  barn.  This  was  all  well  enough  for 
the  inanimate  property  in  the  bam.  But  the 
lightning  clause  was  intended  for  the  horses. 
^  one  insures  hay,  grain  and  farming  imple- 
ments from  lightning.  I  concede  that  the 
clause  against  removal  technically  covers  the 
horses;  but  I  still  think  that,  as  to  the  horses 
insured  against  lightning,  it  was  never  intended 
to  apply,  and  was  not  and  could  not  have  been 
in  the  contemplation  of  the  parties  at  the  time 
of  the  making  of  the  contract,  assuming  them 
to  have  been  reasonable  beings  capable  of  mak- 
ing a  contract. 

1  would  reverse  this  case. 

C(reen  and  Williams,  JJ,,  request  me  to 
say  that  they  concur  in  the  foregoing. 
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AntlLODj  SCHNEIDER 

V, 

City  of  DETROIT,  Appt. 
(....Uioh ) 

1.  Mtmlcipal  corporations  in  Michigan,  in 
which  State  they  are  held  not  to  be  liable  for  dam- 
MgoB  occasioned  by  grading  or  other  nrise  improv- 
ing streets,  have  no  power  to  erect  a  bridge  In  a 
street  over  a  railroad,  under  their  general  author- 
ity to  grade,  make,  repair,  and  Improve  streets, 
and  are  Uable  for  damages  to  property  fronting 
on  the  street,  occasioned  by  such  a  bridge,  and 
damatff«  which  would  be  caused  by  such  a  bridge 
must  be  provided  for  under  the  power  of  eminent 
domain. 

t.  Power  to  erect  »  street  bridge  for  the 

purpose  of  crusshi*^  a  railroad  is  not  conferred 
upon  the  City  of  Detroit  by  I  38  of  Its  Charter 
(Local  Acts  1B83.  Act  No.  898),  which  empowers  It 
to  construct,  grade.  Improve  and  extend  streets, 
or  by  1 88,  which  empowers  it  to  construct  bridges 
with  a  view  to  proper  drainage,  or  by  any  other 
statutoiy  provision:  and  the  city  is  therefore  lia- 
ble for  damages  to  abutting  private  property, 
occasioned  by  such  bridge  and  its  approaches. 

&  The  admission  of  testimony  retative  to  the 
injury  of  property  by  the  flow  of  water  is  not  in- 
jurious where  the  charge  of  tbe  court  confines 
the  jury  to  the  sole  question  of  damage  caused  by 
tho  obstruction  of  the  street  in  front  of  the  prop- 
ertjr* 

(November  1, 1888.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County,  to  review  a  Judgment  io  favor  of 
the  plaintiff  in  an  action  a^inst  the  City  of 
Detroit  for  damages  to  abutting  property  occa- 
sioned by  tbe  erection  of  a  bridge  in  a  street 
Ajfirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  W.  McGrath  for  defendant,  ap- 
pellant 

Meura,  Corliss*  Andms  A  Leete  for 
plaintiff,  appellee. 

CHuuBplin*  J,,  delivered  the  opinion  of  Uie 
court: 

The  plaintiff  is  the  owner  ot  two  lots  in  tbe 
City  of  Detroit,  each  thirty  feet  in  width,  ex- 
tending from  Lafferty  Street  easterly  one  hun- 
dred and  twenty  feet,  to  Thirteenth  Street, 
upon  which  two  cottages  were  erected  fronting 
on  Lafferty  Street,  prior  to  tbe  opening  or 
Thirteenth  Street,  in  1881.  In  lH84the  proper 
proceedings  were  had,  and  Thirteenth  Street 
was  opened  In  tbe  rear  of  phiintiff's  lots,  about 
sixteen  feet  in  width  being  taken  from  these 
lots  tlierefor,  by  condemnation  proceedings, 
for  wbicli  be  was  fully  paid  the   damages 


awarded.  This  gave  to  plaintiff  two  frontages 
—one  on  Lafferty  and  the  other  on  Thirteenth 
Street 

At  the  time  Thirteenth  Street  was  opened  it 
was  projected  across  the  right  of  way  and 
tracks  of  (be  Michigan  Centriu  Railroad  Com- 
pany for  which  it  was  awarded  damages.  The 
roadbed  and  tracks  of  tbe  railroad  company  is 
fnim  five  to  eight  feet  lower  than  the  natural 
level  of  the  land  in  Tbirteenth  Street  at  tbe 
point  of  crossing,  and  there  are  twelve  distinct 
and  separate  railntad  tracks,  crossing  tbe  line 
of  Thirteenth  Street,  in  use  and  operation. 
Tbe  distance  of  plaintiff's  premises  from  the 
railroEid  is  atK>ut  one  hundred  feet 

No  croasiog  having  been  made  prior  to  i8S5, 
in  that  year  by  mutual  agreement  as  to  expense 
of  construction  tbe  Common  Council  of  tbe 
City  of  Detroit,  bv  proper  and  appropriate  pro- 
ceedings, declared  and  determined  that  a  brid^ 
over  tbe  tracks  of  said  Michigan  Central  iiaii- 
road  Company,  on  Tbirteenth  Street,  was  and 
is  H  public  necessity;  and  thereupon  such  pro- 
ceedings were  bad  Uiat  a  bridge  was  constructed 
over  and  across  the  railroad  track  at  the  joint 
expense  of  the  railroad  company  and  tbe  city: 
and  all  of  tbe  proceedings  in  tbe  opening  of 
said  Thirteenth  Street,  and  in  the  erection  and 
construction  of  the  bridge,  and  of  tbe  ap- 
proaches thereto,  were  in  accordance  with  tbe 
resolutions  and  proceedings  of  the  common 
council,  and  regular,  but  without  the  consent 
of  tbe  plaintiff.  The  southerly  approach  to 
the  brioge  commences  south  of  and  extends 
past  the  plaintiff's  premises  upon  an  ascendinff 
grade,  occupying  thirty-two  feet  in  width  c3 
tbe  street,  which  is  sixty  feet  in  width.  It  ia 
carried  up  with  stone  abutments,  filled  l)etweea« 
and  tbe  westerly  abutment  is  thirteen  feet  from 
tbe  east  line  of  plaintilTs  premises,  and  is  from 
six  to  eight  feet  in  height  in  front  of  bis  lota, 
with  an  iron  fence  about  three  feet  in  height 
surmounting  the  abutment. 

Plaintiff  showed  that  the  Thirteenth  Street 
frontage  of  his  lots  was  the  most  desirable,  and 
that  by  reason  of  tbe  obstruction  caused  by  tbe 
bridge  the  use  of  such  frontare  was  impracti- 
cable, and  against  defendant's  obiection  be  was 
permitted  to  show  tliat  his  premises  were  dam- 
aged by  the  flow  ^of  surface  water  upon  tbem. 
Td\b  testimony  as  to  damage  caused  by  surface 
water  was  inadmiasible,  under  the  declaration, 
which  counted  solely  upon  the  deprivation  of 
the  use  of  tbe  highway  caused  by  tlie  obstruo- 
tion. 

The  defendant  offered  to  prove  that  prior  to 
tbe  construction  of  tbe  bnd^  no  grade  bad 
been  established  in  Ibis  portion  of  'Thirteenth 
Street,  but  on  plaintiff's  objection  such  testi- 
mony was  excluded  as  being  irrelevant  and  im« 


VirrE.—Munteiitalcnrporaiions;  powengeneraUy. 
Miiniciiml  c(ir|M>ratli»ii8  (Win  only  exercise  such  pow- 
ersi^s  arc  exprcflsh'  irninted  In  their  charter,  or  suoh 
as  niav  Ik*  ncocssafry  liiid  proper  to  carry  theezpre  8 
powe»  into  elTect.  hicluulnff  such  as  ore  Indispen- 
sably ncccsKiry  t«)  tlie  declared  objects  and  ffovero- 
montji  puriNiei'B  for  which  such  corporations  are 
creutei] :  ami  uuy  reasonable  doubt  as  to  the  exist- 
ence of  a  power  claimed  to  be  conferred  by  the 
charter  will  be  resolved  agiilnst  the  corporation. 
Birmingham  &  P.  M.  8t  B.  Co.  v.  Birmingham  St 
B.  Ck>.  7)1  Ala.  M6;  Bluftton  v.  Studabaker,  3  West. 

SL.R.A 


Bep.  8S0,  106  Ind.  U9;  Knox  City  v.  Thompson,  t 
West.  Rep.  ieo«  19  Mo.  App.  6aS;  Worley  v.  Columbia. 
4  We«t.  ifep.  840.  88  Mo.  106:  Knox  City  v.  WhlteTS 
West.  Rep.  167, 19  Mo.  App.S28;  Bloomflcld  v.  Char- 
ter Oak  Nat  Bank.  121  (J.  8.  lil  (80  L.  i-d.  flBB) ;  Port- 
land  v.  »chmldt  18  Or.  17.  Their  acts  within  their 
charter  powers  may  bind  the  people ;  but  where 
they  transcend  these  powers  their  acts  are  nuimti»ry. 
Mather  v.  Ottawa,  2  West.  Rep.  40, 114  lU.  669.  The 
frrant  of  power  to  miiniolpal  oqrporatlonB  must  be 
strictly  o<instrued.  National  Water  Works  Co  ▼« 
Kansas  City,  2  West  Bep.  SSBS,  20  Mo.  App.  287. 
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mateiiaL    The  drmU  JuAge,  after  redtiDg 
the  facts,  charged  the  Jury  as  follows: 

"Now,  gentlemen  ox  the  lury,  as  far  as  the 
streets  are  ooncerned,  and  the  grading  of  the 
streets,  there  is  no  question  but  that  the  City 
of  Detroit  has  the  right  to  establish  grades,  and 
to  change  mdes.  The  city  has  the  right  to 
make  use  oithe  streets  for  the  common  and  or- 
dinary purposes  for  which  streets  are  U9ed;  but 
the  city  baa  no  right  to  practically  destroy  the 
street  in  front  of  a  man's  house;  and  the  ques- 
tion here  is  as  to  whether  this  street  in  front  of 
the  plaintiff's  lot  is  not  practically  destroyed. 
Now,  I  fiiiall  hold,  as  a  matter  of  law,  that  this 
space  of  about  thirteen  feet  between  the  plaint- 
iff*s  lot  and  this  abutment  or  approach  to  the 
brid^  this  wall  being  built  np  there  eight  or 
ten  feet  high — ^that  practically  destroys  the 
street  as  far  as  the  plamtiiTs  lots  are  concerned. 
It  only  kaves  him  a  space  of  about  thirteen 
feel.  Kfiw  the  City  of  Detroit  has  constructed 
this;  and,  having  done  this,  I  shall  charge  you, 
gentlemen  of  the  jury,  in  this  case,  that  the 
only  question  for  you  to  determine  is  as  to 
whether  Uie  plaintiff's  property  has  depreciated 
In  pricse,  and  as  to  whether  the  putting  of  tbis 
street  In  the  condition  in  which  it  is  admitted 
now  to  be — as  to  whether  that  has  depreciated 
the  Talue  of  the  plaintiff's  property.  If  it  did 
depreciate  It— if  the  pracucal  destruction  of 
tbis  street,  as  far  as  this  property  is  concerned; 
if  this  condition  of  affaurs  has  depreciated  the 
plaintiiTa  property — why,  then,  gentlemen  of 
the  joiy,  he  la  entitled  to  recover  for  such  de- 
predation. So  if  y*Hi  find  that  the  construction 
of  this  bridge  has  depreciated  the  value  of  the 
plainlifTs  property,  then  the  next  question  for 
you  to  determine  will  be  the  amount  of  dam- 
ages. Upon  this  question  I  have  very  little  to 
say,  and  very  little  is  necessary  to  be  said.  He 
is  entitled  to  recover  the  difference  between 
what  his  property  was  worth  prior  to  the  con- 
struction of  that  oridge  there,  and  what  it  was 
w(»th  niVsr  the  bri<&e  was  constructed  and 
Thirteenth  Street  left  in  the  condition  in  which 
it  has  been  since  the  construction  of  the  bridge. 
So  that,  gentlemen  of  the  Jury,  if  you  find 
that  the  property  was  depreciated  by  the  con- 
struction of  this  bridge,  you  want  to  ascertain 
what  the  difference  in  the  value  of  the  propertv 
bef<»e  and  after  was,  and  the  plaintifl  is  enti- 
tled to  recover  what  the  difference  is.  I  am 
requested  by  the  counsel  for  the  defendant  to 
dwree  you  that,  under  the  declaration  and 
pleading  in  this  cose,  the  plaintiff  is  not  enti- 
tled to  recover.  I  shall  refuse  to  give  you  that 
request,  and  I  shall  leave  the  question  to  vou 
as  to  whether  this  property  was  depreciated;  if 
it  was,  it  is  for  you  to  say  now  much  it  was  de- 
ptedated  in  value." 

The  Jury  returned  a  verdict  for  the  plaintiff. 

If  the  Common  Council  of  the  City  of  Detroit 
had  authority  to  const  met  I  lie  bridge  over  the 
rallnjiid  truck,  all  I  heir  proceedings  having 
been  regruliir,  ami  the  bridge  and  approaches 
having  been  erected  acconling  to  the  plans 
aUopied,  the  citv  is  not  liable  in  tbis  action. 
This  was  8etilGtra.s  the  law  in  tl.is  State  in  Piim- 
Hue  r.  Carter,  )i2  Micii.  MA,  in  an  exhaustive 
opinion  by  Mr,  Jvttice  Cooley,  and  concurred  in 
bx  tlie  whole  court,  it  has  been  thirteen  years 
suice  that  opinion  was  delivered,  and  the  Uw 
dMmld  not  be  overturned  without  the  dearest 


conviction  that  the  opinion  then  delivered  was 
wrong,  and  that  Justice  requires  that  it  should 
be  reversed.  No  new  arguments  have  been  ad« 
vanced  In  behalf  of  the  liability  of  the  muoid- 
pality  in  such  cases;  dni  while  we  are  aware 
that,  in  particular  instances,  the  rule  then 
adopted  may  operate  harshly,  yet  in  a  majority 
of  cases  it  dfoes  not  do  so;  and  in  manv  cities 
and  villa^  public  improvements  could  not  be 
made  without  bankrupting  the  treasury,  or 
imposing  grievous  taxation  upon  the  property 
of  citizens  at  large. 

The  declaration  in  this  case  does  not  ques- 
tion the  autborltv  of  the  common  council,  but 
virtually  conceaes  the  fact.  It  says:  "Tbat 
heretofore,  and  for  a  long  space  of  time,  to  wit: 
for  the  space  of  twenty  vears  laHt  past,  and  at 
tbe  time  of  the  injuries  nerein  complained  of, 
the  said  defendant  was  and  still  is  a  municipal 
body  corporate  and  politic,  and  a  city  under 
the  laws  of  the  State  of  Miclii^n,  and  as  such 
has  supervision  and  control  of  the  streets  and 
highways  within  tbe  limits  of  the  dty." 

The  Charter  of  the  Citv  of  Detroit  provides 
that  the  common  council  shall  have  power  to 
establish,  open,  widen,  extend  streets  and 
avenues  within  the  dty,  and  to  grade,  pave,  re- 
pair and  otherwise  Improve  ^d  streets  and 
highways.  Local  Acts  lb83,  Act  No.  326, 
%  83,  chap.  7. 

Having  determined  to  open  and  exterd 
Thirteenth  Street  across  the  railroad  company's 
track,  and  condemn  the  right  of  way  therefor, 
is  the  authority  necea<iarilv  implied  that  the 
council  may  cross  the  railroad  at  grade,  or 
under  or  over  the  railroad  tracks?  They 
are  given  power  to  establish  the  grade  with 
out  restriction,  upon  streets  where  no  prior 
grade  has  been  established. 

Section  88  of  the  same  chapter  authorizes  the 
common  council  to  establish,  construct,  repair, 
enlarge  and  discontinue,  within  the  streets,  ave- 
nues, etc.,  in  said  dty  such  bridges,  etc.,  as  the 
common  council  may  see  fit,  with  a  view  to  the 
proper  sewerage  and  drainage  of  stiid  city. 
This  is  the  only  section  of  tbe  charter  confer* 
ring  in  express  terms  authority  upon  the  com- 
mon coundl  to  erect  a  bridge  within  a  street; 
and  here  such  authority  is  restricted  to  the  pur- 
poses of  sewerage  or  drainage,  and  does  not 
extend  to  the  purpose  of  securing  a  safe  cross- 
ing of  a  railroad  track  by  erecting  a  bridge  in 
the  street. 

"  Bridges  are  usually  part  of  the  street  or 
highway,  and  in  this  country  the  power  of 
municipal  corporations  to  build  them,  and 
their  authority  over  them,  are  wholly  statutory, 
and  their  duties  in  respect  to  them  are  either 
prescribed  by  statute,  or  sprint  from  their 
powers.  There  is  no  common-law  respon- 
sibility on  municipal  corporations  in  respect  to 
the  repair  of  bridges  within  their  limits;  but 
where  brid{;e8  are  part  of  the  streets,  and  built 
by  the  munidpalauihorities  under  powers  given 
them  by  the  Legislature,  they  are  liable  for 
defects  therein  on  the  same  principles,  and  to 
the  same  extent,  as  for  defective  streets."  9 
Dillon,  Mun.  Corp.  8  728  (579). 

The  duty  attaching  to  the  City  of  Detroit  to 
keep  these  bridges  over  tbe  railroads  in  repair, 
and  the  liability  for  injuries  arising  from  their 
default  .aside  from  the  expense  incurred  in  erect- 
ing them,  challenges  the  closest  investigation  to 


Eavsab  Bupbemb  Coubt. 


Not,, 


iseertaiD  If  any  statutory  anfliority  exists  in  the 
oommon  council  to  erect  such  bridges  in  the 
streets.  It  may  safely  be  asserted  Uiat  there  is 
no  express  authority;  and  section  88,  above 
refeired  to,  by  granting  express  authority  to 
construct  bridges  within  streets  for  certain  spec- 
ified purposes,  by  the  well  known  canon  of 
construction  would  seem  to  exclude  tbe  author- 
ity for  any  other  purpose.  Is  the  authority 
implied  from  the  section  conferring  power  to 
grade,  improve,  or  extend  streels?  It  is  famil- 
uu*  law  that  a  municipal  corporation  possesses 
and  can  exercise  no  powers  which  are  not 
granted  in  express  terms,  or  those  which  are 
necessarily  or  fairly  implied  in  or  are  incident 
to  the  powers  expressly  granted,  or  those  which 
are  essentiiU  to  the  declared  objects  and  purposes 
of  the  corporation.  1  Dillon,  Mun.  Corp.  g  89 
(66). 

I  do  not  think  it  is  either  expressly  given  or 
necessarily  implied  by  the  terms  of  the  charter. 
The  construction  of  bridges  over  railroads  is 
not  the  ordinary  or  usual  method  of  grading 
streets.  The  exercise  of  the  power  to  erect  such 
bridges  in  streets  would  necessarily  involve 
quite  an  amount  of  abuttins  property  in  dam- 
ages, and  some  entirely  in  destruction,  for  any 
beneficial  use  or  enjoyment  Such  consequences 
cannot  be  brought  under  the  general  power  to 
grade  streets,  but  must  be  provided  for  under 
the  power  of  eminent  domain.  Private  prop- 
erty cannot  be  appropriated  for  the  public  use 
without  the  necessity  therefor  is  first  determined 
by  a  jury  under  our  Constitution,  and  com- 
pensation awarded  and  paid.  Doubtless  the 
method  of  crossing  a  railroad  by  a  viaduct  is 
safer  than  a  crossiuff  at  grade;  and  upon  streets 
which  aic  recognized  thoroughfares,  over  which 


the  public  are  almost  constantly  passing,  such 
bridges  would  greatly  conduce  to  the  public 
safety  and  convenience,  and  it  would  be  wise 
for  the  Lefdslature  to  confer  upon  municipali- 
ties the  authority  to  erect  such  structures  in  the 
streets,  and  conaemn  private  property  for  that 
purpose,  if  necessary;  but,  until  this  is  done  by 
special  enactment,  I  do  not  think  it  can  be  done 
under  the  power  now  conferred  by  the  general 
authority  to  mde,  make,  repair  and  improve 
streets.  It  follows  that  the  dty  authorities  had 
no  ripht  to  erect  the  brid^  in  the  street  in 
question,  so  as  to  injure  plaintiff  in  the  usual 
and  ordinary  enjoyment  of  his  properly;  and 
the  city  is  liable  to  him  for  the  injury  for  which 
he  has  complained,  in  damages. 

The  testimony  which  was  admitted,  relative 
to  the  injury  by  the  flow  of  water  upon  plaint- 
iff's premises,  was  not  injurious  to  defendant 
under  the  charge  of  the  court,  which  confined 
the  jury  to  the  sole  question  of  the  depredation 
caused  by  the  obstruction  of  the  street  in  front 
of  plaintiff's  property.  Under  the  view  I  have 
advanced  above,  of  the  want  of  authority  in 
the  city  to  construct  the  bridge,  the  rejection 
of  the  testimony  offered  by  defendant,  above 
mentioned,  was  not  erronoous. 

TTu  judgment  will  be  afflnned. 

Campbelly  <71,  concurring: 

I  agree  in  the  result  arrived  at  by  my  brother 
Chaiii]>liii  t  but  I  have  no  doubt  the  city  may 
build  bridges  where  necessary  for  a  safe  passage, 
subject  always  to  the  payment  of  damages 
when  they,  jn  jure  private  property,  as  was  done 
here. 

Sherwood*  Oh,  J»,  Morse  and  tuong,  J  J. , 
concurred. 


KANSAS  SUPREME  COURT. 


OSAGE  CITY  ^  al,  Piff$.  in  Err., 

V. 

Margaret  LAREINS,  a  Minor,  l^  Next 

Friend. 

( Kan. ) 

fL  Where  the  allejrs  of  »  city  have  been 
dedicated  to  the  publlo,  no  further  action  is 
required  by  the  city  to  open  them  for  public  use. 

S.  An  alley  retains  its  character  as  an  al- 
ley, although  the  lots  on  both  sides  thereof  are 
owned  by  one  person,  and  it  is  so  intersected  by 
a  railroad  as  to  make  it  practically  impassable. 

&  Where  a  dang^erous  piece  of  machinery 
ia  placed  in  an  alley  by  the  owner  of  abut- 


ting lots,  and  Is  allowed  to  remain  for  years,  both 
the  individual  and  corponttlon  are  gruilty  of  neer- 
Ugenoe:  and  both  are  liable  for  injuries  sustained 
by  a  chUd  under  nine  years,  who  was  hurt  upon 
suoh  maohinery. 

(November  10. 1888.) 

ERROR  to  Ihe  District  Court  for   Osage 
County  (Spilman,  ./.),  to  review  a  judgr 
Qient  against  the  defendants  in  an  action  for 
damages  for  a  personal  injury.    JJflrmed^ 
(Commissioners'  decision.) 

Statement  by  Holt,  C: 

On  the  24th  day  of  August,  1888,  Margaret 


*Bead  notes  by  Hoi/r,  GL 


"SoTit,— Dedication  of  Mghuxiiis^  tlreeU  and  aUeys 
to  pxUtlic  iiM.  All  hig-iiways,  whether  open  roads, 
cross  roads,  In  nes,  or  pent  roads,  are  public  high- 
ways. French  v.  Barre,  8  New  Engr.  Rep.  8U8, 68  Vt 
6tf7.  The  streets  of  a  town  or  city  are  public  high- 
ways, but  all  public  highways  are  not  streets. 
Tucker  v.  Conrad,  1  West.  Rep.  281.  108  Ind.  349. 
Where  an  alley  Is  opened  at  the  public  expense,  it 
becomes  part  of  the  system  of  streets  and  aUevs  of 
the  city:  and  its  use  fs  a  public  use,  and  should  be 
so  Judicially  declared  without  submittina:  the  ques- 
tion to  the  Jury.  Savannah  v.  HancocK,  8  west. 
Rep.  248, 9]  Mo.  64^  A  dedication  to  public  use  is 
^Vaen  one  being  the  owner  of  lands,  consents,  ei- 


ther expressly  or  by  his  actions,  that  it  may  be  used 
by  the  public  for  ajparticular  purpose.^*  Brown  v. 
GuDU.  75Ga.441.  The  requisites  ot  a  dedication  are 
the  intention  of  the  owner  to  dedicate,  with  an  act 
or  acts  in  pursuance  thereof,  and  an  acceptance  on 
the  part  of  the  public.  Morse  v.  Zeize,  84  Minn.  85. 
The  owner  of  tue  fee  in  an  alleyway  over  which  is 
a  right  of  way  may  erect  a  building  over  said  wav. 
if  in  so  doing  he  does  not  interfere  with  the  right 
of  way.  Sutton  v.  GroU,  4  Gent.  Kep.  8S1,  iSt  N.  J. 
Bq.213. 

nedicationoflandfqrelreetpuirpoeeB,  See  Adams 
V.  Chicago,  B.  &  N.  R.  Go.  1  L.  B.  A,  48^  Diamond 
Match  Co.  V.  Ontonagon  (Mich.),  40  N.  W.  Rep.  448 
Meier ▼. Portland G. It. Go. iOreg.)  IL.  &A.88S^ 


9L.R.A. 


1888L 


Obaob  Citt  y.  Larkdib. 


57 


LarkJPB,  defendant  in  error,  received  the  in- 
jury for  which  this  action  was  hroueht  8he 
was  on  her  way  from  her  fathei^s  nonse,  in 
Osage  City,  in  an  adjoining  block,  to  pick  up 
eobs  and  coal  alongside  the  track  of  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad,  near  the 
elevator  of  Adams,  one  of  the  defendants.  She 
carried  a  sack  in  which  to  gather  the  cobs  and 
eoal,  one  end  of  which  was  wound  around  her 
arm,  and  was  swinging  it  to  and  fro  when  she 
passed  over  the  tumblirg-rod  of  defendant 
Adftina  In  some  way  the  sack  was  caught 
upon  this  rod.  and  she  was  thrown  down  upon 
it,  and  her  left  arm  was  broken  and  ternblv 
crushed,  her  thumb  broken  on  her  right  hand, 
her  right  arm  sustained  a  fracture  termed  a 
'*greeu-stick"  fracture,  and  she  was  otherwise 
cut,  lacerated  and  bruised.  Her  left  arm  was 
amputated  near  the  shoulder,  and  her  right 
thumb  near  the  hand.  Otherwise  she  sustained 
no  permanent  or  constitutional  injury.  At  the 
time  of  the  accident  she  was  nearly  nine  years 
old. 

The  place  where  she  received  the  i£jiuy  'v^as 
sn  alley  in  the  City  of  Osage  City.  The  block 
through  which  th£s  alley  ran  was  cut  into  two 
unequal  parts  by  the  right  of  way  of  the  Santa 
Fe  Kailrofid,  entering  at  the  southeast  comer 
of  the  block,  and  extending  through  it  in  a 
northwesterly  direction.  The  main  track  and 
two  side  tracks  were  on  the  right  of  way.  The 
roadbeds  were  separated,  and  each  raised  about 
two  and  a  half  or  three  feet  above  the  ordinary 
level  of  the  ground,  and  no  crossings  had  been 
made  where  the  tracks  crossed  the  alley.  The 
length  of  the  alley  from  the  roadbed  eastward 
to  the  street  was  sixty-five  feet.  There  were 
no  sidewalks  on  the  south  and  ea.<it  sides  of  this 
tract  All  the  block  east  of  the  railroad  was 
owned  by  Adams,  and  uninclosed,  except  a 
fence  around  a  small  pond  of  water  on  Adams' 
land.  The  water  in  the  pond  was  used  in  run- 
ning the  engine  at  the  elevator.  The  elevator 
of  Adams  was  on  the  south  side  of  the  alley, 
and  the  hay  press  Just  opposite,  on  the  north 
side.  The  machinery  of  the  hay  press  was 
connected  with  the  engine  of  the  elevator  by 
this  tumblinff-rod.  In  driving  the  teams  to 
the  elevator  tney  passed  over  a  portion  of  this 
block,  and  a  part  of  the  raised  way  leading  into 
the  elevator  was  extended  into  the  alle^.  A 
part  of  the  rod  was  covered  by  this  rmsed  way. 
After  it  came  out  of  the  raised  way  it  was  not 
cased  or  tioxed. 

At  the  trial  a  verdict  and  Judnnent  thereon 
was  rendered  for  plaintiff  for  f4,000  a&ginst 
the  City  of  Osage  City  and  Asher  Adams.  Thej 
both  seek  to  have  the  Judgment  reviewed  in  this 
court. 

Mr,  A.  J.  Utley»  for  City  of  Osage  Cnty, 
plaintiff  in  error: 

A  dty  is  not  required  or  bound  to  keep  all 
iti  streets  in  good  repair,  under  all  circum- 
•tanoes.  It  is  only  bound  to  keep  such  streets 
and  such  parts  of  streets  in  repair  as  are  nec- 
essary for  the  convenience  and  use  of  the  travel- 
ing public 

Sassett  V.  Si.  Jowph,  63  Mo.  803,  804.  See 
also  Brown  v.  Olasgow,  67  Mo.  168;  Craig  v. 
Sedalia.  68  Mo.  418;  Wellington  v.  Oregson,  81 
Kan.  103;  Mandteater  v.  Ericsstm,  105  U.  S.  847 
(26  L.  ed.  1099);  HenderBon  v.  8andtfur,  11 
Bush  (Ey.)  0^;  Dillon,  Mun.   Corp.  g  768; 

2URA. 


Titut  V.  Northbridge,  97  Mass.  268;  JBiake  ▼. 
NmJUtd,  68  Maine,  866. 

A  person  must  be  in  the  highway  for  the 
purposes  of  travel,  in  order  to  be  entitled  to 
recover  damages  on  account  of  its  insufficiency. 

Bykea  v.  Pawkt,  48  Yt  446;  modgett  v.  Bo^ 
ton,  8  Allen,  287;  Tighe  v.  Lowdl,  119  Mass. 
472;  Lyons  v.  Brookline,  119  Mass.  A^^UW/ieelor 
▼.  Westport,  80  Wis.  898. 

The  mere  fact  of  establishing  a  highway  does 
not  of  itself  so  open  it  to  the  public  as  to  ren- 
der the  town  liable  for  accidents  that  may  oc- 
cur to  travelers  thereon. 

Blaisdell  v.  P&rUand,  89  Maine,  118. 

The  obligation  to  keep  a  street  in  repair  is  to 
keep  it  in  such  a  state  that  the  ordinary  and 
expected  travel  may  pass  with  reasonable  ease 
and  safety. 

McMahon  v.  Second  Avenue  R.  Co,  W  Hun, 
847,  affirmed,  75  N.  T.  281.  See  also  THU  ▼. 
KaMM  City,  84  Mo.  689;  Jotiei  v.  VerUy,  86  UL 
68. 

An  alley  is  not  a  public  highway  in  the  same 
sense  that  a  street  is  a  public  highway;  and  the 
city  is  not  held  to  the  same  strict  rules  in  refer- 
ence to  the  care  of  an  alley,  or  the  prevention 
of  the  placing  of  obstructions  therem,  that  it 
is  in  reference  to  streets.  Alleys  are  for  the  ac- 
commodation of  abutting  owners,  and  the  pub- 
lic has  no  general  right  of  way  through  them. 

See  BagUy  v.  People,  43Micb.  866,  856;  Paul 
▼.  Detroit,  82  Mich.  Ill;  Beecher  v.  People,  88 
Mich.  291;  TilPman  v.  People,  12  Mich.  401. 

Messrs.  Thomson  A  ueiser  for  Adams^ 
plaintiff  in  error. 

Messrs.  H.  B.  Hng^hbanks  and  B.  F. 
HendrijE,  for  defendant  in  error: 

A  dty  fails  in  its  duty  when  it  permits  a 
nuisance  to  be  erected  and  maintained  on  a 
street  or  alley  within  the  city  limits. 

See  Dillon,  Mun.  Corp.  §  790,  and  cases  there 
cited. 

Neither  can  a  city  allow  others  to  erect  a 
nuisance  on  property  over  which  it  has  control. 

2  Thompson,  rieg.  741,  and  cases  there  cited. 

If  Adams  had  ^n  a  contractor  with  the 
city  for  the  purnose  of  putting  in  a  sewer,  the 
dty  would  be  liable  on  account  of  his  neg- 
ligence. 

Morgan  v.  lU,  A  St,  L,  Bridge  Co,  7  Cent  L. 
J.  pp.  811-818;  Chicago  v.  RtMins,  67  U.  S.  2 
Black,  418-429  (17  L.  ed.  298-804);  Dillon,  Mun. 
Corp.  792,  795;  Normeh  ▼.  Breed,  80  Conn.  589; 
Parker  v.  Macon,  89  Qa.  726;  Stout  v.  SUmx 
City  db  P  B.  Co.  2  Dill  C.  Ct.  294;  Keffe  v. 
MUwaukeedSt.  P.  B.  Co.  21  Minn.  207;Siou9 
City  dh  P.  R.  Co.  v.  Stout,  84  D.  8. 17  Wall  667 
(21  L.  ed.  746):  Sheet  v.  Appleton,  49  Wia.  126; 
Ooodno  V.  Osfikosh,  28  Wis.  800. 

Adams  was  bound  to  exerdse  due  care;  and 
that  due  care  must  have  been  reasonable  under 
all  the  circumstances  in  the  case. 

Sheet  V.  AppUUm,  49  Wis.  126;  Sioua  City  db 
P,  R.  Co,  V.  Stout,  84  U.  S.  17  Walk  657(21  L. 
ed.  746). 

Our  Registry  Laws  settle  the  point  as  to  the 
dedication  of  the  alley  to  public  use. 

Franklin  County  v.  Lathrop,  9  Kan.  461; 
Comp.  Laws  1862,  p.  119,  $  6;  Gen.  Stat.  1808, 
p.  618,  §  6:  Comp.  Laws  1886,  p.  694,  chap.  78, 

8  6. 
Any  person  walking  on  a  street  has  a  ri^ht 

to  use  any  portion  of  it  not  already  in  use  {Smith 
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▼.  Leavenworth,  15  Kan.  fit;  Gould  ▼.  Topeka, 
S3  Kun.  4^;  Janmn  ▼.  AUJiimn,  16  Kan.  3*58; 
Fort  Scott  r.  Brothen,  20  Kaa.  455);  and  the 
same  rule  applies  to  an  alley. 

0»ige  City  v.  fhmon,  27  Ivan.  74;  hfaulfhy  ▼. 
Lettwnworth,  28  Kan.  745;  2  Dillon,  Mun.  Corp. 
P  1016;  AtchUon  v.  KiiiQ,  9  Kun.  550;  Bl*ike  v. 
/S2.  />niM,  40  Mo.  560;(7mi/7  ▼.  Sednlin,  63  Mo. 
417;  tkiiwHekhimU  v.  ^.  i[/>tte«,  2  Mo.  App.  571; 
Rice  V.  UeeMoinee,  40  Iowa,  63^;  A.  K  6Y7.y  v. 
^//<i;feW.711J.  S.  4  Wall.  189(18  L.  ed.  416); 
Horn  V.  Plainfletd,  41  N.  H.  135;  ifaTuaa  Poe, 
IL  Co,  ▼.  Pointer,  14  Kan.  87. 

Holt.  (7.,  delivcrod  the  following  opinion: 
Both  of  the  defendants  allege  several  errors 
at  the  trial.  We  will  premise  this  opinion  by 
stating,  under  the  facts  in  the  case  as  shown  by 
the  ri*cord,  that  if  the  citv  is  liable  by  reason 
of  its  negligence  in  permitting  the  tumbling- 
rod  of  defendant  Adanm  to  remain  as  an  ob- 
struction in  an  alley,  then  he  would  also  be 
liable.  Of  the  many  assignments  of  error  the 
only  ones  we  care  to  notice  are  those  referring 
to  the  rulings  upon  the  admission  and  rejection 
of  evidence,  ana  the  instructions  of  the  Jury  re- 
lating to  the  question  of  whether  the  place 
where  the  little  girl  was  hurt  was  in  fact  an  al- 
ley in  the  City  oi  Osage  City  which  the  public 
had  the  right  to  use. 

The  filing  and  rocordinsr  of  the  plat  of  the 
city,  duly  made,  acknowledged  and  certified, 
without  further  action  on  the  part  of  the  city, 
made  this  parcel  of  land  an  alley,  and  vested 
the  fee  in  the  county  for  public  use.  The  de- 
fendants argue  that,  although  it  might  be  an 
alley,  yet  the  city  had  never  attempt^  to  open 
and  improve  it,  or  mark  its  boundaries,  and 
therefore  was  not  liable  for  injuries  that  oc- 
curred in  traveling  over  it.  They  claim  that 
until  a  city  attempts  to  make  streets  or  alleys 
suitable  for  public  travel,  and  thus  iovite  the 
public  to  use  them,  it  is  not  liable  for  injuries 
upon  such  unimproved  or  unopened  streets  or 
alleys;  and,  fuither,  when  it  does  improve 
them,  it  is  only  compelled  to  improve  those 
parts  of  the  street  or  atiey  which  are  necessary 
for  traveling,  and  cite  a  list  of  authorities  to 
sustain  their  contention.  Th*^  claim  that  In 
this  instance  one  of  the  defendants,  Asher 
Adams,  owned  the  land  on  both  sides  of  this 
alley;  that  it  was  obstructed  by  the  roadbeds 
of  the  Atchison,  Topeka  &  Santa  Fe  Railroad, 
■0  as  to  render  it  practically  impassable  for  gen- 
eral travel,  and  therefore  it  was  used  solely  ior 
his  own  benefit  as  a  means  of  ingress  and  egress 
from  his  elevator  and  hay  press;  and  as  he  never 
fenced  it,  or  laid  it  off,  but  used  it  indiscrimi- 
nately with  the  other  part  of  the  Mock  south  of 
the  railn>ad,  it  never  acquired  the  public  char- 
acter usually  given  alleys.  They  claim^  furth- 
er, that  a  city  is  not  under  the  same  obligations 
to  open  and  improve  an  alley  that  it  is  a  street; 
that  the  object  and  purpose  of  a  street  is  for  the 
general  travel  of  the  public,  while  an  alley  is 
used  primarily  for  the  convenience  of  the  abut- 
ting land  owners;  and,  when  the  land  abutting 
an  alley  is  all  owned  by  one  individual,  he  has 
the  right  to  obstruct  the  same,  and  use  it  as  his 
own  property,  and  cite  a  list  of  Michigan  au- 
thorities referring  to  alleys  in  the  City  of  De- 
troit 
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We  cannot  agree  with  the  claim  of  defend- 
ants, nor  do  we  believe  that  the  authorities  they 
cite  sustain  the  propositions  advanced.  Alleys 
in  the  City  of  Detroit  were  not  dedicated  in  the 
way  that  alleys  are  in  Kansas.  The  dedication 
of  an  alley  in  this  State  has  the  same  force  and 
is  in  the  same  terms  as  the  dedication  of  a  street 
It  may  be,  and  probably  is,  a  fact  that  the  in- 
terests of  the  public  do  not  require  that  an  al- 
ley should  be  kept  in  the  same  condition  as  a 
street:  and  it  is  probably  true  that  they  are 
largely  used  for  the  convenience  of  the  abutting 
lot  owners,  and  certainly  have  less  use  as  a  pub- 
lic thoroughfare  than  the  streets  in  a  city;  yel 
they  are  dedicated  to  public  use.  Public  money 
may  be  expended  upon  them  to  improve  them, 
and  they  can  be  used  by  the  pul)1ic  generally. 
The  abutting  lot  owners  have  no  such  control 
over  them  as  to  exclude  the  general  public  from 
their  enjoyment;  and  an  accident  happening  in 
an  alley  used  for  public  travel,  occasioned  by 
an  obstruction  therein,  might  make  the  city 
liable  for  the  iniury  so  sustained. 

in  this  instance  it  is  claimed  that  this  alley 
was  not  publicly  and  formally  opened.  Our 
statute  does  not  require  any  formal  opening  of 
a  street  or  alley  where  there  has  been  a  deoica- 
Uon.  The  simple  fact  of  dedication  makes  it  a 
public  way.  It  is  claimed,  however,  that  until 
there  is  some  work  done  to  invite  the  public  to 
travel  over  a  street  or  alley,  the  traveler  uses 
the  street  or  alley  at  his  own  peril.  We  think 
that  that  contention,  whether  sound  or  not,  has 
no  bearing  on  this  case. 

The  testimony  shows  that  this  portion  of  this 
alley  was  comparatively  smooth  ground,  and 
that  this  obstruction  was  not  one  that  existed 
from  the  natural  formation  of  the  land,  but 
was  placed  there  by  the  defendant  Adams,  and 
allowed  to  remain  foryears  with  the  knowledge 
of  the  City  of  Osage  City.  It  was  a  dangerous 
obstruction  placed  upon  an  alley  dedicated  to 
the  public;  and,  while  It  would  not  probably 
have  been  permitted  to  remain  on  a  public 
street  or  alley  which  was  In  constant  use  by  the 
public  as  a  thoroughfare,  yet  It  was  upon  public 
ground  which  the  public  had  the  right  to  travel 
It  is  this  particular  fact  in  the  case  that  makes 
the  authoriiies  cited  by  the  defendants  inap- 
plicable. It  was  not  the  failure  of  the  city  to 
open  the  alley,  and  keep  it  in  repair,  that  the 
plaintiff  complains  of  as  causing  the  injury  sus^ 
tained,  but  it  was  its  negligence  in  allowing  this 
trap  to  remain  for  so  long  a  time  in  an  alley 
dedicated  to  the  public,  and  over  which  any 
person  had  the  right  to  travel  This  child,  un- 
der nine  years  of  age,  did  not  sustain  the  Injury 
complained  of  by  reason  of  the  natural  rough- 
ness and  unevenness  of  the  ground,  but  by  fall- 
ing upon  a  dangerous  piece  or  machineiy  which 
hi^  been  permitted  to  remain  uncased  and  un- 
protected for  years  in  an  alley  of  this  city.  This 
action  was  tned  upon  this  theory,  and  the  In- 
structions given,  and  rulings  upon  the  intro- 
duction and  reiection  of  evidence,  were  all 
consistent  with  It.    This  was  correct 

We  find  no  material  error  in  the  trial  of  this 
case,  and  reeomtnend  that  the  judgment  be  aj- 
firmed. 

Per  Curiam: 

Itieeo  ordered;  all  the  Justices  concurring. 
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Ottawa,  OaAOB  Oirr  A  Council  Gboyb  R.  Co.  y.  Labsbh. 


UlTAWA,  OSAGE  CITY  &  COUNCIL 
GKOVE  R.  CO..  mff.  in  Err.,    • 

0. 

Andrew  LAR8EN. 

( Kaiu ) 

«^  A  railroad  eomiMuqr  may,  under  the  pro- 
TieioDi  of  the  statute  and  under  the  authority  of 
aelty  ordhmnoe,  oonstruot  and  operate  Its  rail- 
road In  a  public  street  hi  a  teRal  and  proper  man- 
ner, mnMng  such  alterations  In  the  surface  of  the 
■treet  neoessarj  to  the  construction  and  open^ 
tloo  of  ita  road«  and  which  do  not  necessarily  lm« 
pair  the  usefulnen  of  the  street,  without  being 
liBble  to  abutting  lot  owners  or  others  for  dam« 
ages;  but  such  a  company  cannot,  any  more  than 
an  Individual,  wrongfully  and  unnecessarily  block 
np  or  obstruct  a  street*  without  being  liable 
therefor. 

t.  Snbdivialon  4»  •  47f  ehafi.  88t  Comii. 
Iaws  1886f  Is  not  in  contravention  to  section 
i,  art.  12,  of  the  Constitution  of  the  State,  or  to 
the  fifth  Amendment  to  thft  OonstltuUon  of  the 
United  States;  as  the  constitutional  right  to  com- 
pensation for  private  property  token  for  public 
use  does  not  extend  to  Instances  where  the  land 
is  not  actually  taken,  but  indirectly  or  conse- 
quentlaUy  injured. 

a.  Where  »  carpormtioPt  owning  land  »d» 

_  »  eltjr»  Imyu  oat  and  nlats  Ite 

ai  an  addition  to  the  dty,  and  dedicates 
the  streets  for  public  use,  with  the  condition  that 
it  reserves  to  itself.  Its  successors  or  assigns,  the 
right  to  use  and  occupy  the  streets  for  the  pur- 
pose of  operating  a  railroad,  such  reservation 
does  not  relieve  the  corporation  from  construct- 


ing, operating  and  malntaing  Its  line  of  railroad 
In  a  legal  and  proper  manner. 

(November  10, 1888.) 

ERROR  to  the  District  Cotirt  for  Orage  Cooii- 
ty  (Spilman,  J,),  to  review  a  ruDog  sus- 
taining a  demurrer  lo  portions  of  an  answer  in 
an  action  against  a  railroad  company,  to  recov* 
er  damages  by  reason  of  the  construction  of  a 
railroad  in  a  public  street  in  front  of  tUe^laint- 
ilTs  land.    OvemUed  in  parL 

Statement  by  Horton,  Ch.  J.: 

On  the  28tb  day  of  May,  1886,  Andrew  Laiw 
■pn  filed  bis  petition  against  the  Ottawa,  Osaee 
City  A  Council  Grove  Railroad  Company,  m 
the  District  Court  of  Osage  County. 

The  petition  alleged :  "That  be  is  the  owner 
of  lots  N08.  6»  7, »  and  9,  in  block  81,  and  lots 
Nos.  4  and  5,  in  block  sft).  nil  iu  Osage  Carbon 
Company's  Second  Addition  to  Osage  City,  in 
Osage  County,  State  of  Kansas.  That  said 
Second  Addition  is  duly  piatted  of  record,  and 
the  streets  and  alleys  thereof,  including  F 
Street,  are  duly  and  lawfully  dedicated  and 
opened  to  the  publicas  such  streets  and  alleys; 
and  that  the  portion  of  said  Second  Addition 
embracing  plaintiff's  said  lots  is  within  the  cor- 
porate limits  of  said  Osage  City.  Thai  plaiut- 
iff  selected,  purchased,  and  improyod  and  oc- 
cupied and  cultivated,  and  now  occupies  and 
cultivates,  said  lands,  with  reference  to  ai.d 
for  the  purpose  of  his  comfort,  convenience 
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Nora.— i{l0ht  to  V9$  tif  publie  ttreeU  by  raOroada, 
A  dty,  by  vfartue  merely  of  the  right  to  hiy  out, 
open  and  alter,  repair  and  amend  streets  cannot 
gmnt  the  right  to  oonstruct  a  railway  in  one  of  Its 
streets  for  private  gain.  People's  Pass.  B.  Co.  v. 
Memphis  aty  R.  Oo.  H  U.  8.  ID  WalL  88  (lj»  L.  ed. 
810.  The  power  of  regulatinir  their  use  as  public 
■wuperty  rests  with  the  Legislature.  Portland  ft 
W.  V.  R  Co.  V.  Portland,  14  Or.  188.  A  municipal 
corporation  takes  the  title  to  streets  dedicated  to  It 
by  the  owner  In  trust:  and  it  cannot,  nor  cau  the 
State,  appropriate  the  street  to  the  laying  of  a  rail* 
raadtnick.  ftL  Paul  ft  P.  K.  Co.  v.  Scburmeir,  74  U. 
8.7  WalL  272  n8  L.  ed.  74).  Appropriating  a  public 
street  to  use  for  an  ordinary  commercial  railroad  is 
not  a  pniper  street  use.  Adams  v.  Chicago,  B.  ft  N. 
K.  Co.  1  Ik  K.  A.  483.  A  private  corporation  has  no 
right  to  impose  a  permataent  structure  on  a  high- 
way, and  thereby  sequester  to  its  exclusive  use  ror 
lis  exdutdve  profit  any  portion  thereof,  in  the  ab- 
sence of  either  legislative  or  municipal  jpermisslon. 
Stamford  v.  Stamford  Horse  B.  Co.  1 L.  R.  A.  87&  A 
Maryland  corporation  authorized  by  Act  of  Con- 
gress to  extend  its  road  Into  the  District  of  Colum« 
Ua  has  no  right  to  use  the  streets  of  Washington 
except  such  as  are  expressly  designated  by  Congress 
for  that  purpose.  District  of  Columbia  v.  Baltimore 
ft  P.  K.  Co.  114  U.  8. 468  (28  L.  ed.  218). 

JDedieof  (on,  sul^eet  to  w»e  by  rallvxiy,  A  dedica- 
tion of  land  as  a  highway  may  be  made  subject  to  a 
riirfat  to  designate  a  portion  thereof  for  use  for 
nulroad  purposes;  and  when  so  designated  the  pub- 
lic use  will  DC  suspended  su  long  as  the  portion  is 
devoted  to  such  puritoses.  Ayers  v.  Pennsylvania 
KCo.8  OentBep.8lL48N. /L.  44.  See  Meier  v. 
Portland  Cable  U.  Co.  1 L.  R.  A.  866,  note. 

Leone  and  lieetute  granted  by  munietval  enrpora- 
tion.  A  dtv  may  grant  a  right  of  vray  In  its  streets 
to  a  railway  company  under  the  Code,  and  no  ordi- 
nance Is  necosmry  for  that  purpose.  Merchants 
Union  Barb  Wire  Co.  v.  Chicago  etc.  K.  Co.  70 
Iowa,  1U6.  The  operation  of  a  rallniad  by  steam 
motor  does  not  impose  additional  servitude  on  ti 
elty  street.  Ne^eU  v.  Mlniioupolls  etc.  R.  Co.  85 
Minn.  lUL  In  Illinois,  by  the  General  Incorpora- 
tion Law,  power  is  conferred  on  the  Common 
Council  to  authorize  railri>ad  tracks  to  bo  laid  In 
streets.    Chicago  Tojk  ft  Canal  Co.  v.  Gurrity,  1 
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West.  Rep.  870, 116  111.  IfiS.  In  Iowa,  streets  may  t)e 
occupied  by  railway  tracks,  without  the  consent 
of  the  adjacent  proprietor  and  without  compensa- 
tion. There  Is  no  substantial  difference  between 
streets  In  which  the  legal  title  Is  In  private  Individ- 
uals  and  those  in  which  it  is  in  the  public,  as  to  the 
rights  of  the  public  therein.  Barney  v.  Reokuk,  M 
U7  8. 824  (24  L.  ed.  284).  In  Kansas,  the  city  council 
has  no  authority  to  grant  to  a  railroad  company  a 
right  of  way  over  private  property  or  over  a  pro- 
posed extension  of  a  street  which  luw  not  yet  been 
opened  or  extended.  Wichita  ft  W.  R.  Co.  v.  Feob- 
helmer,  88  Kan.  4&.  In  Pennsylvania,  the  powor  of 
a  railroad  company  to  appropriate  and  use  a  street 
or  highway  for  Its  tracks  must  be  given  expressly 
or  by  necessary  ImpUoation.  Fa.  B.  Co.  v.  Mish, 
4  Cent.  Rep.  270, 116  Pa.  614. 

Injury  to  owners  U  damntim  ohsqiia  fn^urfa.  In 
some  of  the  States  it  Is  held  that  where  the  authori- 
ties of  a  municipal  coporatlon  arc  vested  by  char- 
tor  with  the  exclusive  control  over  its  streets,  and. 
in  pursuance  of  such  power,  permission  is  granted 
to  locate  railway  tracks  along  a  street^  the  owners 
or  occupants  of  property  fronting  such  street  cim- 
not  enjoin  the  laying  of  such  tracks,  nor  rccovrr 
any  damage  or  compensation  for  such  use  of  a 
street.  Moses  v.  Pittsburgh  etc  R.  Co.  21  IU  616; 
Now  Albany  ft  &  R.  Co.  v.  O^Daily,  18  Ind.  858; 
Dubach  v.  Hannibal  ft  St.  J.  R.  Co.  4  West.  Kcp. 
688,  89  Mo.  488L  In  the  case  of  constructing  the 
truck  of  a  railroad  through  the  streets  of  a  city  by 
the  permission  of  the  common  council,  the  lanas 
forming  the  street  wherein  the  track  Is  laid  are  not 
to  be  deemed  *^taken*^  from  the  adjoining  ownera 
for  the  construction  of  the  road.  They  still  con- 
tinue streets,  for  the  use,  boiicHt  and  aocoiniuoda- 
tion  of  the  public  iit  lar^.  Drake  v.  Hudson  R. 
R.  Co.  7  Barb.  508.  Injury  to  Individual  owners  of 
land  by  the  authoriKc*!  iMinstrnutlnn  of  a  raMrond 
through  a  street,  the  title  to  which  I9  In  tl  e  itcople 
of  the  State,  Is  tiamnutn  aJnfittu  lnjurln^athi  gives 
them  no  right  of  action  amiinet  tlic  ctMuiiany, 
Corey  v.  Buffalo  etc.  It.  Co.  23  ibirb.  4ftS. 

Leave  and  licentv  will  nut  nutlhrtize  a  nvlMinee. 
The  su|iervl8or8  cannot  by  llitMiseMuthnrlxua  rail* 
mad  company  Uf  cnnstniut  or  main  uiu  a  nul« 
siince  in  the  public  ittructs  (Sullivan  v.  Boyer,  72 Cal* 
248).  even  though  tlie  damages  are  Imippreciablew 
Humphrey  v.  Irvin  (Pa.)  4  Cent.  Rep.  687.  See 
Adams  v.  Chicago  etc  li.  Co.  1  L.  B.  A.  4IIB,  note. 
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■nd  profit,  and  the  comfort  and  ooDyenienceof 
his  famllVp  and  as  his  and  his  family's  home- 
stead. Tnat,  in  furtherance  and  pursuance  of 
said  purposes,  he  has  improved  said  hinds  with 
fences,  family  residence,  hams,  and  other  nec- 
essary huildings,  with  fruit,  ornamental  and 
other  trees,  shrubs  and  plants — all  at  an  aggre- 
gate expense  to  him  of  $800. 

And  plaintiff  says:  "That  the  defendant  is  a 
raiiroad  corporation,  duly  organized  under  the 
lawRof  the  State  of  Kansas,  owning,  construct- 
ing, occupying  and  operating  a  standard  niuge 
nmroad,  known  and  styled  the  'Ottawa,  Osage 
City  &  Council  Groye  Railroad.'  That  said 
railroad  is  by  defendant  located,  constructed 
and  operated  on  and  along  the  whole  of  F 
Street,  in  said  Second  Addition  to  Osage  City, 
length  and  breadth,  and  on  and  along  the  south 
line  and  front  of  said  lots  Nos.  0,  7,  8  and  9, 
in  said  block  81.  and  on  and  along  the  north 
line  and  front  of  said  lots  4  and  5,  in  block  88, 
of  said  Second  Addition.  That  in  constructing, 
locating  and  operating  said  railroad  on  and 
idong  said  street,  and  upon  and  along  said  lines 
and  fronts  of  said  lands  of  plaintiff,  defendant 
bns  dug  and  pxcavatod  large  and  deep  ditches 
along  and  u|M)n  said  street,  and  along  and  up- 
on the  Siiid  lines  and  fronts  of  plaintiff's  said 
lands,  and  raised  and  builded  a  great  eleyation 
along  and  upon  said  street,  and  along  and  upon 
the  said  lines  and  fronts  of  said  lands  of  plaint- 
iff; and  haflaid,  fixed  and  fastened  along  and 
upon  the  top  of  said  eleyation,  for  the  whole 
length  thereof,  the  ties  and  track  of  said  rail- 
road. That  thereby  defendant  has  wholly  oc- 
cupied and  destroyed  said  F  Street,  length  and 
breadth,  and  particularly  on  and  along  said 
lines  and  fronts  of  plaintiff's  said  lands  as  such 
streets  and  highways;  and  that  said  defendant 
has  not  repau^,  amended  or  restored  said 
street,  or  any  part  thereof,  or  sought,  under^ 
taken  or  attempted  to  repair,  amend  or  restore 
said  street,  or  an^  part  thereof,  to  its  original 
or  to  any  condition,  state  or  degree  of  useful- 
ness or  availability  as  such  street  or  public 
highway;  and  plaintiff  further  savs  that  said 
street  on  and  alonff  said  lines  and  fronts  of  his 
said  lands  is  the  only  means  of  ingress  or  egress 
to  his  said  lands,  or  appertaining  in  any  way 
thereto. 

"And  he  further  says  that  the  location,  con- 
struction and  operation  of  said  railroad  by  said 
defendant,  as  hereinbefore  complained  of,  has 
destroyed,  injured  and  impaired  his  said  fences, 
dwelling  bouse,  bams  ana  other  buildings  and 
improvements  on  said  lands,  and  rendered  them 
useless,  untenable  and  unavailable;  and  has  ren- 
dered said  lands  and  premises  unfit,  undesirable 
and  untenable  for  the  uses  and  conveniences 
and  comforts  aforesaid;  to  his  damage  in  the 
sum  of  $1,000.  Wherefore,  he  prays  judgment 
ih^ainst  said  defendant  for  said  sum  of  $1,000, 
his  damages  so  as  aforesaid  sustained.*' 

On  the  18th  day  of  December.  1886,  the  fol- 
lowing amended  answer  was  filed  by  the  rail- 
road company. 

"Now  comes  the  defendant,  and  for  its 
amended  answer  to  the  plaintiff's  petition  denies 
each  and  every  material  allegation  therein 
contained,  except  as  hereinafter  directly  ad- 
mitt^. 

"  (2)  For  a  second  and  further  defense  the  de- 
fendant admits  that  it  is  a  corporation,  and  is 
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engaged  in  the  operation  of  a  railroad  into  and 
through  the  County  of  Osage,  and  over  and  up- 
on F  Street,  in  the  Osage  Carbon  Companyls 
Second  Addition  to  the  City  of  Osage  City,  In 
said  county;  and  the  defendant  says  that  the 
Osage  Carbon  Company  is  a  corporation,  duly 
created  and  existing  under  the  laws  of  the  State 
of  Kansas,  and  as  such  corporation  was  on  and 
prior  to  the  18th  day  of  May,  1^2,  the  owner 
of  the  lands  on  which  said  F  Street  is  now 
located.  That  on  the  18th  day  of  May,  A.  D. 
1882,  the  said  the  Osage  Carbon  dompany. 
caused  said  lands  to  be  platted  as  its  Second 
Addition  to  the  City  of  Osage  City,  in  said 
county;  and  by  the  terms  of  said  platting  it 
donated  said  F  Street,  and  other  streets  in  said 
platted  addition,  for  public  uses,  for  streets, 
with  the  express  understanding,  and  upon  the 
express  condition,  that  the  right  of  the  surface 
only  should  be  contemplated  as  dedicated  for 
the  public  use  as  streets;  and  that  the  said  the 
Osage  Carbon  Company,  its  successors  or  as- 
signs, or  any  person  or  company  acting  under 
its  authority,  should  forever  have  the  right  to 
use  or  occupy  said  F  Street,  or  any  of  said 
streets  in  said  Second  Addition,  for  the  puri)ose 
of  operating  any  railroad,  switches  or  side 
tracks  upon  said  F  Street,  or  any  of  the  other 
of  said  streets  in  ^d  addition. 

"And  this  defendant  further  says  that  the 
said  the  Osage  Carbon  Company  has  assigned 
to  said  defendant  the  right  to  construct,  oper- 
ate, and  maintain  its  line  of  railroad  over  and 
upon  said  F  Street,  and  has  duly  authorized  the 
construction  and  operation  of  said  railroad  in 
the  manner  in  which  the  same  is  constructed 
and  operated  by  said  defendant;  and  the  de- 
fendant further  says  that  the  said  plaintiff  pur- 
chased the  lots  described  in  his  said  petition, 
subject  to  the  rights  so  as  aforesaid  reserved  by 
the  said  the  Osage  Carbon  Company,  and  here- 
tofore assigned  to  Uiis  defendant,  as  aforesaid, 
to  construct,  operate,  and  maintain  a  line  of 
railroad  over  and  upon  said  F  Street 

"  (8)  For  a  third  and  further  defense,  the  de- 
fendant admits  that  it  is  a  corporation,  and  is 
engaged  in  the  operaMon  of  a  railroad  into  and 
through  the  County  of  Osage,  and  over  and  up- 
on F  Street,  in  the  City  of  Osage  City,  in  Osage 
County,  State  of  Kansas;  and  the  defendant 
says  that  the  said  city  ordinance  No.  166,  en- 
titled 'An  Ordinance  Grantinjor  the  Right  of 
Way  to  the  Ottawa,  Osage  City  &  Council 
Grove  Railroad  Company,  through  the  City  of 
Osage  City,  Osage  County,  State  of  Kansas,' 
which  was  passed  and  approved  October  81, 
1885,  and  which  was  duly  published,  and  was 
at  the  times  complained  of  in  plaintiff's  peti- 
tion and  is  a  valid  ordinance  of  said  dty.  granted 
to  the  said  defendant  a  right  of  way  to  con- 
stmct,  operate  and  maintain  its  railroad  track, 
and  such  turnouts,  switches  and  side  tracks  as 
are  essential  and  necessary  to  the  transaction  of 
the  business  of  said  company  upon  said  F 
Street,  and  the  right  to  make  draiiM  alonv  the 
said  F  Street,  and  to  ran  cars,  trains  and  en- 
gines  upon  such  right  of  way;  and,  under  the 
authority  conferred  by  said  ordinance,  this  de- 
fendant has,  in  a  proper  and  legal  manner,  oon- 
stracted  its  track  on  said  F  Street,  in  said  city, 
and  rans  its  cars,  trains  and  engines  upon  said 
street,  and  made  necessary  alterations  of  the 
surface  of  the  street,  and  has  not  unnecessarily 
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fmpfiired  the  mef ulness  of  said  street  for  pub- 
lic travel  and  access  to  the  abutting  lots." 

Od  the  18th  day  of  December,  1888,  the 
plaintiff  filed  the  following  demurrer: 

"Comes  the  plaintiff,  and,  for  reafions  appear- 
ing on  the  face  thereof,  demurs  to  the  second 
and  third  defenses  in  defendant's  answer  set 
out,  for  the  reasons  following,  to  wit:  (1)  that 
said  second  and  third  defenses,  and  neither  of 
them,  state  facts  sufficient  to  constitute  a  de- 
fense to  plaintiff'a  petition,  or  any  cause  of  ac- 
tion therein  stated.  Wherefore,  plaintiff  re- 
peats the  prayer  of  his  petition." 

Upon  the  hearing  of  the  demurrer,  the  court 
sustained  the  same  as  to  the  second  and  third 
defenses  contained  in  the  railroad  company's 
answer.  To  the  ruling  of  the  court  in  sustain- 
ing the  demurrer  the  company  excepted,  and 
brings  the  case  here. 

HSwrs.  Robert  Dnnl^p»  Geo*  R.  Peek 
and  A«  A«  Hard,  for  plaintiff  in  error: 

A  railroad  company  may,  under  the  pro- 
Tisions  of  the  statute  and  under  the  authority 
of  a  city  ordinance,  construct  its  railroad  in  a 
public  street  in  a  proper  manner,  making  such 
alterations  in  the  surface  of  such  street  neces- 
sary to  the  construction  of  such  raOroad,  and 
which  do  not  necessarily  Impair  the  usefi^ness 
of  aach  street,  without  being  liable  to  abutting 
lot  owners  for  damages. 

See  Kan.  Comp.  Ikws  1885,  chap.  219,  g  47, 
aubd.  4;  F^opUr.  N.  T.  Cent.  AH,  B.  R.  Co,  74 
N.  Y.  805;  AtehUon  d  IT,  R.  Co.  t.  Qarnde,  10 
Kan.  552. 

Bo,  again,  if  parties  under  authority  of  the 
Lc^gtslature  construct  public  works  which 
without  such  authority  would  create  a  private 
nuisance,  the  authority  is  a  sufficient  aefense 
to  any  action  for  such  private  nuisance;  the 
private  nuisance  ceases  to  be  a  wrong,  and  be- 
comes an  act  rightful  under  the  law. 

See  Ifortkem  Tramp.  Co.  ▼.  Chieaqo,  99  U. 
8.  885  (25  L.  ed.  888);  London,  B,  db  8.  C.  B. 
Co.  T.  Truman,  L.  R 11  App.  Cas.  45;  Hammer- 
smith  A  a  B,  Co.  ▼.  Brand,  L.  R 4H.  L.  198; 
Qeddii  v.  ProprUton  cfBann  Beeervoir,  L.  R 
8  App.  Cas.  455;  Bieket  ▼.  MetropoUtan  B.  Co. 
L.  R.  2  H.  L.  175. 

The  prevailing  doctrine  In  thefederal  courts, 
and  of  all  the  States  with  the  exception  of  Ohio 
and  Kentacky,  is  that  such  chances  in  the 
grade  of  a  street  may  be  made  by  Sie  munic- 
ipsiUty  without  compensating  the  land  owner 
for  damages  suffered,  unless  the  statute  so  pro- 
▼ides 

See  2  DDL  Mun.  Corp.  8d  ed.  §§  989, 990-092, 
and  notes;  Baddiffv.  Brooklyn,  4  N.  T.  195, 68 
Am.  Dec  857,  and  note;  HiU  v.  Boston,  122 
Mass.  878;  C^ Connor  y,  PitUSmrgh,  18  Pa.  189; 
KeUinger  v.  Forty-Seoond  Street  etc  B.  Co,  60 
N.  Y.  209. 

The  rl^t  of  eminent  domain — ^that  is,  the 
right  to  tske  private  property  for  public  uses — 
is  a  ri^ht  inherent  in  the  State;  it  requires  no 
oonatitational  recognition,  as  it  is  an  attribute 
of  sovereignty. 

Mi».  A  B,  Biv,  Boom  Co.  v.  PatUreon,  98  U. 
8.  408  (26  L.  ed.  207);  U.  8.  v.  Jonee,  109  U.  S. 
518@7  lu  ed.  1015);  Qiety  v.  Cincinnati,  W.  d  Z. 
B.th.4  Ohio  St  809;  Central  Branch  U.  P. 
S.  Oo.  w.  Atekimm  etc  B.  Co.  28  Km.  ^SS. 

Wbere  aned Is  authorized  by  law,  it  ia  not  an 
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injury  in  legal  contemplation,  although  dam^ 
age  may  result  therefrom. 

Columbia  Del,  Bridge  Co.  t.  Geieae,  85  N.  J. 
L.  568,  668,  564. 

Section  18  in  the  Bill  of  Rights  in  the  Eanpas 
Constitution  can  have  no  effect  on  the  exercise 
of  the  right  of  eminent  domain,  and  certainly 
cannot  affect  the  question  as  to  whether  com- 
pensation should  be  made  or  not. 

Gilchriti  v.  8ehmidling,  12  Kan.  271.  Sea 
also  Patrick  v.  Croea  Boadi  Comrs,  4  McCord, 
L.  641. 

The  Judicial  cannot  prescribe  to  the  legisla- 
tive departments  of  the  government  limitations 
upon  the  exercise  of  its  acknowledged  powers. 

Veazie  Bank  v.  Fenno,  75  U.  S.  8  Wall.  548 
(19  L.  ed.  487;)  Spencer  v.  Merchant,  125  U.  S. 
865  (31  L.  ed.  767). 

The  provision  in  the  Fifth  Amendment  to 
the  Feoeral  Constitution,  declaring  that  private 
property  shall  not  be  taken  for  public  use  with- 
out Just  compensation,  is  only  a  limitation  on 
the  power  of  the  United  States,  and  is  not  ap- 
plicable to  the  Legislatures  of  the  several 
States. 

Barron  v.  Baltimore,  82  U.  S,  7  Pet.  248  (8 
L.  ed.  672):  Withers  v.  Buckley,  61  U.  S.  20 
How.  84  (15  L.  ed.  816). 

A  railroad  is  not  an  unreasonable  obstruction 
to  the  free  use  of  a  street,  but  rather  a  new  and 
Improved  method  of  using  the  same  and  ger- 
mane to  its  principal  object  as  a  passage  way, 
to  which  the  genius  of  the  law  will  readily  ac- 
commodate itself. 

Mills.  Em.  Dom.  §  201;  Dtoenger  ▼.  Chicago 
d  Q.  T.  B.  Co.  98  Ind.  167.  158;  Barney  v. 
Keokuk,  94  U.  S.  840,  841 124  L.  ed.  228, 229); 
Brigge  v.  Lettision  d  A.  Horse  If.  Co.  4  New 
Eug.  Kcp.  540,  7U  Maine,  868, 82  Am.  &  Eng. 
R  R  Cas.  167, 168. 

The  authorities  of  a  dtv  having  the  right  to 
make  chanses  in  the  grades  of  streets,  are  au- 
thorized to  direct  such  changes  to  be  made  by 
a  railroad  company  for  the  use  of  its  tracks, 
and  no  damages  will  be  allowed  for  such 
changes. 

MiUs,  Em.  Dom.  S  199;  Briggs  v.  Lewiston  d 
A,  Horse  BCo.A  New  Eng.  Rep.  546, 79  Maine, 
868, 82  Am.  &  Eng.  R  RCas.  167-169;  Slatten 
Y.  Des  Moines  VaUey  BCo.2&  Iowa,  149,  155, 
156;  Uliney.  IT.  T.  Gent.  etc.  B,  Co.  2  Cent. 
Rep.  116,  101  N.  Y.  108;  Newport  d  C.  Bridge 
Co,  V.  Foote,  9  Bush  (Ky.)  264;  Wc^e  v.  Cooing- 
tend  L,  R.  Co.  15 B.  Mon.  404. 

Under  legislative  authority  to  construct  its 
railroad  along  or  upon  a  street,  the  company  in 
the  location  of  the  same  may  lay  such  a  num- 
ber of  tracks  as  are  essential  to  the  convenient 
transaction  of  its  business,  and  for  that  purpose 
may  make  any  necessary  alteration  in  the  grade 
or  surface  of  the  highway. 

Mills.  Em.  Dom.  §  200;  Com.  v.  HaHford  d 
N.  H,  B,  Co.  14  Gray,  879;  ConklinY,  N.  7,C. 
d  W.  B.  Co.  8  Cent.  Rep.  194,  102  N.  Y.  107, 
110;  fiWton  V.  Sh/rt  Boute  B.  Co,  (Ky.)  82  Am. 
&  Eng.  R  R  Cas.  266;  Baltimore  d  P.  B,  Co.  v. 
Beaney,^  Md.  117;  Hatch  v.  Vt,  Gent.  B  Co. 
25  Vt.  49;  Bichardson  v.  Vt.  Cent,  R,  Co.  25  Vt 
465;  Phila.  d  T,  R.  C(fs  Case,  6  Whart  25,  86 
Am.  Dec.  202,  209. 

Consequential  injurv  to  property  is  not  a 

taking^'  in  the  constitutional  sense  and  com- 
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pensation  need  not  be  made;  and  damages  to 
property  owners  from  the  change  of  grade  or 
alterations  in  the  surface  of  a  street  is  not  a 
taking  of  property. 

Cooley,  Const  Lim.  6th  ed.  pp.  476, 672, 673. 

The  inipairaicnt  of  access  to  premises  is  not  a 
taking  of  property,  and  does  not  entitle  the 
land  owner  to  compensation. 

Towle  V.  Battem  R  Go.  17  N.  H.  519;  Whit- 
Her  ▼.  Portland  d  K.  R,  Co,  88  Maine,  37;  Kei^ 
linger  v.  Fcrty-aecond  Street  etc.  R  Go.  00  N. 
T.  2('6;  Eodiettey,  Chicago  etc,  R.  Co.  82  Minn. 
201, 17  Am.  &  £ng.  R.  R.  Cas.  192;  Boston  4b 
TT.  R  Co.  V.  Old  Colony  R  Co.  12  Ciwh.  605; 
Coeter  ▼.  Albany,  48  N.  T.  a99;  McLavehlin  ▼. 
CJiarlotU  dt  8,  C,  R.  Co.  5  Rich.  L.  (S.  C),  588; 
Jforihern  Transp.  Co.  v.  CJiieago.W  D.  6.  636 
(25  L.  ed.  880).  See  generally,  Barr  ▼.  OsLa- 
luoM,,  45  Iowa,  275. 

The  doctrine  of  8tnrv  ▼.  New  York  Elewted 
Railroad  Company,  90  1^.  T.  122,  even  in  New 
York  was  only  intended  to  apply  to  elevated 
railroads  wliicb  require  the  placing  of  structures 
in  and  over  the  traveled  thoroughfare.  It  does 
not  apply  to  the  construction  of  a  railroad  upon 
the  ground  in  a  street  or  bighway,  and  the 
consequent  changing  of  grade  ueoeffsary  thereto. 

See  Conklin  v.  A.  7.  0.  d  W.  R.  Co.  102  N. 
T.  112, 8  Cent.  Rep.  194. 

Mr.  H«  K.  MeConnellt  for  defendant  In 
error: 

The  statutes  regulating  the  platting  of  cities, 
towns  and  additions  thereto  are  favorable  to 
and  in  the  interest  of  the  town  proprietor. 

Kan.  Comp.  Laws  1885,  chap.  78,  ^^  1-5. 

The  town  proprietor  takes  the  benefit  of  the 
statutes  allowing  and  ri'gulatmg  the  phitting 
of  towns,  cities  and  additions  cum  onere. 

Wood  V.  National  Water  W&rke  Co.  88  Ean. 
590;  2  DilL  Mun.Corp.8d  ed.  $$  628  note  2,  64U. 

To  secure  the  right  to  sell  platted  lots  of 
land  there  must  first  be  platted  and  conveyed 
absolutely  to  the  county  proper  streets  and 
alleys. 

Ksn.Comp.  Laws  1885,  chap.  78,g§  1-5;  Wond 
T.  Natiofial  Water  Works  Co.  83  Knn.  500;  Tons- 
ley  V.  Galena  Mia.  d8.  Co.U  Kan.  828. 

Streets  and  alleys  have  a  twofold  character: 
that  of  public  and  private  easements.  As 
highways  they  belong  to  the  public.  As  ave- 
nues of  ingress  and  egress  to  and  from  private 
abutting  property  they  are  the  private  indi- 
vidual property  of  the  abutter. 

2  Dill.  Mun.  Corp.  8d  ed.  ^§660, 661;  Tiede- 
man,  I^al  Prop.  §842;  Phxtbriek  v.  Ekoinn, 
97  Mass.  183;  Pope  v.  O'Uara,  4«  N.  Y.  455; 
Parrot  v.  dneinnati  ete.  R.  Co.  10  Ohio  St.  080; 
Smith  V.  I^aoenworth,  15  Ean.  81;  MoUtor  ▼. 
SJuiUlon,  87  Kan.  246. 

An  abutting  lot  owner  hasa  private  property 
In  the  streets  and  alleys  bounding  his  lots  as 
meiins  of  ingress  and  egress  which  mny  not  he 
taken  or  impaired  without  compensation  being 
first  mnde. 

Atehinan  d  N.  R  Co.  v.  Garside,  10  Kan. 
652;  Central  Branch  U.  P.  R.  Co.  v.  Twirif,  23 
Kan.  585;  Kun»i»  City  d  0.  R  Co,  v.  Ilicke, 
80  Kan.  292;  Central  Branch  U.  P.  R.  Co.  v. 
Andretos,  80  Knn.  5S0;  Kanmn  City  d  E,  R. 
Co.  V.  Kietjel*),  82  Kan.  608:  hthr  v.  Metr'tjKili' 
tan  EL  R,  Co.  6  Cent.  Kip.  871, 104  N.  Y.  268; 
Terre  Ihnite  d  L.  R.  Co.  v.  Bifve/l,  6  West 
Rop.  258,  108  Ind.  118;  PittubunjIwyc^ucUou  R. 
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Go.  y.  MeGuieheon  (Pk.)  6  Cent.  Rep.  766; 
Orqftony.  Baltimore  d  O.  R  Cd.2\  Fed.  Rep. 
809;  Moltandin  v.  Union  Pac  R  Go.  14  Fed. 
Rep.  894;  Ward  ▼.  Detroit,  M.  d  M.  R  Go. 
(3Iich.)  28  N.  W.  Rep.  78);  McClean  v.  ChieaQo 
etc.  R  Go.  67  Iowa.  568;  Oniaha  d  R.  F.  R. 
Go.  Y.  Rogers,  16  Neb.  117;  Bvehnerw.  Chicago 
ete.  R  Go.  60  Wis.  264:  Bvrlington  d  M.  R 
Co.  Y.  Reinhackle,  15  Neb.  279;  Gottechalk  y. 
Chicago  etc  R.  Go.  14  Neb.  650;  Hastings  d 
G.  I.  R.  Go.  Y.  IngaUs,  15  Npb.  128;  Hanaon  v. 
Chicago  etc.  R  Co.  61  Iowa,  688;  Buchner  y. 
Chicago  ete.  R  Co.  56  Wis.  408;  MnlhoUand  v. 
Des  Moines  etc.  R.  Co.  60  Iowa,  740;  Brakken 
Y.  Minneapolis  d  St.  L.  R  Go.  29  Minn.  41; 
Drady  y.  Iks  Moines  d  Ft.  D.  R.  Go.  57  Iowa, 
898;  Garli  y.  SliUioaUr,  St.  R  d  T.  Co.  ^ 
Minn.  878;  Stanley  y.  Davenport,  64  Iowa, 
468;  GMmrne  v.  Gvlf,  C.  d  8.  F.  R  Co.  f» 
Tex.  457;  RensseUier  v.  Leopold,  8  West.  Rep. 
874,  106  Ind.  29;  Denver  v.  Bayer,  7  Colo.  118; 
Redinger  v.  MarqvetU  d  W.  R.  Co.  (Mich.)  28 
N.  W.  Rep.  776;  ZeU  y.  First  Universalis  Suei- 
etyiPsL.)  12  Cent.  Rep.  148;  B^Hfnes  v.  I%omaM, 
7  Ind.  fy;  IndianavoUs  y.  Croas,  7  Ind.  9;  Grauh 
ford  Y.  Delairare,  7  Ohio  St.  469, 469. 

Sulidivision  4  of  section  47  of  chapter  28» 
Compiled  Laws  of  Kansas,  1885,  is  in  contra- 
vention of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  Slates  and  void  because 
it  authorizes  the  taking  and  appropriating  of 
private  property  for  public  use  and  does  not 
provide  for  the  ascertainment  or  payment  of 
damages  or  compensation  therefor. 

It  is  also  in  contravention  of  section  4,  article 
12  of  the  Constitution  of  the  State  of  Kansas, 
which  reads:  "  No  right  of  way  shall  be  appro- 
priated to  the  use  of  anv  corpoiation,  until  full 
compensation  therefor  be  first  made  iu  money, 
or  seen  led  by  a  deposit  of  money,  to  I  be  owner, 
irrespective  of  any  lieneflt  from  any  Improve- 
ment proposed  by  such  corporation.^' 

Hunt  Y.  Smith,  9  Kan.  187;  Mo.  K.  d  T.  R 
Go.  V.  Ward,  10  Kan.  852;  Shawnee  County  v. 
BeekwUK  10  Kan.  608;  SI.  Joseph  d  D.  G.  R 
Go.  Y.  GaUender,  18  Kan.  496. 

The  Osage  Carbon  Company  could  not  valid- 
ly reserve  for  itself  and  assigns,  in  the  platting 
of  the  addition,  the  right  to  use  and  occupy  F 
Street  for  the  purpose  of  constructing  and 
operating  a  railroad,  as  such  a  reservation  la 
beyond  us  chatter  powers  and  void. 

Cooley,  Const.  Lim.  5th  ed.  pp.  488,  489;  1 
Dill.  .Mun.  Corp.  8d  ed.  par.  447. 

Such  a  reservation  is  against  public  policy 
and  void. 

Wood  Y.  Nat.  Water  Works  Co.  83  Kan  690, 
and  cases  there  cited;  Tous/ey  v.  Of*lena  Min 
d  8.  Go.  24  Kan.  828;  Brown  y.  Manning, 
Ohio,  208;  Redinger  v.  Marquette  d  W.  R 
(Mich.)  28  N.  W.  Rep.  775. 

Horton,  CA.  J.,  delivered  the  opinion 
the  court: 

This  was  an  action  commenced  by  Andrew 
Lftrsen  against  the  Ottawa,  Osag^  City  & 
Council  Grove  Railroad  Company,  to  necover 
$1,000  dnmagcs,  on  account  of  ilic  location, 
construction  and  operation  of  its  road  upon  a 
pulilic  street  in  an  addition  to  Os^rge  City,  in 
front  of  lots  own*  d  and  occupied  by  him. 

In  its  answer  for  a  tliird  di'icusc,  the  niilroad 
company  admit  led  tltat  it  was  a  corporation. 
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engaged  in  the  operation  of  a  railroad  through 
Oaage  County,  and  over  and  upon  F  Street  in 
tlie  City  of  Osage  City;  but  alieiBed  tbat  the 
dty,  by  ordinance  No.  166,  entitled  "  An  Or- 
dinance Granting  the  Right  of  Way  to  the  Ot- 
tawa, Osage  Ci^  &  Council  Grove  Railroad 
Company,  through  the  Ciiy  of  Osage"  (which 
was  duly  approved  and  published),  granted  to 
the  companv  the  richt  to  construct,  onerate 
and  maintain  its  rauroad  and  track,  and  such 
turnouts,  switches,  and  side  tracks  as  were  es- 
sentia! and  necessary  to  the  transaction  of  the 
business  of  the  company  upon  F  Street,  and 
the  right  to  maintain  drains  along  F  Street,  and 
nm  cars,  engines  and  trains  upon  its  right  of 
way;  that,  under  the  authority  conferied  by 
the  ordinance,  the  company  had  in  the  proper 
and  legal  manner  constructed  its  track  on  F 
Street^  in  the  city,  and  run  its  cars,  trains  and 
enginea  upon  said  street,  and  made  the  neces- 
mry  alterations  of  the  surface  of  said  stieet, 
but  bad  not  necessanly  impaired  the  usefulness 
of  the  street  for  public  travel  and  access  to 
abutting  lots;  that  the  City  of  Osage  City  was 
an  incorporated  dty  of  the  State,  and  that  the 
lots  set  forth  in  block  40  of  the  Osaee  Carbon 
Company's  Second  Addition  to  the  City  of 
Osage  City,  and  F  Street,  which  abutted  said 
lots,  and  on  which  defendant's  railroad  was 
constructed,  were  within  the  corporate  limits 
ol  said  dly. 

The  district  court  sustained  a  demurrer  to 
this  part  of  the  answer,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  any 
defense  So  the  petition  of  Larsen. 

Subdivision  4,  g  47,  chnp.  28,  Compiled 
Lanis  1885,  reads:  "Every  railway  corpora- 
tioo  shall,  in  addition  to  tne  powers  hereinbe- 
fore conferred,  have  power  ...  to  construct 
its  road  across,  along  or  upon  any  stream  of 
water,  water-course,  street,  highway,  plank- 
road  or  turnpike  which  the  route  oi  its  road 
shall  intersect  or  touch;  but  the  company  shall 
restore  the  stream,  water-course,  street,  hiirh- 
way,  plankrond  or  turnpike  thus  intersected  or 
touched,  to  its  former  state,  or  to  such  state  as 
to  have  not  necessarily  impaired  Its  usefulness. 
Nothing  herein  contained  shall  be  construed  to 
authorize  the  construction  of  any  railway  not 
already  located  in,  upon  or  across  any  street  in 
any  city  incorporate,  or  town^  without  the  as- 
sent of  the  corporate  authorities  of  such  city." 
See,  al«o,  section  65.  chap.  19,  Compiled  Laws 
1885,  giving  cities  of  the  second  clan's  the  power 
to  provide  for  the  passage  of  railroads  over  or 
upon  streets  and  public  grounds. 

In  Atrhimm  d  N.  Railroad  Company  v.  Oar- 
tide,  10  Kan.  552,  it  was  dcdded  that  "  A  rail- 
way company  having  authority  from  the  city 
may  construct  and  operate  its  road  over  streets 
and  public  grounds  without  compensntion  to 
the  abutting  lot  owners  for  the  use  of  the  same, 
and  without  being  liable  to  such  lot  owners 
for  consequential  damages  arising  from  noise, 
smoke,  offensive  vapors,  sparks,  nres,  shaking 
of  the  ground,  and  other  inconveniences  and 
annoyances*  where  the  railroad  is  operated 
in  a  legal  and  proper  manner;  and  in  fact  it 
may  so  construct  and  operate  its  road  without 
being  liable  to  said  lot  owner  for  any  damage, 
where  the  road  is  constructed  and  operated  in 
a  legal  and  proper  manner.*' 

It  was  dedded  in  Methoditt-Epitcapal  Church 
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V.  Wyandotte,  81  Ean.  721,  that,  in  the  ab- 
sence  of  a  statute  creating  a  liability,  "  An  ac- 
tion will  not  lie  against  a  city  for  oamaKes  for 
the  injury  to  adjoining  property  caused  by  a 
change  having  been  lawfully  made  by  the  city 
authorities  in  the  grade  of  a  public  stnet"  2 
Dill.  yixm.  Corp.  ^  990;  Hedrick  v.  Olathe,  80 
Kan.  848. 

In  Better  v.  Atchison  Railroad  Company,  28 
Kan.  625,  it  was  said:  "The  Lejiislaturc,  as 
the  representative  of  the  public,  has  plenary 
power  over  streets  and  highways,  and,  as  a 
general  rule,  full  discretion  as  to  opening,  im- 
proving and  vacating  the  same." 

A  railroad  laid  out  over  or  on  a  public  street 
or  highway,  so  as  to  obBtruct  it,  without  ex- 
press statutory  authority  or  necessary  implica- 
tion, is  a  nuisance;  and  tl.e  company  laying 
and  operating  such  a  road  is  liable,  by  indict- 
ment or  otherwise,  for  creating  and  mnintain- 
inff  a  nuisance;  hence,  the  answer  properly 
alleged  the  express  authority  of  the  railroad 
company  to  construct,  operate  and  maintain  its 
road  upon  the  street  described  in  the  petition; 
and  also  that  the  road  was  "constructed  and  op- 
erated in  a  legal  and  proper  manner,"  so  as  not 
to  unnecessarily  impair  the  usefulness  of  the 
street  for  public  travel  and  access  to  abutting 
lots.  If  all  the  facts  stated  in  the  third  defense 
are  true,  then  the  plaintiff  is  not  entitled  to  re- 
cover, as  the  facts  alleged  are  a  full  and  suf- 
ficient answer  to  the  petition. 

Counsel  for  Larsen  contend,  however,  that 
said  subdivision  4,  ^  47,  chap.  28,  is  in  contra- 
vention of  section  4,  art.  12,  of  the  Constitu- 
tion of  the  State;  and  also  of  the  Fifth  Amend- 
ment of  the  Constitution  of  tlie  United  States; 
and  therefore  that  the  statute  is-void. 

Such  is  not  the  case.  The  constitutional 
right  to  compensation  for  private  property 
taken  for  pubhc  use  docs  not  extend  to  instances 
where  the  land  is  not  actually  taken,  but  only 
indirectly  or  consequentially  injured;  and  an 
Act  or  an  ordinance  authorizing  the  construc- 
tion of  a  railn>ad,  or  other  work  of  public  na- 
ture, upon  a  public  street  or  highway,  tbe  fee 
of  which  is  in  the  puUic,  is  not  un const  iiu 
tional  because  it  does  not  provide  foe  compen- 
sation for  injuries  to  abutting  lot  or  land 
ownere.  Radclife  v.  Brooklyn,  4  N.  Y.  195; 
lAzington  c§  0,  R,  Co,  v.  ApplegaU,  8  Dana 
289;  iiorthem  Transp.  Co,  v.  Chicayo,  99  U.  Si 
685  [25  L.  ed.  »36] ;  Chicago  etc.  It.  Co,  v. 
Joliet,  19  III.  85;  t'onklin  v.  New  York,  0,  dt  W. 
R  Co.  102  N.  Y.  107,  8  Cent.  Rep.  194.  See 
also  Hedrick  v.  OlaVie,  supra. 

Counsel  for  Larsen  claim,  however,  that  un- 
der Atchison  Railroad  Company  v.  Garside, 
hupra;  Centred  Branch  Railroad  Cotnpany  v. 
Ticine,  23  Kan.  6F5:  «^nd  Cential  Branch  Rail- 
road Company  v.  Am/reios,  26  Kan.  702,  and 
80  Kan.  5£0,  the  plaintiff  is  entitled  to  recover 
pro  tanto  for  any  impiiirment  or  partial  de- 
struction of  inji^ress  or  egress  to  his  lots. 

In  the  Oarntde  Case  \\  is  said:  "Therefore, 
in  a  case  like  the  one  at  bar,  where  the  railroad 
company  has  the  legal  right  to  construct  and 
operate  its  road  over  certain  grounds,  we  do 
not  think  that  the  company  can  bv  so  doing  bo 
held  liable  for  any  aamages  of  any  kind, 
where  it  conbtructs  and  operates  its  road  in  a 
legal  and  proper  manner.  It  can  beheld  liable 
only  where  it  constructs  and  operates  its  road 
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In  an  illegal,  improper  or  wrongful  manner. 
Tbe  plaintiff  may,  we  tbink,  recover  for  the 
third  Ikind  of  damages.  But,  before  ho  can  do 
so,  be  must  show,  among  other  things,  that  tbe 
levee  is  a  street  or  highway,  as  be  bos  alleged; 
that  tbe  railroad  company  wrongfully  and  un- 
necessarily blocked  up  and  obstructed  tbe  said 
street  or  highway;  and  that  the  plaintiff  re- 
ceived actual  injury  from  such  obstruction. 
And  the  injury  must  be  special  as  to  him,  and 
not  such  as  affects  the  public  in  general.  Of 
course,  tbe  railroad  company  can  have  no  legal 
right  to  permanently  block  up  the  street;  and 
it  can  have  no  legal  right  to  temporarily  block 
up  or  obstruct  a  street,  except  where  it  neces- 
sarily does  so  in  the  lawful  and  proper  use  of  its 
road.  It  can  pass  and  repass  with  its  engines 
and  cars  the  same  as  individuals  may  with  their 
vehicles,  and  for  such  passing  and  repassing  it 
cannot,  of  course,  be  liable  to  anyone;  but  it 
has  no  more  right  to  obstnict  the  street  than  an 
individual  has,  and  it  may  make  itself  liable 
for  obstructing  a  street  the  same  as  an  indi- 
vidual may." 

In  the  Tufins  Case  the  damages  were  allowed 
for  completely  obstructing  access  to  an  adjoin- 
ing lot 

In  the  AndretM  Oase  damages  were  allowed 
upon  the  grouod  that  the  lot  owner  considered 
tbe  complete  obstruction  by  the  railroad  com- 
pany as  a  permanent  taking  and  appropriation 
of  the  alley. 

In  all  of  these  cases  it  was  asserted  that  a 
railroad  company  had  no  legal  right  to  block 
up  or  wholly  obstruct  a  street.  These  de- 
cisions, however,  are  to  the  effect  only  that  a 
railroad  company  has  no  more  right  to  obstruct 
the  street  than  an  individnsi  has,  and  it  may 
make  itself  liable  for  wrongfully  and  unneces- 
sarily obstructing  a  street  the  same  as  an  indi- 
vidual. To  illustrate:  an  individual  mav  drive 
his  carriage  or  other  vehicle  up  and  down  a 
street;  but  if  he  wrongfully  and  unnecessarily 
blocks  up  the  stceet  with  his  carriage  or  veliide. 


so  that  it  cannot  be  used  for  other  vehicles,  or 
for  persons  passing  and  repassing,  he  will  be 
liable  to  anyone  damaged  thereby.  This  court 
has  held  the  same  way  in  regard  to  the  passing 
and  repassing  of  engines  and  cars  upon  a 
street,  where  the  railroad  company  has  a  legal 
right  to  construct  and  operate  ii;s  road.  It  has» 
however,  gone  no  further.  Tbe  pro  tarUo 
theory  has  never  been  adopted.  Indirect  and 
general  injuries  give  the  lot  owner  in  this  case 
no  actionable  damages.  Heller  v.  Atchison  etc, 
R.  Co,  supra. 

Counsel  refer  to  the  decisions  of  several 
courts,  which,  to  some  extent,  support  the  court 
below  in  sustaining  the  demurrer.  These  de- 
cisions, as  in  Ohio,  are  contrary  to  the  law  else- 
where declared;  and  in  the  other  States  are 
upon  statutes  or  constitutional  provisions  widely 
differuig  from  ours.  In  passing,  we  may  add 
that  the  Legislature,  in  1881,  enacted  a  statute 
for  property  owners  to  recover  damages,  where 
the  grade  of  a  street  has  been  changed  to  their 
injury.  Comp.  Laws  1885,  chap.  18.  §  18. 
This  statute  does  not  apply  in  any  way  to  this 
case. 

As  to  the  second  defense  alleged  in  the  an- 
swer, we  do  not  think  it  important  or  materiaL 
The  reservation  to  the  Osage  Carbon  Company, 
its  successors  and  assifirns,  to  use  and  occupy 
the  street  for  the  purpose  of  operating  a  rail- 
road, merel  V  reserved  to  that  company,  if  it  re- 
served anything,  the  right  to  construct,  operate 
and  maintain  its  line  of  railroad  over  ana  upon 
the  street  in  a  proper  and  legal  manner.  All 
of  this  \b  alleged  to  have  been  done,  in  the  third 
defense  of  the  answer;  and  therefore  the  court 
below  committed  no  error  in  sustaining  the  de- 
murrer to  tbe  second  defense.  Wood  v.  Ifa- 
tianal  Water  Works  Co,  83  Kan.  690. 

The  ruling  and  judgment  of  the  Distriei  (hurt 
sustaining  the  demurrer  to  Ae  third  dtfensewitt 
be  oterrvled,  and  the  cause  remanded  for  further 
proceedings  in  accordance  vdth  the  views  herein 
expressed;  all  the  Justices  concurring. 
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L  A  polley  of  Inmiranee  oannotbe  ref  onned  to 
cover  tbe  interests  of  chUdren  of  the  insured, 
merely  because  the  insured  supposed  he  was  In- 
Borinir  their  interests  as  weU  as  bis  own,  wben 
nothing  was  aaid  at  tbe  time  of  the  insurance  as  to 
tbe  nature  and  extent  of  the  interest  insured. 

Sb  Where  an  ag^ent*  having  power  to  effect 


insurance  without  even  oonsultlnff  the  hove  of- 
fice, was  fully  apprised  of  the  ijrnoranoe  of  the 
person  insured,  who  was  an  iliiierate  German 
woman,  unable  to  read  or  write  ttie  Bnglisb  Ian- 
ffuase,  and  who  knew  all  alx)ut  the  nature  and 
extent  of  her  tlUe,  a  policy  issued  by  him  on  her 
property  wlU  not  be  void  because  she  is  not  the 
absolute  and  unconditional  owner,  although  it 
contained  a  stipulation  that  it  should  be  void  in 
that  event. 

8.  An  assent  issuincr  an  insurance  policy  with  full 
power  to  do  so  without  even  consulting  the  home 
office,  will  be  regarded,  so  far  as  concerns  his 
knowledge  as  to  the  title  of  the  property  insured* 


Noxm— rYisuroncs  policy:  reformation  of.  The 
equity  Jurisdiction  is  applied  where  necessary  and 
proper  to  the  reformation  of  contracts  of  insurance. 
Harris  v.  Oolumbiana  County  Mut.  Ins.  Go.  18  Ohio, 
116;  Ftremans  Ins.  Go.  v.  Powell,  13  B.  Mon.  811. 
Equity  wiU  interpose,  not  only  in  cases  of  fraud,  but 
also  of  mistake,  where  a  policy  is  drawn  up  in  a 
form  different  from  the  appUcation.  National  F.  Ins. 
Co.  V.  Crane,  16  Md.SB5;  OoUett  v.  Morrison,  liS  Bng, 
L.  ft  Bq.  171:  Heame  v.  Kew  Bng.  Mut.  M.  ins.  Go. 
87n.8.2OWaU.4«l4l0L.ed.807);  Kerr,  Fraud  &  M. 

d  J..  R.  A. 


419.  The  mistake  must,  however,  be  mutual,  as  a 
policy  of  insurance  cannot  be  reformed  for  mistake 
of  the  insured  alone.  Gooper  v.  Farmers  Mut.  F. 
Ins.  Go.  60  Pa.  907;  Booke  v.  Kensington.  2  Kay  &  J. 
TU;  Eaton  y.  Bennett,  84  Beav.  196.  A  mistake  on 
one  side  may  be  a  ground  for  rescinding,  but  not  for 
reforming,  a  contract.  Mortimer  v.  Shortall,  2  Dm. 
& W. 872:  8^  V. Sells,! Drew. & 8. 48.  Where  the 
minds  of  the  parties  have  not  met  there  is  no  con- 
tract and  hence  none  to  be  rectified.  Bentley  y, 
Maokay,  81  L.  J.  Cai.  709:  Baldwin  y .  Mildeberger,  fl 
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as  If  be  was  tn  ffMi  the  pttaotpa],  and  it  is  im- 
materia]  that  bts  knowtodge  maj  bare  been  ao- 
qnlred  tn  business  transactions  entirely  discon- 
nected  with  the  matter  of  tnsuranoe. 

A.  Tbe  iBterMt  of  a  widow  In  property 
Insiired  may  taiolude  a  claim  against  the  prop- 
erty for  payment  of  incumbmnces,  although 
barred  by  statute.  The  Insurer,  not  beinir  a  credi- 
tor of  the  estate,  or  Interested  In  any  manner  in 
the  property  itself,  cannot  plead  the  statutory 
bar  against  such  claim. 

9k.  Whore  after  eqoitable  lames  as  to  re- 
finmiatloii  of  the  policy  had  been  tried 
and  determined  against  the  plaintiff,  the  court 
proceeded  without  objection  to  render  Judgment 
fbr  the  plaintiff  for  the  value  of  her  interest  In 
the  property,  it  Is  too  late  after  Judgment  to 
move  to  txansf  er  the  case  to  the  ordinary  docket 

(November  20, 1888.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circdit  Court  for  Daviess  County  in 
Chanoenr  (Little,  J,),  in  a  suit  for  the  refor- 
matlonoi  a  Are  insurance  policy  and  for  recovery 
thereon.    Affirmed, 

This  suit  was  brought  by  Mar^caret  Haas  and 
her  children,  against  the  fiartford  Fire  Insur- 
ance Company.  The  court  below  refused  to 
reform  the  contract  of  insurance  and  dismissed 
the  petition  as  to  the  children,  but  rendered 
fudfnnent  for  Mrs.  Haas  against  tbe  defendant 
for  $1  yiHVi.  From  this  Judgment  the  defendant 
appealed,  and  the  children  filed  a  cross  appeal. 

An  action  at  law  bad  been  previously  brought 
by  Mia  Haas  against  the  insurance  company 
on  tbe  same  policy,  in  which  action  there  was 
a  trial  resulting  in  a  verdict  for  tbe  plaintiff: 
but  a  new  trial  was  granted  the  defendant  by 
the  trial  court,  whereupon  the  plaintiff  dis- 
miiveil  ihe  action  without  prejudice;  and  there- 
after this  suit  in  equity  was  commenced. 

Tbe  questions  presented,  and  tbe  facts  con- 
nected therewith,  are  stated  in  the  opinion. 

Mr,  Edward  W«  BLutest  for  the  insurance 
company,  appellant: 

Where  the  contract  is  as  the  insurer  under- 
stood that  it  was  to  be,  the  fact  that  the  insured 
intended  that  it  should  be  different,  or  did  not 
understand  its  effect  as  written,  does  not 
authorize  tbe  chancellor  to  reform  the  policy* 

Wood,  Insurance,  g$^  480.  481;  Querniey  ▼. 
Am,  Tm,  Co.  17  Minn.  104;  Cooper  v.  Farmen 
Milt.  F.  Im.  Co.  60  Pa.  807;  -Bryce  v.  LariUard 
F,  Ins.  Co.  55  N.Y.  240. 

The  minds  of  the  parties  did  not  meet,  and 
there  was  therefore  il  reality  no  contract.  One 
party  understood  the  matter  one  way,  and  the 
other  another. 

8ee  Wood,  Insurance,  81« 

The  acceptance  of  the  policy  witbout  any 
lepresentations  as  to  title  or  any  statement 
of  the  specific  interest  of  the  assured  amounts 
to  a  declaration  on  his  part  that  his  interest  is 
■bsolute. 


Lanher  ▼.  St.  Joieph  F.  d  V.  Int.  €b.  86  N. 
Y.  428;  Mer9Y.  FrankUnltiM.  Co.  68  Mo.  127. 

The  knowledge  of  the  agent  is  not  in  every 
case  the  knowlrage  of  the  company* 

Oalhraiih  ▼.  Arlington  Mut.  L.  int.  Co.  IS 
Bush,  29;  Western  Amir.  Co.  y.  Beetor  (  Ky.) 
8  8.  W.  Rep.415, 8  Ky .  Law.  Rep. — .  Bee  also 
Agrienlt.  int.  Co.  v.  Montague,  88  Mich.  548; 
Peoria  M.  d  F.  Ins.  Co.  v.  haU,  12  Micb.  202* 

Mefere.  Owen  A  EUle*  for  Mrs.  Haas  and 
children,  appellees: 

If  there  has  been  a  mistake  in  issuing  tbe 
policy,  tbe  court  will,  on  proper  application, 
correct  it 

Franklin  F,  Tne.  Co.  y.  HewiU,  8  B.  Mon. 
231;  Fireman^  Ine.  Go.  v.  PomU,  18  B.  Mon. 
812;  May,  iDSurance,  §§  d65,  566. 

When  an  agent  takes  charge  of  the  applica- 
tion or  assumes  without  advice  from  the  in- 
sured to  vnrite  up  the  policy,  then  the  com- 
pany  will  be  bound;  and  if  mistakes  are  made, 
it  is  the  company's  misfortune. 

May  V.  Buckeye  Mut.  Ine.  Co.  25  Wis.  291; 
Washington  F.  In:  Co.  v.  KeUy,  82  Md.  421; 
Lycoming  F.  Ins,  Co.  y.  Jackson,  88  Di  802. 

Pryor*  J.,  delivered  the  opinion  of  the 
court: 

Margaret  Haas  and  her  children  were  the 
owners  of  a  brick  building  in  the  Town  of 
Owensboro,  upon  which  insurance  was  ob- 
tained by  her  for  the  sum  of  $2,000  in  the 
Hartford  Insurance  Company.  The  premium 
paid  was  $82,  and  the  insurance  was  against 
loss  or  dama^  resulting  from  fire.  Tbe  fee 
was  in  the  children  of  Mrs.  Haas,  her  interest 
being  confined  to  her  dower  and  a  lien  for  a 
purchase  money  note  that  hni  been  taken  up 
iiy  her  after  tbe  death  of  her  husliand  out  of 
her  own  means.  The  policy  of  insurance  is 
issued  in  tbe  name  of  Margaret  Haas,  witbout 
reference  to  her  interest  or  that  of  her  children, 
and  contains  a  stipulation  to  the  effect  that 
"If  tbe  assured  is  not  the  absolute  and  uncon- 
ditional owner  of  the  property  insured,  or  if 
said  property  be  a  building,  and  the  assured  is 
not  the  owner  of  the  land  in  fee  cdmple  on 
which  the  building  stands,  and  this  fact  is  not 
expressed  in  the  written  portion  of  the  policy," 
etc.,  "then^  and  in  every  such  case,  the  poncy 
shall  be  void." 

Tbe  building  was  destroyed  by  fire,  and  the 
appellant,  the  insurance  company,  contests  the 
right  of  recovery  on  two  g^unds:  1,  the  as- 
smed  was  not  the  owner  in  lee  of  the  property 
insured,  and  failed  to  disclose  her  interest;  2, 
the  house  became  vacant  during  the  life  of  the 
policy,  and  was  unoccupied  when  destroyed — 
the  policy  providing  that  in  such  a  state  of  case 
the  liability  of  the  company  should  terminate. 

The  appellee,  Mrs.  Haas,  ascertaining  the 
character  of  defense  relied  on,  filed  her  i)eti- 
tion  in  equity  seeking  to  reform  the  policy,  al- 


Han,  1TB;  Ooles  v.  Downe,  10  Paige,  584;  Oslverley  v. 
Wnuams,  1  Yes.  Jr.  21L 

A  policy  of  insurance  may  be  reformed,  althouffh 
the  msiured  has  held  the  polloy  untU  after  a  loss,  in 
sIleBoe  and  in  ignorance— from  omission  to  read  the 
pottejr  or  from  a  careless  readlng^-of  the  neoesrtty 
TOrsocdirefornaiion.  Phoenix  FT  Ins.  Oo.  v.  Gumee, 
1  Falge.  S9&  Palmer  v.  Hartford  F.  Ins.  Go.  4  New 
BDf.  Bepu  470,  MOonn.  604.  A  court  of  emilty  has 
antmni^  to  reform  a  oontraot,  where  there  has 
been  an  omisBloo  c»f  a  material  word  or  stipulation 
\ff  mlslalBSb   Andrews  v.  IBmiit  F.  A  1L  Ins.  Go.  8 

SUR.A. 


Mason,  10;  1  Story,  Eq.  §  180.  And  a  policy  of  insur- 
ance is  within  the  principle;  but  a  court  ought  to 
be  extremely  cautious  in  the  exercise  of  such  an 
authority.  It  ought  to  withhold  its  aid  where  the 
mistake  u  not  made  out  by  the  dearest  evidence. 
Phoenix  Ids.  Go.  v.  Hoffheimer,  46  Miss.  0S7.  If  a 
narty  fails,  through  mistake,  to  ootain  such  a  policy 
as  he  is  entitled  to  by  an  existing  vabd  contract, 
equity  will  relieve,  although  the  mistake  arose 
through  Ignorance  of  law.  Oliver  v.  Mutual  Com* 
merdal  M.  Ins.  Go.  2  CurL  877. 
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leeftog  tbat  tbe  contract  of  Insiiranoe.  afi  made 
^Tth  the  agent,  was  to  fficare,  oot  only  her  in 
lerest,  but  that  of  ber  children,  and,  by  mis 
take,  the  proviaion  for  the  children  ^aa  omit- 
ted; and  seeks  to  recover  such  a  sum  as  she 
may  be  entitled  to  under  the  contract  Tb( 
averment  with  reference  to  the  character  of  the 
contract,  as  well  as  the  mistake  in  its  execu 
tion,  was  traversed  bv  the  company,  and  the 
defcnpes  already  alluded  to  relied  on  to  defeat 
any  recovery. 

That  the  appellant  supposed  she  was  fnsur 
ing  the  interest  her  children  had,  as  well  as  hei 
own,  is  evident;  but  from  the  testimony  it 
seems  there  was  nothing  said  as  to  the  nntun- 
and  extent  of  the  interest  insured;  and  the 
chancellor  could  not  well  enlarge  the  liability 
of  the  company  by  inf^erting  a  provision  in  the 
policy  for  the  benefit  of  the  children,  when  thi 
only  reason  aligned  for  so  doine  consists  in 
the  belief  by  the  mother  that  she liad  injured 
their  inteiest  in  the  property  as  well  as  her 
own. 

The  question  then  arises:  Is  the  policy  or 
contract  of  insurance  void,  because  of  the  fail- 
ure of  Mrs.  Haas  to  slate  the  real  nature  of  her 
title?  There  is  no  pretense  that  the  assured 
made  any  representations,  false  or  otherwise, 
in  tegaid  to  the  property  f>he  was  insurinpr,  or 
her  interest  in  it.  iSlte  seems  to  have  acted  in 
tie  l)est  of  faith,  believing  that  she  bad  tic 
riKhi  to  insure  the  house  at  its  full  value,  anc! 
was  entitled  to  receive  from  the  company  its 
fair  caKh  value  in  the  event  it  was  destroyed  b\ 
fire  during  the  life  of  the  policy.  So  wc  have 
a  case  where  the  assuied  had  an  insurable  in- 
terest; but,  having  failed  to  state  that  she  had 
lesM  than  a  fee  simple  title,  it  is  urged  that  the 
entire  contract  is  void. 

The  importance  of  diaclofdnff  the  nature  of 
the  interest  of  tie  assured  in  the  subject  mat- 
ter insured  cannot  be  overlooked;  ana  such  a 
•tipulation  in  the  contract  will  be  enforced,  lie- 
cause  binding  on  aU  the  parties,  although  the 
assured  may  have  resHrded  it  as  nonessential 
at  the  time  of  entering  into  the  contract,  or  have 
been  ignorant,  in  the  absence  of  some  fraud 
practiced  upon  him,  that  the  policy  contained 
such  a  stipulation.  The  evidence  m  this  cai^ 
shows,  however,  that  the  assured  was  an  illiter- 
ate German  woman,  unable  to  write  or  read  the 
English  language,  and  d(|iendent  upon  those 
with  whom  she  contracted  for  the  necessary 
Information  touching  such  a  business  transac- 
tion as  that  of  insuring  her  property.  She  did 
not  know  the  difference  between  a  title  in  fee 
and  a  dower  interest,  and  was  entirely  ignorant 
of  what  the  policy  contained.  In  this  condi 
tion,  as  the  proof  cleurly  shows,  she  relied  on 
the  general  agent  of  this  company  to  inform 
her,  or  rather  to  instruct  her,  as  to  the  nature 
of  her  ri^rhts.  She  had  been  insuring  with  the 
Slime  agent  for  ten  or  twelve  yea  re,  and  often 
in  the  some  company,  paying  her  annual  insur- 
ance upon  the  entire  cash  value  of  the  property 
iuMired. 

This  agent  was  invested  with  a  general  and 
plenary  power,  not  only  to  solicit,  but  to  effect, 
insurance,  without  even  consulting  the  I  ionic 
oltice.  He  lived  in  the  same  town  with  tlicap- 
pellet',  was  fully  apprised  of  her  ignorance  in 
regard  to  this  buf^iness  matter,  souglitand  solic- 
it^ her  to  insure  her  property,  and,  as  the  les- 

2  L.  R.  A. 


timony  shows,  knew  all  about  the  nature  and 
extent  of  ber  title.  He  knew  this  from  having 
.10  actual  examination  made  by  those  competent 

0  investigate  such  a  question;  and  now,  to 
liold  that  these  parties,  under  such  drcum- 
stances,  were  dealing  at  arm's  lensth,  and  for 
that  reason  dechire  the  policy  void,  would  be 

1  mere  mockery  of  justice,  and  give  to  this 
derelict  cf»mpany  the  eaininga  for  yeara  of  this 
condding  German  woman,  when  the  company 
or  its  agents  knew  that  if  the  propertv  was  de- 
•^troyed  by  fire  it  would  render  the  policy  void. 
The  a^ent  states,  and  it  is  doubtless  true,  be 
had  forgotten  the  fact  of  investigating  the  title; 
yet  the  facts  are  so  conclusive  on  that  subject 
as  to  leave  no  doubt  on  this  branch  of  the  cose'. 

Kor  do  we  understand  that  the  agent  is  at- 
'empting  to  shield  the  company  from  liability; 
out  nia  connection  with  the  transaction  must  be 
treated  as  if  this  woman  was  dealing  directly 
with  the  piinr-ipal  at  the  home  ofllce,  and  not 
with  the  agent  If  the  piincipal  knew  the  ex- 
t  *nt  of  Uie  appellee's  interest,  and  had  Insured 
'he  property  without  any  fraud  or  misrepre- 
sentation by  her  of  her  liile,  could  any  chancel 
lor,  under  the  cireumstances,  deny  her  relief  to 
the  extent  of  her  insurable  interest. 

In  May  on  Insurance,  >§  148,  p.  161,  it  is  said: 
"  It  baa,  in  fact,  been  very  generally  beld  thai 
knowledge  by  or  notice  to  the  agent  of  the  in- 
locuracy  of  a  statement  in  the  application  upon 
which  a  policy  is  issued,  after  such  notice  or 
knowledge,  binds  the  company,  and  prevents 
them  from  availing  themselves  of  the  inaccu- 
racy as  a  defense.  And  this  is  true,  even 
though  the  policy  provide  that  where  the  &{► 
plication  is  made  through  an  agent  of  the  com- 
{Hiny,  the  applicant  shall  be  responsible  for 
iiucn  agent's  representations." 

In  this  case  there  was  no  application  made  in 
writing.  The  subagent,  or  the  agent  of  the 
principal  agent,  ap|ieared  and  solicited  a  re- 
newal of  the  policy;  and  it  was  then  signed  and 
filled  up  at  the  aacnt's  oflSce  and  delivered  to 
the  appellee.  We  are  not  disposed  to  adjudge 
that  such  contracts,  aliingled  over  with  3li|>u- 
lations  that  are  practically  deceptive,  if  not  in- 
serted for  that  purpose,  are  binding  on  the  igno- 
rant and  illilciate,  when  f^uilty  of  no  fraud  or 
misrepresentation,  but  have  trusted  alone  to 
the  superior  knowledge  of  the  agent,  who  un- 
dertakes to  make  such  an  application  or  to  is- 
sue such  a  policy  as  will  met  t  the  requirements 
of  the  com|)any'iie  represents.  The  statements 
embodied  in  a  policy  issued  under  such  circum- 
stances, if  fal>e  or  erroneous,  should  be  re- 
garded as  the  act  of  the  insurer.  "The  mod- 
ern decisions,"  says  Mr.  May,  in  his  work  on 
Insurance,  "fully  sustain  this  proposition,  and 
are  founded  in  reason  and  Justice."  May» 
Ins.  105;  Rowley  v.  £!mpire  Ins.  Co.  86  N.  Y. 
650. 

It  is  urged  by  the  appellant  that  as  the  knowl- 
edge acquired  by  the  agent,  of  the  nature  of 
appellee's  title,  was  derived  hi  the  prosecution 
or  transiiction  of  business  engagements  entirely 
disconnected  with  the  matter  of  insurance 
therefore  the  knowledge  of  the  agent  should 
not  be  held  that  of  the  pHnripal.  We  think  it 
immaterial  in  what  manner  the  information 
was  ncquircd.  W  lieiher  in  the  course  of  his 
employment  as  agent,  or  otherwise,  be  had 
puboiial  knowledge  of  the  fact  the  fee  to  the 
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iwupcity  was  in  the  chfldTen  of  the  assured; 
and  the  appellee  should  not  be  made  the  tIc- 
tim  of  this  neglect  on  the  part  of  the  agent  aod 
the  iDsuranoe  oompanv  obtain  the  benefils  of 
the  toil  and  labor  of  tbis  woman  for  years,  in 
raising  the  means  with  which  to  keep  up  her 
Insaranoe.  Here  the  aeent  was  the  sole  judge 
ss  to  whether  he  would  issue  the  policy.  He 
was  noi  required  to  consult  his  principal  be- 
fore making  the  contract  of  insurance  complete, 
and  his  acts  should  be  regarded  as  if  he  was  in 
fact  the  principal.  Harriokan  y.  (hiem  /as. 
Oo.  49  Wis.  TL 

The  interest,  therefore,  that  the  appellee  bad 
in  this  insured  property  was  secured  by  tbis 
policy. 

llie  extent  of  that  interest  is  another  ques- 
tion involved.  That,  as  widow,  she  had  a 
dower  interest,  will  not  be  controverted;  and 
it  further  appears  that  she  relieved  the  proper- 
ty from  the  lien  of  a  purchase  money  note  out 
of  her  own  means,  ana  held  it  against  the  estate. 
The  appelUnt,  in  order  to  defeat  this  claim, 
has  rehed  on  the  statutory  bar,  as  if  the  appel- 
lee was  attempting  by  a  suit  in  eouity  to  en- 
force the  lien  agamst  the  protest  of  her  infant 
children.  Wbetber  the  children  could  defeat 
a  recovery  by  tbe  mother,  by  reason  of  the  lapse 
of  time,  we  will  not  stop  to  inquire.  The  com- 
pany is  not  a  creditor  of  the  estate,  or  interested 
in  any  manner  in  the  property  itself.  It  is 
liable  to  the  extent  of  apiiellee's  interest  in 
the  bouse  or  building  aestro>ed,  and  the 
plea  of  limitation  is  not  In  the  way  of  a  recov- 
ery. 

There  are  several  issues  of  fact  raised  by  the 
pleadings  and  proof— one  as  to  the  value  of 
the  property,  and  another  in  regard  to  tlie 
property  having  been  ieft  vacant.    The  view 


taken  by  the  court  below  is  suRtafned  by  tbe 
testimony  on  tbe  several  issues. 

It  is  also  complained  that  the  court  below 
erred  In  refusing  to  transfer  the  case  to  the  or- 
dinary docket,  after  having  adjud^red  that  the 
contract  could  not  be  reformed,  and  the  widow 
could  only  recover  to  the  extent  of  her  interests 
It  appeare  that,  after  the  equitable  iasnes  had 
been  tried,  the  court,  without  objection,  pro* 
ceeded  to  render  iudgment  for  tbe  appellee  for 
the  value  of  her  interest  which,  including  the 
lien  note,  amounted  to  $1,864,  with  interest 

After  this  judgment  bad  been  rendered,  the 
appellant  for  the  first  time  moved  to  transfer 
the  case.  It  was  then  too  late.  Nor  was  it 
necessary  for  the  trial  court,  the  case  being  in 
equity,  to  separate,  in  his  findings,  the  Uw 
from  tbe  facts;  and,  if  it  had  been,  tbe  1  iw,  as 
well  as  the  facts  presented,  has  been  fully  con- 
sidered. Tbe  appellee,  in  her  proof  of  loss 
and  in  an  ordinary  action  that  waa  for  some 
reason  dismissed,  swore  that  she  held  the  fee 
simple  title;  and  it  is  argued  that  this  should 
estop  ber  from  a  recovery  in  this  case.  We  have 
already,  in  effect,  determined  this  branch  of 
tbe  case.  It  is  plain  that  no  fraud,  misrepre- 
sentatfon  or  bad  faith  is  to  be  attributed  to  tbe 
appellee,  and  equally  certain  that  she  failed  to 
comprehend  the  character  of  her  title,  and 
lalmred  under  tbe  belief,  imtil  this  issue  was 
raised  by  the  eompanv,  that  she  liad  obtained 
a  poli<^  that  covereu  fully  tbe  cash  value  of 
the  entire  building.  In  this  she  was  mistaken; 
but  there  is  no  reason  in  law,  equity  or  justice 
for  denying  ber  right  to  recover  the  value  of 
her  own  interest  in  the  subject  matter  of  her 
contract.  Tbis  tuivin^  been  adjudsed  to  her 
by  the  chancellor,  h\BjudgrMnt  u  wns  a/lrmed 
on  ths  original  and  orou  appooL 


NEBRASKA  SUPREMB  COURT. 


UISSOURI  PACIFIC  R.  CO.,  Fiff.  in  Err., 

V, 

Nellie  A.  LEWIS,  Admrx. 
(....Neb,....) 

*L  Ifa  died  In  Kansaa*  fircKm  injuries  tbere* 

fur  which  It  is  claimed  that,  if  death  had  nut  eo- 
sued,  the  MIsBOuri  Paolflo  Railway  Company,  the 
party  inflicting  them,wouJd  have  t)een  liable  to  on 
actioD  for  damages.  Tbe  statute  of  that  State 
provides  that  an  action  may  t>e  brought  against 


the  party  by  the  personal  representative  of  the 
deoeoaed.  The  widow,  appointed  under  tbe  Laws 
of  Nebrsska  admlnlstratrU  of  L.  .brought  In  the 
circuit  court  of  this  State  a  suit  against  the  raU« 
way  comiMUiy.  Held,  that  the  suit  can  be  main- 
tained, the  right  of  action  not  being  limited  by 
the  statute  to  a  personal  representative  of  the 
deceased  appointed  in  Kansas,  and  amenable  to 
her  Jurisdiction.  See  Dcnniek  v.  CeiUral  K.  Ok 
108  U.S.  11  [SOU  ed. 430]. 
2.  The  distribation  of  mon^*  tf  recovered  by 


*Head  notes  by  the  Gourt. 


NOTB.— JfoKfsr  and  servant;  care  remtired.  The 
cnllnary  care  demanded  of  the  rallroaa  oompanv.to 
prutect  Its  employes,  is  that  degree  of  cure  wnich 
ordinarily  prudent  men,  in  operating  railroads, 
would  exercise  under  similar  circumstances.  H  uh  n 
V.  Ifou  Faa  B.  Co.  10  WePt.  Rep.  406.  83  Mo.  44a 
Tbe  question  of  negligence  on  the  part  of  tbe  com- 
pany cannot  be  resolved  alone  upon  tbe  fact  as  to 
the  number  of  roads  whose  guard  rails  are  or  are 
not  blocked,  nor  upon  the  relative  safety  of  such 
mods.  Those  are  facts  for  the  considenition  of 
the  inrr,  Huhn  v.  Mo.  Pao.  R.  Co.  10  West.  Uep. 
«fi,U  Mo.  440;  Maucnnan  v.  Siomeris,  71  Mo.  101; 
Nagel  V.  Mo.  Poc  R.  Co.  76  Mo.  654.  Norliitrenoc  on 
tbe  part  of  the  servant  In  such  coses  dnef«  not  nece»- 
saiuy  arise  from  his  knowledge  of  the  defect,  but 
la  aqutsrticm  of  fact  to  be  determined  fmm  suuh 
krtowkjuge,  and  the  other  circurasinnces  in  evi- 
dence.   Huhn  V.  Mo.  Fuc.  U.  Co.  10  West.  Rep.  4Ud, 


90  Ma  440,  citing  Stoddard  v.  St.  Louis  eta  R.  Oa 
66  Mo.  614;  Devlin  v.  Wabash  etc.  R.  Ca  4  West. 
Rep.  64.  87  Mo.  545;  Colorado  Cent.  R.  Co.  v.  Ogden« 
3  Colo.  riOO;  La^ure  v.  Oranlteville  Mfg.  Co.  18  S.  C. 
276;  Perlgo  v.  Chicago  eta  R.  Co.  65  Iowa.  886;  Huw- 
ley  V.  Northern  Cent.  R.  Co.  82  N.  T.  Snk 

Death  of  MTvarU  eaustd  Ity  neaUct  to  bfoclr  /rogf 
and  Quard  rail*.  Where  a  yardmaster  was  killed 
by  a  moving  train,  through  the  a]lc^,^Hl  nc;rligenoe 
of  the  company  to  block  the  track  and  guard  raU 
in  tbe  3'ai'd,  and  by  treason  hereof  his  f(M)t  was 
cauuht  in  the  rail  of  a  switch,  it  i  i  for  the  Jury  to 
determine  whether  at  the  time  of  the  accident,  de- 
ceased, having  knowledge  of  the  absence  of  the 
block,  was  acting  as  a  prudent  man  under  the  cir- 
cumntanoes.  His  mere  knowloflge  of  the  unsafe 
c«>nditlou  of  the  guanl  rail  witula  not  defeat  a  rrv 
oovery.  Huhn  v.  Mo.  Pac.  R.  Co.  10  W€«t.  Reu.406, 
I  02  Mo.  440.  If  the  instrumentality  furnished  for 
'  thosorvlcr  iBokiviuiisly  and  immediately  dangerous, 
BO  that  u  man  of  common  prudence  would  refuse 
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ttiB  wMow  from  iba  imlhraj  oompanr,  might  ba 

niforoBd  bj  tbo  oourta  of  tlita  St  ' 

DBF  preaoribad  by  Uw  Statute  ot 

9.  nw  Jad(^«at  of  tba  OoviitT'  Ctmrt  of 

W.  Cotuttar,  "*' "  " "-  '— ' 

■dmlnistTatloii 

tdDpbeld7 

*.  nia  MMwtmotlon  and  operattoii  of 
rallrmid  without  blooklDir  its  troga  hi 
nrttobea  to  not  Degll^eDee  per  ac.  of  which  a  oou 
will  take  Judicial  notloe  upon  proof  ot  the  fact  of 
auch  oonatruotlon  and  operatic^,  and  failure 
block  Ibe  frog)  and  iwltobea  only. 


againat »  rmllroad  eomnmnr 

for  (ha  deMta  of  her  hiubaad,  whei 
leged  In  the  petition  that  la  oooMniotliv  Iti  Una 
of  railroad  tha  defendant  negllKentlr  toUod  to 
block  Its  Bwltch«a  and  froga,  br  means  of  which 
the  deceased,  a  brakeman  emplored  hr  defeod- 
BDi,  In  coupling  can  stepped  hta  foot ' 
nitla  and  a  switch  and  beoame  taateaed  there,  by 
'  reason  of  wUch  be  waaruD  orer  by  thecareand 
killed.— hdif.  that  the  plslntft  could  not  recover 
without  the  evldeiioe  of  practical  meo  that  un- 
protected from  and  ewltcbea  are  laherently  un- 
.  wfeaoddangorotiawhenpnjdentlyandcBrefully 
,  worked  and  managed,  and  that  blocking  tham 
maierUUjr  Uneos  Ui6  danger  of  tlieir  use  and 


.  nlaed  bf  thoao  engamd  Id  the  oonstruodou  and 
operation  of  railroads  In  the  oonotry  or  vicinity 
'  by  the  adoption  and  useof  auch  ln]proremeDt,oi 
.  of  evidence  equlvuleDt 

(November  a  IBBSJ 

ERROR  h>  the  District  Court  of  IaqcbsIci 
Countj  (Field.  J.),  to  review  a  JudgmcDl 
Id  favor  of  the  plaiQiifT  below  fn  an  action  for 
damiigi-a  for  llie  denib  of  ttic  i>lninlilll's  bus- 
band,  alleged  to  have  been  caused  b;  the  ae^ll- 
gence  ol    the   defendant   lailroad    cotDpauy. 

The  facts,  and  questlona  presented,  are  stated 
Id  the  opinion. 

S(»t'-i.  B,  P.  Wag^ener  and  A.  R.  Tal< 
bat  for  plain  ti  IT  tit  error. 

ilr,  w.  B.  Ellar  for  defendant  Id  citot. 

Cobbi  ■/.,  deliToredtheopInloDof  tfae  court; 

This  cause  comes  to  Ibis  court  by  petition  In 
error  from  tbe  District  Court  of  lAncaster 
Countv.  The  plaintlfF  Id  Ibe  court  below  is 
(he  vldow  and  administratrix  of  Joseph  B. 
Lewis,  deceased.  The  plaintiff's  petiiion  al- 
leges that  tbe  defendant  la  a  corporation  duly 
organized  and  existing  bv  Ihe  Laws  of  tbe 
States  of  Kebraaks  and  Kansaa,  engaged  in 


running  and  operatine  a  line  ot  railroad  frona 
UdcoId,  Neb.,  to  anathrougb  Panona,  Kan., 
at  wblch  place  tbe  defenduit  bad  uaed  and 
operaied  a  number  of  side  tiscks  for  making 
up  trains,  bolb  of  trelgbt  abd  naaacDger  can, 
and  employed  a  number  of  bands  Id  and  about 
the  Hwiicbing  and  cbangiDg  of  care  of  tfae  de- 
fendant, and  other  cars  us«d  and  controlled  by 


the  Hwiicbing  and  cbaogiDg  of  care  of  tfae  de- 
fendant, and  other  cars  us«d  and  controlled  by 
It,  from  one  track  to  anotber.  In  and  about  the 
yards  of  tbe  defeodant;  that  the  defendaDi  used 
a  number  of  awitch  eof^nes  In  handliDg  and 
changing  its  cars;  that  nitb  each  of  satd  engioea 
there  was  employed  a  crew  of  bands  consisting 
of  a  conductor  or  yard  master,  an  engineer,  a 
fireman,  and  from  one  to  three  brakenien, 
under  the  direct  control  of  the  conduclor  or 
yard  masler;  that  in  the  constructioD  of  tlio 
switches  and  yard  of  the  dcfeDdant,  aDd  in 
laying  the  trncka,  llie  defendant  carelessly  an<i 
negligently,  at  or  Dear  the  passeager  depot  at 
Parsons,  and  wilhln  100  feet  of  the  platform, 
put  in  for  use  what  is  known  as  a  "frog,"  and 
negligently  failed  to  protect  Ibe  same  against 
tbe  dont^er  of  its  emplo;6s  stepping  iolo  it 
unnoiiced;  that  on  April  I,  1886,  tbe  defeDdant 
emplofcd  the  decrased,  Joseph  B.  Lewis,  as 
brakeniQD  in  and  about  Its  yards  at  Pataons, 
which  emplimnent  required  deceased  to  pei^ 
form  Lis  duties  at  night  as  well  as  in  daytime; 
that  deceased  was  a  stranger  in  Parsons,  anil 
unacquainted  \rlih  the  dangerous  condition 
of  the  frogs  in  tbe  side  tracks  of  iJie  yard; 
that  while  so  employed,  on  tbe  night  of  April 
8,  1888,  at  11  P.  M.,  while  discharging  duty 
as  brakeman,  under  direcliou of  theconductor, 
at  the  place  where  the  frog  was  unprotected, 
f^ithout  knowledge  of  ita  unsafe  conditioD,  and 
witlmiit  carelessDCSB  or  ncKligcncc  on  bis  part, 
tbe  deceased  atlcmplcd  to  mnkc  a  coupling  of 
two  cara  standing  over  tbe  frog,  and  stepped 
one  foot  into  the  frog,  which  immediately  be- 
came fast,  and  was  unable  to  extricate  it;  ho 
gave  prompt  si^al  to  stop  tbe  approacbine 
care,  in  plain  view  of  tbe  conductor  and  eng? 
neer,  in  ample  time  to  bave  prevented  InJuTy; 
that  the  cars  were  backed  on  to  and  over  tie- 
ceased,  crushing  bis  tlmba  and  body,  from 
which  be  soon  after  died.  That  be  wasa  stout 
and  able-bodied  man,  tnenly-fouryearsof  age, 
capable  of  earning,  and  did  earn,  from  $'iQ  to 
$15  per  month;  that  af  ler  the  death  of  deceased 
tbe  plainiiS  was  dulv  appointed  administratrix 
of  bis  estate  by  tbe  County  Court  of  Washing- 
ion  County,  Neb.,  and  prior  to  this  suit  letters 
Of  adminiHtration  were  issued  to  ber. 
Sbe  further  alleges  that  tbe  deceased  left  oo 
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Boepdng  a  few  hundred  dollars  in  per- 
woomI  propmy;  that  she  was  his  wife  at  the 
time  of  bis  death  and  remains  his  widow;  that 
she  has  no  separate  estate  of  her  own;  that  by 
his  death  she  has  lost  her  means  of  support  and 
is  in  destitnte  circumstances;  ttmt  since'  his 
death  there  has  been  bom  to  them  a  daughter, 
Josephine  B.  Lewis,  who,  with  plaintiff,  is 
next  of  kin  to  deceased;  that  said  minor  child 
is  livinff,  and  is  dependent  on  plaintiff  for  sup- 
port; wat  by  the  reason  of  the  death  of  her 
said  husband  by  the  carelessness,  negligence 
and  wrongful  acts  of  defendant,  she  nss  sus- 
tained damages  in  $6,000,  for  which  she  sues. 

The  defendant  answered  both  generally  and 
speciallF,  and  moved  the  court  K>r  judgment 
on  the  ueue  under  the  pleadings,  which  was 
overruled,  with  leave  to  Uie  plaintiff  to  amend 
her  petition  by  setting  up  the  Kansas  Statute 
as  the  cause  of  action,  which  amendment 
was  made  by  the  additional  paragraph,  that 
'*The  plaintiff  further  alle^  that  some  time 
prior  to  April  8,  1886,  to  wit:  on  the  — *  day 

of A.  D.  18—,  the  Leffislature  of  the 

State  of  Kansas,  by  an  Act  duly  passed  and 
approved  for  that  purpose,  and  which  said  Act 
was  then  in  full  force  and  operation,  gave, 
clothed  and  empowered  the  said  Nellie  A. 
Lewis,  widow  of  the  said  Joseph  B.  Lewis, 
deceased,  with  authority  to  bring  and  maintain 
an  action  for  damages  resulting  from  bis  in- 
juries aforesaid  in  anj  sum  not  exceeding  $10,* 
UK),  which  statute,  in  its  general  provisions, 
U  similiar  to  the  Statute  of  the  State  of  Ne- 
braska in  the  remedy  provided  therein,  and 
conforms  thereto.  A  copy  of  a  section  of  said 
Act  is  hereto  attached,  marked  'A,'  and  made 
a  part  thereof,  as  follows:  , 

"  \p  4283)  422.  When  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission  of 
soother,  the  personal  representative  of  the  for- 
mer may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained 
an  action,  had  he  lived,  against  the  latter,  for 
an  injury  by  the  same  act  or  omission.  The 
action  must  be  commenced  in  two  years.  The 
damages  cannot  exceed  ilO,000,and  must  inure 
10  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distrib- 
uted in  the  same  manner  as  personal  property 
of  t lie  deceased.'" 

The  defendant  filed  its  answer  to  the  amended 
petition,  (1)  denying  all  allegations  not  expressly 
admitted,  and  (2)  denying  that  it  constructe!l 
tlie  tracks  or  switches  referred  to;  (8)  admitting 
that  Joseph  B.  Lewis  was  injured  at  Parsons, 
Kan.,  April  8, 1886,  and  about  the  same  date 
i^itd  in  Kansas;  that  prior  to  that  date  he  was 
married;  and  that  at  his  death  Nellie  A.  Lewis 
was  his  wife,  and  as  his  widow  survives  him; 
and  Uiat  since  said  date  said  child  has  been 
bom  as  alleged;  (4)  denying  specially  that  the 
plaintiff  was  legally  appomted  administratrix 
of  his  estate,  and  alle^ng  that  the  County 
Court  of  Washington  County,  Neb.,  had  no 
authority  or  Jurisdiction  to  appoint  an  admin- 
istratrix of  said  estate;  and  that  the  proceed- 
faiga  were  illegal  and  void,  and  did  not  confer 
authority  on  the  plaintiff  to  institute  or  prose- 
cute this  action  against  the  defendant;  and 
that  this  court  has  no  jurisdiction  of  the  sul> 
feet;  (6)  denyingspecially  that  the  Statutes  of 
Kebraska  and   JCansas  are  substantially  the 
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same;  that  under  the  Statute  of  Kansas  the 
widow  of  deceased  inherited  one  half  of  the 
personal  property  of  the  deceased,  absolutely, 
and  the  funa  provided  by  said  statute  was  fii- 
tended  as  a  trust  fund  to  he  disposed  of  under 
the  Laws  of  the  State  of  Kansas;  and  the  said 
statute,  referred  to,  could  not  and  cannot  be 
enforced  beyond  the  jurisdiction  of  the  courts 
of  the  State  of  Kansas;  f6)  allegingthat  all  in- 
juries received  by  the  said  Joseph  B.  Lewis  at 
the  time  stated  in  the  petition  were  the  result 
of  carelessness  alid  nei2:ligence  on  his  part,  and 
but  for  such  carelessness  and  negligence  at  the 
time  and  under  the  circumstances  he  would 
not  have  been  injured. 

There  was  a  trial  to  a  jurv,  with  a  verdict 
for  the  plaintiff.  Defendant  s  motion  for  a  new 
trial  being  overruled,  the  cause  is  brought  to  this 
court  on  the  following  assismments  of  errors: 

1.  The  court  erred  m  admitting  over  the  de- 
fendant's objection  the  testimony  of  Mrs.  Nellie 
A.  Lewis. 

i^.  The  court  erred  in  admitting  any  testi- 
mony whatever  to  be  introduced  b^  the  plaint- 
iff below  over  defendant's  objection,  because 
the  court  had  no  jurisdiction  in  the  cnsc,  and 
because  there  was  no  showing  in  the  i)ctition 
that  the  allefred  negligence  caused  the  injury 
to  the  deceasisd,  and  tScause  it  was  not  alleged 
in  said  petition  that  it  was  usual  or  customary, 
or  that  it  was  the  dutv  of  the  defendant,  to 
protect  the  switches  or  frogs  mentioned  in  said 
petition  from  employes  stepping  into  them  un- 
noticed. 

8.  The  court  erred  in  admitting  in  evidence 
the  papers  presented  as  the  original  proceed* 
inss  under  which  it  Is  claimed  the  plaintiff 
below  was  administratrix,  marked  "Exhibit  B,^ 
and  in  the  biU  of  exceptions  over  defendant's 
objections. 

4.  The  court  erred  in  hearing  «aid  cause 
upon  the  pleadings,  and  in  taking  Jurisdiction 
01  the  case. 

5.  The  court  erred  in  admitting  in  evidence, 
and  allowing  the  same  to  be  rean  in  said  cause, 
section  422  of  the  Statutes  of  Kansas,  marked 
"Exhibit  C/'  over  the  objection  of  the  defend* 
ant 

6.  The  court  erred  in  admitting  in  evidence 
article  1  of  section  1  of  the  Statutes  of  Kansas, 
relative  to  letten  testamentary  and  of  adminis- 
tration, over  the  objection  of  the  defendant 

7.  The  court  erred  in  admitting  in  evidence 
section  1  of  chapter  87  of  the  Statutes  of  Kan- 
sas, over  the  objection  of  the  defendant 

8.  The  court  erred  in  admitting  in  evidence 
section  29  of  chapter  84  of  the  Statutes  of  Kan- 
sas,  entitled,  "Kailroads,"  over  theobjeciionof 
the  defendant 

9.  The  court  erred  in  admitting  the  evidence 
of  H.  D.  May  nard,  over  the  objection  of  the  de- 
fendant as  to  what  his  colaborer  and  fellow 
servant.  Lynch,  did  with  his  lantern,  and  how 
the  witness  signaled  at  night,  and  as  to  what 
the  signal  up  and  down  with  the  lantern 
means. 

10.  The  court  erred  in  admitting,  over  the 
objection  of  the  defendant,  in  evidence  section 
28  of  the  standard  signals  of  sulidivision  No.  7. 
under  duties  of  eonduotors,  enidueen,  and 
trains  men,  of  subdivisions  9  and  28,  governing 
the  employ^  of  the  Missouri  Pacific  Railway 
Company. 
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11.  The  court  erred  In  overrulinff  the  de- 
fendant's motioo  for  Judgment  on  tne  plead- 
ings, to  which  niJlng  Uie  defendant  then  and 
there  excepted. 

13.  The  court  erred  in  pennitlins:  the  plaint^ 
Iff  to  amend  ber  petiiioo  by  pleading  the  Stat- 
utes of  Kansas,  as  shown  in  her  amended  pe- 
tition. 

18.  The  court  erred  in  overruling  the  defend- 
ant's demurrer  to  the  amended  petition  as  filed 
hy  the  plaintiff  below,  to  which  ruling  the  de- 
fendant duly  excepted. 

14.  The  court  erred  in  refusing  to  give  par- 
agraphs 1,  16,  12, 11,  5,  17  of  the  instructions 
asked  for  by  the  defendant. 

15.  The  court  erred  in  giving  paragraphs  1, 
8,  4,  5,  6,  8,  9,  18,  14,  16,  17,  f&,  21, 22, 28, 24, 
25  of  the  instructions  asked  for  by  the  plaint- 
iff. 

16.  The  verdict  is  not  sustained  by  tlie  evi- 
dence. 

17.  The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Tbe  first  point  insisted  on  by  counsel  for 
plaintiff  in  error  is  that  the  action  was  improp- 
erly brought  in  the  State  of  Nebraska,  it  hav- 
ing accrued  in  the  State  of  Kansas,  and,  not 
being  transitory,  it  should  have  l)een  prosecut- 
ed in  the  courts  of  the  State  of  Kansas,  and  not 
elsewhere.  Many  authoiitles  are  cited  in  sup- 
port of  this  position.  Many  of  them  may  be 
disUnguishea  as  wanting  analogy  to  the  case  at 
bar,  but  tbe  time  at  our  disposiu  will  not  ad- 
mit of  a  general  examination  for  that  purpose. 
It  is  admitted  that  the  cases  of  Woodard  v. 
Mieikigan  Southern  Railway  Company,  10  Ohio 
St.  121:  Arm^rongy,  Beadle,  5  Sawy.  484;  and 
probably  Anderson  v.  Milwaukee  Railway  Com- 
pany,  87  Wis.  821,  support  the  principle  here 
contended  for. 

The  same  may  be  said  of  Whitford  v.  Pawh 
ma  Railway  Company,  28  N.  T.  470. 

But  the  later  cases  of  Dennick  v.  Central 
Railway  Xjompany,  103  U.  S.  11  [26L.  ed.  4891; 
Jjoonard  v.  Columbia  Steam  Nat,  Co.  84  N.  T. 
48;  Morris  v.  Chicago  Railway  Company,  65 
Iowa,  727;  Stoeckman  v.  Tttrre  Haute  Railway 
Company,  15  Mo.  App.  503 — which  are  in  all 
respects  analogous  with  the  case  at  bar,  hold 
to  the  contrarv. 

Mr.  Justice  Thompson,  deliverine  the  opinion 
in  the  case  last  dtea,  without  reference  to  that 
of  Vawter  v.  Missouri  Pacific  Railway  Com- 
P<iny,  84  Mo.  679,  says: 

"The  question  is  now,  we  believe,  presented 
for  the  first  time  in  this  State.  The  decisions  pre- 
sented in  other  States  are  shown  to  be  conflicting. 
These  statutes  are  of  recent  origin.  The  ques- 
tion of  their  extraterritorial  force  has  presented 
itself  to  various  courts  of  the  Union  as  a  ques- 
tion of  first  impression;  and,  reasoning  on  vari- 
ous grounds,  for  the  most  part  of  a  technical 
nature,  they  have  arrived  at  different  conclu- 
sions.  In  this  conflict  of  authority,  we  are 
quite  at  liberty  to  adopt  the  view  which  seems 
best  to  consist  with  the  policy  of  our  legisla- 
tion, and  with  that  spirit  of  comity  which  ought 
to  subsist  between  different  States  of  tbe  Union. 
We  accordingly  hold  that  this  action  was  well 
brouffht." 

It  u  quite  certain  that  the  precipe  (Question 
is  before  this  court  for  the  first  time;  and  I  am 
willing   to  adopt  the  language  of  the  court 
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above  quoted,  as  it  expresses  the  concludoa  I 
have  come  to  after  a  careful  examination  of  all 
the  authorities  accessible. 

The  first  ground  of  error,  set  out  in  the  pe- 
tition in  erroj",  is  not  insisted  on  by  counsel, 
and  will  be  regarded  as  abandoned. 

The  second  assignment  Is  argued  in  the 
brief,  and  presents  a  question  of  difficultv. 
The  cause  of  action  set  out  in  the  petition  (s, 
substantially,  that  plaintiff's  decedent  was  under 
the  general  employment  of  the  defendant  as  a 
brakeman,  to  work  in  and  about  its  yards. 
That  in  the  construction  of  the  switches  and 
yards  and  laying  of  the  tracks^  the  defendant 
carelessly  and  negligently  put  in  for  use  what 
is  known  as  a  "switch  and  frog,"  and  grossly, 
carelessly  and  negliaiently  failed  to  protect  the 
switch  and  frog  against  the  danger  of  its  em- 
^oy6s  stepping  into  the  same,  unnoticed. 
That  the  decca^  was  a  stranger,  and  unac- 
quainted with  the  dangerous  coutiition  of  tbe 
switches  and  frogs  of  the  vard  tracks.  That 
while  in  the  employ  of  defendant,  April  8, 
1886,  at  11  P.  M.,  in  the  night  time,  while  dis- 
charging duties  as  brakeman  under  the  imme- 
(Uate  direction  of  the  yard  master,  at  the  place 
where  the  switch  and  frog  were  unprotocted, 
and  without  knowledge  of  its  unsafe  condition, 
and  without  carelessness  or  negligence  on  iiik 
part,  the  deceased  attempted  to  make  a  coupling 
of  two  cars  standing  over  the  frog,  and  stepped 
one  foot  between  the  rails  of  the  track,  neai 
the  frog  and  switch, which  immediately  became 
so  fastened  that  be  was  unable  to  extricate  it. 
He  gave  signal  to  stop  the  approaching  cars,  in 
plain  view  and  hearing  of  th6  conductor  and 
engineer,  which  was  given  in  ample  time  to  have 
stopped  the  approaching  engine,  and  to  pre- 
vent the  injuiy.  That  the  cars  were  bacKed 
on  to  and  over  him  violently,  crushing  his 
limbs  and  body,  from  the  effects  of  which  he 
died. 

Counsel  for  plaintiff  in  error  contend  that 
the  allegations  of  the  defendant  in  error  fail  to 
state  a  cause  of  action  In  not  setting  up  that 
it  was  usual,  or  customaiy,  or  required  by 
some  rule  of  the  company,  or  by  statute,  or 
that  an  obligation  rested  on  the  defendant,  to 
block  or  secure  the  frog  or  switch  of  the  track 
against  accident  and  danger.  It  is  matter  of  law 
that  it  Ib  the  obligation  oi  a  railroad  company  to 
furnish  to  its  employes,  whose  duty  it  is  to  han- 
dle the  means  of  transportation,  such  tools  and 
machinery,  tracks,  side  tracks,  and  switches,  as 
are  reasonably  safe,  and  adapted  to  the  purpose 
to  be  used,  and  in  good  repHiir;  so  that, while  the 
I)etition  fails  to  allege  that  it  was  customary,  or 
usual,  or  required  by  some  rule  of  tbe  com- 
pany, or  by  statute,  to  block  or  secure  the  frog 
or  switch  in  the  track.  I  incline  to  the  view  that 
the  allegation  of  the  petition.  '*that  in  the  con- 
struction of  the  sw  it  flics  and  yard  of  the  said 
defendant,  and  in  the  liiying  of  the  tracks  there- 
of, the  dcft'ndniU  cnri'lcRsly  and  negligentlv 
.  .  .  put  in  for  ii^e  of  siiid  company  what  fa 
known  among  niilrond  0()enitive8  as  a  'switch 
and  frog,'  niid  gniwly,  czirelessly  and  negli- 
genily  fiiitcd  to  proiuct  snid  switch  and  frog 
aguiiiRi  tliednngcr  of  Mieir  employes  stepping 
into  the  annie  tinnoiiced" — under  our  hbenu 
system  of  pleading,  may,  after  verdict,  be  held 
as  equivalent  to  an  allegation  that  it  was  the 
duty  of  the  defendant  to  block  the  frogs  and 
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cwftches  of  Its  yards  and  tracks,  and  that,  baT* 
ing  failed  to  do  so,  the  use  of  the  f nig  and 
switch  was  unsafe  to  those  required  to  use 


As  to  the  third  assignment,  though  ft  is  not 
insisted  upon  by  counsel  in  their  brief,  I  will 
sav  that,  navlng  held  that  the  plaintiff  below 
might  bnn^  her  action  in  this  Stale  for  the  al- 
leged in  Junes  and  death  of  her  husband  in  an- 
otner  Stale,  it  necessarily  follows  that  she  may 
qualify  herself  to  bring  such  action  by  taking 
out  letters  of  administration  In  this  State.  And 
ai^in,  I  do  not  think  that  in  any  event  her  ai> 
pointment  as  administratrix  of  the  deceased 
eould  be  attacked  collaterally. 

The  next  point  urged  by  the  plaintiff  in  er- 
ror Is  that  flirising  under  the  sixteenth  assign- 
ment, that  "The  verdict  is  not  sustained  by  the 
evidence." 

The  first  witness  on  the  trial,  to  prove  the 
cause  of  action,  11.  D.  Blaynard,  testified  in 
substance  that  be  was  engami  generally  in  the 
service  of  defendant;  hm  occn  employed  in 
several  capacities  at  various  times,  such  as  yard 
master, foreman,  fireman, conductor  and  switch- 
man; that  he  resides  at  Parsons,  Kan.,  and  re- 
sided therein  April,  1886;  that  on  April  8, 1886, 
he  was  foreman  of  the  yard  engine;  and  that 
there  were  two  yard  engines  then  at  work  be- 
kmging  to  defendant:  witness  was  at  that  time 
engaged  in  night  work;  that  Lewis  and  Lynch 
were  working  with  hiiii«  and  McLaughlyn  was 
fireman;  witness'  engine  was  on  the  east  side; 
that  Lewis  (plaintilTs  decedent)  was  with  wit- 
ness, and  hsd  been  with  him  one  night  and  up 
to  half  past  10  or  11  o'clock  the  following  nifht; 
that  he  was  not  employed  by  witness*  authonty, 
but  that  of  someone  else,  and  was  working  with 
witness  for  the  Missouri  Pacific  RailroadOom- 
pany;  that  the  same  company  was  operadng 
the  yard  on  the  east  and  west  sides  of  the  pas- 
senger depot  at  Parsons;  that  Kearney  was 
fireman  or  the  other  engine,  working  on  the 
other  side  of  the  yard;  Uutt  about  11  o'clock 
P.  M.,  April  8,  1886,  witness  was  switching, 
and  just  oefore  Lewis  was  Injured,  the  engine 
was  on  the  west  side  of  the  yard,  attached  to 
two  loaded  cars;  witness  was  around  there  to 
weigh  the  cars  on  the  scales  Just  south  of  the 
dqwi  (the  witness  explained  fh>m  a  drawing 
the  relative  position  of  his  enffine  with  the  two 
box  cars,  and  his  own  positfon,  standing  Im- 
mediately west  of  the  depot,  and  in  front  of 
waiting  room  door;  that  Lewis  and  Lynch 
were  with  him,  pointing  out  on  the  plat  where 
the  unattached  car  stood);  that  it  stood  about 
half  way  between  the  depot  and  the  eating 
house  on  the  main  track,  about  thirty-five  feet 
fiom  here  down  to  there  (the  points  specified 
by  the  witness  to  the  Jury). 

In  answer  to  question.  Is  it  not  about  twenty 
feet 7 — the  witness  said  "he  did  not  know  ex- 
srtiv,  and  would  not  be  positive  as  to  the 
dfetance." 

vi.  AS  you  stood  at  the  point  at  the  door  of 
flie  gentlemen's  waiting  room,  what  order  did 
you  give  as  to  operating  the  engine? 

A.  I  cave  a  signal  to  back  up,  north. 

Q.  What  did  you  do? 

A.  When  the  engine  started  to  come  out  of 
there,  the  two  helpers  started  down— Lewis 
and  Lynch. 

Q.  Where  did  they  start  for? 
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A.  Towards  the  detached  car  that  stood  on 
the  main  track.  I  stood  there  until  the  en^ne 
had  almost  passed,  then  stepped  down  behind 
the  engine,  to  throw  the  switch,  so  it  could 
back  down  on  to  the  scale,  which  is  Immediate- 
ly south  of  here. 

Q.  What  did  ^ou  say  to  them  before  stepping 
to  throw  the  switch? 

A.  I  said:  "Boys,  we  will  couple  on  to  that 
car,  and  back  down  and  weigh  the  two  we 
have  hold  of,  and  bring  them  around  the  horn." 

Q.  Explain  what  you  mean  by  "bringing 
them  around  the  horn." 

A.  It  is  bringing  them  up  north  around  the 
depot  to  the  cut-off,  and  backdown  on  the  east 
sloe,  to  place  them  in  the  south  bound  train, 
which  I  had  partly  made  up  on  the  track  off 
from  the  main,  in  the  city  yard,  back. 

Q.  After  you  threw  the  switch,  what  did 
you  do? 

A.  I  didn't  throw  the  switch,  I  started  in  to 
doit 

Q.  Bjf  a  Juryman,  This  is  a  split  switch,  li 
it  not? 

A.  Yes. 

Q.  From  where  you  stepped  from  the  gen- 
tlemen's waiting  room,  ooula  you  see  Lewis? 

A.  After  I  stepped  from  the  engine? 

Q.  Yes. 

A«  No. 

Q.  Now  state  what  was  In  the  way? 

A.  The  engine  and  cars. 

Q.  As  the  engine  and  cars  moved  on  down, 
what  was  the  next  thing  you  did? 

A.  After  I  stepped  off  behind  the  engine? 

Q.  Yes,  after  you  stepped  off  to  throw  ths 
switch. 

A.  I  heard  somebody  "holler"  and  stepped 
back. 

Q.  To  where? 

A.  Back  on  to  the  platform. 

Q.  On  what  platform,  the  depot? 

A.  On  the  west  side  of  depot  platform. 

Q.  Had  the  train  passed  you  when  yon 
stepped  back? 

A.  It  had  gone  past  me  north;  yes. 

<^  About  what  was  the  speed  of  the  train, 
as  it  passed  north? 

A.  Oh,  it  was  going  about  a  mile  an  hour,  I 
guess. 

Q.  That  is  what  you  call  very  slow,  is  It  not? 

A.  Yes. 

Q.  At  the  time  Lewis  commenced  to  work 
with  vou,  had  you  any  conversation  with  him 
as  to  bis  experience  as  a  switchman? 

A.  He  told  me  he  never  had  much  expe- 
rience in  the  yards;  that  was  when  he  come  to 
work. 

Q.  What  kind  of  a  hand  did  he  malce,  as  to 
ability,  and  to  do  the  work  you  wanted  him  to 
do? 

A.  He  was  considered  a  pretty  good  man 
alongside  of  the  otlipr  one.  lie  was  a  better 
man  than  the  other  one. 

Q.  During  the  ni«rht  lief  ore,  that  he  worked 
with  you,  wuerc  did  you  work  trcneiaUy? 

A.  We  woikcnl  i^rnerHlly  on  the  e»st  si.le. 

Q.  When  lie  said  lo  yon  tlint  he  limi  noi  bad 
much  experience,  dil  you  Hhow  him  suuie  of 
the  intricacies  of  the  wotk? 

A.  Yes,  I  did. 

Q.  Had  he  dune  any  work  on  the  west  side 
prior  to  this? 
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A.  Not  to  my  Imowledge.  I  oou]dn't  Bay 
wb^er  be  had  or  not 

Q.  During  the  night  before,  had  700  a  pret- 
ty steady  nigbtls  Job? 

A.  We  bM  not  done  much  then^gbt  before, 
only  to  let  trains  into  the  yard. 

(j.  You  bad  not  done  much  at  making  up 
trains? 

A.  No  sir. 

Q.  Referring  back  to  the  time  you  stepped 
on  the  platform,  you  say  you  beard  someone 
"boUerr 
'    A.  Tessir. 

Q.  Wbat  was  there  about  that  which  partic- 
ularly attracted  attention? 

A.  I  thought  that  we  had  run  over  one  of 
the  soldiers. 

Q.  Were  there  soldiers  there  at  the  time? 

A.  A  few. 

Q.  Were  there  any  soldiers  in  the  vicinity  of 
your  work? 

A.  They  were  all  over  the  engine. 

Q.  Do  you  mean  to  say  they  were  In  the 
cab? 

A.  Tes  sir;  and  upon  the  boiler. 

Q.  State  why  the  soldiers  were  in  the  cab? 

A.  It  was  on  account  of  the  strike,  I  sup- 

Q.  To  keep  them  from  killing  the  engine? 

A.  That  was  the  intention,  I  believe. 

Q.  There  was  no  violence  from  force,  was 
there,  that  night,  from  strikers? 

A.  None  that  I  saw. 

Q.  When  you  stepped  on  the  platform,  what 
did  you  see? 

A.  A  lot  of  soldiers  standing  there. 

Q.  Who  also  besides  the  soldiers? 

A.  I  saw  tbe  man  Lynch. 

Q.  Wbat  was  be  doing  at  the  time? 

A.  He  "hollered"  a  couple  of  times,  and 
swune  bis  lantern. 

Q.  Xynch  belonged  to  your  crew? 

A.  Yes  sir. 

Q.  Wbatdid  he  do  with  his  lantern? 

A.  Ue  was  swinging  it  round,  miscellane- 
ouBly. 

Q.  Was  he  swinging  it  up  and  down? 

A.  He  was  swinging  it  in  every  direction. 

Q.  Now  you  may  state  how  you  signal  at 
night. 

A.  With  a  lantern? 

Q.  Tes.  What  does  a  signal  up  and  down 
with  a  lantern  mean? 

A.  It  meant  to  go  ahead  with  us  there  at  that 
time. 

Q.  What  is  the  signal  when  the  lantern  is 
swunground  and  round? 

A.  To  back  up. 

Q.  When  the  signals  ate  given  in  the  man- 
ner you  bave  said  Lynch  gave  them,  what  does 
that  indicate? 

A.  It  indicates  to  stop.  They  generally  do, 
imtil  they  understand  what  they  want. 

Q.  Do  you  always  stop  on  a  mixed  signal? 

A.  Of  course  that  would  be  for  an  engineer 
losay. 

Q.  And  then  is  it  the  custom  and  rule? 

A.  If  they  dont  understand  the  signal  they 
don't  move  at  alL 

Q.  Where  did  you  next  go? 

A.  I  went  and  picked  the  young  man  up. 

Q.  You  may  state  with  what  Lynch  and 
Lewis  were  provided  when  they  entered  your 
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service.  State  what  the  company  furnished 
them  to  work  with  that  night. 

A.  A  lamp  and  a  switch  key;  and  it  was  cus- 
tomary at  tbe  time  to  fumisb  tbem  with  one  of 
those  Bishop's  couplers,  but  whether  they  bad 
one  at  the  time  or  not  I  could  not  say. 

Q.  Wbat  had  Lewis,  as  a  matter  of  fact,  if 
you  know,  when  be  started  back  to  the  unat- 
tached car? 

A.  He  had  his  lantern. 

Q.  Was  it  lighted? 

A.  It  was. 

Q.  Was  it  a  dark  night,  or  otherwise? 

A.  I  don't  know;  it  was  about  theaverage^ 

Q.  Do  you  know  if  it  was  tbe  dark  of  ue 
moon,  or  the  light? 

A.  I  could  not  say. 

Q.  What  other  light  was  there  that  you  weia 
using  in  your  work? 

A.  We  bad  some  switch  light. 

Q.  Where  was  it? 

A.  They  were  on  the  opposite  side  from  tbe 
depot. 

Q.  Were  they  bright  or  dark? 

A.  Green  and  red. 

Q.  Do  they  emit  light  to  a  person  walking 
along  without  other  aid? 

A.  No  sir. 

Q.  They  do  not  intend  to  emit  light? 

A.  No  sir. 

Q.  Had  your  engine  a  head  light  or  not? 

A.  Yes  sir. 

Q.  Was  it  lighted? 

A.  Yes  sir. 

Q.  Did  you  notice  any  other  lights  about  the 
depot? 

A.  There  was  some  depot  lights  hanging  up 
on  tbe  side  of  the  wall. 

Q.  Do  tbev  give  light  to  the  track  or  not? 

A.  Tbey  no  somewhat,  rigbt  there. 

Q.  Would  tbey  give  light  down  on  the  track, 
or  is  it  dark  there? 

A.  I  don't  know  whether  they  would  show 
any  lieht  where  he  was  or  not.  [The  plaintiff 
offerea  an  Almanac  of  1886,  showing  that  the 
moon  set  at  10.57  on  that  night.] 

Examination  resumed: 

Q.  When  you  arrived  where  Lewis  was  ly- 
ing, what  did  you  see? 

A.  I  saw  Lewis,  with  his  lantern  beside  him, 
not  lighted. 

Q.  How  was  he  fixed;  which  direction  from 
the  front  door  of  the  passenger  depot  did  you 
find  him? 

A.  From  the  west  waiting  room  of  the  pas- 
senger depot  I  found  him  north,  probably  sot- 
enty-fiveor  one  hundred  feet. 

Q.  About  opposite  tbe  end  of  what  building? 

A.  It  was  almost  opposite  tbe  dining  ball 
and  lunch  counter. 

Q.  How  far  north  did  you  find  him  from 
where  the  south  end  of  tbe  unattached  car 
stood  wben  he  went  to  couple  it? 

A.  In  the  neighborhood  of  five  or  six  feet 
from  where  the  car  stood  to  where  he  ]aj, 

Q.  It  may  have  been  a  little  more? 

A.  I  cannot  say,  positively. 

Q.  In  wbat  position  did  he  lie? 

A.  On  his  face,  his  left  sboulder  under  or 
against  tbe  wbt«l;  that  is,  tbe  north  whed  on 
the  south  pair  of  trucks  of  the  cnr. 

Q.  Was  that  between  the  platform  and  the 
inside  rail? 
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A.  He  lay  right  od  the  two  rails,  his  head 
outside  of  the  rail  next  to  the  platform. 

Q.  How  ahout  most  of  his  body? 

A.  Most  all  of  his  body  was  under  the  car. 

Q.  Did  the  car  pass  over  his  legs? 

£,  I  could  not  say;  I  did  notsee  the  carpass 
over  them. 

Q.  State  where  his  right  foot  was? 

A.  The  right  foot  was  drawn  down  between 
the  ball  of  the  rail. 

Q.  Which  rail? 

A.  The  two  rails  there;  it  is  a  split  switch; 
itghfc  in  the  heel  of  the  split  switch. 

Q.  Was  his  shoe  on  or  off  ? 

A.  Off. 

Q.  Did  you  see  his  shoe? 

A.  I  did,  off  his  foot 

Q.  What  was  the  appearance,  injured  or 
otherwiser 

A.  The  counter  of  the  shoe  was  mashed  hi, 
the  heel  was  mashed  in  and  broken  down. 

Q.  Where  did  tou  find  the  sbue  with  refer- 
ence to  his  ri^ht  foot? 

A.  It  lay  alMut  two  feet  from  his  foot,  two 
feet  sooth  from  his  foot,  in  the  direction  from 
which  he  came. 

O.  Do  jrou  know  the  width  of  the  two  rails 
at  that  pomt? 

A.  Seven  inches  in  the  clear. 

Q.  State  wbat  you  did. 

A.  I  got  down  there  to  take  bim  out  from 
under  ihc  ear,  and  found  bis  right  hand  doubled 
up  under  his  body,  his  left  band  drawn  down 
Ijetween,  and  dragged  into,  the  parts  of  the 
switch,  by  the  wheels,  I  suppose,  as  it  was 
crushed  some. 

Q.  Where  did  the  trucks  stand  at  the  time 
you  got  down  there? 

A.  The  north  pair  of  wheels  on  the  south 
track  was  resting  risht  against  his  left  shoulder. 

Q.  Which  one  of  these  wheels,  the  farthest 
north  or  south? 

A.  The  north  wheel  rested  against  his  left 
shoulder. 

Q.  And  where  was  his  foot  in  reference  to  the 
other  wheel;  was  it  the  other  way? 

A.  Down  in  behind,  to  the  south. 

Q.  Then  his  feet  were  to  the  south  and  his 
bead  to  the  north? 

A.  One  was  to  the  south,  the  other  to  the 


Q.  How  was  that  foot  fixed  that  was  to  the 
west? 

A.  Lying  ri^^t  there  in  the  middle  of  the 
track. 

Q.  Was  the  leg  whole  or  broken? 

A.  I  think  it  was  broken,  but  am  not  pod- 
tivB. 

Q.  How  did  yon  find  the  caxs,  coupled  or 
QDcoupled? 

A.  Coupled  together,  as  I  intended  to  have 


How  did  ycfa  remove  the  cars  from  his 
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A.  I  cat  the  car  off  Just  coupled,  and  backed 
the  two  that  the  engine  had  hold  of. 

Q.  Did  you  with  the  engine,  or  otherwise? 

A.  With  the  en^ne.  He  still  lay  there,  alive 
nd  conscious.  Spoke  to  mo  by  nam^  and 
•iked  mo  to  take  the  car  off  of  him.  I  took 
him  out  of  there.  Had  to  work  a  few  minutes 
to  f»t  him  out.  Put  him  on  a  stretcher,  and 
took  him  to  U&o  gentlemen's  waiting  room  a 
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few  minutes  only,  till  the  companv's  phyildaa 
came,  when  he  was  removed  to  his  ooarding^ 
house. 

Q.  Was  he  still  eonsdoos  when  yoa  moved 
him? 

A.  I  couldn't  say.  I  staved  as  long  as  I 
oonld,  close  on  to  the  midnight  passenger  train. 
My  other  man  left  me  alone,  and  I  had  to  leave 
him  to  the  doctor  and  the  soldiers.  He  talked 
a  little  and  left  a  message  to  his  wife.  I  never 
saw  him  again,  and  he  died  the  next  morn- 
ing. 

Q.  As  I  understand,  the  car  that  stood  over 
him  was  one  of  tbe  loaded  cars? 

A.  It  was  a  merchandise  car  that  I  was  put- 
tine  into  the  train. 

Q.  It  was  not  the  car  yon  went  north  to  get? 

A.  It  was  the  car  I  was  moving  on  to  couple 
at  that  time— tbe  car  that  stood  out  there  at  the 
time. 

Q.  How  did  you  get  the  car  from  his  body; 
with  the  engine? 

A.  No  sir.  I  picked  him  out  the  best  I 
could,  his  arm  first,  without  movinc:  the  car, 
and  then  had  to  move  tbe  car  by  band  to  get 
his  1e^  out,  and  then  pushed  the  car  away,  and 
got  bim  off. 

On  cross  examination  by  defendant's  attor- 
ney: 

Q.  How  far  was  Lewis  found  from  the  frog 
of  that  switch? 

A.  About  twenty  feet. 

Q.  Then  be  was  not  in  any  manner  injured 
by  the  fro^? 

A.  No  sir. 

Q.  Tbe  switch  there  was  in  the  same  condi- 
tion as  tbe  swilcbes  throughout  that  yard,  and, 
so  far  as  you  know,  in  perfect  order  and  con- 
dition ?1 

A.  Yes  sir. 

Q.  By  plain  tifs  eaufud.  State  whether  the 
switch  there  was  blocked  or  not. 

A.  No  sir. 

Q.  Where  bis  foot  was,  about  how  far  apart 
were  tbe  rails? 

A.  Right  where  he  was  caught,  and  was 
when  I  found  him,  was  about  seven  or  eight 
inches. 

Q.  By  plaintiff  s  eoufuel.    How  deep  was  it? 

A.  Tbe  deptb  of  a  rail;  about  six  inches. 

Q.  The  track  there  was  surfaced  up  with 
cinders,  smooth  and  level,  so  that  persons  walk- 
ing through  the  yard  on  duty  would  necessa- 
rily see  what  kind  of  switches  there  were? 

A.  Yes  sir. 

C^  Was  it  a  part  of  his  duty  to  throw  those 
switches? 

A.  Yes  sir. 

Q.  Do  vou  know  of  his  havingdone  so  during 
the  time  he  was  there? 

A.  He  threw  the  same  kind  of  switches, 
made  and  protected  the  same  way,  down  on 
the  other  side. 

The  witness  also  testified  in  reply  to— 

(^.  How  long  have  you  been  m  the  railroad 
business,  and  mive  worked  where? 

A.  Ten  or  twelve  years;  at  Sedaiia,  Mo.,  tod 
Parsons,  Kansas. 

Q.  Did  you  ever  know  of  switches  of  this 
kind  being  blocked? 

A.  I  never  saw  any  of  them  blocked  yet. 

Q.  Is  it  practicable  to  block  them? 

A.  It  never  has  been,  to  my  knowledge. 
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Q.  Stat«  whether  the  working  of  the  switch 
hus  an  elTect  on  the  block. 

A.  Yes  sir;  the  points  are  right  the  reverse 
on  a  split  switch  from  a  stub  switch,  and  put- 
tingablock  in  behind  it.and  throwing  the  switch 
around,  would  make  a  crack  in  there .  .  . 

Q.  State  from  your  examination  there,  how 
ibis  man  was  caught,  if  you  can. 

A.  It  was  my  opinion  that  he  stepped  in  to 
make  the  coupling:  made  it  all  right;  and  in 
fteni>ing  out  the  break  beam  caught  his  heel, 
ana  threw  bim  down. 

Q.  At  Ihe  rear  end  of  each  of  these  cars  is  a 
break  beam  that  hangs  down  to  within  about 
how  far  to  the  rail? 

A.  Five  or  six  inches. 

Q.  That  beam  swings  loose  there? 

A.  Yes  sir. 

Q.  How  far  did  this  car  drae  him  from 
where  he  fell  to  where  you  found  nim? 

A.  Not  to  exceed  six  feet,  I  don't  know  as  it 
was  that  far. 

Q.  His  bead  was  in  what  direction? 
.    A.  To  the  north. 

Q.  Was  that  the  way  the  train  backed? 

A.  I  had  hold  of  the  cars  on  the  front,  north 
end,  of  my  engine. 

J.  A.  Kearney,  on  the  part  of  the  plaintiff, 
corroborated  the  previous  testimony. 

The  deposition  of  N.  C.  Bineham,  on  the 
part  of  the  plaintitf,  stated  that  ne  was  a  cor- 
poral of  the  Kansas  National  Guard.  That,  at 
the  time  of  the  accident,  he  waa  standing 
twelve  or  fifteen  feet  from  deceased,  watchine 
him.  Witness  showed  bis  position,  and  that  or 
deceased,  on  the  plat.  That  the  engine  and 
cars  backed  up  to  the  car  to  bo  conplra.  That 
Lewis  went  in  to  oou pie  tbem.  The  cars  backed 
up  against  him,  pulled  him  down  under  the 
wheels.  The  trucks  and  the  engine  ran  over 
him,  and  the  brakeman  standing  there  save  the 
signal  to  the  eogineer,  and  he  pulled  forward 
again.  The  trucks  of  the  car  coupled  on  to  run 
over  him.  Then  thev  backed  again,  and  run 
one  pair  of  trucks  of  the  car  coupled  on  top 
of  bim,  and  the  train  stopped.  They  nncoup- 
led  the  cars,  pulled  them  away,  tlien  run  the 
car  off  bis  body  by  band,  picked  him  up,  laid 
him  on  tiie  platform,  got  a  stretcher,  ana  took 
him  into  the  depot. 

I  quote  from  bis  further  examination: 

Q.  State  the  part  of  the  car  that  struck  him, 
if  you  can? 

A.  As  near  as  I  saw,  I  suppose  it  was  the  brake 
beam 

Q.  What  part  of  his  body  did  it  strike? 

A.  Struck  him  on  the  leg,  below  the 
knee. 

Q.  In  what  position  was  he  standing? 

A.  With  his  back  towards  the  cars  attached 
to  the  engine. 

Q.  What  next  after  that? 

A.  WliL'n  it  c-aught  bim,  it  kind  of  twisted 
him  down,  rit;ht  on  the  track,  then  the  trucks 
piuwitl  f>ver  III  Ml. 

Q.  Whiit  psirticular  part  of  his  body  did  the 
tniok  8trik(>? 

A.  It  luoked  as  though  it  was  right  across 
Ll8  bipK. 

(^.  AHer  Icing  struck,  how  far  was  he  car- 
lit'd  along  before  he  fell? 

A.  He  was  not  carried  any  distance  at  all, 
Just  pulled  him  right  down  .  •  . 
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Q.  Wliat  light,  if  any,  bad  Lewis,  and  what 
became  of  it? 

A.  I  do  not  remember  of  seeing  any  lantern. 

The  depositions  of  Leroy  Robinson  and  H. 
F.  DeWolf  were  also  read  in  evidence  on  the 
trial.  They  were  members  of  the  Kansas  Na- 
tional Guanl,  and  were  present  at  the  occur- 
rence of  the  accident  Their  position  was 
about  the  same  as  that  of  the  deponent,  Binffham, 
and  their  testimony  corroborates  bis  in  all 
material  evidence,  except  that  Robinson  stated 
deceased  bad  alighted  lantern  in  his  hand  when 
he  went  in  to  couple  the  cars;  that  bis  lantern 
went  out,  and  be  hallooed,  and  went  down 
immedktely  upon  the  car  striking  him. 

The  petition  alleges  negligence,  in  leaving  the 
switches  and  frogs  of  tracks  and  sidetracks  on- 
blocked,  by  which  decedent,  whose  duty  it  was 
to  couple  cars,  in  attempting  to  make  a  coup- 
ling of  cars  standing  immeaiately  over  one  of 
the  um)n>tected  frogs,  stepped  one  foot  between 
the  rails  of  the  track,  near  the  frog  and  switch, 
which  became  fast  so  that  be  was  unable  to  ex- 
tricate it,  etc.  The  evidence  fails  to  establish 
these  allegations  in  two  important  respects.  It 
is  held  in  this  opinion,  substantially,  that,  under 
the  present  system  of  pleading,  an  allegation 
that  the  defendant,  in  constructing  its  railroad, 
negligently  failed  to  protect  its  switches  and 
frogs  l>v  mocks,  might  be  construed  equivalent 
to  an  allegation  of  negligence  on  the  part  of  the 
railroad  company  to  construct  and  operate  its 
road  without  protecting  its  frogs  and  switches 
in  that  manner.  This,  I  think,  is  justified  by 
the  spirit  and  meaning  of  the  Code;  but  there 
is  no  principle  nor  practice  which  would  Justify 
us  in  dispensing  with  proof  of  facts  from  wbicn 
a  court  or  Jury  might  infer  tlat  such  failure  to 
block  the  switches  and  frogs  is  nesligence. 

Evidence  of  those  of  practical  knowledge  that 
unprotected  frogs  and  switches  are  inherently 
unsafe  and  dangerous,  when  prudently  and 
carefully  worked  and  managed,  and  that  block- 
ing them  materially  lessens  the  danger  of  their 
use  and  management,  and  that  such  safeguard 
was  generally  recognized  by  those  eneaged  hi 
operating  railroads  by  the  use  of  such  improye- 
ments,  would  tend  to  establish  the  allegation 
that  the  continued  and  persistent  use  of  unpro- 
tected switches  by  a  railroad  corporation  Is 
negligence  on  its  part.  It  is  quite  possible  that 
such  allegations  may  be  proved  in  some  other 
way,  but.  if  so,  our  attention  has  not  beea 
called  to  it.  It  is  scarcely  necessary  to  say  that 
no  evidence  of  the  above  character  appears  in 
the  record.  The  only  evidence  looking  to  it  ia 
that  the  frogs  and  switches  of  the  defendant's 
railroad  were  unblocked.  In  thia  important 
particular,  then,  the  evidence  fails  to  sustain 
the  verdict;  and  if  the  defendant  Is  not  shown 
to  have  been  guilty  of  negligence  hi  failing  to 
block  its  frosrs  and  switches,  it  is  not  possible 
for  the  plaintiff  to  maintain  her  action  under  tlia 
pleadings,  for  this  is  the  sole  allegation  of  neg- 
ligence contained  in  the  petition. 

As  there  must  be  a  new  trial,  it  is  not  deemed 
advisable  to  examine  the  other  errors  assigned 
and  discussed  by  counsel,  or  to  further  com- 
ment on  the  cvidfeoce. 

The  Judgment  of  thf  Dietrict  Court  is  rfwned^ 
and  the  cause  remanded  to  that  Court,  for  fwr* 
ther  proee^ings  in  accordance  with  law. 

The  other  Judges  concur. 


Uusouiu  Pacifki  R.  Co.  t.  Faoan. 
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dcMlnation  It  It  had  DM  been  Injured  In  tranapor- 


talD    ooDdlUona   modlfylns  tbeir    i 

UabOlir.  would  be  ooatrarr  to  law  and  pubUe 

1 1  noaimnii  earriar  ha*  no  risht  to  demand 
of  a  ■Upper  a  waiver  of  hla  rlghta,  a*  a  condition 
^eeodeat  t«  reoelvlnK  iKiarlik 
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at  atoek  to  bold  TBtlroeda  banalen  aitalnrt  ordl- 
oarj  ddara  In  taklnc  up  fMsbt  la  Inadmlolblek 
becanaetftMIawbeldtbemUroad  bamiteB  the 
cmtom  waa  not  oetmaaij'.  If  Um  law  held  It  Ua- 
bte  tbe  ouatom  oooM  not  repeal  ca  auapend  the 


t.A  mutooaoaoootieqiilrethataeblpperifaould 
expreaetr  agTae.  a*  a  ooodltloi)  precedent  U>  bh 
risbt  to  daunaaea  for  Injury  to  etook  duriax 
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legal. 
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ly  defendant,  from  a  tudsmont  ot 
rict  Court  for  Comaf  Couutv,  in 
plalntills  In  an  action  agiiiuata 
|MDV  for  dama;^  Tor  Injuriee  lo 
ed  tor  transportation.  Jitvertad. 
efa  UecUloD.) 

loDs  prcKeaiea.  and  tbe  facts  con- 
nltb,  are  Mated  in  lUe  ofHuiao. 
.  Oainn  for  appellant. 
ioket  Panw  A  Frftoklin  for 


J.,  delivered  the  following  opiii' 

raabrouftbtb;  appellees,  plointilli 
St  appellant,  acfendaut  below,  for 
id  loss  of  two  cor  toads  of  horset 
plalntiOs  00  defendant's  railroad 
1,  1»b6.  from  Sao  Antonio,  Tex., 

Tean.  Tbe  cause  was  tiled  br 
tfa  on  tbe  law  and  tbe  facts,  ana 
indcred  tor  plaintiffs  for  |l,8(M. 
ppealed. 

RBniffned  bjr  appelbint  upon  the  ml- 
urt  lu  refusing  defendaui's  npplica- 
Dtinuance  need  not  be  coQBidcred, 
rill  be  rerened  on  otber  grounda, 

is  no  new  feature  of  tbe  taw  of 
I  preaenUxl  In  tbe  application. 
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Tlie  action  of  theoourtlnoTerniUDgdefend- 
uit's  general  ilemuirer  to  the  petition  ia  attigneA 
u  error.  No  error  la  polnied  out  In  tbe  asriga- 
meot,  and  apon  Inspection  of  tbe  peliUoD  we 
fail  to  discover  anj  tLal  would  require  a  revis- 
ion of  liie  court's  ruling.  Tbe  court  permitted 
FagsD  to  Itstify,  over  defendant's  objections, 
tbat  ihe  conductor  of  the  train  on  wbicb  tbe 
boraes  were  sbipped  iufonoed  blm  at  wbat 
time  tbe  train  was  due  at  Palestine  from  San 
Antonio.  Defendant  dulj  excepted,  and  as- 
Eigoed  tbe  ruling  as  error,  tiecauae  tbe  Btat«- 
incni  of  tbe  conductor  was  not  tbe  best  evidence. 
It  issufflcientforuBslmplytosaf  tliattberewas 
no  error  in  tbe  ruliaic. 

It  is  claimed  bv  appellant  tbat  tbe  cotirt  erred 
in  permittitig  wflneaa  Fegan  to  state  what  ibe 
custom  of  Ibo  railroad  was  in  delivering  stock 
at  tbeir  desiination.  It  aeems  tbe  object  of  Ibe 
testimony  naa  lo  abow  tbst  Jones  £  Co.  beld 
the  boraes  for  the  railroad  company,  and  tbat 
plainttlf  was  Ibus  relieved  of  the  care  of  Ihem 
wbile  they  were  in  Memphis.  The  tealimony 
objected  to  was  as  followb:  Fagnn  lestitled  tliat 
"11  was  customary  for  railroad  companies  to 
turn  over  Ktocknt  abippiagslikliona,  and  atdes- 
tlnatlou  or  Bi^eh,  Just  as  bis  were  turned  over 
to  J.  C.  Jones  &  Co..  at  Memphis."  This  evi- 
dence was  Introduced  In  connection  with  other 
alalemenCs  of  Fagan,  while  on  the  stand,  that 
the  hollies  were  not  turned  over  to  bim  on  ar- 
rival at  Memphis;  that  Jones  &  Co.  look  pos- 
session of  tbem,  and  put  tbem  In  the  stock 
yards;  and  that  Jones  told  htm  be  beld  Ibem 
lor  the  ruilioad  for  freiflbt  charges. 

Tbe  queFiion  of  fact  was,  Were  Ihe  horae!> 
delivered  to  Fognn  at  Memphis?  1  :io  custom 
of  railroads  was  invoked  to  aid  plaintiff's  di- 
rect proof  upon  this  subject.  The  question  of 
custom  does  not  seem  to  be  of  more  than  in- 
cidenlal  importance  In  tbis  case.  The  object 
of  the  evidence  was  not  to  estabhab  any  obliga- 
tion on  tbe  part  of  the  company  by  proof  of  a 
custom,  or  loabow  that  it  was  aduly  of  tbe  car- 
rier, flsed  by  usage  in  the  course  of  busineas, 
to  bold  the  borscs  at  tbe  place  of  destination, 
upon  which  plaintiff  seeks  to  recover  in  this 


ftctlon;  hut  tbe  object  was  to  diowfliatbecaiiM 


posiiive  proof,  and  there  was  positive  proof 
upon  tbe  question.  It  seems  hardly  proulile 
tbat  the  company  would  deliver  tbe  horses  until 
(be  fretslit  had  Men  paid,  and  it  is  not  claimed 
tbat  it  did.  However,  we  may  My  that  to  war- 
rant the  Introduction  of  usage  or  custom  in  the 
course  of  trade  it  is  neceesaiy  to  alraw  titat  it 
is  uniform,  reasonable  and  notorious,  and  the 
custom  must  be  established  by  a  wiinesaor  wlt- 
neasw  who  are  experienced  In  such  transac- 
tions, and  who  can  teatirv  to  tbe  facts  conatl- 
tutlngibe  custom.  Opinions  are  not  Bufficlent, 
Qur  are  reports  or  reputation.  2  Greeni.  Uv. 
^g  251,  253:  3  Redf.  Bailtnads,  g  181. 

Tbe  evidence  objected  to  does  not  come  np 
to  the  required  standard,  so  tbe  aaaignment  of 
be  BustBined. 


would  have  been  worth  at  Memphis  if  tboy  had 
not  twen  injured  in  tranaporlation."  Knowl- 
edge of  tbe  market  value  of  an  article  fa  bnrdly 
an  opinion.  It  ia  a  fact  known  from  informa 
lioQ.  If  a  witness  is  not  fulijqualilledlOEtiite 
tbe  fact,  a  cross  cxaminaiioa  will  show  it. 
Buch  maltera  ^o  to  tbe  weight  of  tbe  evidence 
and  tbe  credibility  of  tbe  witnesses,  and  not  to 
thecompetency  of  the  testimony.  Tbe  qucatloo 
here  raised  asto  the  correct  measme  of  dumages 
will  be  noticed  hcienfter. 

Tbe  seventh  and  ninth  assignments  of  error 
are  to  the  some  effect,  and  are  baaed  on  tbe  re- 
fusal of  tbe  court  to  allow  defendant  to  prove 
by  the  wiloeas  Mielielson  tbat  the  universal  cus- 
tom of  all  railroads,  and  particulurty  that  of 
defendant,  bad  been  at  all  times,  and  still  was. 
not  to  ship  live  atoek,  or  receive  tbe  same  for 
ablpment,  of  any  kind  whatever:  (1)  unless  tbe 
owner  or  agent  would  accompany  the  stock  on 
the  same  train,  and  at  bis.  the  atiippcr's,  ex- 
pense and  risk,  feed  and  water  sucb  stock  at 
the  points  where  it  is  unloaded  for  the  purpose-. 
(3)  unless  tbe  shipper  would  hold  the  railway 
barmlesa  againai  ordinary  delays  in  lalUng  up 


Soutb.  etc  R.  CO.T,  McDonouKh,  Q  Mlob.  IM  BisBcU 
v.N.Y.Cent.  K.  Co.  It  N.T.«S  Smith  V.  Mew  Haven 
*N.B.Co.LiAUeQ.E81.  In  the  tiHuaportatlon  ot 
Uve  Biook,  In  tbe  abaenoe  of  neallsence,  tlie carrier 
Is  relieved  from  reeponslblllty  lor  sooh  Injuries  aa 
occur  from  or  In  ooDsequenoe  ot  the  vitally  of  the 
rrelg-ht.  In  all  auoh  oaaea.  tlie  oarrler  Is  relieved 
from  responalblllljF  if  he  out  shoir  that  be  haa  pro- 
vldod  Hll  Bulluble  meana  of  transportation,  and  ei- 
eroleed  tbat  d«ree  of  oara  which  the  nature  of  tbe 
--   J-  -    crajinT,  N.  Y.  Cent.lLOo.« 
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traiupoit,  and  deliver  the  gooda  In  Kood  order  unit 
condition.  The  Dolaware,  81  n.  S.  tl  Wall.  SOS 
rSI  L.  ed.  TSU:  Tbe  Beeslde,  a  Sumn.  KT;  Oat- 
rlson  T.  H^pbls  Ins.  Oo.  60  U.  B.  I«  How.  Slfl 
(U  L.  ed.  on.  When  the  meanlns  of  words  la 
not  ■mbtffuous,  proof  ot  uaase  vul  not  tte  re- 
eelved  bi  the  fnierpretailon  of  oonnsota.   8ub- 

Juebanna  Fertillaer  Oo.  T,  White,  t  ConL  Hep. 
«.  SB  Md.  414:  Maoomber  v.  Parker.  13  Pick.  ITS: 
Tbe  lteesld&  S  Soma.  taS;  MoArthnr  v.  feua.  tl 
Wend.  IW;  Gam  v.  Uejen,  W  Hloh.  SOOL  The  lln. 
blliVofaoommonoarrlereuinot  be  limited  by  n 
euatoni  DotbrouKbttotlieknowlednof  the  party 
deallDs  wtth  It.  little  v.  num.  0Bun,  OB;  Noble 
V,  Kennowayt  ■  Dous.  iSdc.I  EI8.  Bvtdenoe  of  ua- 
areabould  be  admitted  with  extreme  oautloD,  and 
Dol  until  tbe  party  offering  II  has  dlatlnoUr  stated 
what  utago  he  Intends  to  prove.  Susquehamw 
PertlUaor  Co.  v.  Wtallo,*  Osat.  Hep.  «t^  Hd.  4U, 
In  an  itotlon  to  reoorer  damases  tor  Injnir  to 
cattle,  cauaed  br  nwllsence  In  dcfeodnnt  rallroMtf 
oomuan*.  If  Its  meuod  of  tranaporiation  was  nn- 
nfe,  tbe  hot  that  It  waa  usual  with  tbe  deCMidanl 
cannot  exonerate  11  from  Ita  oantreot  t — *~'~ 
tmnspoit.    Its  own  usage  would  have 

denovto  ahowthat  tc  bad  adopted  a  aai 

Od.  I«on«td  V.FltohbUrSlLOo.SNew  Bng.  Hep. 
St&  148  Hnm. 807.  "RieexfitmieeoTnoDeitoteniieof 
a  ouatom  Is  a  qimtlon  of  faot  fur  a  Jurr.  !(■  v»> 
•■—  ■'—    -  -  >notla»(oraecuit. 
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fieigbt;  (It)  anlen  the  shipper  expreflslv'  a^n'oes 
that,  88  a  ooadition  precedent  to  his  right  to  any 
damage  for  any  lessor  injury  to  his  stock  dur- 
ing transportttllon,  or  previous  to  loading?  for 
shipment,  such  shipper  will  give  notice,  verified 
by  aflSdavit,  of  his  claim  therefor  to  some  gen- 
€tal  ofDcer  of  the  railroad  company,  or  to  the 
nearest  station  agent,  before  the  stock  is  re- 
moved from  the  point  of  shipment  or  destina- 
tion, and  before  the  stock  ismin?Ied  with  other 
stock;  (4)  unless  the  shipper  agrees  that.  In  cane 
of  total  loss  of  stock,  not  more  than  the  actual 
cash  value  of  the  same  at  the  place  of  8bl|>menl 
shall  be  the  measure  of  damage;  (5)  without 
furnishing  the  shipper  a  free  pass  over  the  line 
of  shipment,  along  with  the  same  train,  to  the 
place  of  destination  of  the  stock. 

Defendant  offered  to  show  that  such  cus 
toms  were  general,  and  known  to  plaintiff,  as 
well  as  to  ad  shippers  of  live  stock  over  rail- 
roads, and  especially  on  defendant's  railroad. 
The  objection  made  to  the  eridenoe  was  that 
it  would  Umit  the  liability  of  the  carrier.  It 
was  not  objected  that  these  stipulations  were 
set  up  in  the  answer  as  existing  m  contract  be- 
tween the  parties,  nor  that  the  proof  showed,  as 
it  did,  that  there  was  a  contract  containing  all 
the  agreements  of  the  parties. 

Usages  of  trade,  Mr.  Greenleaf  says,  should 
be  sparinerly  adopted  by  the  courts  as  rules  of 
law.  "Their  true  office  is  to  interpret  the 
otherwise  indeterminate  intentions  of  parties, 
and  to  ascertain  the  nature  and  extent  of  their 
contracts  arising,  not  from  express  stipulation, 
but  from  mere  implications  and  presumptions 
and  acts  of  a  doubtful  and  equivocal  charact- 
er, and  to  fix  and  explain  the  meaning  of  words 
and  expressions  of  doubtful  or  various  senses." 
2  GreenL  £v.  g  251. 

Usages  of  trade  are  admissible,  however,  to 
5how  the  relative  duties  and  rights  of  parties  as 
incidents  of  contracts  and  transactions;  but  the 
usage  sought  to  be  invoked  must  have  all  the 
elements  of  a  usage  as  to  certainty,  uniformity, 
notoriety  and  reasonableness,  and  it  must  not 
be  contrary  to  hiw.  A  usage  cannot  be  a  good 
u.«age  if  it  is  contrary  to  law  or  public  policy. 
In  toe  case  before  us,  for  example,  tbe  defend- 
ant  offered  to  show  a  custom  of  railroads  not 
to  receive  for  transportation  any  live  stock  un- 
less under  certain  conditions,  modifying  their 
com  moo-law  liability.  Such  a  custom  would 
be  bad,  because  railroads  cannot  legally  refuse 
to  ship  live  stock. 

A  common  carrier  has  no  right  to  demand  of 
a  shipper  a  waiver  of  his  rights  as  a  condition 
prec^ent  to  receiving  freight.  If  such  a  cus- 
tom should  be  ever  so  common  and  uniform  it 
could  not  be  sustained  because  it,  the  custom, 
would  be  against  law.  Let  us  look  at  the  par- 
ticulaiB  of  the  custom  proposed  in  this  case:  It 
required  the  owner  to  go  alonff  on  the  same 
tnun  with  his  stock,  to  feed  ana  water  them  at 
at  bia  own  risk  and  expense.  The  law  imposes 
this  duty  on  the  carrier,  and  the  carrier  cannot 
transfer  it  to  the  shipper  by  custom.  The 
sUpper  might  agree  to  go  with  his  stock,  and 
to  feed  ana  water  them  at  his  own  expense,  but 
he  oould  not  be  compelled  to  do  so  by  custom, 
becauae  the  law  reqaires  tlils  duty  of  the  car- 
rier. 

This  custom  also  required  that  the  owner  of 
tbe  stock  would  hold  the  railroad  harmless 
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against  ordinary  delays  in  taking  np  freight 
If  the  law  held  tbe  railroad  harmless  for  such 
delavs,  a  custom  would  not  be  necessary.  If 
the  law  held  it  liable,  a  custom  could  not  repeal 
or  suspend  tbe  law. 

It  was  also  required  by  the  custom  proposed 
that  the  shipper  should  expressly  agree  that,  as 
a  condition  precedent  to  bis  right  to  any  dam- 
ages for  any  loss  or  injury  to  his  stock  during 
transportation,  he  should  ^ivo  notice  of  his 
claim  therefor,  verified  by  his  affidavit,  to  some 
general  officer  of  the  railroad,  or  the  nearest 
station  agent,  before  the  stock  was  removed 
from  the  point  of  shipment  or  destination.  If 
the  shipper  should  make  a  contract  to  give  such 
notice,  it  might  be  binding,  under  our  law,  if 
it  was  shown  that  there  was  such  officer  or 
ngent  at  the  point  of  destination  upon  whom 
the  notice  could  be  conveniently  served.  Tbe 
custom  in  this  case  did  not  propose  to  show 
that  there  was  such  orficer  or  aj^ent  at  the  point 
of  shipment  or  destination,  without  which  it 
would  be  an  unreasonable  custom.  It  would 
be  an  unreasonable  stipulation  in  a  contract 
limiting  the  carrier's  liability,  and  as  an  express 
contract  for  that  reason  it  could  not  be  enforced. 
Mo,  Fac,  R  Co.  v.  Harris,  67  Tex.  166. 

But  we  will  not  be  understood  to  hold  that 
the  custom,  if  it  had  been  shown  to  be  reasona- 
ble, could  be  sustained.  A  custom  cannot  re- 
quire that  a  shipper  shall  expressly  aeree  to  a 
limitation  of  his  right  to  damages.  Tbe  law  of 
tbe  land  regulates  such  matters,  and  fixes  lia- 
bility upon  failure  to  perform  duties  and  obli- 
gations of  carriers;  and  when  so  fixed  a  custom 
cannot  extinguish  it,  or  require  the  iujured 
parW  to  limit  it  by  agreement. 

We  may  say  the  same  of  the  stipulation 
in  the  proposed  custom  requiring  the  ship- 
per to  f^ree,  as  a  condition  to  ship  his  stock 
on  a  railroad,  that,  in  case  of  total  loss  of  stock, 
the  measure  of  damages  should  not  be  more 
than  the  cash  value  of  tbe  same  at  tbe  place  of 
shipment.  Such  a  custom  would  be  illegal, 
and  tbe  carrier  could  not  require  that  the  ship- 
per should  make  such  a  special  contract.  See 
Ghilf,  a  d  8,  F.  B.  Go.  v.  Trawiek,  68  Tex. 
814,  in  addition  to  other  authorities  cited. 

Appellant  claims  that  the  court  erred  in  sus- 
tniniog  plaintiff's  objection  to  testimony  of 
Fagan,  sought  to  be  elicited  by  defendant  while 
he  was  being  cross  examined,  that  his  agree- 
ment was  to  feed  and  water  the  stock  and 
attend  them  at  his  own  expense.  It  Is  sufficient 
to  say,  in  answer  to  this  assignment,  that  the 
evidence  of  Fagan  showed  that  the  contract  of 
shipment  was  in  writing.  The  objection  to  the 
evidence  was  that  it  was  not  the  best  evidence. 
The  objection  was  well  taken,  and  was  proper* 
ly  sustained. 

But  one  other  assignment  of  error  need  be 
noticed,  as  it  will  dispose  of  the  rest,  which  re- 
late to  the  same  subject  more  or  less  definitely. 
The  court  found  as  a  conclusion  of  law  that 
the  measure  of  damages  was  tbe  difference  be- 
tween Uie  market  value  of  the  stock  in  the 
condition  they  arrived  at  destination,  and  their 
market  value  had  they  arrived  in  good  order 
and  condition.  This  rule  for  the  measure  of 
damages  is  assigned  as  error.  We  agree  w  ith  tbe 
appelfimt  upon  this  subject  The  court  found, 
and  the  evidence  showed,  that  many  of  the 
mares  shipped  were  with  foal,  and  that  they 
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Inst  their  foal  on  tlie  way,  and  when  they  ar- 
lived  lit  Memphis  ihey  were  pracMcally  i^orth- 
less.  The  most  of  the  cari^o  were  mares.  The 
railway  company  was  bound  to  deliver  them 
in  a  reasonable  ilme,  and  it  was  bound  to  ex- 
ercise reasonable  care  of  the  animals  while  in  its 
possession  and  while  in  course  of  transporta- 
tion. 

The  correct  measure  of  damages  for  total 
loss,  there  beine  what  is  called  an  inherent  de- 
fect in  such  freight,  and  especially  so  in  marcs 
with  foal,  would  be  the  price,  less  the  freight 
charges,  ihey  would  have  brought  in  the  inar- 
ket  at  the  place  of  diPiination  in  the  condition 
the^  would  liave  l)ccn  in  had  the  company  ex- 
ercised due  and  necessary  caio  of  the  same 
while  in  its  possca*«ion,  and  this  price,  le^ 
freight  charges,  at  the  time  the^  should  have 
arrived  if  shipped  and  delivered  in  a  reasonable 
tiuio.  In  case  of  pari  in!  loss  the  measure  of 
damages  would  be  the  diHercnce  in  such  price, 


less  freight  above  stated,  and  the  value  of  the 
animals  at  the  same  place  at  the  time  of  arrival. 
Mo,  Pae,  R,  Co,  v.  Harris,  iupra, 

Tlie  companv  would  not  be  liable  for  dam- 
ages resulting  from  inherent  vices  and  defects 
in  animals.  So  if  the  defendant  company  per- 
formed all  its  obligations  and  duties  as  a  public 
carrier  in  transporting  the  animals,  and  loss  or 
depreciation  of  price  resulted  from  natural  de- 
fects, no  damages  could  be  had.  The  principle 
is  the  company  would  be  hable  for  no  injury 
arising  from  such  defects,  and  the  defects  must 
be  considered  in  estimating  damages  if  any 
arise. 

I'he  judgment  of  the  court  helow  should  be 
reversed,  and  remanded  for  a  ufsw  trial. 

PtaytoBt  Ch.  J,: 

Report  of  the  Commissioners  of  Appeals  ex- 
amined, their  opinion  adopted,  and  Uic  judg- 
ment revened,  and  eaiue  rmtanded. 


MISSOURI  SUPREME  COURT. 


W.  P.  DAVIS,  Appt, 

V, 

John  KLINE  et  al,  liespU, 
(....Mo....  ) 

1.  Jin  apttomeyt  who  has  prepared  deeds  of  trust 
and  been  consulted  as  to  the  purposes  for  which 
they  were  made  oanuot  afterwards,  on  purchas- 
ing Uie  land  Included  therein,  on  an  execution 
sale,  maintain  a  suit  to  sot  aside  such  deeds  as 
fraudulent:  and  where  another  person  simply 
loans  to  him  the  use  of  his  name  In  purchasing 
the  land  and  bringrlng  the  suit,  the  case  will  be 
treated  as  If  the  attorney  were  the  actual  party. 

2.  The  evidence  of  a  deeea4Md  witnessp 


given  hy  bin  on  a  former  trIaU  may  be  pttived 
on  a  sooond  trial  by  persons  who  beard  his  evi- 
dence: and  wliore  It  is  preserved  In  a  bill  of  ez* 
oeptions  it  can  be  read  therefrom,  upoo  proot 
that  the  report  Is  oorreoi  In  substanoBi 

(Novemt>er  M,  1888J 

APPEAL  by  plaintiff,  from  a Jndsment  of 
the  Circuit  Court  for  Pettis  County  (Stro* 
ther, ./.),  in  favor  of  the  defendants  In  a  suit  to 
set  nsiile  a  deed  of  trust    Afflrmed, 

I'he  facts,  and  questions  presented,  are  stated 
in  the  opinion. 

Atenrs.  Samuel  P.  Sparks  and  Matt* 
A«  Fyke  for  appellant. 


Note.—  Triak  teisttmnny  of  toitness  al  former  trial,  i 
wince  OecenHed,  One  exception  to  the  rule  rcjoctiuf? 
heurtay  evidence  is  the  lejtimony  of  dcccuBcd  wit- 
masses,  grlvenlna  former  rd  ion.  Let  ween  tliceame 
purtieR.  This  testimony  may  liavo  been  given  o!> 
tiier  orally,  or  in  written  depositions,  taken  out  of 
court,  wbero  it  was  given  under  oath.  In  a  Judi- 
eial  procec<Ilng,  in  which  the  adverse  htijrant  was 
a  imriy,  and  where  he  had  the  power  to  cross  ex- 
amine, and  was  legally  called  upon  todo  so.  tbetes- 
tiroony  so  given  Is  aamiasiblo,  after  the  decease  of 
the  wltncFS,  in  any  sulMequcnt  suit  between  the 
anme  par  irs.  Rull.  N.  P. 28), MS:  Doncsster  v.  Day, 
8Taunt.;Ca2:  Olotsv.  Ra^ch,  6  Vt.  172;  Mirhtner  v. 
Wike.  4Rerg.&  EtSinS;  1  Grei^nl.  E\,2n-fa»,  The 
admissibility  of  this  evidence  seems  to  turn  ratlicr 
on  the  right  to  cniSB  exumine  than  upon  the  pre- 
cise nonilnal  Identity  of  all  parties.  Wright  v. 
Tatham,  1  Ad.  &  EL  a  But  sec  Mathews  v.  Col- 
bum,  1  Strob.  L.  STiS.  What  the  dc>ceased  witness 
testified  may  be  proved  by  nny  iKsrson  who  will 
swear  from  his  own  memory,  or  l>y  notes  taken  by 
any  person,  who  will  swear  to  tlielraecurncy.  Dtm- 
cat^ter  v.  Day,  3  Taunt.  2GZ:  Chens  v.  Clicks,  17  8rrg. 
&  It.  iW,  Itut  If  he  can  state  only  what  wus  raid  on 
that  subject  bythedeeeared.on  nlFexaminatl<n  In 
chief,  without  also  giving  the  substance  of  what  he 
said  III  on  It  In  his  c-n  ts  orniiratic  n,  ft  is  Imid- 
mlsKlble.  Wolf  v.  Wyith,  11  berg. &  II.  140;  Gilder- 
sleeve  V.  Ci*rawav,  10  Ala.  I^CO.  It  seems  to  be  iren- 
emlly  considered  sufficient, if  the  uitness  Is sble  to 
stato  tbcFursianceof  wliat  wiis  sworn  on  liie  for- 
mer trinl.  fk^O'rndl  v.  Green,  10  Serp.  &  R.  14, 
16,  wliere  this  ptJnt  is  briefly  but  poweifullv  dis- 
cussed by  Mr,  Jvnilce  Gilst  n.  iee  tIfo  Miles  v, 
Ollnra,  4  Binn.  108:  Caton  v.  Lf  n<x,  6  Hand.  81,  TO; 
Fex  V.  Kowley.l  Moo<l.  Cr.  Cas.  Ill:  Cless  v.  Chess, 
17  Perg.  &  \i,  409.411,  412-,Tnckw  n  v.  Pnilqy,  2  Johns. 
17;  :!Uu68.  Clinics.  8d  Am.  ed.  U8  lOSS];  bluan  v. 
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Somcrs,  20  N.  J.  L.  06;  Garrott  v.  Johnson,  11  GUI 
&  J.  173:  State  v.  Cnnney,9  L.  R.  408;  State  v.  llook- 
er,  17  Vt.  658;  Gildcrsloeve  v.  Ortrawav,  10  Ala.  SfKk 
Gould  v.  Crawford,  2  Pa.  80;  Wagers  v.  liickcy,  17 
Ohio,  4».t. 

The  witness  must*  be  able  to  testify,  from  his 
recollection  ahmo,  thiit  the  deoea*>ed  was  sworn  as 
a  witness,  the  matter  or  thing  which  he  was  called 
to  prove,  nnd  the  substance  of  what  he  stated* 
after  which  his  notes  may  be  admitted.  Sloan  v, 
Somen*,  20  N.  J.  L.  06.  In  New  Jersey  It  has  lieea 
held  that  if  a  witness  testltics  that  ho  has  a  distinct 
recollecti(«n,  independent  of  his  notes,  of  the  fact 
that  the  deoensed  was  sworn  as  a  witness  to  the 
former  trial,  of  what  he  wns  produced  to  prove, 
and  of  the  substance  of  what  he  then  stated,  he 
may  rely  on  his  no  es  for  the  language.  If  he  be- 
lieves them  to  be  correct  Ploan  v.  Somors,  su/«tti. 
Although  the  two  trials  were  not  between  ttie  par* 
ties,  yet  If  the  second  trial  is  between  those  who 
repioscnt  the  parties  to  the  first,  by  privity  In 
bli»od,  in  law,  or  in  estate,  the  evidence  is  admls- 
slide.  Ontram  v.  M<irewood,  8  Bast,  8IG,  dTA,  ars, 
per  Ld.  EHenborough;  Peak.  Ev.  8d  et).  p.  87;  BulU 
N.  P.  232;  Doe  v.  herby,  1  Ad.  ft  EL  788,  7D1,  note; 
Clarges  v.  Slierwin,  12  Mod.  848:  Rheiton  v.  Bar- 
bour. 2  Wi^sh.  (Va.)  64:  Rushworth  v.  P**rabroko, 
Hanires,  473;  Jackson  v.  Lawson,  15  Johns.  544; 
Jackscm  v.  Railey,  2  Jol  rs.  17;  Powell  v.  Waters. 
17  Johns.  176.  See  also  Ephmims  v.  Mitrdock,  7 
Black r.  10*  Harper  v.  Burrow,  6  lied.  L.  80.  Where 
the  point  ill  issue  in  botli  actions  was  not  the  same, 
the  issue  in  the  iormer  netlon  having  I  eon  upon  a 
common  or  free  fisl<cry,  and  in  the  latter,  it  being 
upon  a  severdl  flsl  ery,  evidence  of  what  a  witni^ 
since  dei(Tsed,pwoie  ufion  a  formal  trial,  wus  held 
inadmissible.  »'elvin  v.  Whiting,  7  Pick.  79.  See 
also  Jackson  v.  Winchester,  4  U.  S.  4  Dall.  206  (1  L. 
ed.  8U2);  Kphruiuis  v.  M  unlock,  7  Blackf.  10 
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ifr.  Jolia  M ontsomeiyt  Jr.,  for  respond- 
eQtn 


«r.,   deliyered  the  opfnion  of  the 
coon: 

This  is  a  suit  in  equity  to  set  aside  a  deed  of 
tmst  OB  100  acres  of  land  in  Henry  Ck>unty. 
The  court  found  the  issues  for  defendants,  and 
the  plaintiff  appealed. 

John  KUne,  'who  resided  in  Warrensburg, 
Jobnaon  County,  owned  two  or  three  parcels 
of  real  estate  at  that  place,  which  were  incum- 
bered by  mortgaiices  to  the  amount  of  about 
$1,»00.  This  property,  and  the  100  acres  of 
land  in  ITcnry  County,  had  an  estimated  value 
of  about  $5,C00.  He  owed  other  debts  to  va- 
rious persons,  amounting  to  $8,000  or  l»4,000. 
Civil  suits  and  criminal  prosecutions  were 
pending  against  him.  He  was  insolvent.  On 
the  8th  of  June,  1875,  and  while  his  affairs 
were  in  this  condition,  he  made  a  note  for 
|2,000  payable  to  Joseph  Loesden,  who  was 
his  father-in-law,  and  securea  the  same  by  a 
deed  of  trust  on  the  Henry  County  land.  On 
the  same  day  he  made  another  note  to  Logsden 
for  $6,000,  and  secured  the  same  on  all  of  the 
Warrensburg  real  estate.  Logsden  says  that 
these  defds  of  trust  were  made  to  save  him 
harmless  as  the  indorser  for  Kline,  to  protect 
him  aa  security  on  certain  appeal  bonds,  and  to 
pay  certain  other  debts  owing  by  Kline.  None 
of  these  agreements  are  set  out  in  the  deeds, 
^nce  the  date  of  the  deeds  of  trust,  he  has 
paid  debts  for  Kline,  including  the  mortgage 
debu,  to  the  amount  of  $8,500.  Other  evi- 
dence lends  to  show  that  the  primary  object  of 
the  di'eds  of  trust  was  to  place  tbo  property  out 
of  Ibu  reach  of  creditors  of  Kline,  and  to  save 
some  of  it  for  his  famfly. 

W.  P.  Astnirv  prepared  these  deeds  of  trust 
aa  the  employea  attorney  fur  Kline  and  Logs- 
den, was  thdr  adviser  in  the  matter,  and  in  this 
way  became  acquainted  with  Kline's  affairs. 
He  brought  two  suits  apiinst  Kline,  and  re- 
covered Judgments  in  February,  1876^ne  in 
favor  of  Brock  mire  &  Rankin  for  $176,  and 
the  other  in  favor  of  Assig  &  Harig  for  $206. 
Acting  for  these  iudgment  creditors  and  as  their 
attorney,  he  had  the  Henry  County  land  sold 
on  executions  issued  upon  these  judgments, 
and  purchased  the  100  acies  at  the  price  of 
$10,  and  had  the  deed  made  to  this  plaintiff. 
That  Rale  was  made  on  April  21, 1876;  and  on 
the  l^Ui  of  June,  1876,  he  caused  the  Warrens- 
burg property  to  be  sold  under  the  same  Judg- 
ments; but  l/Ogsden  appeared,  took  up  the  bids, 
and  paid  Asbury  the  full  amount  of  the  Judg- 
menis. 

One  of  the  defenses  to  this  suit  is  that  As- 
bury was  the  real  purcbacter  of  tbe  100  acres; 
that,  having  prepared  the  deeds  of  trust  for 
Kline  &  Lo^en  as  their  attorney,  he  cannot 
maintain  tbis  suit.  Asburv  is  dead,  but  bis 
evidence  on  a  former  trial  is  in  tbe  record. 
The  plaintiff,  Davis,  though  cbarged  with 
fnud  in  the  answer,  did  not  appear  at  eitber 
trial,  but  liis  deposition  was  taken  by  defend- 
ant Lo^en.  Their  evidence  shows  tbat  tbcy 
were  brotbcrsin-luw;  tbat  Davis  was  not  at 
the  sale,  and  knew  nothing  nboiit  it.  Asbury 
says  lie  l>ouirbt  tbe  land  for  Davis,  and  tbat  tbe 
hiicT  paiicl  him  the  purtbase  price — $10;  but . 
bis  arcouut  of  ihe  payment  is  confused  and  un- 1 
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reliable,  and  the  plaintiff's  account  of  tbis 
alleged  payment  is  evasive.  Davis,  the  plaint- 
iff, says  he  gave  Asbuiy  c^encral  directions  to 
buy  foE  him  land  that  sold  cheap;  and  tben^  is 
no  claim  that  Asbury  had  any  authority  from 
Davis  to  purchase  this  particular  land.  The 
circumstances  all  go  to  show  that  Anbury  was 
the  real  purchaser,  and  that  Davis  is  simply 
loaning  tbe  use  of  his  name;  and  sucb,  we  con- 
clude, IS  the  fact.  The  case  must  be  treated 
the  same  as  if  Asbury  had  taken  the  sberiff*s 
deed  in  his  own  name. 

The  relation  of  attorney  and  client  is  one  of 
especial  confidence.  Tbe  employment  to  pre- 
pare these  deeds  of  trust  was  of  itself  sufficient 
to  create  that  rebition.  Bakery.  Humphrey, 
101  U.  S.  494  [25  L.  ed.  10G5]. 

Weeks  says  counsel  who  has  been  consulted 
about  a  title  to  land  will  not  be  permitted  to 
purchase  an  outstanding  one,  and  set  it  up  in 
opposition  to  his  client.  If  he  does,  it  inures 
to  the  benefit  of  the  client  Weeks,  Attys. 
8274. 

In  Smith  V.  Brotherline,  62  Pa.  461,  it  is  said: 
"A  counsel  or  attorney,  employed  and  con- 
sulted, as  such,  to  draw  a  deed  or  an  applica- 
tion for  an  original  title  for  land,  is  in  the  line 
of  his  profession,  and  is  precluded  from  buy- 
ing in  for  his  own  use  any  outstanding 
tiUe." 

Justice  Swayne,  for  the  court,  in  Baker  t. 
Hunvphrey,  mpra,  says:  "It  may  be  laid  down 
as  a  genera]  rule  tbat  an  attorney  can  in  no 
case,  without  bis  client's  con.sent,  buy  and  bold, 
otherwise  tban  in  trust,  any  adverse  title  or  in» 
terest  touching  tbe  thing  to  which  his  employ- 
ment relates." 

Asbury  having  purcha^  tbis  land  under  the 
judgments,  his  clients,  the  judgment  creditors, 
might  have  claimed  thepurcbase.  Ward  v. 
Brawn,  87  Mo.  468,  8  West.  Rep.  910.  But 
they  make  no  such  claim;  so  ihat  tbe  purcliase 
of  the  100  acres  stands  freed  from  any  question 
that  might  have  been  made  had  tbey  claimed 
the  benefit  of  the  purchase.  Speaking  of  tbe 
time  at  which  these  deeds  of  trust  were  made, 
Asbury  says:  "Kline  said  he  was  greatly  in 
debt,  or  largely  in  debt;  and  he  wanted  to  put 
his  property  m  Logsden's  hands,  so  tbat  be 
woiud  have  something  for  his  cbildren."  It 
thus  appears  that  he  not  only  prepared  the 
deeds,  but  it  is  equally  clear  that  he  was  con- 
sulted as  to  the  purposes  had  in  view  by  tbe 
execution  of  the  deeds  of  trust. 

The  statute  (Rev.  Stat.  %  4017)  denies  to  an 
attorney  the  rigbt  to  testifv  as  to  oommunioa- 
tions  between  himself  and  client,  save  by  the 
consent  of  the  client;  vet  the  facts  revealed  to 
Asbury  by  reason  of  the  confidence  bestowed 
upon  him  are  now  brought  forward  and  used 
against  tbe  client.  If  an  attorney  may  not  buy 
in  and  bold,  as  against  his  client,  an  outstand- 
ing title  to  property  about  which  be  gave  ad 
vice,  tben  be  cannot,  for  bis  own  l)enefit,  be 
allowed  to  strike  down  the  very  transaction 
wbich  he  advised  and  put  in  writing  for  bis 
clients.  It  matters  not  that  he  is  attempting 
to  sbow  tbat  tbe  transaction  was  fraudulent  in 
fact;  nor  does  it  matter  that  the  facts  are  or 
can  be  proved  by  persons  not  disqualified  to 
'estify,  Tbe  groundwork  of  tbe  whole  doc- 
trine is  that  the  attorney  cannot  take  ad  vaninge 
of  the  trust  reposed  m  him.    The  plain  till. 


HAiuoKUom  BupBau  Judiqiai.  Coubt. 


«bo  BUndi  u  ■  ■ubstltute  (or  AibniT,  can 
therefore  tak«  notbtoK  by  the  sheriffs  deed. 

Aibury  testified  on  the  tint  irial  of  this  cause, 
but  died  before  the  second  trial.  Itwu  en- 
tirely competent  to  show  on  the  second  trial 
what  his  testirnony  wu  on  the  foriner 
This  could  be  done  by  penons  who  beard  hia 
evidence.  Am&n  t.  Feurl,  70  Mo.  624.  As 
bis  tesilmoDT  was  preserved  in  a  bill  of  eieep- 
ilons,  it  could  be  read  therefrom,  upon  proof 
ibat  [he  report  of  It  In  the  blU  was  correct  In 
substance.  Jaceard  T.  Anderton,  87  Mo.  Bl; 
ScoritU  V.  nannibat  ±8t.J.R.  Co.  18  West. 
Rep.  97,  94  Ho.  W. 

It  is  true  that  tlio  witness  Gantt  went  further 
than  was  neocasory  to  lay  a  touadation  for 


tions,  and  Kave  some  of  tbe  deUlU  of  Die  Ic 

tnony  of  the  deceased  witness;  but  we  see  no 
oHectloD  to  this.  A  \A\\  of  excepdoDn,  when 
filed,  is  not  the  only  evidence  of  what  the  do- 
ceased  witiicsB  said.  What  be  testified  lo  mav 
be  proved  by  any  person  who  cnn  swear  to  U 
from  memory.    1  Qreenl.  Ev.  g  166. 

Even  if  in  competent  evidence  bad  been  ad- 
mitted, we  would  not  re^'erse  the  decree  ifor 
that  reason  only,  but  would  dispoee  of  the  case 
on  the  compelent  proofs,  the  case  being  a  suit 
In  equity,  and  not  an  action  at  law, 

Tn»  judgment  it  a  firmed. 

tUkft  J;  absent;  the  other  lodges  concur. 
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Margaret  P.  OURLET 

V. 

Edmund  ARMSTEAD. 


(-. 


..) 


A  earrier  la  not  grnlltr  of  eoiiT^nrion 

where  be  <□  Itaod  Caith  takes  goods  from  ttae  poa- 
■eeuoa  ol  tbe  owner,  os  Otreatioa  at  anottaer  liav- 
IDK  the  apparent  eontrol  of  tbe  Bt>o<la,  and-  the 
present  oapaol^  of  investing:  himself  nitb  nctual 
poneaslnn,  and  dellveia  ttiem  to  such  other  peieOD 


(JannarrlklBSt.) 

ON  appeal  by  platotUL    Jue^nuntfar  dtftnd- 
ant. 
Tort  for  tbe  conversion  of  personal  property. 
Trial  !o  tbe  superior  rourt  on  agreed  statement 
of  facts,  when  Judgment  was  enlered  for  the 


defendant  and  the  plaintiff  appealed. 
.  aappearin  the  opinion, 
^enrv.  J.  P.  *  B.  B.  Jodm,  for  plaintiff: 


Tlic  unauthorized  taking  of  chattels  from 
the  owner's  povession  U  in  and  of  itself  an  act 
of  Gonver^on. 

Coughtinv.  BaU,  t  Allen.  884;  MePaHlaTtd 
V.  Bead,  11  Allen,  S31;  Foutde*  t.  }*ia^chb]/, 
B  Weea.  AW.tM;  Hu>rty.  B»tt,l..K  9lxch. 

m. 

If  the  act  of  dominion  is  Inconsistent  with 
the  owner's  title  It  la  a  conveialon,  even  thourh 
the  wrong  doer  had  no  idea  or  intention  of  de- 
wing Ihe  owner's  title  or  of  setting  up  title  In 
himself. 

HaU  T.  Coreoran,  107  Uass.  851. 

Where  the  act  la  inconsistent  with  the  own- 


er's title,  the  good  faith  or  Innocence  of  the 
wrong  doer  is  no  defense. 

a>£t  T.  Clark,  8  Cush.  890;  PtephentY.  £3- 
KrM,  4  Hsule  &  B.  369:  Qartand  v.  CarlitU,  4 
Cbrk  &  F-  888;  HaOiatt.  Fvwler,  L.  R.  7  IL 
L.76fl. 

While  it  Is  true  that  one  who  receives .goodi 
from  a  person  In  actual  wronftfnl  posscsaion 
and  restores  tbe  goods  to  such  peison  is  not 
liable  lo  Ihc  owner  for  conversion  {ftinekland 
V.  Barrett.  20  Pick.  415;  Leonardo.  Tulil,  8 
Met.  ^■,  National  MercaatiieBajikY.  RymmfU,  44 
L.  T.  N.  B.  767;  thirmit  v.  Bant,  25  Maine, 
419),  even  though  tbe  goods  were  rocelrvd  front 
and  restored  to  the  wrongful  poesnurion  with 
notice  of  (be  claim  of  tbe  true  owner  (Loring 
V.  Mvlea!iy,BA\]en.  S76;  MetadfY.  MelAtiiffi- 
lin.  123  Mass.  84;  Ndton  r.  Ifierton,  17  Ala. 
216),  (bis  case  does  not  fall  within  that  gIsbs, 
for  this  defendant  took  tbe  eoods  from  Ihe 
owner's  poasession.  It  conatiiutea  no  defense 
that  he  acted  under  the  directioa  of  another 

McParttata  v.  Btad,  11  Allen,  281. 

Mr.  Wllliftm  H.  Hoody.  for  defendant: 

It  is  excusable  to  deal  with  goods  merely  as 
the  servant  or  agent  of  tlie  apparent  owner  in 
actual  possession,  or  under  a  contract  with  such 
owner,  Bccordlnar  to  the  apparent  owner'a  dl- 
rectjon  where  neither  the  act  done,  nor  tbe  con- 
tract (if  any),  purporis  to  Involve  a  transfer 
of  the  suppoaed  property  In  the  goods,  and  tbe 
ostensible  owners  direction  is  one  which  Le 
could  lawfully  cive  if  be  were  really  entitled 
lo  his  apparent  inlereat,  and  la  obeyed  in  the 
honest  belief  that  he  is  so  entitled. 

Pollock,  Torts,  pp.  288,  294. 


K.  tCCo-UTCTO).  AbarenoDdellvenof  diattels 
br  a  oarrler  1b  not  a  ooDveielon,  unless  Geref  uws  to 
deliver  ttaem  after  a  demand  on  bim.  BolilnBon  t. 
Austin,  i  OiH,  tei;  FaoKard  v.  Oetman,  4  Wend, 
■Mi  Lookwodd  V.  Bull  1  Cow.  8St.  But  If  be  has 
tiM  rooda  in  bis  posseealon,  and  refuses  u>  deliver 
them  on  demand,  then  he  la  liable  In  trover.  Loek- 
wood  V.  BuU,  I  Cow,  BIS;  Packard  *.  Oebaan,  4 
Wead.Aia.  ThetslaBaaaertlonotaaMTler IbatM 
baa  deUveredtbe  Koods  Is  no  oonvenlon.  Atteraol 
V.  Brisnt,  1  Campb.  4IN.  It  oarrlen  Improperly 
brea](openaboz.thcvaraliablslntTOvec.  Tuoker 
V.  HousatonIoB.Oa.W  Oohd.  4tf.  Aover  k  sus- 
tatnaWe  swainst  a  oarrier  wbo  dm wa  out  part  (tf  the 
ooDtentaof BtNUTeLandlUlsltiiittiwatar.  Dendi 
T.  Walker.  lUbsTm 
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See  alao  Sirielriandv.  Barrett,  20  Pick.  416; 
MOealf  v.  McLaughlin,  122  Mass.  84;  Parker 
T.  Linnbard,  100  Mass.  405. 

A  mere  dealing  with  goods,  by  direction  or 
anibority  of  a  person  liaving  tne  apparent, 
though  not  the  real,  possession  and  control  of 
them,  unaccompanied  by  any  assertion  of  title, 
is  not  a  conversion. 

Kat,  MereanUle  Bank  v.RymmFU,  44  L.  T.  N. 
S.  767;  A^eUan  v.  Iversan,  17  Ala.  216;  Burditt 
V.  Hvnt,  25  Maine,  410. 

There  is  no  legal  difference  between  a  pos- 
session which  is  wrongful,  and  one  which  is 
lawful,  provided  they  each  present  the  appear- 
ance of  apparent  right  to  the  person  who  is 
dealioe  with  the  goods,  not  for  Ijis  own  use  or 
that  of  a  third  person,  but  by  the  direction  of 
the  person  in  the  apparent  possession. 

See  cases  supra,  and  EoUina  v.  Fotoler,  L. 
R.  7  n.  L.  766-768. 

There  are  many  cases  where  a  mere  unau- 
thorized meddling  with  the  plaintiff's  possession 
is  not  a  conversion,  and  to  hold  the  plaintiff's 
claim  (that  the  innocent  removal  of  goods  from 
the  owner's  possession  is  of  itself  a  conversion) 
iO  be  well  founded  would  be  to  disregard  the 
distinction  between  trespass  and  trover. 

Wilmm  ▼.  McLavgJUin,  107  Mass.  587;  Fa^n9- 
worth  ▼.  Latoery,  1^  Mass.  512;  Bushel  v.  Mil- 
ler, 1  Strange,  128;  Fouldee  jit.  WiUoughby,  8 
Mees.  &  W.  540;  Eeald  v.  Carey,  11  C.  B.  977. 

Devens*/.,  delivered  the  opinion  of  the 
court: 

The  defendant,  who  was  a  Job  teamster,  re- 
moved the  goods  alleged  to  have  been  by  him 
converted,  from  a  room  in  Wliiitier's  house  to 
the  store  of  one  Davis,  and  there  delivered  them 
to  Whittier,  by  whose  direction  he  had  acted. 
Although  the  goods  were  in  the  house  of  Whit- 
tier, they  were  in  a  room  hired  by  the  plaintiff 
from  bim.  The  contract  between  them  was 
one  for  rent,  and  not  of  storage,  Whittier  re- 
serving no  control  over  the  roouL  It  was,  how- 
ever, neither  locked  nor  fastened,  althou^^h  no 
cooda  were  in  It  except  those  of  the  plamtiff. 
ui  aO  that  be  did  the  defendant  acted  in  good 
faith  without  any  intention  of  depriving  the 
rightful  owner  of  her  property  and  in  ignor- 
ance of  the  fact  that  plaintiff  was  such  owner, 
neiUier  asserting  title  in  himself,  nor  denying 
title  lo  any  other,  nor  exercising  any  act  of 
ownership  except  by  the  removafabove  stated. 
The  1e^  possession  of  the  goods  was  under 
these  circumstances  cmdoubt^ly  in  the  plaint- 
iff; and  aa  they  were  in  the  room  hired  by  her 
the  actual  poraesalon  was  also  hers.  The  ap- 
parent control  of  them  was,  however,  in  Whit- 
tier— aa  they  were  in  his  housd  ana  he  had, 
farther,  the  present  capacity  to  take  actual 
physictU  possession,  as  the  room  in  which  they 
were  was  neither  locked  nor  fastened. 

It  is  conceded  that  whoever  receives  goods 
from  one  in  actual,  although  illegal,  possSision 
thereof,  and  who  restores  the  goods  to  such 
person,  is  not  liable  for  a  conversion  by  reason 
of  bavinff  transported  them  (StrieMandY.  Bar- 
ren, 20  Pick.  415;  Leonard  v.  Tidd,  3  Met  6); 
and  this  would  be  so,  apparently,  even  if  the 
goods  thus  received  were  restored  to  the  wrong- 
ful possessor  after  notice  of  the  claim  of  the 
true  owner.  Loring  y.  Mulcaky,  8  Allen,  575; 
MeUalfy.  McLaughlin,  122  Mass.  84. 
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Upon  the  precise  qiie<%tion  raised,  we  have 
found  no  direct  authority  nor  was  any  cited  in 
the  argument;  but  the  principle  on  which  tiie 
decisions  above  cited  rest  is  not  unreasonably 
extended  when  it  is  applied  tothecircumsianc- 
cs  of  the  c:ise  at  bar.  The  act  of  removing 
goods  by  direction  of  the  wrongful  possessor  of 
them  is  an  act  m  derogation  or  the  title  of  the 
rightful  owner,  but  the  party  doing  this  hou- 
estly  is  protected  because  from  such  actual  pos- 
session he  is  jubtiflcd  in  believing  the  possessor 
to  be  the  true  owner.  He  does  no  more  than 
such  possessor  misbt  himself  have  done  by 
virtue  of  his  wrons^ful  possession. 

The  defendant  was  a  job  teamster  and  thus 
in  a  small  way  a  common  carrier  of  such  wares 
and  merchandise  as  could  appropriately  be 
transported  with  his  team  or  wagon.  He  ex- 
ercised an  employment  of  such  a  character  that 
he  could  not  legally  refuse  to  transport  prop- 
erty such  H.M  be  usually  carried,  which  was 
tendered  to  him  at  a  suitable  time  and  place 
with  the  offer  of  a  reasonable  compensation. 
If  he  holds  himself  out  as  a  common  earner  he 
must  exercise  hht  calling  upon  proper  request 
and  under  proper  circumstances.  Burkland  v. 
Adame  Exp.  do.  97  Mass.  124;  Judeon  v.  West- 
ern R.  Corp,  6  Allen,  486. 

His  means  of  ascertaining  the  true  title  of  the 
freight  confided  to  him  are  of  necessity  limited. 
He  must  jud^e  of  this  as  it  is  fairly  made  to  ap 
pear.  As,  if  Whittier  had  actually  sone  into 
the  room,  as  he  might  readily  have  oone,  have 
taken  physical  possession  of  the  goods,  the  de- 
fendant upon  well  establibhed  authority  would 
have  been  justified  in  obeying  the  order  and 
transporting  the  goods  to  Whittier  at  another 
place,  he  should  not  be  the  less  justified  where 
Whittier.  in  appaient  control  of  the  goods  in 
his  own  house  and  capable  of  immediately 
taking  them  into  his  actual  custody  by  entering 
the  room  in  which  they  were,  through  the  un- 
locked door,  directs  the  removal. 

If  a  person  standing  near  and  in  sight  of  a 
bale  OT  goods  lying  on  tlie  sidewalk  belongino: 
to  another,  ana  thus  in  the  legal  possession  of 
such  other,  is  able  at  once  to  possess  himself  of 
it  actually  although  illegally,  and  directs  a  car- 
rier to  remove  it  and  deliver  it  to  him  at  an- 
other plrtce,  compliance  with  this  order  in  good 
faith  cannot  be  treated  as  a  conversicm.  Ap- 
parent control  accompanied  with  the  then 
present  ca  pacity  of  in  vesting  h  imself  with  actual 
physical  possession,  must  be  equivalent  t(»  illegal 
possession  in  protecting  a  carrier  who  obeys 
the  order  of  one  having  such  control. 

Judgment  for  dtfendant. 


Leon  RIDEOUT 

David  ENOX  et  oL 
(■■-Mass I 

L  Chapter  848  of  the  Aets  of  1887t  male- 
ingf  a  private  nulaance  of  any  fence  un- 

DeceasaHly  ezceedin^r  sU  feet  in  height,  main* 
talned  for  the  purpose  of  anDoying  owners  of 
adjoining  property,  is  within  the  limits  of  tbo  po- 
lice power  and  Is  constitutional  in  reepeut  to 
fences  erected  either  oefore  or  after  its  paaeage. 

IS.  Malevolence  must  have  been  the  mo- 
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tlTe  tor  ereotlnff  afenoe  to  a  greater  height  than 
■Iz  feeti  without  whloh  It  would  not  have  been 
ereoted  or  maintained,  to  render  it  a  nuisance 
within  the  provisions  of  chapter  848  of  the  Acts 
<rf  1887.  If  such  height  is  really  necoesary  for  any 
rearan  there  is  no  liability;  and  if  the  owner 
thinhs  it  necessary  and  acts  on  his  opinion  he  is 
not  liable  because  he  also  acts  malevolently. 

t.  Help  fi^ven  by  one  in  lawftUly  bnfldlng 

a  flmceupon  his  wife^  land  to  a  greater  height 
than  six  feet  wUl  not  of  itself  render  him  liable  to 
prosecution  under  chapter  848  of  the  Acts  of 
1887,  for  erecting  or  maintaining  a  nuisance, 
whatever  his  motive  may  be,  nor  will  it  tend  to 
prove  that  he  maintained  the  fence. 

(January  4, 18R8.) 

ON  defendants'  exceptions.    Sustained, 
This  was  an  action  of  tort  under  chapter 
848  of  the  Acts  of  1887,  which  is  as  foUows: 

"Sec.l.  Any  fence  oro|her  structure  in  the 
nature  of  a  fence  unnecessarily  exceeding  six 
feet  in  height,  maliciously  erected  or  main- 
tained  for  the  purpose  of  onnoying  the  owners 
or  occupants  of  adjoining  property,  shall  be 
deemed  a  private  nuisance. 

*  'Sec.  2.  Any  such  owner  or  occupant.in  jured 
either  in  his  comfort  or  the  enloyment  of  his 
estate  by  such  nuisance,  may  Lave  an  action 
of  tort  for  the  damage  sustained  theicby;  and 
the  provisions  of  chapter  180  of  ibe  Public 
Statutes  concerning  actions  for  private  nui- 
sances shall  be  appucable  thereto.'^ 

At  the  trial  in  the  superior  court  before 
Lathrop,  J,,  the  defendants  asked  the  court  to 
rule  (1)  that  the  plaintiff  had  no  action,  as 
chapter  848  of  the  Acts  of  1887  was  unconsti- 
tutional; (2)  that  the  structure  must  be  erected 
for  the  sole  purpose  of  annoyance.  Even  if  a 
motive  to  annoy  existed,  it  was  inferior  to  a 
motive  of  use  or  adornment  of  the  defendants' 
estate,  and  if  there  was  a  bona  fide  use  of  the 
structure  beneficial  to  the  defendants,  the  plaint- 
iff cannot  recover. 

The  court  declined  so  to  rule,  but  ruled  that 
tbe  statute  was  constitutional;  and  as  to  the 
second  request,  the  court,  after  ruling  that 

Elaintiff  must  prove  that  the  structure  was  ma- 
ciously  maintained  for  the  purpose  of  an- 
noying the  plaintiff,  and  that  "annoying" 
meant  "  injuring"  the  plaintiff  either  in  his 
comfort  or  uie  enloyment  of  his  estate,  instruct- 
ed the  Juiy  as  follows:  '*  llie  defendants  say 
the  structure  was  not  put  up  for  any  such  pur- 
pose; that  it  was  put  up  for  a  perfectly  legiti- 
mate purpose,  namely:  as  a  trellis  on  which  to 
train  vines.  If  you  believe  that  that  was  the 
sole  purpose  for  which  the  structure  was  put 
up,  then  the  plaintiff  has  not  made  out  his 
case.  But  if  the  defendants  had  in  mind  in 
maintaining  the  structure,  or  if  it  was  theur  in- 
tention in  maintaining  it,  not  only  to  use  it  for 
the  purpose  of  training  vines,  but  also  for  the 
purpow  of  injuring  the  plaintiff,  either  in  his 
comfurt  or  in  the  enjoyment  of  his  estote,  then 
the  plaintiff  has  made  out  that  part  of  his  case." 

The  Jury  found  for  the  plaintiff,  and  defend- 
ants excepted. 

Mr,  J.  R*  Baldwin  for  defendants. 

Mef^B,  W.  H.  Niles  and  O.  E.  Carr  for 
plaintiff. 

Holmes»  Jl,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  tort  under  the  Statutes 

SL.R.A. 


of  1887,  chap.  848.  The  plainlilT  Iihj;  hn<t  a 
verdict  for  nominal  damages  nnd  the  first  ques- 
tion raised  by  the  bill  of  exceptions  is  the  coti- 
stitutionality  of  the  statute.  Another  question 
more  or  less  connected  with  the  former  is 
whether  the  structure,  in  order  to  bring  it  w  iili  - 
in  the  Act,  must  be  erected  or  maintained  fur 
the  purpose  of  annoyance  as  the  dominant  mr>- 
tive,  or  whether  it  is  enough  if  that  puriKt*  c 
existed  although  subordinate  to  a  bona  fide  use 
for  legitimate  purposes. 

At  common  law  a  man  has  a  righ*  to  build  a 
fence  on  his  own  land  as  high  as  he  pleases, 
however  much  it  may  obstruct  his  neighbors' 
light  and  air.  And  the  limit  up  to  which  a 
man  may  impair  his  neighbor's  enjoyment  of 
his  estate  by  the  mode  of  usin&rhis  own  isfix^ 
by  external  standards  only.  WaOcerY,  Oronin, 
107  Mass.  555, 564;  Ohatfidd  v.  WiUon,  28  Vt. 
40;  PMps  V.  Nowlen,  72  N.  Y.  89;  Frazier  v. 
Brown,  12  Ohio  St.  294;  ^lorlin,  /?.,  in  Raice- 
iron  V.  Tayl&r,  11  Exch.  869,  378,  884.  See 
Benjamin  v.  Wheeler,  8  Grajr,  409,  413. 

But  it  is  plain  that  the  right  to  use  one's 
property  for  the  sole  purpose  of  injuring  otherb 
IS  not  one  of  the  immediate  rights  of  owner 
ship;  it  is  not  a  right  for  the  sake  of  which 
properly  is  recogni^  by  the  law,  but  is  only 
a  more  or  less  neccsssry  incident  of  rights 
which  arc  established  for  very  different  ends. 
It  has  been  thought  bv  respectable  authorities 
that  even  at  common  law  (lie  extent  of  a  man's 
rights  in  cases  like  the  present  might  dei^end 
upon  the  motive  with  which  he  acted.  Qreef^ 
leaf  V.  Francis,  18  Pick.  117,  119,  122.  See 
CarMi  V.  Western  R.  Co,  8  Gray,  428.  424; 
Roath  V.  Driseoll  20  Conn.  533,  544;  Wfieat- 
ley  V.  Baugh,  25  Pa.  62S]  SioeU  v.  OuUs,  SON. 
H.  489,  447. 

We  do  not  so  understan^i  the  common  law; 
and  we  concede  further  Ihnt  to  a  large  extent 
the  power  to  use  one's  propertv  mfllevolently  in 
any  way  which  would  be  lawful  for  other  ends 
is  an  incident  of  property  which  cannot  be 
taken  aw*ay  even  by  legislation.  It  may  be  as- 
sumed that  under  our  Constitution  the  Legisla- 
ture would  not  have  power  to  prohibit  putting 
up  or  maintaining  stores  or  houses  with  mali- 
cious intent,  and  thus  to  make  a  large  part  of 
the  property  of  the  Commonwealth  dependent 
upon  what  a  Jury  might  find  to  have  been  the 
past  or  to  M  the  present  motives  of  the 
owner. 

But  it  does  not  follow  that  the  rule  is  the 
same  for  a  boundary  fence  unnecessarily  built 
more  than  six  feet  high.  It  may  be  said  that 
the  diffei  ence  is  only  one  of  decree.  Most  dif- 
ferences are  when  clearly  analyzed.  At  any 
rate,  difference  of  degree  is  one  of  the  distinc- 
tions by  which  the  right  of  the  Leidsiature  to 
exercise  the  police  power  is  determined.  Borne 
small  limitations  of  previously  existing  rigblj 
incident  to  property  may  be  imposed  for  the 
sake  of  preventing  a  manifest  evil;  larger  ones 
1  could  not  be  except  by  the  exercise  of  the  right 
of  eminent  domain.  Sawyer  ▼.  Davis,  186 
Mass.  289,  248. 

The  statute  is  confined  to  fences  and  struct- 
ures in  the  nature  of  fences,  and  to  such  fences 
OLiy  as  unnecessarily  exceed  six  feet  in  height. 
It  is  hnrd  to  imajzine  a  more  insignifiaint  cnr- 
I  tailnient  of  the  rights  of  property.    Even  ihe 
!  right  to  build  a  fence  above  six  lect  is  not  d'' 
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sled  when  uit  coDTenJence  of  the  owner  woald 


to  fences  not  nibstaiiilall^  sdjolniog  the  tnjured 
pai^ilSDd.  The  feDC«emustbe"mullcioualj 
erected  or  malat^ned  for  the  purpose  of  ao- 
Doytng"  adloiolog  owoers  or  occupiers.  This 
Ungoage  deftrlir  expresses  that  there  must  be 
■n  actual  mnleToleDt  molive,  at  distiogulshed 
from  mere);  lechoical  malice.  The  meaoliig 
bplaioertbaiiiti  tbecaM  of  statutes  conceniing 
malidoufl  mlsdiief.  Com.  v.  Walden,  3  Cush. 
558;   CoBK  V.  Goodviin,  122  Mass.  19,  8B. 

Fiuall;,  ve  aie  of  opinion  tbat  II  ts  Dot 
enough  to  satisfy  the  words  of  the  Act  that 
DalevoleDce  was  one  of  the  motives,  but  that 
maleTOleDce  must  be  the  domloaDt  motive,  a 
motive  withoutwbicb  the  fence  would  not  have 
heeti  built  or  inaiotatned.  A  man  cannot  be 
punUhed  for  mnlcvoleoil;  maintaining  a  fence 
for  the  purpose  of  annojing  his  neighbor, 
merely  because  he  feels  pleasure  at  the  thought 


would  nuintaln it forother  reasons  eveo  If  that 
pleasure  should  be  denied  him.  If  the  height 
■bore  six  feet  is  reallv  uecessaiy  forany  rcaxon 
tberclsnoliability,  whatever  the  motives  of  the 
owner  in  erccling  it.  If  he  thinks  It  necessary 
and  acta  on  his  opinion,  he  Is  not  liable  because 
be  also  acts  malevoleDlly. 

We  are  of  opiuion  that  the  statute  thus  con- 
Mnied  Is  within  the  limits  of  the  police  power 
and  Is  consUiutioaa],  eo  far  as  It  regulates  tbe 
subsequent  en.-ctlon  of  fences.  To  that  extent 
It  simplf  restrains  a  noxious  use  of  the  owner's 

Kemises;  and  although  the  nee  is  not  dlrectlv 
jurious  to  tbe  public  at  large,  there  Is  a  public 
InteresC  to  restrain  this  kind  oF  aggressive  an- 
Doyauce  of  one  neighbor  by  another,  and  'to 
ma'rk  a  definite  limit  beyond  wblch  It  Ih  not 
lawful  togo.  See  Com.  v.  Alger,  7  Cusb.  58, 
Be,  90;  WaUrtown  v.  Mayo,  100  Mass.  815; 
Train  v.  Botton  Ditinficting  Co.  i  New  Sng. 
Rep.  4S7, 144  Mass.  m.  Bee  also  Talbot  v. 
iTnboK,  IC  Gray.  417,  438. 

Wlietber  Ihe  statute  is  conat^tntlonal  with 
referenoe  to  fmces  already  in  existence  when 
the  Act  was  passed  Is  a  more  difficult  question. 
mpelled  to  construe  tbe  Act  as  ap- 


tbe Act,  andis almply allowed tostand,  maybe 
found  tobe  anuiaaoceand  abated  at  the  expense 
of  ibe  owner,  there  la  a  taking  of  property 
wlthont  compensation,  which  is  more  marked 
■ad  slgnlflcant  than  in  the  case  of  a  simple 
problbUinn  to  build.  Om.  t,  Alger,  7  Gush. 
63,108. 

Bnt  the  case  is  not  so  hard  as  it  seems.  If 
Ibe  owner  of  tbe  fence  gave  leave  lo  the  party 
complaining  to  take  It  down,  it  nould  ataow 
conclusively  that  the  fence  was  no  longer 
maintained  by  blm  for  malevolent  motives,  and 
therefore  would  defeat  an  action  for  subsequent 
annoyanciJ. 

On  thenhole,  having  regard  totbesmallcess 
of  the  injury,  the  nature  of  the  evil  to  be 
avoided,  the  quasi  accidental  character  of  the 
defendant's  right  to  put  up  a  fence  for  malev- 
olent purposes,  and  also  to  tbe  fact  that  police 
Isolations  may  limit  ihe  use  of  property  In 
waya  wbitA  greatly  dlmlniah  Its  value,  we  are 
SL-RA. 


of  opinion  that  the  Act  la  constitutional  to  th« 
full  extent  of  its  provisions.  Bee  MugUr  v 
iiHwM.  li>8  0.  8.  ftSSrSIL.  ed.  2031:  Kiddv. 
Ftarton,  128  U.  8.  1  188  L.  ed.  846]. 

We  are  of  opinion,  however,  that  the  excep- 
tions must  be  GUBioined,  on  tbe  ground  that  the 
construction  of  the  statute  embraced  in  Iho 
second  request  for  a  ruling  was  substanlJally 
correct,  as  we  have  stated,  whereas  it  appeara 
that  the  request  was  refused  and  the  Jury  were 
instructed  otherwise. 

This  fence  was  built  before  the  Act  of  1887 
was  passed.  The  statute  could  not  make  tbe 
conduct  of  David  Knox  in  1888  unlawful  n- 
trospeciively.  Help  given  bv  him  in  lawfully 
building  the  fence  on  nts  wife's  land  did  not  of 
Itself  make  him  liable,  whatever  his  motives, 
and  did  not  lend  to  prove  that  be  maintained  the 
fcnca  There  was  no  evidence  that  he  did  so, 
unless  it  is  lo  be  found  Id  the  ambiguoua  state- 
ment that  he  used  it,  wbicb  does  not  seem  to 
have  been  the  ground  on  which  the  case  was 
allowed  to  go  to  the  Jury.  The  reply  of  Mrs. 
Knox  in  bis  absence  was  not  evidence  against 
him. 

As  the  cxceptiona  must  be  sustained  upon 
anotber  ground,  it  is  unnecessary  to  a^  more 
on  this  braueb  of  the  cose. 

Etcej'i;-i»»  tuilaiiied. 


WiHiam  C.  DODQB 
BOSTON  &   nANQOrt  STEAMSHIP  CO. 

'  1  paannngfir''  wboopvectbeperfonnaoaeol 

ttie  ODDlrauL  uf  carrlajn*  tn  h  usual  anil  proper 
war  neoeaarily  Involi  ea  IguvIdk  the  vehlole  and 
returning  to  It,  cutlllail  to  proleoUon  as  luob  as 
well  wtiUe  SO  leaving  and  retumtoK  ai  at  anr 

3.  A  pawcnger  on  »  ste»mbo»ti  who  has 
purobaaed  a  uckel  not  entitling  hUn  to  meala,  osn 


intHnHDKementnt  an  oilier  carrier.  Blur;.  Ballai. 
.907.  And  when  tbe  currier  bus  stopped  bigoon- 
vpfanoe  temporarily  on  tbe  rouU;  tor  Bii< 


pooe,  or  for  an;  otlier,  hecannot  start  nxaln  witbout 
■ivlng  due  warning  to  tbe  panenacra  who  auk7 
nave  taken  advantaoe  of  the  delay  to  leave  tbe 
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properly  sro  on  shore  for  a  meal  at  an  Intermedi- 
ate Slopping  place  betore  reaching  his  destina- 
tion, and  has  a  pasBeoffcr's  right  to  protection 
during  his  egress,  in  the  proper  manner,  from  the 
steamer  for  that  purpose. 

8.  A  ca^rrier  of  passenfi^ers  Is  bound  to  exer- 
cise towards  his  passeugers  the  utmost  care  and 
diligence  in  providing  agalmit  those  injuries 
Trhich  human  care  ^nd  foresight  can  guard 
against  This  rule  applies  at  all  times  when  and 
in  all  places  where  the  parties  are  in  the  relation 
of  passenger  and  carrier,  and  Includes  attention 
to  all  matters  which  pertain  to  the  business  of 
carrying  the  passenger. 

i.Tlie  words'Sitmost  care  and  dillg^noet" 

in  the  above  rule,  do  not  mean  the  utmost  cure 
and  diligence  which  men  are  capable  of  exercis- 
ing; but  they  mean  the  utmost  care  consistent 
with  the  carrier^s  undertaking  and  with  a  due  re- 
gard for  aU  the  other  matters  which  ought  to  be 
oousidered  In  conducting  the  business. 

S.  When  a  proper  place  of  exit  for  passen- 
gers from  a  steamer  is  provided,  a  warning  to  a 
passenger  not  to  leave  at  another  part  of  the  boat 

.  Is  a  reasonable  regulation  which  the  passenger  is 
bound  to  obey ;  and  his  disobedience  thereof  will, 
in  the  al«cnce  of  a  good  reason  for  It,  prevent 
bis  recovery  from  the  carrier  for  an  injury  grow- 
ing out  of  It. 

(January  2, 1880.) 

ON  defendant's  ezoeptions.    Sustained, 
This  was  an  action  of  tort,  to  recover 
damages  for  personal  inluries. 

Plaintiff  purchased  a  ticket  for  passage  on  one 
of  defendant's  steamers  from  Boston  to  Cam- 
den, the  ticket  not  entitling  bim  to  meals.  At 
Rockland,  an  intermediate  point,  plaintiff  left 
the  boat  for  the  purpose  of  eelting  breakfast  at 
a  restaurant  (not  kept  by  the  company)  upon 
the  wharf,  and  while  going  into  the  slip  on  the 
wharf,  from  a  plank  thrown  from  the  steamer 
to  the  wharf,  was  injured  by  the  falling  upon 
bim  of  a  plank  thrown  from  the  deck  of  the 
steamer  by  a  deck  band.    Tbe  defendant  did 


not  own  the  wharf  but  leased  a  portion  of  the 
same. 

The  Jury  found  for  tbe  plaintiff  for  $3,500 
and  the  defendant  excepted. 

Other  facts  a])pear  from  tbe  opinion. 

MeMr».  E.  T.  Barley  and  Edward  V. 
Dodffe  for  defendant. 

Mr,  William  H.  Moody  for  plaintiff. 

Knowlton,  J,,  delivered  tbe  opinion  of  the 
court: 

This  case  presents  an  important  question  as 
to  tbe  rights  and  duties  of  passeugers  and  com- 
mon carriers,  in  reference  to  egress  from  and 
ingress  to  the  vehicle  of  transportation  at  inter- 
mediate points  upon  a  Journey. 

When  one  has  made  a  contract  for  passage 
upon  a  vehicle  of  a  common  carrier,  and  has 
presented  himself  at  the  proper  place  lo  be 
transported,  bis  ri|B[ht  to  care  and  protection 
begins,  and  ordinarily  it  continues  until  be  has 
arrived  at  his  destiuation,  and  leached  the  point 
where  tbe  carrier  is  accustomed  to  receive  and 
discbarge  passengers.  So  long  as  he  stands 
strictly  in  this  relation  of  a  passenger,  the 
carrier  is  held  to  tbe  highest  degree  of  care  for 
his  safety.  While  be  is  upon  the  premises  of 
the  carrier  before  be  has  reached  tbe  place  de- 
signed for  use  by  passengers  waiting  to  be 
carried,  or  put  himself  in  r^ineas  for  the  per- 
formance of  the  contract,  tbe  carrier  owes  bim 
tbe  duty  of  ordinary  care,  as  be  is  a  person 
rightfully  there  by  invitation. 

It  has  sometimes  been  said  that  a  passeneer 
at  tbe  end  of  bis  Journey  retains  tbe  same  rela- 
tion to  tbe  carrier  until  he  has  left  the  carrier's 
premises.  But  there  are  other  cases  which  in- 
dicale  that  tbe  contract  of  carriage  is  performed 
when  the  passenger  at  tbe  end  of  his  Journey 
has  reached  a  safe  and  proper  place,  where 
persons  seeking  to  become  passengers  are  reg- 
ularly received,  and  passengers  are  regularly 
discharged;  and  that  the  degree  of  care  to  which 
he  is  then  entitled  is  less  than  during  tbe  con- 


eonveyanoe  daring  Its  continaance.  State  v.  Grand 
Trunk  R.  Go.  6B  Maine.  170;  Mitchell  y.  Western  & 
A.  R.  Co.  80  Oa.  22,  Woere  no  means  are  provided 
to  prevent  passenoen  leaving  the  train  at  such 
point  on  the  side  where  there  is  no  platform.  It  is  a 
question  for  the  Jury  whether  reasonable  care  was 
used  by  the  company.  McKimble  v.  Boston  ^  BL 
R.  Go.  8  New  Gnff.  Sep.  4&  141  Mass.  468. 

Pononger  earrien  bound  to  highegt  dearee  of  eam^ 
AM  and  dfUgenee.  Passenger  carriers  cilnd  them- 
selves to  carry  safely  as  far  as  human  care  can  iro ; 
and  are  responsible  for  the  slightest  neglect  Leslie 
y.  Wabash  etc.  B.  Ck).  8  West  Rep.  AM,  88  Mo.  SO. 
A  carrier  is  bound  to  exercise  the  highest  degree  of 
care  and  skill  to  preserve  the  safety  of  pasBengers 
and  prevent  accidents ;  reasonable  or  orcUnary  aili- 
genoe  Is  not  sufficient.  Moore  v.  Des  Moines  &  Ft. 
D.  R.  Co.  60  Iowa,  481.  Where  carriers  undertake 
to  convey  passengers  by  the  powerful  and  danger- 
ous agency  of  steam,  public  policy  and  safety  re- 
Siilre  that  they  should  be  held  to  the  greatest  pos- 
ble  care  and  dfligenoe.  N.  Y.  Cent.  R.  Go.  v. 
Lockwood,  84  U.  8. 17  WalL  857  (21  L.  ed.  687).  Any 
negligence  in  such  a  case  may  well  deserve  the 
epithet  of  gross.  Phlla.  &  R.  R.  Go.  v.  Derby,  66  U. 
8.14  How.  468  (14  L.  ed.  6063);  The  New  World  v. 
King,  617  U.  a  M  How.  460  a4  L  ed.  lOlOi.  The  de- 
gree of  precaution,  care  and  skill  reouired  of  a 
carrier  of  jpassengers  by  stage  coaches.  In  detecting 
tanperfeotions  in  the  vehicles  used  by  them,  is  no 
test  of  that  which  should  be  required  of  those  en- 
gaged in  transporting  persons  at  a  high  rate  of 
speed  by  the  a^renoy  of  steam  power  upon  a  rail- 
way. Hogeman  v. western  R.  CX>rp.  13  N.T.  0 ;  Oar- 
roll  V.  Staten  Ishind  R.  Co.  58  N.  Y.  uO.  As  between 
a  carrier  and  Its  passengers,  It  Is  not  at  liberty  to 
run  Its  trains  at  any  rate  of  speed  It  may  see  fit, 
upon  a  down  grade  and  around  a  curve.    LouisviUe 

8  L.  R.  A. 


etc.  R.  Go.  y.  Jones,  7  West  Rep.  88, 108  Ind.  551.  It 
has  sometimes  been  concluded  that  the  degree  of 
care  and  circumspection  required  of  them  Is  the 
same  as  that  required  of  private  carriers  of  goods 
for  hire,  and  no  more.  Hutch.  Oar.  401;  Doyce  v. 
Anderson,  27  U.  8. 2  Pet  160  (7  L.  ed.  878) :  Stokes  v. 
8alton8tail,88a.8.18Petl81(10L.ed.ll6).  Other 
cases,  however,  have  stated  the  law  upon  the  sub- 
ject with  more  strictness  as  to  the  degree  of  caution 
to  be  required  of  the  carrier.  Hutch.  Gar.  401. 
The  duty  of  tbe  company  Is  to  employ  the  higbest 
degree  of  practical  care  to  guard  against  accidents; 
and  where  Its  agents  or  offloers  have  knowledire 
that  a  flrreat  storm  or  a  great  flood  has  probably 
made  its  track  or  bridges  unsafe,  it  must  where 
there  is  reasonable  time  and  opportunity,  take 
measures  to  protect  its  passengers  from  Injury. 
Whart.  Necr.  6M:  2  Redf.  RiUlroBds, 1 182;  Hardy  v. 
N.  0.  Gent  R.  Go.  74  N.  a  784;  Great  Western  & 
Go.  V.  Braid,  1  Moore,  P.  G.  N.  a  101 ;  International 
&  G.  N.  R.  Go.  V.  HalJoren,  68  Tex.  48,  87  Am.  Rep. 
744;  Louisville  etc.  R.  Ga  y.  Thompson,  6  West 
Rep.  888, 107  Ind.  442.  The  airents  of  a  carrier  of 
nessengers  must  observe  the  utmost  care,  proper- 
tlonnte  to  tbe  age  and  oonditlon  of  the  passengers. 
Baltimore  &  O.  K.  Go.  v.  Leapley,  4  Gent  Rep.  858, 
66  Md.  STL  That  the  phiintlff  when  he  entered  the 
car  was  in  a  crippled  condition  makes  It  the  duty 
of  the  driver  to  use  a  greater  degree  of  care  than 
in  a  common  case  of  an  apparently  well  and  sound 
passenger.  Jacksonville  8t  R.  Go.  y.  Chappell,  21 
Fla.  llS, 

DitftinetUm  hettoeen  earriein  of  fretght  and  carrUn 
of  pan^eriQen.  **There  Is  a  wide  distinction  between 
contracts  for  the  conveyance  of  passengera  and 
those  for  the  oonvej'ance  of  goods.  In  the  latter 
case,  the  parties  are  liable  at  all  events,  unless  the 
goods  are  destroved  or  damaged  by  the  act  of  God 


DoDOE  T.  Boston  &  Uanoob  Steausbip  Ca 


UnnMiM  of  bU  contTacl,  OB  tbn  liability  of  a 
carrier  for  floods  is  lield  less  sirictly  after  tbrj 
have  renched  their  destination  and  been  put  la 
ft  freigLi  house  than  vhile  Ihey  are  id  Iransit. 

Thcie  is  sometirocs  occasion  to  leave  the  boat, 
or  rar,  or  carriage,  and  relura  to  it  again  b«f  ore 
the  contract  is  fullj  performed;  anditia  neces- 
Kiry  tode'enniiic  wliatHTelbe  rigbts  and  duties 
of  the  parties  at  suctk  a  time.  Wheuever  per- 
formance of  Uie  contract  in  a  uBuai  and  proper 
way  necessarily  involves  leaviag  a  veliicle  and 
relumiog  to  it,  a  passenger  la  entitled  to  pro- 
tcctitm  as  such,  as  well  while  so  !eavin^  and 
reluming  an  at  any  ottier  li  lu.  ..lU  this  lias 
been  hdd  in  cases  where,  lu  acci  ^ance  with 
•jrangementa  oi  tbe  railroad  compauies,  pos- 
■engera  by  railwajf  left  their  truln  to  obtain  re- 
freahruenta.  PenittoTi  v.  Chicago  etB,  H.  Co,  S4 
La.  Ann.  777;  JeffertonviUe,  M.  A  L  R.  Co.\. 
BUen,  39  Ind.  668. 

Bo  wbcre  a  raiiroad  company  ondertahes  to 
cany  a  paseenger  a  long  distance  upou  its  line, 
and  sella  him  a  ticket  upon  which  be  may  stop 
at  intermediate  stations.  In  ectiing  on  and  ou 
tbe  train  at  any  station  wberehecbooeesiosCop 
he  has  Itie  rt^bls  of  a  paascnger.  Of  course, 
during  tbe  interval  tyetwecu  bis  departure  from 
Um  oUUod  and  his  return  to  it  to  resume  his 


jonraey  he  is  not  a  paffieneer. 
Todeterminethcrlgbisor  the  parties  in  erciT 
\,  Uiequesiion toi>caDSWered is,  Wbataball 


Uiey  be  deemed  to  have  conlemplaied  by  tbeir 
contractr  The  passenKer  may  do,  without  los- 
inc  bis  rights  wbile  he  is  in  those  places  to 
which  tbe  carrier's  care  should  extend,  wliat- 
everia  naturally  and  ordinarily  incidental  to  bis 
ptasage.  If  there  are  telegraph  ofSces  at  sla- 
tioDB  along  a  nulmnd,  and  Uie  currier  furnishes 
in  its  cars  blacks  upon  which  to  write  tel- 
esrapbic  mesnages,  and  stops  ila  trains  at  ata- 
tions  long  enough  to  enable  passen^rs  con- 
veniently to  send  such  messages,  a  purchaser  of 


(he  railroad  has  a  right  to  suppose 
_  ract  permits  bim  to  leave  bis  car  at 
a  station  for  the  purpose  of  xendlng  a  tel- 
egraphic message;  and  he  baa  the  rights  ot  a 
pasxengci  while  alighting  from  tbe  train  for 
that  purpose,  and  while  getting  upon  it  to  re- 
sume bis  Journey. 

So  of  one  who  leaves  a  train  to  obtain  ro- 
freshcneul  where  it  is  rea9ona)>le  and  proper  for 
him  so  to  do,  and  is  consL^ifnt  with  the  safe 
continuance  of  bis  Joursuy  in  a  usual  nay. 
Where  one  engages  tt'onsportation  for  himself 
by  a  conveyance  which  stops  from'  time  to  time 
along  tiis  route  it  may  well  be  Implied,  in  the 
absence  of  anylhini-totheciintrary,  that  hebas 
permission  to  alight  Fur  his  own  convenience  at 
any  regular  slopping  phice  for  passengers,  so 
long aa he  properly  reBurdsall  thecarrier's  rules 
and  regulatiutis.  and  providud  tbatbis  doing  so 
does  not  interfere  with  the  carrier  iu  tbe  per- 
formance of  ills  duties. 

In  the  case  of  Keokuk  Paektt  Company  t. 
True,  8^  HI.  604,  apiuiniiff  ttefore reaching  liia 
destinalion  was  goini;  ashore  for  his  own  con- 
venience at  a  place  where  the  boat  stopped  two 
boura,  and  waa  injured  on  Lbe  gangway  plank. 
It  was  held  that  he  was  to  be  treated  as  a  pas- 
senger, and  that  tbe  defendant  was  bound  to  uae 
tbe  uUnost  care  for  his  siifety.  See  also  WnM- 
man  v.  L.  I.  O.  Co.S  Hun,  618.  alllrmed  iu  78 
N.  Y.  606;  nrebrik  v.  Can-,  20  Fed  Bep.  398; 
Dicev.  WiUamettt  Trantp.  dbL.Co.H  Oreg. 00. 

In  tbe  first  of  thesu  cases,  the  defeadant  n'as 
held  liable  for  a  defect  in  a  platform  of  its  sta- 
tion, to  a  poHgcnger  who  had  left  a  tmin  to  soud 
a  telegraphic  me.'«agc;  but  tbe  court  did  not 
decide  whether  the  piaintilf  bad  tbe  rights  of  a 
passenger  at  Uie  lime  of  his  injur;^,  or  merely 
those  of  a  person  there  by  Invitation,  la  llie 
second,  a  pa<«enger  who  bod  taken  bis  place  on 
board  a  steami'liip  started  logo  on  shore  io  buy 
some  tobacco  and  fell  from  an  unsafe  plank  ana 


or  ibe  King's  enemtes:  whilst  In  tbe  former  ease, 
tbe;  are  onl;  reapunsllile  to  tbeir  jignnrniriini  In 
ISMS  of  e«ire«  iiei(llirenM."  Cmna  v.  water- 
bouso.  11  Hoore,  133L  OarrleiB  ot  ijassenaers  lor 
hira  am  oat  responsible  In  all  partlouliin,  Uke  com- 
-iitiHHidB.  They  ere  not  tnsuren  uluer- 
isalnit  «lloontJngenole8e»>e|)ttbuM 
ag  inimtbeaoleoraodHnd  t tie  public  enemy, 
in  Injury  happenlOK  t«  tbe  person oTapaft^nger 
iBTO  aixident,  without  fault  on  their  part,  tbey 
lot  (VB^milble.  but  are  liable  only  fur  want  of 


Jersey  R.  to.  v.  Kennard,  £1  Pa.  Sue ;  P 
Utwley.scuiT.iie. 

OtiUvMUim  imf«*td  ou  carrier  by  cnnlnut.  The 
legitltiuite  obllgullon  Imposed  upon  Uio  oompany 
^..  ,. . ..,. .^^  ij^ 

liabls, 


by  Its 
that  it 


its  enrlno  and  appanitL 


i  skill  ot 


cheoi,  anil  (hut  the  complin y  will  be  rt-,  . .„. 

any  Injury  reniiltlnK  frani  detauts  therein  which 
nilj(lit  have  licen  dluncivered  by  ihe  comimny  or  IW 
ai^nla.  Iiy  the  propor  euro  ana  skill  In  tbe  apiillis- 
tlfjn  of  the  ot^iiaryand  approve  I  Uets.  Kaanvllie 
A  D.  It.  Co.  V.  Junes,  »  UelBk.  Zl.  If  any  uertiilu 
and  satlsfaouiry  test  of  the  macblnery,  used  by  a 
"" — -ipttoy  in  transpcirtuUiin,  Is  known, wliiub 


iirly  Insu 


Bullgenue  Co  rely  u| 


In  the  provldlnK  of  safe,  sumdent  and  suitatile 

to  prevent  those  Injuries  which  human  core  Bad 
fi<r«8lKht  CUD  iriiHi^  aitiilnsL  Inimlls  v.  Kllln.  ■ 
Met.  1.  Tlie  hijrhfHl,  decree  of  iiruL-tlL-abie  fiiro. 
dllltcenoe  and  skill  sbnll  be  adoiitcd  that  is  o<in< 
eistiint  with  Ibo  mmle  of  transTinrtation  used, 
and  [bat  will  not  ronder  Its  use  liDpniotlcable  or 
insilOlelcnt  for  Ita  lnU:ndt3d  piiru<»e8.  Tuller  V. 
Tiilhnr.5a  lll.a-i7-  Pii(.^i.ur|{ettt  ft.  Co  v.Tlinmp- 
niiid Trunk  R.Co.U.itHlne. 


I    18T.    And  tilt 
.   therefor  a."  tl.  ._ 
,    adopti-d.    Prink 


jUned  Is  now  nlmiml 


B  lialiill 


:  U,  R.  Co.  v.  Kay,  IS  tU.  55H ;  Moli... 
'  Thoiiiiis.tSAIa.ffiS:  RHwyorv.Unii 
;  t  Co.  BT  Mo.  UU;  Edwards  v.  Lord  W 


nlmiHl  iiiiln-iwilly 


HAiucsuBBTTB  Bhpoeub  Judicial  Court. 


wea  drowned.    Hj  was  beld  to  have  hod  the 
rights  or  a  paasenger,  and  bia  admiDiatraior  was 
permitted  lo  recoTer. 
No  deddon  baa  been  died  that  confllcta  tritb 

Id  atatt  V.  Qrand  Ttiint  Bailtvad  Oompany, 
G8  Maine,  176,  the  clrcumstancea  under  which 
llie  passenger  leFl  Ihe  train  and  remained  away 
from  it  were  such  tlial,  applylni^tbe  principles 
we  bare  enunciated,  be  was  cot  a  passenger  ' 
(be  lime  he  waa  killed.  The  court  in  that  ca._ 
was  not  called  upon  to  consider  at  what  point 
a  pnsscnfter  leaving  a  car  under  different  cir- 
cumstances would  cease  to  beaucb  and  at  what 
point  he  would  resume  his  former  relation. 

Upon  the  undisputed  facta  of  the  case  ntbar 
we  arc  o(  opinion  that  the  plainllS, 


KQgcr'B  right  to  proleciion  during  bis  egress 
from  tbe  steamer.  The  first  seven  of  the  de- 
fendant's requests  for  Instructions  were  rightlj 
refused. 

The  defendant's  tenlh  re9uest  waa  for  an 
tnsiruciion  Uiat,  if  the  plainiilf  was  jusli tied  in 
leaving  the  ateamer  as  ne  did,  the  "defendant 
ilid  not  owe  Lim  ho  high  a  degree  of  care  after 
he  had  luft  the  sieainer  and  was  nut  upon  tbe 
slip  DB  it  owed  him  while  be  remained  upon  or 
within  the  steamer."  This  request  referred  to 
tbe  degree  of  care  which  Ihe  law  requires  of 
carriers  of  passengers,  aa  dlstingiiiabcd  rrom 
the  ordinary  care  required  of  men  in  tbelr  com- 
luoD  relutlons  to  each  other. 

Because  a  passenger's  life  and  safet;  arc  nec- 
essarily intrusted  In  a  great  degree  to  (he  care 
of  the  carrier  who  (rnnsports  him,  the  law 
deems  it  rcnsomtl'Ic  thai  the  carrier  should  be 
bound  tu  exi^rclKthe  utmonl  cure  and  diligetici! 
in  providing  agajnsl  those  Injuries  which 
human  core  end  foresight  can  guard  against. 
This  rule  is  beld,  not  only  in  our  own  State 
ond  In  England,  but  all  over  the  Untied  States. 


<  It  applies,  not  only  lo  carrlcra  vrtio  ii!.e  simm 
railroads,  but  to  those  who  use  librae  rnltroadn. 
stage  coaches,  steamboats  and  sailing  vessels. 
It  applies  at  all  times  when  and  in  all  place* 
where  the  parties  are  in  tbe  relation  to  each 
other  of  passenger  and  carrier;  and  it  Includes 
attention  to  all  matiera  which  pertain  to  the 
business  of  carrjin^  the  pawenger. 

In  Readhead  v.  Miiilaad  liattieag  Oampart}/, 
L.  R.  2  Q.  I).  413,  It  ia  said  that  "A  carrier  of 
pasaenj^rs  is  bound  to  use  the  utmost  care,akII1 
and  diligence  in  evotythlng  that  concenis  tbe 
safely  of  passengers.' 

In  Penn^lvania  Railroad  Company  v.  A»- 
ptU,  28  Pa.  147,  carriers  of  paasenKecs  are  said 
to  be  responsible  forany  species  of  DecligencB, 
however  slight,  of  which  the;  or  their  agents 
may  be  guilty. 

In  Warren  v.  FiMibttr^  SaUrwt^  Oompany, 
8  Allen,  327,  tbe  principle  nns  applied  lo  pro- 
viding for  a  pHSHenger  n  E.ife  and  eonvenicot 
way  and  manner  of  access  to  tlic  Irniii. 

In  Bimpioni  v.  A'tie  ftalforJ  .*■?. 'luift-vrt  Com- 
pany, 97  Mass.  EOl,  it  was  applied  lo  the  duty 
of  a  carrier  to  protect  pas4cn;^rs  from  tbe  mu- 
conduct  or  negligence  of  other  paKseneers. 

Gayjuir  v.  Old  Colony  Itaili-oad  Company, 
100  Mass.  208,  was  a  case  where  it  appeared 
that  (be  defendant  did  not  provide  proper  safe- 
Kuards  against  Injury  for  a  passenger  leaving 
flie  place  where  he  alighted  from  tbe  cara.  Mr, 
Jtutiee  Colt  said  in  tbe  opinion:  "The  plaint- 
iff was  a  passenger,  and  while  (bat  relation  ex- 
iated,  tbe  defendanta  were  bound  In  exercise 
towards  him  tbe  utmost  care  and  diligence  in 
providing  ogainat  those  injuries  which  can  be 
avoidedby  human foreslgbL  llewas  entitled 
to  this  protection  so  long  an  lie  coDforniod  to 
tbe  rvaaouahle  roKuluUuus  of  the  company,  not 
only  while  in  tbe  cars,  but  while  upon  the 
premlaea  of  the  defendants;  and  this  requires 
of  the  defendants  due  regard  for  tbe  safety  of 
paaseDgers,  as  well  in  (he  location,  construction 


wort  V.  Lonmer.  SI  Conn.  US;  Hail  v.  Conn.  Hlver 
Heamboat  Co.  IS  Conn.  810;  UuKioney  v.  Nell,  1 
UcLeoD,  MO :  Maury  v.  TnlniQilffB,  2  Mi^Loan,  157: 
Peak  V.  Nelh  8  UoLean,  ££;  Fftrlsh  v.  HelsJe,  11 
QniXLtttl.  Sharp  v.Qrej,  9  Bins.  IBT,  settled  the 
law  in  Bngrland  In  tavor  of  the  atiwluie  llabllltv  of 
tlio  poaeeaser  oarrier  for  a  defect  in  bis  veblole, 
whetber  known  or  discoverable  or  nou  Aldenv. 
N.  Y.  cent  B.  On.  £B  N.  X.  IIU.  If  on  acoldent  re- 
sults frDmadefeotln  anr  apparatus.  construcUoD 
or aervlae ubder the  oomploe  control  of  Uwobt. 
rtBT.B^praminiptlon  of  atgVgaxoe 

denoethat  uTe .._ —   

QTeen.TOCBLllT.  In  an  actkin  for  daouRes  tor . 
Injury  to  a  psBsenKer,  caused  by  a  broken  nU,  dc- 
f^duitmust  show  that  the  utmoat  practical  oare 
had  been  used  Co  dlsoover  the  defect.  Cleveland 
etc  U.  Oo.  V.  Newell.  1  Weet.  Bep.  ess,  IIH  Ind.  set. 
Where  Injnrj  raaulted  to  tbe  paasenser,  oauaed  by 
tbe  viviiui  way  of  one  ol  the  wheels  of  the  oar  In 
wlilob  be  was  b^ns  carried.  If  the  defeot  In  the 
*     '  lewhiob  could  not  be  detected,  dtbar 


„ J  the 

.   aieeoon  v.  Va.  HIdlant 


'iJ&/€ 


rllgen 


in  the 


by  the  eye  or  the  ear,  there  Is  nonepl 

part  of  the  lArrler :  the  plalDtlff  oouIl 

ttiadbead  vluidland  KCo.  L.B.SQ.aue.L.B.1 
ii.JS.tm. 

BapuntO/HUl/foTdtfeett  attrOmtaUe  lo  Oie  /aiiU 
of  tht  mamtfadurer.  A  oanier  Is  liable  fir  the 
oonwquenoee  of  the  failure,  on  tbe  part  of  tbe 
manufseturer,  to  an>ly  the  laM.  wblcb  would  have 
revealed  the  deteot  and  led  to  Its  remedr;  and  bj 
the  omlnlon  of  the  manufacturer,  the  oompany 
became  reaponslble,  and  plaintiff  was  entitled  to  ro- 
llover. Heaenum  v.  Western  K.  Cotp.  18  N.  T.  1. 
I^ls  view  of  Uie  carrier's  Uabllit?  for  tbe  careleai- 
2L.aA. 


with  the  oarrier.  Long- 
meld  v.  Uollldar.  6  Eiob.  Tfll.  'Dilsnileof  i««pon- 
sIblJltr  on  the  part  of  the  carrier  for  the  unaldlUul- 
nen  or  negligence  of  the  manutaoturet  of  the 
vehlolea  or  machinery  whbsfa  be  emplon  In  the 
nFiHaiHi  nf  pa^eogers,  haa  been  tieated  in  subae- 

jsoa  theestablWhed  rule  Id  thatState. 

r.  M.  J.  Steamboat  Op. 47  H.  T.nt :  CtarroU 


1880. 


Atto&nbt-Obkeral,  ex  rel.  A.dam»,  v.  Tabu. 


87 


ftod  airangemem  of  their  station  buildings, 
platforms  and  means  of  egress  as  in  tbeir  pre- 
Tious  transportation."  See  also  language  of 
CkirfJusHee  Shaw  in  McSlroy  y,  jfashua  d> 
LrnreH  Railroad  Corporation,  4  Gush.  400. 

Difficulty  in  the  application  of  this  rule  has 
sometimes  come  from  an  improper  interpreta- 
tion of  the  expressions,  "utmost  care  and  dili- 
eeDoe," '  'most  exact  care, "  and  the  li  ke.  These 
do  not  mean  the  utmost  care  and  diligence 
which  men  are  capable  of  exercising.  They 
mean  the  utmost  care  consistent  with  the  nature 
of  the  carrier^B  undertaking,  and  with  a  due 
regard  for  all  the  other  matters  which  ought 
to  be  conttdered  in  conducting  the  business. 
Among  these  are  the  speed  which  is  desirable, 
the  prices  which  passengers  can  afford  to  pay, 
the  necessary  cost  of  diuerent  devices  and pro- 
Tisions  for  safety,  and  the  relative  risk  of  in- 
jury from  different  possible  causes  of  it.  With 
this  interpretation  of  the  rule  the  application  of 
it  is  easy.  As  applied  to  every  detail  the  rule 
is  the  same.  The  degree  of  care  to  be  used  is 
the  highest;  that  i»,  in  reference  to  each  par- 
ticular it  is  the  highest  which  can  be  exercised 
in  chat  particular  with  a  reasonable  regard  to 
the  nature  of  the  undertaking  and  the  require- 
ments of  the  business  in  all  other  particulars. 
Warren  v.  Fitehburg  B.  Co.  tupra;  Le  Barron 
T.  E.  BotUm  Ferry  Co.  11  Allen,  816;  Tayhr 
▼.  Grand  Trunk  B.  Co.  48  K  H.  804r^l6; 
Tulier  ▼.  Talbot,  23  Dl.  857. 

It  may  be  assumed  Uiat  the  plaintiff  would 
have  ceased  for  the  time  to  be  a  passenger  if 
he  had  left  the  steamer  and  gone  away  for  bis 
breakfaal  But  he  was  injured  before  he  had 
completed  his  exit.  Inasmuch  as  he  bad  a  pas- 
senger's right  of  egress  thi<<  request  for  an  in- 
struction was  rightly  refused;  for,  while  he 
was  a  passenger,  the  degree  of  care  to  be  exer- 
cised towards  him  did  not  depend  upon  whether 
he  was  on  the  steamer,  or  on  the  plank,  or  tbe 
dip.  It  was  the  same  in  either  place.  But,  in 
determining  what  is  the  utmost  care  and  dili- 
gence withm  the  meaning  of  this  rule,  it  is  al- 
ways necessary  to  consi^r  what  is  reasonable 
under  the  circumstances. 

Tbe  decision  in  Moreland  v.  Boston  db  l^H- 
denee  Railroad  Corporation,  141  Mass.  81,  1 
New  £ng.  Rep.  009,  was  made  to  rest  upon 
the  inaccuracy  of  the  inslnictions  as  to  the  de- 
gree of  care  required  of  passengers,  and  it  is 
not  an  authority  for  the  defendant  in  the  pres- 
ent case. 

In  its  eighth  request  the  defendant  asked  for 
an  instruction  as  to  the  rights  of  a  passenger 
acting  in  disobedience  of  an  order  or  regulation 
of  a  carrier.  The  evidence  was  undisputed 
that  the  defendant  had  provided  a  safe  and 
convenient  place  for  passengers  to  land  from 
the  saloon  oeck,  and  that  tbe  place  where  the 
plaintiff  was  injured  was  not  intended  for  use 
by  passengers.  The  Judge  said  in  his  charee: 
'^he  plaintiff  does  not  now  claim  that  the  de- 
fendant did  not  furnish  proper  means  of  egress 
from  the  saloon  deck;  nor  do  I  understanothat 
the  plaintiff  now  claims  that  tbe  defendant  in- 
tended the  iQingway  which  was  in  fact  used  by 
the  plaintiff  for  use  of  passengers  leaving  the 
boat"  We  must  therefore  assume  that  the 
court  and  Uie  parties  treated  these  matters  as 
undisputed  facts  of  the  case,  and  upon  these 
facts,  a  warning  to  the  plaintiff  not  to  leave  tbe 
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steamer  from  tbe  gungwiy  by  wbich  he  went 
was  a  reasonable  order  or  reffulatiou. 

A  passenger  is  bound  to  obey  all  reasonable 
rules  and  ordeis  of  a  carrier  in  reference  to  the 
business.  The  carrier  may  assume  tbat  he 
will  obey.  And  tbe  carrier  owes  him  no  dutv 
to  provide  for  his  safety  in  acting  in  disobedi- 
ence. Uis  neglect  of  bis  duty  in  disobeyingju 
the  absence  of  a  good  reason  for  it,  wul  pre- 
vent bis  recovery  for  an  injury  growing  out  of 
it.  This  request,  as  appUed  to  the  admitted 
facts  of  the  case,  and  to  a  fact  which  the  jury 
might  have  found  from  the  evidence,  contained 
a  correct  statement  of  the  law  {£JUis  v.  NarrcL- 
gantett  Steame/iip  Cb.  Ill  Moss.  146;  Penneyl- 
tania  /?.  Co.  v.  Zebe,  88  Pa.  818;  McDonald  v. 
Chicago  d  N.  W.  B.  Co,  26  Iowa,  124-142; 
Oleason  v.  Qoodrieh  Tramp,  Co,  82  Wis.  85); 
and  we  are  of  opinion  that  the  Jury  should  have 
been  instructed  in  accordance  with  it.  It  was 
not  a  request  for  an  instruction  merely  as  to  tbe 
effect  of  a  part  of  the  evidence  upon  a  particu- 
lar subject.  It  was  rather  a  request  for  a 
statement  of  the  law  applicable  to  one  phase  of 
the  case  wbich  involved  a  consideration  of  all 
the  evidence  relative  to  that  phase  of  it.  Apd 
if,  by  the  word  notified,  in  the  ninth  re<;[uest, 
was  meant  the  giving  of  a  notification  mtel- 
ligibljr,  so  as  to  make  it  understood  by  the 
plaintiff,  the  same  considerations  apply  also  to 
that  request.  No  instructions  were  given  upon 
this  subject,  and  because  of  this  error  the 
entiy  must  be — 

E&ceptions  sustained. 


ATTOUNEYGENEKAL,  ex  rel.  Maria 

ADAMS  et  aL, 

r. 

Alphonso  TARR  et  al. 
(....Muas. ) 


1.  A   reaervation  in    an    aAcient   to^ 
pant*  of  land  '*lor  landing  plaeoa  for  the  pul>- 

Non.— Grant  of  land;  reeeroaiions  and  exe^ions. 
A  resei'VBtlon  is  a  clause  in  a  deed  whereby  the 
errantor  reserves  some  new  thing  to  himself  Issuinflr 
out  of  tbe  thing  granted,  and  not  in  erne  hetore;  but 
an  eJcoepUon  Is  always  a  part  of  the'thlng  granted, 
or  out  of  the  general  words  and  description  In  the 
grant.  It  is  repugnant  to  the  deed,  and  void,  if  the 
exception  be  as  large  as  the  grant  itself.  If  the  ex- 
ception be  valid,  the  thing  excepted  remains  with 
the  grantor,  with  the  like  force  and  effect  as  if  no 
grant  had  been/nade.  4  Kent,  Com.  468;  Moulton 
V.  Trafton,  64  Maine,  218;  Marshall  v.  TumbuU.  f» 
Oonn.  188;  Ashcroft  v.  Eastern  R.  Ck).  126 MasB.  196; 
Stookbridge  Iron  Co.  v.  Hudson  Iron  Co.  107  Mass. 
290;  Munn  v.Worrall,68  N.Y.  44;  Bridger  v.  Pierson, 
1  Lans.  481;  Pettee  v.  Hawes,  18  PickTSSS:  McDanid 
V.Johns,  4o  MiSB.  682;  Richardson  v.  Palmer,  88  N. 
H.  212rRich  V.  ZeUsdorff,  22  Wis.  644;  Jackson  v. 
MoKenny,  8  Wend.  238;  iklaer  v.  Rldgway,  86  Pa. 
628;  Wiley  v.  Sirdorus.  41  Iowa,  224:  Sloan  v.  Law- 
rence  Furnace  Co.  28  Ohio  St.  668;  Lafayette  &  W. 
G  r.  Road  Co. v.Y anclain,  92  Ind.  168.  A  reservation 
is  to  be  construed  most  strongly  against  a  grantor. 
Klaer  v.  Ridgway,  86  Pa.  629;  Wiley  v.  Sirdorus,  41 
Iowa,  224;  Jackson  v.  Hudson,  8  Johna  87%  8  Am. 
Dec.  600;  Jackson  v.  Gardner,  6  Johns.  894.  But 
reservations  are  to  be  construed  as  possessing  the 
force  which  it  is  evident  the  deed  meant  that  they 
should  possess.   Hall  v.  Ionia,  88  Mich.  498. 

Oustom  cannot  deprive  one  of  a  legal  right.  Whers 
a  party  has  a  legal  right  he  cannot  be  deprived  of 
it  oy  a  custom;  and  whether  a  custom  exists  or  not 
is  a  question  of  fact  for  a  Jury;  but  the  validity  or 
InvaUdity  of  a  custom  is  a  question  of  law  for  the 
court.  Sullivan  v.  Jemlgan,  21  Fla.  278;  Chicngo 
Packing  ft  Prov.  Co.  v.  Tfltou,  87  TIL  548. 
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lio  me  for  tbe  in>4ib1ti)nt8  of  Oloncestor  forever,^ 
Is  to  be  coD^lrued  as  a  reservation  of  a  landinsr 
place  for  the  public  at  large,  and  not  morel j  for 
the  inhabitants  of  the  to<vn;  and  a  proceeding  In 
equity  to  enjoin  an  Intrusion  thereon  and  to  com- 
pel the  removal  of  buildings  erecti-d  thereon  by 
private  individuals  may  be  maintained  by  the 
Attomey-Gh'neraL 

9.  No  acceptance  by  the  public*  or  by  the 
inhabitants  of  the  Town  of  Gloucester,  for 
whose  benefit  such  reservation  for  landing  places 
was  prinuipoily  designed,  was  nocesaary,  other 
than  that  Inferred  from  the  reservation  itself. 

8.The  acoeptaace  by  the  public  or  by  the  In- 
habitants of  the  town  is  not  to  be  held  to  have 
been  limited  to  those  parts  of  the  lands  so  reserved 
which  were  in  actual  use  as  landing  places,  whore 
It  appoiired  tliat  the  parts  thereof  Intruded  upon 
by  private  Individuals  could  have  been  fitted  for 
snd  a-ed  as  landings,  and  that  they  were  used 
by  fishermen  for  the  drying  of  nets  and  by  them 
and  others  for  passage  to  actual  landing  places, 
and  similar  purposes  connected  yrith  landings  and 
not  inconsistent  therewith. 

4.  An  acceptance*  by  the  publio,  of  land  for  a 
public  use  Is  to  be  construed  In  connection  with 
the  grant  or  dedication ;  where  that  clearly  in- 
cludes the  premises,  less  evidence  is  required  to 
show  that  any  particular  part  had  been  accepted 
than  where  It  is  uncertain  whetlier  there  has  been 
more  than  a  partial  and  limited  dedication. 

lb  A  ri^ht  by  custom*  to  maintain  a  building  or 
permanent  structure  upon  the  land  of  another, 
cannot  be  acquired. 

6w Where  the  invasion  of  a  right  (as,  by  the 
erection  of  a  permanent  structure  on  the  land  of 
another;.  If  submitted  to  on  the  one  hand  and 
persisted  in  on  the  other  a  sufficient  length  of 
time,  may  result  in  the  extinction  of  the  right,  a 
remedy  may  be  sought  before  actual  damage  luis 
occurred. 

T.  Nori^ts  in  Ifewor  of  fishermen  now 

exist  by  virtue  of  the  pro\iso  in  the  Province 
Charter  of  Massachusetts  Bay,  that  the  rights  of 
EngllHh  subjects  to  fish,  etc.,  and  to  erect 
wharves,  etc.,  upon  waste  lands,  not  in  the  po«i. 
8(*ssion  of  particular  proprietors,  should  not  be 
abrld^od* 

(January  S,  18S0.) 

A  PPEA.L  by  defendants,  from  a  decree  in 
ji  equity,  direrted  by  a  single  justice  of  Ibis 
court  (INIortoD,  C/t.  J,),    Afflrmed. 

Information  in  equity  b^  the  Attorney-Gen- 
eral, in  behalf  of  the  iniiabitants  of  Gloucester, 
to  restrain  tlie  respondents  fron^  completing  a 
Willi  in  process  of  constnictioit,  and  to  remove 
a  building  already  constructed  by  them. 

The  rnse  was  referred  to  a  master,  who  took 
the  evidcuce  and  reported  The  plaintiffs  ez- 
cepic<l  to  tliis  report,  and  their  exceptions 
were  sustained  and  a  decree  entered  in  accord- 
ance  with  the  prayer  of  the  informaiion. 
TbereiiiNin  the  defen<lants  took  this  api)eal. 

The  questions  presented,  and  the  facts  con- 
nected ihciewi'h,  are  set  forth  in  the  opinion. 

i/r.  D.  O.  Allen  for  defendants. 

J/r.  W.  Orison  Underwood  for  plaintiffs. 

DevenSff  /.,  delivered  the  opinion  of  the 
<k)nrt: 

This  Information,  filed  by  the  Attorney-Gen- 
eral, prays  relief  a;raiust  the  defendants  upon 
the  gir.uiid  that  they  have  erected  and  are 
pioceeiiing  to  erect  certain  structures  upon  a 
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common  and  public  landing  place  in  Gloucester 
which  are  a  nuisance  thereto  at  common  law 
and  within  the  meaning  of  Public  Statutes, 
chap.  54,  §  1. 

The  respondents  do  not  seek  to  justify  tho 
continuance  of  these  structures  as  having  been 
maintained  for  forty  years.  They,  deny  that 
the  locus  upon  which  the  structui'es  are  now 
erected  or  being  erected  is  a  common  tandine 
place,  or  that  tliey  interfere  with  any  rights  of 
the  pi  I  bile  or  the  inhabitants  of  Gloucester  there- 
in. They  assert  also  that  they  have  a  right  to 
erect  and  maintain  them  under  the  Province 
Charter  of  1G91. 

It  will  not  1)e  here  important  to  determine  the 
exact  boundaries  of  the  entire  Iocub  which  the 
complainant  claims  as  a  landing  place,  and  con- 
cernmg  which  there  was  much  evidence  before 
the  master,  as  the  structures  complained  of  are 
clearly  within  them — however  those  bound- 
aries may  be  defined. 

The  early  allotments  of  land  were  made  at 
Cape  Ann,  n<3W  Gloucester,  by  committees  ap- 
pointed by  the  genera]  court,  it  havinj^  been 
estal)ltsheu  in  lw9  as  a  fishing  plantation.  1 
Mass.  Col.  Record,  15(>-830. 

In  the  year  1642  it  was  recognized  as  a  town 
by  the  name  of  Gloucester.  2  Mass.  Col.  Rec- 
ords. Its  boundaries  were  settlni,  especially 
that  between  itself  and  Manchester,  1  Mass. 
liec.  830;  2  Mass.  Rec.  2-4;  4  Mass.  Rec.  pt. 
2,  pp.  504-520. 

While  no  Act  similar  to  our  present  Acta  of 
incorporatitm  was  (nissed  until  after  the  expira- 
tion of  the  Colonial  Government,  as  it  was 
doubted  whether  that  Government  bad  author- 
ity to  create  municipal  corporations,  the  towns 
and  settlements  which  it  organized  can  hardly 
be  distinguished  therefrom.  They  were  sub- 
jcKited  as  such  to  taxes  and  assessments,  to  fines 
for  failure  to  perform  the  duties  imposed  upon 
tiiem,  allowea  to  choose  certain  officers,  and 
invested  with  many,  perhaps  all.  of  the  most 
important  municipal  powers,  until  they  thus 

frew  to  be  In  effect  municipal  corporatioiia. 
Wter  V  SuUitan,  7  Gray,  441. 
The  private  property  or  ownerj^hip  of  land 
within  the  limits  of  the  Colony  of  Massachu- 
setts is  derived  from  the  Colonial  Government. 
Tlie  lands  were  first  granted  by  the  Crown  to 
the  Governor  and  Company  of  Massnchusetts 
Bay  in  New  England,  and  by  them  were  par- 
celed out  to  individuals,  to  settlements  or  towns, 
and  at  a  later  period  to  distinct  bodies  of  pro- 
prietors as  tenants  in  common  with  a  view  to 
their  subsequent  incorporation  as  a  town.  Com, 
V.  Baxburf/,  9  Gray,  451. 

Where  there  was  no  separate  body  of  pro- 
prietors to  whom  the  territory  was  granted  the 
town,  by  its  establishment,  became  as  a  gen- 
eral rule  the  owner  of  the  land  within  its  as- 
siiined  limits.  "Its  functions  were  then  of  a 
twofold  nature:  to  distribute  the  lands  among 
the  freemen  tor  the  purposes  of  settlement,  re- 
serving such  parts  as  might  be  deemed  requi- 
site for  various  public  uses;  and  to  do  its  part 
as  a  constituent  memlierof  the  new  State,  biiear- 
ingits  proportions  of  the  public  burdens,  clothed 
with  limited  powers  of  self  government  in  local 
matters,  but  amenable  to  the  Commonwealth 
and  subject  to  its  control  and  direction."  Wett 

I  Roxlmry  v.  SttMard,  7  Allen.  158. 

1     It  was  never  doubted  but  that  their  bounds- 
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Attobnst-Gembral,  «b  rel.  Ajdamb,  y.  Tarb. 
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lies  might  Im  changed,  or  that  as  the  towns 
were  organized  for  public  purposes  any  land  or 
territorv  granted  to  them  (which  had  not  been 
grantea  to  private  persons)  they  might  be  re- 
quired to  devote  to  such  uses  as  the  Legislature 
mig^t  thereatter  by  law  designate.  West  Box- 
bury  V.  Stoddard,  supra;  Boston  v.  Bichardson, 
13  Allen.  146-150;  Act  March  3,  1635-30;  1 
Mass.  CoL  Records,  172. 

That  the  Town  of  Gloucester  had  authority 
to  set  apart  and  reserve  for  public  use  the  locus 
as  to  which  the  dispute  arises,  and  that  it  did 
80  (without  at  this  moment  considering  the  lan- 
guage of  the  reservation),  fully  appeared  by  the 
report.  There  was  no  separate  organization  of 
the  commoners  of  Gloucester.  After  it  was 
recognized  as  a  town,  allotments  appear  to  have 
been  made  by  votes  in  town  meeting.  While 
a  book.  Commoners'  Records,  nias  produced  at 
the  trial,  it  was  in  the  nature  of  a  book  of  pos- 
sessions—showing the  action  of  the  committees 
of  the  town  under  the  authority  of  these  votes, 
bat  oomalning  no  record  of  any  vote  or  oorpo- 
nue  action  by  the  commoners  as  such. 

A  vole  waspassed  at  a  town  meeting  in  Glou- 
cester June  Id,  1707,  by  which  a  committee  of 
nine  were  appointed  to  lay  out  to  the  inhabit- 
ants certain  of  the  common  and  undivided  lands 
as  they  might  deem  for  the  public  or  private 
good.  A  tract  of  land  was  laid  out  for  John 
Stone  by  this  committee,  which  is  found  in  the 
so  called  Commoners'  Records  of  the  date  of 
October  21, 1707.  This  ky ing  out  contains  the 
reservation  of  Uie  locus  in  question.  After  stat- 
ing the  boundaries  of  the  land  laid  out  to  Stone 
it  adds:  "And  all  the  common  land  on  the  west- 
em  side  of  the  above  said  line  is  left  and  reserved 
free  for  landing  places  for  the  public  use  for 
the  inhabitants  of  Gloucester  forever,  by  order 
of  the  committee." 

As  found  in  the  Commoners'  Records,  this 
laying  out  is  signed  by  only  three  of  the  com- 
mutec,  but  it  purports* to  be  the  act  of  the  com- 
mittee, and  done  by  its  order;  and  it  may  be 
that  the  three  signatures  are  intended  only  as 
an  authentication  of  the  record,  especially  as  it 
appears  that  many  similar  entries  in  the  book 
are  of  this  character.  This  is,  however,  of  little 
importance,  as  the  subseauent  votes  in  town 
meeting  show  that  the  action  taken  was  fully 
assented  to  and  ratif  ed  as  that  of  the  commit- 
tee. The  reservation  of  these  premises  for  land- 
ing places  was  therefore  a  public  declaration  of 
the  town  having  authority  to  dispose  of  these 
lands,  in  the  absence  of  any  special  grant  or 
appropriation  by  the  authorities  of  the  Colony, 
or  Province,  that  the  premises  were  set  apart 
"for  the  public  use  for  the  inhabitants  of  Glou- 
cester" and  reserved  from  being  gi  anted  to  any 
individual  proprietor. 

Tiie  language  of  this  reservation  is  peculiar, 
and  the  suggestion  is  made  that  the  words  "for 
the  public  use"  are  qualified  by  those  which 
follow;  that  all  which  it  was  intended  to  reserve 
was  a  landing  place  or  landing  places  for  the 
use  of  the  inhabitants  of  Gloucester  only;  that 
therefore,  assuming  that  the  structures  com- 
plained of  are  wrongfully  maintained  on  the 
tract,  no  injury  is  done  to  the  general  public 
which  can  be  remedied  by  any  public  proceed- 
ing at  the  suit  of  the  Attorney-General,  but  a 
gnvate  injiu^  only  to  be  remedied  by  a  proceed- 
ig  commenced  and  conducted  by  the  City  of 
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Gloucester  as  a  corporation,  or  the  inhabitants 
thereof—both  of  whom  are  definite  bodies 
amply  competent  to  maintain  their  own  rights. 

It  13  true,  as  a  general  proposition,  that  it  is 
only  in  case  of  a  public  wrong  where  ^"'^h  citi- 
zen of  the  State  is  interested,  that  it  cua  be  re- 
dressed by  a  public  prosecution  or  proceeding. 
Atti/'Oen,  V.  Salem,  103  Mass.  188. 

We  think  it  does  not  here  apply.  The  stat- 
ute has  provided  that  where  boundaries  of  tracts 
similar  to  that  in  question  can  be  made  certain 
"i^o  length  of  time  less  than  forty  years  shall 
Justify  the  continuance  of  a  fence  or  building 
on  a  town  way,  private  way,  highway,  training 
field,  burying  place,  lanaing  place,  or  other 
land  appropriated  for  the  general  use  or  con- 
venience of  the  inhabitants  of  the  Common- 
wealth or  of  a  county,  town  or  i^arish;  but  ibo 
same  may,  upon  the  presentment  of  a  grand 
Jurv,  be  removed  as  a  nuisance." 

Tlie  Legislature  has  therefore  treated  an  in- 
trusion of  this  character  upon  a  landing  place 
when  laid  out  for  the  general  use  and  conven- 
ience of  the  inhabitants  of  a  particular  town  as 
a  public  nuisance  to  be  remedied  by  the  pre- 
sentment of  the  grand  jury.  Even  if  a  waj'  be 
but  a  private  way,  and  such  an  one  as  a  town 
nuiy  possess  as  incidental  to  the  possession  of 
its  property,  if  it  be  appropriated  to  the  general 
use  and  convenience  of  the  inhabitants  of  a 
town,  an  intrusion  upon  it  may  be  thus  dealt 
with.  Deerfieli  v.  Conn,  Biver  B.  Co,  ^  New 
Eng.  Rep.  1B9, 144  Mass.  325. 

If  a  public  prosecution  of  a  criminal  charac- 
ter may  be  adopted  for  the  purpose  of  ndress- 
inff  such  a  grievance,  there  can  be  no  icoson 
why  the  Attorney -General  (representing  the 
public  and  acting  at  the  instance  of  relatois  who 
are  interested)  may  not  initiate  a  civil  proceed- 
ing, similar  to  that  adopted  in  the  case  at  bar, 
when  such  is  for  any  reason  found  to  l)e  mure 
convenient  and  appropriate. 

We  are  not,  however,  disponed  to  adopt  so 
nairow  a  construction  as  that  which  would  hold 
that  the  reservation  should  he  construed  as  one 
for  the  benefit  of  the  inhabitants  of  Gloucester 
solely;  nor  is  such  the  natural  interpretation  of 
its  language.  It  has  been  often  said  that  the 
language  of  the  votes  of  a  town  is  not  to  be  too 
critically  scanned,  and  that  even  if  defectively 
expres$»ed,  where  iis  meaning  can  be  ascertained 
that  will  be  followed.  It  was  inconsistent  to 
say  that  the  landing  place  was  for  the  pubhc 
use  if  it  was  for  the  inhabiti%nts  of  Gloiic&'^icr 
only.  When  the  word  and  is  supplied  between 
the  two  phrases  its  meaning  is  sure  to  be  that 
the  reservation  was  alike  for  the  public  and  the 
inhabitants  of  Gloucester.  Even  if  the  last 
clause  is  in  one  aspect  superfluous,  as  they  are 
a  portion  of  the  general  public,  it  indicates 
those  for  whose  use  it  is  primarily  and  princi- 
pally intended.  There  is  nothing  iuconslsient 
or  unusual  in  thus  specifying  those  for  whose 
more  immediate  beneflt  such  an  appropriation 
is  made  while  the  public  in  general  also  acquires 
rights  thereby. 

Town  ways  are  by  the  statute  laid  out  by  the 
town  authorities  "/or  the  use  of  their  respect- 
ive towns."  Without  considering  those  Ciisea 
where  the  county  commissioners  have  jurisdic- 
tion in  regard  to  them,  such  wayn  must  be  ho* 
cepted  by  the  respective  towns,  musi  he  mnin- 
tained  by  them,  and  may  on  proper  proceed- 
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logs  bedlsoontinaedbvtbem.  Qeu,  Stat  chap. ' 
48,  §80;  Pub.  Stat.  cbap.  40,  %fi6etdeq.  | 

While  they  exist,  all  persons,  whether  citizens 
of  the  town  or  not,  have  an  equal  right  to  use  | 
them  and  are  injured  if  they  are  wrongfully 
•obstructed  or  destroyed.  Oraiais  v.  Mdlen,  0 
Mass.  7;  Monterev  v.  Berkshire  Uo,  7  Gush.  804; 
Higginwn  y.  NcHnant,  11  Allen,  530. 

In  the  view  we  take  of  the  statute,  and  of  the 
form  in  which  the  land  whereon  respondents' 
structures  now  stand  was  "left  and  reserved 
free  for  public  landing  places,"  the  Attomey- 
•€}eneral  may  properly  maintain  this  proceed- 
Inff. 

While  the  master  properly  held  that  by  the 
action  of  the  town  the  premises  described  in 
the  bill  were  set  apart  to  the  public  use  and 
reserved  from  being  granted  to  any  individual 
proprietor,  he  also  held  that  no  sufficient  use  of 
that  part  of  the  locus  which  was  set  apart  for 
landing  places  where  the  respondents'  structures 
are  situated  was  shown  in  order  to  constitute 
an  acceptance  thereof :  and  that  the  respondents 
have  not  therefore  encroached  upon  the  public 
use,  unless  it  shall  be  held  that  the  whole  tract 
has  been  duly  establi^ed  as  a  landing  place 
as  it  was  reserved. 

We  are  not  prepared  to  hold  that  any  ac- 
-ceptanee  was  necessary  on  the  part  of  the  in- 
habitants of  Gloucester  for  whose  benefit  the 
reservation  for  landing  places  was  principally 
-designed,  other  than  that  which  is  inferred 
from  the  reservation  itself.  The  landins  was 
<!ertainly  valuable  and  beneficial  to  the  inhabit- 
ants; and  the  act  by  which  it  was  appropriated 
to  themselves  and  the  public  was  done  by  them- 
selves through  the  votes  of  the  town,  recorded 
in  the  book  of  possessions,  kept  by  its  autliority 
for  the  purpose  of  showing  the  grants  made  by 
the  town  as  the  proprietary  of  the  lands  with- 
in its  limits,  and  termed  Commoners'  Records. 
Boston  V.  Richardson,  supra. 

A  town  might  accept  a  dedication  made  by 
others  for  the  benefit  of  ita  inhabitants,  as  of  a 
town  way,  previous  to  the  Statute  of  1846, 
chap.  203,  by  its  acceptance  or  acquiescence,  or 
that  of  its  agents  acting  within  the  scope  of 
their  authority.  Hayden  v.  Stone.  112  Mass. 
860. 

When  the  dedication  is  made  by  itself  such 
acceptance  is  necessarily  implied  irom  the  act 
of  dedication. 

But  if  any  acceptance  by  the  inhabitants  or 
the  public  were  necessary  to  be  shown  the  case 
affords  ample  evidence  of  a  sufficient  user  of 
the  tract  to  show  that  the  whole  was  accepted 
us  a  landing  place,  and  that  the  structures  of 
respondents  are  an  intrusion  thereon,  even  if 
they  stand  on  a  portion  not  in  the  most  com- 
mon and  general  use.  This  user  is  to  be  con- 
sidered in  connection  with  the  acts  of  the  town 
to  which  we  have  alreadv  adverted,  with  the 
fact  that  it  has  always  oeen  treated  by  the 
town  as  a  landing  place,  so  termed  in  its  votes; 
and  that  the  very  location  of  a  lot  to  John 
Stone  when  the  reservation  is  found  is  bounded 
•on  it  as  a  landing  place.  The  tract  as  thus  origi- 
nally defined  has  been  encroached  on  by  the 
location  of  a  wharf  on  the  southerly  end  there- 
of on  property  now  owned  or  possessed  by  a 
certain  wharf  association.  A  part  of  it  was 
sold  in  1828  to  one  Jonathan  Enowlton,  which 
part  was  rear  land,  the  sale  of  which  did  not 

2  L.  li.  A. 


diminish  the  shore  frontage.  The  tract  as  de- 
scril)ed  in  the  information  excludes  these  en- 
croachments or  diminutions  of  the  oricinfl  lo- 
cations. It  extends  from  north  to  south  from 
the  Manchester  boundary  of  the  town  along 
the  shore.  It  is  in  part  sandy  beach  whicji  is 
at  the  northern  extremity,  this  beach  being 
partly  within  the  limits  of  the  To\ya  of  Man- 
chester, the  whole  of  which  '*has  bcenconrinu- 
ally  and  generally  used  from  a  time  beyond  the 
memory  of  living  witnesses  to  within  com- 
paratively few  years  ns  a  public  landing  place 
for  all  purposes."  The  rcmnituler  fil  the  shore 
is  rocky  bank  unfit  for  Inuding  of  boats  in  its 
natural  condition.  It  has  not  l)ccn  sf)  ^ner- 
ally  used,  with  the  exception  of  the  portion  at 
the  southern  extremity  wiiero  the  fishermen 
have  prepaitxl  and  constructed  landing  places 
known  as  "gutters"  which  have  been  used  by 
them  for  landing  in  their  boats  in  the  prosecu- 
tion of  their  business.  From  tiie  time  of  the 
construction  of  the  last  gutter  the  use  of  the 
beach  at  the  northerly  end  has  diminished. 
While  the  intermediate  space  between  the 
beach  at  the  northerly  end  and  the  giutcts  has 
never  been  in  general  use  as  a  landing  plaoe» 
individual  instances  of  landing  at  different 
points  along  the  intermediate  space  were 
proved.  .  The  character  of  the  shore  and  the 
exposure'  to  winds  and  waves  renders  it  im- 
pc^ible  to  land  with  safety,  unless  under  fa- 
vorable conditions,  except  nt  the  beach  or  the 
gutters;  but  it  is  practicable  to  clear  out  the 
rocks  at  or  near  the  respondents'  building  and 
construct  there  a  place  for  landing  as  well  as 
at  the  gutters. 

The  distance  from  the  southern  boundaiy  of 
the  tract  as  it  now  exists  to  the  north  side  of  the 
noiHi  gutter  is  approximately  twelve  rods; 
ftom  this  to  the  southern  limit  of  the  sandy 
b(Mch  is  twenty  rods;  and  from  that  to  the 
northerly  end  of  the  beach,  which  is  beyond 
the  town  line-  of  Manchester,  about  eighteen 
rods.  The  southerly  end  of  the  sandy  beach 
is  some  fifteen  to  twenty  feet  nortljjof  the 
buildings  of  the  respondents,  and  the  wall  as 
plannea  and  partially  constructed  extends  a 
short  distance  below  the  line  of  mean  high 
water.  In  front  of  this  there  is  a  portion  of 
smooth  sandy  bottom,  but  it  would  be  unsafe 
for  landing,  except  at  particular  times  of  the 
tide  and  in  calm  weather.  Of  late  years  parties 
going  to  the  beach  in  Manchester,  for  bathing 
or  recreation,  have  passed  over  the  premises 
now  occupied  by  the  respondents;  and  within 
ten  or  twelve  vears  some  stone  steps  have  been 
placed  upon  the  bank  by  which  many  persona 
descend  the  bank  to  the  path  to  the  beach  and 
the  rocks.  With  this  use  of  the  steps  and  path 
the  respondents'  structures  interfere. 

Previous  to  the  erection  of  defendants'  build- 
ings the  land  on  which  they  stand  had  been 
unoccupied  except  from  time  to  time  by  fisher- 
men for  drying  fish  on  temporary  fish  flakes, 
and  for  spreading  and  drying  nets.  Landine 
had  sometimes  been  made  at  or  near  it  ana 
goods  brought  in  a  dory  carried  up  the  bank 
near  to,  but  whether  actually  over,  the  spot 
occupied  by  defendants'  building  did  not  ap- 
pear. The  whole  intermediate  space  of  upland 
between  the  sandy  beach  and  gutters  was  oo- 
cupied  by  fishermen  at  their  pleasure  '  'for  their 
fish  fiakes,  for  depositing  their  fish  and  fishing 


1680 


ATTOBNBT-QUKfiBAL^  AP  fd.  ADAMB,  V.  TaRR. 


t»l 


apparatus  and  for  the  several  purposes  of  their 
fishine  business"  and  also  fortheir  fish  houses 
placed  on  this  land  and  also  on  the  land  between 
the  gutters.  At  some  times  visitors  also  came 
to  a  cottage  kept  as  a  house  of  entertain  meat 
near  respondents'  building,  from  the  Manchester 
side  of  the  cove,  and  landed  in  the  vicinity  of 
respondents'  buildinsr. 

Upon  these  facts  it  was  erroneously  held  by 
the  master  that  the  acceptance  by  the  inhabit- 
ants or  the  public  was  limited  to  those  parts  of 
the  land  reserved  which  were  in  actual  use 
strictly  as  landing  places.  The  whole  of  the 
tract  apparently,  certainly  that  where  the  re- 
spondents' structure  was  erected,  could  have 
been  fitted  for  and  used  for  the  actual  landing 
of  boats.  If  the  whole  was  not  needed  for  this 
it  might  properly  be  devoted  to  those  uses  con- 
nected therewith,  such  as  the  drying  of  their 
nets  and  sails  or  of  their  fish  by  fishermen,  so 
long  as  they  did  not  thus  interfere  with  such 
landing.  'The  temporary  and  occasional  land- 
ing at  the  intermediate  spsce  for  pleasure  or 
business  showed  also  an  acceptance  of  these  as 
weU  as  the  other  parts  of  the  landing.  The 
use  of  a  portion  of  the  land  reserved  to  pass  to 
the  other  or  Manchester  part  of  the  beach  or 
to  descend  the  hank  for  pleasure  or  recreation 
was  also  an  appropriate  use  of  the  landing 
place  so  long  as  it  was  consistent  with  the 
more  immediate  purpose  for  which  it  was  de- 
signed. Atty-Oen,  v.  WaocU,  108  Mass.  486; 
Atty-Oen,  v.  Jamaica  Pond  Aqueduct  Corp. 
ISSMass.  864. 

The  acceptance  is  to  be  construed  in  con- 
nection with  the  grant  or  dedication.  Where 
that  clearly  includes  the  premises,  less  evidence 
must  certainly  be  required  to  show  that  any 
particular  part  had  been  accepted  than  where 
It  is  uncertain  whether  there  has  been  more 
than  a  partial  and  limited  dedication.  As  to 
every  portion  of  the  tract  described  in  the  in- 
formation there  is  some  evidence  at  least  of 
a  public  use;  and  when  that  which  relates  to 
the  different  parts  is  considered  together  and 
combined  it  establishes  an  acceptance  if  as 
heretofore  suggested  acceptance  is  necessary. 

Nor  does  £e  fact  that  most  of  the  evidence 
relates  to  acts  done  by  the  fishermen  in  their 
nse  of  this  landing  place  limit  the  acceptance  to 
them  as  a  class.  They  avail  themselves  more 
particularly  of  the  benefits  of  this  appropria- 
tion of  landine  places,  but  they  do  so  as  a  por- 
tion of  the  public  and  their  acceptance  inures, 
not  only  to  their  own  benefit,  but  also  to  that 
of  any  portion  of  the  public  having  lawful  oc- 
casion to  use  and  enjoy  them. 

The  respondents  claimed  a  right  to  occupy 
the  premises  as  they  have  done  by  custom;  but 
it  was  correctly  held  by  the  master  that  a  right 
by  custom  to  maintain  a  building  or  permanent 
structure  upon  the  land  of  another  could  not 
be  acquired. 

The  mastCT  also  finds  that  no  presently  pro- 
'  use  of  the  premises  by  the  public  as  a 
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mding  place  is  shown  which  requires  the  re- 
moval of  the  building  and  wall  complained  of; 
and  that  they  are  not  upon  the  present  state 
of  facts  encroachments  upon  the  rights  of  the 
public.  Some  use  appears  to  have  been  made 
by  ihd  public  of  the  premises  actually  occupied 
by  respondentSy  as  by  fishermen  for  drying 
their  nets,  and  by  the  public  in  passing  and  re- 
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passing.  Apart  from  this  they  are  permanent 
structures,  and  if  permitted  to  remain  an  abso- 
lute right  to  maintain  them  as  against  the  pub- 
lic and  thus  to  diminish  tlie  value  of  its  ease- 
ment may  be  acquired.    Pub.  Stat.  chap.  51. 

They  cannot  be  claimed  to  be  mere  sheds  or 
huts  used  for  the  immediate  comfort  of  fisher- 
men or  the  temporary  protection  of  their  fish, 
which  may  be  removed  at  the  end  of  a  fishing 
season  or  which,  if  permitted  to  remain,  will 
yet  not  lose  their  temporary  character.  As  the 
invasion  of  a  right  it  submitted  to  on  the  one 
hand  and  persisted  in  on  the  other  a  sufficient 
length  of  time  may  result  in  the  extinction  of 
the  right,  those  whose  right  is  thus  threatened 
are  not  compelled  to  wait  before  seeking  a 
remedy  until  actual  damage  has  occurred. 
Ware  v.  Allen,  1  New  Eng.  Rep.  732, 140  Mass. 
518. 

It  was  further  held  by  the  master  that  if  the 
whole  of  the  premises  had  become  established 
as  a  common  landing  place,  tbe  right  to  occupy 
the  same  for  a  fishing  business  used  in  the  man- 
ner the  respondents  have  done  under  the  Prov- 
ince Charter,  8  Wm.  &  Mary,  1691,  remained 
to  the  fishermen  as  to  those  portions  of  the 
landing  place  not  in  present  use  or  at  present 
called  for  to  be  used  as  landing  places  for  the 
public,  and  therefore  that  the  build  log  and  wall 
of  respondents  were  not  encroachments. 

The  Colony  Charter  (1028),  after  the  granting 
part,  contained  a  proviso  that  "These  presents 
shall  not  in  any  manner  inure  or  lie  taken  to 
abridge,  bar  or  hinder  any  of  our  loving  sub- 
jects whatsoever  to  use  and  exercise  the  trade 
of  fishing  upon  that  coast  of  New  England 
in  America,  mentioned  in  these  presents  to  be 
granted."  Fishermen  were  permitted  to  fish 
where  they  had  been  wont,"  and  "to  build  and 
set  up  upon  the  lands  by  these  presents  granted 
such  wharves,  stages  and  workhouses  ns  shall 
be  necessary  for  the  setting,  drying,  keeping 
and  packing  up  of  their  fish  to  be  taken  or 
gotten  upon  that  coast."  It  appears,  then,  to 
have  been  considered  a  common  law  right  for 
fishermen  to  go  upon  adjoining  lands  to  spread 
and  dry  their  nets.    Gould,  Waters,  §  100. 

The  object  of  this  reservation  in  the  Colony 
Charter  was  not  to  grant  any  new  rights  to  fish- 
ermen, but  to  protect  all  English  subjects  against 
any  hostile  colonial  legislation,  and  in  the  exer- 
cise of  the  same  rights  as  those  to  which  the 
inhabitants  of  New  England  were  entitled. 
This  is  shown  by  the  legislation  of  the  Colony 
in  answer  to  complaints  of  inhabitants  of  intru- 
sions upon  their  lands  by  fishermen,  by  which 
such  intrusion  was  forbidden  upon  lands 
granted  to  the  towns  or  possessed  by  individual 
proprietors.  8  Mass.  Col.  Rec.  68;  4  Mass.  Col. 
Kec.  pt  2,  p.  868. 

This  construction  was  apparently  accepted 
in  the  Province  Charter,  which  confirms  all 
grants  theretofore  made  "by  any  general  court 
formerly  held"  or  "by  any  lawful  right  or 
title  whatsoever,"  and  by  a  proviso  directs 
that  the  rights  of  English  subjects  to  fish,  etc., 
shall  not  he  barred  or  abridged  by  the  letters 
patent,  nor  theu:  right  "to  build  and  set  upon 
the  lands  within  our  said  province  or  colony 
lying  waste  and  not  then  possessed  by  particu- 
lar proprietors  such  wharves,  stages  and  ware- 
houses as  shall  be  necessary  for  the  sailing. 
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drying,  kecpfng  and  packing  of  their  fisb 
to  be  taken  or  gotten  upon  that  coast,  and 
to  cut  down  and  take  such  trees  and  other  ma- 
terials there  growing  or  being  upon  any  parts 
or  places  lying  waste  and  not  then  in  the  poa- 
session  of  particular  proprietors/'  etc. 

Were  the  provisions  of  tha  Province  Charter 
still  to  be  treated  as  in  full  force  and  operation, 
there  are  several  sufficient  answers  to  the  claim 
of  the  respondents.  Apart  from  the  fact  that 
the  grants  made  by  the  colony  were  confirmed 
and  that  those  made  to  the  towns  were  mcluded 
within  this  provision,  when  subseauent  to  the 
Province  Charter  the  town  lawfully  appropri- 
ated this  tract  to  the  purpose  of  a  landing  place, 
even  if  previous  thereto  it  could  have  been 
deemcKl  "lying  waste"  and  "not  possessed  by 
any  particular  proprietor,"  it  ceased  to  be  such. 
It  was  then  devoted  to  a  definite  and  important 
public  iv^e;  and  the  fact  that  a  special  part  of  it 
was  not  in  immeJiate  use  or  of  immediate  ne- 
cessity to  the  landing  place  as  then  enjoyed  did 
not  render*  it  waste  mud  any  more  than  a  pub- 
lic park  is  to  be  so  considered. 

Again;  even  upon  waste  land  no  permanent 
structure  could  have  been  erected  the  posses- 
sion and  occupation  of  which  continuously 
would  have  established  a  right  of  property  as 
against  the  owner  of  the  ooil.  The  structures 
contemplated  by  the  charter  must  have  been 
temporary  in  their  nature  and  intended  for  an 
immediaie  use,  notwithstanding  wharves  are 
spoken  of. 

Bnt  we  are  of  opinion  that  no  rights  now 
exist  in  favor  of  fishermen  by  virtue  of  the 
clause  in  the  Province  Charter  which  we  are 
considering.  A  proviso  in  the  charter  which 
diminished  the  grant  made  by  it  and  thus  der- 
ogated from  it  in  favor  of  ait  English  subjects 
so  far  as  it  conferred  any  legal  rights  in  the 
estates  of  others  must  have  ceased  to  alFect 
those  who  were  no  longer  English  subjects. 
If  the  proviso.or  reservation  in  the  charter  be 
tr<*ated  as  a  grant,  our  own  citizens  cannot  now 
have  rights  under  it  to  be  enforced  upon  the 


I  property  of  others  any  more  than  those  who 
are  now  English  subjects  can  claim  that  they 
have  still  the  right  to  build  huts,  etc.,  on  this 
landing  place. 

The  chapter,  6,  art  6,  of  Mass.  Const  pro- 
vides: "All  the  laws  which  have  heretofore 
been  adopted,  used  and  approved  in  the  Prov- 
ince, Colony  or  Slate  of  Massachusetts  Bay  and 
usually  practiced  on  in  the  courts  of  law,  shall 
still  remain  and  be  in  full  force  until  altered  or 
repealed  by  the  Legislature;  such  parts  only 
excepted  as  are  repugnant  to  the  rights  ana 
liberties  contained  in  this  Constitution." 

No  authority  has  been  found  that  recognizes 
any  such  right  as  that  claimed  by  the  respond- 
ents, even  if  it  be  held  that  the  laws  referred 
to  apply  to  rights  of  British  subjects  under  the 
charter,  nor  can  it  be  said  that  this  reservation 
has  been  usually  practised  upon  in  courts  of 
law  as  conferrmg  the  right  now  claimed.  Tho 
fact  that  no  such  right  so  far  as  our  knowledge 
extends  has  ever  been  asserted  since  the  Revo- 
lution, is  strong  evidence  that  even  if  the  grant 
eave  the  authority  claimed  for  it  the  law  con- 
ferring it  was  never  adopted  by  the  Common* 
wealth  of  Massachusetts.  The  existence  ct 
such  right  would  be  directly  in  conflict  with 
our  legislation  for  the  protection  of  highways, 
commons  and  landing  places  the  easement  of 
the  public  in  which  is  equally  entitled  to  pro- 
tection with  the  property  itself. 

It  was  claimed  also,  ou  behalf  of  the  relators, 
that  the  structures  of  the  respondents  were  en- 
croachments upon  a  public  highway,  and  in 
fact  a  highway  was  laid  over  a  portion  of  the 
tract  reserved  for  a  landing  place  by  the  town 
in  1710,  This  highway  does  not  appear  to 
have  ever  been  wrought,  and  in  view  of  tho 
fact  that  the  master  found  it  impossible  upon 
the  evidence  to  say  whether  the  structures 
were  within  its  limits,  he  correctly  ruled  that 
they  could  not  be  considered  as  encroachments 
upon  it. 

Decree  affirmed. 


CALIFORNIA  SUPREME  COURT. 


PEOPLE,  ex  rd,  ATTORNEY-GENERAL, 

BeeptB,, 

V. 

STANFORD  et  al 
(....OaL....) 

L  A  eozporation  cannot  be  sued  as  sudi  and 
brouiflir  into  court  and  the  action  maintained 
airainst  it  on  the  ground  that  it  is  not  a  oorpora- 
tlun;  and  other  defendants  sued  Jointly  with  it 
cannot  be  ohurjred  in  such  an  action  with  havinir 
jointly  with  8uch  corporation  usurped  the  rights 
of  a  corporation,  etc— because  by  suing  the  cor- 
poration as  such  its  existence  is  admitted. 

&  Where  the  existence  of  a  oorporatioii 
Is  expressly  a^verred  cr  admitted,  it  is  not 
sufficient  to  allege  that  it  has  ceased  to  exist.  The 
facts  showing  that  its  ezistenoe  has  terminated 
must  be  set  forth. 

8*  An  aAS^rer*  to  a  complaint  charging  the  de- 
fendants with  usurping  the  rights  of  a  corpora- 
tion, which  spooUlcally  denies  that  they,  or  any 
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of  them,  have  unlawfully  claimed  or  unlawfullj 
exercised  such  franchise,  etc.,  is  sufficient,  with- 
out affirmatively  Justifying  their  right  to  exercise 
such  fmnchisc  although  they  affirmatively  aUego 
the  existence  of  a  corporation— as  the  latter  alle> 
gation  may  be  properly  treated  as  mere  surplus- 
age, and  the  answer  stili  contains  a  complete  de> 
fense. 

4.  The  proper  parties  to  be  proceeded  against 
—where  it  is  clanned  that  certain  persons  are  un- 
lawfully claiming  to  be  and  are  exercising  the 
functions  of  a  corporation  which  never  had  an 
existence— are  such  persons ;  and  the  corporation 
Is  not  a  proper  party. 

6.  California  Constitntiony  art.  4»  1 8 1 » pro. 
Tiding  that  corporations  shall  not  be  created  by 
special  Act,  does  not  prohibit  the  assignment  of 
a  franohiRe  to  a  legally  orKanized  corporation  by 
persona  liavlng  the  lawful  right  to  transfer  the 
same. 

6.  A  oonnt  in  a  complaint*  based  on  the  sola 
ground  of  the  nonexistence  of  a  corporation,  can- 
not sustain  a  judgment  by  which  tliat  question  to 
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left  wholly  undetermined,  bnt  which  decrees 
that  plaintifEB  reooYer  certain  franchises  of  the 
defendants,  which  the  latter  are  thereby  enjoined 
from  ezeroisinff. 

(NoTember  21, 1868.) 

APPEAL  by  defendants,  from  a  Judgment 
of  the  Superior  Coart  for  the  City  and 
Coanty  of  Ban  Francisco  (Finn, «/.)  in  favor  of 
the  People  in  an  action  in  the  nature  of  ^uo 
varranto.    Reversed, 

On  rehearing.  The  original  opinion  is  re- 
ported 18  Pac.  Rep.  85. 

The  questions  passed  upon  in  the  present 
opinion  are  stated  therein. 

Jdetfn.  McAllister  A  Beri^n  for  appel- 
lants. 

Meun,  Georgpe  A.  Johnaon.  Atty-Oen,, 
and  J.  P.  Meux  for  respondents. 

Works»  J,,  delivered  the  opinion  of  the 
court: 

This  cause  was  decided  in  Department  1,  and 
a  rehearing  granted.  It  was  held  by  the  de- 
partment that  the  second  count  of  the  com- 
plaint was  bad,  and  that  it  was  error  to  over- 
rule the  demurrer  thereto.  We  adhere  to  this 
conclusion,  and  to  that  extent  the  opinion. of 
the  department  is  adopted  as  the  opinion  of  the 
court. 

There  was  also  a  demurrer  to  the  first  count 
of  the  complaint,  which  was  overruled  by  the 
court  below.  It  is  urged  upon  us  that  this 
count  of  the  complaint  is  bad,  for  the  reason 
that  conclusions  are  pleaded,  and  not  the  facts. 
The  pleading  is  an  anomaly.  It  sues  the  Pot- 
rero  &  Bay  view  Railroad  Companv  as  one  of 
the  defendants,  and  at  the  same  tune  alleges 
that  it  is  not  a  corporatioa  It  alleges  that  the 
private  individuals  named  as  defendants,  and 
the  Potrero  &  Bay  View  Railroad  Company, 
are  falsely  claiming  that  there  is  such  a  corpo- 
ration, and  that  they  have  unlawfully  held  and 
exercised,  and  still  do  exercise  and  claim  and 
hold  unlawfully,  divers  powers,  etc. 

It  is  well  settled  that  a  corpoiation  cannot 
be  sued  as  such,  and  brought  into  court,  and 
the  action  maintained  against  it  on  Uie  ground 
that  it  is  not  a  corporation.  If  It  is  intended 
to  draw  in  questiolk  the  franchises  of  the  cor- 
poration, the  proceeding  must  be  against  the 
mdividuals  who  usurp  the  franchise.  If  it  is 
claimed  that  the  corporation  is  usurping  privi- 
leges and  powers  not  belonging  to  it,  tne  cor- 
poration is  the  proper  and  only  proper  party. 
Ang.  &  A.  Corp.  g  756;  Boone,  Corp.  g|  102, 
163;  State  ▼.  OindnnaH  Oae  Light  A  Ooke  Co, 
18  OhioSt  262;  Peo^  ▼.  BenMdaer  A  8.  R, 
09.*  16  Wend.  118;  Mud  Creek  Draining  Co.  ▼. 
StaU,  48  Ind.  286.  By  making  the  corporar 
tioo  a  party  it  is  admitted  that  It  once  had  an 
ezjatence.    Ang.  &  A.  Corp.  g  756. 

In  M^d  Creek  Draining  Co,  v.  8tate^  eupra, 
flie  oiNirt  says:  "This  first  ponigniph  was 
deariv  bad.  It  is  not  agtiinsl  certain  persons 
dafmlng  to  be  a  corpomtion,  but  a^iust  the 
oorpora*  ion  by  its  corporate  iia  me.  It  is  brought 
into  court  ns  a  oorponitinn,  to  answer  an  allega- 
tlun  that  it  is  not  and  never  was  a  corporation. 
When  a  coriH)i  iitiou  is  brought  into  court  by  its 


*  See  edftortal  note  at  beginning  and  dJ^eeted  oi- 
tatioDs  at  close  of  case,  lAwyezs*  edition.   [Rep.] 
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corporate  name,  its  existence  is  thereby  ad- 
mitted." 

In  this  case,  the  corporation  being  made  a  par- 
ty, its  existence  is  anmitted.  It  must  follow, 
therefore,  that  there  is  nocaufteof  action  stated  as 
atrninst  it.  But  there  are  other  defeudants  sued 
jointly  with  it,  and  charged  with  having,  jointly 
with  such  corporation,  usurped  the  rights  of  a 
corporation,  etc.  There  is  no  question  made  in 
the  record  or  in  the  briefs  as  to  the  misjoinder 
of  these  parties.  But  we  are  clear  that  the 
people  cannot  bring  both  a  corporation  and  the 
mdividuals  who  compose  it  before  the  court  by 
information  in  the  nature  of  qvo  warranto,  and 
claim  the  nonexistence  of  the  corporation  thus 
brought  before  the  court,  and  that  the  other 
defendants,- jointly  with  it,  are  claiming  to  be 
and  exercise  the  rights  and  privileges  of  such 
corporation.  To  permit  sucn  a  course  would 
be  subversive  of  all  rules  of  pleading.  If  we 
are  right  in  the  position  taken,  that  by  suing 
the  corporation  as  such  its  existence  is  admit- 
ted, this  is  an  end  of  the  matter,  so  far  as  this 
count  of  the  complaint  is  concrrnod,  for  the 
reason  that  the  whole  force  of  its  allo^ticns, 
as  against  tbe  individual  defendants,  ret^ts  upon 
the  sole  ground  that  no  such  corporation  exists. 

If  the  complaint  can  be  defended  on  the 
ground  that  it  admits  that  such  a  corporation 
once  existed,  but  has  ceased  to  exist,  it  is  open 
to  the  objection  made  to  it,  that  it  does  not 
state  the  facts  showing  how  and  by  what  means 
it  has  ceased  to  exist.  AVe  are  of  the  opinion 
that  it  would  be  sufficient,  in  an  action  againdt 
individuals,  charging  that  the^rare  wrongfully 
claiming  to  act  as  a  corporation,  to  alh'ge,  in 
general  terms,  that  there  never  was  such  a  cor* 
poration.  In  such  case  the  allegation  that 
there  never  was  such  a  corporation  covers  the 
whole  ground.  Nothing  can  be  added  to  this 
general  statement,  which  is  itself  an  allegation 
of  a  fact. 

We  are  equally  clear  that  where  the  existence 
of  tbe  corporation  is  expressly  averred,  oriis  ad- 
mitted, it  is  not  sufficient  to  allege  that  it  has 
ceased  to  exist  The  facts  showing  that  its  ex- 
istence has  terminated  must  be  set  forth;  and 
if  the  claim  is  that  the  corporation  is  acting  as 
such,  but  the  proceedings  under  which  It  is  act- 
ing are  defective,  the  facts  showing  that  it  is  so 
claiming  to  act,  and  the  defects  claimed  to  ex- 
ist, should  be  set  out  specifically.  Taking 
either  view  of  the  complaint,  therefore,  we 
must  hold  this  count  to  be  bad,  and  that  the 
court  below  erred  in  overruling  the  demurrer 
to  it. 

There  was  an  answer  to  the  complaint,  to 
which  a  demurrer  was  sustained.  Notwith- 
standing what  was  said^n  tbe  opinion  in  de- 
partment, we  are  constrained  to  hold  that  this 
was  error.  The  answer  for  each  and  all  of  the 
defendants  jointly  and  severally  and  specifically 
denies  that  ''The  defendants,  or  any  of  them, 
claiming  to  be  the  said  Potrero  i&  Bay  View 
Railroad  Company,  have  for  a  long  time,  or  do 
now,  or  at  any  time  have,  unlawfully  claimed 
or  unlawfully  exercised  the  franchises,  powers, 
or  privileges  in  said  city  and  county  in  this  be- 
half in  said  complaint  alleged,  or  any  fran- 
chise, power,  or  privilege." 

The  other  material  allegations  of  the  com- 
plaint are  denied  in  like  manner.  It  is  urged 
that  in  an  action  of  this  kin  d  it  is  not  enough 
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for  the  defendants  to  deny  the  allegations  of 
the  complaint,  for  the  reason  that  the  writ  re- 
quires tliem  to  show  affirmatively  by  what 
right  they  are  exercising  the  franchises,  and  so 
it  is  held  in  department.  This  is  true  where  it 
is  admitted,  or  not  denied,  that  they  are  exer- 
cising the  rights  and  privileges  alleged,  and 
attempt  to  establish  their  right  to  do  so.  High, 
£xtr.  Legal  Rem.  gg712,  716. 

But  the  defendants,  whether  It  is  the  corpo- 
ration or  individuals,  who  are  alleged  to  be 
wrongfully  claiming  to  be  such,  may.  in5ttead 
of  lustifymg  their  claim,  deny  tliat  they  are 
making  such  claim  and  exercising  the  rights 
and  privileges  alleged.  It  is  certainly  not  nec- 
essary to  justify  their  right  to  lay  down  and 
operate  a  railroad  when  they  deny  specifically 
that  they  are  doing  any  such  thing.  The  au- 
thorities cited  in  the  former  opinion  are  to  the 
effect  that  the  people  are  not  bound  to  prove 
anything  where  the  defendants  attempt  to  jus- 
tify their  right  or  disclaim.  2  Dillon,  Mun. 
Corp.  8d  ed.  ^  808;  Ang.  &  A.  Corp.  g  750. 

But  these  authorities  are  only  applicable 
where  it  is  admitted,  or  not  denied,  that  the  de- 
fendants are  exercising  the  franchises,  and  the 
question  is  as  to  the  right  to  exercise  them. 
That  is  not  the  case  here.  The  issue  presented 
is  not  one  of  the  ri^ht  to  exercise  a  iranchise, 
but  whether  it  is  bemg  exercised.  The  impro- 
priety of  attempting  to  join  the  corporation  and 
the  individuals  alleged  to  be  acting  as  such  in 
the  same  actiop  is  Sius  made  manifest  It  is 
impossible  that  both  could  be  doing  the  acts 
alleged. 

That  the  individual  defendants  are  in  the 
wrong,  as  aUeged,  can  only  be  established  by 
showing  that  there  ia  no  such  corporation,  and, 
if  the  corporation  does  exist,  and  is  itself  exer- 
cising the  franchises  .complained  of,  the  indi- 
viduals charged  may  truthfully,  and  with  per- 
fect propriety,  deny  that  they  are  exercising 
such  franchises;  and  such  a  denial,  it  seems  to 
us,  14  a  complete  defense  to  the  action  as  to 
them. 

In  this  case  they  not  only  deny  that  they,  as 
Individuals,  are  doing  the  acts  or  exercising  the 
privileges  set  forth  in  the  complaint,  but  allege 
affirmatively  that  "The  Potrero  &  Bay  View 
Railroad  Company  was  and -is  a  corporation 
duly  organizecf  and  acting  under  the  laws  of 
the  State  of  California,  and  lawfully  entitled  to 
own,  maintain,  and  operate  its  line  of  street 
railroad  along  and  upon  the  several  stieets,  high- 
ways, and  roads  in  said  complaint  alleged,  and 
in  so  doing  to  demand  and  receive  fares  and 
tolls  in  money  from  all  persons  and  people  who 
may  pass  over  the  same,  over  the  cars  of  said 
Potrero  &  Bay  View -Railroad  Company." 

The  answer  goes  further  than  is  necessary  to 
meet  the  first  count  of  the  complaint  The  in- 
dividual defendants  are  the  only  ones  against 
whom  it  can  be  claimed  any  cause  of  action  is 
ttated.  They  meet  the  whole  of  this  cause  of 
action  by  denying  that  they  are  or  have  been 
doing  the  acts  complained  or.  They  go  a  step 
further,  and  allege  that  someone  else,  viz. :  the 
Polrero  &  Bay  View  Railroad  Company,  is 
doin^  the  acts  set  forth  in  the  complfunt,  and 
that  It  has  the  right  so  to  do.  This  latter  alle- 
gation may  properly  be  treated  as  mere  sur- 
plusage, and  the  answer  still  contains  a  com- 
plete defense  to  the  action.    If  we  are  right  in 
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the  conclusion  reached,  that  a  gciieral  aver- 
ment that  no  such  corporation  exists  is  suffi- 
cient, it  must  follow  necessarily  that  a  denial 
in  the  same  general  form  is  likewise  sufficient 

It  is  clear  that  in  the  opinion  of  the  depart- 
ment the  first  count  of  the  complaint  was  un- 
derstood to  be  against  the  railroad  company, 
as  an  existing  corporation,  on  the  ground  that 
it  was  exercising  the  privileges  set  forth  with- 
out right  It  is  said:  "The  first  count  of  the 
comprint  alleged  that  the  Potrero  &  Bay  View 
Rnilroad  Company  never  had  the  right  or  fran- 
chise to  build  and  maintain  tracks  and  run  cars 
upon  streets  within  the  City  and  County  of  Ban 
Francisco,  and  the  answer  fails  to  aver  facts 
showing  that  the  company  had  such  rights  or 
franchises." 

We  cannot  so  construe  this  count  of  the  com- 
plaint As  we  have  said,  it  does  not  claim  to 
recover  on  the  ground  that  the  corporation  is 
usurping  franchises  or  privileges  not  belonging 
to  it,  but,  on  the  contrary,  avers  indirect  terms 
that  there  is  no  such  corpornliou,  and  that  the 
individuals  named  are  claiming  to  be  such  cor- 
poration. This  being  true,  we  are  of  the  opin- 
ion that  the  cases  cited  by  counsel  for  respond- 
ent to  support  their  contention  that  a  denial  is 
not  enough,  but  facts  must  be  alleged  showing 
a  right  to  exercise  the  privileges  claimed  to  be 
usurped,  are  not  controlling. 

The  case  of  People  v.  Pfiater.  67  Cal.  682, 
was  one  in  which  it  was  alleged  that  the  cor 
poration  **  never  at  any  time  legally  existed  as 
a  corporation,  and  that,  if  it  ever  did  so  exist 
and  was  a  corporation  at  any  time,  its  full  term 
of  existence  ex{>ired,  and  it  ceased  to  be  a  sub- 
sisting corporation  on  the  11th  day  of  Novem- 
ber, 1877.  The  answer  in  the  c&^  was  a 
''denial  of  all  the  materisl  allegations  of  the 
complaint"  No  question  seems  to  have  been 
raiseid  as  to  the  form  of  cither  the  complaint  or 
answer.  Certainly  no  such  question  is  decided 
by  the  court. 

In  the  case  of  People  v.  Lotoflen,  8  Pac  Rep. 
66,  the  complaint  alleged  specifically  the  facts 
showing  the  illegality  of  the  corporation.  It 
was  held  th&t  the  facts  stated  must  be  specifi- 
cally denied,  and  the  denial  of  the  legal  ooii> 
elusions  drawn  from  the  facts  was  insufficient. 

People  v.  Clayton  (Utah).  11  Pac.  Rep.  206, 
was  an  information  to  contest  the  right  of  the 
defendant  to  hold  a  territorial  office  in  Utah. 
It  was  held  sufficient  to  allege  generally  in  the 
complaint  that  the  defendant  **  holds  and  ex- 
erdses  the  functions  of  the  office  without  author- 
ity of  law  therefor,"  and  that  such  averment 
cast  upon  the  defendant  the  burden  of  plead - 
big  and  proving  his  title  to  the  office. 

We  do  not  question  the  correctness  of  these 
cases,  but  do  not  regard  them  as  in  any  way  an- 
tagonistic to  the  views  we  have  expressed. 

In  thecaseof  Ptfop^y.  RiwrMe,  66  Cal.  288. 
it  was  alleged  that  the  defendant  was  usurping 
the  franchise  to  be  a  corporation.  It  was  ur^&a 
on  the  part  of  the  defendant  that  the  allegation 
that  it  was  never  incorporated  was  equivalent 
to  an  allegation  that  it  never  existed,  and  there- 
fore no  action  could  be  maintained  against  it. 
The  court  says:  "The  argument  is  not  devoid 
of  losrical  force,  and,  unless  the  action  given  by 
the  Code  differs  in  this  respect  from  that  which 
existed  at  common  law,  the  weight  of  author- 
ity is  doubtless  on  that  side;  for  it  has  been 
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beld  in  England  and  in  Ibis  ooontry  that  an 
inf onnation  for  nsaiping  the  franchise  to  be  a 
eorporation  abould  be  against  the  particular 
person  gnilty  of  the  nsnrpation  {Le  Bay  ▼. 
(huaeke,  2  Bolle.  118;  Peoole  ▼.  Riehardson,  4 
Cow.  109);  and  it  was  hela  that  quo  warranto 
would  not  lie  against  one  claiming  office  onder  a 
corporation  which  had  no  existence.  But  in  New 
York  and  Minnesota,  under  statutes  not  mate- 
rially different  from  our  Code  in  this  respect, 
ft  hiM  been  held  that  the  statutory  action  would 
lie  against  one  usurping  a  town  or  county  office, 
although  DO  such  town  or  county  as  the  one  in 
which  it  was  charged  the  office  was  usurped 
existed.  PeopUy.Oarpenter,fiil!{.Y.W;  Btats 
▼.  Parker,  25  Minn.  216. 

An  allegation  that  a  person  had  usurped  the 
office  of  supervisor  of  the  County  of  A  would 
be  inconsistent  with  one  thst  there  was  no 
eounty  of  A;  and,  since  a  cit^  cannot  exist  in 
this  State  without  incorporation,  it  is  equally 
inconsistent  to  sue  one  as  a  corporation,  and  at 
the  same  time  deny  its  existence  as  a  corpora- 
tion. But  for  this  there  is  a  precedent  (People 
▼.  Ifetada,  6  Cal.  148);  and  as  no  substantial 
right  of  anyone  can  be  prejudiced  by  following 
it,  we  think  no  good  would  result  from  not  do- 
ing so;  particularly  as  the  object  of  the  Code 
would  be  effected,  and  Justice  promoted  there- 
by." 

The  opinion  shows  great  doubt  in  the  mind  of 
the  court  as  to  the  correctness  of  the  rule  laid 
down.  No  reason  is  given  for  the  statement  that 
the  Code  chanses  the  common  law  in  respect  to 
the  proper  mode  of  pleading,  and  we  see  none. 
Th«t  case  differs  from  this,  however.  It  was 
an  action  to  determine  the  validity  of  certain 
proceedings  to  incorporate  the  City  of  Riverside, 
and  the  particulars  in  which  those  proceedings 
were  invalid  were  specifically  set  forth.  It 
would  seem  to  be  proper  in  such  case  that  the 
defendant,  claiming  to  be  a  city  under  such 
proceedings^  and  acting  thereunder  as  such, 
should  be  made  a  partv  in  an  action  to  deter- 
mine the  validity  thereoi.    Boone,  Corp.  g  102. 

In  such  a  proceeding  the  trustees  of  the  city 
could  not  be  sued,  as  there  could  be  no  trustees 
tf  there  were  no  dty,  and  no  individuals  could 
be  made  parties  as  dairaing  to  be  a  corporation. 
In  the  case  of  a  private  corporation  the  rule 
must  be  entirely  different.  If  no  corporation  ex- 
ists, the  parties  who  are  claiming  to  oe  such  can 
be  procc^ed  against  That  such  is  the  only 
proper  course  where,  as  in  this  case,  it  is  claimed 
that  certain  persons  are  unlawfully  claiming  to 
be,  and  are,  exercising  the  functions  of  a  private 
eorporation  which  never  had  an  existence,  the 
aotnoiities  are,  so  far  as  we  know,  agreed;  and 
•och  we  believe  to  be  the  proper  rule. 

In  PeopU  ▼.  FUnt,  84  Cai  49,  this  court  held 
Chat  in  a  proceedlnff  of  tbiskind  the  corporation 
was  the  proper  defendant.  But  there  the  facts 
were  set  forth,  showing  that  the  defendant  was 
a  d0/aeio  corporation,  acting  under  articles  of 
boirporation  which  were  claimed  and  held  by 
the  oomt  to  be  defective.  The  c6urt,  after 
holding  that  the  corporation  was  a  necessary 


party,  says :  '*  It  is  well  to  say»  to  prevent  any 
misconception,  that  if»  on  a  new  trial,  after  Uie 
alleged  corporation  had  been  made  a  party,  it 
should  be  adjudeed  that  it  never  had  been 
le^lly  a  corporation,  that  in  that  case  appro- 
priate proceeaings  should  be  had  by  whicm  Uie 
affairs  of  such  ae  facto  corporation  should  be 
wound  up  and  settled  by  the  trustees." 

The  Statute  of  Limitations  is  pleaded  by  way 
of  answer,  and  a  demurrer  thereto  was  sustained 
by  the  court  below.  This  it  is  claimed  was 
error;  but  as  the  case  must  be  reversed  on  other 
grounds,  and  the  pleadings  be  amended,  we  ex- 
press no  opinion  on  the  question. 

As  to  the  other  questions  arising  upon  the 
^answer,  they  relate  to  the  special  answer  to  the 
second  count  of  the  complaint,  which  count  of 
the  complaint  was  held  in  the  former  opinion 
to  be  bad.  We  adhere  to  that  opinion  so  far  as 
it  relates  to  these  questions,  except  so  far  as  it 
holds  that  a  duly  organized  corporation  cannot 
take  an  assignment,  from  its  lawful  owners,  of 
a  franchise  to  lay  down  and  maintain  a  street 
railroad.  This  is  based  upon  the  constitutional 
provision  that  "  Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by 
special  Act  **    Article  4,  g  81. 

This  provision  applies  to  the  formation  or 
creation  of  corporations,  and  to  Uie  powers 
directly  conferrqid  upon  them  by  legislative 
enactment,  and  cannot,in  our  Judgment  be  con- 
strued as  prohibiting  the  assignment  of  a  fran- 
chise to  a  legally  organized  corporation,  by  per- 
sons having  the  lawful  right  to  exercise  and 
transfer  the  same. 

If  we  look  to  the  Judgment  rendered  In  this 
case  it  is  apparent  that  it  is  founded  upon  the 
second  count  of  the  complaint,  which  was 
held  by  the  department  to  be  bad.  It  does  not 
decree  that  there  is  or  was  no  sudi  corporation 
as  the  Potrero  &  Bay  View  Railroad  Compan  v, 
nor  that  the  said  corporation,  or  the  other  de- 
fendants, are  usurping  the  right  to  be  such  cor- 
poration, but  simply  aecrees  that  Uie  plaintiff 
"recover  of  the  defendants  the  said  riffhts^ 
powers,  and  franchises  by  them,  the  said  derend- 
ants,  exercised  and  claimed,  viz.:  of  construct- 
ing, maintaining,  and  operaUng  an  iron  railroad^ 
commonly  calira  and  known  as  a  '  street  rail- 
road,' along  and  upon  certain  of  the  streets, 
roads  and  highways,  to  wit:"  describing  the 
route;  and  the  defendants  are  enjoined  nom 
exercising  said  franchises. 

We  are  of  the  opinion  that,  upon  the  decision 
of  the  department  that  the  second  count  of  the 
complaint  was  bad,  the  Judgment  of  the  court 
below  should  have  been  reversed,  for  the  reason 
that  the  Judgment  cannot  be  supported  by  the 
first  count  The  sole  ground  upon  which  the 
first  count  is  based,  v&:  the  nonexistence  of 
the  corporation,  is  left  wholly  undetermin^ 
by  the  Judgment 

The  judgment  appealed  firom  is  rerersed,  and 
the  cause  remanded. 

We  concur:  Searla*  Ch.  J.;  Sharpatein» 
t/L;  MeFarlaAdt  /.;  Pat«rsoB»  /• 


Okorou  Sopbbme  ConKT, 
GEORGIA  8UPRB3IB    COURT. 


ATLANTA  NATIONAL  BANK,  m- 


1.  A  bank  depodtor  I*  not  precluded  froiD 
boliltns  tbe  bulk  liable  for  outiliiK  his  oheok  on 
B  [or:.-c<l  lndoraenienl.by  the  [autthata  Doteoiid 
deed  runted  to  tbe  aamBmuiiier  had  been  palmed 
ofl  on  the  depuiltar  blmtelf. 

■■  The  feiiiilnMiesa  or  the  btat  Indorse- 


fmiu   l< 


iklng  U 


1.  The  UabUlty  of  a,  bulk  to  Ita  depoo- 
ttor  (h  not  avoided  bf  parioent  of  jnoner  upon 
hlecheok  (oa  i  erwnn  irbo  forses  the  name  of  tbe 


e  parment  of  a 
check  (II  ihepnype  named  therein,  put!  tbe  depoe- 
Unr  under  no  obliHstlcin  to  look  lo  eee  wbetbar 
the  ubock  was  inld  upon  a  forKsd  Indorsemeht  or 

■■  A  d«po«ltor  la  not  omtltlad  to  Interest 


ID  moner  wbleh  be  clalma  to  reooTer  egslnMa 
nnk  tbathaa  paid  It  out  od  a  forged  indonenient 
if  a  check,  irbere  the  bank  held  the  mooer  niei«- 
r  as  a  general  depoalL 


lOotobere,  1888.) 


ERROR  to  the  Superior  Court  of  Fultnn 
CuuDtv  (Cla^e,  J.)  ,to  review  a  judfcmeut 
in  fuvorof  ibepiaiiiiiff  Id  an  action  sKTiinsta 


baDk  lo  recover  tbe  amount  of  a  check  drawn 
bj  the  pill lotiS  and  alleged  to  have  been  paid 
by  Uie  oeFeDdiutt  on  a  forged  IndoiBement.    Af- 

Oo  January  25. 1884,  Sire.  Francis  L,  Colling 
tbrougli  ber  ageot,  Joseph  F.  Burbe,  a^ecd 
nith  R.  H.  Knapp,  as  tbe  agent  of  bia  wife. 
Eupbemia  Enapp,  to  lend  Mrs.  Enapp  $S,St)0 
for  one  year  at  H  per  cent  per  annum  intereat, 
secured  by  deed  of  cobve^auce  of  certain  renl 
estate;  All  Ibe  ncicotiationB  were  carried  on 
and  completed  by  and  bctnccD  Burke  ae  agent 
for  Mre.  Colling,  and  Enapp  as  Ihc  agent  of 
bis  wife.  EnappcarriednnddcliveredloBurkfl 
~'bai  purported  to  be  a  note  of  Mrs.  Enapp  for 


Tbese  pa|ieta  v 


a  accepted  by  Burke,  wlio 


Nora.— Banin  nna  AanMnff.  A  bank  must  know 
the  (Unnture  of  lu  depositor,  and  If  It  pars  out 
maoey  on  a  foised  uheck  It  cannot  «barg«  tlie  d6- 
pOHltor  with  the  amount,  bul  niiut  beur  the  toss 
llaeir.  Pe<>plc'sRar.llnDkv.Cuppa,nPa.31&:HHck- 
Inlneh  t.  Eliiit  NaL  Rank.  IIS  Wn.  XHi  Hardy  *. 
Cherancake  Rank,  SI  Hd.  VSh  Prank  v.  Cbemlcal 
NbL   Bank,   13  Junoa  ft  8.  VS^  Mutkbd  v.  »tats 


Ure'forKerT.  beoannolreoOTer.  'Hoffmann  v.  tNnt 

Nat.  nank,T9t;.&l:fWuU.  IBl  (3)  L.eri.3e«.  Ha 
drawee  pars  a  lortred  check  tuanotber  bank  In  the 
aaiDO  elly,  relying  (uMordlng  to  bank  oiiaton  i  on 

■nd  returolng  It  promptly  on  dlscok-ery  of  the 


fornery.  It  may  recover  trom  the  bi 


k  whtefare- 


Mdraweenruuhrak  >ay>lt 


ia  purcharinB  tbe  obeok.    1 

Co. 4 Ohio nt. an.  irtbedi 

tbmuBh  the  clearlnK  house,  he  uinniit  .__ _ 

dlsoovery  of  tbe  toraeer.  rummHrutal  A  F.  Nat. 
Bank  v.  Flnt  Nat  fWnlL,  80  Md.  II.  tf  dmiiki!'* 
•Rent  pan  a  bill,  then  In  tlw  tiiiturr'n  haivia  iit>cia 
airreeneDt  of  the  nnlary'a  i-lerk  bi  rand  ft  nnind 


may  recover.    Oundatd  v. 


leday.and  drawee  i«..__  .._, 

>rB  the  fontefT^nd  domiinils  n-i|nynH!nJ,  ha 


MT.  AdrBireeiThn|iayiisulio<-k  iriilch  hiwWn  In- 
dorsed and  depunltad  and  priMiriii'd  Ibniiitrh  [)■• 
alearlns  house  may  atterwnril*  nii-  the  lodiiraer  on 
hU  Implied  warranty  upon  dlauuveiliiK  the  torgmj 
when  the  check  wna  repudiated  by  the  druw^. 


i^a. 


Atlakta  National  Bakx  y.  Burkb. 
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STe  to  Knapp  a  check  on  the  Atlanta  National 
mk  payable  to  the  order  of  Mrs.  Enapp,  to 
a)Ter  the  note,  Burke  having  funds  in  the  bank 
which  he  held  for  Mrs.  Ck)tting,  but  deposited 
to  his  own  credit. 

The  bank  paid  this  check  to  R.  H.  Knapp  on 
what  it  supposed  was  the  genuine  indorsement 
of  Mrs.  Knapp  followed  by  the  genuine  indorse- 
ment of  R.  fi.  Knapp.  It  charged  the  same  to 
fiurke  and  returned  it,  among  other  vouchers, 
with  his  pass  book  to  Burke  some  two  months 
after  its  payment.  Burke  never  questioned  the 
correctness  of  that  payment  until  about  the 
time  this  litigation  began — more  than  three 
years  af terwaras. 

The  original  note,  falling  due  twelve  months 
after  date,  was  renewed  by  takinganother  note 
purporting  to  be  signed  by  Mrs.  Knapp  for  the 
same  amount.  The  interest  on  the  first  note 
was  paid  and  the  payment  indorsed  on  the 
back  thereof.  Who  paid  the  interest  does  not 
appear,  but  it  was  contended  that  Mrs.  Knapp 
paid  it  and  presumptively  it  was  paid  by 
Knapp.  Knapp  earned  said  renewal  and  de- 
livered it  to  Burke  who  kept  it,  together  with 
the  original,  indorsing  on  the  latter,  "Another 
note  is  eiven  for  this  note,  January  25,  1885." 

In  li»7  it  was  ascertained  that  K.  H.  Knapp 
had  been  guilty  of  irregularities  in  business  and 
had  fled  the  country.  This  put  Burke  upon 
inquiry,  and  he  ascertained,  as  he  claimed, 
for  the  first  time,  that  the  notes  (both  original 
and  renewal),  as  well  as  said  deed,  were  for- 
fireries,  and  that  the  indorsement  of  Euphemia 
Knapp  on  the  back  of  the  check  was  also  a 
forgery.  The  forged  indorsement  was  in  the 
«ame  handwriting  as  the  signatures  to  the  note 
and  deed.  Thereupon  Burke  notified  the 
bank  that  it  would  be  held  as  for  a  wrongful 
payment  of  said  check.  Demand  was  made 
upon  the  bank  for  payment  and  the  same  was 
refused,  and  this  action  was  brought  to  recover 
the  amount. 

It  was  admitted,  on  the  trial  in  the  court  be- 
low, that  the  bank  paid  the  check  without  any 
knowledge  of  the  forgery  of  Euphemia  Knapp  s 
name,  or  of  any  irregularity  about  it.  The 
jury  found  for  the  plaintiff  below  the  full 
amount  sued  for,  and  defendant  moved  for  a 
new  trial,  and,  the  same  being  denied,  ex- 
•cepted  and  brings  the  case  here  for  review. 

The  plaintiff  filed  a  cross  bill  of  exceptions, 
questioning  the  correctness  of  a  ruling  of  the 
trial  court  requiring  him  to  write  of  the  inter- 
est claimed  by  him,  on  the  amount  paid  out  by 
the  defendant  bank. 

Meur:  Abbott  A  Smith,  for  plaintiff  in 
error: 

The  rule  which  requires  that  banks  shall 
know  the  signature  of  their  customers  is  not 
60  stringent  with  regard  to  the  handwriting  of 
an  indorser — of  one  who  is  not  the  customer  of 
the  bank. 

See  Story,  Bills,  §§  268,  412,  451;  2  Daniel, 
Negotiable  Instruments,  §  1663;  NaU  Park 
Bank  ▼.  Ninth  Nat.  Bank,  46  N.  Y.  77;  Price 
T.  NeaU,  8  Burr.  1854;  Bank  of  U.  A  v.  Bank 
^  Qa,  28  U.  B.  10  Wheat.  388-856  (6  L.  ed. 
J34-840);  Bank  of  St.  Albans  v.  Farmers  d  M. 
Bank,  10  Vt  141. 

We  contend  that  when  the  drawer  of  a  check 
paid  on  a  forged  indorsement  has  so  acted  as 
to  mislead  or  deceive  the  drawee  bank,  or  to 

2L.R.A. 


throw  it  off  its  guard,  or  to  prevent  its  inquiries 
as  to  the  validity  of  the  instrument  before  pay- 
ment; or  when  by  acquiescence  the  drawer 
adopts  the  forgery,  or  by  his  laches  and  neg- 
ligence fails  to  discover  it  within  a  reasonable 
time  after  such  wrongful  payment,  thereby  de- 
priving the  bank  of  its  remedies  against  the 
forger  and  the  genuine  indorsers  on  the  check 
so  wrongfully  paid — the  liability  of  the  bank 
is  avoided. 

The  relation  between  the  bank  and  the  de- 
positor is  that  of  debtor  and  creditor.  There  is 
no  question  of  trust,  therefore,  between  the  par- 
ties; their  relation  is  purely  a  legal  one. 

See  LyncJh  v.  First  Nat.  Bank,  9  Cent.  Rep. 
564,  107  N.  T.  179;  Morse,  Banks  &  Banking, 
pp.  28,  29;  Taylor,  Private  Corporations,  §  672; 
Hardy  v.  Chesapeake  Bank,  51  Md.  662,  84  Am. 
Rep.  825;  Phoenix  Bank  v.  Bisley,  111  U.  S.  125 
(28  L.  ed.  874);  Chapman  v.  White,  6  N.  Y.  412. 

Both  parties  are  bound  to  exercise  the  best  of 
good  faith  in  their  transactions  with  eadi  other, 
and  are  chargeable  with  the  same  degree  of 
diligence  in  the  transaction  of  their  own  affairs 
as  though  no  such  relation  existed.  Hence,  if 
the  bank  is  induced  or  entrapped  into  makmg 
a  payment  on  account  of  its  indebtedness  to  its 
depositor  by  the  deception,  negligence,  bad 
faith  or  other  misconduct  on  the  part  of  such 
depositor,  he  cannot  repudiate  such  payment 
when  the  same  is  charged  up  to  him  in  his  ac- 
count with  the  bank. 

See  Young  v.  Orote,  4  Bing.  258;  DeFeriet  v. 
Bank  of  America,  28  La.  Ann.  810;  Smith  v. 
Mechanics  dk  T.  Bank,  6  La.  Ann.  610;  Levy 
V.  Bank  of  America,  24  La.  Ann.  220,  18  Am. 
Rep.  124;  Hardy  v.  Chesapeake  Bank,  supra; 
FUis  V.  Ohio  L.  Ins.  A  T.  Co.  4  Ohio  St.  628, 
667;  Gloucester  Bank  v.  Salem  Bank,  17  Mass. 
83,  42;  Cooke  v.  U.  S.  91  U.  8.  897  (28  L.  ed. 
242);  First  Nat.  Bank  v.  Tappan,  6  Kan.  456, 

7  Am.  Rep.  568;  McKleroy  v.  Southern  Bank,  14 
La.  Ann.  4&2',NationalBankofN.  A.  v.  Bangs, 
106  Mass.  441, 8  Am.  Rep.  849;  Byles,  Bills,  887, 
388;  89  Am.  Dec.  520,  general  note. 

See  Story,  Partn.  §  108,  and  DeFeriet  v.  Bank 
of  America,  28  La.  Ann.  310,  to  the  general  prop- 
osition that  where  one  of  two  innocent  parties 
must  suffer  from  the  act  of  a  third  person,  he 
should  bear  the  loss  who  placed  it  in  the  power 
of  such  third  person  to  commit  the  wrongful 
act. 

More  caution  is  required  in  case  of  a  dis- 
counter than  a  payer. 

See  Snow  v.  Peacock,  12  Encr.  C.  L.  95;  Egan 
V.  Threlfall,  16  Eng.  C.  L.  237;  QiU  v.  Cubitt, 

8  Bam.  &  C.  466. 

The  rendering  up  of  the  account  and  return 
of  the  vouchers  of  the  depositor  by  the  bank 
operates  as  an  account  rendered,  and  the  de- 
positor "is  bound  personally  or  by  an  author- 
ized agent,  and  with  due  diligence,  to  examine 
the  pass  book  and  vouchers,  and  to  report  to 
the  bank,  without  unreasonable  delay,  any  er- 
rors which  may  be  discovered  in  them;  and  if 
he  fails  to  do  so,  and  if  the  bank  is  thereby 
misled  to  its  prejudice,  he  cannot  afterwards 
dispute  the  correctness  of  the  balance  shown  by 
the  pass  book." 

Leather  Mfrs.  Bank  v.  Morgan,  117  U.  8.  96- 
122  (29  L.  ed.  811-821). 

Plaintiff  is  chargeable  with  knowledge  of  the 
genuine  signature  of  the  payee,  because,  in 
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Gbobuia  Scpbemb  Court. 
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the  exercise  of  due  care  and  diligence  in  his 
attempted  transaction  with  her  he  cotdd  and 
ought  to  have  known  it,  and  his  negligent  fail- 
ure to  know  it  and  report  the  forgery  to  the 
bank  for  more  than  three  years,  to  the  injury 
of  the  bank,  is  such  negligence  as  ought  to  de- 
feat his  recovery. 

See  Morse,  Banks  &  Banking,  p.  824;  Bank 
€f  St,  Albans  y.  Farmers  d  M.  Bank,  10  Vt 
Ul,  83  Am.  Dec.  ISS;  Wiggins  y,  BurkJiam,  77 
U.  S.  10  Wall.  129  (19  L.  ed.  884);  Rand.  Com. 
Paper,  §  1782;  2  Herm.  Estoppel,  pp.  1202-1214,, 
1222,  and  notes. 

riaintifiTs  negligence  in  failing  to  examine 
the  authority  of  the  agent  with  whom  he  dealt, 
and  such  negli^nce  being  the  direct  cause  of 
his  loss,  bars  his  recovery. 

City  Bank  of  Macon  v.  Kent,  67  Ga.  288. 
See  also  Douhleday  v.  Kress,  60  N.  T.  410.  10 
•  Am.  Rep.  802;  68  Qa,  618;  64  Ga.  6^. 

Messrs,  Hillyer  S&  Bro.»  for  defendant  in 
error: 

The  title  to  a  bill  of  exchange  remains  in  the 
person  who  sends  it,  until  received  by  the  per- 
son to  whom  sent. 

Graves  v.  Arneriean  Exeh,  Bank,  17  N.  T. 
207:  Talbot  Y,  Bank  o/Boeliester,  1  Hill,  295. 

There  was  no  privity  between  the  bank  and 
Mrs.  E[napp  until  the  check  was  accepted;  and 
the  right  of  action  is  in  the  owner  of  the  deposit. 

A  &nk  can  pay  a  check  only  on  genuine  in- 
dorsement of  payee. 

Bolles,  Banks  &  Banking,  g  206. 

K  a  check  has  never  passed  into  the  hands 
of  payee,  and  the  bank  makes  wrongful  pay- 
ment to  a  stranger  on  a  forged  indorsement,  its 
liability  is  to  the  drawer. 

Bolles.  §§  48,  subscc.  (a).  206,  839;  Morgan 
V.  State  Bank,  11  N.  Y.  404;  Grates  v.  Amer- 
ican Exch.  Bank,  17  N.  Y.  208;  Talbot  v.  Bank 
of  Roeftester,  1  Hill.  296;  Canal  Bank  v.  Bank 
of  Albany, Id,  'ii^l\WeUh  v.  German  Am,  Bank, 
78  N.  Y.  424;  CoggiU  v.  American  Exch. 
Bank,  1  N.  Y.  118;  Daniel,  Negotiable  Instru- 
ments, gg  1869,  1618,  and  note  5,  §  1668,  foot; 
Rand.  Com.  Paper,  ^§  1468,  note  9,  1469; 
Robarts  v.  Tucker,  16  Q.  B.  560;  First  Nat,  Bank 
V,  Whitman,  94  U.  8.  846  (24  L.  ed.  231);  Mfrs, 
Nat,  Bank  v.  Barnes,  65  111.  69,  First  Nat, 
Bank  v.  Tappan,  6  Kan.  456.  467;  State  Bank 
V.  Fearing,  16  Pick.  584,  and  cases  cited;  2  Pars. 
N.  &  B.  pp.  694,  695,  569  (r). 

A  depositor  is  under  no  special  duty  to  ex- 
amine or  detect  forgeries  in  vouchers  returned 
to  him  by  the  bank;  certainly  not  as  to  matters 
occurring  beyond  his  knowledge  or  observa- 
tion. 

2  Daniel,  Negotiable  Instruments,  §  1370 
and  notes. 

A  depositor  has  a  right  to  assume  that  before 
paying  his  checks  the  bank  will  ascertain  the 
genuineness  of  the  indorsement. 

WeMi  V.  German  Am,  Bank,  78  N.  Y.  424. 

There  was  no  custom  proven,  such  as  claimed 
by  plaintiff  in  error;  but  even  if  otherwise,  such 
custom  would  not  excuse  the  bank. 

Bolles,  89;  Frank  v.  C/iemieal  Nat,  Bank,  84 
K.  Y.  209. 

Lapse  of  time  will  not  bar  remedy  of  party 
Injured  bv  the  wrongful  payment  (Bolles, 
§  208,  subeec.  («),  especially  where  notice  is 
given  as  soon  as  the  forgery  is  discovered. 
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Bolles,  p.  210;  Rand.  Com.  Paper,  §  1469,  pp. 
645,  646;  Weisser  v.  Denison,  10  N.  Y .  68. 

Where  forgeiy  was  not  discovered  for  six 
years,  the  party  injured  was  allowed  to  recover. 

Rand.  Com.  Paper,  g  1468,  note  9;  Bank  qf 
British  N  A,  v.  Merchants  Nat.  Bank,  91  N. 
Y.  106.  See  also  Bolles,  §  216;  Carpenter  ▼. 
Northborough  Nat.  Bank,  128  Mass.  66,  69. 

On  transfer  by  mere  delivery  of  bills  os 
checks,  the  person  uttering  them  warrants  gen- 
uineness and  validity  of  tne  instrument  in  it» 
then  condition. 

Daniel,  Negotiable  Instruments,  §§  1354, 
1856,  1662;  Berrick  Y.Wiitney,  15  Johns.  240 
and  notes;  Code,  2778  and  cases  cited;  Merriam 
V.  WolcoU:^  Allen,  260;  Cahot  Bank  v.  Morton,. 
4  Gray,156;  Ldbdell  v.  Baker,  1  Met  193. 

The  cases  cited  for  plaintiff  in  error  show 
that  the  bank  has  been  protected  from  a  recov- 
ery only  in  cases  where  the  depositor  had  mis- 
led the  bank,  or  where  the  error  lay  at  the  door 
of  the  depositor;  but  there  is  no  case  in  which 
the  bank  was  relieved  when  the  error  lay  at  the 
door  of  the  bank  itself,  and  there  was  nothing 
to  put  the  depositor  on  notice,  or  to  excite  in- 
quiry by  him. 

Blandford*  J.,  delivered  the  opinion  of  th» 
court: 

1.  It  is  contended  by  counsel  for  the  bank 
that,  inasmuch  as  Enapp  bad  palmed  off  od 
Burke  a  forged  note  and  forged  deed  purport- 
ing to  be  siened  by  his  wife,  Mrs.  Euphemia 
Knapp,  Burke  is  precluded  from  complaining 
of  the  payment  by  the  bank  of  the  check  drawn 
by  Burke  in  favor  of  Mrs.  Enapp,  upon  the 
forged  indorsement  of  her  name  by  Enapp; 
and  it  is  further  contended  that,  inasmuch  a» 
E[napp's  indorsement  was  genuine,  and  he  was 
the  last  indorser,  the  bank  was  not  bound  to 
look  to  the  genuineness  of  any  preceding  in- 
dorsement. 

The  cases  of  Smith  ▼.  Mechanics  db  T.  Bank, 
6  La.  Ann.  610,  and  Lety  v.  Bank  of  America, 
24  La.  Ann.  ^,  are  cited  by  counsel  for  the 
bank.  As  to  the  first  of  these  (Smith  v.  Bank), 
it  appears  to  us  that  the  case  was  not  well 
decided  *by  the  majority  of  the  court,  and 
the  dissenting  opinion  of  Slidell,  J.,  appears  to- 
ns to  embody  the  correct  law  of  the  case.  Yet 
that  case  has  some  features  in  it  different  from 
the  case  at  Bar,  and  may  be  distinguished  from 
the  latter. 

In  the  other  case  cited  the  proposiHon  is  an- 
nounced that  where  the  last  indorsement  i» 
genuine,  the  bank  is  not  bound  to  look  to  any 
prior  Indorsement.  This  proposition  we  can- 
not concur  in.  We  do  not  think  it  is  sustained 
by  the  decision  of  any  other  court  in  this  coun- 
try. No  other  case  has  been  shown  us  in  sup- 
port of  it;  and  yet  that  case  is  distinguishable 
from  the  present  case  in  this:  in  that  case  the 
check  was  made  payable  to  a  fictitious  person, 
by  the  depositor,  and  the  person  to  whom  the 
check  was  delivered  was  supposed  by  the 
drawer  of  the  check  to  be  the  payee,  and  he- 
obtained  the  money  on  the  check  at  the  bank; 
whereas,  in  the  present  case,  the  check  was 
made  playable  to  Mrs.  Enapp,  and  Enapp^ 
forged  her  name  as  indorser,  making  the  check 
payable  to  himself,  and  afterwards  adding  hi» 
own  indorsement 
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There  is  nothing  In  the  present  case  to  take 
h  oat  of  the  ordinary  rule.  Where  one  deposits 
money  in  a  bank  on  geDeral  deposit,  the  bank 
immediately  becomes  the  debtor  of  the  deposi- 
tor for  the  money  deposited,  and  undertakes, 
impliedly,  to  pay  that  money  either  to  the  de- 
positor or  to  some  person  to  whom  he  directs 
It  paid;  and,  in  order  to  discharge  itself  from 
this  liability  to  the  depositor,  the  baDk  must 

Eay  the  money  to  the  depositor,  or  as  directed 
y  him.  The  liability  cannot  be  discharged  in 
any  other  way.  In  the  present  case  Burke,  the 
depositor,  drew  a  check  in  favor  of  Mrs. 
Knapp  for  a  certain  amount  of  money;  and  the 
bank  did  not  pay  the  money  to  her  or  to  her 
order,  but  paid  the  money  to  Knapp,  upon  a 
forged  indorsement  How  does  the  bank  dis- 
charge its  indebtedness  to  Burke?  It  has  not 
paid  the  money  to  Burke,  or  to  the  person  to 
whom  he  directed  it  to  be  paid,  or  to  her  order; 
and  it  is  only  in  these  ways  that  the  bank  can 
be  discharge  of  its  liability. 

2.  Again;  it  is  insisted  on  the  part  of  the 
hank  that,  inasmuch  as  the  bank  had  made  up 
the  account  of  Burke  with  the  bank,  and  re- 
turned to  him  the  book  containing  that  ac- 
count, lowing  the  payment  of  this  amount  of 
money  to  Knapp,  which  book  was  retained  by 
Burke  for  three  years  before  any  complaint 
was  made  by  him,  the  bank  was  not  put  upon 
due  notice  of  any  forged  indorsement,  and  that 
this  was  such  laches  on  the  part  of  Burke  as 
relieved  the  bank  of  liability  to  him. 

We  think,  however,  that  the  fact  that  the 
bank  reported  to  Burke  in  this  account  that 
the  check  was  paid  to  Mrs.  Knapp,  the  payee, 
relieved  Burke  from  any  diligence  whatever. 
He  was  then  under  no  obligation  to  look  to  see 
whether  the  check  was  paid  upon  a  forged  in- 
dorsement or  not.  He  had  a  right  to  accept 
this  statement  of  the  bank  as  true,  and  to  rest 
upon  it.  The  bank  in  its  statement  deceived 
him,  and  there  was  nothing  in  the  account  to 

Sut  him  on  notice  that  there  was  a  forged  in- 
ursement. 

On  this  point  the  counsel  for  the  bank  cites 
the  case  of  Leather  Manufacturers  Bank  v. 
Morgan,  117  U.  8.  96  [89  L.  ed.-811].  That, 
however,  is  a  different  case  from  this.  In  that 
case  the  check  drawn  by  the  depositor  had 
been  raised  in  amount,  the  check  as  oricpnally 
drawn  had  been  changed  by  forgery;  hence, 
when  the  check  was  returned  to  the  arawcr,  it 
was  in  his  power  to  ascertain,  by  looking  at 
the  check,  that  it  was  a  forgery.  It  was  not 
the  case  of  a  forged  indorsement,  where  he  had 
a  right  to  rely  upon  the  statement  of  the  bank 
that  the  money  was  paid  as  he  had  directed  it 
paid.  In  the  case  cited,  the  de])ositor  might 
have  discovered  the  forgery  upon  looking  at 
the  check,  and  he  ought  to  have  looked  into  it 
within  a  reasonable  time,  and,  if  it  was  a  for- 
gery, ought  to  have  notified  the  bank,  so  that 
the  bank  could  have  taken  steps  to  protect  it- 
self; hence,  the  refuel  of  the  court  below  lo 
give  the  instructions  prayed  for  by  the  bank  on 
this  subject  was  not  error.  There  were  other 
points  made  in  the  case  which,  in  the  view  we 
take  of  it,  it  is  unnecessary  to  consider  here., 

3.  We  affirm  the  Judgment  of  the  court  be- 
low in  requiring  the  plaintiff  to  write  off  the 
interest.  The  bank  was  entitled  to  hold  the 
money  without  interest;  it  was  a  general  de.- 
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posit;  and  the  bank  not  having  pMd  out  the 
money,  according  to  the  theory  upon  which 
this  case  is  decid^,  the  money  is  supposed  to 
have  still  remained  in  the  vaults  of  the  bank, 
and  there  is  no  reason  why  the  depositor  should 
have  interest  on  it  Indeed,  I  have  some  doubt 
whether  in  this  case  any  exception  could  be 
taken  at  all  to  the  writing  off  of  the  interest,  as 
the  plaintiff  wrote  it  ofiT  He  was  not  bound 
to  write  it  off,  but,  having  written  it  off,  it  is 
right  that  it  should  so  remain. 

We  affirm  the  judgment  of  the  Court  below,  hoif^ 
upon  the  original  hiU  of  exceptions  and  the  cross 


Clarence  F.  BIRDSEYE,  Intervener,  Plff.  in 
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1.  An  aasignuneiit  made  in  the  State  of  Kew 
York«  whlon  is  leffal  there,  will  not  be  held  void 
in  Oeorgla  for  failure  to  attach  suoh  a  schedule 
and  inventory  as  the  law  of  that  State  requires  in 
cases  of  asstgnment  under  the  provision  of 
Georgia  Code,  9  8,  that  a  writing  Intended  to  have 
effect  In  that  State  must  be  in  conformity  to  the 
hiws  of  that  State— where  there  is  nothing  to  show 
that  It  was  Intended  to  have  effect  in  Georgia 
merely  because  debts  were  duo  by  citizens  of  that 
State  to  the  assignors,  and  were  assigned  In  the 
Instrument. 

^  The  situa  of  sl  debt  follows  the  creditor^ 
and  where  the  debtor  and  creditor  reside  In  differ* 
ent  States  the  law  of  the  domicU  of  the  creditor 
prevails. 

8.  The  rale  that  oontracts  made  out  of 
the  Statey  which  contravene  the  policy  of  the 
State,  will  be  held  void,  does  not  make  void  an 
assignment  for  creditors  merely  because  It  does 
not  have  annexed  to  It  the  schedule  required  In 
such  oases  by  the  laws  of  that  State,  as  such 
schedules  are  not  parts  of  the  contract. 

(November  5,1888.) 

ERROR  to  the  Superior  Court  of  Pulton 
Count V  (Clarice,  JX  to  review  a  judgment 
in  favor  of  the  plaintiffs  below  in  an  action  by 
attachment  and  garnishment.    Reversed. 

The  original  action  was  broucrbt  by  Stephen 
Underbill  against  the  firm  of  Baker  &  Clark, 
and  certain  aebts  due  the  defendants  were  gar- 
nisheed.  Thereupon  Clarence  P.  Birdseye, 
assignee  of  Baker  &  Clark  under  an  assignment 
for  the  benefit  of  creditors,  intervened  and 
claimed  the  ^amisbeed  fund.  The  tiial  court 
rendered  judgment  in  favor  of  the  plaintiff. 
Underbill,  and  the  intervener  brought  error— 

"SOTR.— Foreign  aesignments.  See  Sheldon  v.  Blan- 
velt,  1  L.  R.  A.  685. 

Foreign  bankrupt  proceedtngs.  Title  acquired 
under  foreif?n  bankrupt  or  Insolvent  proceedings 
will  not  prevaU  against  the  rights  of  attaching 
creclltors  where  the  property  &  situated.  Har- 
riFon  V.  Sterry,  9  U,  S.  6  Crancb,  28Q  0  L.  ed.  104); 
O^^den  ▼.  Saunders,  26  U.  S.  12  wheat.  218  (6  L.  ed. 
(•06);  Plcstoro  v.  Abraham,  1  PalRre,  236;  Holmes  v. 
KemRen,  20  Johns.  22U;  Hoyt  v.  Thompson,  6  N.  Y. 
a.^);  Hoyt  V.  Thompson,  19  N.  Y.  207;  Crapo  v.  Kelly, 
83  U.  8. 16  Wall.  610  [2i  L.  ed.  480):  08b<»rn  v.  Adam/», 
18  Pick.  245:  Felch  v.  Bugbee.  48  Maine,  9: 2  K<Hir, 
Com.  405;  Story.  Confl.  L.  flO;  Uish.  lusoiv.  281.  See 
note  to  Cramton  v.  Valldo  Marble  Co.  1  L.  U.  A.  1:». 
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the  defendants  in  error  being  Baker  &  Clark, 
defendants  in  attachment,  and  Stephen  Under- 
hill,  plaintiff  in  attachment. 

The  questions  presented,  and  the  facts  con- 
nected therewith,  are  stated  in  the  opinion. 

Messrs,  Hoke  ft  Burton  Smith*  for  plaint- 
iff in  error: 

1.  Section  8  of  the  Code  of  Georgia  is  the 
codification  of  the  common  law,  and  is  there- 
fore subjec^to  the  interpretation  of  the  com- 
mon law. 

See  Potter's  Dwarris,  Statutes,  185. 

2.  The  choses  in  action,  being  due  to  non- 
residents of  this  State,  have  no  location  in 
Georgia. 

Princeton  Mfg,  Co,  ▼.  WhiU,  68  Ga.  96; 
Wirulow  v.  Fletcher,  58  Conn.  890, 55  Am.  Rep. 
129,  note,  and  cases  cited,  188;  Bentley  v. 
Whittemore,  19  N.  J.  Eq.  462;  Savages.  Com 
Exchange  Ins.  Co.  36  N.  Y.  657;  People  v.  Tax 
Comrs,  28  N.  Y.  224;  Burrill,  Assignments,  p. 
486;  Stoiy  Confl.  Laws,  §§  896,  898-^400,  404, 
400(a). 

8.  The  general  rule  is  that  an  assignment 
valid  where  made  is  valid  everywhere. 

See  cases  above  stated. 

There  is  an  exception  to  this  rule  where  a 
foreign  assignment  attempts  to  convey  property 
located  in  a  State  whose  public  policy  it  con- 
travenes; but  our  courts  will  not  do  away  with 
a  foreign  assignment  because  it  seeks  the  same 
end  as  our  law  by  different  means.  And  es- 
pecially is  this  true  in  this  case  because  the 
means  of  the  Mew  York  Law  seem  better 
adapted  to  the  desired  result  than  do  our  own. 
And,  furthermore,  this  exception  is  not  uni- 
versal, but  exists  only  in  favor  of  domestic 
creditors. 

See  Princeton  Vfg.  Co,  v.  White,  68  Ga.  96; 
WineUno  v.  Fletcher,  68  Conn.  890,  65  Am. 
Rep.  l^xOreenY.  Van  Buskirk,  74 U.  fl.  7Wall. 
189  (19  L.  ed.  109);  ffervey  v.  R  I.  Locomotive 
Works,  98  U.  S.  664  (28  L.  ed.  1008);  Vamum 
v.  Camp,  18  N.  J.  L.  326;  Moore  v.  BonneU,  81 
N.  J.  L.  90-94;  Bentlev  v.  Whittemore,  19  N.  J. 
Eq.  462;  Bryan  v.  Bruinn,  26  Mo.  428;  PhOeon 
V.  Barnes,  50  Pa.  280;  Guittand&r  v.  EotceU, 
85  N.  Y.  657;  Mumford  v.  Canty,  60  HI.  870; 
Zipcey  v.  ThoftMson,  1  Gray,  243;  Boyd  v.  Bock- 
port  Mills,  7  Cfray,  406;  Strieker  v.  Tinkham, 
35  Ga.  177;  U.  8,  v.  U.  8.  Bank,  8  Rob.  (La.) 
262;  Southern  Bank  v.  Wood^  14  La.  Ann.  561; 
Fullers.  Steiglitz,  27  Ohio  St.  855,  22  Am.  Rep. 
812;  RiccY,  Courtis,  82  Vt.  460;  Pierce  v.  O'Brien, 
129  Mass.  814,  87  Am.  Rep.  860;  State  BankY. 
First  Nat.  Bank,  84  N.  J.  Eq.  450;  Fdgerly  v. 
Bush,  81  N.  Y.  199-206;  Burlock  v.  Taylor,  16 
Pick.  835. 

Messrs,  Calhoun,  King^  A  Spaulding^, 
for  Underbill,  defendant  in  error: 

The  fact  that  the  attaching  creditor  is  not  a 
citizen  of  Gteoigia,  in  nowise  affects  his  rights. 

Strieker  v.  Tinkham,  85  (Ja.  176;  Mason  v. 
Strieker,  87  Ga.  262;  Orton  v.  Madden,  75  Ga. 
88-88;  U.  S.  Const,  art.  4,  section  2,  §1  (Code 
5295);  article  on  Foreign  Assignments,  26  Cent. 
L.  J.  No.  19.  p.  463;  Ward  v.  Md,  79  U.  S. 
12  WalL  430  (20  L.  ed.  452);  Davis  v.  Pierse, 
7  Minn.  18. 

And  if  he  lived  in  the  same  State  with  the 
debtors  and  the  assignee,  or  either  of  them, 
which  does  not  appear,  it  would  make  no  dif- 
ference. 
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Strieker  Y,  Tinkham,  supra;  Wharton,  CoDfl, 
Laws,  §g  871, 853;  Oreen  v.  Van  Buskirk,  74  U. 
S.  7  Wall.  150  (19  L.  ed.  118);  Kidder  v.  TuJU, 
48  N.  H.  125,  126;  Jl/<?wa»  v.  NemUe,  74  Pa.  52; 
Wiawn  V.  Pearce,  110  fil.  858,  859. 

The  assignment  in  question  is  contrary  to  the 
policy  of  tJie  Laws  of  Georgia. 

Acts  1884-«5,  p.  100;  Code  1958  {d),  (<?);  Tut- 
nipseedY.  Schaiffer,  76  Ga.  109-130,  133, 184; 
Shelton  v.  Ellis,  70  Ga.  296;  Coggins  v.  Stephens, 
73  Ga.  414^17;  Crittenden  v.  Coleman,  74  Oa. 
881. 

An  assignment,  although  good  in  a  forei^ 
State  where  made,  will  not  be  enforced  in 
Georgia,  if  contrary^ to  the  policy  of  our  law. 

Code,  §§  8,  9;  Eerschfeld  v.  Dexel,  12  Ga. 
582;  Strieker  v.  Tinkham,  85  Ga.  177;  Mason  y. 
Strieker,  87  Ga.  262;  Miller  v.  Kemaghan,  56 
Ga.  155;  Princeton  Mfg,  Co,  v.  White,  and 
Green  v.  Van  Buskirk,  supra;  Reynolds  v. 
Geary,  26  Conn.  183;  Wharton,  Confl.  Laws, 
§  865;  26  Cent  L.  J.  No.  19,  p.  463. 

The  fact  that  the  property  seized  in  this 
State  is  a  chose  in  action  which  was  attempted 
to  be  assigned  bv  such  a  foreign  assignment, 
does  not  defeat  the  creditor  who  attaches  here. 

Herscf^feldY.  Dexet,  12  Ga.  582;  Miller  v.  Ker- 
naghan,  56  Ga.  157;  Princeton  Mfg.  Co,  v. 
White,  68  Ga.  96;  Code,  §  3802;  jHearing  v. 
Bank  of  Charleston,  5  Ga.  518;  Green  v.  Van' 
Buskirk,  74  U.  S.  7  Wall.  150  (19  L.  ed.  113); 
Martin  Y,  Potter,  84  Vt.  87;  Ingraham  y.  Geyer, 
13  Mass.  146.  147;  Bianchard  v.  RusseU,  13 
Mass.  6;  Zipcey  v.  Thompson,  1  Gray,  243. 

The  Code  of  Georgia  gives  a  chose  in  action 
a  situs  as  property  in  this  State,  so  as  to  ac- 
quire Jurisdiction  for  her  courts,  by  the  levy 
of  an  attachment  thereon. 

Code,  §  8302. 

Simmons,  J,,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  record  in  this  case  that 
Baker  &  Clark,  merchants  doing  business  in 
the  State  of  New  York,  on  the  24th  of  Novem- 
ber, 1886,  made  an  assignment  to  C.  F.  Bird- 
seye  of  ''all  and  singular  their  copartnership 
and  individnal  estate  and  property,  real  and 
personal,  of  every  kind  whatsoever,  and 
wherever  situated,  held  by  and  in  the  name  of 
said  parties  .  .  .  except  such  property  as  is 
exempt  by  law  from  levy  and  sale."  In  this 
deed  of  assignment  preferences  were  made  of 
certain  creditors. 

On  the  7th  of  November,  1886,  Stephen 
Underbill,  a  nonresident  of  Georgia,  instituted 
his  action  in  this  State,  against  said  nonresi- 
dent assignors,  by  attachment  and  garnish- 
ment; and  summons  of  famishment  was 
served  upon  several  of  their  debtors  residing  in 
this  State.  The  garnishees  answered,  admi^ 
ting  their  indebtedness.  Birdseye,  the  as- 
signee, appeared  in  court,  and  claimed  the 
assets  as  belonging  to  him  as  assignee. 

The  case  was  submitted  to  the  trial  Judge 
without  the  intervention  of  a  Jury,  upon  the 
following  agreed  statement  of  facts:  **(1)  This 
paper  shall  be  construed  as  a  properly  made 
claim  by  C.  F.  Birdseye,  assignee,  for  all  assets 
garnished.  (2)  The  debts  of  plaintiffs  are  due 
and  correct.  (8)  Plaintiff  [Underhilll  resides 
outside  of  the  State  of  Georgia.  (4)  The  firm 
of  Baker  &  Clark,  both  of  wnom  r^de  out  of 
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Georgia,  executed  an  assijg^nment  to  0.  F. 
Birdaef e,  on  November  24,  1886,  a  oopj  of 
which  18  hereto  attached.  The  aasignment  was 
a  general  assignment  executed  in'  New  York, 
and  was  a  legal  assignment  under  the  Laws  of 
New  York.  There  was  no  schedule  of  assets 
attached  to  the  assignment,  as  provided  for  in 
section  1058  {d),  (e).  Code,  nor  of  creditors,  as 
provided  for  in  Acts  1884-85.  The  assign- 
ment covered,  among  other  property  else- 
where, choses  in  action  in  Georgia;  and  this 
claim  of  Birdseye,  assignee,  only  applies  to 
choses  in  action  in  Georgia,  the  attachment 
not  having  been  levied  upon  anything  else.  (5) 
There  is  no  agreement  as  to  whether  notice  of 
the  assignment  was  served  on  the  garnishee  be- 
fore the  garnishments  were  served,  and  each 
side  reserves  the  right  to  suspend  the  case  at 
any  time,  and  have  evidence  taken  on  this 
point,** 

On  this  statement  of  facts  the  trial  Judge  de- 
cided that  Birdseye,  the  assignee,  was  not  en- 
tilled  to  the  fund  in  court,  and  rendered  a 
judgment  in  favor  of  Underbill  against  Baker 
&  Clark,  for  the  amount  they  were  indebted 
to  Underbill,  and  a  judgment  against  Birdseye, 
the  assignee,  for  the  costs.  To  this  ruling  the 
assignee  excepted,  and  brought  the  case  here 
for  review. 

1.  The  main  question  before  us  in  this  case 
was  whether  this  assignment,  made  in  the 
State  of  New  York,  was  void  under  the  Laws 
of  €}eorgia.  It  was  insisted  by  counsel  for  the 
defendant  in  error  that  it  was  void  under  our 
law,  because  the  assignors  did  not  attach  thereto 
a  properly  sworn  to,  *'full,  and  complete  in- 
ventory and  schedule  of  all  the  assets  of  every 
kind,  held,  claimed  or  owned  by  said  firm  at 
the  time  of  the  execution  of  the  assignment;" 
and  also  a  "full  and  complete  inventory  and 
schedule  of  all  indebtedness  of  every  kind  of 
said  firm  at  the  time  of  the  execution  of  the  as- 
signment, and  the  names  of,  tiie  amounts  due 
to,  and  the  residence  of,  each  creditor  of  said 
assignors,"  properly  sworn  to,  as  required  by 
the  AcU  of  1881  and  1885.  It  was  insisted 
that  for  this  reason  the  assignment  was  void, 
being  in  violation  of  the  policy  of  our  law.  It 
was  admitted  thst  under  the  Laws  of  New 
York  it  was  a  legal  assiniment. 

Section  8  of  our  Code  declares  that  "The 
validity,  form  and  effect  of  all  writings  or  con- 
tracts are  determined  by  the  laws  of  the  places 
where  executed.  When  such  writing  or  con- 
tract is  intended  to  have  effect  in  this  State,  it 
must  be  executed  in  conformity  to  the  laws  of 
this  State,  excepting  wills  of  personalty  of  per- 
sons domiciled  in  another  State  or  country." 
Here,  then,  is  an  assignment  or  contract  which 
it  is  agreed  was  a  vaud  and  legal  contract  un- 
der the  Laws  of  the  State  of  New  York;  and 
under  this  section  of  the  Code  its  validity,  form 
and  effect  are  to  be  determined  by  the  laws  of 
that  State.  It  is  claimed  that  this  assignment 
or  contract  was  intended  to  have  effect  in  this 
State,  because  it  was  introduced  in  the  court 
below  as  evidence,  and  under  it  this  fund  was 
dauned;  and  that,  therefore,  it  must  have  been 
executed  in  accordance  with  the  laws  of  this 
State,  which  require  a  schedule  of  assets  and 
of  indebtedness  to  be  attached  to  the  assign- 
ment m  part  of  the  execution  thereof. 

We  can  see  nothing  in  this  assignment  that 
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shows  that  it  was  intended  to  have  effect  in  this 
State.  It  appears  from  the  face  of  it  that  it 
was  an  assignment  in  the  State  of  New  York; 
and  not  intended  to  have  effect  in  this  State 
alone,  but  to  have  effect  generally,  wherever 
the  assignors  had  property.  We  do  not  think 
that  the  latter  part  of  section  8,  supra,  applies 
to  contracts  of  this  sort.  We  think  that  that 
part  of  the  section  means  that,  if  this  contract 
had  been  made  in  New  York,  to  be  performed 
in  this  State,  then  it  must  be  executed  in  ac- 
cordance with  the  laws  of  this  State.  But,  as 
we  have  seen,  the  contract  was  intended  only 
to  have  effect  in  the  State  of  New  York. 

It  may  be  said,  however,  that  Baker  &  Clark, 
the  assignors,  had  debts  due  them  by  citizens 
of  this  State,  and  those  debts  were  assigned  in 
this  instrument,  and  to  that  extent  it  was  in- 
tended to  have  effect  in  this  State.  We  do  not 
think  that  this  is  a  sound  proposition.  The  debt 
owed  them  by  the  garnishees  in  this  State  had 
no  situs  in  this  State.  The  rule  is  that  the 
situs  of  a  debt  follows  the  creditor,  and,  where 
the  debtor  and  creditor  reside  in  different 
States,  the  law  of  the  domicil  of  the  creditor 
prevails.  A  debt  is  not  a  corpus  capable  of 
local  position,  but  purely  a  jv^  incorporale. 
Story,  Confl.  Laws,  8th  ed.  559. 

"A  chose  in  action  cannot  surely  be  said  to 
have  any  actual  situi  in  the  place  where  the 
debtor  resides.  As  a  general  principle,  it  is 
payable  at  the  residence  of  the  creditor  if  not 
expressed  otherwise;  and  a  tender,  to  be  good, 
must?  bej^made  to  the  creditor."  Burrill,  As- 
siguHlerrtSr  4fl.**  .,>**- 

The  «>>«of  thl^debt  bein^  at  the  jjomicil  of 
the  creditor,  the  creditor  hadS  ripht  to  tfans'ef  • 
it  to  his  assignee  for  the  benefit'of  his  cr^ditqrii. 
Story,  Confl.  Laws,  558,  says:  "The  reasoning 
of  Jumi  Eenyon,  in  a  celebrated  case  {Hunter 
V.  Fotts,  4  T.  R  182, 192),  would  certainly  lead 
to  the  conclusion  that  an  assignment  of  per- 
sonal property,  whether  it  were  of  goods  or 
debts,  according  to  the  law  of  the  owner's 
domicil,  would  pass  the  title  in  whatever 
country  it  might  be,  unless  there  were  some 
prohibitory  law  in  that  country." 

2.  But  it  is'  said  that  the  assignment,  not 
having  attached  thereto  the  schedules  of  assets 
and  of  indebtedness  as  required  by  our  law, 
contravenes  the  policy  of  our  law,  and  is  there- 
fore void.  That  is  true  if  these  schedules  are 
a  part  of  the  contract.  Our  law  is  that,  when- 
ever the  contract  itself  violates  the  policy  of 
our  law,  it  is  void,  and  cannot  be  enforced  in 
the  courts  of  this  State.  We  are  referred  to 
the  following  cases  to  show  that  this  assign- 
ment is  void:  Hersdifeld  v.  Dexel,  12  Ga.  582; 
Strieker  v.  Tinkham,  85  Ga.  176;  Mason  v. 
Strieker,  37  Ga.  262;  MiOer  v.  Kemaglian,  56 
Ga.  155;  Priceton  Idfg,  Co,  v.  White,  68  Ga.  96. 

We  have  carefully  read  the  cases  referred  to, 
and  such  of  them  as  are  in  point  establish  the 

1)rinciple  we  have  just  laid  down;  that  is,  that, 
f  the  contract  itself  contravenes  the  policy  of 
our  law,  it  will  be  void  in  this  State.  In  the 
cases  in  12  Georgia,  85  Georgia,  and  87  Georgia, 
supra,  the  assignments  gave  a  preference  to 
one  creditor  over  another,  which  at  that  time 
made  them  void,  under  our  law;  and  the  prop- 
erty, in  each  of  these  cases,  was  situated  in  this 
State. 
We  do  not  think  that  the  Acts  of  the  Legisla^ 
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lure  requiring  schedules  to  be  annexed  to  tbe ' 
deed  of  assignment  made  these  schedules  a  part 
of  the  contract,  nor  do  we  think  that  these  Acts 
apply  to  contracts  or  assignments  made  out  of 
this  State.  An  inspection  of  the  Acts  relied  on 
will  show  that  it  was  not  the  intention  of  the 
Le/sislature  that  they  should  affect  con  tracts  or 
assic^nments  other  than  those  made  in  this 
State.  While  it  is  in  the  power  of  the  Legisla- 
ture to  enact  laws  declaring  that  all  assign- 
ments made  out  of  this  State,  and  not  executed 
in  conformity  with  our  law,  shall  be  void  as  to 
property  found  here,  we  do  not  think  it  has 
done  so. 

We  think  these  requirements  concerning 
schedules  were  made  for  the  protection  of  the 
creditors  of  the  assignors,  and  were  intended  to 
prevent  fraud  on  the  part  of  the  assignors,  by 
throwing  irreater  restrictions  around  assisrn- 
ments,  and  compelling  the  assignoi^  to  give  a 
correct  statement  under  oath  to  their  creditors 
of  all  their  assets,  and  of  all  tlieir  indebtedness, 
and  of  the  persons  to  whom  they  are  indebted, 
and  where  those  persons  reside.  We  therefore 
do  not  think  that  the  schedules  are  parts  of  the 
contract;  and,  as  we  have  seen,  it  is  only  when 
the  contract  element  violates  the  policy  of  our 
law  that  the  assignment  is  void. 

We  are  strengthened  in  this  view  by  the  fol- 
lowing decisions  made  in  other  States  upon 
questions  somewhat  similar  to  the  one  now  un- 
der discussion: 

In  the  case  of  Sanderwn  v.  Bra^ord^  10  N. 
H.  260,  it  was  ruled  that  although.  thA  oa(b  of 
the  assignor,  made  jn  Mass^ch^peCls.^  tcpd  si^- 
cient  in  that  St^e,'  would  h&^be(^*iLsnfficient 
Jn  N^w  H&mpshice^  and  wodld  have  rendered 
'  tSiQ  i\^gnoieilt  «vOid  if  made  in  New  Hamp- 
.'sTiife,  yet,  the  assienment  being  valid  in  Massa- 
chusetts  would  be  held  to  l^  valid  in  New 
Hampshire. 

In  Vermont  the  statute  required  an  inventory 
of  all  the  property  assigned  to  be  attached  to 
the  assignment;  an  assi^ment  was  made  in 
New  York  without  this  mventory;  and  it  was 
held  that  a  New  York  assignment  without  this 
inventory  would  be  valid,  and  that  the  Statute 
of  Vermont  requiring  the  inventory  to  be  at- 
tached to  the  assignment  did  not  apply  to  assign- 
ments made  out  of  that  State.  Banford  v. 
Paine,  82  Vt.  448.  See  the  able  and  learned 
opinion  of  Chitf  Justice  Hedficld  in  that  case. 
See  also  AtwoodY,  Protection  Ins,  Co.  14  Conn. 
555. 

In  Ockermanv.  Cross,  54  N.  Y.  29,  the  court 
held  that  the  statute  law  of  New  York  regu- 
lating assignments  for  the  benefit  of  creditors 
did  not  apply  to  foreign  assiniments;  and  that 
such  assignments,  if  valid  by  the  law  of  the 
place  where  made,  although  not  in  conformity 
to  the  Law  of  New  York,  would  protect  the 
propert V  assigned  from  attachmen  t.  The  same 
principle  was  held  in  the  case  of  BervUey  v. 
Whittemore,  19  N.  J.  Eq.  462;  also  in  the  case 
of  Chctfee  v.  Fourth  Nat.  Bank,  71  Maine,  514. 

In  m  Paige  db8.  Lumber  Company,  81  Minn. 
186,  it  was  held  that  '*The  statute  which  de- 
clares void  assignments  not  made  to  residents 
of  this  State,  and  such  ajs  are  not  filed  as  pre- 
scribed, was  intended  to  apply  only  to  assign- 
ments made  within  this  State,  ft  does  not 
change  the  unwritten  law  relative  to  the  valid- 
ity of  foreign  assignments." 
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In  the  case  of  Weida  v.  Iladdox,  66  Tex. 
872,  it  was  held  that  if  a  voluntary  assignment 
covering  property  in  more  than  one  State  ia 
deemed  valid,,  it  would  be  sufficient  under  the 
law  of  the  domicil  of  the  assignor,  and  under 
the  law  of  the  State  where  the  property  is 
situated,  to  pass  title,  notwithstanding  focal 
laws  regulating  tbe  administration  of  the  trust 
property  be  not  complied  with. 

It  therefore  appearing  that  this  was  a  legal 
and  valid  assignment  in  the.  State  of  New 
York,  where  it  was  made,  and  that  it  was  not 
intended  to  take  effect  in  this  State,  that  no 
part  of  the  contract  of  assignment  contravenes 
tbe  policy  of  our  law,  and  that  the  assignor 
had  no  property  in  this  State;  and  the  require- 
ment of  our  statute  as  to  schedules  bein^  no 
part  of  the  contract,  it  follows  that  the  judg- 
ment of  the  Trial  Judge  was  erroneous,  and 
must  be  retersed. 


WESTERN   &  ATLANTIC    R.  CO.,  Piff. 

in  Err,, 

V. 

EXPOSITION  COTTON  MILLS. 

(....Ga.....) 

1.  Zilability  as  the  last  of  aeveral  oon- 
neciizi^  roads*  under  Georfiria  Code,!  90B4, 
cannot  be  avoided  by  the  last  road  named  on  the 
throu^rh  bill  of  lading  of  a  shipment  from  Boeton 
to  Atlanta  and  which  runs  into  Atlanta,  by  the 
simple  faot  that  it  pushed  the  cars  to  the  track  of 
another  railroad  in  Atlanta,  and  procured  that 
road  to  haul  them  with  Its  engrine  two  and  a 

NoTB.— Corrters,  of  freioht:  riohts^  duties  and 
ohlioations.  There  is  no  dUferenoe  between 
carriers  by  land  and  carriers  by  water  in  re- 
spect to  their  rights,  duties  and  obligations;  each 
incurs  the  same  liabilities,  and  is  subject  to 
the  same  duties  and  is  iroverued  by  the  same 
rules  of  law.  King  v.  Shepherd.  8  Storr,  849; 
Elliott  V.  RosselL  10  Johns,  i;  Baxter  ▼.  Leland, 
Abb.  Adm.  850;  Maury  v.  Talmadge,  2  McLean,  167: 
N.  J.  Steam  Nav.  Co.  v.  Merchants  Bank,  47  U.  S.  6 
How.  4^  (12  L.  ed.  466i;  Dale  v.  HaU,  1  Wila.  281. 
The  duty  of  the  currier  extends  to  all  that  relates 
to  loading,  safe  koepinsr  and  transportation,  and 
right  delivery:  and  for  all  these  he  is  liable.  Clark 
V.  BamweU,  58  U.  8. 12  How.  i^2  (18  L.  ed.  0H5);  The 
Lady  Pike,  88  U.  8.  21  Wall.  15  (22  L.  ed.  508);  The 
Niagara  v.  Cordes,  62  U.  S.  21  How.  27  00  I'-  ed.  47); 
Laveroni  v,  Drury,8  Exch.  166;  Tbe  Commander  in 
Chief,  68  n.  8. 1  Wait  61  QT  L.  ed.  611);  Richardson 
V.  Wiusor,  8  Cliff.  402.  He  is  chargeable  with  dam> 
ages  occasioned  by  the  delay  in  delivering  the 
goods;  and  diminution  in  value  is  properly  chanre- 
able  as  an  item.  Wilson  v.  Lancashire  &  T.  K.  Co. 
0  C.  B.  N.  S.  632;  Kent  v.  Hudson  River  B.  Co.  22 
Barb.  278;  The  City  of  Dublin,  1  Ben.  56.  But  con- 
sult Jones  V.  New  York  &  B.  R.  Co.  29  Barb.  688. 
An  exemption  in  a  bill  of  lading,  not  accountable 
for  rust,  does  not  exempt  from  responsibility  for 
damage  caused  by  improper  storage.  Deilekam  v. 
Yose,  8  Blatchf.  44;  The  Invincible,  8  Sawy.  176. 
Tbe  common-law  obligations  of  a  railroad  company 
to  a  connecting  line  are  the  same  as  to  reception, 
transportation  and  delivery  of  freight  as  those  ex- 
isting between  a  railroad  company  and  the  indi- 
vidual shipper.  Shelbyville  B.  Co.  v.  Louisville  C. 
&  L.  R.  Co.  82  Ky.  641.  Where  a  common  carrier  re- 
ceives goods  to  carry,  marked  to  a  particular  place 
beyond  his  line,  he  is  bound  under  an  implied  agree- 
ment.f  rom  the  marks  and  directions, to  carrv  to  and 
deliver  at  that  place,  although  it  be  a  place  oeyond 
his  own  line  of  carriage.  lu.  Cent.  R.  Co.  ▼.  Cope- 
iand,  24  IlL  382;  111.  Cent  R.  Ck>.  v.  Johnson.  84  IlL 
889;  Ilk  Cent.  R.  Co.  v.  Frankenberg,  54  HI.  88;  Chi- 
cago  &  N.  W.  R.  Co.  V.  Montfort,  60  III.  175:  Erie  R. 
Co.  V.  Wilcox,  84  m.  239:  Wabash  St.  L.  &  P.  B.  Go. 
V.  Jageman,  2  West.  Rep.  864, 115  HI.  407. 
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quarter  miles  and  deUver  them  to  the  mills  to 
whtoh  the  soods  were  shipped. 

i>  A  ilsinlTailoii  alleging  that  defendant  was 
only  one  of  oonneotlng  railroads  of  a  continuous 
Una,  and  reoelYed  from  another  railroad  named 
eertain  machinery  easily  Injured  by  exposure, 
which  ft  negligently  transported  In  open  cais, 
states  a  common-law  action,  and  is  not  sufficient 
to  raise  the  question  of  defendant's  liability  un- 
der Georgia  GOde,  9  2(184,  making  the  last  of  several 
railroads  which  receive  goods  in  good  order  re- 
sponsible for  any  damage,  open  or  concealed,  to 
the  goods.  A  plaintiff  relying  on  the  providons 
of  this  statute  for  recovery  should  put  defendant 
<m  notice  of  his  Intention  thereof  by  proper  alle- 
gations in  his  declarations,  as  the  proof  and  the 
liability  thereunder  are  entirely  different  from 
that  of  a  common-law  action. 

IL  A  contract  in  a  bill  of  lading  for  a  ship- 
ment from  Boston  to  Atlanta,  although  it  would 
not  have  been  a  good  contract  if  made  in  Georgia, 
can  be  enforced  in  that  State  if  it  is  a  good  con- 
tract In  Massachusetts  and  was  not  Intended  to 
take  effect  wholly  In  Gtoorgla,  but  was  to  be 
partly  performed  In  several  different  States,  in- 
cluding Massachusetts. 

4.  The  carrier  may  be  liable  for  damage 
caused  by  the  weather  or  rust,  if  occasioned  by 
its  negligence,  or  by  unreasonable  d^ay  upon 
the  road— although  the  goods  were  shipped  at  the 
owners  risk. 

Sw  If  a  flhipper  of  machinery  ugreem  that 
it  may  be  transported  upon  open  cars,  the  carrier 
may  still  be  liable  for  damage  by  rust  or  by  the 
weather  during  a  detention  on  the  road,  (if  or- 
dinary diligence  required  the  carrier  to  cover  the 
cars  during  such  detention  and  it  fails  to  do  sa 

(November  S,  1888.) 

ERROR  from  the  City  Court  of  Atlanta,  to 
review  a  judgment  in  favor  of  the  plaintiff 
below  in  an  action  for  damages  for  injury  to 
certain  machinery  in  the  course  of  transporta- 
tion.    Reveraed. 

The  facts,  and  questions  presented,  are  staled 
in  the  opinion. 
Mr.  Julius  L.  Brown  for  plaintiff  in  error. 
Mr.  B.  F.  Abbott  for  defendant  in  error. 


u  J.,  delivered  the  opinion  of  the 
court: 

The  Exposition  Cotton  Mills,  of  Atlanta,  Ga. , 
sued  the  Western  &  Atlantic  Railroad  Com- 
pany for  damages,  upon  the  following  state  of 
facts: 

The  plaintiff  purchased  from  Riley  &  Co. 
eertain  cotton  mill  machinery,  and  made  a 
contract  with  the  Virginia,  Tennessee  &  Georgia 
Air-Lineto  shipthe  machinery  from  Boston  and 
other  places  in  the  East  to  Atlanta,  at  a  reduced 
rate  of  freight,  and  at  the  "owner's  risk."  The 
different  roads  over  which  it  was  to  be  shipped 
were  mentioned  in  the  bill  of  lading,  com- 
mencing with  the  Kew  York  &  New  Eogland 
Railroan  Company,  and  ending  with  the  West- 
em  &  Atlantic  Railroad  Company;  the  latter 
having  its  terminus  in  the  City  of  Atlanta.  A 
portion  of  this  machinery  was  shipped  from 
Boston  some  time  in  September,  and  arrived  in 
Atlanta  some  time  in  October — being  over 
thirty  days  on  the  route.  When  this  portion 
of  the  machinery  arrived  in  Atlanta,  and  was 
delivered  to  the  Exposition  Cotton  Mills,  it  was 
found  to  be  badly  damaged  by  rust 
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The  deliveiT  at  the  mills  was  made  by  the 
Geoigia  Paciflc  Railroad  Company;  to  which 
the  Western  &  Atlantic  Railroad  Company  had 
delivered  the  care  containing  the  machinery,  at 
its  depot  in  Atlanta,  on  the  morning  of  the  20th 
of  October,  1882,  and  it  carried  the  cars  thence 
to  the  mills,  two  and  a  quarter  miles  from  the 
depot  The  bill  of  freight  for  the  machinery 
was  made  out  against  the  Exposition  Cotton 
Mills  by  the  Western  &  Atlantic  Railroad  Com- 
pany, and  the  freight  charges  paid  to  it  by  the 
Exposition  Cotton  Mills. 

The  evidence  further  shows  that,  when  this 
particular  lot  of  machinery  was  about  to  be 
shipped,  application  was  made  to  the  railroad 
company  by  Leigh  &  Co.,  shipping  agents  of 
Riley  &  Co.,  for  cars  in  which  to  transport  it; 
and  Leigh  &  Co.  were  informed  by  the  agent 
of  the  railroad  company  that  he  could  only 
furnish  flat  cars.  These  flat  cars  were  accepted 
by  the  shippers,  and  the  machinery  was  loaded 
thereon,  and  started  south  towards  Atlanta. 
In  one  of  the  contracts  for  the  shipment  of  the 
machinery,  it  was  stipulated  that  the  machin- 
ery, after  it  was  first  loaded,  should  not  be 
changed  to  other  cam,  but  slionM  go  through 
on  the  same  can  to  itfi  dcslinntion. 

It  was  stipulated  in  the  bill  of  Iqdiog  that 
the  railroad  company  should  not  lie  held  liable 
for  "any  loss  or  dnmn.i^e  arising;  from  the  fol- 
lowing causes,  viz.:  Arc  from  any  cause,  on 
land  or  water  .  .  .  freshets,  floods,  weather 
.  .  .  explosions,  accicVents  to  boilera  and  ma- 
chinery .  .  .  insulHciency  of  package  in 
strength  or  otherwise,  rust,  dampness,"  etc. 

On  the  trial  of  the  ca.se,  the  jury  relumed  a 
verdict  for  the  plaintiff.  The  defendant  made 
a  motion  for  a  new  trial,  which  was  overruled 
by  the  court,  and  it  excepted. 

The  view  we  take  of  thisxcase  renders  it  un- 
necessary for  us  to  discuss  all  of  the  forty-seven 
grounds  of  this  motion.  There  are  certain 
legal  principles  which  control  the  bise,  and 
when  they  are  discussed  and  decided  they  will 
sufiicientfy  determine  the  liability  of  the  rail- 
road company  under  this  fopn  of  action: 

1.  It  was  contended  by  counsel  for  the  plaint- 
iff in  error  that  the  Western  &  Atlantic  Rail- 
road Company  was  not  the  last  road  receiving 
the  machinery,  and  therefore  was  not  liable, 
because  it  delivered  the  cara  containing  the 
machineiy  to  the  Georgia  Paciflo  Railroad 
Company.  The  court  below,  however,  in- 
structed the  Jury  that,  under  the  contracts  of 
shipment,  the  Western  &  Atlantic  Railroad 
Company  was  the  last  road.  We  do  not  see 
any  error  in  this  charge.  This  was  a  through 
bill  of  lading  from  Boston  to  Atlanta,  and,  ac- 
cording to  one  of  the  stipulations  therein,  the 
machinery  was  to  be  delivered  to  the  Exposi- 
tion Cotton  Mills  hi  Atlanta  bv  it  and  iU 
agents,  the  railroads  mentioned  therein.  The 
Western  &  Atlantic  Railroad  Company  was 
one  of  the  roads  mentioned,  and  made  out  its 
freight  bill  against  the  Exposition  Cotton  Mills, 
and  the  freight  charges  were  paid  to  it  by  the 
Exposition  Cotton  Mills.  The  simple  fact  that 
the  Western  &  Atlantic  Railroad  Company 
pushed  these  care  from  its  track  to  the  track  of 
the  Georgia  Pacific  Railroad  in  Atlanta,  and 
the  latter  carrying  the  cars  two  and  a  quarter 
mUes  to  the  milfi,  could  not  make  the  latter, 
under  this  contract,  the  last  road  receiving  the 
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machlDery,  under  a  proper  construction  of  the 
contract. ' 

The  bill  of  lading  upon  which  this  machinery 
was  shipped,  stipulated  that  the  roads  therein 
mentioned  would  deliver  the  machinery  to  the 
Exposition  Cotton  Mills  in  Atlanta.  It  does 
not  seem  to  us  to  make  any  difference  whether 
the  Western  &  Atlantic  Railroad  Company  de- 
livered the  machinery  to  the  Exposition  Cot- 
ton Mills  in  drays,  waex>ns,  or  by  getlins  the 
Georgia  Pacific  Kailroad  Company  to  haul  the 
cars  on  its  road  with  an  engine,  and  deliver 
them  at  the  mills,  two  miles  and  a  quarter 
from  the  depot  in  Atlanta.  The  Western  & 
Atlantic  Railroad  Company  claimed  protection 
under  this  bill  of  lading;  but  if  it  is  entitled  to 
protection  thereunder,  as  we  will  show  in  the 

Progress  of  this  opinion,  we  think  it  is  bound 
y  tne  other  terms  of  the  contract,  which  put 
upon  it  the  duty  to  deliver  this  freight  to  the 
Exposition  Cotton  Mills.  Besides,  it  appears 
that  the  Georgia  Pacific  Railroad  Company  re- 
ceived nothing  for  carrying  these  cars  from  the 
depot  to  the  mills,  but  that  the  Western  &  At- 
lantic Kailroad  Company  received  the  whole 
freight  charges. 

2.  We  now  come  to  the  main  and  important 
point  in  the  case.  It  seems  to  us  that,  under 
the  pleadings,  the  case  was  tried  in  the  court 
below  upon  a  wrong  theory.  The  declaration 
alleges  that  in  September,  1882,  the  defendant 
was  one  of  the  connecting  railroads  of  a  con- 
tinuous line  from  Boston,  Mass.,  to  Atlanta, 
Ga.;  that  on  the  20th  of  October,  1882,  it 
received  from  the  East  Tennessee,  Virginia  & 
Georgia  Railroad  Company,  at  Dalton,  Ga., 
the  following  cotton  mill  machinery  (describ- 
ing it);  that  the  machinery  was  of  a  delicate 
nature,  and  easily  injured  by  exposure  to  rain 
or  moisture;  that  it  was  negligently  transport- 
ed by  the  defendant  in  open  cars,  so  that  it 
was  exposed  to  rain,  and  was  rained  on  for  five 
days,  and  greatly  injured  and  damaged.  The 
case  was  tried  in  the  court  below  on  the  idea 
that  it  was  an  action  brought  under  section 
2084  of  our  Code.  •  All  the  rulings  and  charges 
of  the  trial  ludge  were  predicated  upon  that 
idea.  It  wiU  be  observed  that  no  allegation  is 
made  in  the  declaration  that  the  goods  were 
received  by  the  Western  &  Atlantic  Railroad 
Company  as  in  "good  order,"  but  the  allega- 
tion is  simply  that  they  were  received  by  it 
from  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company.  From  the  evidence  of- 
fered and  the  points  made  on  the  triid  by 
the  defendant's  counsel  in  the  court  below,  it 
would  seem  that  his  idea  was  that  this  was  a 
common-law  action,  and  not  founded  on  tiie 
rule  of  liability  laid  down  in  the  Code.  We 
are  inclined  to  think  that  counsel  for  the  de- 
fendant was  right,  and  the  trial  Judge  wrong. 
The  liability  oi  the  railroad  company  in  the 
two  actions  is  entirely  different. 

The  Code,  g  2084,  declares  that  "Where 
there  are  several  connecting  railroads  under 
different  companies,  and  the  goods  are  intend- 
ed to  be  transported  over  more  than  one  rail- 
road, each  company  shall  be  responsible  only 
to  its  own  terminus,  and  until  delivery  to  the 
connecting  road.  The  last  company  which 
has  received  the  goods  as  '  in  good  oraer '  shaU 
be  responsible  to  the  conaignee  for  any  dam- 
age, open  or  concealed,  done  to  the  goods;  and 
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such  companies  shall  settle  among  themselve» 
the  question  of  ultimate  liability." 

Our  Code  declares  that  the  plaintiff  "  shall 
plainly,  fully  and  distinctly  set  forth  his  cause 
of  action."  We  think  that  when  a  plaintiff' 
sues  a  railroad  company  for  loss  or  damage  to 
goods  in  transitu,  and  relies  upon  the  pro- 
visions of  this  statute  for  recoveiy,  he  should 
put  the  defendant  upon  potice  thereof  by  prop- 
er allegations  in  his  declaration. 

As  we  have  said  before,  the  proof  to  be  made 
in  the  case,  and  the  liability  of  the  company^ 
are  entirely  different  in  the  two  actions.  Un- 
der this  section  of  the  Code,  when  the  last  road 
receives  freight  as  in  good  order,  it  is  estopped 
by  this  statute  from  setting  up  any  defense  a» 
to  the  loss  or  injury  of  the  goods,  except,  per- 
haps, that  they  were  injur^  or  damaged  be- 
fore shipment.  It  cannot  relieve  itself  of  lia- 
bilihr  by  showing  that  the  goods  were  dam- 
aged on  other  railroads.  It  is  bound  to  pay  all 
damage  occurring  to  the  goods  on  its  connect- 
ing lioes,  and  trust  to  a  settlement  with  its 
connecting  lines,  or  with  the  road  which  actu- 
ally did  the  injury.  While,  on  the  other  hand, 
if  sued  on  its  common-law  liability,  the  rail- 
road company  can  relieve  itself  of  liability  by 
showing  that  the  goods  were  damaged  on  a 
connecting  line  before  it  received  them. 

Although  the  ^resumption  of  law  would  be 
that  the  mst  roaa  received  the  freight  in  good 
order,  it  could  rebut  that  presumption  by  proof. 
Under  this  form  of  action,  the  last  road  is  also 
entitled  to  all  the  benefits  and  exceptions  re- 
served in  the  contract  made  between  the^hip- 
per  and  the  first  carrier  who  received  the  ^oods, 
where  it  is  a  through  contract.  In  this  case 
the  defendant  offer^  proof  to  show  that  the 
machinery  was  damaged  before  the  defendant 
received  it,  and  the  court  refused  to  allow  the 
proof  to  be  made.  It  also  tried  to  avail  itself 
of  the  benefits  and  exceptions  of  the  contract 
made  with  the  first  carrier,  and  this  was  also 
disallowed  by  the  court.  We  think  that,  un- 
der this  declaration,  the  defendant  was  entitled 
to  relieve  itself  of  liability  by  making  this 
proof. 

8.  This  contract  in  the  bill  of  lading,  limit- 
ing the  liability  of  the  carrier,  would  not  have 
been  a  good  contract  in  Georgia,  but  it  seems 
that  under  the  laws  of  Massachusetts  it  is  a 
good  contract  in  that  State.  It  not  being  in- 
tended by  the  parties  to  take  effect  wholly  in 
Georgia,  but  to  be  partly  performed  in  several 
different  States,  including  Massachusetts,  it 
can  be  enforced  here.  It  would  be  unjust  to 
hold,  under  this  declaration,  that  the  defend- 
ant company  could  not  avail  itself  of  the  bene- 
fit of  this  contract,  and  that  it  must  pay  the 
damages  here,  and  settle  with  its  connecting 
lines,  when  those  connecting  lines,  under  the 
laws  of  their  States,  could  rely  upon  the  con- 
tract and  defeat  a  recovery  when  sued  by  the 
Georgia  company. 

Of  course,  none  of  the  carriers  could  exempt 
themselves  from  liability  arising  from  their 
own  negligence.  Although  the  goods  were 
shipped  at  the  owner's  risk,  and  the  carriers 
were  not  to  be  liable  for  damage  caused  by  the 
weather  or  rust,  still,  if  the  damage  was  caused 
by  the  weather  or  rust  occasioned  by  the  neg- 
ligence of  the  carrier,  or  by  unreasonable  delay 
upon  the  road,  the  carrier  guilty  of  the  negli- 
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genoe  wooM  be  liable.  The  owner  could  well 
ny:  "  While  I  aereed  to  take  the  risk,  I  did 
not  agree  to  take  uie  risk  of  your  negligence. 
I  agreed  to  take  Uie  risk  of  the  weather  in  open 
cars,  if  delivered  within  a  reasonable  time;  but 
I  did  not  aCTee  to  take  the  risk  of  the  leather 
for  o^  er  thirty  days  when  you  should  have  de- 
liTered  in  ten." 

We  also  think  that,  if  the  shipper  of  this 
machinery  agreed  that  it  might  be  loaded  and 
transferred  upon  open  cars,  the  railroads  should 
Dot  be  held  liable  for  any  damage  caused  by  its 
being  so  loaded,  or  any  damage  which  occurred 
during  its  trans];>ortation  by  reason  of  its  being 


in  open  cars.  The  carrier  should  be  h^ld  lia- 
ble only  for  his  own  negligence,  or  for  the 
damage  caused  by  its  unreasonable  detention 
on  the  road.  K  ordinary  diligence  required 
the  carrier  to  cover  these  cars  during  a  deten- 
tion on  the  road,  and  it  failed  to  do  so,  it 
would  be  'liable  for  any  damage  occurring 
while  thus  detained,  if  the  damage  arose  from 
the  want  of  such  covering. 

These  being  the  rules  of  law  controlling  this 
case,  under  the  pleadings,  and  the  trial  Judge 
having.failed  to  apply  them,  it  follows  that  hla 
judgment  must  be  reveriied. 


SOUTH  CAROLINA  SUPREME  COURT. 


E.  8TERNBERGER,  Appt., 

V, 

CAPB   FEAR  &  YADKIN  VALLEY   R. 

CO.,  Beept. 

(....8.  C....-) 

Tlie  South  Carolina  Railroad  Commls- 
slon  bas  no  juiiadiction  of  a  complaint  aerainst 
a  railroad  partly  in  another  State,  for  charges  for 
traosportation  partly  In  such  other  ]Btate-euch 
transportation  being  interstate  commerce  al- 
though part  of  a  transportation,  by  connecting 
lines,  between  points  both  in  South  Oarolina.* 

(October  80, 1888.) 

t 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  of  Marl- 
borough County  (Hudson,  J.),  dismissing,  on 
appeal  from  the  State  Railroad  Commission,  a 
complaint  to  the  Commission  which  had  been 
sustained  by  it.    Afflrmsd. 

The  facta  are  stated  in  the  opinion. 

Mr.  Joa«  H.  Earle*  AUy-Oen,,  for  appel- 
lant 

Jfr.  Knox  Livlni^atoii  for  respondent. 

Simpson*  (7A.c^.,delivered  the  opinion  of  the 
court: 

The  plaintiff  (appeUant),  who  lives  at  Tatum, 
Marlboro  County,  had  consigned  to  him  from 
Charleston,  8.  C.,  a  ton  of  commercial  fertiliz- 
era.  The  railroad  route  from  Charleston  to 
Tatnm,  over  which  the  fertilizer  was  transport- 
ed, was  first  over  the  Northeastern  Railroad  and 
the  Cheraw  &  Darlington  Railroad  to  Cheraw, 
both  roads  being  entirely  in  South  Carolina; 
thence  from  Cheraw  over  the  Cheraw  &  Salis- 
bury Railroad  to  Wadesboro,  in  North  Caro- 
lina, this  road  heing  partly  in  this  State  and 
terminating  in  North  Carolhia,  at  Wadesboro; 
thence  over  the  Carolina  Central  Railroad,  be- 
ing entirely  in  North  Carolina,  to  Shoe  Heel, 
in  North  uarolina;  thence,  over  the  Cape  Fear 
4fc  Yadkin  VaUey  Railroad,  principally  in  North 
Carolina,  to  Tatum,  in  South  Carolina,  which 
poiot  is  about  six  miles  from  BennettsviUe,  S. 
C.,  where  the  railroad  terminates. 

The  freight  charged  to  plaintiff  on  his  ton  of 
fertilizer  to  Tatnm  was  $4.40,  while  the  freight 
to  BennettBvflle,  tax  miles  further,  on  the  same 
article,  was  only  |4.    Under  these  drcum- 

*6ee  Lehigh  Valley  B.  Go.  y.  Oommonweelth  of 
Pa.,  appended  to  report  of  Delaware  ft  Hudson 
OuuU  Co.  y.  Gommonwealth  of  Pa.  1 L  B.  A.  288. 
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stances,  the  plaintiff  complained  to  the  railroad 
commission  that  the  defendant  was  violating 
section  1443,  General  Statutes,  which  forbida 
common  carriers  to  char^  more  freight  on  the 
same  goods  for  transportiog  the  same  a  shorter 
than  a  longer  distance  in  one  continuous  car- 
riage. 

This  complaint  was  investigated  by  the  rail- 
road commission,  the  defendant  resisting  the 
complaint  upon  the  grounds:  (1)  that  Bennetts- 
viUe was  a  competitive  terminal  point,  and 
therefore  exempt  from  the  provisions  of  section 
1448,  G^ner^  Statutes,  by  the  terms  of  the 
proviso  to  said  section;  and  (2)  that  the  rail- 
road state  commission  had  no  jurisdiction  of 
the  matter,  inasmuch  as  it  involved  interstate 
commerce.  These  defenses  were  overruled  by 
the  railroad  commission,  and  the  defendant 
was  required  to  correct  its  rates,  and  to  refund 
the  excessive  charges.  From  this  Judgment 
the  defendant  appealed  to  the  Circuit  Judge  of 
the  Fourth  Circuit,  who,  after  full  testimony 
upon  the  question  whether  BennettsviUe  was  a 
competitive  terminal  point,  sustained  defend- 
ant's appeal  upon  both  the  grounds  taken; 
holding  that  BennettsviUe,  being  a  competitive 
terminal  point,  was  exempt  from  the  operation 
of  section  1448,  General  Statutes,  and  also 
that  the  matter  involved  was  interstate  com- 
merce, and  therefore  beyond  the  jurisdiction 
of  the  state  railroad  commission.  He  conse- 
quently decreed  and  adjudged  that  the  judg- 
ment of  the  commission  oe  reversed. 

From  this  decree  and  judgment  the  plaintiff 
has  appealed  to  this  court,  assigning  error  to 
the  Circuit  Judge  in  overruling  the  two  grounds 
upon  which  the  judgment  of  the  commission 
was  based. 

We  will  take  up  these  grounds  in  the  inverse 
order  in  which  they  were  discussed  by  the 
Circuit  Judge.  And,  first,  did  the  railroad 
commission  have  jurisdiction  ?--or  did  the  mat- 
ter involve  and  belong  to  interstate  commerce, 
and  thereby  deprive  the  state  commission  of 
jurisdiction? 

The  word  eammeree  is  a  term  of  broad  sig- 
nification .  It  embraces  considerably  more  than 
the  mere  bargain  and  sale  of  goods  and  mer- 
chandise ana  other  property  between  indi- 
viduals. Yes,  it  includes  aU  the  instruments 
by  which  it  may  be  conducted.  It  embracea 
transportation  by  raUroads,  steamboats,  ferries, 
etc.,  and  all  common  carriers.     It  may  be 
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carried  on  between  indiyiduals  in  the  same 
State,  or  over  railroads  lying  in  the  same  State. 
It  is  then  internal  commerce,  and  is  under  the 
control  of  state  legislation.  Or  it  may  be  con- 
ducted and  engaged  in  between  Individuals 
living  in  different  States,  or  transported  over 
railroads  lying  in  and  running  through  differ- 
•ent  States.  It  is  then  interstate  commerce,  and 
its  regulation  belongs  to  Congress. 

Now,  here  was  a  purchase  by  the  plaintiff, 
a  citizen  of  South  Carolina,  of  a  ton  of  com- 
mercial fertilizer,  from  a  citizen  in  Charleston, 
both  of  the  same  State.  Thus  far,  this  trans- 
action belonged  to  iotert/al  or  domestic  com- 
merce, and  would  be  subject  to  slate  control. 
If  any.  But  the  plaintiff  lived  at  Tatum,  in 
Marlboro  Countv,  some  distance  from  Charles- 
ton, and  to  reach  him  his  fertilizer  had  to  be 
transported  by  railroads  to  him ;  and,  as  it  turns 
out,  by  railroads,  some  entirely  in  South  Care- 
Una,  some  in  North  Carolina,  and  others  partly 
in  both. 

Now,  while  it  is  admitted  that  our  state  rail- 
road commission  has  Jurisdiction  over  all  rail- 
roads commencing  and  terminatiDg  in  the  State, 
and  over  all  transportation  between  points  with- 
in the  State,  yet  it  is  equally  true  that  it  has  no 
Jurisdiction  over  transportation  running  from 
the  State  into  another  State,  or  from  another 
State  into  this  State,  or  runniog  entirely  in 
another  State.  Transportation  like  that  sug- 
gested in  the  two  first  classes  mentioned  would 
be  interstate  commerce,  while  tiiat  in  the  last 
<;lass  would  be  the  domestic  commerce  of  the 
Btate  in  which  it  might  be  conducted. 

Applying  these  principles  to  the  case  in  liand, 
it  seems  that  onlv  two  of  the  railroads  over 
which  this  ton  ot  fertilizer  was  transported 
•commence  and  terminate  within  the  limits  of 
the  State— the  Northeastern  and  the  Cheraw  & 
Darlington;  and  if  the  question  here  had  orig- 
inated out  of  the  freights  of  these  two  roans 
only,  one  or  both,  then  there  could  have  been 
DO  doubt  as  to  the  Jurisdiction  of  the  commis- 
aion.  But  the  Cheraw  &  Salsbury  road  is 
partly  in  this  State  and  partly  in  North  Caro- 
lina, and  the  Carolina  Central  road,  from 
Wadesboro  to  Shoe  Heel,  is  entirely  in  North 
Carolina,  and  then  the  Cape  Fear  &  Tadkin 
Valley  is  partly  in  the  two  States.  Our  com- 
mission has  no  right  to  adjudicate  questions  of 
freight  on  roads  like  these  last  three,  for  the 
«imple  reason  that  they  are  not  South  Carolina 
roads. 

Suppose  that  the  plaintiff  had  purchased  this 
ion  of  fertilizer  at  Cheraw,  and  had  then  con- 
signed it  to  himself  at  Wadesboro,  in  North 
•Carolina,  could  our  railroad  commission  have 


r^lilated  the  freight  on  that  transportation  f 
We  think  not.  Or  suppose  he  had  purchased 
at  Wadesboro,  and  shipped  to  Shoe  Heel,  cer- 
tainly upon  that  transportation  our  commission 
coula  have  taken  no  Jurisdiction,  let  the  freight 
have  been  as  exorbitant  as  possible.  Neither 
would  shipping  from  Shoe  Heel  to  Tatum,  the 
road  running  from  North  Carolina  into  our 
State,  have  given  the  commission  Jurisdiction. 
See  our  own  case  of  Rcalroad  Commissioners  v. 
Charlotte  Railroad  Company,  22  S.  C.  220, 
where  this  court  said: 

*'Any  regulation  of  freights  for  the  transpor- 
tation from  Columbia,  in  this  State,  to  points 
in  the  State  of  North  Carolina,  by  the  statutes 
of  this  State  is  beyond  the  power  of  the  State, 
because  of  its  being  an  invasion  of  the  power 
exclusively  vested  in  Con^essby  the  Constitu- 
tion of  the  United  States.*'  See  also  decision 
of  Mr.  Justice  Field  in  the  case  of  Ptieifie  Coast 
Steam-Ship  Co.  v.  California  R.  R.  domrs,  18 
Fed.  Rep.  10  (decided  September  17,  1888, 
Dist  Ct  Cal);  Lord  v.  Ooi)daU  N,  <fc  P.  Steam- 
ship Co,  102  U.  S.  541  [2«  L.  ed.  224]. 

We  think  this  ton  of  fertilizer,  in  its  trans- 
portation from  Charleston  to  Tatum,  has  prac- 
ncally  taken  the  course  indicated.  First  it 
reached  Cheraw  on  South  Carolina  roads;  then 
it  was  substantially  shipped  anew  into  North 
Carolina,  halting  at  Wadesboro,  to  be  reshipped 
to  Shoe  Heel;  and  thence  back  into  South 
Carolina  to  Tatum;  the  route  being  partly  on 
roads  over  which  the  freight  thereon  would  be 
subject  to  the  supervision  of  the  couimission  if 
the  diarges  complained  of  had  been  made  there, 
and  partly  on  roads  over  which  the  commission 
had  no  Jurisdiction.  The  charges  complained 
of  arising  on  settlement  with  one  of  these  last 
roads,  the  judgment  of  the  Circuit  Judge  is 
sustained,  upon  the  ground  tliat  the  railroad 
commission  was  without  Jurisdiction. 

Having  reached  the  conclusion  above,  it  is 
needless  to  discuss  or  adjudicate  the  other  ques- 
tion as  to  whether  BennettsvOle  is  a  competi- 
tive terminal  point  in  the  sense  of  the  proviso 
to  section  1448,  and  therefore  exempt  from  said 
section.  In  fact,  if  the  commission  had  no 
Jurisdiction,  the  case  was  not  properly  before 
that  commission,  and  the  question  suggested 
could  neither  have  arisen  before  it,  nor  have 
been  le^^y  considered  bv  it.  We  do  not  re- 
gard said  question  as  before  us.  We  there- 
fore pronounce  no  Judgment  thereon. 

It  is  the  Judgment  of  this  Court  that  the  Judo- 
ment  of  the  areuU  Judge  be  affirmed,  upon  ws 
ground  hereinabove  ginen, 

MelTer  and  MeGowan*  •//.,  concur. 
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1.  Under  N.  O.  Ck>ii«t.  art.  10>  1 2,  givinfr  x 
homestead  rl^ht  in  real  estate  not  exoee<un{ 


a 


$1,000  in  value  "  owned  and  occupied  by  any 
Ident  of  this  State,**  a  person  who  moved  with  his 
family  out  of  the  State  for  the  purpose  of  ool- 
tivating  his  wlfe*B  land  there,  and  to  make  it  his 
home  until  he  got  the  property  there  In  order, 
which  he  thought  would  take  about  two  years, 
and  then  returning.  Is  not,  while  so  living  out  of 
the  State,  although  returning  two  or  three  times 
a  year  for  the  purpose  of  purchasing  supplies 


NoTB.— Homestead ;  riphU  how  secured.  The  very 
idea  of  homestead  implies  occupancy  of  some  sort, 
l>ermanent  or  temporary,  actual  or  constructive: 

13L.R.  A. 


ana  this,  it  is  presumed,  all  statutes  of  homestead 
require.  Thomp.  Homest.  ft  Bx.  9  Oik  So  long  as  th« 
parties  aotually  reside  in  the  State,  and  use  the 
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and  looldiiir  alter  property  left  there,  a  resident 
entitled  to  a  homestead  in  North  Carolina. 

S.  A  ehaag^  of  resldencey  olearly  manifested 
as  matter  of  law  by  aots,  cannot  be  defeated  by  a 
sabseqnent  declaration  of  the  person  that  he  did 
not  intend  his  acts  to  ha  ve  that  effect.   (Merrimon^ 

(November  19, 18S8.) 

I  PPEAL  by  defendant  from  a  Judgment  of 
J\  the  Superior  Court  for  Sampson  County 
(Shepherd,  •71).  upon  issues  found  by  a  jury  in 
favor  of  the  plaintiff,  upon  the  petition  of  the 
defendant  for  an  order  setting  aside  a  sheriff's 
sale  of  land,  and  for  the  appomtment  of  com- 
ml«<iioncrs  to  assign  defendant  a  homestead. 
Afii''fne'i. 

"The  facts,  and  questions  presented,  are  stated 
in  the  opinion. 
Mr.  B.  R.  Moore  for  appellant 
Messrs.  W.  R.  Allen  and  J«  L«  Stewart 
for  appellee. 

Smith,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  having  recovered  Judgment 
againat  the  defendant  in  the  court  of  a  justice 
of  the  peace  in  the  County  of  Sampson,  and 
caused  it  to  be  Jocketed  in  the  superior  court, 
sued  out  execution  thereon,  under  which  the 
tract  or  lot  of  the  defendant  was  in  July,  1887, 
sold  and  conveyed  to  the  plaintiff,  without  as- 
agnin^  him  a  homestead.  At  the  time  of  sale 
00  claim  was  made  thereto,  but  the  defendant, 
according  to  the  sheriff's  return,  then  residing 
at  Little  ulver,  in  South  Carolina,  was  notifiea 
by  mail  of  the  sale. 

In  February,  1888,  the  defendant  applied  by 
petition  to  the  superior  court,  upon  the  allega- 
tions of  fact  therein  contained,  for  an  order 
setting  aside  the  sale,  and  vacating  the  deed  of 
*iie  sheriff,  and  for  the  appointment  of  com- 
missioners to  lay  off  and  assign  him  a  home- 
sread  in  the  lot.  Accompanying  the  petition  is 
his  affidavit,  in  which  he  says  that  he  is  a  citi- 
zen and  resident  of  this  State,  and  that  his  re- 
moval to  South  Carolina  was  for  a  definite  pe- 
riod of  time,  with  no  intent  to  make  that  bis 
permanent  home,  but  to  return;  and  that  such 
is  his  present  purpose,  after  a  short  sojourn. 


Notice  was  given  to  the  plaintiff  of  an  intended 
motion  to,  this  effect,  to  be  made  before  the 
judee  on* March  2,  1888.  At  April  Term, 
1888,  the  application  was  heard,  and  a  single 
issue  submitted  to  the  jury,  to  wit:  Was  the 
petitioner,  A.  A.  Moseley,  a  resident  of  the 
State  of  North  Carolina  on  Julv  4,  1887? 

The  testimony  of  the  defendant  was  offered 
in  support  of  an  affirmative  finding,  and  was 
to  this  effect : 

"  I  was  born  and  raised  in  Sampson  County. 
Resided  In  New  Hanover  on  July  4,  1887,  nnd 
reside  there  now.  I  owned  no  real  estate  ex- 
cept this  described  in  the  petition.  I  owned 
this  in  July,  1887." 

Upon  cross  examination  he  testified  as  fol- 
lows: "I  am  fifty- three  years  old.  Hnve  a 
wife  and  one  child.  Left  them  in  Horry  Coun- 
ty. S.  C,  last  Sunday.  She  went  there  ou  the 
17th  of  February,  1887.  My  child  is  seven- 
teen  years  old.  My  wife  has  two  other  chil- 
dren who  are  of  ag^  One  of  them  is  in  New 
Berne,  and  the  other  is  with  her.  She  owns 
about  8,000  acres  of  land  in  South  Carolina, 
and  18  living  on  other  land  in  which  she  has  an 
interest  I  am  farming  on  the  3,000  acres.  I 
made  a  general  crop  on  the  same  last  year,  and 
superintended  its  cultivation.  I  am  cultivating 
also  the  land  on  which  she  lives.  I  went  over 
to  South  Carolina  when  she  did,  and  carried 
horses,  mules,  furniture,  and  farming  imple- 
menta.  I  left  some  of  the  furniture  in  New 
Hanover,  but  no  beds.  I  left  one  half  dozen 
stool  chairs  and  some  other  things,  inconven- 
ient for  me  to  carry,  some  carts,  and  a  few 
hogs.  I  came  back  to  Wilmington,  N.  C,  two 
or  three  times,  and  got  some  supplies  for  my 
farms  in  South  Carolina.  I  did  my  trading  in 
Wilmington,  N.  C,  and  went  down  to  see  the 
party  I  left  on  the  New  Hanover  place.  There 
was  a  division  of  the  land  in  South  Carolina 
three  years  ago,  and  my  wife's  share  was  8,00G 
acres  or  more.  There  is  a  part  still  undivided, 
in  which  mv  wife  has  an  interest,  and  on  this 
we  live.  These  farms  were  rented,  and  were 
going  down  when  the  division  was  made. 
There  was  only  a  small  house  on  my  wife's 
draw.  I  couJdn't  find  anyone  to  take  it  in 
charge  as  it  was.  It  was  idle  the  year  1886.  I 
told  my  wife  there  was  only  one  way  to  do  with 


property  as  a  home,  they  cannot  be  denied  the 
beneflta  seoured  by  the  law.  Dawley  v.  Ayers, 
23  Gal.  108.  Where  a  husband  sold  the  family 
bomestead,  the  wife  not  Joininer  in  the  deed,  and 
afterwards  with  his  family  removed  from  the 
State,  and  died  in  another  State,  the  wife  could 
not,  after  hi<^  death,  return  to  Texas  and  assert 
ber  Tight  of  homestead.  Her  removal  from  the 
State  tt  inconsistent  with  any  ri^ht  remaining  to 
her  former  homestead,  and  effectually  precludes 
her  from  afterwards  aasertinflr  such  ngnt.  Jordan 
V.  Godman,  19  Tex.  276.  Under  a  statute  eztend- 
iiur  the  homestead  exemption  to  **  every  free 
white  oltiaea  of  this  State,  male  or  female,  beinsr 
a  honaeholder  or  head  of  a  family,'*  the  word 
^citizen  **  as  here  used,  was  held  to  be  the  equiva- 
lent of  the  word  ^*  resident,"  or  "  inhabitant*^  Mc- 
Kenfie  v.  Murphy,  ^4  Ark.  IBS.  So,  under  a  Statute 
of  Texas  reserving  from  execution  certain  chat- 
tels to  every  citizen  or  head  of  a  family  in  this  re- 
pabtlo*  It  has  been  held  that  proof  of  citizenship  is 
not  necenarv  to  entitle  the  debtor  to  the  exemp- 
tion; **for,  aithoug'h  the  statute  uses  the  phrase 
'every  dnzen,*  yet  this  is  not  to  be  taken  in  a  re- 
itrlcted  sense,  as  designatinir  only  the  native  bom 
or  natoralized  oitizen.but  in  its  veneral  accepta- 
tion and  meaning— as  desorlptiveof  the  Inhabitants 
of  the  country.^  Oobbe  v.  Coleman,  U  Tex.  604. 
Theie  is  nothing  in  the  Statute  of  Ifiohiiran  which 
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contemplates  that  a  wife  who  'has  never  lived  on 
the  premises,  or  claimed  to  Jive  there,  may.  after 
her  nu8band*s  death,  claim  such  an  interest,  by  re- 
lation, as  will  avoid  his  dealinjo^s  with  property 
which  he  never  meant  should  be  the  home  of  the 
absentee.  The  statute  of  that  State  which,  after  a 
hu8band*s  death,  secures  rights  to  his  widow,  is 
confined  expressly  to  resident  widows.  Stanton  v. 
Hitchcock  (Mich  J  7  West.  Rep.  616. 

Removal  from  the  State,  where  a  husband  and 
wife  had  a  right  of  homestead  \n  certain  land  in 
Texas,  and  the  wife  removed  to  Georgia  with  her 
children  and  remained  permanently  there,  and  the 
husband  went  to  Mexico  with  the  army  and  died 
there,  so  that  the  widow  had  become  in  fact  a  citi- 
zen of  Georgia,  it  was  held  that  she  could  not  assert 
a  right  of  homestead  in  the  land  as  against  a  per- 
son claiming  under  a  deed  from  the  husband. 
Trawick  v.  Harris,  8  l^x.  812.  In  Indiana  a  person 
who  has  had  an  exemption  of  personalty  set  off  to 
him  loses  his  right  to  retam  it  by  removing  from 
the  State;  since  he  ceases  to  be  a  ^*  resident  nouse- 
holder.'*  2  Gavin  &  Hord.  Ind.  Stat.  868,  fi  1;  Fin- 
ley  V.  Sly,  44  Ind.  260.  So,  m  Indiana,  a  debtor  who 
has  had  a  chattel  exemption  laid  off  to  him  loses  it 
by  removing  from  the  State,  so  that  he  cunnot 
claim  it  if  a  second  exeoution  is  issued  on  the  same 
judgment.    Finley  v.  Si  f ,  44  Ind.  209. 
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the  property,  and  that  is  to  go  and  move  to 
8outn  Carolina;  that  I  could  fix  the  place  in 
two  years  so  as  to  get  rent.  I  told  numerous 
parties  before  I  left  that  I* was  going  to  move 
to  ISouth  Carolina.  I  left  South  Carolina  last 
Sunday  to  come  here  to  this  court.  I  have 
crops  on  both  places  in  South  Carolina  for  the 
present  year.  I  was  confident  I  could  fix  the 
place  in  about  two  years.  I  expected  to  return 
in  the  winter  of  1888,  and  I  still  expect  to  return 
and  make  my  residence  in  North  Carolina.  I 
have  never  intended  to  change  my  residence. 
I  was  a  justice  of  the  peace  m  New  Hanover 
July  4,  1887.  I  haven't  tried  a  case  since  I  left 
for  South  Carolina,  and  have  not  transacted 
any  business  as  a  justice  of  the  peace." 

The  counsel  for  petitioner  asked  the  court  to 
instruct  the  jury  as  follows:  "  That  if  the  de- 
fendant left  New  Hanover  County  to  ^o  to 
South  Carolina  for  the  purpose  of  remaming 
there  for  a  definite  period,  to  wit:  for  the  pe- 
riod of  two  years;  and  at  the  time  of  such  re- 
moval he  intended  to  return  at  the  expiration 
of  such  period;  and  that  he  did  not  at  any  time 
intend  to  change  his  residence  except  for  the 
foregoing  purpose — then  the  defendant  was  an 
actual  resident  of  New  Hanover." 

The  court  declined  to  give  this  instruction, 
but  gave  the  following  l  "If  in  February,  1887, 
the  petitioner,  Moseley,  moved  with  his  family 
to  South  Carolina,  for  the  purpose  of  cultivat- 
ing his  wife's  land  there,  and  to  make  it  his 
home  until  he  got  the  property  there  in  order, 
which  he  tiiought  would  take  about  two  years, 
and  then  retura  to  North  Carolina,  and  he  has 
60  lived  in  South  Carolina  ever  since,  and  is 
now  living  there,  making  that  his  actual  home, 
returning  to  Wilmington  onl^  two  or  three 
times  a  year  to  purchase  supplies  for  his  opera- 
tions in  South  Carolina,  ana  looking  after  some 
property  he  had  left  in  New  Hanover  County, 
then  you^ll  find  that  he  was  not  a  resident 
within  the  meaning  of  this  issue."  The  jury 
answered  the  issue,  *'  No." 

The  petitioner  moved  for  a  new  trial.  Mo- 
tion overruled.  Judgment.  Appeal  prayed. 
Notice  of  appeal  waived.  Appeal  ^nted, 
and  bond  fixed  at  $35.  The  foregomg  case 
agreed  by  counsel. 

The  Constitution  of  the  State  confers  a  right 
of  homestead  in  land  which  shall  be  for  a  lim- 
ited time  exempt  from  execution  or  other  final 
process  obtained  on  any  debt,  with  the  dwell- 
ing and  buildings  used  thereon,  **  owned  and 
occupied  by  any  resident  of  this  State,"  not 
exceeding  $1,000  in  value  (Const,  art.  10,  §  2); 
and  the  only  inquiry  the  appeal  requires  us  to 
make  is  as  to  the  correctness  of  the  construc- 
tion put  upon  the  words,  "  a  resident  of  this 
State,"  by  the  judge  in  his  charge  to  the  jury. 

We  think  it  clear  that  the  Constitution 
does  not  contemplate  a  double  or  divided  res- 
idence in  different  States,  so  that,  if  a  similar 
exemption  is  provided  in  each,  a  party  can 
have  his  exemption  allotted  to  him  in  both. 
The  preceding  qualif^ng  words  limiting  the 
claim  to  a  lot  **  occupied  as  well  as  "  owned  " 
by  a  resident,  forbids  its  assertion  in  a  case  like 
the  present,  where  all  the  facts,  outside  of  the 
defendant's  declared  intent,  point  to  an  absolute 
and  permanent  removal. 

Can  there  be  any  dgubtthat  a  person  remov- 
ing, under  like  circumstances,   from   South 
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Carolina  into  this  State,  with  his  family  and 
domestic  implements  and  furniture, into  a  dwell- 
ing on  land  of  his  wife  which  he  cultivates  for 
two  successive  years,  would  thereby  become  & 
resident,  entitled  to  all  the  rights  incident  thereto; 
or,  if  the  removal  was  to  other  land  of  his  own. 
such  occupation  would  not  secure  to  him  a 
homestead  therein  of  which  a  creditor  could 
not  deprive  him?  If  he  would  thus  acquire  a 
right  to  an  exemption  in  the  State  to  which  he 
goes,  of  necessity  he  loses  it  in  the  State  from 
which  he  removes;  for,  under  similar  laws,  he 
would  not  have  it  in  both. 

So,  when  all  the  acts  of  the  debtor  show  an 
actual  removal,  as  they  do  in  this  case,  an  ef- 
fort to  secure  a  constitutional  exemption  could 
not  be  thwarted  by  proof  of  declarations  of  an 
intent  inconsistent  with  those  acts  in  which  it 
is  expressed.  In  like  manner  a  secret  or  avowed 
intent  to  return  to  a  forsaken  home,  when  one 
has  been  acquired  in  another  State,  cannot  pre- 
serve a  privilege  accorded  to  one  who  has  a 
present  and  existing  residence,  and  only  so  long 
as  that  residence  lasts. 

Very  little  aid  can  be  derived  from  the  law 
of  domicil,  and  little  more  from  the  adjudi- 
cations in  other  States,  where  the  homestead  is 
deemed  a  home,  protected  from  the  creditor 
only  when  occupied  ns  such,  and  ceasing  when 
the  place  is  no  longer  the  debtor's  home. 

**  When  n  resident  removes  from  the  State 
and  becomes  a  resident  elsewhere,"  remarks 
Merrimon,  /.,  in  Baker  v.  Legget,  9S  N.  C.  304, 
"he  thereby  abandons,  relinquishes,  his  right 
of  homestead.  As  to  him  it  becomes  sus- 
pended. He  ceases  to  be  within  the  terms,  the 
purpose,  or  spirit  of  the  constitutional  provis- 
ion; and  all  the  property,  both  real  and  per- 
sonal, that  he  may  leave  behind,  becomes  at 
once  subject  to  the  satisfaction  of  his  debts." 

The  same  proposition  is  enunciated  by  the 
court  in  Munds  v.  Cassidey,  98  N.  C.  565,  where 
the  party  had  been  absent  seven  or  eight  years 
employed  on  board  a  steamboat  in  Florida,  yet 
intended  to  return  in  the  future  to  his  former 
home  in  Wilmington.  In  reference  to  this 
point  the  court  says:  "  Our  Constitution  and 
statute  do  not  extend  to  such  a  case.  The  per- 
son must  be  a  resident,  actual  and  not  construct- 
ive, to  be  entitled  to  the  exemption.  This  ia 
made  clear  by  the  section  securing  the  home- 
stead to  insolvent  debtors,  when  'owned  and 
occupied  by  any  resident  of  this  State.'  The 
benevolent  provision  is  for  our  own  citizens— 
those  who  have  a  residence  among  us — and 
must  be  construed  as  not  embracing  cases  of 
mere  domicil,  when  the  rights  incident  to  dom- 
icil may  be  retained  until  a  domicil  is  obtained 
elsewhere." 

It  suggested  itself  during  the  argument  that 
perhaps  the  question  of  intent  should  have  been 
left  to  the  jury  in  determining  whether  the  first 
residence  is  retained,  so  as  to  secure  the  home 
of  the  debtor  for  his  occupation  when  he  should 
return.  But  upon  further  consideration  we 
approve  of  the  form  of  the  charge,  because  all 
the  facts  forming  the  hypothesis  upon  which 
the  instruction  is  predicated,  develop  an  intent 
to  change,  as  in  fact  the  debtor  does  change,  his 
residence;  and  the  effect  of  his  acts  cannot  be 
defeated  by  his  declaration  that  he  did  not  so 
intend. 

It  is  important  that  legal  rights  should  rail 
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upon  facts  proved,  with  their  attending  con- 
sequences, and  not  upon  an  undisclosed  purpose 
at  yariance  with  them.  So  we  are  of  opinion 
that  the  enumerated  facts  do  in  law,  if  so  found 
bj  the  jury,  constitute  a  change  of  residence 
under  tbi»  clause  of  the  Constitution. 

There  u  no  error,  and  the  judgment  ii  af- 
Jirmed, 


U  J.,  dissenting: 

Without  scrutinizing  the  instruction  which 
the  court  gave  the  jury,  I  am  of  opinion  that 
it  should  also  have  ^ven  that,  or  the  substance 
of  it,  which  the  plamtiff  requested  it  to  give, 
because  there  were  two  distinct  views  of  the 
evidence  that  might  reasonably  have  been  con- 
sidered^-one,  that  given,  favorable  to  the  de- 
fendant; the  other,  as  certainly  favorable  to  the 
plaintiff.  When  this  is  so,  common  justice  re- 
quires that  the  court  shall  submit  both  views, 
with  proper  instructions  as  to  each;  especially 
when  the  complaining  party  requests  the  court 
to  give  that  favorable  to  him.  In  such  a  case  it 
is  error  not  to  do  so.  To  submit  one  view,  and 
not  the  other,  will  generally  mislead  the  jury 
more  or  less. 

It  is  not  questioned,  it  seems,  that  under  the 
Constitution  and  statutes  applicable,  the  plaint- 
iff was  entitled  to  homestead,  as  claimed  by 
him,  if  he  had  not  abandoned  it  b^  removing 
from  this  State.  Parts  of  the  evidence  pro- 
duced on  the  trial  tended  to  prove  that  he  did 
not  leave  it  with  the  view  and  purpose  to  aban- 
don his  residence  in  this  State.  On  the  con- 
trary, he  testified  in  his  own  behalf,  expressly, 
that  he  did  not  intend  by  going  to  the  State  of 
South  Carolina  to  chan^  bis  residence;  that  he 
went  there  for  a  special  temporary  purpose, 
mentioned  and  explained,  to  be  absent  two 
crop  years,  and  to  return  in  the  winter  of  1888; 
that  he  still  expected  to  return;  that  he  left 
some  of  his  personal  property  in  this  State,  and 
also  certain  real  property — that  in  which  he 
claims  homestead — and  to  some  extent  he  kept 
up  his  business  relations  in  it.  The  purpose 
for  which  he  went  was  not  of  itself  such  as 
necessarily  implied  permanent  residence  in 
South  Carolina  at  a  place  not  distant  from  his 
place  of  residence  in  this  State.  In  view  of 
such  evidence,  it  seems  to  me  that  the  court 
should  have  told  the  jury  that  if  it  satisfied 
them  that  the  plaintiff  did  not  intend  to  aban- 
don his  residence  in  this  State,  then  they  should 
respond  to  the  issue  submitted  to  them  in  the 
negative.  I  do  not  question  that  if  a  resident 
of  this  State  entitled  to  a  homestead  therein  re- 
moves from  it  with  a  view  to  change  his  resi- 
dence, and  does  so,  he  thereby  abandons  his 
homestead  an(^  his  right  to  have  it,  and  leaves 
the  real  property  in  which  it  was  or  might 
have  been  allotted  to  him  exposed  to  the  rights 
of  his  creditors  to  subject  the  same  to  the  dis- 
cbarge of  their  debts  due  from  him.  This  is 
certainly  true.    Baker  v.  Legget,  ©8  N.  C.  804. 

But  here  the  pertinent  questions  arise.  Who 
is  &uch  a  resident;  and  when  does  he  cease  to 
be  such?  I  will  endeavor  to  answer  them 
briefly: 

The  Constitution  (art.  10,  §  2)  secures  to  any 
resident  of  this  State  "the  right  of  homestead.^' 
Who  is  such  a  resident,  in  the  sense  of  tiiis  pro- 
vision? The  plain  purpose  of  it  is  to  secure  to 
such  residents,  as  such,  a  home— a  homestead — 
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the  same  to  "be  exempt  from  sale  under  execu- 
tion or  other  final  process  obtained  on  any 
debt;"  and  the  interpretation  of  the  word  "re- 
sident "  must  be  such  as  effectuates  this  pur- 
pose. A  resident,  then,  in  such  sense,  is  a  per- 
son who  has  his  home— not  his  temporary  home, 
not  his  home  for  a  temporary  i)urpose,  but  his 
permanent  home — ^that  which  is  established — 
in  this  State,  and  he  has  no  present  purpose  to 
abandon  it  temporarily  or  permanently,  while 
at  such  home  or  abroad,  and,  when  he  leaves  it 
for  any  purpose,  he  has  animus  reeertendi.  It 
is  not  essential  to  such  a  home,  nor  does  it  in  ef- 
fect imply,  that  the  owner  thereof — the  resident 
therein — shall  be  constantly  personally  present 
at  it.  He  may  be  temporarily  absent  from  it — 
from  the  State  in  which  it  is  situate — for  pur- 
poses of  business  or  pleasure.  His  family  may 
be  with  him,  or  absent  elsewhere;  and  neverthe- 
less, his  home — ^his  residence — in  a  legal  sense, 
is  in  this  State.  He  continues  to  be  a  resident 
of  it,  and  he  and  his  family  may  return  at  their 
will  and  pleasure  to  their  home. 

A  resident  of  this  State  means  one  who  has  his 
permanent  home  in  it,  whether  he  be  at  home 
or  not,  if  he  has  animus  revertendi;  hence,  if 
a  resident  of  the  State  goes  out  of  it  to  remain 
absent,  say  for  years,  in  the  execution  of  the 
duties  of  a  pubhc  office,  he  does  not  by  such 
absence  lose  his  residence  in  it,  or  the  advantages 
arising  from  it.  And  so,  also,  if  a  mechanic 
goes  out  of  the  State  to  build  a  house  or  mill, 
and  return;  or  a  builder  of  railroads  goes  out 
of  it,  to  be  gone  two  or  three  or  more  years, 
to  construct  such  a  road — he  does  not  lose  his 
residence,  or  the  benefits  arising  from  it:  nor 
any  more  will  a  farmer  lose  his  residence,  or 
the  advantages  arising  from  it,  who  goes  be- 
yond the  State  temporarily  for  a  year  or  two 
or  three,  to  repair  and  put  his  farm  there, 
or  that  of  his  wife,  or  that  of  another  person, 
in  condition  to  be  useful  and  profitable,  and 
fit  to  be  let.  Mere  absence  from  the  State,  in 
such  and  like  cases,  does  not  work  a  loss  of  res- 
idence or  of  its  benefits;  nor  does  it  necessarily 
imply  abandonment  of  residence,  and  therefore 
an  abandonment  of  the  right  of  homestead. 
Such  going  from  the  State,  such  absence  from 
it,  is  not  an  abandonment  of  residence.  It  may 
be  evidence  of  it,  more  or  less  strong,  accora- 
ingly  as  the  attendant  facts  and  circumstances 
tend  more  or  less  strongly  to  show  a  purpose 
to  abandon  it;  and,  ordinarily,  whether  there 
has  been  such  abandonment  ox  residence  or  not 
is  a  question  of  fact  to  determined  by  the  jury 
under  proper  instructions  from  the  court. 

It  is  also  very  largely  a  question  of  intent, 
and  whatever  evidence  tends  to  show  this  in- 
tent is  competent.  The  claimant  himself  may 
testify  as  to  his  intent,  and  his  testimony  will 
have  more  or  less  weisht  accordingly  as  he  is 
more  or  less  worthy  oi  credit,  and  as  it  may  be 
strengthened  or  impaired  by  other  evidence. 
What  he  says  and  does  in  this  State,  and  in  the 
State  or  other  country  to  which  he  goes,  may 
be  competent  evidence  for  or  against  him.  If 
he  claims  permanent  residence,  by  words  or 
acts,  in  the  State  to  which  he^es;  if  he  claims 
and  exercises  l^e  right  of  citizenship  thereof; 
if  he  votes  there,  and  does  the  like  acts — 
such  facts  would  be  strong  evidence  against 
his  right;  but  if  his  conduct  showed  a  pur- 
pose to  return  to  this  State,  and  that  he  had  not 
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abandoned  his  residence  here,  the  facts  would 
be  evidence  for  him.  While  the  laws  of  the 
State  to  which  he  goes  may  extend  to  him  ad- 
vantages as  a  temporary  resident  there,  this 
would  not  be  conclusive  against  his  right  of 
residence  here.  The  residence  here  depends 
upon  whether  he  does  or  does  not  abandon  it 
if  be  docs  not,  he  is  entitled  to  the  benefits  ex- 
tended to  residents  of  this  State  by  its  Constitu- 
ti'^n  and  laws,  although  temporarily  absent. 
Tbomp.  Homest.  &  £z.  §  268  e<  as?. 

What  I  have  said  is  not  in  any  degree  in  con- 
flict with  what  is  decided  in  Munds  v.  Camdey, 
98  N.  C.  568.  There,  clearly,  the  appellant  had 


abandoned  the  State.  He  was  a  sort  of  -wan- 
derer, without  any  fixed  purpose  to'  return  to 
it.  Had  been  absent  seven  or  eight  years;  had 
a  vague  purpose  to  return  to  it.  If  it  had  ap- 
peared that  he  went  abroad  on  a  vessel  making' 
a  voyage  to  Liverjxwl,  or  around  the  world,  or 
to  the  Arctic  seas,  to  be  absent  a  year,  or  two 
or  three  years,  but  with  a  fixed,  settled  purjiose 
to  return  to  his  home  here,  in  this  State,  and 
not  to  abandon  it,  the  case  would  have  been 
very  different.  Mere  removal  from  the  State, 
no  doubt,  generally  raises  a  presumption  of 
abandonment,  but  this  presumption  may  be  re- 
butted by  sufficient  evidence. 
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CITY  OF  WELLINGTON. 

(....Kan ) 

•An  ordinance  of  a  city  of  the  second 
class  that  declares  it  unlawful  for  any 
persons*  society*  association*  or  org^an- 
uation*  under  whatsoever  name*  to 
pajrade  any  public  street*  avenue  or  alley 
of  the  city,  shouting,  singing  or  beating  drums  or 
tambourines,  or  playing  upoD  any  other  musloaJ 
instruments,  or  doing  any  other  act  designed,  in- 
tended or  calculated  to  attract  or  call  together  an 
unusual  crowd  or  congregation  of  people  upon 
any  of  said  public  streets,  avenues  or  alleys, with- 
out first  having  obtained  in  writing  the  consent 
of  the  mayor,  or,  in  his  absence,  the  president  of 
the  city  council,  city  clerk  or  city  marshal,  in  the 
order  named,  authorizing  such  parade,  is  of 
doubtful  delegated  power.  Is  unreasonable,  does 
not  fix  the  conditions  uniformly  and  impartially, 
contravenes  common  rights  and  is  illegal  and 
void. 

(November  10, 1888.) 

IpRROR  to  the  District  Court  of  Sumner 
!i  County  (Herrick,  J.\  to  review  a  conviction 


under  a  dtv  ordinance.  Uener^ed,  (Commis- 
sioners' decision.) 

The  case  is  stated  in  the  opinion. 

Messrs.  HalsellA  Ray*Itead^  &  Ready 
aud  J.  H.  Murray  for  plaintiff  m  error. 

Messrs,  W*  A.  BEcDonald  and  Isaac  6» 
Reed  for  defendant  in  error. 

Simpson*  C,  delivered  the  following  opin- 
ion: 

On  the  15th  day  of  August,  1887,  the  follow- 
ing ordiuauce  was  duly  passed  and  approved 
by  the  Mayor  and  Council  of  the  City  oi  Well- 
ington, then  and  now  a  city  of  the  second  class, 
to  wit: 

''Ordinance  No.  423.  An  ordinance  for  the 
regulation  of  street  parades,  and  the  prevent  ion 
of  public  disturbances  and  breaches  of  the 
peace.  Be  it  ordained,  by  the  Mayor  ancl 
Councilmen  of  the  City  of  Wellington,  Kan- 
sas: 1.  It  shall  be  unlawful  for  any  person  or 
persons,  society,  association  or  organization, 
under  whatsoever  name,  to  parade  any  public 
street,  avenue  or  alley  of  the  City  of  Welling- 
ton, Kansas,  shouting,  singing  or  beating 
drums  or  tambourines,  or  playing  upon  any 
other  musical  instrument  or  instruments,  or 
doing  any  other  act  or  acts  designed,  intended 


*Head  note  by  Sdcfsov,  a 


NOTB.— I^mit  of  police  pofwer  oner  reli^rUjus  or- 

SmizatUmM,  The  pruvisfonB  of  the  State  Constitu- 
ons  not  only  prooibit  all  church  establishments, 
but  also  guarantee  to  each  individual  the  right  to 
woiBhip  In  his  own  way,  and  to  irive  free  expres- 
sion of  nis  religious  views:  eo,  a  law  is  unconstitu- 
tional which  gives  to  one  r^igious  sect  a  privilege 
not  enjoyed  equally  by  aU.  ahreveport  v.  Levy,  88 
La.  Ann.  671.  Whatever  establishes  a  distinction 
between  olassee  or  sects  is  to  the  extent  of  that 
distinction  a  persecution.  The  extent  of  the  dis- 
orimination  is  not  material;  it  is  enough  that  it  cre- 
ates an  inequality  of  riflrht  or  privilege.  Cooley, 
CJonst.  Lim.  409.  Under  a  charter  which  confers 
upon  the  common  council  power  to  make  ordi- 
nanoes,  among  other  purposes,  *M»  prevent  vice 
and  immorality,  to  preserve  public  jpeaoe  and  good 
order,  to  prevent  and  quell  riots,  disturbances  and 
disorderly  assemblages,**  and  to  prevent  disturb- 
ing noises  in  the  streets,  and  to  abate  nuisances 
of  every  kind— it  was  held  that  the  provisions 
of  an  ordinance  that  no  person  should  make  any 
noise  in  the  public  streets  are  not  to  be  construed 
literally;  nor  are  they  Intended  to  interfere  with 
individual  liberty  of  action  in  anv  respect,  except 
BO  far  as  is  necessary  to  preserve  the  public  peace 
and  order,  and  prevent  public  annoyance  or  dis- 
turbance; that  a  procession  in  the  public  streets  is 
not  neceeiBarily  a  nuisance,  and  the  fact  that  the  oo- 
ounrence  was  onSunday  does  not  affect  the  question; 


and  that  it  is  not  pertinent  to  inquire  into  tiie  sen- 
timents or  purposes  of  the  organization,  or  the 
expediency  or  propriety  of  their  practices  in  a 
moi-al  or  religious  point  of  view.  People  v.  Boohes- 
ter.  44  Hun,  IM. 

It  is  only  when  political,  religious,  social  or  other 
demonstrations  create  pubflc  disturbances  or 
operate  as  nuisances  that  the  law  interferes,  and 
not  because  of  the  sentiments  or  purposes  of 
the  movement,  if  not  otherwise  unlawful.  Re 
Frazee  (Mich.)  tf  WeeL  Rep.  140.  A  statute  prohib* 
iting  the  beating  of  a  drum  in  the  compact  part  of 
the  town  does  not  Infringe  the  right  of  reiigiou* 
worship,  secured  by  the  Bill  of  Riffhts.  State  v. 
White  (N.  H.)  2  New  Eug.  Kcp.  867.  It  seems,  how- 
ever, that  where  the  beating  of  a  drum  within  the 
compact  part  of  the  town  is  forbidden  by  the  G<.n- 
eral  Laws  of  the  State,  on  a  complaint  for  violation 
of  the  statute,  it  is  no  defense  to  show  that  theact^ 
was  done  in  the  performance  of  reUgious  worship* 
in  accordance  with  a  sense  of  religious  duty,  and 
that  no  actual  disturbance  of  the  public  peace,  or 
the  religious  worship  of  others,  resulted  from  it. 
Bee  State  v.  White  (N.  H.)  2  New  Enir.  Rep.  887.  Th& 
State  has  authority  to  make  regulations,  as  to  the 
time,  mode  and  circumstances,  under  which  parties 
shall  assert,  enjoy  or  exercise  their  rights,  without 
coming  in  conflict  with  any  of  those  constitutional 
principles  which  are  established  for  the  protection 
of  private  rights  and  private  property.  Oooley» 
Const.  Lim.  696:  Com.  v.  Davis.  140  Man.  485,  1  New 
Bnff.  Bep.  880;  State  v.  Frdeman,  88  N.  H.  4996. 
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or  ealculatad  to  attract  or  call  together  an  un- 
uaiial  crowd  or  congregation  of  people  upon 
any  of  said  public  streets,  avenues  or  alleys, 
without  having  first  obtained  in  writing  the 
consent  of  the  mayor  of  said  city,  authonzing 
such  parade.  In  case  of  the  araence  of  the 
mayor  from  the  city,  such  consent  may  be 
granted  by  the  president  of  the  council,  city 
derk  or  city  marshal,  in  the  order  named.; 
Pratfided,  That  the  provisions  of  this  section 
shall  not  apply  to  funerals,  fire  companies,  reg- 
ularly organized  companies  of  the  state  militia, 
or  United  States  troops.  2.  Any  person  or  per- 
sona violating  any  of  the  provisions  of  section 
1  of  this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  in  the  Po- 
lice Court  of  the  City  of  Wellington,  shall  be 
fined  in  any  sum  not  less  than  $5  nor  more 
than  $100,  or  imprisonment  for  a  period  not 
exceeding  nizet^  days,  or  both  such  fine  and 
imprisonment,  m  the  discretion  of  the  court. 
8.  This  ordinance  shall  take  effect  and  be  in 
full  force  from  and  after  its  publication  once 
in  the  official  newspaper  of  the  City  of  Well- 
ington, Kansas." 

The  ordinance,  duly  signed  and  attested.was 
on  the  t7th  day  of  August,  1887,  published  in 
Uie  Wellington  Morning  Quid- Nunc,  a  paper 
printed  and  published  in  said  city;  and  known 
andreco^izedas  the  "official  newspaper"  there- 
of.  and  the  issue  of  said  newspaper  which  con- 
tained said  publication  was  printed,  deUvered, 
and  distributed  throughout  the  city  before  and 
by  the  hour  of  7  o'clock  A.  M.  of  said  day.  At 
about  8  o'clock  in  the  evening  of  the  same  day, 
the  appellant  and  others,  calhngthcmselvds  the 
"Salvation  Army,"  assembled  at  tbeir  hall  or 
"barracks"  in  the  city,  and  under  the  command 
of  their  female  *'captain"  (Shiltz),  who  had 
seen  and  read  the  published  ordinance  in  the 
morning,  proceeded  to  parade  Washington 
Avenue  and  other  public  streets  of  the  city, 
singing,  shouting  and  playing  tambourines, 
etc.,  to  attract  an  unusual  crowd  thereon,  and 
expecting  to  be  arrested  therefor.  And  there- 
upon the  arrest  of  the  appellant,  and  a  number 
of  his  male  and  female  associates,  was  made; 
and  appellant  and  two  other  males  (the  females, 
in  consideration  of  their  sex,  having  been  re- 
leased from  arrest)  were  tried  and  convicted  in 
the  police  court,  from  which  appeals  were 
taken  to  the  district  court,  where  convictions 
were  again  had;  and  appellant  brings  his  case 
here. 

He  attacks  the  validity  of  the  ordinance,  and 
claims  that  it  is  void  because:  (1)  it  is  not  with- 
in the  power  of  the  city  council  to  enact  such 
an  ordinance;  (2)  the  ordinance  undertakes  to 
make  that  criminal  which  in  its  nature  is  not 
criminal;  (8)  because  it  gives  to  the  officers 
named,  not  the  right  to  regulate,  but  to  pro- 
hibit»  street  parades;  (4)  because  it  is  unreason- 
able and  oppressive,  and  does  not  act  upon  all 
classes  alike,  and  is  not  fair,  general  and  im- 
partial. It  is  also  objected  to  because  it  had 
not  l)een  legally  published;  and  because  it  con- 
tains more  than  one  subject;  and  because  it  at- 
tempts to  revise  and  amend  another  ordinance 
without  referring  to  the  same,  and  repealing  it, 
in  violation  of  sections  746,  Compiled  Laws 
1881,  p.  166. 

As  to  the  power  of  the  council  to  pass  such 
^n  ordinance,  our  attention  has  been  called  to 
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sections  81,  60,  67,  chap.  19,  Compiled  Lawa 
1886.  These,  in  general  terms,  authorize  the 
council  to  enact  such  ordinances  as  are  not  re- 

Eugnant  to  the  Constitution  and  Laws  of  the 
tate,  and  such  as  they  shall  deem  expedient 
for  the  good  government  of  the  city,  tiie  preser- 
vation of  peace  and  food  order;  may  restrain 
and  prohibit  noises,  aisturbances  and*  disorder- 
ly assemblies  in  any  street,  house  or  place  in 
the  city.  This  is  about  the  extent  of  the  legis- 
lative grant  of  authority. 

The  ordinance  in  question  makes  it  unlawful 
for  any  persons,  society,  association  or  organ* 
ization  to  parade  axiy  public  street,  avenue  or 
alley  of  the  City  of  Wellington,  shouting,  sing- 
ing or  beating  drums  or  tambourines,  or  play* 
ing  upon  any  musical  instrument  designeii, 
intended  or  calculated  to  attract  or  call  together 
an  unusual  crowd  of  people  upon  such  street, 
avenue  or  alley,  without  having  first  obtained 
in  writing  the  consent  of  the  mayor  of  said  city, 
authorizing  such  parades.  Funerals,  fire  com- 
panies, regularly  organized  companies  of  state 
mlHtia,  and  United  States  troops  are  excepted 
from  the  operation  of  the  ordinance.  Persons 
convicted  of  the  violation  of  the  ordinance  may 
be  fined  in  any  sum  not  less  than  $6  nor  more 
than  $100,  or  by  imprisonment  not  exceeding 
ninety  days,  or  by  both  fine  an^  imprison- 
ment. 

The  power  to  pass  a  city  ordinance  must  be 
vested  m  the  governing  body  of  the  city  by  the 
Legislature  in  express  terms,  or  be  necessarily 
or  fairly  implied  in  and  incident  to  the  powers 
expressly  granted,  and  must  be  essential  to  the 
declared  purposes  of  the  corporation;  not  sim- 
ply convenient,  but  indispensable.  1  Dillon, 
Mun.  Corp.  8d  ed.  116,  and  authorities  cited. 

Any  fair,  reasonable  doubt  concerning  the 
existence  of  the  power  is  resolved  by  the  courts 
against  the  corporations,  and  the  power  is  de- 
nied. Powers  encroaching  upon  the  rights  of 
the  public  or  of  individuals  must  be  plainly  and 
literally  conferred  by  the  charter.  Brenivger 
V.  BelDidere,  44  N.  J.  L.  850;  llorr  &  B.  Mun. 
Ord.  18. 

In  addition  to  this,  the  ordinance  must  be 
reasonable,  not  inconsistent  with  l^e  laws  of 
the  State,  not  repugnant  to  the  fundamental 
rights,  must  not  be  oppressive,  must  not  be  par- 
tial or  unfair,  must  not  make  special  or  unwar- 
ranted discriminations,  and  must  not  contra- 
vene common  right.  These  restrictions  upon 
the  power  of  the  common  councils  of  cities  in 
this  country  have  been  frequently  imposed,  and 
almost  universally  recognized  in  all  the  courts 
of  last  resort  that  have  expressed  opinions  up- 
on the  subject. 

The  object  of  this  ordinance,  and  the  danger 
apprehended  and  to  be  avoided  by  its  enact- 
ment and  enforcement^  as  expressed  by  its 
terms,  is  to  prevent  calhng  together  of  a  large 
or  unusual  crowd  of  people  on  any  of  the  streets, 
avenues  or  alleys  of  the  City  of  Wellington. 
Then  the  question  is  this:  Is  a  street  parade, 
with  music  or  singing,  legally  obiectionablein 
itself,  or  does  it  threaten  the  public  peace  or 
the  good  order  of  the  community?  There  are 
other  questions  made  in  the  briefs  of  counsel 
for  the  appellant,  but  we  shall  consider  only 
the  general  legal  characteristics  of  the  ordi- 
nance; for,  if  it  is  not  legal,  the  other  questions 
go  with  it,  and,  if  it  is,  they  are  probably  not 
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important  enough  to  Justify  reversal  in  this  par- 
ticular case. 

This  ordinance  preyents  any  nnmber  of  the 
people  of  the  State  attached  to  one  of  the  sev- 
eral political  parties  from  marching,  together 
with  their  party  banners  and  inspiring  music, 
up  and  down  the  principal  streets,  without  the 
written  consent  of  some  municipal  officer.  The 
Masonic  and  Odd  Fellows'  organizations  must 
first  obtain  consent  before  their  charitable  steps 
desecrate  the  sacred  streets.  Even  the  Sunday 
School  children  cannot  assemble  at  some  central 
point  in  the  city,  and  keep  step  to  the  music  of 
the  band  as  they  march  to  the  grove,  without 
permission  first  bad  and  obtainea.  The  Grand 
Army  of  the  Republic  must  be  preceded  in  their 
march  by  the  written  consent  of  His  Honor,  the 
Mayor,  or  march  without  drums  or  fife,  shouts 
or  songs.  It  prevents  a  public  address  upon 
any  subject  being  made  on  the  streets.  It  pre- 
vents an  unusual  congregation  of  people  on  the 
streets,  under  any  circumstances,  without  per- 
mission. 

The  ordinance  is  framed  on  the  theory  that 
an  unusual  crowd  or  congregation  of  people  up- 
on one  of  the  public  streets  of  a  city  is  either 
of  itself  a  disturbance  of  the  public  peace,  or 
that  it  threatens  the  good  order  of  the  commun- 
ity. A  crowd  of  people  is  one  of  the  most  or- 
dmaiy  incidents  of  every  day  life  in  any  city  of 
considerable  size  in  this  country.  A  fire,  a 
runaway,  ap  unusual  sight,  collects  a  crowd  as 
if  by  magic;  and  it  is  not  a  fair  estimate  of  the 
character  and  habits  of  the  American  people  to 
assume  that  the  public  peace  is  threatened 
when  numbers  of  them  congregate. 

We  do  not  believe  that  the  legislative  grant 
of  power  to  the  city  council,  as  enumerated  in 
the  sections  above  cited,  can  be  so  construed  as 
to  authorize  the  city  council  to  take  from  the 
people  of  a  city  and  the  surrounding  country  a 
privilege  exercised  by  them  in  eveiy  locality 
throughout  the  land — to  form  their  processions 
and  parade  the  streets  with  banners,  music, 
songs  and  shouts.  It  is  an  abridgnent  of  the 
rights  of  the  people.  It  represses  associated 
effort  and  action.  It  discourages  united  effort 
to  attract  public  attention  and  challenge  pub- 
lic examination  and  criticism  of  the  associated 
purposes.  It  discourages  unity  of  feeling  and 
expression  on  great  public  questions,  economic, 
religious  and  political.  It  practically  destroys 
these  great  public  demonstrations  that  are  the 
most  natural  product  of  common  aims  and 
kindred  purposes. 

The  power  to  pass  such  an  ordinance  should 
be  clear  and  controlling  before  it  can  be  upheld, 
and  take  away  from  the  people  the  pnvilege 
they  have  exercised  ever  since  the  organization 
of  the  government. 

Public  parades  of  this  character  are  not  un- 
lawful in  their  intent,  purpose  and  result.  They 
are  not  mala  in  se.  if  they  are  to  be  mala  pro- 
htbita,  it  ought  to  be  by  some  general  law,  and 
not  by  local  regulation.  "All  charters  and 
laws  and  ordinances  must  be  capable  of  con- 
struction, and  must  be  construed  in  accordance 
with  constitution^  principles,  and  in  harmony 
with  the  general  laws  of  the  land;  and  any  or- 
dinance that  violates  any  of  the  recognized 
rights  and  privileges,  or  the  principles  of  legal 
and  equitable  rights,  is  necessarily  void  so  far 
as  it  does,  and  void  entirely  if  it  cannot  be  ap- 
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plied  according  to  its  terms."    Fhue^s  Cam 
(Mich.),  6  West.  Rep.  140. 

We  conclude  that  the  city  charter  only  grants 
such  power  to  the  Common  Council  of  the  City 
of  Wellington  as  will  enable  tbe  city  to  preserve 
the  public  peace,  and  maintain  good  order,  sub- 
ject to  the  limitations  and  conditions  required 
by  the  rights  of  the  people  themselves,  as  se- 
cured by  the  general  principles  of  the  law,  as 
exemplified  by  their  univerad  action  since  the 
organization  of  the  government,  and  the  com- 
mon occurrences  in  every  dty  in  the  Union  on 
every  public  or  festive  occasion.  Tlie  right  of 
the  people  in  this  State,  by  organization,  to  co- 
operate in  a  common  effort,  and  by  a  public 
demonstration  or  parade  to  influence  public 
opinion,  and  impress  their  strength  upon  the 
public  mind,  and  to  march  upon  the  public 
streets  of  the  cities  of  the  States  with  the  usual 
accompaniments  of  bands,  banners,  transpa- 
rencies, glee  clubs  and  all  the  accessories  of 
public  meetings,  is  too  firmly  established,  and 
has  been  too  often  exercisea,  to  be  now  ques- 
tioned, or  to  be  made  the  basis  of  an  ordinance 
forbidding  the  same,  predicated  on  the  false  as- 
sumption that  they  are  dangerous  to  the  peace 
of  the  public,  or  inimical  to  the  good  order  of 
the  city. 

Of  course,  such  parades  are  subject  to  the 
operation  of  the  laws  upon  the  subject  of  riots, 
mobs,  unlawful  assemblies  and  nuisances, 
whenever  they  become  so;  and  city  ordinanoQ 
and  statutes  of  the  State  already  afford  ample 
protection  to  the  public,  and  ready  processes  to 
prohibit,  repress  and  arrest  offenders,  when- 
eyer  the  original  purposes  of  such  parades  are 
perverted,  and  they  become  criminal  in  char- 
acter and  action.  '*It  is  quite  possible  that 
some  things  have  a  greater  tendency  to  produce 
danger  and  disorder  in  the  cities  tfian  m  small- 
er towns  or  rural  places.  This  may  justify 
reasonable  precautionary  measures,  but  nothing 
further;  and  no  inference  can  extend  beyond 
the  fair  scope  of  powers  granted  for  such  a 
purpose,  ana  no  grant  of  absolute  discretion  to 
suppress  lawful  action  altogether  can  be  granted 
at  all.  That  which  is  an  actual  nuisance  can 
be  suppressed  just  so  far  as  it  is  noxious;  and 
its  noxious  character  is  the  test  of  its  wrong- 
fulness. There  may  be  substances,  like  some 
explosives,  which  are  dangerous  in  cities  under 
all  circumstances,  and  made  dangerous  by  dty 
conditions;  but  most  dangerous  things  are  not 
so  different  in  cities  as  to  require  more  than  in- 
creased or  qualified  safeffuanis;  and  to  suppress 
things  not  absolutely  dangerous,  as  an  easy 
way  of  getting  rid  of  the  trouble  of  regulating 
them,  is  not  a  process  tolerated  under  free  in- 
stitutions. Regulation,  and  not  prohibition, 
unless  under  clear  authority  of  the  charter,  and 
in  cases  where  it  is  not  oppressive,  is  the  extent 
of  city  power."    Fraze^s  Ca$e,  supra. 

The  title  to  the  ordinance  seems  to  indicate 
that  the  object  in  view  was  the  regulation  of 
street  parades,  and  regulation  means  to  control, 
to  govern,  to  subject  to  certain  restrictions  or 
restraints  growing  out  of  a  condition  of  affairs, 
a  state  of  public  opinion,  some  threatened  in- 
vasion of  public  or  private  rights,  or  some  un- 
usual commotion.  The  word  employed  nec- 
essarily implies  that  street  parades  are  lawful, 
but  that  certain  restrictions  may  be  necessary 
to  preserve  the  public  from  harm.    It  might  bs 
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proper,  mi  tcconnt  of  tbe  peculiar  condldona 
of  attain  Id  a  <itj,  that  itteet  parades  should 
be  eonflned  to  certain  atroets,  or  should  be  con- 
ducted within  certain  hours  of  the  day,  or 
tfaould  be  forMddeo  Id  the  nl^bt  time,  or  that 
the  police  departcneDt  should  have  some  pre- 
vious notice,  or  that  there  should  be  otber  rea- 
gonablo  K^ulatlona  respecting  them,  justified 
by  such  a  condition  that  it  would  be  apparent 
that  regulation,  and  not  prohibition,  was  the 
objectM  tbe  ordinance;  because  the  power  can- 
not he  extended  to  prohibition,  for  the  very 
essence  of  regulation  Is  the  existence  of  some- 
tbin^rtobe  regulated.  Swttt  v.  WcUiath,  41  lad, 
r,  McOoaviU  v.  Jersey  Oily,  89  N.  J.  L.  88; 
Bnmton  v.  Oberlin,  41  Ohio  8t.  478;  Autlin  v. 
Marray,  lOHck.  121; DueiMaU  t.Nea  Albany, 
■ii  Ind.  288:  B/iaUerou  v.  JetferiontiUt,  26  Ind. 
193. 

It  is  not  a  reasonable  regulation  to  rest  tbe 
power  arbilrarilj  in  the  mayor  to  grant  or  re- 
fuse permission  to  any  association  of  persoDs, 
combined  forleml  and  meritorious  purposes,  to 
parade  tbe  itrcela  with  music.  The  use  of 
musical  instrumenls  on  such  occsfions  Is  not 
■pecially  ohjectionahle.  Hongs  and  shouts, 
cDeera  and  the  waiving  of  banners,  have  always 
been  considered  as  demonstratlonBof  approval, 
and  not  as  tending  to  create  disturbances,  or 
provohe  breaches  of  the  peace.  All  these  are 
the  usual  accompaDlmenta  of  public  demon- 
itraiioDa  in  every  civilized  country;  and  there 
isnothlDgin  thelruse,  on  all  ordinary  occasions 
of  this  <£aracter,  to  Justify  ahsolule  probibi- 
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local  dislurhance  that  would  seem  to  create  a 
necessity  for  such  an  unusual  attempt  at  reg- 
ulation. 

All  bylaws  made  to  regulate  parades  must 
fix  tbe  conditions  upon  which  all  persona  or 
associations  can  move  upon  the  public  streets, 
expressly  and  inlelligenlly — such  conditions 
operating  on  all  of  toe  same  class  alike,  and 
being  reasonatde  in  their  requirements,  and  not 
oppressive  in  thelroperation;  and  must  not  give 
tbe  power  of  permitting  or  restraining  proces- 
sions to  an  unregulated  official  discretion,  and 
thus  allow  an  officer  to  prevent  those  with 
whom  he  did  not  aeree  on  controverted  ques- 
tions from  calling  public  attention  to  tbe  prin- 
ciples of  their  party,  or  tbe  objects  of  their  or- 
Eaization,  in  one'of  tbe  most  effectual  methods 
own  to  associated  effort. 

For  alt  these  reasons,  and  because  of  all  these 
results  and  consequences,  we  doubt  tbe  power 
of  the  City  Council  of  Wellington  to  pass  the 
ordinance  in  question,  and,  because  it  is  not  free 
from  fair  and  reasonable  doubt,  resolve  the 

aueation  sgainst  the  city,  and  pronounce  the  or- 
inance  illegal  and  void. 
ii  it  reeommendei  that  tht  jitdgmtnt  of  Oit 
Court  bcloa  b«  Teair»ed,  aad  tJi«  cats  remartdttt 
for  further  proettdingi  in  aeeordartee  nith  thii 
opinion. 

Bjr  the  Court: 

It  is  so  ordered,  all  tbe  Justices  concurring. 


MISSOtlRI  8IJPREME  COURT. 
Jacob  LAMFERT.  Betp*-. 
P.  L.  HAYDEL,  Appt., 


I... Mo...,.) 

L  A  r««trihint  upon  »Ii«iia,tloB  of  an  equi- 
table lUe  eatate  ma;  be  Impoaed  br  the  settlor  of 
tbe  estate  and  will  be  enf  or««d  la  equity. 


a.  Tha  limitation  of  the  power  of  »e—liil 

que  tmrt  to  dispose  of  his  Interest  In  tbe  In. 
come  of  property  devtaed  to  trust  for  the  use  of 
teetator'g  bokb  to  enjoy  tbe  lonta.  Issues  and 
proflta  thereof  during  tbelrnatural  Ilree,  Is  valid, 
and  an  BslKnment  by  ot;e  Kia  of  hts  Interest  in 
such  rents  and  proflts  Is  not  valid  either  as  to  tlia 
rents  already  aoorued  or  thereafter  to  aoamob 
iHovember  SS.  1888.) 
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APPEAL  by  defendant,  to  the  St.  Louis 
Court  of  Appeals,  from  a  judgment  of  the 
St.  Louis  Circuit  Court  (Lubke,  J,),  in  favor 
of  the  plaintiff  in  an  action  to  compel  a  testa- 
mentary trustee  to  account  for  the  rents  and 
profits  of  certain  real  estate.  The  Court  of 
Appeals  reversed  the  judgment  and  the  case 
was  thereupon  transferrra  to  the  Supreme 
Court.    Bevenal  affirmed. 

The  facts,  and  question  presented,  are  stated 
in  the  opinion. 

Messrs.  J.  K.  Hanabrouiph  and  E.  B, 
Adams,  with  Messrs.  Hitehcoek*  Madlll 
&  Finkelnbnr|f»  for  appellant: 

Under  the  will,  Junius  Jacobs  could  not  dis- 
pose of  his  interest  in  the  rents  and  profits,  in 
advance  of  their  being  paid  over  to  him  bj  the 
trustee;  and  his  assi^ment  qt  the  same  is  void. 

Dougal  v.  Fryer, 8Mo.  40;  Glamorgan  v.  Lane, 
9  Mo.  447;  Langdon  v.  Ingram,  28  Ind.  8d0; 
Stewart  v.  Brady,  8  Bush,  o28;  Stewart  y.  Bar- 
row, 7  Bush,  868;  1  Washb.  Real  Prop.  4th  ed. 
*54,  top  p.  80, §  45  e^  seq.\  2  Minor,  Inst.  252; 
Laval  V.  Sta'ffd,  64  Tex.  870;  Blackstone  Bank 
V.  DatU,  21  Pick.  42;  Montague  v.  Orane,  12 
Mo.  App.  582;  NichoU  v.  Eaton,  91  U.  8.  716 
(28  L.  ed.  264);  Eyde  v.  Woods,  94  U.  S.  628 
(24  L.  ed.  264);  Spindle  v.  Shrew,  9  Biss.  199; 
Broadway  Nat.  Bank  v.  Adams,  188  Mass.  170; 
Pacific  Nat.  Bank  v.  Windram,  138  Mass.  175; 
Thaekara  v.  Mintzer,  100  Pa.  151;  Steib  v. 
Whitehead,  111  111.  247;  Pope  v.  EUiott,  8  B. 
Mon.  66;  CJamp  v.  Oleary,  76  Ya.  140;  Siemers 
V.  KUeburg,  66  Mo.  196.      ^ 

If  the  clause  in  the  will  restraining  the  alien- 
ing of  the  rents  and  profits  is  void,  &en  the  en- 
tire trust  is  void;  the  creation  of  the  trust  and 
restraining  the  alienation  are  an  entirety,  and 
utterly  incapable  of  separation  without  doing 
violence  to,  and  wholly  ignoring,  the  testator's 
scheme  and  manifest  Intent. 

Boot  V.  Stuyvesant,  18  Wend.  257. 

Messrs.  C.  Jr.  &  J*  D.  Johnson*  Albert 
WInstein,  H«  S.  D*Arcy,  and  Connlnii^ 
ham  ft  Eliot  for  respondent. 

Sherwood,  J.,  delivered  the  opinion  of 
the  court: 

The  clause  of  the  will  of  Gfeorgc  R.  Jacobs, 
deceased,  brought  in  question  by  this  litigation, 
is  as  follows: 


'*I  give  and  devise  the  next  or  middle  Iot» 
and  the  storehouse  thereon  ...  to  the  said 
John  Byrne,  Jr.,  and  P.  L.  Haydel,  of  St, 
Louis  Uounty,  in  trust,  and  for  no  other  pur- 
pose, for  the  use  and  benefit  of  my  three  sons, 
Wm.  H.,  Charles  A.,  and  Junius,  in  equal 
shares,  as  long  as  they  all  may  live,  with  power  - 
in  my  three  sons  to  use  and  enjoy  equally  the 
rents,  issues  and  profits  thereof  during  their 
natural  lives.  When  all  three  of  mv  siud  sons 
have  died,  it  shall  be  the  duty  of  said  trustees, 
or  their  successors  in  office,  to  convey  this  lot 
and  the  storehouse  thereon,  in  fee  simple,  to 
the  descendants  or  heirs  at  law  of  William  H., 
Charles  A.,  and  Junius,  in  equal  proportions, 
per  stirpes.  As  long  as  any  of  my  three  sons, 
lust  named,  survive,  the  said  trustees  shall 
hold  said  propertjr  in  trust  for  the  use  and 
benefit  of  the  survivor  or  survivors,  and  the 
descendants  or  heirs  at  law  of  the  deceased  .  .  / 
My  object  in  making  the  foregoing  disposition 
of  my  St.  Louis  property,  and  in  attaching  the 
limitations  aforesaid,  is  to  secure  to  my  chil* 
dren  a  certain  annual  income  beyond  the  acci- 
dent of  fortune  and  bad  management  on  their 
part,  and,  with  this  end  in  view,  to  take  away 
from  them  the  power  of  disposing  of  the  same, 
or  of  creating  any  liens  thereon,  or  of  making 
the  same  liable  in  any  wav  for  their  debts." 

John  Byrne,  Jr.,  one  of  the  trustees  named 
in  the  will,  declining  to  act,  the  defendant, 
Haydel,  is  the  only  acting  trustee.  He  took 
charge  of  the  property  in  1878,  collected  the 
rents,  etc. 

In  April,  1885,  Junius  Jacobs  executed  and 
delivered  to  plaintiff  a  deed  of  assignment,  pur- 
porting to  convey  to  him  all  the  interest  in  the 
rents  and  profits  of  the  property  accrued,  and 
thereafter  to  accrue.  The  defendant,  having 
been  notified  of  the  assignment,  refused  to  rec- 
ognize it  as  valid.  The  plaintiff  thereupon 
instituted  this  proceeding  against  him  to  compel 
an  accounting,  for  Judgment  for  the  amount 
found  to  be  due  upon  such  accounting,  and  for 
other  and  further  relief. 

The  answer  of  the  defendant  denied  that  the 
plaintiff  acquired  any  interest  in  the  rents  and 
profits  by  reason  of  the  assignment,  and  alleged 
that  said  assignment,  under  the  terms  of  the 
will ,  was  void.  He  further  alleged  that  neither 
at  the  date  of  the  assignment  to  plaintiff,  nor 


V.  Foster,  86  N.  T.  671.  Where  the  beneficial  Inter- 
eet  i8  in  the  fund  itself,  and  the  only  limitation 
upon  the  right  of  the  ce«tui  quA  trust  is  the  discre- 
tion of  the  trustee  as  to  the  amount  to  be  paid 
Srom  time  to  time,  and  the  manner  of  expending 
the  fimd  for  the  benefit  of  such  beneficiary, 
such  an  interest  is  assignable  by  the  cestui  qu/e 
trtwt,  and  passes  to  assignees  under  bankrupt  and 
Tisolvent  Acts,  and  is  liable  to  be  reached  by  a 
creditOFB^  bill.  Havens  v.  Healy,  15  Barb.  801;  Bryan 
w.  Knickerbacker,  1  Barb.  Ch.  409.  A  power  of  ap- 
pointment by  will,  conL'erred  on  a  life  tenant,  does 
not  empower  him  to  devise  the  land  charged  with 
the  payment  of  his  own  debts.  Bails  v.  Dampman 
(Md.)  1 L.  R.  A.  5i6.  In  the  execution  of  a  power  to 
appoint,  the  words  in  the  wfll  declaring  that  testa- 
tor*s  debts  are  to  be  paid,must  be  regarded  as  imma- 
terial and  inoperative.  Id.;  White  v.  Elauffman,  4 
Gent.  Rep.  161,  66  Md.  03. 

Bute  in  Indiana.  Where  a  life  estate  is  created 
in  a  devisee  named,  and  the  same  will  devises  the 
remainder  to  devisees  also  named  and  their  lawful 
heirs,  the  devisees  teke  an  estate  in  fee.  Uockstedler 
V.  Hockstcdler,  7  West.  Rep.  77, 108  Ind.  606,  citing 

?himer  v.  Mann,  90  Ind.  102;  Biggs  v.  McCarty,  ^ 
nd.  363;  Gonzales  v.  Barton,  46  Ind.  206:  McCray  v. 
Lipp,  35  Ind.  llii;  Andrews  v.  Spurlin,  85  Ind.  262; 
Doe  V.  Jackman,  5  Tnd.  SS.*^:  Wasbb.  Kcal  Prop.  506; 

2  U  R.  A. 


Preet  Est.  27L  In  Indiana,  the  rule  in  Shelley's 
Case  is  the  firmly  established  law;  and  unless  it  can 
be  affirmed  that  the  clause  respecting  the  power  of 
alienation  is  as  clear  and  decisive  as  that  which 
created  the  estate,  the  estate  cannot  be  cut  down* 
Allen  V.  Craft,  7  West.  Rep.  613, 100  Ind.  476:  Foun* 
tain  County  Coal  &  Min.  Co.  v.  Beckleheimer,  102  Ind. 


passes  in  opi  _  „     

of  the  testator.  McCray  v.  Lipp,86I]M.116.  Where 
there  is  a  remainder  limited  to  children  or  grand- 
children the  implication  is  that  the  first  taker  is  in- 
vested with  nothing  more  than  a  life  interest  in 
the  property.  Goudle  v.  Johnston,  7  West.  Rep. 
580,  loo  Ind.  427;  Hawk.  Wills,  2d  ed.  178.  Upon 
principle,  an  estate  created  by  clear  words  cannot 
be  enlarged  by  words  less  clear  and  decisive.  Allen 
V.  Craft,  7  West  Rep.  613,  100  Ind.  476:  Bailey  v. 
Sanger,  6  West.  Rep.  666, 108  Ind.  264.  Hence  a  be- 
quest of  property  to  a  wife  *^or  her  use  during  her 
natural  lifetime^*  is  a  clear  restriction  not  on&  to 
her  life,  but  to  her  use.  Goudie  v.  Johnston,  7  West. 
Rep.  680, 100  Ind.  427.  Really  cannot  be  subjected 
to  debts  of  life  tenant.  See  Balls  v.  Dampman,  1  L» 
R.  A.  645.  For  power  of  appointment  by  life  ten- 
ant, see  Id.  For  devise  to  wife  during  widowhood, 
see  Myers  v.  Adler,  1 L.  R.  A.  482. 
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nnoe  that  date,  did  he  bave  any  money  in  his 
handa,  arising  from  said  rents  and  profits,  due 
said  Junius  Jacobs,  or  the  plaintiff.  His  answer 
(xmcludes  with  a  prarer  that  the  court  would 
construe  the  aforesaid  clause  of  the  will,  and 
enter  a  decree  for  the  guidance  and  protection 
of  him  in  his  capacity  as  trustee. 

The  circuit  court  held  the  clause  in  the  will 
restraining  the  alienation  of  the  rents  and 
profits  void,  the  assignment  valid;  Bud,  as  the 
t»ttmony  showed  that  the  defendant  had 
in  his  hands  $168.96  at  the  hearing  of  the  cause 
a  decree  was  entered  allowing  the  trustee  $30 
for  answering?,  and  gave  Judgment  against  him 
for  the  residue  and  costs.  Be  thereupon  ap- 
pealed to  the  St.  Louis  Court  of  Appeals,  where 
the  lodgment  of  the  lower  court  was  reversed; 
but  inasmuch  as  Lewis,  P.  c7.,  dissented,  basing 
his  conclusion  on  the  ground  that  the  majority 
opinion  was  contrary  to  two  decisions  of  this 
court  (McDowell  v.  Broion,  21  Mo.  67,  and  Mo- 
liraine  y, Smithy  42  Mo.  45),  the  cause  was  trans- 
ferred to  this  court,  under  the  provisions  of  sec- 
tion 6  of  the  Constitutional  Amendment  con- 
cerning the  judicial  department 

The  prominent  point  in  this  cause— one 
which  overshadows  all  the  rest — ^is.  Were  the 
limitations  in  this  will  void,  as  being  in  restraint 
of  alienation?  If  this  question  be  answered 
in  the  negative,  it  will  be  needless  to  inquire 
as  to  the  correctness  of  the  ruline;  in  regard  to 
stating  the  account  between  the  plaintiff  and  the 
defendant,  or  as  to  the  amount  due  the  former 
—since  the  defendant  has  not  refused  to  come 
to  an  accounting  with  his  cestui  qxie  trust,  nor 
shown  any  unwillingness  to  respond  to  bis 
obligation  towards  him;  so  that  a  negative  an- 
swer, as  aforesaid,  disposes  of  the  whole  case, 
so  far  as  concerns  the  plaintiff;  and  this  is  all 
that  is  necessary  to  do.  In  order,  then,  to  de- 
termine what  answer  shall  be  returned  to  the 
question  propounded,  it  becomes  necessary  to 
examine  the  clause  of  the  will  upon  which 
both  the  plaintiff  and  the  defendant  rely  to  sup- 
port their  respective  contentions. 

An  examination  of  that  clause,  in  connection 
with  the  authorities,  leaves  no  room  to  doubt 
that,  taken  as  a  whole,  it  lacks  nothing,  either 
of  form  or  substance,  to  make  the  intent  of  the 
testator  effective,  provided  that  intent  is  such 
a  one  as  a  court  of  chancery  can  sanction,  pro- 
tect and  effectuate.  That  the  testator  intended 
to  give  his  sons  but  a  limited  control  over  the 
reots,  issues  and  profits  of  the  realty  devised  to 
the  trustees — a  control  beginning  only  upon 
payment  to  them  of  such  reuts,  etc. ;  that  be 
intended  those  rents  should  be  inalienable;  that 
they  should  not  be  anticipated;  that  they  should 
be  unsubiect  to  an^  debta  or  |liens  created  by 
the  beneficiaries — ^is  quite  too  plain  for  argu- 
ment; and  this  is  especially  true  when  the  duty 
of  the  courts  is  considered — a  duty  emphasized 
by  statute— to  make  the  intent  of  a  testator  the 
pole  star  of  construction.  Rev.  Stat.  §  4008, 
UcM  V.  ^efhens,  65  Mo.  670. 

The  validity  of  the  devise,  therefore,  as 
against  creditors  and  assignees,  is  the  only 
question  at  present  at  issue. 

It  will  be  proper  to  ascertain,  before  proceed- 
iag  further,  whether  the  cases  already  cited 
from  our  own  reports  have  any  material  bear- 
ing on  the  point  under  discussion.  That  of 
McHvaine  ▼.  Smith,  42  Mo.  45,  was  a  case 
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where  a  man  attempted  to  place  property,  its 
rents  and  profits,  in  the  hands  of  a  tniatee,  so 
that  neither  could  be  reached  by  his  creditors 
— ^a  case  where  the  "beneficiary  himself  was 
the  donor;"  and  it  was  held  that  this  could  not 
be  done.  This  was  the  point  in  judgment,  and 
any  remarks  of  a  broader  scope  must  be  classed 
as  dicta. 

The  case  of  McDowell  v.  Brawn,  21  Mo.  57, 
was  one  which  involved  the  construction  of  a 
deed,  not  a  will.  The  footing  clause  was  to 
the  grantee,  "and  her  heirs  from  henceforth  and 
forever."  Subsequent  to  this  granting  clause 
were  words  indicating  a  desire  on  the  part  of 
the  grantor  that  the  grantee,  his  daughter, 
should  not  alienate  the  estate,  but  that  upon 
her  death  the  property  should  "revert  to  the 
children  of  my  said  daughter,  as  well  living  as 
to  be  bom."  And  on  these  words  it  was 
claimed  that  the  daughter  only  took  a  life  estate, 
with  remainder  to  the  children.  But  it  was 
ruled  that,  the  fee  having  passed  by  the  grant- 
ing clause,  any  subsequent  restriction  upon 
alienation,  beine  repugnant  to  the  fee  ^nted, 
was  void,  and  tnis  was  the  only  point  in  judg- 
ment. Anything  else  said  in  the  case  was  said 
arguendo,  and  does  not  carry  with  it  the  force  of 
an  adjudication;  nor  does  the  language  used, 
even  m  argument,  at  all  bear  upon  the  point 
whether  there  could  be^  as  to  a  life  estate,  a 
restriction  upon  alienation. 

In  quite  a  recent  case  in  this  court,  where  a 
deed  came  under  consideration — an  instru- 
ment which  contained  apt  and  sufilcient  words 
to  confer  a  fee  upon  the  first  taker,  but  failed 
to  expressly  convey  a  life  estate  to  her — and  the 
rule  was  invoked  that  the  remainder  over  was 
void,  we  refused  to  applv  the  rule;  notwith- 
standing there  was  a  decided  repuguancy  be- 
tween the  legal  significance  of  the  two  clauses 
in  controversy;  and  we  examined  "the  face  of 
the  entire  deeid  in  question,"  and  from  that  ex- 
amination we  deduced  the  conclusion  that  as 
the  object  was  to  give  a  life  estate  to  the  daugh- 
ter, with  remainder  over  to  the  husband,  we 
ought  to  "make  the  intention  of  the  parties 
effectual,"  and  so  it  was  ruled.  Bean  v.  Ken- 
muir,  2  West.  Rep.  126,  86  Mo.  666. 

That  case  strongly  exemplifies'  the  growing 
tendency  in  modern  adjudication  to  give  as 
much  consideration  to  the  claims  of  obvious 
justice  as  to  the  demands  of  an  arbitrary  and 
technical  construction.  There  is  nothing,  there- 
fore, in  the  two  cases  heretofore  mentioned, 
and  which  occasioned  the  transfer  of  this  cause 
to  prevent  the  consideration  of  the  case  at  bar 
upon  correct  principles,  and  as  a  case  of  first 
impression  in  this  court. 

Those  aflirming  the  validity  of  the  clause  of 
the  will,  as  against  the  claims  of  creditors  or 
assignees,  have  cited  authorities  showing  that 
the  doctrine  of  restraint  upon  alienation  does 
not  apply  even  to  a  legal  life  estate,  but  only  to 
estates  in  fee;  and  authorities  have  been  cited 
of  a  contrary  effect.  The  weight  of  authoritv 
would  seem  to  favor  the  conclusion  that  such 
restraints  are  not  invalid,  except  when  annexed 
to  a  legal  title  in  fee;  and  there  is  certainly 
great  force  in  the  position  that  if  a  le^l 
estate  for  life  can  be  fettered  by  a  restraint 
upon  alienation,  a  more  rigid  rule  should  not 
prevail  in  regard  to  equitable  life  estates. 

But  V  may  be  conceded  that  restraints  upon 
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the  alienation  of  legal  life  estates  are  invalid 
at  law,  and  still  It  does  not  follow  that  such 
restraints  are  invalid  in  respect  to  estates  in 
equity  of  a  similar  duration.  The  reasons  for 
this  view  of  the  matter  will  now  be  presented, 
and  they  will  be  confined  to  the  question 
here  at  issue,  i.  e.,  whether  a  restraint  may  be 
imposed  upon  the  alienation  of  an  equitable  life 
estate,  such  as  was  created  in  the  assignor  In 
the  present  instance. 

Trusts  of  this  character  are  the  "creatures  of 
equity."  They  had  tbeir  origin  in  courts  of 
chancery,  and  are  alone  cognizable  in  such 
courts.  The  growth  of  the  system  of  Jurispru- 
dence pertaining  to  them  has  been  slow  and 
gradual  in  its  development,  and  the  methods  and 
the  nature  of  the  relief  given  in  respect  of  them 
consist  in  the  new  application  of  old  princi- 
ples to  new  cases  as  they  arise  according 
to  their  exigency.  1  Perry,  TrusU,  §§  7, 8, 17; 
1  Story,  Eq.  Jur.  18th  ed.  §  49. 

Being  the  creatures  of  equity,  thev  must  be 
and  are  administered  and  enforced  in  accord- 
ance with  the  inherent  and  peculiar  rules 
which  pertain  to  that  system  of  jurisprudence. 
Sometimes  those  rules  accord  with  and  are  in 
conformity  to  the  rules  of  law;  sometimes  they 
vary  from  them  partially  or  totally. 

It  has  been  urged  that  the  restraint  upon 
alienation  which  is  allowed  in  trusts  for  the 
separate  use  of  married  women  is  an  exception 
which  proves  the  rule  that  such  restraints  are 
not  to  be  allowed  in  other  cases.  But  it  must 
be  remembered  that  this  exception,  as  well  as 
the  doctrine  upon  which  it  is  grafted,  are  botib 
of  comparatively  modem  growth.  The  doctrine 
that  a  married  woman  could  have  a  separate 
estate — an  estate  free  from  the  control  of  her 
husband— only  dates  back  to  the  first  quarter  of 
the  last  century. 

In  Hulme  v.  Tenant,  1  Brown,  Ch.  16.  de- 
cided in  1778,  it  was  ruled  that  a  limitation  to 
the  separate  use  did  not  prevent  the  feme  from 
alienating.  But  it  was  found  that  this  doctrine 
gave  very  insufiicient  protection  to  married 
women,  as  they  were  still  in  danger  of  parting 
with  their  property  under  the  infiuence  or  coer- 
cion of  their  husbands.  Subsequently  Lord 
Thurlow,  happening  to  be  nominated  as  trus- 
tee of  Miss  Watson  8  settlement,  directed  the 
insertion  of  the  words,  "  and  not  by  anticipa- 
tiou."  But  even  such  words  are  not  necessary 
if  an  intention  to  restrain  anticipation  can  be 
^thered  from  the  whole  instrument.  Bs  Rosf^ 
Trust,  1  Sim.  N.  S.  196;  Bengough  v.  Edridge, 

1  Sim.  199;  Dodan  v.  Blake,  8  Ir.  Eq.  849. 
Then  the  question  arose,when  the  settlement 

was  made  on  a  feme  sole,  whether  a  clause  re- 
straining alienation  would  apply  as  to  a  future 
and  unknown  husband.  At  first  it  was  ruled 
that  it  would  not.  Maasey  v.  Parker,  2  Mylne 
&  K.  174.  But  Lord  Cottenham,  who  haa  de- 
cided the  case  just  cited,  overruled  it  in  Tullett 
V.  Armstrong,  4  Mylne  &  C.  877,  decided  in 
1840, wherein  he  ruled  that,when  property  was 
given  for  the  separate  use  of  a  woman,  it  would 
shift  with  her  condition,  be  at  her  disposal 
when  single  or  discovert,  and  come  anew  into 
operation  and  vigor  when  marital  relations  were 
entered  into. 

It  is  observable  of  that  case  that  it  overrules  the 
principles  announced  in  Newton  v.  Beid,  4  Sim. 
141  (decided  in  1880),  and  Malcolm  v.  O'Calla- 
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ghan,  5  L.  J.  Ch.  N.  S.  187  (decided  in  1886)» 
and  other  cases;  that  notwithstanding  a  restric- 
tion against  alienation,  yet  such  restriction 
was  void  unless  there  was  a  gift  over  in  that 
event — the  ver}'  same  doctrine  as  that  asserted 
in  1811  in  Brandon  v.  Bobinson,  18  Yes.  Jr. 
429,  and  upon  which  the  pkuntiff  relies  for 
sucoeiM  in  the  present  instance. 

Lord  Cottenham  was  in  much  doubt  as  to  the 
ground  upon  which  to  base  his  decision  in 
TuUetfs  Case,  supra;  but  finally,  after  much 
consideration,  he  placed  it  upon  the  broad 
ground  that  a  court  of  chancery  had  an  inher- 
ent power  to  modify  estates  of  its  own  creation^ 
and,  in  virtue  of  that  jurisdiction,  to  establish 
the  validity  of  the  separate  use  to  the  fullest 
extent,  in  order  to  effectuate  the  intention  of 
the  donor,  which  might  be  defeated  but  for 
such  interposition.  He  said:  "  YThen  once  it 
was  established  that  the  separate  estate  of  a 
married  woman  was  to  be  so  far  enjoyed  by  her, 
as  a  feme  sole,  as  to  bring  with  it  all  the  inci- 
dents of  property,  and  that  she  might  therefore 
dispose  of  it  as  a  feme  sole  might  do,  it  was 
found  that  to  secure  to  her  the  desired  protec- 
tion against  the  marital  rights  it  was  necessary 
to  qualify  and  fetter  the  gift  of  the  separate 
estate  by  prohibiting  anticipation.  The  power 
to  do  this  was  established  by  authority  not  now 
to  be  questioned,  but  which  could  only  have 
been  founded  upon  the  power  of  this  court  to 
model  and  qualify  an  interest  in  property  which 
it  had  itself  created,  without  regard  to  those 
rules  which  the  law  has  established  for  regulat- 
ing the  enjoyment  of  property  in  other  cases. 
If  any  rule,  therefore,  were  now  to  be  adopted 
by  wnich  the  separate  estate  should,  in  any 
case,  be  devested  of  the  protection  of  the  clause 
against  anticipation,  it  would  in  such  cases  de- 
feat the  object  of  the  power  so  assumed.  A 
feme  eotert,  with  a  separate  estate  not  protected 
by  a  clause  against  anticipation,  is,  in  most 
cases,  in  a  less  secure  situation  than  if  the  prop- 
erty had  been  held  for  her  simply  upon  trust. 
In  the  latter  case  this  court,  with  Uie  assistance 
of  her  trustees,  can  effectually  protect  her;  in 
the  other,  her  sole  dependence  must  be  upon 
her  husband  not  exercising  that  infiuence  or 
control  which,  if  exercised,  would,  in  all  prob- 
ability, procure  the  destruction  of  her  sepa- 
rate estate.  In  the  case  of  a  gift  of  separate 
estate,  with  a  clause  against  anticipation,  the 
author  of  the  gift  supposes  that  he  has  effectu- 
ally protected  the  wife  against  such  influence 
or  control.  Upon  what  principle  can  it  be  that 
this  court  should  subject  her  to  it,  and  by  so 
doing  defeat  his  purpose,  and  completely  alter 
the  character  and  security  of  his  gift?  The 
separate  estate,  and  the  prohibition  of  anticipa- 
tion, are  equally  creatures  of  equity,  and  equally 
inconsistent  with  the  ordinary  rules  of  property. 
The  one  is  only  a  restriction  and  Qualification 
of  the  other.  The  two  must  stand  or  fall  to- 
gether." 

That  case  affords  a  striking  illustration  of 
what  Judge  Story  so  eloquently  observes:  "The 
beautiful  character,  pervading  excellence,  if 
one  may  so  sa^,  of  equity  jurisprudence,  is  that 
it  varies  its  adjustments  and  proportions  so  as  to 
meet  the  ver^  form  and  pressure  of  each  par- 
ticular case,  in  all  its  complex  habitudes.  1 
Story,  Eq.  Jur.  §  489. 

And  Lord  Cottenham  frequently  laid  down 
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the  role  that  it  was  the  duty  of  a  court  of  equi- 
ty to  "adapt  its  practice  and  course  of  proceied- 
iug,  as  far  as  possible,  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  those 
new  cases  which  must  continually  arise,  and 
not,  from  too  strict  an  adhereDce  to  forms  and 
rules  established  under  very  different  circum- 
stances, decline  to  administer  Justice,  and  to 
enforce  rights  for  which  there  is  no  other 
remedy."  Taylor y.  Salman,  4  Mylne  &  0. 141 ; 
MareY.  Malaehy,  1  Mylne  &C.  559;  WaUtoarth 
Y.  ITM,  4  Mylne  &  C.  619. 

Now,  if  a  court  of  equity,  in  order  to  protect 
one  class  of  trusts,  creatures  of  its  own  creation, 
and  l)y  so  doins  to  effectuate  the  intention  of 
the  author  of  the  eift,  exercises  its  own  inher- 
ent power  to  model  and  qualify  an  interest  in 
equitable  property  without  regard  to  the  rules 
wnich  the  law  has  established  for  regulating  the 
enjoyment  of  property  in  other  cases,  it  is 
difficult  to  see  why,  with  a  like  object  in  view, 
f.0.,  the  effectuation  of  the  gift  Just  as  its  author 
intended  it  to  be  effectuated,  such  court  may 
not  lay  down  and  declare  a  rule,  in  such  a  case 
as  this, which  shall  be  equally  effectual  in  pre- 
Tcnting  the  intention  of  the  donor  from  being 
thwarted — a  rule  which  injures  or  defrauds  no 
one,  which  violates  no  rule  of  public  policy, 
and  which  gives  stability  and  protection  to  a 
provision  which,  originating  in  the  warmest  ties 
of  affection,  seeks  to  afford  to  the  beneficiary  a 
sure  and  unfailing  refuge  against  the  vicissi- 
tudes of  fortune. 

If  a  court  of  equity,  as  already  seen,  will 
guard  such  a  trust  in  one  case  with  Jealous 
solicitude,  why  should  it  fail  to  do  so  in  another, 
in  circumstances  equally  meritorious?  No 
sound  reason  can  be  urged  to  support  a  negative 
answer  to  this  question,  unless  that  be  deemed 
a  good  reason  which  is  based  upon  some  isolated 
technicality.  But,  as  a  general  rule,  a  court 
of  equity,  in  administering  its  peculiar  juris- 
prudence, regards  substance,  not  form,  and  re- 
fuses to  be  hampered  by  the  narrow  confines  of 
technical  formulas.  Instances  almost  too  nu- 
merous for  computation  are  to  be  found  in  the 
books  where  instruments  void  and  valueless  at 
law  are  held  valid  and  enforce  in  equity. 

Under  the  operation  of  the  rule  announced  in 
BrandonY,Bobin9on,lSYea,JT.429,itupra,whi]e 
a  clause  against  alienation  is  held  invalid,  on  the 
ground  that  a  donor  creating  a  life  estate  could 
not  attach  to  his  gift  conditions  forbidding  its 
alienation,  yet,  even  by  that  rule,  an  equitable 
estate  for  hfe  may  be  given,  with  a  limitation 
over  to  a  third  person,  should  the  life  tenant 
attempt  to  alien  it  or  become  bankrupt;  or  a 
donor  can  place  his  bounty  beyond  the  reach  of 
creditors,  by  making  it  optional  with  the  trustee 
whether  he  will  pay  the  income  to  the  benefi- 
ciary. In  all  these  instances,  there  is  more  or 
less  restraint  upon  the  right  of  alienation.  The 
only  effect  of  the  English  rule  where  the  instru- 
ment is  drawn  in  accordance  with  it,  and  the 


terms  of  the  instrument  are  not  complied  with, 
is  that  the  interest  becomes  forfeit,  and  so  the 
creditors  get  nothing;  and  they  get  nothing  also 
where  there  is  a  discretion  as  to  payment  lodged 
with  the  trustee.  If  this  be  so,  it  seems  difficult 
to  see  why  the  founder  of  the  trust  may  not  do 
by  a  direct  restraint  upon  alienation  what  he 
may  indirectly  do  by  another  method.  Sound 
reason  would  seem  to  maintain  that  such  a  dis- 
tinction is  too  shadowy  for  a  court  of  equity  to 
follow;  especially  so,  as  by  a  direct  restraint 
upon  alienation  the  intention  of  the  donor  is 
effectuated,  and  by  the  indirect  method  his  in- 
tention is  frustrated  and  overthrown. 

But,  whatever  may  be  the  view  taken  by  the 
English  Courts  on  this  question,  some  courts  of 
the  highest  authority  in  this  country  maintain 
the  opposite  view,  holding  that  those  considera- 
tions which  apply  to  legal  estates  have  no 
application  where*  property  is  transferred  in 
trust,  as  in  such  instances  the  trustee  takes  the 
whole  property,  with  the  usual  incidents  of 
alienation,  and  in  like  manner  the  beneficiary 
takes  the  lesal  title  to  the  income  when  it  is 
paid  over  to  him,  and  therefore  the  point  about 
restraints  upon  alienation  has  no  foundation 
either  in  law  or  in  fact.  This  is  the  position 
taken  by  the  Supreme  Court  of  Massachusetts, 
in  a  cause  which  was  twice  argued  (Broadway 
Nat.  JBoJ^k  V.  Adams,  133  Mass.  170),  and  the 
tru^t  in  that  case,  substantially  identical  with 
that  one  before  us,  held  valid. 

Similar  adjudications  have  been  made  in 
Pennsylvania  from  an  early  period  in  its  judi- 
cial history  {Thackara  v.  Mintzer,  100  Pa.  151, 
and  cases  cited);  and  in  other  States  (Vermont, 
Barnes  v.  Daw,  4  New  Eng.  Rep.  717,  59  Vt, 
.530,and cases  cited:  Maryland,  Smilhy.  Tawers„ 
12  Cent.  Rep.  872).  The  two  cases  just  cited 
are  quite  recent,  the  former  having  been  de- 
cided in  1887,  and  the  latter  in  June  of  the 
present  year. 

The  Supreme  Court  of  the  United  States  in 
me/ials  V.  Eaton,  91  U,  S.  716  [23  L.  ed.  2541, 
has  affirmed  the  validity  of  such  trusts,  and  al- 
so in  a  subsequent  case —  Eyde  v.  Woods,  94U, 
S.  528  [24  L.  ed.  264]. 

The  opposite  view  is  taken  in  several  States, 
and  the  authority  in  support  of  that  view  will 
be  found  in  the  briefs  of  counsel.  In  some 
States  the  validity  of  such  trusts,  where  the 
fund  proceeds  from  the  bounty  of  another,  is 
sanctioned  by  express  statutes.  This  is  true  of 
New  York,  New  Jersey,  Illinois  and  Tennessee. 
Decisions  in  those  States,  therefore,  iBire  of 
no  value  in  the  disaission  of  the  question 
where  such  statutory  provisions  are  not  in- 
volved. 

The  judgment  of  tJie  St,  Louis  Court  of  Ap- 
peals wiU  he  afflnned,  and  tJie  cause  remanded  to 
that  Court,  with  directions  to  order  iJie  Circuit 
Court  to  dismiss  tJu  plaintiff  *s  petition. 

With  the  exception  of  R»y»  J.,  absent,  all 
concur. 
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■I.  The  lk«t  that  br  the  ehartar  of  a 
■nntii»l  benefit  amodatton  a  pertlouUr 
metlioC  of  Qotloe  of  Bnewments  laUlng  due  la 
deolamd  to  tw  nifflolent  ftnd  binding  od  hU  mem- 
bers dora  not  exempt  tfae  aorpoiAf  on  from  the 
i>penitlcai  of  tlie  prlndplea  of  equitable  estoppel 
whlDh  ^plf  to  all  other  paraoDO,  tutural  or  Ju- 
ridloaL 
t.in  matter*  MB^cOng  the  ezecatlon  of 
eontra^ita.  the  doctiue  of  eatoppel  >"* 
DO  useDrsl8iit9c«uoe  vben  the  contract  Eu  been 
compiled  wltb.  It  Is  only  Id  caaea  of  oonoom' 
pllnuoe  tbat  the  queatlon  BTlsee  whether  Uie 
olber  part;  baa.  by  mlarepreaentaUoiu  or  oouise 
of  oonducti  estopped  blmaelf  from  aettlng  up 
la  a  around  of  fortalture. 
re  not  fftvored  br  the  lav;  uid 
in  oases  of  Inauranee,  where  tlie  oompanj  baa 
puivued  a  coiuse  of  oonductwhloh  leads  the  iD- 
■ured  honestlr  to  believe  that  by  coDtormlDK 
thereto  bis  rights  will  be  protected,  the  ootnpaii}' 
will  be  eetoppad  from  clalmlnR  a  forfeiture,  al- 
thougb  hiDurred  UDder  the  letter  of  the  contract. 
i.Ben«a  thaiwh  the  charter  providea 
<KiIy  fbr  lumee  b^  poetlng.  ret.  If  tba  com- 
paoy  edopla  the  practloe  oralwajs  sending 
writtcD  Dotloo  by  mall,  to  a  particular  class  of 
»menta  due,  and  If  on  a  par- 
ar  occasion  It  failed  to  send  luch  notice,'  and 
a  failure  to  pay  was  solely  due  to  the  want 
itlce.  and  If,  assoon  as  Informed,  payment 
tendered,  the  company  la  estopped  from 
-  the  forfeiture. 


Msend  noUoe,  andof  the 


•end  It  In  the  partieularease  Inwhlott 

"  ooauned,  that  this  waa  the  sole  cause 

.   .  neat,  and  that  piynMmt  was  offered 

aa  knowted«e  wm  obtained,  an  found 

"-*   and  ttMietore  th»  Judgment  ia  al- 

(November  19,  U8U 


ii  the  aril  District  Court  for  the  PariBh  of 
Orleans  (Houston,  J.),  in  favor  of  the  plaintiffs 


of  life  Insurance. 


TbefacU  are  stated  In  the  opinion. 

Met*r§.  Bayne.  Deneve  Jfe  Barna  for 
appellaDt. 

Me$tr».  W.  F.  A  D.  C.  Mellen  for  ap- 
pellees. 

J.,  delivered  the  opinion  of  the 


of  which,  or  their  designated  beneflciatiea,  are 
entitled  at  death  to  receive  an  aroouot  equiva- 
lent to  the  Bum  of  certain  assessments  wbicdi 
are  levied  upon  and  payable  b;  tlie  survJTinK 
members,  FlaintifTa  exhibit  a  certiflcate  of 
the  aaaociation,  recitfne  the  membership  of 
Julius  Aioni,  and  that,  In  consideration  or  t20 
by  bim  paid  as  such,  said  Aroni  hasaecuredto 
his  children  (the  plaintiffs),  in  the  natui«  of 
insurance  upon  his  life,  all  the  benefits  of  said 
association,  subject  at  the  same  time  to  the 
conditions,  limitations  and  ^oalliBi  imposed 
by  the  charter  of  the  association. 

Defendant  admits  the  original  membership 
of  Aroni,  and  the  right  of  platntifCs  lo  claim 
whatever  is  due  In  the  certifli»le,  but  avers 
that,  in  accordance  with  the  provisions  of  the 
charter,  he  had,  prior  to  his  death,  been  duly 


_-, .-  forfeiture  not  favortd  in 

lain.   Forlelturea  are  odious  and  will  only  be  — 

forced  whore  there  la  the  cloarese  evidence  I 

that  was  the  Intention  or  the  portlee.    Bacon,  £ 

vflt  A«o.  &  Ins.  I  ass.     "Id  tianaactlont  of  i 

nature,"  It  la  easy  to  misle~  "  -    '■.. 

•lltr;  and  If  the  party  baa 

upon  bis  rivhis.   Heunev. 

41  Fa.  107;  Buokt>ee  v.  U.  S 

Ml;  Buse  V.  Mutual  Ben. 

Union  Cent  L.  Ins.  Co.  r. 

Howell  V.  Knickerbocker 

Whitehead  v.  Now  York  t 

lOe  N.  Y.  113:  Bervmonn  T 

Mo.  App.  aaft  O'KelUy  v.  G 

■  Hun,  iaO;  BrookLrn  L.  In 


_,  .._ IB,  the  ordinary  prln- 

<!iiinM  or  estoppel  apply  and  preclude  the  oomrany 
from  BCttlnB  up  the  furfclture.  .  Appleion  v.  Phe- 
nli  Mut,  L.  Ins.  Co.  63  N.  H,  Stl,  iJAm.  Hep.  220; 
Meyer  V.  Knickerbocker  L  Ins.  Co.  78  N.  Y.  516: 
Horn  V.Cole,  61  N.  If.  at7:r,lr)b  •-  ■  -  - 
Wolff.  SS  U.  B.  8»  (24  L.  ed.  3S7). 
tary  of  a  mutual  company  rctniuisi  mu  muiinj  Buut 
In  payment  ol  overdue  affiessments  and  dues,  with- 
out noUfylnff  the  insured  whether  the  ainount  of 
the  remittance  was  stillafactory  or  not,  such  action 
la  a  waiver  of  the  default.  Qeorgla  Uiiaonlo  Mut. 
U  Ina.  Oo.  V.  QlCsuu,  W  Ge.  SM. 


event  the  compa 


rfrom  loslatins 


.pany  from 
__-   -or   nonpayment  of   premium. 

Co.v.  Plrroe,  7B11L  «6.  Aatf  so  where 

the  Insured  was  misled  by  a  duly  autborlEed  ngtxn 
of  the  company  asio  the  day  of  payment,  the  non- 
payment of  the  premium  In  oonaeqiienoe  of  sucb 
Information  cannot  beset  up  to  avoid  tbe  polley. 
t>cl vase  V.  John  Hancoch  Mut.  L.  Ins.  Oo.UFed. 
Bep.  SB,  Tbe  Insured  may  rely  npon  the  ape»- 
mcDt  of  the  clerk,  employed  In  the  olBce  01  the 
irenersl  sRent  of  the  company,  and  clothed  wltb 

the  Inaiunla   of  asenoy,  that  p '    ' "■ 

Bhould  be  made  tor  future 

Mut  L.  Ins.  CtJ.  S8  Iowa,  a._ 
bocker  K  Ins.  Co.  SB  S.  Y.  B. 


i  personal   demand 
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suspended  for  nonpfl jment  of  assessments,  and 
entirelj  forfeited  his  membership,  and  all 
claima  against  the  association. 

The  charter  contains  the  following  pro- 
Tisions: 

**  Upon  proof  of  the  death  of  a  member, 
each  surviving  member  shall,  within  ten  days, 
pay  to  the  secretary  the  sum  of  $10.  A  notice 
posted  in  the  rooms  of  the  Cotton  Exchange 
shall  be  deemed  a  proper  notification  to  all 
members.  Any  member  not  having  paid  with- 
in ten  days  shul  be  suspended,  and  shall  be 
treated  as  not  being  on  the  rolls  of  member- 
ship;  and,  in  case  of  his  death  durin?  the 
period  of  such  suspension,  he  diall  forfeit  all 
claim  upon  the  association;  provided,  however, 
that  within  thirty  days  from  the  date  of  such 
notice,  upon  payment  of  past  dues,  and  any 
tDat  would  have  accumulated  had  he  remained 
a  member  of  this  association,  his  suspeusion 
flhall  cease.  Should  any  member  remain  in  de- 
fault after  the  said  term  of  thir^  days,  he  can 
only  be  reinstated  by  a  vote  oi  the  board  of 
directors,  and  upon  payment  of  all  arrears." 

To  become  a  member  it  was  essential  that 
the  applicant  should  be  either  a  member  of  the 
Cotton  Exchange,  or  holder  of  a  power  of  at- 
torney of  a  member  or  a  visiting  member,  or 
an  employ 6  of  said  exchange;  but  the  charter 
provided  that  "Any  memfier  may  withdraw 
from  the  Cotton  Exchange  without  severing 
his  oonnectioD  with  this  association.*' 

The  rule  with  regard  to  notice  was  evidently 
adopted  with  reference  to  the  origmal  condi- 
tions of  membership,  under  which  every  mem- 
ber having  access  to  the  floor  of  the  Cotton 
Exchange  would  have  the  opportunity  to  ob- 
acrve  the  posted  notices.  But,  as  time  went  on, 
under  the  operation  of  the  provision  last 
quoted,  there  arose  a  class  of  members  of  the 
assuciation  who  had  ceased  to  be  members  of 
the  exchange,  and  had  lost  the  privilege  of  ac- 
cess to  ita  rooms.  As  to  them  the  posting  of 
notices  in  a  room  which  they  were  forbidden 
to  enter  became  obviously  unavailing. 

We  do  not  say  that  this  chan^  of  condition 
operated  the  creation  of  any  new  right,  or  im- 
posed any  duty,  upon  the  association,  to  give 
a  different  notice  from  that  required  by  the 
charter.  It  might  have  stood  upon  its  rights, 
and  have  held  the  excluded  members  to  the 
hard  lines  of  their  contract.  But  it  did  not 
•choose  to  do  so.  On  the  contrary,  it  adopted 
the  just  and  reasonable  custom  of  sending  by 
mail  written  notices  of  all  assessments  due,  to 
all  such  members,  and  even  to  others  who  re- 
quested it.  It  is  true  that  the  president  says 
that  he  told  such  members  as  spoke  to  him  on 
the  subject  that  this  was  a  matter  of  courtesy, 
and  not  of  right;  but  he  docs  not  pretend  that 
he  made  such  a  statement  to  Aroni. 

Aroni  had  ceased  to  be  a  member  of  the  Cot- 
ton Exchange.  Under  the  custom  above  indi- 
cated, notices  were  always  mailed  to  his  ad- 
dress when  assessments  became  due,  and  he 
always  paid.  The  custom  was  to  send  notices, 
as  soon  as  an  assessment  was  posted,  to  all 
members  who,  like  Mr.  Aroni,  were  not  ad- 
mitted to  the  Exchange. 

In  November,  18^,  Mr.  Aroni  was  stricken 
with  cerebral  apoplexy  and  softening  of  the 
bndn,  from  wliich  date  until  his  death,  in  the 
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latter  part  of  1886,  he  remained  In  a  state  of 
mental  incompetency. 

Mr.  Aroni  had  an  office  on  Carondelet  Street, 
and  resided  in  rooms  on  Canal  Street,  both  of 
which  were  known  to  the  officers  of  the  asso- 
ciation charged  with  giving  notices.  In  Febru- 
ary, 1886,  two  deaths  occurred,  of  which  no- 
tices were  received  at  his  office,  and  his  son, 
Mr.  Ernest  Aroni,  promptly  paid  the  assess- 
ments. On  March  27,  1886,  another  member, 
Mr.  Friedlander,  died.  ]So  notice  was  ever  re- 
ceived of  this  death,  either  at  the  office  or  resi- 
dence of  Mr.  Aroni.  Mr.  Mellen,  his  friend  and 
associate  in  much  legal  business,  testifies  that  he 
regularly  examined  his  mail,  and  that  no  such 
notice  came .  If  it  had,  he  would  have  attended 
to  it.  Mr.  Ernest  Aroni  states  he  was  with  his 
father  day  and  night  at  his  residence,  and  that 
no  such  notice  came  there.  The  officers  of  the 
association  testify  that  notices  were  sent  out  as 
usual,  and  that  they  presume  one  was  sent  to 
Mr.  Aroni;  but  they  do  not  profess  to  remem- 
ber it  as  a  fact,  or  to  have  any  record  of  any 
kind  to  confirm  their  impression  based  simply 
on  their  ordinary  course  of  proceeding.  The 
liabiiitv  to  accidental  omission  in  sending  a 
laree  list  of  notices  is  too  great  to  justify  us  in 
giving  to  this  testimony  sufficient  weight  to 
overthrow  the  presumption  resulting  from  the 
fact  that  all  other  notices  sent  reached  their  des 
tination,  and  that  this  one  certainly  did  not. 

Another  fact  still  more  strongly  weighs 
against  Uie  defendant.  On  the  81st  of  March, 
1886,  Mr.  R.  !N.  Lewis,  another  member,  died. 
This  was  several  days  before  the  expijation  of 
ten  days  from  the  death  of  Friedlander,  at  a 
time  when  Mr.  Aroni  was  in  no  manner  in  de- 
fault, when  the  custom  clearly  entitled  him  to 
immediate  notice  of  the  assessment,  and  when 
there  was  no  excuse  for  not  sending  it  If  the 
former  notice  had  simply  miscarried  in  the 
piail,  it  is  not  likely  that  a  similar  accident 
would  have  happened  a  second  time.  If  the 
latter  had  been  received,  all  the  consequences 
of  the  former  accident  would  have  been  averted; 
yet  it  is  admitted  that  in  the  second  case  no  no- 
tice was  sent.  The  admitted  failure  to  give 
notice  in  this  case,  being  without  excuse,  sup- 
ports the  probability  of  failure  in  the  former, 
and  places  the  association  in  fault  There  is 
not  the  slightest  ground  for  attributing  the 
failure  to  pay  these  assessments  to  any  other 
cause  than  want  of  notice.  As  soon  as  the  de- 
fault came  to  the  knowledge  of  the  beneficaries, 
and  lon^  before  the  death  of  Mr.  Aroni,  the 
parties  immediately  tendered  payment  of  all 
assessments  due,  and  demanded  the  reinstate- 
ment of  Mr.  Aroni,  which  was  refused.  We, 
therefore;  accept  and  treat  it  as  a  fact  in  the 
case  that  Mr.  Aroni  was  not  notified  of  any  as- 
sessment which  he  failed  to  pay,  unless  the  sim- 
ple posting  in  the  exchange  operated  as  a  suffi- 
cient notice. 

The  learned  counsel  for  defendant  vigorously 
maintain  that  Mr.  Aroni  was  entitl^  to  no 
other  notice  than  the  posting;  that  the  charter 
is  a  contract  to  which  he  was  a  party,  and  by 
the  terms  of  which  he  is  bound;  and  that  he 
had  not,  and  ho  action  of  the  officers  of  the 
company  could  confer  on  him,  a  right  to  any 
other  notice  than  that  which  the  charter  de* 
clared  should  be  sufficient 
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We  can  discover  no  possible  reason  why  the 
defendant  should  he  exempt  from  the  applica- 
tion of  the  principles  of  equitable  estoppel 
which  operate  upon  all  other  persons,  natural 
and  juridical,  nor  whv  the  mere  fact  that  there 
was  a  contract  should  bar  their  application.  In 
matters  affecting  the  execution  of  contracts, 
there  would  never  be  any  occasion  for  invok- 
ing the  doctrine  of  estoppel  if  the  party  had 
complied  with  the  terms  of  his  contract,  because 
such  compliance  would  be  of  itself  a  sufficient 
basis  for  his  legal  rif hU  It  is  only  when  the 
terms  have  admittedly  not  been  complied  with 
that  the  q^uestion  arises  whether  the  other  party 
has,  bv  his  representations  or  conduct,  estopped 
himself  from  setting  up  such  noncompliance 
as  a  ground  of  forfeiture.  Says  Mr.  Bigelow: 
"Where  a  person,  by  his  words  or  conduct, 
voluntarily  causes  another  to  believe  in  the  ex- 
istence of  a  certain  state  of  things  and  induces 
him  to  act  upon  that  belief,  so  as  to  change  his 
previous  position,  he  will  be  estopped  to  aver 
a^inst  the  latter  a  different  state  of  things." 
Bigelow,  Estop.  Introduction,  p.  64. 

There  can  be  no  doubt  that  the  long  continued 

Sractice  of  the  defendant  company  to  send  to 
[r.  Aroni  prompt  notice  of  every  assessment 
as  soon  as  made,  justified  him  in  believing  that 
he  would  receive  such  notices,  and  in  acting  on 
the  belief  that,  by  pacing  When  so  notified,  his 
rights  would  be  protected.  The  case  is  very 
much  stronger  than  that  of  ordinary  insurance, 
where  a  fixed  premium  is  due  at  a  date  certain, 
and  where  the  insured,  independently  of  any 
notice,  is  fully  advised  of  his  duty  in  the  prem- 
ises. Here  notice  of  some  kind  was  absolutely 
essential  in  order  to  inform  the  insured  that 
anything  was  due.  But,  even  in  the  former 
class  of  cases,  it  has  been  universally  held  that, 
however  positive  the  terms  of  the  contract  in 
requiring  payment,  unconditionally,  of  the 
premiums  when  due,  yet,  if  the  company  pur- 
sues the  practice  of  notifying  its  policy  holder 
bei!£>re  the  maturity  of  his  premiums,  the  latter 
would  have  the  right  to  expect  and  to  rely  on 
receiving  such  notices;  and  that  if  the  com- 
pany failed  to  send  It  in  a  particular  case,  it 
would  be  estopped  from  claiming  a  forfeiture 
for  nonpayment  at  the  exact  time.  This  has 
been  held  by  the  United  States  Supreme  Court, 
usin^  the  following  lans^uagc: 

''Forfeitures  are  not  ravored  in  the  law,  and 
courts  are  always  prompt  to  seize  hold  of  any 
circumstances  that  indicate  an  election  to  waive 


a  forfeiture,  or  an  agreement  to  do  so,  on  which 
the  party  has  relied  and  acted.  Any  agreement, 
declaration,  or  course  of  action  on  the  part  of 
an  insurance  company  which  leads  a  party  in- 
sured honestljr  to  believe  that  by  conforming 
thereto  a  forfeiture  of  his  policy  will  not  be  in- 
curred, followed  by  due  conformity  on  his  part, 
will  and  ought  to  estop  the  compimy  from  in- 
sisting on  the  forfeiture,  though  it  might  bo 
claimed  under  the  express  letter  of  the  contract. 
The  company  is  thereby  estopped  from  enforc- 
ing the  contract.  In  the  present  case  it  ap- 
peared that  the  company  had  discontinued  its 
agency  at  the  placo  of  residence  of  the  insured 
soon  after  the  policy  was  issued,  and  had  given 
him  notice  by  mail,  from  time  to  time,  where 
and  to  whom  to  pay  the  premium.  Such  no- 
tice, it  would  seem,  had  never  been  omitted 
?rior  to  the  maturity  of  the  last  installment, 
'he  effect  of  the  judge's  charge  was  that  if 
this  was  the  fact,  and  if  no  notice  had  been 
given  on  that  occasion,  and  the  failure  to  par 
the  premium  was  solely  due  to  the  want  of  such 
notice,  it  being  ready  and  being  tendered  as 
soon  as  notice  was  given,  no  forfeiture  was  in- 
curred. We  think  the  charge  was  correct,  un- 
der the  circumstances  of  this  case.  The  insured 
had  good  reason  to  expect  and  to  rely  on  re- 
ceiving notice  to  whom  and  where  he  should 
pay  that  installment.  It  had  always  been  given 
beiore,"  etc.  N,  Y,  L,  InB.Go,  v.  Eggleston^  9ft 
U.  8.  572  [24  L.  ed.  841]. 

The  same  doctrine  was  reiterated  in  a  later 
case,  and  was  extended  to  a  case  where  the  in- 
surance company  was  in  the  habit  of  receivings 
the  premium,  though  tendered  a  few  days  after 
maturity,  and  was  thereby  held  to  be  estopped 
from  claiming  a  forfeiture  when  the  premiun& 
was  tendered  within  a  reasonable  time  of  the 
maturity.  Fhomix  Ins,  Co,  v.  Doster,  106  U.  S. 
80  [27  L.  ed.  661.    See  also  Home  L.  Ins,  Oo,  ▼. 
Pierce,  76  111.  426;  AttyQen,  v.  Continental  L. 
Ins,  Co,  88  Hun,  138;  Tlioimson  v.  St.  Louis  Mat. 
L,  Ins,  Co,  62  Mo.  469;  Fitzpatriek  v.  Mutual 
&  Benev,  L,  Ins.  Asso.  25  La.  Ann.  444.  The  last 
case  quoted  fully  recognizes  the  authority  of  a 
mutual  benefit  association,  like  the  defendant, 
to  change  the  method  of  notice  provided  in  the- 
charter,  and  held  the  company  estopped  from 
setting  up  a  forfeiture  under  the  charter  notice, 
where  the  new  notice  adopted  had  not  been* 
given.    We  consider  the  present  case  as  fully 
covered  by  the  principle  above  set  forth. 
Judgment  affirmed. 
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Richard  LANGDON  et  al, 

CENTRAL  R.   R   &  BANKING  CO.   OF 
GEORGIA,  T.  P.   Branch,  et  al, 

(....Fed.  Rep ) 

*1.  Where  A,  B  »nd  C,  dtiiens  »nd  rest- 
dents  of  Pennsylvania,  brought  their 

*Head  notes  by  Spekr,  J. 

NOTB.— Contract  tending  to  create  a  monopoly  is 
void.  SeeOulf,  C.&8.  F.B.Go.v.Texas,lL.  B.  A. 
M9. 
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bill  in  the  Southern  District  of  Ctoor^ 
gisbf  SLSstdnst  D  and  E,  citizens  of  Georg'ia,  and  F«. 
a  citlzeo  of  New  Jersey,  and  G,  a  citizen  of  New 
York,  and  claimed  therein  an  equitable  lien  upon 
or  trust  in  the  assets  of  F«  which  were  entirely 
within  the  limits  of  Georgia  and  the  Jurisdiction 
of  the  circuit  court,  and  in  which  assets  the  sev- 
eral complainants  and  defendants  were  all  in  a. 
more  or  less  degrree  interested,— AeZd,  that  in  such 
case  the  Jurisdiction  of  the  circuit  court  depends- 
upon  the  fact  that  the  property  against  which 
the  lien  or  trust  is  asserted  is  within  its  Jurisdio- 
tion  rather  than  upon  the  residence  of  the  eev*- 
eral  defendants. 


1888. 


Langdon  y.  Cbktbal  R.  R.  &  Bakking  Co.  of  Gsorgia. 
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1  WlMve  a  eitlaeift  or  eitlaeiui  of  one  State 
me  in  equity  dtiaens  of  other  States* 

in  tlie  dJstnot  where  the  property  in  oontroveray 
to  sttnated,  and  of  which  one  or  more  of  the  de- 
fendanta  is  or  are  inhabitants,— T^eld^  that  in  such 
ease  the  suit  does  not  abate  by  reason  of  the  non- 
residency  of  some  of  the  defendants;  but  that 
the  nonresident  defendants  who  have  been  prop- 
erly senred  by  publication  or  otherwise,  and  who 
ahall  faQ  to  appear,  are  nevertheless  bound. 

1  Where  A  eontracta  with  B  to  constmet 
a  nOlwayt  for  the  payment  of  which 
work  certain  secoritiee  of  the  railway 
are  pledcedU  f^^  subsequently,  with  the  ap- 
probationof  B,  transfers  the  contract  and  secu- 
ritiee  to  C  for  the  same  object,  who.  In  order  to 
pay  the  purchase  money,  borrows  from  D  and 
pledges  him  as  consideration  thereof  part  of  the 
profits  to  arise  under  the  contract,— held,  that  D 
becomes  entitled  to  an  equitable  lien  upon  the 
contract  and  securities  pledged  to  secure  pay- 
ment, and  that  B,  subsequently  purchasing  said 
contract  and  securities,  takes  them  subject  to 
Buch  Men,  and  the  moneys  and  assets  arising  un- 
der the  transfer  constitute  a  trust  as  to  D,  en- 
forceable in  a  court  of  equity.  Especially  Is  this 
■0  where  the  allegations  of  the  bill  present  a 
itrcmg  case  of  fraud. 

i  Under  a  provision  of  the  Constitution 
of  the  State  of  Georgia  reciting  that  'The 
General  Assembly  of  thS  State  shall  have  no 
power  to  authorize  any  corporation  to  buy  shares 
or  stock  in  any  other  corporation  in  this  State  or 
elsewhere,  or  to  make  any  contract  or  agreement 
whatever  with  any  such  corporation  which  may 
have  the  effect,  or  be  intended  to  have  the  elTect, 
to  defeat  or  lessen  competition  in  their  respect- 
ive businesses,  or  to  encourage  monopoly,  and  all 
soch  agreements  and  contracts  shall  be  Illegal 
and  Toid,*^— Tield,  that  a  purchase  by  a  railway 
company  In  Georgia  of  the  contract  to  construct 
the  line  of  a  competitiTe  company,  and  of  the 
lecuritiee  of  such  competitive  company,  with  a 
view  to  prevent  the  construction  of  such  com- 
peting line,  is  illegal  and  void,  although  accom- 
plished indli^tly,  and  constitutes  all  concerned 
in  such  illegal  transaction  trustees  as  to  assets 
resulting  therefrom  for  the  benefit  of  persons 
whose  rights  have  been  invaded. 

iA  hill  is  not  mnltifiuions  although  the 
dainis  of  the  several  complainants  arose  under 
different  contracts,  if  they  are  pursuing  upon  the 
aune  grounds  and  for  the  same  reasons  a  com- 
mon trust  fund  in  which  they  are  jointly' inter- 
ested. 

(November  80, 1888.) 

MOTION  for  an  iDJunction  and  receiver. 
Granted. 

Statement  hj  Speer,  J.: 

The  following  is  a  statement  of  the  issues 
involved  in  the  cause  on  trial: 

The  complainants,  Richard  Langdon,  J.  C. 
McNorton  and  L.  A.  Con  well,  citizens  of  the 
State  of  Pennsylvania,  bring  their  bill  against 
tbe  Savannah,  Dublin  &  Western  Short  Line 
Railway,  a  corporation  of  this  district,  the 
United  States  Construction  &  Improvement 
Company  of  New  Jersey,  doing  business  in  the 
City  of  Savannah,  James  A.  SimmoDS,  of  the 
State  of  New  York,  Thos.  P.  Branch,  a  citi- 
zen of  this  district,  and  the  Central  Railroad  & 
Banking  Company  of  Georgia,  and  allege — 

That  the  Savannah,  Dublin  &  Western  Short 
Line  Railway  Company  is  incorporated  to  build 
fend  operate  a  railway  from  Savannah  to  Dub- 
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lin  and  Americua.  That  the  Macon  &  Dublin 
Railway  Company  is  incorporated  to  build  a 
railroad  from  Macon  to  Dublin.  That  the  for- 
mer bought  all  the  charter  rights  and  fran- 
chises of  the  latter,  and  in  that  manner  became 
authorized  to  build  and  equip  a  railroad  from 
Savannah  to  Macon. 

That  on  the  18th  of  March,  1887,  the  Savan- 
nah, Dublin  &  Western  Short  Line  Railway 
Company  (which  for  conciseness  we  will  term 
the  Short  Line  Company)  and  John  McKech- 
ney,  made  a  contract  by  which  the  company 
deposited  with  McKechney  all  its  capital  stock 
except  $60,000,  its  mortgage  bonds  to  the 
amount  of  $3,000,000,  with  its  local  aid  and  all 
the  bonds  to  be  issued  on  that  part  of  the  road  * 
between  Dublin  and  Macon,  the  entire  prop- 
erty to  be  delivered  to  be  held  by  McEecnney 
as  security  for  all  of  his  outlay  on  the  roaa» 
with  full  power  to  him  to  self  or  pledge  the 
same  to  secure  funds  for  its  construction.  Mc- 
Kechney, in  consideration  of  this  agreement, 
obliged  himself  to  build,  construct  and  equip 
the  road  from  and  to  the  terminal  points  above 
mentioned,  subject  to  any  changes  that  might 
be  agreed  on  by  the  parties. 

On  the  19th  of  March,  1887,  McKechney 
assigned,  by  written  instrument,  his  rights  un- 
der this  contract  to  the  United  States  Construo- 
tion  &  Improvement  Company,  chartered  in 
New  Jersey  to  construct,  bulla,  lease  or  pur- 
chase railrokda.  This  was  done  with  the  assent 
of  the  Short  Line  Company,  and  the  bill  alleges 
with  distinctness  that  tnis  created  a  trust  in  the 
Construction  Company  to  build  the  road  from 
Savannah  to  Macon. 

On  the  19th  of  March,  1887,  the  Construc- 
tion Company  and  the  Short  Line  Company 
made  a  supplemental  contract  whereby  the 
former  undertook  to  pay  certain  existing  lia- 
bilities of  the  latter  in  the  amount  of  $19,228.93 
for  the  pay  of  civil  engineers'  work,  services 
and  material,  as  iudioated  in  a  schedule  at- 
tached to  such  contract,  the  payment  to  be 
deemed  a  part  of  the  cost  of  construction. 
The  Construction  Company  agreed  further  to 
pay  to  the  Short  Line  Compainr  $28,940.95  for 
the  charter  and  franchises  of  the  Macon  A 
Dublin  Company,  to  enable  the  Short  Line 
Company  to  perfect  its  title  to  the  Macon  & 
Dublin  Company.  Copies  of  the  several  agree- 
ments before  referred  to  are  attached  as  exhib- 
its to  the  bill,  and  are  not  questioned. 

On  the  22d  of  March,  1887,  an  agreement 
was  entered  into  between  Thomas  P.  Branch, 
of  Augusta,  and  James  A.  Simmons,  of  New 
York-,  reciting  the  facts  that  they  had  obtained 
the  organization  of  the  Construction  Company 
in  New  Jersey,  with  a  capital  stock  of  1,000 
shares  of  the  par  value  of  $100  each,  and  that 
946  shares  had  been  issued  as  "full  paid"  stock 
to  John  McKechney,  and,  together  with  $2,700, 
delivered  to  him  as  the  consideration  for  the 
assignment  to  the  Construction  Company  of 
the  contract  of  March  16.  1887,  between  the 
Short  Line  Company  and  McKechney;  and 
that  the  Construction  Coojpany  had  under- 
taken to  pay  certain  debts  of  the  Short  Line 
Company,  amounting  to  about  $19,228.92, 
which  John  McKechney  had  not  assumed;  and 
that  by  ' '  assignment  and  transfer  duly  made,** 
the  946  shares  of  Construction  Company  stock 
owned  by  McKechney  was  now  the  property 
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of  Branch  and  Simmons,  share  and  share  alike, 
Branch  and  Simmons  undertaking  to  advance 
an  equal  portion,  as  necessary  to  pay  the  claims 
before  mentioned  against  the  Short  Line  Com- 
pany. They  a^rreed  further  to  hold  for  three 
years  from  March  22,  1887,  610  of  the  946 
shares  of  Construction  Company  stock,  unle.  8 
otherwise  mutually  agreed,  and  that  one  cer- 
tificate for  the  510  shares  should  be  issued  to 
James  A.  Simmons  and  Thomas  P.  Branch 
jointly;  that  it  could  be  transferred  by  consent 
of  both;  that  its  valid  power  shoula  be  ezer- 
oised  Jointly. 

It  was  agreed  that  the  remaining480 shares 
should  be  issued  in  like  manner  to  Thomas  P. 
Branch  and  Cornelius  Y.  SideU  jointly,  with 
like  provision  as  to  transfer.  This  agreement 
was  made  binding  on  their  legal  representatives 
4ind  assignees.  The  parties  were  to  be  enti- 
tled to  an  interest  in  the  said  shares  propor- 
tionate to  the  amount  each  paid  only  to  the 
sum  necessary  to  pay  the  debt  of  the  Short 
Line  Company. 

Sidell  and  Branch  i.eceived  the  436  shares  on 
Karch  23,  1887,  and  agreed  to  hold  them  ppon 
the  terms  agreed  to  by  Simmons  and  Branch, 
in  an  agreement  hereafter  set  forth.  Simmons 
thereafter  obtained  Branch's  and  Sidell's  inter- 
est in  the  entire  matter.  He  became  in  this 
manner  fully  possessed  of  the  assets  of  the 
Short  Line  Company  and  the  trusts  of  the 
Oonstruction  Company. 

On  the  20th  of  April,  1887,  Simmons  agreed 
with  Richard  Langdon,  one  of  the  plainttf[s, 
that  if  he,  L'angdon,  would  discount  Sim- 
mons' promissory  note  for  $5,000,  payable  four 
months  after,  for  the  purpose  of  raising  the 
sum  which  Simmons  had  undertaken  to  pay 
by  his  contract  with  Branch,  he,  Simmons, 
would  pay  to  Langdon  one  fourth  of  all  the 
gains,  profits  and  emoluments  which  should 
accrue  to  Simmons  by  virtue  of  the  contract 
before  described.  In  case  it  became  necessary 
■to  pay  the  note,  Langdbn  and  Simmons  each 
agreed  to  pay  an  equal  proportion.  Langdon 
avers  that  he  performed  his  part  of  the  agree- 
ment, but  that  Simmons  fail^  to  perform  his. 
The  bill  further  alleges  that  on  the  2lst  day  of 
April  an  agreement  was  made  by  Simmons  and 
.J.  0.  MclNorton,  which  was  to  the  same  effect 
as  that  made  with  Langdon,  and  McNorton, 
one  of  the  complainants,  gave  his  note  the  2ist 
day  of  April,  1887,  to  the  said  James  A.  Sim- 
mons, payable  four  months  after  date,  for  the 
sum  of  ^,000.  Subsequently,  in  lieu  of  tliis 
note,  he  gave  Simmons  his  check  for  $2,000 
and  a  new  note  for  $3,000.  McNorton  did  all 
he  had  promised,  but  Simmons  wholly  failed 
to  keep  his  covenant. 

On  the  27th  of  December,  1887,  the  defend- 
ant Simmons,  and  the  plaintiff  L.  A.  Con  well, 
agreed  that  in  consideration  of  the  payment  to 
Simmons  by  Conwdl  of  $2,800,  Simmons,  his 
heirs,  assignees,  etc. ,  agreed  to  pay  Con  well  one 
sixth  of  the  profits  and  emoluments  of  the  con- 
tracts before  described.  In  case  the  advances 
were  repaid  by  the  Construction  Company, 
Simmons  agreed  i6  pay  Con  well  $791.66.  Con- 
well  paid  the  $2,800.  In  this  manner  the  re- 
•quircd  sum  was  raised.  Copies  of  idl  the 
'Contracts  referred  to  are  annexed  and  made  ex- 
hibits to  the  bin.  The  complainants  aver  that 
under  these  several  agreements  they  became 
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equitably  interested  in  aU  of  the  oontracts  for 
the  construction,  building  and  equipment  of  thfl 
railway,  and,  further,  that  they  oecome  equlta* 
bly  entitled,  to  the  extent  of  meir  interest,  to 
the  security  of  the  stocks,  bonds  and  oUier 
assets  of  the  Short  Line  B(»d  which  had  becm 
originally  transferred  to  McEechney  for  the 

gurposes  of  the  trust  created  in  him,  vis. :  to 
uild  the  Short  Line  Road,  and  subseouently 
vested  in  James  A.  Simmons  for  the  United 
States  Constractlon  &  Improvement  Com- 
pany. 

They  charge  that  they  nor  either  of  them 
have  received  any  part  of  the  net  gains,  profits 
or  emoluments.  Thomas  P.  Brancm,  they  state, 
is  a  director  in  the  Construction  Company,  a 
director  also  in  the  Short  lAne  Company,  and 
Simmons  is  the  president  of  the  Oonstruction 
Company. 

The  complainants  charge  that  Branch  and 
Simmons,  who  themselves,  without  consulting 
the  stockholders  or  other  officers,  managed  the 
affairs  of  the  Oonstruction  Company,  have  un- 
lawfully,secretly  and  privily  conspired  and  con- 
federated with  unknown  parties  to  cheat  and 
defraud  the  complainants;  and,  without  the 
knowledge  or  authority  of  plaintiffs  or  the 
directors  and  stockholders  in  the  Construction 
Company,  they  have  sold  to  Thomas  P.  Branch 
for  a  nominal  consideration  all  of  their  inter- 
ests in  the  stock  of  the  Construction  Company, 
and  that  Branch  and  Simmons  have  entered 
into  an  agreement  to  sell  and  deliver  the  entire 
control  of  the  Construction  Company,  with  all 
the  securities,  stock  aod  bonds,  of  Uie  Short 
Line  Company  delivered  to  them  to  build,  con- 
struct and  equip  the  road  to  the  Central  Railroad 
&  Banking  Company  of  Georgia  for  the  purpose 
of  defeating  the  construction  of  the  road,  and 
to  render  it  impossible  for  the  Construction 
Company  to  do  so,  and  thus  to  cheat  and  de- 
fraud plaintiffs  of  all  returns  to  which  they 
were  legally  entitled  to  their  contracts.  The 
plaintiffs  charge  upon  information  and  belief 
that  Simmons  and  Branch  have  made  a  large 
profit  for  themselves  out  of  the  transaction,  and 
that  their  action  was  void  and  in  excess  of  their 
power;  that  Branch  and  Simmons  have  not 
disclosed  their  designs,  but  have  lulled  plaint- 
iffs into  a  false  sense  of  security;  that  they  will 
now  be  totally  defeated  of  their  rights  and  in- 
terests, which  are  of  great  value.  Complain- 
ants distinctly  charge  that  the  attempted  pur- 
chase by  the  Central  Railroad  &  Banking 
Company  of  the  control  of  the  stocks,  assets 
and  properties  of  the  United  States  Construc- 
tion Company  is  a  contract  or  agreement  which 
has  the  effect,  or  was  intended  to  have  the  ef- 
fect, to  defeat  or  lessen  competition  in  their 
respective  businesses,  and  to  encoura^  a  mo- 
nopoly, contrary  to  the  express  provision  of 
paragraph  4  of  section  2  of  the  Constitution  of 
Georgia,  and  that  the  same  is  therefore  illegal 
and  void  and  should  be  so  decreed  by  the  court. 
They  allege  that  the  amount  or  value  in  dispute 
exceeds  the  sum  of  $2,000,  and  that  all  the  as- 
sets and  property  to  which  they  have  an  eoui- 
table  lien  are  in  the  district  and  in  the  jurisaic- 
tion  of  the  court. 

An  amendment  to  the  bil]  makes  a  party  E. 
P.  Alexander,  a  citizen  of  Qeorj^  residing  in 
this  district,  and  within  the  jurisdiction  of  the 
court,  and  the  Savannah  &  Fort  YaUey  Rail- 
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way  CompoDy,  a  corporation  also  within  the 
jurisdiction. 

The  amendment  further  charges  that  the 
whole  scheme  of  Branch  and  Bimmons  was  a 
fraudnlent  speculation,  that  they  had  no  inten- 
tion to  comply  with  the  contract  of  the  Con- 
struction Company  to  build  and  e^uip  the  Short 
Line  Road;  that  the  Construction  Company 
was  in  truth  nothing  but  a  fiction  and  was  used 
to  protect  Branch  and  Bimmons  from  any  in- 
dividual liability;  that  they  had  absolute  con- 
trol of  the  Construction  Company  and  that  its 
oipital  stock  was  never  actually  paid  in  by 
them,  but  that  Branch  and  Simmons  adopted 
the  favorite  plan  and  device  of  corporate  ma- 
nipulators to  realize  large  gains  and  accumulate 
fortune  at  the  expense  of  the  public,  and  used 
that  as  stock  which  was  a  mere  fiction. 

They  charge,  further,  that  the  United  States 
CoDstmction  Company  is  insolvent  and  bad 
admitted  the  rights  of  complainants;  this  was 
made  evident  by  placing  the  plainti£F  Langdon 
on  the  board  of  directois  of  that  company;  and 
Branch  also  admitted  the  rights  of  the  com- 
plainants as  they  are  set  out  in  the  bill. 

That  the  Savannah,  Dublin  &  Western  Rail- 
way Company  also  had  knowledge  of  complain- 
ants' advancements  to  its  construction  fund 
and  resulting  rights,  and  placed  Langdon  on 
the  board  of  directors  of  that  company  also,  in 
order  that  he  mij^ht  protect  the  nghtsof  him- 
self and  his  associates.  ThatE.  P.  Alexander, 
made  party  bv  the  amendment,  is  the  president 
of  the  Central  Railroad  &  Banking  Company, 
and  contracting  for  the  purchase  and  transfer 
of  the  stock  of  tne  Construction  Company  acted 
in  the  interest  of  the  Central  Railroad  &  Bank- 
ing Ck>mpany. 

That  the  Savannah  &  Fort  Valley  Railway 
Company  is  a  corporation  recently  formed  of 
the  friends  of  the  Central  Railroad  &  Banking 
Company;  that  E.  P.  Alexander  is  likewise  its 
president;  that  it  is  a  creature  of  that  company; 
that  the  purchase  of  the  stock  of  the  stock- 
holden  of  the  Short  Line  Company  was  made 
by  U.  C.  Cunningham  and  A.  K.  Lawton,  Jr., 
of  the  firm  of  Lawton  &  Cunningham,  the  gen- 
end  counsel  of  the  Central  Railroad  &  Banking 
Company,  and  ex  officio,  of  the  Savannah  £ 
Fort  Valley  Railroad  and  the  Short  Line  Com- 
pany, and  the  United  States  Construction  & 
Improvement  Company;  and  that  the  money 
paid  was  the  money  of  the  Central  Railroad 
^L  Banking  Company. 

The  bill  further  charges  that  the  Fort  Valley 
Company  and  the  parties  in  whose  name  the 
stocks  purchased  as  aforesaid  stand  are  not  hold- 
erg  for  value,  but  in  truth  hold  them  for  the 
Central  Railroad  &  Banking  Company  of 
Oeor^a;  and  that  the  assumption  by  the  Savan- 
nah &  Fort  Valley  Railroaa  Company  of  the 
Construction  Company  stock  bought  by  E.  P. 
Alexander  is  itself  a  contract  or  agreement 
which  has  the  effect  to  defeat  or  lessen  competi- 
tion and  to  encourage  a  monopoly,  contrary  to 
the  express  provision  of  parai^raph  4,  section  2, 
of  the  Constitution  of  Georgia,  and  should  be 
so  decreed  by  the  court.  There  is  a  general 
pT&jeT  for  discovery,  and  many  interrogatories 
addressed  to  E.  P.  Alexander  and  the  Savan- 
nah &  Fort  Valley  Railroad  Company  by  which 
they  seek  disclosure  of  the  transaction  herein- 
before described,  and  the  present  relations  of 
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the  parties  and  their  purposes  and  dispositions 
with  reference  to  the  complainants'  alleged  in- 
terest, and  the  stock  and  assets  ffeneraUy  of  the 
Short  Line  Company,  upon  which  complain- ' 
ants  seek  to  assert  ana  enioroe  an  equitable  lien. 

The  prayers  of  the  original  bill  are  (l)that 
the  attempted  purchase  of  the  contracts,  stock, 
securities,  assets  and  other  properties  of  the 
United  States  Construction  &  Improvement 
Company  be  declared  void  and  of  no  effect, 
and  that  the  Central  Railroad  &  Banking  Com- 
pany of  Gleorgia  be  declared  a  truslee,  for  the 
benefit  of  complainants,  of  all  the  stocks,  con- 
tracts, assets  and  other  properties  belonging  to 
the  Constzuction  Company  in  its  possession  or 
under  its  control,  to  the  extent  of  plaintiffs'  in- 
terest; (2)  that  Simmons  and  Branch  may  be 
compelled  to  account  generally  for  all  money 
or  properties  received  by  them  from  the  Cen- 
tral Railroad  &  Banking  Company  or  its 
representatives  or  other  parties,  and  that  an 
account  may  be  taken  immediately,  and  that 
they  may  be  declared  trustees  for  the  benefit 
of  plaintiffs;  (8)  a  general  and  special  prayer 
for  discovery,  with  many  interrogatories  to 
Branch  and  to  Simmons,  and  others  to  the  Cen- 
tral Railroad  &  Banking  Company. 

They  pray  for  a  temporary  injunction  until 
the  hearing  to  restrain  Branch  and  Simmons, 
the  Construction  Company,  the  Short  Line 
Company  and  the  Central  and  other  parties  de- 
fendant from  consummating  or  carrying  into 
effect  any  contract,  engagement  or  agreement 
by  which  complainants  may  be  defrauded  of 
their  rights,  and  for  general  reli^,  subpena, 
etc. 

Li  the  amended  bill  the  plaintiffs  pray  that 
E.  P.  Alexander,  the  Fort  Valley  Railway,  the 
Construction  Company,  may  be  compelled  to 
make  full  and  complete  discovery  under  oath 
of  all  contracts,  dealings  between  themselves 
and  Branch,  Simmons,  the  Construction  Coni- 
panyj  the  Short  Line  Company,  in  relation  to 
the  transfer  of  all  the  stocks,  bonds,  assets  and 
other  properties  of  the  Short  Line  Railway 
Company,  which  were  pledged  with  the  Con- 
struction Company  as  security  for  their  contract 
to  build  the  road  from  Savannah  to  Macon, 
which  may  be  in  the  possession  and  under  the 
control  of  either  of  the  defendants,  and  all 
copies  of  the  correspondence,  and  that  they  at- 
tach to  their  answers  true  and  correct  copies  of 
all  agreements,  etc. 

They  pray  also  that  all  of  the  defendants 
may  be  enjoined  from  romovin^  out  of  the  ju- 
risdiction of  this  court  any  of  the  contracts, 
stocks,  bonds,  securities  or  other  property  in 
which  the  complainants  are  alleged  to  be  inter- 
ested; and  further  that  the  United  States  Con- 
struction^ Improvement  Company  be  enjoined 
from  transferring  to  anyone  the  stock,  con- 
tracts, etc.,  received  by  it  from  the  Short  Line 
Railway  Company  under  the  contract  described ; 
and  for  general  relief. 

There  is  a  prayer  for  subpena  against  E.  P. 
Alexander  and  against  the  Savannah  &  Fort 
Valley  Railway  Company  in  the  usual  form. 

The  bill  and  the  amendments  are  properly 
verified. 

E.  P.  Alexander,  the  Central  Railroad  A 
Banking  Company  of  Georgia,  the  United 
States  Construction  &  Improvement  Company, 
the  Savannah,  Dublin  &  Western  Short  Line 
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RaUway  Company,  and  the  Savannah  &  Fort 
Valley  Railroad  Company  all  demur  to  the 
J}!11,  generally,  upon  the  ground  that  there  is 
no  equity  in  the  bul;  that  the  hUl  is  multifarious 
both  as  to  the  subject  matter  and  to  the  parties; 
that  the  complainants  have  no  title  such  as 
would  justify  their  prayers  for  discoveiy.  The 
demurrers  were  ovemiiai. 

Thomas  P.  Branch  has  filed  a  formal  answer 
denying  that  legal  service  has  been  effected  up- 
on him.  The  other  defendants  have  also  an- 
swer^. E.  P.  Alexander,  and  the  Central 
Railroad  &  Banking  Company  of  Georgia, 
somewhat  in  detail;  and  the  Short  Line  Kail- 
wav  Company,  the  Construction  Company, 
and  the  Savannah  &  Fort  Valley  Railway  Com- 
pany adopt  the  answers  of  E,  P.  Alexander 
and  the  Central  Railroad  &  Banking^  Com- 
pany for  the  purpose  of  this  motion.  The  an- 
swers may  therefore  be  treated  as  identicaL 
They  cannot  be  held  sufiSciently  responsive  as 
answers  upon  the  final  hearing,  and  are  appar- 
ently intended  to  be  used  simply  in  reply  to  the 
rule  and  show  cause,  and  are  so  indorsed. 

E.  P.  Alexander,  in  his  answer,  admits  that 
he  purchased  from  Thomas  P.  Branch  all  of 
the  stock  of  the  United  States  Construction 
Company,  in  good  faith,  and  paid  Branch  the 
sum  of  |lOO,000  therefor;  that  by  the  purchase 
he  became  entitled  to  all  the  stock,  and  the 
same  was  by  his  direction  transferred  and  put 
in  the  names  of  the  parties  now  holding  the 
same;  that  he  was  not  aware  of  the  rights  of 
the  plaintiffs  as  evidenced  by  their  contracts 
appended  to  the  bill;  that  Branch  exhibited  to 
him  two  certificates  of  stock  in  the  Construc- 
tion Company,  one  for  610  shares,  and  one  for 
436  shares.  That  both  of  said  certificates  were 
signed  by  Douglas  Green,  President,  and  M.  J. 
Verdery,  Treasurer,  who  are  known  to  him  as 
the  president  and  treasurer  of  the  Construction 
Company  (a  copy  of  the  certificate  is  incorpor- 
ated in  the  answer);  that  in  addition  to  these 
946  shares  he  bought  the  stock  of  the  following 

Parties:  M.  J.  Verdery,  twenty  shares;  Thomas 
^  Branch,  fifteen  shares;  A.  F.  McLeish  of 
New  York  City,  fifteen  shares;  Thomas  A. 
Simmons,  two  shares;  Edward  W.  Scott  of  New 
York  City,  one  share;  Douglas  Green  of  New 
York  City,  one  share. 

He  answers  that  he  does  not  believe  that  the 
United  States  Construction  &  Improvement 
Company  was  organized  for  fraudulent  specu- 
lation, and  if  it  was  he  does  not  know  it;  that 
it  is  not  more  insolvent  now  than  it  was  at  the 
time  the  plaintiffs  made  their  contracts  with  it; 
and  that  it  has  the  same  assets  now  that  it  had 
at  the  time  of  the  sale  to  him,  except  1,600 
shares  of  the  capital  stock  of  the  Savannah, 
Dublin  &  Weslern  Short  Line  Railway  Com- 
pany, which  have  since  been  transferred  by  the 
CoDStniction  Company  for  a  valuable  consid- 
eration. As  complainants  are  only  interested 
in  the  profits  that  might  accrue  to  Simmons 
under  the  contracts  of  the  Construction  Com- 
pany and  the  3hort  Line  Railway  Company,  if 
the  Construction  Company  is  insolvent  there 
could  be  no  profitf  accruing  out  of  the  con- 
tracts, and  the  company  will  not  be  bound  to 
respond  to  the  plaintiitsin  any  amount.  He 
denies  that  the  Construction  Company  ever  ad- 
mitted the  rights  of  plaintiffs,  and  insists  that 
if  the  plaintiffs  have  lost,  it  is  from  their  own 
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laches.  He  denies  that  Richard  Langdon  was 
ever  a  director  in  the  Construction  Company, 
and  gives  as  a  reason  that  Lanffdon  never  owned 
any  stock  in  said  company.  He  denies  that  the 
Savannah,  Dublin  &  Western  Short  Line  Rail* 
way  Company  since  the  assignment  of  Mo^ 
Kechney,  could  admit  the  existence  of  a  lieik 
a^nst  t^e  Construction  Company,  or  could 
bmd  them  or  any  other  person.  He  answers, 
further,  that  in  acting  in  the  purchase  of  the 
stock  of  the  Construction  Company  he  did  not 
act  for  the  Central  Railroad  &  Banking  Com* 
pany,  but  acted  in  behalf  of  and  for  the  in- 
terests of  the  Savannah  &  Fort  Valley  Railways 
Coik.pany,  which  company  was  duly  chartered 
to  build  and  operate  a  railway  from  Savannah, 
to  Fort  Valley;  and  the  stock  of  the  Savannah, 
Dublin  &  Western  Short  Line  Railway  Com- 
pany was  not  purchased  for  the  Central  Rail- 
road &  Banking  Company,  but  was  purchased 
bona  fide  for  the  Fort  Valley  &  Savannah  Rail- 
way Company,  which  company  was  chartered 
to  build  a  road  from  Savannah  to  Fort  Valley, 
which  was  the  {general  direction  in  which  the 
Savannah,'  Dublin  &  Western  Short  Line  Rail- 
way was  projected.  That  the  stock  so  pur- 
chased by  the  Fort  Valley  &  Savannah  Railway^ 
Company  was  that  in  which  the  Construction 
Company  had  no  interest,  and  was  that  portion 
of  the  stock  of  the  Short  Line  Company  which 
was  in  the  names  of  its  original  projectors,  and 
which  had  never  been  transferred  or  assigned 
to  the  Construction  Company  or  to  anyone  else. 
That  plaintiffs  never  had  any  interest,  equita- 
ble or  legal,  or  any  lien,  on  said  stock.  Thi» 
answer  is  verified  by  the  oath  of  £.  P.  Alexan- 
der. 

The  answer  of  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia  is  verified  by  E.  P. 
Alexander,  also,  as  the  president  of  that  com- 
pany. This  answer  denies  that  the  Short  Line 
Railway  Company  purchased  from  the  Macon 
&  Dublin  Company  its  franchises  or  any  pari 
of  them,  and  that  the  Short  Line  Company  has- 
no  authority  under  its  original  charter  or  under 
any  purchases  to  build  a  railroad  from  Savan- 
nah to  Macon;  that  the  contract  referred  to  and 
set  out  in  the  resolution  of  the  Macon  &  Dublin 
Railroad  Company  was  never  carried  out,  and 
it  could  not  now  be  carried  out,  however  de- 
sirable such  contract  might  be.  It  admits  that 
the  contract  in  ''Exhibit  A"  to  the  bill  was  en- 
tered into  between  John  McKechney  and  the 
Short  Line  Railway  Company;  that  said  con- 
tract was  assigned  to  the  Construction  Com- 
pany under  the  terms  set  forth  in  "Exhibit  B" 
to  the  bill;  that  the  contract  set  out  in  "Exhib- 
it C"  was  also  made.  As  to  the  contract  set 
out  in  "Exhibit  D"  as  made  between  Thomas^ 
P.  Branch  and  James  A.  Simmons,  it  denies 
any  knowledge  save  that  derived  from  the 
plaintiffs'  bill. 

The  answer  admits  that  it  was  aware  that  046- 
shares  of  the  stock  of  the  Construction  Com- 
pany had  been  issued  in  two  certificates,  one 
for  510  shares  in  the  name  of  James  A.  Sim- 
mons and  Thomas  P.  Branch  jointly,  and  the 
other  436  shares  in  the  names  of  Thomas  P. 
Branch  and  Cornelius  P.  Sidell  of  Georgia;  but 
these  certificates  are  now  in  the  hands  of  the 
Construction  Company,  and  the  assignment  on 
the  back  of  the  two  certificates  is  signed  by  the 
parties  in  whose  names  they  were  issued;  and 
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tbey  have  been  delivered  to  the  company  for 
cancellation  and  the  issue  of  new  scrip  therefor 
in  names  of  other  parties;  and  this  has  been 
done  by  the  Construction  Company. 

It  deoies  any  knowledge  of  the  contract  be- 
tween Simmons  and  Langdon  and  Simmons 
and  McNorton  and  Simmons  and  Con  well;  and 
it  denies  that  either  of  the  plaintiffs  under  the 
three  agreements  E,  F,  G,  annexed  to  the  bill, 
are  equitably  interested  in  any  of  the  contracts 
for  the  construction,  building  and  equipment 
of  the  Short  Line  Railway;  and  it  denies  that 
the  plaintiffs  have  any  interest,  legal  or  equi- 
table, in  the  stocks,  bonds  or  other  securities 
which  were  turned  over  to  John  McKechney 
under  the  first  contract  set  out  in  Exhibit  A. 
Thomas  P.  Branch  is  neither  a  director  in  the 
Construction  Company  nor  in  the  Short  Line 
Company.  James  A.  Simmons  is  the  nominal 
president  of  the  Construction  Company;  but 
before  the  filing  of  the  bill  of  complainants  he 
bad  sold  his  interest  therein,  and  his  place  in 
the  board  of  directors  would  have  been  filled  at 
the  next  meeting  of  the  board.  It  is  unaware 
of  any  conspiracy  between  Branch  and  Sim- 
mons to  defraud  Langdon,  McNorton  and  Con- 
well  or  either  of  them;  and  it  further  says  that 
DO  part  or  portion  of  the  stock,  bonds  and 
other  securities  of  the  Short  Line  Railway  waf> 
ever  deposited  with  anyone  for  a  secunty  of 
the  contracts  referred  to  by  complainants  in 
their  bill.  This  is  stated  on  the  knowledge, 
infomoation  or  belief  of  the  defendant. 

The  answer  states  further  that  defendant  is 
not  advised  what  consideration  Thomas  P. 
Branch  paid  for  the  stock  of  the  Construction 
Company,  but  denies  that  Branch  ever  pur- 
chased an  interest  in  the  contracts  to  build  the 
Savannah,  Dublin  &  Western  Short  Line  Rail- 
way; that  all  the  interest  in  these  contracts  was 
vested  in  the  Construction  Company  under  the 
assignment  made  by  John  McKechney.  and  the 
said  contracts  have  remained  in  the  possession 
of  the  Construction  Company  ever  since  that 
assignment,  and  are  now  in  its  possession  and 
owned  exclusively  by  it. 

It  denies  that  Branch  and  Simmons  or  either 
of  them  has  entered  into  any  agreement  to  sell 
and  deliver  the  control  of  the  Construction  Com- 
pany or  any  of  its  contracts  to  the  Central  Rail- 
road &  Banking  Company,  and  it  alleges  that 
all  the  stock  of  the  Construction  Company  has 
already  been  sold  and  transferred  to  and  is  now 
held  by  the 'stockholders  in  said  company,  and 
that  said  Branch  has  no  interest  whatever  in 
said  company,  nor  said  Simmons  any  other  in- 
terest than  that  heretofore  set  out. 

The  defendant  admits,  however,  that  while 
the  stock  of  the  Construction  Company  is  not 
held  by  the  defendant  it  is  held  by  persons  who 
are  interested  in  defendant.  Defendant  does 
not  know  of  any  purpose  or  intent  on  the  part 
of  any  person  to  cheat  or  defraud  either  of  the 
complainants;  and  if  such  fraud  was  accom- 
plished, and  if  the  stock  of  the  Construction 
Company  was  intended  to  be  held  for  the  secur- 
ity of  the  plaintiffs  for  Uieir  advancements  to 
Simmons,  the  laches  of  the  plaintiffs  made  it 
possible  for  Branch  and  Simmons  to  dispose  of 
said  stock. 

The  answer  denies  further  that  the  contracts, 
securities,  stocks  and  bonds  of  the  Short  Line 
Company  have  been  sold  or  transferred  to  this 
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defendant,  the  Central  Railroad  &  Banking 
Conipany,  and  insists  that  all  said  contracts 
and  securities  are  now  held  by  the  Construc- 
tion Company,  as  they  were  at  the  time  of  the 
sale  by  Branch  and  Simnions,  with  the  excep- 
tion of  1,500  shares  of  the  capital  stock  of  the 
Short  Line  Railway  Company,  which  have 
been  transferred  to  sundry  parties  for  money 
advanced  to  said  ConstructJon  Company  to  carry 
out  the  purposes  of  its  organization.  It  does 
not  know  what  profits  Branch  and  Simmons 
made.  It  was  not  advised  of  any  limitation  on 
the  power  of  Branch  and  Simmons  to  transfer 
and  assign  their  interest  in  tbe  Construction 
Company.  If  such  limitation  existed  and  was 
known  to  the  plaintiffs,  they  are  in  laches 
which  render  it  possible  for  Branch  and  Sim- 
mons to  transfer  and  sell  out  their  interest,  and 
plaintiffs  are  not,  therefore,  entitled  to  any  re- 
lief as  prayed  for  in  the  bill. 

The  answer  denies  that  the  plaintiffs  have 
any  title  or  interest  which  will  justify  their 
prayer  for  relief,  and  it  denies  that  it  has  made 
any  attempt  to  purchase  the  control  of  the  con- 
tracts, assets  and  property  of  tbe  United  States 
Construction  &  Improvement  Company. 

It  denies  that  it  has  the  control  of  the  Savan- 
nah, Dublin  &  Western  Short  Line  Railway  Com- 
pany, and  avers  that  it  is  under  the  control  of  its 
own  board  of  directors,  duly  elected  at  its  last 
annual  meeting,  which  board  is  engaged  in  dis- 
charging its  duties  devolving  on  them  as  such 
directors  and  is  endeavoring  to  bring  order  out 
of  cbaos,  that  has  developed  in  the  manage- 
ment of  said  company. 

The  answers  to  the  interrogatories  are  sub- 
stantially the  same  as  the  denials  in  the  bill. 
Tbe  gist  of  the  answers  is  as  follows:  That 
it  is  not  true  that  Simmons  and  Branch  have 
transferred  to  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia,  or  to  persons  sug- 
gested by  it,  the  interests  of  the  Construc- 
tion Company  in  the  Short  Line  Company. 
The  Cential  Railroad  &  Banking  Company  has 
not  bought,  paid  or  promised  to  pay  to  Branch 
and  Simmons  or  to  anybody  for  such  interest, 
but  the  contract  was  entered  into  by  E.  P. 
Alexander  individually  on  the  one  part  and 
Thomas  P.  Branch  on  the  other  part,  whereby 
the  said  Alexander  covenanted  and  agreed  to 
pay  to  the  said  T.  P.  Branch  $100,000  on  de- 
Uvery  to  him  of  all  the  capital  stock  of  the 
United  States  Construction  &  Improvement 
Com^ny,  which  was  duly  carried  out  by  the 
said  T.  F.  Branch  and  the  said  sum  of  $10<}.000, 
was  duly  paid  by  the  Savannah  &  Fort  Valley 
Railway  Company,  of  which  the  said  E.  P. 
Alexander  was  and  is  a  director,  said  company 
having  assumed  the  said  contract 

It  is  not  true  that  the  Central  Railroad  & 
Banking  Company  of  Georgia  has  bought  out 
the  interest  of  the  stockholders  and  incorpora- 
tors of  the  Savannah,  Dublin  &  Western  Kail- 
way  Company  residing  in  Georgia. 

In  the  answer  to  the  fifth  interrogatory  the 
defendant  said  the  stockholders  of  me  United 
States  Construction  &  Improvement  Company 
are  as  follows: 

T.  G.  Hillbom WO  shares. 

E.  P.  Allen 47  shares. 

C.  R.  Woods 2  shares. 

H.  B.  Hollis 2  shares. 

H.  C.  Cunningham 1  share. 
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And  two  shares  standiDg  Id  the  name  of 
James  A.  Simmons,  which  have  been  assigned 
by  SimmoDS. 

The  stock  book  of  the  Savannah,  Dublin  A 
Western  Railway  Company  shows  that  there 
are  now  standing  29,775  shares  in  the  names  of 
the  following  parties: 

U.  S.  Construction  &  Improve- 
ment Co. 27,M0 

H.  Blun 115 

C.  R.  Woods 185 

8.  A.  Woods 50 

H.  C.  Cunningham 150 

A.  R.  Lawton,  Jr 149 

J.  K.  Gamett 50 

A.  Vettesburg 50 

E.  P.Alexander 49 

D.  M.  Hughes 1 

J.  L.  Warren 1 

Douglas  Green 26 

J.  J.  Wilder 98      . 

E.  M.  Green 102 

P.  G.  DuBicBon 201 

W.  W.  Frazer 197 

Wallace  Cummings 204 

Charles  H.  Dorsett 100 

George  J.  Baldwin 175 

The  answer  closes  with  a  ceneral  denial  of 
the  plaintiffs'  complaint  and  prays  that  the 
defendant  be  discharged,  with  its  reasonable 
costs. 

Messrs.  Charlton  A  M»ekall  for  plaint- 
iffs. 

Messrs.  Lawton  A  Cunningham  and 
Geor§^  A.  Mercer  for  defendants. 

Speer,  J.,  delivered  the  foil  owing  opinion: 

The  foregoiDg  is  a  statement  of  the  issues 
involved  in  the  motion  under  consideration. 
Upon  the  hearing  first  had  a  temporary  in- 
junction was  granted,  as  prayed  for  in  the  bill, 
unto  more  complete  argument  could  be  made. 

After  the  argument  had  concluded,  the  pa- 
pers were  taken  sub  judice,  and  the  decision 
nas  Just  been  reached. 

Stripped  of  the  amplification  and  verbiage 
of  the  bill,  answers  and  affidavits,  the  facts 
may  be  condensed  as  follows: 

The  Savannah,  Dublin  &  Western  Short 
line  Railway  Company,  which,  for  con  venience, 
will  be  termed  the  Sbort  Line,  was  chartered 
to  construct  a  railway  from  the  City  of  Savan- 
nah to  Dublin;  and  for  the  purpose  of  extend- 
ing the  road  to  Macon,  that  company  secured, 
or  attempted  to  secure,  the  franchises  of  the 
Macon  &  Dublin  Railroad  Company,  which 
would  enable  it  to  complete  the  line. 

It  is  unnecessary  for  the  purposes  of  this 
motion  to  consider  whether  or  not  the  Short 
Jiine  actually  secured  the  rights  of  the  Mucon 
&  Dublin  Company.  It  is  undeniable  and  ad- 
mitted that  the  Short  Line  made  a  valid  con- 
tract with  John  McKecbney  to  build,  equip 
and  construct  its  road  as  far  as  its  charter  rights 
and  purchase  rights  permitted.  The  language 
of  this  contract  is  highly  essential  to  the  com- 
prehension of  the  trust  which  the  plaintiffs  in- 
sist has  been  betrayed  to  their  injury  and  in 
violation  of  the  organic  law  of  the  State,  and  is 
as  follows: 

ExHiBrr  A. 

This  agreement,  made  and  entered  into  this 
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18th  dav  of  March,  A.  D..  1887,  bj  and  be- 
tween the  Savannah,  Dublin  A  Western  Short 
Line  Railway  Company,  party  of  the  first  part, 
and  John  McKechney,  party  of  the  second  part, 
witnesseth: 

Whereas,  the  said  party  of  the  first  part  is 
duly  incorporated  under  the  laws  of  the  State 
of  Georgia,  to  build,  construct,  equip  and  op- 
erate a  railway  from  Savannah,  Georgia,  to 
Dublin  and  Americus  in  the  same  State; 
and — 

Whereas,  the  Macon  &  Dublin  Railroad 
Companv,  a  corporation  also  incorporated  un- 
der the  Laws  of  the  State  of  Georgia,  to  build, 
construct,  equip  and  operate  a  railroad  from 
Macon  to  Dublin,  m  the  State  of  Georgia; 
and  — 

Whereas,  the  first  named  company  have  pur- 
chased from  the  Macon  A  Dublin  Railroad 
Company  all  of  their  rights,  franchises  and 
privileges,  together  with  afi  the  work  done  and 
materials  furnished  on  said  railway,  as  by  ref- 
erence to  a  resolution  of  the  board  of  directors 
of  the  Macon  &  Dublin  Railroad  Company, 
hereto  attached  will  more  fully  appear;  and — 

Whereas,  the  said  party  of  the  first  part  is 
now  desirous  of  builaing  and  completing  the 
said  railway  from  the  City  of  Savannah  to 
Macon  by  way  of  Dublin,  and  from  Dublin  to 
Americus;  and — 

Whereas,  the  said  party  of  the  first  part  has 
already  executed  a  mortgage  on  its  said  road, 
and  has  issued  its  mortgage  bonds  to  the 
amount  of  three  millions  (8,000,000)  of  dol- 
lars, and  has  issued  its  capital  stock  to  the 
amount  of  three  millions  (8,000,000)  of  dollars, 
and  has  secured  local  aid  along  the  line  of  the 
said  roads  by  subscription  to  the  capital  stock, 
at  par,  to  the  amount  of  about  two  hundred 
and  seventy-eight  thousaiM  (278,000)  dollars, 
and  does  agree  that  so  soon  as  it  shall  be  legal 
to  do  so  it  will  properly  execute  and  record  a 
mortgage  on  that  portion  of  its  line  between 
Dublin  and  Macon,  and  will  simultaneously  is- 
sue its  mortgage  bonds  and  capital  stock  on  tbe 
same,  at  the  rate  of  fifteen  thousand  (15,000) 
dollars  per  mile,  respectively — 

Now,  therefore,  for  and  in  consideration  of 
the  sum  of  one  dollar,  each  to  the  other  in  hand 
paid,  the  receipt  whereof  Is  hereby  acknowl- 
edged, and  other  good  and  valuable  consid- 
erations, it  is  agreed  and  understood  as  fol- 
lows: 

First.  The  party  of  the  first  part  shall  forth- 
with deposit  with  the  party  of  the  second  part 
all  of  the  before  mentioned  capital  stock  (ex- 
cept sixty  thousand  (60,000)  dollars  taken  by 
the  corporators),  mortgage  bonds  and  local  aid 
which  have  already  l^en  issued  and  secured, 
and  will  further  deposit  with  the  party  of  the 
second  part  immediately  on  the  issuing  of  the 
same,  all  of  the  before  mentioned  stock  and 
bonds  applicable  to  that  portion  of  the  road  be- 
tween Dublin  and  Macon.  Also  any  and  all 
local  aid  it  may  hereafter  secure.  Allof  which 
said  stock,  bonds  and  local  aid  shall  be  held  by 
the  party  of  the  second  part  as  security  for  any 
and  all  advances  made,  expenses  mcurred, 
moneys  invested,  work  done,  and  materials 
furnished  on  said  road,  with  full  power  to  the 
party  of  the  second  part  to  use  by  sale  or  other- 
wise the  said  stock,  bonds  and  local  aid,  for  the 
purpose  of  securing  the  funds  to  cany  od  the 
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ooDstraction  of  said  road,  sabstantially  ashere- 
inafrer  set  forth. 

Second.  In  consideration  of  the  before  men- 
tioned covenants  and  agreements  to  be  kept  and 
performed  bj  the  party  of  the  first  port,  and 
the  before  mentioned  stock,  bonds  and  local 
aid,  to  the  extent  of  three  millions,  seven  hun- 
dred thousand  (8,700,000)  dollars  of  said  bonds, 
and  three  millions,  nine  hundred  and  forty 
thousand  (3,940,000)  dollars  of  said  stock  and 
all  local  aid  procured,  or  hereafter  to  be  pro- 
cured, by  said  company,  the  said  party  of  the 
second  part  a^^ree  to  build,  construct  and  e(][uip 
the  said  railroad,  from  and  to  the  terminal 
points  above  mentioned,  subject  to  any  changes 
that  may  hereafter  be  agrcea  upon  by  the  par- 
ties hereto,  such  road  to  be  of  sinele  track, 
standard  gauge,  with  steel  rails  of  fifty-six 
pounds  to  the  yard,  to  be  well  laid  with  the 
usual  ballast  in  that  locality,  to  have  the  neces- 
earv  sidlugrs,  turn-outs,  depots,  water  tanks, 
and  turn  tables,  with  2,640  ties  to  the  mile, 
which  shall  be  of  good,  sound  yellow  pine,  of 
not  less  than  eight  inch  face,  six  inches  thick, 
and  eight  and  one  half  feet  long. 

The  roadbed  on  embankiqents  shall  be  four- 
teen feet  wide  on  the  top  with  slopes  of  one  and 
one  half  feet  horizontal  to  one  foot  perpendic- 
ular, with  cuts  eighteen  feet  wide  on  bottom, 
with  one  foot  horizontal  to  one  foot  perpendic- 
ular, except  when  in  rock,  when  it  shall  be  one 
pr^nrler  foot  horizontal  to  one  foot  perpendic- 
nlar. 

iiie  cuts  shall  be  properly  drained  with 
ditches  three  feet  wide  on  either  side,  leaving 
a  twelve  foot  roadbed  at  sub  grade. 

The  bridges  shall  be  what  are  known  as  the 
Howe  Truss  or  Combination.  The  trestles  and 
waterways  shall  be  ample  and  constructed  of 
first  class  mateiial.  The  grades  shall  not  ex- 
ceed seven tv-five  feet  to  the  mile,  and  the 
cur\'es  shall  not  exceed  six*  degrees.  The 
work  on  the  entire  line  shall  be  done  in  a  first 
class  -workmanlike  manner,  and  when  complete 
shall  compare  favorably  with  new  roads  of  a 
like  character  that  are  now  being  constructed 
in  the  State  of  Georgia.  The  terminal  and 
depot  facilities  shall  be  ample  for  the  require- 
ments of  said  road.  The  rolling  stock  shall  be 
first  class  and  of  sufficient  quantity  to  fully 
meet  the  requirements  of  the  operation  of  the 
said  road,  the  details  of  same  to  be  hereafter 
agreed  upon. 

The  said  road  shall  be  completed  from  Sa- 
vannah to  Macon  in  twelve  months  from  date, 
and  from  Dublin  to  Americus  within  six 
months  from  the  time  of  the  completion  from 
Savannah  to  Macon. 

The  said  party  of  the  first  part  mav  appoint 
a  consulting  engineer  who  shall  at  all  times  be 
ready  to  confer  with  the  chief  engineer  of  the 
said  party  of  the  second  part,  as  to  aliirnments. 
grades,  curvatures  and  general  character  of 
work  to  be  done. 

The  said  party  of  the  first  part,  through  its 
president,  A.  B.  Linderman,  shall  at  all  times 
be  at  the  service  of  the  said  party  of  the  second 
part  for  the  purposes  of  securing  local  aids, 
aod  the  necessary  rights  of  way  and  terminal 
facilities  required. 

It  is  understood  and  agreed  that  all  the  cove- 
nants herein  contained  shall  be  binding  on  their 
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heirs,  executors,  adminlstratorB  and  aarigns  of 
the  respective  parties  hereto. 

In  testimony  whereof,  the  said  parties  here- 
to have  set  their  bands  and  seals  Uio  day  and 
year  first  above  written. 

Thus,  to  enable  McEechney  to  raise  the 
necessary  funds  to  construct  the  road,  it  trans- 
ferred its  entire  assets  to  him.  McEechnev 
undertook  the  contract,  but  subsequently,  with 
the  assent  of  the  Short  Line,  transferred  his 
contract  to  the  United  States  Construction  & 
Improvement  Company,  *a  corporation  char- 
tered under  the  Laws  of  New  Jersey.  Whatever 
McEechney  was  bound  to  do,  the  Construction 
Company  was  bound  to  do  aJso,  and  undoubt- 
edly, therefore,  the  Construction  Company  was 
bound  to  build,  construct  and-equip  the  road 
of  the  Short  Line  Company  as  marked  out  in 
the  contract  After  long  and  patient  consid- 
eration, the  court  has  not  been  enabled  to  dis- 
cover any  power  in  the  assignees  of  this  con- 
tract to  change  the  nature  or  purpose  of  their 
undertaking.  The  original  power  and  vitality 
of  the  trust  sprang  from  the  Act  of  the  Gen- 
eral Assembly  of  Georgia.  This  created  a  legal 
entity  for  one  purpose  only,  and  that  to  build, 
construct  and  equip  the  railway.  The  contract 
with  McEechney  simply  transferred  the  duty 
to  execute  this  ^wer  to  him.  His  conveyance 
to  the  Construction  Company,  of  which  Branch 
and  Simmons  obtained  control,  did  not  and 
could  not  alter  the  legal  duty,  its  nature,  extent^ 
scope  or  method  of  performance. 

In  creating  a  charter  to  build  the  railway^ 
the  Legislature,  ex  H  termini,  excludes  the 
power  m  any  person  or  corporation  to  suppress 
or  defeat  its  construction:  This  is  equally  true 
of  the  contxacts  in  evidence. 

Of  course  this  result  can  be  accomplished  by 
the  nonaction  of  the  holders  of  stock,  lawfully 
issued  and  lawfully  obtained,  and  we  will  pres- 
ently reach  that  feature  of  the  rights  in  issue. 

James  A.  Simmons,  the  President  of  the 
Construction  Company,  which  had  now  as- 
sumed, by  the  transfer,  the  duties  devolving, 
under  the  law,  upon  the  Short  Line  Company, 
assuming  for  the  present  that  his  purposes  were 
honest  and  in  good  faith,  found  it  necessary 
before  he  could  obtain  control  of  the  contracts 
which  were  vested  in  McEechney,  to  raise 
$10,228.92  to  pay  off  immediate  demands 
against  the  road.  To  do  this  he  applied  to  the 
pTaintifTs,  Lan^don,  McKorton  and  Con  well. 
These  parties,  in  consideration  of  the  promises 
on  bis  part  for  the  Construction  Company  to 
pay  to  them  a  proportion  of  the  profits  of  the 
building  and  equipment  contracts  which  had 
been  made  with  the  Short  Line  and  now  to  be 
performed  by  him,  advanced  the  money  in 
different  amounts,  and  under  the  terms  as  set 
out  in  the  contracts  annexed  to  the  bill. 

It  cannot  be  doubted  that  the  Construct  ion 
Company  had  the  right  to  borrow  this  money, 
necessarily  to  be  used  in  its  undertaking;  and 
it  does  not  seem  capable  of  fair  doubt  that  the 
Construction  Company  would  have  the  same 
right  to  pledge  to  its  creditors  a  share  of  its 
profits  as  consideration  and  securitv  for  the 
loon.  It  was  stipulated  that  it  should  be  held 
and  deemed  a  part  of  the  construction  fund. 
The  plaintiffs  then  have  a  distinct  equitable 
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loterest  in  the  work  which  the  Construction 
€k)nipanj  has  undertaken.    The^  look  to  its 

Serformance  for  their  compensation,  and  they 
o  so  with  clear  equitable  right.  It  has  un- 
dertaken by  transfer  the  trust  which  John  Mo- 
Kecbney  assumed  from  the  Short  Line,  namely: 
to  construct  and  ec^uip  its  road.  It  has  as- 
sumed, in  consideration  of  the  advances  made 
to  enable  it  to  carry  out  that  trust,  to  pay  a  share 
of  ItB  profits  to  Uiose  who  made  the  advance- 
ments. 

In  the  presence  of  such  a  trust,  of  such  faith- 
less trustees,  and  such  fraud  as  is  alleged  and 
scarcely  disputed,  it  would  be  in  the  domain 
of  an  ancient  clearly  defined  province  of  equitv 
'  Jurisdiction  that  tne  relief  of  the  plaintiffs 
could  be  found;  and  this  is  the  more  clear 
when  the  trustee,  the  Construction  Company, 
is  insolvent. 

This  being  true,  how  does  the  case  present 
itself  to  the  chancellor?  That  the  Construction 
Company  had  assets  of  the  Short  Line  Company 
for  a  valuable  amount — ^how  much  it  does  not 
yet  plainly  appear,  but  certainly  worth,  if  we 
may  judge  from  the  price  that  was  paid  for 
them,  $100,000 — ^is  most  apparent,  and  to  these 
assets  the  equitable  lien  of  the  creditors  will 
attach,  if  they  are  in  the  hands  of  the  Con- 
struction Company  or  elsewhere  within  the 
reach  of  the  court.  Where  are  they?  Accord- 
ing to  the  theory  of  the  answers  of  General 
Alexander  and  the  Central  Railroad  &  Bank- 
ing Company,  they  now  belong  to  new  stock- 
holders of  the  same  company.  These  stock- 
holders are  admitted  to  be  the  friends  of  the 
Central  Railroad  &  Banking  Companv;  they 
are,  in  fact,  its  president  ana  several  of  its  di- 
rectors. It  is  not  denied  that  the  transfer  of 
the  assets  was  obtained  by  money  which  was 
the  money  of  the  Central  Kailroad  &  Banking 
Company.  It  is  true  that  General  Alexander 
states  in  his  answer  that  it  was  an  individual 
transaction;  but  it  is  specifically  charged  in  the 
bUl — and  specific  interrogatories  are  put  to  him 
which  would  enable  him  to  deny  it  if  not  true — 
that  the  money  which  bought  the  assets  of  the 
Construction  Company  was  the  money  of  the 
Centra]  Hailroad  &  Banking  Company.  This 
indeed  was  admitted  in  argument 

Another  step  in  the  argument:  It  is  charged 
in  the  bill,  and  not  denied  in  the  answers,  and 
besides  it  is  perfectly  evident  to  eveiy  intelli- 
gent mind,  that  the  Short  Line  Railway  Com- 
pany, running  parallel,  in  large  measure,  with 
the  line  of  the  Central  Railroad  &  Banking 
Company,  extending  from  Savannah  toward 
Macon,  which  are  important  business  and  ter- 
minal points,  and  that  the  Short  Line,  if  com- 
pleted, would  be  a  dangerously  competitive 
railway;  and  there  can  be  no  doubt,  whatever 
may  be  the  forms  and  ceremonies  of  the  pur- 
chase from  the  Construction  Company  of  the 
•control  of  the  Short  Line,  that  it  was  either  to 
■defeat  its  completion,  or  when  completed  to 
prevent,  by  harmonious  control,  its  effective 
competition  with  the  Central  Railroad  &  Bank- 
ing Company  of  Georgia,  of  which  the  present 
•stockholaers  of  the  Construction  Company  are 
the  president  and  many  of  the  directors. 

The  fundamental  law  of  Georgia  upon  this 
subject  is  plain  and  emphatic  and  was  intended 
to  defeat  the  precise  transaction  which,  by  the 
averments  of  the  bill,  the  indisputable  facts, 

^  I^  R.  A. 


and  the  admissions  of  the  defendants  is  so 
clearly  made  to  appear  to  the  court 

Paragraph  4,  section  2,  of  the  Constitution  of 
Georgia  is  as  follows: 

'*  The  General  Assembly  of  this  State  shall 
have  no  power  to  authorize  any  corporation  to 
buy  shares  or  stock  in  any  other  corporation  in 
this  State,  or  elsewhere,  or  to  make  any  contract 
or  agreement  whatever,  with  any  such  corpora- 
tion, which  may  have  ^e  effect,  or  be  intended 
to  have  the  effect,  to  defeat  or  lessen  competi- 
tion in  their  respective  businesses,  or  to  encour- 
age monopoly;  and  all  such  contracts  or  agree- 
ments shall  be  illegal  and  void."   Code,  §  5097. 

This  is  the  action  of  the  sovereign  people  of 
Georgia.  They  chartered  the  Cen&l  Kailroad 
&  Banking  Company.  They  chartered  the 
Savannah,  Dublin  &  Western  Short  Line  Rail- 
way Company.  They  granted  to  these  rail- 
ways vast,  valuable  and  perpetual  franchiseB. 
With  these  rights  thus  granted  no  power  can 
interfere.  They  are  perpetual;  they  are  inde- 
feasible; but  with  these  rights  are  carried  all 
the  deterring  and  prohibitory  effects  of  the 
constitutional  inhibition,  just  quoted,  by  which 
the  people  seek  to  defeat  the  aggregation  of 
monopolies  and  prevent  the  corporations  which 
they  permit  to  exist,  from  ag^andizement  of 
power,  to  the  injury  or  destruction  of  public 
and  private  rights.  The  court  has  no  official 
concern  in  the  policy  of  this  law.  It  is  too 
plain  and  significant  for  intelligent  controversy. 
W  hatever  may  be  the  rules  upon  similar  topics 
prescribed  in  other  States,  the  people  of  Geor- 
gia, with  full  power  to  act — with  undeniable 
jurisdiction  over  the  important  parties  here^ 
have  embodied  in  their  fundamental  law  this 
comprehensive  and  vital  clause,  clearly  in- 
tended to  accomplish  what  they  deemed  the 
salutary  and  healthful  result  of  competition  in 
railway  transportation. 

Contracts  in  violation  of  this  clause  are  not 
permitted.  When  attempted  they  are  utterly 
void.  They  have  no  binding  force.  They  are 
nullities,  and  are  to  be  disregarded  and  ignored 
whenever  it  concerns  a  party  at  interest  to 
do  so. 

Now,  what  cannot  be  done  directly  may  not 
be  done  by  indirection.  The  Central  Railroad 
&  Banking  Company  could  not  purchase  the 
control  of  a  railroad  running  parallel  with  its 
line  from  the  same  terminal  points.  Such  a 
contract  would  be  absolutely  void,  and  being 
void,  and  an  absolute  nullity,  no  title  would 
pass  under  it 

This  being  true.  General  Alexander  and  thoee 
who  acted  with  him  for  the  Central  Railroad 
&  Banking  Company,  cannot  accomplish  Uie 
same  result  in  any  other  manner  whatever. 
They  cannot  make  the  purchase  to  defeat  tiie 
Short  Line  or  to  control  it 

It  is  scarcely  just  to  the  intelligence  of  a 
court  of  equity  to  expect  it  to  fail  to  perceive 
the  real  facts  and  the  true  purposes  of  the  con- 
tracting parties  in  the  transfer  from  T.  P. 
Branch  toE.  P.  Alexander,  and  the  subsoquent 
transfer  from  E.  P.  Alexander  to  other  per- 
sons, themselves  directors  of  the  Central  Rail- 
road <&  Banking  Company,  and  the  Fort  Valley 
&  Savannah  Company,  which  is  its  creature, 
controlled  by  its  board  of  directors  and  under 
the  same  president 

The  sworn  averments  of  the  bfll  and  the  an* 
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swera,  and  failures  to  answer  by  the  defendants, 
■nder  the  equity  rules,  sufficiently  show  to  the 
court  what  is  perfectly  evident,  that  this  whole 
transaction  was  for  the  interest  of  the  Central 
Railroad  &  Banking  Company  of  Georgia. 
That  the  practical  and  operative  franchises  of 
the  Savannah,  Dublin  &  Western  Short  Line 
Railway  Company,  and  the  shares  of  stock  of 
the  Construction  Company,  while  nominally 
owned  by  individuals,  and  by  another  corpora- 
tion,  are  really  under  the  control  of  the  presi- 
dent and  board  of  directors  of  the  Central 
Railroad  &  Banking  Company  of  G^rsia,  is 
dear,  and  this  control  is  as  complete  and  abso- 
lute and  effective  as  any  pQwer  it  may  exer- 
cise. 

The  technical  defenses  urged  for  the  defend- 
ants are  not  considered  meritorious. 

The  answers  are  altogether  too  evasive  and 
partial  to  have  any  effect  toward  disproving  the 
material  averments  of  the  bill.  There  is  no  at- 
tempt to  dispute  any  of  the  main  facts  alleged 
in  the  bill;  and  such  a  reply  as  that  in  the  an- 
swer of  General  Alexander,  and  of  the  Central 
Railroad  &  Banking  Company,  that  if  the 
plaintiffs  have  been  wronged,  it  is  by  their  own 
laches,  does  not  commend  itself  to  the  court. 
The  same  reply  mieht  be  urged  to  the  com- 
plaint of  an  vone  who  had  become  the  victim 
of  misplaced  confidence.  As  to  the  want  of 
notice  of  plaintiffs'  claims,  this  defense  is  no 
reply  to  supplement  a  void  contract,  and  the 
substantial  merit  of  these  claims  is  proved  bv 
the  undisputed  affidavits  of  the  plaintiffs,  which 
were  submitted  to  the  court. 

The  contracts  by  which  these  unlawful  re* 
salts  were  attained  are  null  and  void;  and  since 
the  Central  Bailroad  &  Banking  Company,  and 
the  Fort  Yall^  &  Savannah  Company,  which 
are  practically  one  and  the  same  corporation, 
have  control  of  the  assets  upon  which  the 
plalntiffa  have  had  an  equitable  lien  for  their 
advancements  made  toward  the  performance 
of  their  trust  originally  assumed  by  John  Mc- 
Kechncv  and  the  Construction  Company,  the 
plainiiffs  are  entitled  to  an  accounting  against 
the  defendants,  to  ascertain  and  subject  any 
values  which  are  in  their  possession  and  which 
may  be  applied  ^o  the  discharge  of  the  com- 
plainants demands. 

It  must  be  understood  that  the  great  underly- 
ing trust  in  this  whole  transaction  was  to  build. 


construct  and  equip  the  Savannah,  Dublin  & 
Western  Short  Line  Railway.  It  was  for 
this  that  the  State  granted  the  charter.  It 
was  for  this  that  McKechney  was  empow- 
ered and  given,  not  the  title,  but  control,  of  the 
stock  and  securities  of  the  Short  Line  Railway 
Company.  It  was  for  this  that  the  Construc- 
tion Company  undertook  the  trust.  And  this 
trust  is  not  to  be  defeated  by  the  wrongs  of  in- 
dividuals, or  the  illegal  contracts  of  corpora- 
tions; and  since  for  its  performance  the  plaint- 
iffs have,  in  good  faith,  paid  their  money,  they 
are  entitled  to  recover  from  the  trustees,  who 
refused  to  act,  what  would  be  their  lawful 
compensation  if  the  trustees  had  acted. 

As  to  T.  P.  Branch,who,  with  James  A.  Sim- 
mons, most  wrongfully  and  outrageously,  if 
the  allegations  of  the  bill  are  true,  sold  out  and 
betrayed  the  rights  of  which  they  came  into 
control,  he  holds  $100,000  in  his  own  proper 
person  to  which  he  has  no  title  whatever;  and 
while  the  Central  Railroad  &  Banking  Com- 
pany, and  the  parties  who  acted  for  it,  may 
not  be  able  to  recover  what  they  have  wrong- 
fully paid  to  him,  he  holds  the  sum  he  received 
as  a  trustee  for  the  plaintiffs  and  other  persons 
in  interest.  It  represents  in  part  at  least  the 
franchises  and  property  of  the  Short  Line  Com- 
pany; and  as  the  case  now  appears  he  should 
be  compelled  to  make  restitution  of  the  sum 
which  he  had  received  for  the  benefit  of  the 
trust  which  he  attempted  to  defeat,  and  for  the 
legal  beneficiaries  of  that  trust.  It  would 
seem  that  the  court  has  ample  power  to  com- 
pel this. 

The  decUion  ef  the  court  is  that  the  injunc- 
tion prayed  for  against  all  the  parties  against 
whom  it  is  prayed  shall  be  granted,  and  that 
a  receiver  be  appointed  to  take  charge  of  the 
assets  of  the  Savannah,  Dublin  &  Western 
Short  Line  Railway  Company,  and  of  the 
United  States  Construction  <&  Improvement 
Company,  so  far  as  they  are  within  the  control 
of  either  of  the  defendants  or  otherwise  in  the 
Jurisdiction  of  the  court,  and  to  recover  in  such 
manner  as  may  be  deemed  most  effective  from 
T.  P.  Branch  and  the  persons  acting  with  him 
the  sum  unlawfully  paid  to  him  by  E,  P.  Alex- 
ander for  the  franchises,  stocks,  shares  and 
other  property  of  the  Savannah,  Dublin  & 
Western  Railway  Company,  and  that  the  case 
proceed  regularly  as  is  usual  in  equity. 
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William  J.  BY  AM,  Appi., 
«. 

Jennie  E.  COLLINS  and  Alfred  H.  Collins, 
her  Husband,  Beapte. 

LA  eommiinleatiop  based  npon  mere 
rumors  and  hearsay,  although  believed  to  be 
true  by  the  person  malring  it.  Is  not  rendered  priv- 


ileged by  a  request  by  a  young  woman  for  in- 
formation as  to  any  rumors  about  the  young  men 
of  the  neighborhood. 

3.  A  letter  by  »  mere  volunteer  oontaining 
defamatory  statements  as  to  a  man's  character, 
not  known  to  be  true,  written  for  the  purpose  of 
breaking  off  relations  which  may  lead  to  his  mar- 
riage with  a  friend,  but  not  a  near  relative,  of  the 
writer,  is  not  privileged. 

8.  I>efiebma>tory  virords  do  not  become  pri vil^^ 


NoTB.— X^IZwl;  maUce  cw  an  dement.  Malice  is  a 
necessary  ingredient  of  the  offenses  of  libel  and 
slander.  Com.  v.  Snelltng,  16  Pick.  837:  Ck)m.  v.  Bon- 
ner. 9  Met.  410;  Gom.  v.  Blanding,  8  Pick.  804.  See 
t  whart.  Cr.  L.  8th  ed.  6 1648.  Malice,  so  far  as  the 
law  requires  it  to  sustain  the  action,  is  implied  from 
the  publication  of  that  .which  Is  untrue— the  law 
presuming  it  to  exist  in  snoh  a  case.   Therefore, 

-auR  A. 


express  malice  is  not  required  to  sustain  the  ac- 
tion. Littlejohn  v.  Oreeley,  18  Abb.  Pr.  56;  8  OreenL 
Bv.  «S  410. 4^1,  618;  Hargrave  v.  Le  Breton.  4  Burr. 
2425;  Broniage  v.  Proeser,  4  Bam.  &  C.  247, 6  DowL 
&  B.  296;  Wilson  v.  Steveinson,  2  Price,  282.  It  is  not 
necessary,  to  render  an  act  malicious,  that  the  par- 
ty be  actuated  by  a  feeling  of  hatred  or  ill  wiU,  or 
that  he  pursue  or  entertun  any  general  bad  puiw 
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merely  l)ecaufle  altered  Inthestxictestoonlldeiioe 
by  one  friend  to  another,  nor  because  uttered  on 
the  most  urgent  solicitation,  where  the  person  ut- 
tering them  is  under  no  duty  to  do  so,  and  has 
no  interest  to  subserve  by  uttering  them,  and 
the  person  to  whom  they  are  addressed  has  no 
interest  or  duty  to,  and  no  right  to  demand  that  he 
may,  hear  them. 

4.  In  the  ease  of  oral  defiunatlon*  as  in 

the  csae  of  written,  if  the  words  uttered  are  not 
privileged  the  law  implies  malice. 

{Danforiht  J.,  cUswnts.) 
(November  £7,  1888.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Gtenend  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  en- 
tered on  a  verdict  for  defendants  at  the  Livings- 
Ion  Circuit,  in  an  action  for  libel  and  slander. 

Reported  below,  89  Hun,  204. 
The  facts  are  sufficiently  stated  in  the  opin- 
ions. 

Ut,  a.  J.  Abbott  for  appellant. 
Mr,  James  Wood  for  respondents. 

Earl»  t/l,  delivered  the  opinion  of  the  court: 
The  general  rule  is  that  in  the  case  of  a  libel- 
ous publication  the  law  implies  malice,  and 
infers  some  damage.  What  are  called  "priv- 
ileged communications"  are  exceptions  to  this 
rule.  Such  communications  are  divided  into 
several  classes,  with  one  only  of  which  we  are 
concerned  in  this  case,  and  that  is  generally 
formulated  thus: 

''A  communication  made  bona  fide  upon  any 
subject  matter  in  which  the  party  commuDicat- 
ing  has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged,  if  made  to  a  person 
having  a  correspoDdini^  interest  or  duty, 
although  it  contains  criminating  matter  which, 
without  this  privilege,  would  be  slanderous 
and  actionable;  and  this  though  the  duty  be 
not  a  legal  one,  but  only  a  moral  or  social  duty 
of  imperfect  obligation."    The  rule  was  thus 


stated  in  Harriwn  t.  Bwik,  6  El.  ft  Bl.  844,  and 
has  been  ^nerally  approved  by  judges  and  text 
writers  since. 

In  Toogood  ▼.  8pyring,  1  Cromp.  M.  &  R 
181,  an  earlier  case,  it  was  said  tnat  the  law 
considers  a  libelous  "publication  as  malicious 
unless  it  is  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty,  whether 
legafor  moral,  or  hi  the  conduct  of  biB  own  af- 
faus  in  matters  where  his  interest  is  concerned;'* 
and  that  statement  of  the  rule  was  approved  by 
Folger,  J, ,  in  Klinck  v.  CWJy,  46  N.  Y.  427,  and 
in  Hamilton  v.  Eno,  81  N.  Y.  116. 

In  W/iite  V.  NiehoUs,  44  U.  S.  3  How.  266, 
291  [11  L.  ed.  591],  it  was  said  that  the  descri^ 
tion  of  cases  recognized  as  privileged  communi- 
cations must  be  understood  as  exceptions  to  the 
general  rule,  and  "as  being  founded  upon  some 
apparently  recognized  obligation  or  motive, 
legal,  moral  or  social,  which  may  fairly  be 
presumed  to  have  led  to  the  publication,  and 
therefore  ^rt  ma /a<rf«  relieves  it  from  that  just 
implication  from  which  the  general  law  is  de- 
duced." 

Whether  within  the  rule  as  defined  in  these 
cases  a  libelous  communication  is  privileged , 
is  a  question  of  law;  and  when  upon  any  trial 
it  has  been  held  as  matter  of  law  to  be  priv- 
ileged, then  the  burden  rests  upon  the  plaintiff 
to  establish  as  matter  of  fact  that  it  was  mali- 
ciously made,  and  this  matter  of  fact  is  for  the 
determination  of  the  jury.  It  has  been  found 
dif!icult  to  frame  this  rule  in  any  language  that 
will  furnish  a  plain  guide  in  all  cases.  It  i» 
easy  enough  to  apply  the  rule  in  cases  where 
both  parties — ^the  one  making  and  the  one  re- 
ceiving the  communication — are  interested  in 
it,  or  where  the  parties  are  related,  or  where  it 
is  made  upon  request  to  a  party  who  has  an  in- 
terest in  receiving  it,  or  where  the  party  mak- 
ing it  has  an  interest  to  subserve,  or  where  the 
party  making  it  is  under  a  legal  duty  to  make 
It.  But  when  the  privilege  rests  simply  upon 
the  moral  duty  to  make  the  communication, 
there  has  been  much  uncertainty  and  difficulty 


poee  or  design.  Com.  v.  Snellinfr,  15  Pick.  837;  Com. 
v.  Bonner,  9  Met.  410.  The  mere  fact  of  publication 
shows  malice.  Com.  v.  Snelling,  15  Pick.  837;  Com. 
V.  Bonner.  9  Met.  410.  Express  malice  mav  be  shown 
by  other  libels  not  materially  dilTerent.  Com.  v. 
Harman,  2  Gray,  280.  Untruthfulness  and  other 
circumstances  raise  an  inference  of  express  ma- 
lice. McCullouffh  V.  Mclntee,  18  Up.  Can.  C.  P. 
441.  See  Com.  v.  Blanding,  8  Pick.  804.  It  means  in 
its  legal  sense  exactly  what  it  means  in  its 
popular  sense,  namely:  a  mischievous  design  or  in- 
tent to  do  an  injury  to  an  individual  or  to  the  public. 
Viele  V.  Gray,  10 Abb.  Pr.'S,  18  How.  Pr.  560.  Malice 
is  always  presumed  where  one  person  deliberately 
injures  another.  It  is  the  opposite  of  an  act  per- 
formed under  uncontrollable  passion,  which  pre- 
vents ull  deliberation  or  cool  reflection  in  forming 
a  purpose.  Spies  v.  People  (The  Anarchists*  Case), 
10  West.  Rep.  701, 122  lU.  L  It  is  true  that  injuries 
to  the  feelings  and  to  one^s  social  standing  are  not 
susceptible  of  precise  adjustment,  but  such  in- 
juries are  recognized  as  a  legitimate  ground  of 
action  for  reasonable  indemnity.  Williams  v.  Mc- 
Manus,  88  La.  Ann.  164.    When  the  intent  is  to  in- 

iure,  it  is  a  bad  intent,  and  bad  intent  is  malice. 
Itephens,  Cr.  L.  81:  Townshend,  Lib.  &  Sland.  9  84. 
JjRQOl  maUce  defined.  Malice  in  the  legal  sense  de- 
notes a  wrongful  act  done  intentionalJy  without 
Just  cause  or  excuse;  and  the  intention  is  an  infer- 
ence of  law  resulting  from  the  doing  of  the  act,  ex- 
cept where  thecircumstanceerebuttnepresumption 
of  its  existence.  Maynard  v.  Flremen^s  Fund  Ins. 
Co.  84  Cal.  48;  People  v.  Taylor,  38  Col.  255;  Hayes  v. 
State,  58  Ga.  86;  Beaucbamp  v.  State,  6  Blackf .  209; 
Loflsen  v.  State,  62  Ind.  487:  Ckim.  v.  Snelling,  15  Pick. 
837;  State  v.  Hays,  28  Mo.  287;  Com.  v.  Goodwin,  122 
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Mass.  19;  State  v.  Town,  Wright  (Ohio),  75:  Com.  ▼. 
Green,  1  Ashm.  (Pa.)  280:  Lander  v.  State,  12  Tex. 
462;  McCoy  v.  State,  25  Tex.  83:  Piasters  v.  State,  1 
1  ex.  App.  678;  Farrer  v.  Stiite,  42  Tex.  265;  WiUiama 
V.  State,  <)  Tex.  App.  316;  Worley  v.  State,  11  Humph. 
172;  Wlggin  v.  Coffin.  3  Story.  7:  U.  8.  v.  CX>ffin, 
I  Sumn.  301:  U.  8.  v.  Taylor,  2  Sumn.  686;  Blunt 
V.  Little,  3  Mason,  102;  Dexter  v.  Spear,  4  Mason, 
115;  U.  S.  V.  Oiiterbrldge,  5  Sawy.  620;  Gather- 
colons  Case,  2  Lewin,  Cr.  Cos.  237;  Desty,  Cr.  L. 
6  140  h.  The  law  presumes  from  the  act  an  intent 
to  bring  about  its  consequences.  To  denominate 
this  intent  malice  or  malice  in  law,  when  it  may 
have  arisen  from  a  good  motive,  the  defendant  be- 
lieving what  he  alleges  to  be  true,  is  to  employ  the 
word  mcUice  In  a  sense  Justified  neither  by  Itsetymol- 
ogy,  its  ordinary  meaning,  nor  its  previous  lem  slg- 
nlncation.  Townsbend,  Lib.  ft  Sland.  8  84.  Malioe- 
has  sometimes  been  divided  into  legal  malice  or 
malice  in  law,  and  actual  malice  or  malioe  in  fact. 
The  true  distinction,  however,  is  not  in  the  malioe 
itself,  but  simply  in  the  evidence  by  which  it  is  es- 
tablished. In  all  ordinary  coses,  if  the  charge  com- 
plained of  is  injurious,  and  no  Justifiablemoavc  for 
making  it  is  apparent,  malioe  is  inferred  from  the 
falsity  of  the  charge.  Lewis  v.  Chapman,  16  N.  Y. 
372. 

,  Inference  and  pretumpUon  from  eofl  intent  An 
evil  intent  is  a  conclusive  inference  and  nresump- 
tion  of  law  from  the  publication  of  the  libelous  mat> 
ter  without  excuse.  2  Bish.  Cr.  L.  M  922, 023:  Com.  v. 
Snelling,  15  Pick.  887;  Gatheroole^s  Case,  2  Lewin, 
Cr.  Cos.  237;  Negley  v.  Farrow,  00  Md.  158;  Richard- 
son  V.  State,  5  Oent,  Rep.  767, 66  Md.  20&  The  mali- 
cious intent  of  the  publication  is  not  a  question  of 
fact,  but  a  conclusion  of  law.   It  is  the  intent  which 
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in  applyiDg  the  rul&  The  difficulty  is  to  deter- 
miue  what  is  meant  by  the  term  ''moral  duty/' 
aod  whether  in  any  given  case  there  is  such  a 
duty. 

Id  WliiteUy  t.  AidtarM,  15  0.  B.  N.  S.  893, 
Erie,  (7.  «71,  said:  "Judges  who  have  had  from 
time  to  time  to  deal  with  questions  as  to  whether 
the  occasion  justified  the  speaking  or  the  writ- 
ing of  defamatory  matter  have  all  felt  great  dif- 
ficulty in  defining  what  kind  of  social  or  mor^l 
duty,  or  what  amount  of  interest,  will  afford  a 
justification;"  and  in  the  same  case  Byles,  «71, 
eaid  the  application. of  the  rule  ''to  particular 
cases  has  always  been  attended  with  the  greatest 
difficulty;  the  combinations  of  circumstances 
are  so  infinitely  various." 

The  rule  as  to  privileged  communications 
should  not  be  so  extended  as  to  open  wide  the 
flood  gates  of  injurious  gossip  ana  defamation, 
by  which  private  character  may  be  over- 
whelmed, and  irreparable  mischief  done;  and 
yet  it  should  be  so  administered  as  to  give  rea- 
sonable protection  to  those  who  make  and  receive 
communications  in  which  they  are  interested, 
or  in  reference  to  which  they  have  a  real,  not 
imaginary,  duty.  Everyone  owes  a  moral  duty 
not,  as  a  volunteer  in  a  matter  in  which  he  has 
no  legal  duty  or  personal  interest,  to  defame 
another  unless  he  can  find  a  justification  in  some 
pressing  emergency. 

In  Coxliead  v.  liiehards,  2  Man.  G.  &  S.  669, 
602,  Coltman,  </..  said:  "The  duty  of  not  slan- 
dering your  neighbor  on  insufficient  grounds  is 
80  clear  that  a  violation  of  that  duty  ought  not 
to  be  sanctioned  in  the  case  of  voluntary  com- 
munications, except  under  circumstances  of 
great  urgency  and  gravity.  It  may  be  said 
Uiat  it  is  very  hard  on  a  defendant  to  be  sub- 
iect  to  heavv  damages  when  he  has  acted 
honestly,  and  when  nothing  more  can  be  im- 
puted to  him  than  an  error  in  judgment.  It 
may  be  hard;  but  it  is  very  hard,  on  the  other 
hand,  to  be  falsely  accused.  It  is  to  be  borne 
in  mind  that  people  are  but  too  apt  rashly  to 


think  ill  of  others.  The  propensity  to  tale  bear- 
ing and  slander  is  so  strong  among  mankind, 
and  when  suspicions  are  inferred  men  are  so 
apt  to  entertain  them  without  due  examination, 
in  cases  where  their  interests  are  concerned, 
that  it  is  necessary  to  hold  the  rule  strictly  as 
to  any  officious  inteimeddling  by  which  the 
character  of  others  is  affected. 

And  in  the  same  case  Oresswell,  J*.,  said:  "If 
the  property  of  the  ship  owner  on  the  one 
hand  was  at  stake,  the  character  of  the  captain 
was  at  stake  on  the  other;  and  I  cannot  but 
think  that  the  moral  duty  not  to  publish  of  the 
latter  defamatory  matter  which  he  did  not 
know  to  be  true  was  quite  as  strong  as  the  duty 
to  communicate  to  the  ship  owner  Uiat  which 
he  believed  to  be  true." 

One  may  not  go  about  in  the  community  and 
acting  upon  mere  rumors  proclaim  to  every- 
body the  supposed  frailties  or  bad  character  of 
his  neighbor,  however  firmly  he  may  believe 
such  rumors,  and  be  convinced  that  he  owed 
a  social  duty  to  give  them  currency,  that  the 
victim  of  them  may  be  avoided;  and  ordinarily 
one  cannot  with  safety,  however  free  he  may 
be  from  actual  malice,  as  a  volunteer,  ponrtbe 
poison  ot  such  rumors  into  the  ears  of  one  who 
might  be  affected. if  the  rumors  were  true.  I 
.cite  a  few  cases  by  way  of  illustration: 

In  Oodsan  v.  Home,  1  Brod.  &  B.  7,  one  Noab 
solicited  the  plaintiff  to  be  his  attorney  in  an 
action.  The  defendant,  apparently  a  total 
stranger,  wrote  to  Noah  to  deprecate  his  so 
employing  the  plaintiff,  and  this  was  held  to  be 
clearly  not  a  confidential  or  privileged  com- 
munication. 

In  Starep  v.  Chaltands,  8  Car.  &  P.  284,  one 
Hersford  was  about  to  deal  with  the  plaintiff, 
when  he  met  the  defendant,  who  said  at  once, 
without  his  opinion  being  asked  at  all,  "If  vou 
have  auyihing  to  do  with  Storey  you  will  live 
to  repent  it.  He  is  a  most  unpnncipled  man," 
etc. ;  and  Lard  Den  man  directed  a  verdict  for 
the  plaintiff,  because  the  defendant  began  by 


the  law  implies,  and  which  the  plaintiff  to  therefore 
not  required  to  prove,  nor  tbe  defendant  permitted 
to  deny.  Fry  v.  Bennett,  1  Code  Bep.  N.  S.  213,  5 
Sandl.  54.  It  is  for  thb  court  to  determine  whether 
the  subject  matter  to  which  the  alleged  litiel  relates, 
tbe  interest  of  the  author  of  it,  or  his  relations  to  it, 
are  such  as  to  furnish  an  excuse:  but  the  question 
Gf  good  faith,  or  b<;llef  in  the  truth  of  the  state- 
ment and  the  existence  of  actual  malice  remains 
for  the  Jury.  Klinclt  v.  Colby,  48  S,  Y.  4iSI;  Hamil- 
too  v.  Eno,  81  N.  Y.  116;  H  in  man  v.  Hare,  6  Cent. 
Kcp.  51,  lOi  N.  T.  641.  It  is  a  question  of  fact  to  be 
f  ubmitted  to  the  Jury.  White  v.  Nicholls,  44  U.  S.  3 
How.  266  ai  L.  ed.  501  *;  Wheeler  v.  Nesbitt,  65  U.  8. 
H  How.  544  (16  L.  ed.  765);  Bromafre  v.  Prosser.  4 
Darn.  &  C.  Zi7i  I^irman  v.  Ives,  1  Dowl.  &  R.  25(; 
Thompson  v.  Shackcll,  Moody  &  M.  187.  If  malice 
is  deduced  from  want  of  probable  cause,  it  is  as 
much  malice  in  fact,  within  the  meaning  of  the  law. 
IL4  ibouirh  shown  or  deduced  from  any  other  fact  or 
f:ict6.  Smith  v.  Howard,  28  Iowa,  61;  Barry  v. 
PpopJe.  10  N.  Y.  123. 

>i4indtr,  t'Udeneu  to  injure,  suf^cienL  When 
nkiiidcr  has  been  published  the  proper  question  for 
the  jury  is  not  whether  the  intention  of  tlie  publica- 
tion was  to  injure  the  plaintiff,  but  whether  the 
tendency  of  the  matter  pubUshed  was  so  inju- 
rious. Fisher  v.  Clement,  10  Barn.  &C.  472, 21  Eng. 
C.  L.  117:  and  see  Duncan  v.  Thwaites,  3  Barn.  &  C. 
»^t,  10  Eng.  C.  L.  179;  Penninorton  v.  Meeks,-46  Mo. 
a7:  People  v.  Taylor,  36  Cal.  266:  Reg.  v.  Wallace,  8 
Jr.  C.  L.  K.  N.  8. 38;  Bou vier,  L.  Diet.  MaHee;  Towns- 
bead.  Lib.  &  Slnnd.  fi  87. 

Prirfleged  jnthlicatinnB.  A  letter  written  merely 
cnnfidentiaily  is  not  thereby  privileged.  Brooks  v. 
Blanshard,  1  rvomp.  &  M.  779,  STyrw.  844;  Andrews 
V.  Wilson,  3  KciT  (N.  B.).  80.    The  publication,  in  a 
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newspaper,  of  rumors  is  not  justified,  but  may  be 
mitigated  by  the  fact  that  such  rumors  existed. 
Skinner  v.  Powers,  1  We  ad.  451.  A  communication 
is  privileged  when  made  in  good  faith,  in  answer  to 
one  having  an  interest  in  the  information  sought; 
anditwill  bepri\ile>fed  if  volunteered  when  the 
party  tx)  whom  the  communication  is  made  has  an 
interest  in  it,  and  the  party  by  whom  it  is  made 
stands  in  such  a  relation  to  him  as  to  make  it  a  rea- 
sonable duty,  or  at  least  proper^hat  he  should  give 
the  information.  Sunderlin  v.  Bradstreet,  46  N.  Y. 
191;  Hiirrison  v.  Bush.  5  El.  &  Bl.  844.  Where  it  ap. 
pears  that  a  defendant,  authorized  by  his  relation  to 
the  party  addressed  to  make  a  **  privileged  com- 
munication," in  professing  to  do  so  makes  a  false 
charge,  the  inference  of  malice  is  against  him,  and 
the  burden  is  put  on  him  to  show  that  he  acted 
bona  fkU,  Wakefield  v.  Smithwlck,  4  Jones,  L.  8:J7; 
ITnrwood  v.  Keech,  6  Thomp.  &  C.  665,  4  Hun,  880; 
Hurtwoll  v.  Vesejr,  8  L.  T.  N.  S.  275;  Cole  v.  Wilson, 
18  B.  Mon.  212.  When  language  is  actionable,  and 
it  does  not  appear  that  it  is  privileged,  it  is  presumed 
to  be  both  false  and  malicious,  and  no  other  evi- 
dence of  falsehood  or  malice  is  necessary  than  the 
Enblication  itself.  Townshend,  Lib.  &  bland.  388; 
>ixon  V.  Allen,  60  Cal.  520.  But  so  far  as  the  com- 
munication was  privileged,  the  law  ceases  to  infer 
ma  [ice  l  rum  the  mere  lalsity  of  the  charge,  and  other 

Eroof  of  its  exibtence  is  required;  for,  as  is  held  in 
ewls  V.  Chapman,  16N.  Y.  869;  and  Hlnman  v.  Hare, 
6  Cent.  Rep.  51, 104  N.  Y.  641 -if  the  communication 
contains  expressions  which  exceed  the  limits  of 
privilege,  such  expressions  are  evidence  of  malice. 
Hamilton  v.  Eno.  81  N.  Y.  116.  Whether  a  com- 
munication be  privileged  or  not  is  a  question  for 
the  court,  not  for  the  jury.  Briggs  v.  Garrett,  i 
Cent.  Rep.  864.  Ill  Pa.  404. 
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making  the  statement  without  waiting  to  be 
aaked. 

In  York  ▼.  Joknion,  116  Mass.  482,  the  de- 
fendant, a  member  of  a  church,  was  appointed, 
with  the  plaintiff  and  other  members  of  the 
church,  on  a  committee  to  prepare  a  Christmas 
festival  for  the  Sunday  School.  He  declined 
to  serve,  and  being  asked  his  reason  \xj  Mrs. 
Newton,  a  member  of  the  committee,  said  that 
a  third  member  of  the  committee,  a  married 
man,  had  the  venereal  disease;  and  being  asked 
where  he  got  it  said  he  did  not  know,  but  that 
"he  had  l^n  with  the  plaintiff,"  who  was  a 
woman;  and  it  was  held  that  this  was  not  a 
privileged  communication.  There  was  no 
question  of  the  defendant's  good  faith  and  rea- 
sonable grounds  of  belief  in  making  the  com- 
munication, and  yet  Devens,  J.,  in  the  opinion 
said: 

"The  ruling  requested  by  the  defendant,  that 
the  communication  made  by  him  to  Mrs.  New- 
ton was  a  privileged  one,  and  not  actionable  ex- 
cept with  proof  of  express  malice,  was  properly 
refused.  There  was  no  duty  which  he  owed  to 
Mrs.  Newton  that  authorized  him  to  inform  her 
of  the  defamatory  charges  against  the  plaintiff, 
and  no  interest  of  his  own  which  required  pro- 
tection justified  it.  He  had  declined  to  serve 
upon  the  same  committee  with  Mrs.  York,  but 
he  was  under  no  obligation  to  give  any  reason 
therefor,  however  persistently  called  upon  to 
do  SO;  and,  even  if  Mrs.  Newton  had  an  interest 
in  knowing  the  character  of  Mrs.  York  as  a 
member  oi  the  same  church, it  was  an  interest  of 
the  same  description  which  every  member  of 
the  community  has  in  knowing  the  character 
of  other  members  of  the  same  communis  with 
whom  they  are  necessarily  brought  in  contact, 
and  would  not  shield  a  person  who  uttered 
words  otherwise  slanderous." 

Having  thus  stated  the  general  principles  of 
law  applicable  to  a  case  like  this,  I  will  now 
bring  to  mind  the  facts  of  this  case  so  far  as 
they  pertain  to  the  defamatory  letter.  The 
plaintiff  was  a  lawyer,  and  had  been  engaged 
tn  the  practice  of  his  profession  at  Caledonia  for 
severaJ  months,  and  resided  there  at  the  date  of 
the  letter.  Miss  Dora  McNaughton  and  the 
defendant  also  resided  there.  The  plaintiff 
was  on  terms  of  social  Intimacy  with  Dora, 
«nd  was  paying  her  attention  with  a  view  to 
matrimony,  and  some  time  subsequently  mar- 
ried her.  Mrs.  Collins  was  about  twenty-flve 
years  old,  two  years  and  a  half  younger  than 
Dora,  and  was  married  November  2,  lo75;  and 
prior  to  that  she  had  always  resided  within  a 
mile  and  a  half  from  the  residence  of  Dora,  and 
they  bad  been  very  intimate  friends.  Dora  had 
a  father,  and  no  brother,  and  Mrs.  Collins  had 
a  brother. 

During  the  time  of  this  intimacy,  and  at 
flome  time  before  the  marriage  of  Mrs.  Collins, 
Dora  rei)eatedly  requested  of  her  that  if  she 
*'knew  anything  about  any  young  man  she 
went  with,  or  in  fact  any  young  man  in  the 
place,  to  tell  her,  because  her  father  did  not  go 
out  a  great  deal,  and  had  no  means  of  knowing, 
and  people  would  not  be  apt  to  tell  him;"  that 
she,  Mrs.  Collins,  had  a  brothef  and  would  be 
more  apt  to  hear  what  was  said  about  young 
men,  and  Dora  wished  her  to  tell  what  she 
kr.ew.  Their  intimacy  continued  after  the 
marriage  of  Mrs.  Collins  until  January  before 
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the  letter  was  written,  when  a  coldness  sprang 
up  between  them.  They  became  somewhat 
estranged,  and  their  intimacy  ceased.  Mrs. 
Collins  testified  that  when  she  wrote  the  let- 
ter she  thought  just  as  much  of  Dora  as  if  she 
had  belonged  to  her  family;  that  she  had  heard 
the  defamatoxy  rumors,  and  believed  them, 
and  therefore  did  not  wish  her  to  many  the 
plaintiff. 

It  must  be  observed  that  the  request  of  Dora 
to  Mrs.  Collins  for  information  about  young 
men  was  not  made  when  she  was  contemplat- 
ing marriage  to  any  young  man,  and  that  the 
request  was  not  for  information  about  any  par- 
ticular young  man,  or  about  any  young  man 
in  whom  she  had  any  interest,  but  it  was  for 
information  about  the  young  men  generally 
with  whom  she  associated;  nor,  literally  con- 
struing the  language,  did  Dora  wish  for  infor- 
mation as  to  thegossip  and  rumors  afloat  as  to 
young  men.  miat  she  asked  for  was  such 
facts  as  Mrs.  Collins  knew,  and  not  for  her 
opinion  about  youivg  men,  or  her  estimation  of 
them. 

But  if  we  assume  that  the  request  was  for  in- 
formation as  to  all  the  rumors  about  young 
men  which  came  to  the  knowledge  of  Mrs. 
Collins,  the  case  of  the  defendant  is  not  im- 
proved. At  tiiat  time  the  plaintiff  was  not 
within  Dora's  contemplation,  as  she  did  not 
faiow  him  until  long  after.  The  request  was 
not  for  information  as  to  any  young  man  who 
might  pay  her  attention  with  a  view  to  matri- 
mony; it  was  for  information  about  all  the 
young  men  in  her  cirde.  Mrs.  Collins  was  not 
relatS  to  her,  and  was  under  no  du^  to  give 
the  information,  and  Dora  had  no  sufficient  in- 
terest to  receive  the  information.  Mrs.  Collins 
was  under  no  greater  duty  to  give  the  informa- 
tion to  Dora  than  to  any  of  the  other  young  la- 
dies of  her  acquaintance  in  the  same  circle.  She 
could  properly  tell  what  she  knew  about  young 
men,  but  could  not  defame  them  (even  upon 
request)  by  telling  what  she  did  not  know, 
what  nobody  knew,  but  what  she  believed 
upon  mere  rumors  and  hearsay  to  be  true. 
The  mere  fact  that  she  was  reonested  or  even 
urged  to  ^ve  the  information  did  not  make  the 
defamatory  communication  privileged.  York 
V.  Johnson,  iupra. 

But  there  is  no  proof  that  this  letter  was 
written  to  Dora  in  pursuance  of  any  request 
made  by  her  four  years  before  its  date,  and 
there  was  no  evidence  which  authorized  the 
Jury  to  find  so  if  they  did  so  find.  On  the  con- 
traiy,  it  is  clear  that  Dora  would  not  at  the 
time  have  gone  to  Mrs.  Collins  for  any  infor- 
mation as' to  the  plaintiff  if  she  had  desired  any, 
and  that  she  did  not  wish  for  the  information 
from  her;  and  that  this  was  known  to  Mrs. 
Collins  the  language  of  the  letter  clearly  shows. 
In  the  defendant's  answer  [it  is  alleged  that 
Mrs.  Collins' letter  was  prompted  by  her  friend- 
ship for  Dora,  and  by  the  solicitations  of  "mut- 
ual friends  to  interfere  in  the  matter  and  break 
off  the  relations  which  seemed  to  exist  between 
the  plaintiff  and  Dora,"  and  there  is  no  aver- 
ment that  it  was  written  in  pursuance  of  any 
request  coming  from  Dora.  The  letter  itself, 
as  well  as  the  evidence  of  Mrs.  Collins,  shows 
unmistakably  that  it  was  thus  prompted.  Mrs. 
Collins  did  not  testify  that  she  wrote  the  letter 
in  pursuance  of  any  request  of  Dora,  and  the 
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action  was  not  tried  upou  that  theory,  and  bo 
question  as  to  the  request  was  submitted  to  the 
laiy.  The  trial  judge  charged  the  jury 
broadly  that  if  the  relations  of  Dora  and  Mrs. 
Collins  were  of  such  ^n  intimate  character  as 
to  warrant  the  latter  in  warning  the  former 
"against  a  person  whom  she  had  reason  to  be- 
Heve  was  not  a  fit  person;  and  if  Mrs.  Collins 
acted  fairlj,  in  good  faith,  conscientiously,  al- 
though mistakenly,  there  can  be  no  recovery 
against  her"  upon  the  count  in  the  complaint 
for  libel;  and  then  the  court  said:  "Did  Mrs. 
Collins,  in  writing  that  letter,  act  fairly,  act 
judidouslj,  not  in  the  matter  of  good  taste,  but 
did  she  with  the  facts  which  h^d  been  brought 
to  her  mind  act  in  a  conscientious  and  proper 
manner?  If  she  did— if  she  acted  as  an  ordi- 
narilj  prudent  person  would  act  under  the 
same  circumstances,  if  she  had  probable  ^ound 
for  her  belief —  she  was  ]ustifl«l  in  writing  the 
letter." 

Mrs.  Collins  then  appears  as  a  mere  volun- 
teer, writing  the  letter  to  break  up  relations 
which  she  feared  might  lead  to  the  marriage  of 
the  plaintiff  to  Dora.  If  she  had  been  the 
mother  of  Dora,  or  other  near  relative,  or  if 
she  had  been  asked  by  Dora  for  information  as 
to  the  plaintiff's  character  and  slandinc,  she 
could  with  propriety  have  given  any  informa- 
tion she  possessed  affecting  nis  character,  pro- 
vided she  acted  in  good  faith  and  without 
maUce.  But  a  mere  volunteer,  having  no  duty 
to  perform,  no  interest  to  subserve,  interferes 
with  the  relations  between  two  such  people  at 
her  peril.  The  rules  of  law  should  not  be  so 
administered  as  to  encourage  such  intermed- 
dling, which  may  not  only  blast  reputation, 
but  possibly  wreck  lives.  In  such  a  case  the 
duty  not  to  defame  is  more  pressing  than  the 
duty  to  communicate  mere  defamatory  rumors 
not  known  to  be  true. 

Some  loose  expressions  may  doubtless  be 
found  in  text  books  and  judicial  opinions  sup* 
porting  the  contention  of  the  defendant  that 
this  letter  was  in  some  sense  a  privileged  com- 
munication.   But  after  a  very  careful  research 

1  believe  there  is  absolutely  no  reported  de- 
cision to  that  effect.  The  case  which  is  as 
favorable  to  the  defendant  as  any,  if  not  more 
favorable  than  anv  other,  is  that  of  Todd  v. 
Hawkins,  8  Car.  &  P.  88. 

In  that  case  a  widow  being  about  to  marry 
the  plaintiff,  the  defendant,  who  had  married 
her  daughter,  wrote  her  a  letter  containing  im- 
putations on  the  plaintiff's  character,  and  advis- 
ing a  diligent  and  extensive  inquiry  into  bis 
character;  and  it  was  held  Uiat  the  letter  was 
written  on  a  justifiable  occasion,  and  that  the 
defendant  was  justified  in  writing  it,  provided 
the  lury  were  satisfied  that  in  writing  it  he 
actea  bonafde,  although  the  imputations  con- 
tained in  the  letter  were  false,  or  based  upon 
the  most  erroneous  information;  and  if  he  used 
expressions  however  harsh,  hasty,  or  untrue, 
yet  bonafde^  and  believing  them  to  be  true,  he 
was  justified  in  so  doing.  The  letter  was  held 
privileged,  solely  upon  the  ground  of  the  near 
relationship  existing  between  the  widow  and 
the  defendant,  her  son-in-law,  which  justified 
his  voluntary  interference.  But  the  jud^^e  ex- 
pressly stated  that  if  the  widow  and  the  de- 
fendant had  been  strangers  to  each  other  there 
would  have  been  a  mere  question  of  damage. 
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A  case  nearer  in  point  is  that  of  Joannes  t. 
Bennett,  5  Allen,  109.  There  it  was  held  that 
a  letter  to  a  woman  containing  libelous  matter 
concerning  her  suitor  cannot  be  justified  on 
the  ground  that  the  writer  was  her  friend  and 
former  pastor,  and  that  the  letter  was  written 
at  the  request  of  her  parents,  who  assented  to 
all  its  contents.  The  decision  was  put  upon 
the  ground  that  in  writing  the  letter  the  defend- 
ant had  no  interest  of  his  own  to  serve  or  pro- 
tect; that  he  was  not  in  the  exercise  of  any 
legal  or  moral  duty;  that  the  proposed  marriage 
did  not  even  involve  any  sacrifice  of  his  feel- 
ings  or  injury  to  his  affections,  and  did  not  in 
any  way  interfere  with  or  disturb  his  personal 
or  social  relations;  that  the  person  to  whom  the 
letter  was  addressed  was  not  connected  to  him 
by  the  ties  of  consanguinity  or  kindred,  and 
that  he  had  no  peculiar  interest  in  her. 

Some  years  before  the  same  learned  court 
decided  the  case  of  Kr^  v.  Oliver,  12  Gray, 
289,  wherein  it  was  held  that  statements  that  a 
man  has  been  imprisoned  for  larceny,  made  to 
the  family  of  a  woman  whom  he  is  about  to 
marry,  by  one  who  is  no  relation  of  either,  and 
not  in  answer  to  inquiry,  are  not  privileged 
communications.  In  the  opinion  it  is  said: 
"A  mere  friendly  acquaintance  or  regard  does 
not  impose  a  dutv  of  communicating  charges 
of  a  defamatory  character  concerning  a  third 
person,  although  they  may  be  told  to  one  who 
has  a  strong  interest  in  knowing  them.  The 
duty  of  refraining  from  the  utterance  of  slan- 
derous words  without  knowing  or  ascertaining 
their  truth  far  outweighs  any  mere  claim  oi 
friendship." 

I  am  therefore  of  opinion  that  the  letter  was 
in  no  sense,  upon  the  facts  as  they  appear  in 
the  record,  a  privileged  communication. 

There  was  also  error  in  the  court  below  as  to 
the  verbal  slanders  alleged  in  the  second  cause 
of  action;  and  what  I  have  already  said  applies 
in  part  to  tibese  verbal  slanders.  There  was  no 
substantial  denial  of  these  slanders  in  the  an- 
swer, and  there  was  no  dispute  in  the  evidence 
that  they  were  uttered,  and  there  can  be  no 
claim  upon  the  evidence  that  they  were  justi- 
fied. The  trial  judge  chained  the  jury  that  the 
words  were  slanderous.  But  he  said  to  them 
that  'There  is  not  that  presumption  of  malice 
in  the  case  of  oral  slanders  that  there  is  in  the 
case  of  a  deliberate  writing."  This  was  ex- 
cepted to  by  plaintiff's  counsel,  and  was  clearly 
erroneous. 

In  the  case  of  oral  defamation,  as  in  the  case 
of  written,  if  the  words  uttered  were  not  priv- 
ileged the  law  implies  malice. 

The  judge  further  charged  the  jury  in  sub- 
stance that  the  words,  if  uttered  under  the  cir- 
cumstances testified  to  by  Mrs.  Collins,  were 
privileged.  She  testified,  in  substance,  that 
she  uttered  the  words  to  Mr.  Cameron  in  con- 
fidence after  the  most  urgent  solicitation  on  his 
part  that  she  should  tell  him  what  she  knew 
about  the  plaintiff.  But  defamatory  words  do 
not  become  privileged  merely  because  uttered 
in  the  strictest  confidence  by  one  friend  to  an- 
other, nor  because  uttered  upon  the  most  urgent 
solicitation.  She  was  under  no  duty  to  utter 
them  to  him,  and  she  had  no  interest  to  sub- 
serve by  uttering  them.  He  had  no  interest  or 
duty  to  henr  the  defamatorv  words,  and  had  no 
rigLt  to  demand  that  he  might  hear  them;  and 


184 


New  Yobk  Coubt  of  Affbals. 


Not., 


ander  such  circumstaDces  there  is  no  authority 
holding  that  any  privilege  attaches  to  such 
coramunicationa. 

There  was  no  evidence  that  would  authorize 
a  jury  to  find  that  Cameron  sought  the  inter- 
view with  Mrs.  Collins  as  an  emissary  from  or 
agent  of  the  plaintiff,  or  that  at  the  plaintiff's 
solicitation  or  instigation  he  obtained  the  slan- 
derous communications  from  her;  and  he  did 
not  profess  or  assume  to  act  for  him  on  that 
occasion.  He  was  the  mutual  friend  of  the 
parties  and  seems  to  have  sought  the  interview 
with  her  either  to  gratify  his  curiosity,  or  to 
prevent  the  impending  litigation  between  the 
parties.  But,  even  if  he  obtained  the  inter- 
view with  her  at  the  solicitation  of  the  plaintiff, 
and  as  his  friend,  she  could  not  claim  that  her 
slanderous  words  uttered  at  such  interview 
were  privileged.  The  trial  Judge  therefore 
erred  in  refusing  to  charge  the  jury  that  there 
was  no  question  for  them  as  to  the  second 
cause  of  action,  but  one  of  damages. 

Therefore,  without  noticing  other  exceptions 
to  rulings  upon  the  trial,  for  the  fundamental 
errors  herein  pointed  out,  the  judgment  should 
be  reverted,  and  a  new  trial  granted. 

All  concur  except  Danforth,  J,,  who  reads 
for  affirmance. 

Danforth,  »/. ,  dissentins: 

The  plaintiff  united  in  his  complaint  two 
causes  of  action  for  slander  with  two  causes  of 
action  for  libel,  and  a  fifth  cause  of  action  reit- 
erating by  general  reference  the  allegations  of 
the  preceding  ones,  and  charging  the  report 
and  publishing  thereof  "to  divers  other  per- 
sons." Ko  attention  seems  to  have  been  given 
to  this  cause  of  action  at  anv  time  during  the 
trial;  and  before  the  plaintiff  rested  his  counsel 
stated  that  there  was  a  failure  of  proof  as  to 
the  third  cause  of  action,  and  it  was  abandoned. 
Nor  upon  this  appeal  is  any  point  made  by  the 
learned  counsel  for  the  appellant  as  to  the  first 
count,  and  our  attention  is  directed  by  him 
only  to  the  disposition  made  by  the  trial  iudge 
of  the  questions  arising  on  the  second  and 
fourth  causes  6t  action. 

The  defendant  Mrs.  Collins  testifies  that 
Pora  told  her  "repeatedly  that  if  I  knew  any- 
thing about  any  young  man  she  went  with,  or 
in  fact  any  young  man  in  the  place,  to  tell  her, 
because  her  father  didn't  go  out  a  great  deal, 
and  had  no  means  of  knowing,  and  people 
wouldn't  be  apt  to  tell  him ;  that  I  had  a  brother, 
and  I  would  be  more  apt  to  hear  it,  and  she 
wished  me  to  tell  her  what  I  knew."  She  heard 
Bynm  talked  about  a  great  deal,  but  no  one 
spoke  well  of  him,  and  she  did  not  wish  him  to 
marry  Dora;  so  she  wrote  the  letter,  sealed  it, 
stamped  it,  took  it  to  the  office,  and  mailed  it. 

It  seems  Dora  was  then  absent,  but  returned 
in  a  few  days,  and  the  letter  was  given  to  her 
in  the  presence  of  the  plaintiff.  She  read  the 
letter,  then  gave  it  to  him.  He  read  it  and  took 
it  immediately  to  Dora's  father,  who  either 
read  it  or  beard  it  read.  The  plaintiff  then 
took  it  to  his  office,  sent  for  his  friends  and  con- 
fidants, among  others.  Walker  and  Cameron. 
He  read  the  letter  to  Walker  and  Cameron. 
On  the  same  day  Cameron  procured  the  attend- 
ance of  Mrs.  Collins  at  his  store,  where  he 
spoke  to  her  about  the  letter,  and,  as  she  testi- 
fies, said:    "Byam  is  going  to  sue  you  for  it;" 
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and  he  wished  to  know  what  she  "knew  about 
Byam." 

In  answer,  as  she  testiflea,  "I  told  him  I  dldnl 
wish  to  tell  him.  He  said  he  wanted  me  to  tell 
him  just  as  if  he  was  my  lawyer.  Be  said.  'I 
am  your  friend,  and  I  want  you  to  have  perfect 
confidence  in  me;'  and  he  said,  'You  know.  If 
a  person  employs  a  lawyer  they  tell  him  evcvy- 


thing:'  and  I  said  I  didn't  wish  to  tell  him.  1 
said,  ^Tou  have  heard  these  things  joaTself.' 
He  said  he  didn't  know,  be  would  rather  I 
would  tell,  and  he  could  tell  better."  She 
avoided  and  resisted  his  inquiries,  and  endeav- 
ored to  leave,  but  he  persisted,  and  "held  on 
to  the  door  latch,"  so  she  could  not  go  out 
And  the  disclosures  of  that  interview  now  form 
the  subject  of  complaint  as  set  out  in  the  sec- 
ond cause  of  action. 

The  fourth  count  is  founded  upon  the  letter 
and  publication  already  referred  to.  At  Uie 
close  of  the  evidence  the  plaintifl's  counsel 
asked  the  trial  court  to  "hola  as  matter  of  law 
and  charge  the  jury  that  the  cause  of  action  set 
out  in  the  fourth  count  of  the  complaint  was 
libelous,  and  the  communication  not  privileged ; 
that  the  cause  of  action  has  been  established, 
and  the  only  question  for  the  jury  is  the  ques- 
tion of  damages."  The  court  declined,  but 
after  reading  the  letter  to  the  jury,  and  declar- 
ing it  to  be  libelous,  charged  that  liability  for 
writing  and  publishing  it  might  be  avoided  by 
showing  that  what  was  written  was  a  privileged 
communication,  and  called  upon  them  to  de- 
termine whether  it  was  of  that  character.  The 
plaintiff's  counsel  excepted  to  the  refusal  to 
charge  as  requested,  and  also  to  the  submission 
of  the  question  to  the  jury. 

The  whole  charge  must  be  taken  together, 
and,  so  taken,  it  is  apparent  that  the  trial  judge 
violated  no  rule  of  law  in  respect  to  this  mat- 
ter. He  called  the  attention  of  the  jury  to  the 
evidence  as  to  the  relations  between  the  parties, 
and  the  request  by  Miss  McNaughton  for  in- 
formation, and  also  to  the  statements  in  rela- 
tion to  the  plaintiff,  which  had  come  to  the  ears 
of  the  defendant,  and  then  said:  "If  the  rela- 
tion of  these  persons  was  of  such  an  intimate 
character  as  to  warrant  Mrs.  Collins  in  warn- 
ing Miss  McNaughton  against  a  person  whom 
she  had  reason  to  believe  was  not  a  fit  person; 
and  if  Mrs.  Collins  acted  fairly,  in  good  faith, 
conscientiously,  although  mistakenly,  there  can 
be  no  recovery  against  her  upon  that  cause  of 
action." 

And  again:  "I  say  to  you,  therefore,  that  if 
Mrs.  Collins  had  heard  these  things  and  the 
others  to  which  she  has  testified,  and  believed 
them  to  be  true,  and  had  reason  to  believe  them 
to  be  true,  and  if  she  acted  honestly  and  con- 
scientiously in  writing  that  letter,  it  is  a  privi- 
leged communication,  and  there  can  be  no 
recovery  against  her  for  that  count." 

And  finally:  "If  you  find  the  lady  was  justi- 
fied in  those  things,  or  she  acted  conscientiously 
and  intelligently,  as  a  reasonably  prudent  per- 
son would  have  acted  in  similar  affairs,  on  ac- 
count of  her  relationship  with  this  lady,  your 
verdict  will  be  generally  for  th?  defendant." 

"If  certain  facts  exist,"  th3  Judge,  in  sub- 
stance, says,  "the  letter  is  privileged.]^  Whether 
those  facts  did  exist,  he  properly  left  for  the 
jury  to  determme.  Stace  y.  Grimth,  L.  R.  2  P. 
C.420. 
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There  was  therefore  do  enor  Id  makioff  this 
dispositioD  of  the  questioD.  Klinck  ▼.  XMby, 
46  N.  Y.  427;  Banulton  v.  Bno,  81  N.  T.  117. 

He  held  the  letter  upon  its  face  to  be  libelous; 
bat  as  liability  for  evea  a  libelous  publicatioD 
may  be  defeated  by  the  occasioD  or  circum- 
itaDces  under  which  it  was  made,  he  left  those 
Diatters  to  be  inquired  of  by  the  jury.  We  have 
themestabliflhedby  the  verdict,  and,  assuming 
their  existence,  the  important  inquiry  now  is, 
whether  the  trial  judge  was  right  in  holding 
the  letter  privileged. 

The  parties  directly  concerned  in  this  quee- 
tioD  resided  in  the  same  town.  The  defendant 
Mrs.  Collins  and  Dora  McNaughton  (now  Mrs. 
Byam)  were  from  childhood  neighbors  and  in- 
timate friends,  and  at  the  time  made  material 
by  this  inquiry  were  unmarried.  The  latter 
seems  to  have  supposed  that  the  former  hod 
better  opportunities  than  herself  to  learn  the 
character  of  the  young  men  of  that  town,  and 
requested  that  she  would  communicate  to  her 
anythinff  she  might  know  concerning,  among 
others,  those  "who  went  with  her,"  obviously 
indicating  persons  whose  attentions  were  of  the 
nature  of  addresses  and  given  in  view  of  matri- 
mony. In  response  to  this  request,  as  the  evi- 
dence tends  to  show,  and  as  the  jury  have 
found,  the  defendant  wrote  the  letter  com- 
plained of.  Previous  thereto  she  had  uttered 
DO  word  of  disparagement  or  reproach  con- 
cerning the  plaintiff,  and  the  letter  itself  was 
sealed  and  directed  to  Miss  McNaughton,  and 
in  thai  condition  delivered  to  her.  There  was 
DO  other  publication  by  the  writer,  or  with  her 
assent. 

-Was  the  communication  privileged?  If  so, 
in  the  absence  of  malice,  there  was  a  perfect 
defense  to  the  action,  so  far  as  the  fourth  count 
\a  concerned.  This  qualification  requires  no 
discussion,  because,  at  the  request  of  the  learned 
counsel  for  the  plaintiff,  the  trial  judge  charged 
the  jury  that  "when  one  stands  in  a  privileged 
relation,  but  makes  a  false  charge,  the  proof 
is  on  her  to  disprove  malice,  and  show  that  she 
acted  in  good  faith,"  thus  improperly  shifting 
the  burden  from  the  plaintiff,  upon  whom  in 
the  supposed  case  it  properly  lay,  to  the  de- 
fendant, to  whom  it  did  not  belong.  Qassett 
V.  Gilbert,  6  Gray,  94;  ISomertiUe  v.  Hawkins, 
10  G.  B.  583;  Hastings  v.  Lusk,  22  Wend.  414. 

The  error  was  against  the  defendant,  but  that 
Is  of  no  importance,  since  the  jury  by  their  ver- 
dict found  that  there  was  no  malice,  and  that 
the  defendant  acted  in  eood  faith.  It  is  well 
settled  that  without  malice,  either  express  or 
implied,  an  action  for  defamation  by  words 
spoken  or  written  cannot  be  supported.  In  or- 
dinary cases  malice  is  implied  from  the  slander; 
but  there  may  be  a  justification  from  the  oc- 
casion, and  when  this  appears  an  exception  to 
the  general  rule  is  created,  and  the  words  must 
be  proven  to  be  malicious  as  well  as  false.  In 
that  aspect  of  the  case,  as  already  stated,  the 
plaintiff  failed.  The  question  as  to  privilege 
IS,  however,  yet  to  be  considered. 

The  letter  is  one  of  warning  or  entreaty.  It 
names  no  one  as  its  subject,  but  it  was  con- 
ceded that  the  person  referred  to  was  the  plaint- 
iff, and  he  is  held  up,  in  numerous  phrases 
conveying  divers  degrees  of  disparagement  and 
impntation,  to  reproach,  and  as  a  person  to  be 
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feared  and  avoided.     Or<tft  ▼.  Bcite,  1  Saund. 
248,  and  note. 

The  trial  judge  therefore  ruled  that  it  was 
libelous,  ana  the  appellant  is  entitled  to  have 
that  ruling  stand  as  the  law  of  the  case.  The 
publication  was  admitted.  From  these  cir- 
cumstances the  law  supplied  the  rest,  and  the 
burden  of  justification  or  excuse  was  cast  up- 
on the  defendant.    Lewis  v.  Few,  6  Johns.  85. 

The  question,  therefore,  is  whether  the  oc- 
casion of  the  publication,  or  the  circumstances 
prompting  it,  furnish  a  legal  excuse  for  that 
act,  and  so  repel  the  inference  of  malice  arising 
from  the  matter  of  it,  as  to  bring  it  within  the 
exception  to  which  I  have  referred.  If  it  does, 
then  in  legal  contemplation  the  communication 
is  privileged.  Of  such  communications  there 
are  two  classes;  in  one  the  privilege  is  absolute 
and  a  shield  against  any  action  for  defamation, 
as  where  the  charge,  even  if  false  and  mali- 
cious, is  made  in  the  course  of  official  duty  oi 
under  certain  other  circumstances  not  embrac 
ing  those  before  us;  in  the  other  class  the  privi- 
lege is  qualified  and  may  be  overcome  by  proof 
of  malice.  This  class  includes  cases  where  the 
interest  and  welfare  of  society  and  common 
convenience  require  that  the  defendant  should 
be  permitted  to  speak  freely  in  the  relation  in 
which  he  is  placed,  provided  he  confines  him- 
self within  the  bounds  of  what  he  believes  to 
be  the  truth.     Hastings  v.  Tjusk,  22  Wend.  410. 

The  law  frequently  referred  to  upon  this  sub- 
ject is  to  be  found  in  Toogood  v.  Spyring,  1 
Gromp.  M.  &  K.  181-192,  and  requires  that  the 
communication,  to  be  privileged,  should  be 
fairly  made  by  a  person  in  the  discharge  of 
some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  his  own  affairs, 
where  his  interest  is  concerned. 

In  Harrison  v.  Bnsh,  82  Eng.  L.  &  Ea.  173, 
substantiallv  the  same  rule  is  restated,  but  it 
is  added  "That  duty  cannot  be  confined  to  legal 
duties  which  may  be  enforced  by  indictment, 
action  or  mandamus,  but  must  include  moral 
and  social  duties  of  imperfect  obligation,"  and 
as  thus  amplified  the  rule  is  adopted  in  this 
court,  and  may  be  considered  as  well  settled. 
Ormsby  v.  Douglass,  37  N.  Y.  477;  Hamilton  v. 
Eno,  81  N.  Y.  116. 

A  common  application  of  the  rule  is  to  words 
spoken  by  a  former  master  in  giving  a  char- 
acter of  a  servant  ( WeatTierston  v.  Hawkins,  1 
T.  R.  110),  or  in  answering  an  inquiry  concern- 
ing the  solvency  of  a  tradesman  or  banker,  or 
between  persons  having  a  common  interest  in 
the  subject  to  which  they  relate.  It  applies, 
however,  to  other  cases  of  the  same  nature,  and 
is  meant  to  protect  the  communications  of  busi- 
ness, and  the  necessary  confidence  of  man  in 
man;  as  where  one  employed  by  a  sheriff  to 
ascertain  and  inform  him  of  the  facts  relating 
to  an  interference  with  a  levy  upon  certain  cat- 
tle, wrote  a  letter  charging  the  plaintiff  wiih 
feloniously  taking  them  ( WasJibum  v.  Cooke,  <& 
Denio,  110);  or  where,  at  the  request  of  the 
father,  a  person  made  inquiry  as  to  the  char- 
acter of  his  daughter's  husband.  Atw%U  v. 
Mackintosh,  120  Mass.  177. 

In  each  instance  the  report,  if  made  in  good 
faith,  and  reasonably  believed  true,  was  neld 
to  be  privileged.    AtmU  v.  Mackintosh,  supra. 

So  it  is  said  to  extend  to  the  confidential 
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commuDicatioDS  of  friendship  (Holt,  Libel,  285), 
and  will  undoubtedly  include  eveiy  case  where, 
in  the  discharge' of  any  legai,  natural  or  social 
obligation,  the  defendant  stales  what  he  hon- 
estly believes  the  plaintiff's  character  to  be, 
whatever  the  charges  may  be  which  he  thus 
imputes  to  him. 

Thus,  in  McDougaXl  ▼.  Claridge,  1  Camp. 
267,  it  was  held  that  a  letter  written  confiden- 
tially coDceming  a  solicitor,  and  under  an  im- 
pression that  its  statements  were  well  founded, 
could  not  be  the  subject  of  an  action;  and  in 
Berter  v.  JJowMn,  mentioned  in  Bull.  N.  P.  8, 
where  the  defendant  said,  "  in  confidence  and 
friendship,  by  way  of  warning,"  to  one  about 
dealing  with  the  plaintiff,  words  affecting  his 
credit,  no  action  would  lie,  because  the  manner 
of  speaking  repelled  the  idea  of  malice. 

In  White  v.  NichoOs,  44  TJ.  S.  8  How.  286 
[11  L.  ed.  591],  Jugtiee  Daniel  enumerates 
among  such  communications,  '^  words  spoken 
in  confidence  and  friendship  as  a  caution;"  and 
applpring  the  same  principle  to  specific  cases,  it 
is  laid  down  in  a  recent  work  on  this  subject 
(Odger,  Sland.  &  Lib.  210),  that  a  father,  guard- 
ian or  intimate  friend  may  warn  a  youn^ 
man  against  associating  with  a  particular  indi- 
vidual, or  may  warn  a  lady  not  to  marry  a  par- 
ticular suitor,  though  under  the  same  circum- 
Btances  a  stranger  could  not  do  so  without 
incurring  liability.  Among  other  instances  of 
privilege,  and  of  the  same  nature,  is  any  com- 
munication required  by  the  interest  of  tne  per- 
son to  whom  it  is  made,  and  reasonably  called 
for  or  warranted  by  the  relation  in  which  the 
person  making  it  stands  to  him,  as  a  letter 
written  in  gooa  faith  by  a  person  to  his  mother- 
in-law,  warning  her  of  the  bad  character  of 
the  man  she  was  about  to  marry.  Todd  v. 
Hawkins,  8  Car.  &  P.  88-91. 

The  same  principle  was  applied  in  Adcoek  v. 
Marsh,  8  Ired.  L.  861.  It  there  appeared  that 
Anderson  Adcoek  wcm  twice  married.  His  first 
wife  died,  leaving  a  daughter  Sally,  and  one 
other.  Upon  his  second  marrifige  the  defend- 
ant, Mrs.  Marsh,  advised  the  daughters  of  the 
first  Mrs.  Adco<dc  that  they  ought  not  to  live 
at  their  father's,  giving  reasons  in  words  relat- 
ing to  the  plaintin,  his  then  wife,  which  were 
in  themselves  prima  fade  actionable.  In  ex- 
cuse it  was  shown  that  the  first  Mrs.  Adcoek 
"had  requested  the  defendant  Marsh,  with 
whom  she  was  very  intimate,  to  give  '  advice' 
to  her  daughters;'^  but  the  trial  judge  ruled 
that' this  was  insufficient  in  any  view  to  rebut 
the  implication  of  malice;  and  after  verdict  for 
the  plaintiff  a  new  trial  was  granted,  the  court 
of  review  holding  that  the  communication  was 
privileged  if  made  by  the  defendant  in  good 
faith,  and  as  to  that  the  jury  were  the  proper 
judges.  The  learned  Judge,  speaking  for  the 
court,  and  referring  to  the  rulmg  of  the  trial 
Judge  said: 

*' The  idea  seems  to  have  been  that  the  com- 
munication was  not  a  privileged  one,  because 
the  defendant  had  no  interest  in  the  matter,  and 
stood  in  no  relationship  to  the  witness"  (tbe 
person  advised  by  defendant),  "but  was  in 
every  respect  a  volunteer;"  and,  after  citing 
and  commenting  on  various  cases,  says,  in  suf 
stance,  that,  whether  there  was  just  cause  for 
the  opinion  expressed  by  Mrs.  Marsh  or  not, 
she  was  justified  in  makmg  it  known  to  the 
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daughter,  if  she  honestly  held  that  opinion, 
*'and  that  her  communication  so  made  was  a 
privileged  one."  "  And  we  further  hold?"  he 
says,  "that  without  any  request  from  the  mother 
she  would,  under  the  other  circumstances,  have 
been  justified." 

To  the  same  effeict  are  the  cases  in  our  own 
court.  In  Lends  v.  Chapman,  16  N.  Y.  869, 
Selden,  J„  enunciates  the  rule  as  embracing 
both  alternatives,  and  says:  "There  is  no  doubt 
that  when  the  communication  is  made  bona 
flde,  in  answer  to  inquiries  from  one  having  an 
interest  in  the  information  sought,  or  when  the 
relation  between  the  parties  by  whom  and  to 
whom  the  communication  is  made  is  such  as 
to  render  it  reasonable  and  proper  that  the  in- 
formation should  be  given,  it  will  be  regarded 
as  privileged;"  and  referring  to  the  authorities, 
says:  These  cases  show  that  all  that  is  neces- 
sary to  entitle  such  communications  to  be  so 
regarded  is  "  that  the  relation  of  the  parties 
should  be  such  as  to  afford  reasonable  ground 
for  supposing  an  innocent  motive  for  giving 
the  information,  and  to  deprive  the  act  of  an 
appearance  of  officious  intermeddling  with  the 
affairs  of  others;"  and  although  the  informa- 
tion given  in  that  case  was  volunteered,  and 
not  in  answer  to  any  inquiry,*  the  judg^  aU 
agreed  that  the  relations  existing  between  the 
person  addressed  and  the  defendant,  rendered 
the  communication  privileged. 

In  the  later  case  of  Sunderlin  v.  Bradstreet^ 
46  K.  Y.  188,  it  appeared  that  the  defendants, 
of  their  own  volition,  and  for  their  own  profit, 
collected,  information  concerning  the  condition 
of  traders,  and  this  they  communicated  to  sub- 
scribers not  interested  in  the  matter;  and  the 
court,  reiterating  the  rule  laid  down  in  Lewis  y. 
Chapman,  supra,  held  that,  owing  to  that  want 
of  interest  in  the  person  addressed,  the  com- 
munication was  not  privileged.  Protection 
would  seem  to  be  due,  therefore,  to  communi- 
cations between  persons  having  relationship, 
whether  by  blood  or  marriage,  or  as  principal 
and  agent,  attorney  and  client,  or  as  intimate 
friends,  or  as  Uie  result  of  any  trust  or  confi- 
dence, provided  such  communications  are  fairly 
warranted  by  a  reasonable  occasion,  and  hon- 
estly made. 

It  follows  that  the  term  malice,  in  a  legal 
sense,  has  no  application  where  there  is  a  just 
cause  or  occasion  for  speaking  the  words  com- 
plained of,  although, under  other  circumstances, 
they  would  constitute  a  slanderous  charge. 
Jones  V.  Qivin,  Gilb.  Cas.  185;  Washburn  v. 
Cooke^  and  other  cases,  xupra.  In  discussing 
this  question,  the  learned  Judge  already  quotea 
says;  "  When  the  circumstances  show  that  the 
defendant  may  reasonably  be  supposed  to  have 
had  a  just  and  worthy  motive  for  making  the 
charge,  then  the  law  ceases  to  infer  malice  from 
the  mere  falsity  of  the  charge,  and  requires 
from  the  plaintiff  other  proof  of  its  existence." 
Lewis  V.  Chapman,  supra. 

The  facts  found  by  the  jury,  and  already 
adverted  to,  bring  the  case  at  bar  within  the 
principle  and  the  rule  stated  in  the  case  above 
cited,  as  decided  by  this  court.  The  occasion 
was  the  courtship  of  the  plaintiff,  and  the  ob- 
ject of  the  letter  was  to  give  information  of  his 
character.  It  was  written  in  confidence  and  in 
friendship  to  one  sought  by  him  in  marriage 
and  thus  having  a  vital  interest  in  the  subject. 
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and  written  also  in  response  to  her  request. 
These  conditions  seem  to  answer  the  first 
branch  of  the  proposition  laid  down  by  Judg^ 
Selden  in  the  Ohapman  Que,  tupra,  and  by 
Judge  Allen  in  the  Sunderlin  Ocue,  tmpra,  and 
alao  bring  the  oommunication  directly  within 
the  other  branch  of  the  rule.  If  we  regard 
the  communication  as  Tolunteered,  it  still  re- 
mains that  Dora,  the  party  to  whom  the  com- 
munication was  made,  had  an  interest  in  it,  and 
the  writer  stood,  by  reason  of  her  intimate 
friendship  and  the  request,  in  such  relation  to 
her  as  to  make  it  at  least  proper  that  the  de- 
fendant should  warn  and  put  her  on  further 
iDqaby.  I  think  the  communication  was  priv- 
ileged by  the  occasion  and  by  the  position  of 
tiie  writer,  and  the  court  committed  no  error 
in  refusing  to  charge  otherwise.  Whether  the 
letter  was  in  excess  of  the  privilege  so  confer- 
red I  need  not  inquire,  for  such  question  was 
for  the  jury,  and  it  was  not  raised  at  the  trial. 
As  to  the  second  cause  of  action  the  counsel 
for  the  appellant  asked  the  court  to  charge 
"  that  the  charges  set  out  in  the  second  count 
of  the  complaint  have  been  substantial!  v  proved, 
and  stand  uncontradicted,  and  the  plamtifl  is 
entitled  to  recover,  and  the  only  question  for 
the  jury  is  one  of  damages."  The  court  de- 
clined so  to  hold  and  charge,  and  plaintiff's 
counsel  duly  excepted.  In  this  there  was  no 
error. 

1.  The  allegations  of  the  complaint  are  not 
admitted  by  the  answer^  but  denied,  and  the 
plaintiff  went  into  evidence  to  sustain  the  issue. 

2.  Between  the  plaintiff's  witnesses  and  the 
evidence  of  the  defendant  there  was  a  con- 
flict 

3L  The  communication  to  Cameron  was  given 
in  confidence,  at  his  request,  and  under  cir- 
cumstances which  might  Yerj  well  lead  to  the 
conclusion  that  Cameron  as  the  friend,  or  even 
agent,  of  the  plaintiff  was  by  him  put  upon  an 
inquiry,  suggested  by  the  letter  just  before 
read  to  him  by  the  plaintiff.  Weatheraton  v. 
Hawkins,  supra;  King  v.  Waring,  5  Esp.  18. 

The  statement  was  not  voluntary,  and  the 
occasion  of  speaking,  as  well  as  the  words 
spoken,  were  to  be  considered.  The  submis- 
sion (tf  it  to  the  jury  was  proper  (3  Greenl. 


£v.  ^  421),  and  the  language  of  the  judge,  aa 
apphed  to  it,  was  not  inappropriate.  Weather- 
iton  V.  Hawidnt,  supra, 

4.  Nor  was  it  necessary  to  plead  specially 
that  the  communication  to  Cameron  was  priv* 
ileged.  The  defendant's  answer  alleged  tiuit 
the  communication,  such  as  it  was,  to  Cam- 
eron, was  drawn  out  by  him,  "was  a  confiden- 
tial communication,  and  was  made  without 
malice,  and  without  any  intent  to  injure  the 

Slaintiff,"  and  in  the  belief  of  its  truth,  and 
enied,  among  other  things,  the  allegation  of 
malice  contained  in  the  complaint  This  goea 
to  the  very  root  of  the  action.  If  true,  it 
shows  there  was  no  malice;  and  as  formerly 
the  defense  of  privilege  was  open  under  the 
general  issue  (Eaaiirws  v.  Lusk,  supra;  Hbw- 
ardi.  Thompson,  21  Wend.  824),  so  it  is  now 
under  the  denial. 

The  learned  counsel  for  the  appellant  argues- 
that  the  plea  of  justification,  set  up  as  a  separate 
defense,  was  insufficient,  because,  he  savs,  the 
matters  alleged  are  stated  to  have  been  known 
at  the  commencement  of  the  action,  and  not 
at  the  time  of  uttering  or  writing  the  words 
attributed  to  the  defendant.  No  objection  was 
made  to  evidence  on  that  account,  and  the 
question  was  only  presented  to  the  trial  judge 
as  he  was  about  to  give  the  case  to  the  jury, 
and  then  in  these  words:  "That  the  court 
should  hold  as  a  matter  of  law  that  there  is  no 
sufficient  plea  of  justification  set  up  in  the  de- 
fendant's answer,  and  the  proofs  have  not  suffi- 
cient force  to  sustain  a  justification." 

The  proof  shows  that  the  defendant  had 
heard  the  matters  referred  to  when  she  wrote 
the  letter,  and  no  objection  was  made  that  the- 
evidence  was  not  competent  under  the  answer. 
But  the  request,  when  made,  was  doub]e>  and 
required  the  court  to  pass  upon  the  sufficiency 
of  the  evidence  to  sustain  the  justification,  as 
well  as  its  final  presentation  upon  the  plead- 
ings. One  branch  was  for  the  jury,  and  upon 
both  grounds  the  refusal  of  the  court  may 
stand.  The  other  questions  presented  by  the 
appellant  were  properly  disposed  of  by  the 
general  term. 

The  judgment  appealed  from  should,  I  thinks 
be  affirmed. 


INDIANA  StrPREME  COURT. 


Jane  SKINNER,  AppU, 

HARRISON  TOWNSHIP,  Cass  County. 

(....  Ind. ....) 

LThe  eoiirts  will  take  Judicial  notice 

that  funds  raised  for  or  appropriated  to  the  sup- 
port of  common  schools  In  Indiana  pertain  to  the 
Khool  corporation  of  a  township,  and  can  only 
1)6  administered  by  the  township  trustee  in  that 
behalf. 

2-  A  beqaest  or  devise  to  a  tc/wnmbip  in 

Indiana,  although  primarily  to  the  civil  township, 
will  be  held  to  be  for  the  school  township  when 
the  intention  appears  to  create  a  fund  for  .the 
support  of  common  schools. 

^  Xhddepee  is  admissible  to  prove  which  town- 
aidp  was  intended  in  a  devise  to  a  township,  where 
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there  are  more  than  one  of  the  same  name  in  the 
State. 

4.  A  school  township  In  Indiana  is  capable  of 
takinff  a  devise  in  trust  for  the  support  of  com- 
mon schools  therein. 

6.  A  bequest  to  a  ichool  township  in  sup- 
port of  common  schools  is  a  public  and  chari- 
table use. 

6.  The  trust  does  not  fall  If  a  'corporation  to 
which  property  is  devised  in  trust  for  the  support 
of  common  schools  is  Incapable  of  actlngr  aa  a 
trustee,  but  the  proper  court  may  appoint  a  new 
trustee. 

CNovember  14, 1888J 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Circuit  Court  of  Cass  County  ( Winfield, 
J,),  in  favor  of  the  defendant  in  a  suit  to  quiet 
title.    Affirmed. 
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Indiana  Supbemb  Court. 


Not., 


The  qaefltlon  presented,  and  the  facts  con- 
nected therewith,  are  stated  in  the  opinion. 
Messrs.  Nelson  4k  Myem  for  appellant. 
Messrs,  Daniels  &  Jenkins  for  appellee. 

Mitchell^  J,,  delivered  the  opinion  of  the 
•court: 

On  August  17^  1866,  Abraham  D.  Skinner,  a 
resident  of  Harrison  Township,  in  Cass  County, 
died  testate,  leaving  no  child  or  other  heir  at 
law,  except  his  widow,  Jane  Skinner,  to  whom 
he  devised  and  bequeathed  eighty  acres  of  land, 
together  with  his  personal  property,  subject  to 
the  pavment  of  his  debts.  Another  eighty 
acres  of  land  of  which  he  was  the  owner  was 
disposed  of  as  follows:  "My  land  lying  in 
section  twenty-six  (26)  in  the  same  town  and 
range  as  above  mentioned,  on  the  west  side  of 
the  La  Porte  road,  my  wife  to  have  the  use  of 
it  durinff  her  natural  life,  and  at  her  decease  to 
faU  to  Harrison  Township;  said  land  to  be  sold 
by  the  authority  of  the  township,  and  the 
money  to  be  put  at  interest,  and  the  interest  to 
be  used  for  the  support  of  common  schools  in 
said  township  annually,  each  district  to  draw 
an  equal  share." 

The  controversy  is  between  Jane  Skinner, 
the  widow,  and  Harrison  Township,  in  Cass 
County;  and  the  only  question  involved  relates 
to  the  validity  of  the  clause  of  the  will  above 
set  out,  and  whether  or  not  it  is  capable  of  be- 
ing carried  into  effect. 

The  doctrine  is,  of  course,  familiar  that  in 
the  construction  of  a  will  the  primary  object 
is  to  discover  and  give  effect  to  the  Intention  of 
the  testator,  as  it  appears  upon  and  is  gathered 
from  the  words  found  in  the  instrument;  and, 
although  the  testator's  purpose  must  have  been 
^expressed  in  a  manner  conformable  to  the  rules 
by  which  rights  of  property  are  secured  and 
>e8tablished,  the  law  will  not  suffer  his  intention 
to  be  defeated  merely  because  it  may  not  have 
been  declared  with  completeness  or  with  tech- 
nical accuracy.  Van  Q order  v.  Smith,  99  Ind. 
404;  Bell  County  v.  Alexander,  22  Tex.  850. 

One  of  the  grounds  of  objection  made  to  the 
will  is  that  the  devisee  or  trustee  is  not  de- 
flcribed  or  identified  with  sufficient  certainty. 
The  contention  is  that  without  extrinsicevidenoe 
it  is  impossible  to  determine  whether  the  civil  or 
school  township  is  meant;  and  it  is  urged,  more- 
over, that  there  was  evidence  from  which  it 
appears  that  there  are  twenty-two  townships  in 
the  State  of  Indiana  known  by  the  corporate 
name  of  ^'Harrison  Township,^'  and  that  hence 
the  devise  was  void  for  uncertainty. 

It  is  plain  enough  that  the  purpose  of  the 
testator  was  to  provide  a  fund,  the  interest  of 
which  should  be  devoted  to  the  support  of  the 
public  schools  of  Harrison  Township  after  the 
death  of  his  wife.  While,  accordmg  to  our 
system,  there  are  two  corporations  nominally 
within  the  same  territory — one  the  civil  town- 
ship, ihe  other  the  school  township,  both  are 
nevertheless  under  the  control  of  the  same 
officer.  The  township  trustee  is,  by  virtue  of 
his  office,  the  trustee  both  of  the  civil  and  the 
flchool  township.  Courts,  therefore,  take  notice, 
as  do  others  concerned,  that  funds  raised  for  or 
appropriated  to  the  support  of  the  common 
schools  pertain  to  the  school  corporation,  and 
can  only  be  administered  by  the  trustee  in  that 
behalf.     Middleto/i  v.  Qreeson,  3  West.  Rep. 
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905,   106  Ind.   18;    Inglis  ▼.   StaU,   61  Ind. 
212. 

While,  therefore,  a  devise  or  bequest  to  Har- 
rison Township  is,  prima  facie,  a  device  or 
bequest  to  the  civil  township,  yet,  when  it 
appears  that  the  intention  of  the  testator  was 
to  create  a  fund  to  be  administeied  for  the  sup- 
port of  the  common  schools,  it  is  then  rendered 
certain  that  the  school  township  was  meanL 
Slieffidd  School  Twp,  v.  Andress,  56  Ind.  157. 

In  respect  to  the  point  that  there  are  nu- 
merous townships  answering  the  description  of 
that  named  in  the  will,  the  rule  applicable  in 
such  cases  justifies  the  statement  tliat,  where 
the  ob||ect  of  the  testator's  bounty  or  the  sub- 
ject of  disposition  is  described  in  terms  which 
are  applicable  indifferently  to  more  than  one 
person  or  thing,  extrinsic  evidence  is  admissi- 
ble in  certain  special  cases  to  prove  which  of 
the  persons  or  things,  so  descrioed  by  the  tes^ 
tator,  was  intended.    Wigram,  Wills,  188. 

Thus  in  Reynolds  v.  Whelan,  16  L.  J.  Ch. 
434,  a  testator,  who  was  a  f aimer,  bj  his  will 
gave  a  legacy  in  these  terms:  'To  William 
Reynolds,  one  of  my  farming  men,  if  in  my 
employ  at  the  time  of  my  decease,  a  sum  of 
lOO;."  At  the  date  of  the  testator's  will,  and  at 
the  time  of  his  death,  he  had  two  persons  in 
his  service  named  William  Reynolds.  One 
of  them  was  a  farming  man,  and  the  other, 
who  could  turn  his  hand  to  anything,  was  em- 
ploved  both  in  the  house  and  on  the  farm. 
Held,  upon  evidence  showing  the  special  rela- 
tion ana  character  of  the  service  of  the  latter 
as  compared  with  tha  former,  that  he  was  the 
person  intended,  and  therefore  entitled  to  the 
lemcy. 

The  devise  to  Harrison  Township  was  neither 
ambiguous  nor  obscure  until  circumstances  are 
shown  which  make  it  appear  that  there  are 
other  townships  of  the  same  name.  This,  then, 
is  clearly  a  case  of  latent  ambiguity;  and  it 
was  therefore  competent  to  show,  by  extrinsic 
evidence,  that  the  testator  resided  in  Hairison 
Township,  in  Cass  County,  and  that  he  sus- 
tained a  peculiar  relation  to  that  township  dif- 
ferent from  all  others  of  like  name,  so  as  to 
remove  the  obscurity  occasioned  by  the  extran- 
eous circumstances.  Hiscocks  v.  Hiseoekt,  5 
Mees.  &  W.  862;  Smith  v.  First  Presbyterian 
Church,  26  N.  J.  Eq.  182;  Taylor  v.  JWni»  88 
N.  J.  Eq.  91;  1  Redf.  Wills,  618. 

It  is  contended,  next,  that  neither  the  civfl 
nor  school  township  is  capable  inlaw  of  taking 
under  the  will.  This  position  is  not  teoahl^ 
The  effect  of  the  will  is  to  make  the  school  cor- 
poration a  trustee,  in  perpetual  succession,  to 
take  a  certain  fund,  into  which,  upon  the  prin- 
ciples of  equitable  conversion,  the  land  men- 
tioned is  transformed  in  trust  for  the  benefit  of 
the  common  schools  of  the  township.  Beards- 
ley  V.  Selectmen  of  Bridgeport,  58  Conn.  489. 

This  constitutes  a  bequest  to  a  public  and 
charitable  use,  and  one  towards  which  the 
courts  extend  a  liberal  construction  in  order  to 
carry  into  effect  the  intention  of  the  testator. 
Clement  v.  Hyde,  50  Yu  716;  Hamden  ▼.  JHce, 
24  Conn.  850. 

A  municipal  corporation  may  he  a  trustee 
under  the  will  of  an  individual  when  the  trust 
created  is  germane  to  the  purposes  for  which 
the  corporation  was  called  into  being;  and 
when  the  administration  of  the  trust,  and  tha 
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liabilities  i%  impoaes^are  not  foreign  to  the  object 
lor  which  the  coiporatioQ  was  instituted*. 
€raiff  v.  Seerist,  64  Ind.  419;  Zoffrange  Co,  v, 
Jiogers,  55  Ind.  297;  Phila.  v.  Fox,  64  Pa.  169; 
Chamben  y.  8t,  LovU.  29  Mo.  548;  Girard  v. 
PhUa,  74  U.  S.  7  Wall.  1  [19  L.  ed.  58];  BeU 
County  ▼.  Alexander,  23  Tex.  850:  Carder  v. 
Fayette  Co,  16  Ohio  St.  858:  Mrtt  CongreaatUm' 
nl  Society  ▼.  Attoater,  23  Conn.  84;  1  Perry. 
Trusts,  gg  42,  43;  2  Dillon,  Mun.  Corp.  g  567. 

Even  if  the  trust  be  repugnant  to,  or  incon- 
ristent  with,  the  proper  purposes  for  which  the 
corporation  was  created,  this  would  furnish  no 
ground  upon  which  to  declare  an  otherwise 
unexceptionable  trust  yoid.  The  corporation 
could  not  be  compelled  to  execute  it,  and  the 
intervention  of  the  proper  court  might  be  re- 
quired to  appoint  a  new  trustee  in  order  to 
enforce  and  perfect  the  trust;  but  a  court  of 
equity  would  enforce  it,  nevertheless.  Vidal 
V.  Otrard,  43  U.  S.  2  How.  127-187  [11  L.  ed. 
20o];  MeDonogh  y.  Murdoch,  56  U.  S.  15  How. 
;i67  [14  L.  ed.  782]. 

Each  ciyfl  township  and  each  incorporated 
town  or  city  in  this  State  is,  by  the  statute, 
declared  a  distinct  municipal  corporation  for 
school  purposes,  and  is  authorized  to  contract 
and  be  contracted  with,  to  sue  and  be  sued;  and 
the  primary  purpose  of  the  corporation  is  to 
receive  and  expend,  in  the  support  of  our  com- 
mon schools,  such  funds  as  may  lawfully  come 
into  i is  possession  devoted  to  that  purpose.  It 
is  therefore  clearly  consistent  with  the  purposes 
for  which  the  school  corporation  was  instituted 
that  it  should  become  a  trustee  to  receive  funds 
bequeathed  to  it  for  the  use  of  the  public 
schools.  Ikueomb  v.  Marston  (Maine)  6  New 
Eng.  Rep.  422. 

The  argument  of  counsel  directed  to  the  prop- 
osition that  devises  and  bequests  for  chantabie 
uses,  where  no  trustee  intervenes,  and  no  estate 
is  vested  in  the  supposed  beneficiaries,  or  where 
the  objects  of  the  testator's  bounty  are  indefinite 
and  uncertain,  are  not  enforceable,  is,  in  our 
view  of  the  cose,  aside  from  the  real  question 
involved. 

The  present  is  not  such  a  case.  There  would 
l»e  no  propriety,  therefore,  in  entering  upon  an 
(xamination  of  the  subject  of  charitable  trusts, 
in  cases  where  no  trustee  capable  of  taking  was 
provided  for,  and  where  the  beneficiaries  of 
the  charity  were  not  described  with  certainty; 
leaving  them  to  be  ascertained  by  those  who 
might  be  charged  with  the  management  of  the 
trujt.  We  have  here,  as  we  have  seen,  a  trus- 
tee capable  of  taking  and  holding  the  trust  es- 
tate or  fund,  while  the  objects  of  the  testator's 
lH>uDty,  the  common  schools  of  the  township, 
ute  defmite  and  certain.  The  devise  relates  to 
nmtters  which  will  promote  tJie  welfare  of  the 
Echools  of  the  township,  and  the  duty  of  pre- 
lierving  the  trust  fund  is  germane  to  the  pur- 
po>c9  for  which  the  corporation  was  created. 
Whether  or  not  the  trustee  of  the  township 
'Will  be  compelled  or  permitted  to  administer 
the  trust,  or  whether,  if  he  does  administer  it, 
he  shall  do  so  in  his  official  capacity  as  town- 
ship trustee,  or  under  the  jurisdiction  or  super- 
vision of  the  proper  court,  ai'e  questions  which 
do  not  affect  the  validity  of  the  bequest.  The 
testator  haviuff  made  a  bequest  to  a  trustee, 
capable  of  takme  and  holding  the  property  in 
tnist  for  a  well  aefined  object,  which  is  rccog- 
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nized  as  a  public  charity,  we  cannot  doubt  that, 
at  the  proper  time,  the  court  having  lurlsdic- 
tion  of  such  matters  will  take  all  netful  steps 
to  secure  the  preservation  and  administration 
of  the  fund. 

This  disposes  of  the  questions  discussed;  and 
results  in  an  affirmance  of  the  judgment  of  the 
court  below. 

Judgment  affirmed,  with  coats. 


William  R.  CRAWFORD  and  Emma  P. 

Crawford,  his  Wife,  Appti,, 

«. 

Charles  HAZELRIGQ 
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l*Tlie  inehoate  Intex'est  of  »  Buurled 
iromaA  In  real  estate  of  her  husband  is  dfs- 
oharged  from  a  mortgage  in  whioh  she  joined 
with  him  to  secure  a  note  given  by  her  husband 
and  others,  when,  with  the  mortgagee's  consent 
and  without  her  knowledge  or  consent,  one  of  the 
makers  of  the  note  has  been  released  or  dis- 
charged by  renewal  or  otherwise  from  liability 
for  the  note  and  debt  secured ;  and  she  may  set 
up  such  defense  to  protect  such  inchoate  right 
ftom  sale  on  the  foreclosure  of  the  mortgage. 

2.  Exteiudoii  of  time  of  payment  of  a  note 
to  whioh  a  married  woman  is  not  a  party  does 
not  of  itself  discharge  her  inchoate  right  in  her 
husband's  property  from  a  mortgage  thereon  in 
which  she  has  joined  to  secure  such  note. 

8.  A  mortf^ase  whioh  contains  a  covenant  to 
pay  the  sumthereby  secured  is  not  barred  in  six 
years,  although  a  mortgage  of  indemnity  merely 
is  barred  in  six  years,  imder  the  Indiana  Statute 
of  Limitations. 

(November  26,  1888.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Decatur  County, 
(Bonner, «/.),  in  an  action  to  foreclose  a  mort 
gage.    Recereed. 
The  case  is  stated  in  the  opinion. 
Meeere,  Miller  9s  Gavin  for  appellants. 
JHeesrs,  Ewin^^  &  Ewinfl^  for  appellee. 

Howk,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  by  appellee,  Hazelrigg,  as 
plaintiff,  to  foreclose  a  certain  indemni^ng 
mortgage  alleged  to  have  been  executed  to  him 
by  the  appellants,  William  R.  and  Emma  P. 
Crawford,  on  certain  parcels  of  real  estate  in 
Decatur  County,  Ind. 

The  mortgage  sued  on  was  dated  and  ac- 
knowledged on  the  23d  day  of  October,  1877, 
and  was  recorded  in  the  proper  recorder's  office 
on  the  dlst  day  of  August,  1878.  It  was  stipu- 
lated in  such  mortgage  that  it  was  given  "to 
secure  and  l)old  the  said  Hazelrigg  harmless 
from  all  liability  as  indorscr  on  a  certain  prom- 
issory note  for  the  sum  of  $2,800,  dated  Octo- 
ber 1,  1877,  due  in  four  months  after  date, 
payable  to  the  Citizens'  National  Bank  of 
Greensburgb,  Ind.,  with  10  per  cent  interest 
from  maturity,  and  providing  for  6  per  cent 
attorney's  fees,  signed  by  said  Will  A,  Craw- 
ford, 'Hazelriffg  Carriage  Company,'  'Hazel- 
rigg Carriage  Works '  Newton  Hazelrigg,  and 
J.  P.  Hazelrigg,  and  indorsed  by  said  mort- 
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f^gce;  and  the  mortgagors  expressly  agree  to 
pay  tbe  sum  of  money  aboye  secured,  and  bold 
the  said  mortgagee  harmless  therefrom,  with- 
out relief  from  yiduation  or  appraisement  laws." 

In  his  complaint  plaintm  alleged^  amon^ 
otber  thines,  that  at  the  date  of  said  note  and 
mortgage  he  was,  and  at  all  times  since  had 
been,  solyent  and  able  to  pay  said  debt,  and  that 
the  other  parties  to  said  note  had  wholly  failed 
to  pay  the  same,  or  any  part  thereof,  although 
it  had.  become  due  in  four  months  after  its  date; 
that  at  the  commencement  of  this  suit  all  the 
parlies  to  said  note  were  insolyent,  except  the 
plaintiff  and  defendant  William  R  Crawford; 
that  said  Crawford  had  left  the  State  of  Indi- 
ania,  and  was  then  a  resident  of  the  State  of 
Ohio,  and  had  no  property  within  this  State 
subject  to  execution,  except  tbe  last  two  parcels 
of  real  estate  described  in  said  mortgage;  and 
that  the  parcel  of  real  estate  first  d^cribed  in 
said  mort^f^  was  incumbered  by  and  had  been 
sold  to  satisQr  a  mortgage  prior  to  the  mortgage 
sued  on  herein;  wherefore,  etc. 

The  case  was  put  at  issue  and  submitted  to 
the  court  for  final  hearing,  and  at  defendants' 
request  the  court  made  a  special  finding  of  facts 
herein,  and  thereon  stated  its  conclusion  of  law 
in  fayor  of  the  plaintiff.  Oyer  defendants'  ex- 
ceptions to  its  conclusion  of  law  the  court  rend- 
ered its  final  Judgment  for  plaintiff,  and  de- 
creed the  foreclosure  of  the  mortgage  in  suit, 
etc. 

In  this  court,  defendant  Emma  P.  Crawford 
has  separately  assigned  errors,  which  call  in 
(|uestion  the  rulings  of  the  trial  court  in  sustain- 
ing plaintiff's  demurrers  to  each  of  the  first  and 
second  paragraphs  of  her  separate  answer.  In 
their  brief  of  this  cause  defendants'  learned 
counsel  haye  discussed  together  the  questions 
presented  here  by  these  alle&;ed  errors,  and  we 
will  consider  and  decide  su(£  questions  in  the 
same  manner. 

In  the  first  paragraph  of  her  separate  answer, 
defendant  Emma  F.  Crawford  alleged  that  she 
then  was,  as  she  was  at  and  prior  to  the  execution 
of  the  mort&rage  sued  on,  a  married  woman,  being 
the  wife  of  her  codefendant,  William  R.  Craw- 
ford; that  no  part  of  the  indebtedness  said  mort- 
gage was  giyen  to  secure  was  herindiyidual  debt 
or  the  inmyidual  debt  of  her  said  husband,  but 
was  the  debtof  a  firm  of  which  he  wasa  member; 
that  after  the  execution  of  said  mortgage,  to  wit: 
on  the — day  of — ,  187-.  the  note  described  in 
said  mortgage  was  renewed  by  the  seyeral 
makers  thereof,  except  John  F.  Hazclr}gg,who, 
by  and  with  the  plaintiff's  consent,  and  without 
the  knowledge  and  consent  of  said  defendant, 
failed  to  sign  said  note  as  a  maker — wherefore 
she  said  that,  the  debt  haying  been  altered  and 
changed  without  her  consent,  she  was  released; 
and  she  asked  that  the  title  to  her  interest  in 
said  real  estate  mieht  be  quieted.  In  the  sec- 
ond paragraph  of  her  separate  answer  said  de- 
f  endant  alleged  substantially  the  same  facts  as  in 
the  first  paragraph,  except  that  she  ayerred  in 
such  second  paragraph  that  after  the  execution 
of  the  mortgage  sued  on  the  payment  of  the  note 
intended  to  be  secured  thereby  was,  for  a  valua- 
ble consideration,  and  without  her  knowledge 
and  consent,  by  the  plaintiff  and  her  codefend- 
ant, and  the  other  members  of  the  firms  of 
the  "  Hazelrigg  Carriage  Company  "  and  the 
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t'Hazelrigg  Carriage  Works,"  extended  for  the 
period  of  ninety  days. 

The  fundamental  question  presented  for  our 
decision  by  the  alleeed  errors  of  the  court  be- 
low in  sustaining  plaintiff's  demurrers  to  the 
first  and  second  paragraphs  of  Emma  P.  Craw- 
ford's separate  answer  herein  may^be  thusstated : 
Where  a  married  woman  has  joined  her  hus- 
band in  the  execution  of  a  mortgage  on  his  real 
estate,  to  indemnify  and  save  harmless  an  in- 
dorser  or  surety  upon  the  note  or  debt  of  her 
husband,  or  of  him  and  others,  in  the  event  of 
a  suit  to  foreclose  such  mortgage,  may  she  avail 
hertelf  of  a  valid  legal  or  equitable  defense  to 
protect  or  prevent  tne  sale  of  her  inchoate  in- 
terest in  such  real  estate,  should  she  suryive  her 
husband,  or  should  his  title  to  the  real  estate 
become  absolute  and  vested  In.  the  purchaser 
at  a  judicial  sale  thereof  under  the  mortgage? 
We  are  of  opinion  that  this  question  mu^t  be 
answered  in  the  affirmative. 

It  is  true,  as  we  haye  often  decided,  that  where 
a  wife  joins  with  her  husband  in  the  execution 
of  a  mortgage  on  his  real  estate,  such  mortage, 
as  to  the  wife,  is  not  a  "contract  of  suretyship," 
within  the  prohibition  of  section  5110,  Revised 
Statutes  1881,  and  is  not  void  as  to  her  for  that 
reason.  Leary  v.  &'iaffer,  79  Ind.  567;  Dodffa 
v.  Kimp,  101  Ind.  102;  Chipp  v.  Campbell,  1 
West.  Rep.  255, 103  Ind.  218;  Tennison  v.  Ten- 
nison,  14  West.  Rep.  820,  114  Ind.  424.  But 
in  such  case  we  have  also  held — and  correctly 
so,  we  think — that  the  wife  occupies  as  to  her 
inchoate  interest  in  the  mortgaged  real  estate 
of  her  husband  a  relation  so  far  analogous  to 
that  of  a  surety  as  that  she  was  entitled  in 
equity  to  an  ordler  directing  that  the  two  thirds 
01  the  mortgaged  real  estate  should  be  first  sold 
to  satisfy  tbe  debt  secured  by  the  mortgage. 
Leai'y  v.  Shaffer,  supra. 

In  the  case  last  cited  it  was  held  that  the  in- 
choate interest  of  the  wife  in  the  lands  of  her 
husband  was  "a  substantive  right,  carrj^ing 
with  it  some  equities,"  and  that  the  equities 
were  "of  strength  sufficient  to  entitle  her  lo 
have  an  order  incorporated  in  the  decree  direct- 
ing an  offer  to  be  first  made  of  the  husband's 
interest  in  the  land. 

It  has  always  been  held  by  this  court  that  the 
provisions  of  our  statutes  for  the  wife  in  the 
lands  of  her  husband  were  a  substitute  for  dower 
under  the  common  law,  and  dower  was  defined 
to  be  "a  legal,  an  equitable  and  a  moral  right." 
J^od  v.  Ewing,  9  Ind.  87;  McCord  v.  Wright,  97 
Ind.  34. 

It  must  be  that  the  wife  is  entitled  to  invoke 
the  aid  of  a  court  of  equity  in  the  defense  of 
any  suit  the  object  of  which  is  to  subject  to  sale 
her  inchoate  interest  in  the  lands  of  her  hus- 
band for  the  |)ayment  of  his  debt. 

In  the  case  in  hand,  if  the  facts  stated  in  the 
first  paragraph  of  Emma  P.  Crawford's  sepa- 
rate answer  are  true -and,  as  they  are  well 
pleaded,  their  truth  is  admitted  by  plaintiff's 
demurrer— one  of  the  makers  of  the  note  de- 
scribed in  the  mortgage  sued  on,  by  and  with 
the  plaintiff's  consent,  and  without  the  knowl- 
edge and  consent  of  said  Emma  P.  Crawford* 
was  released  and  discharged  from  liability  for 
the  note  and  debt  sectu:^  by  such  mortgage. 
The  note  described  was  the  principal  thing,  of 
which  the  mortgage  sued  on  was  merely  an 
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incident.  To  secure  the  payment  of  that  note 
and  of  tbe  debt  evidenced  by  that  note,  and  to 
indeipnify  and  save  harmless  the  plaintiff  as 
iodorser  of  that  note,  Emma  P.  Crawford, 
tbe  wife,  joined  with  her  husband  in  the  exe- 
cution of  the  mortgage  in  suit  upon  his  real 
estate.  In  le^l  effect,  she  thereby  contracted 
and  agreed  with  the  plaintiff  that,  if  that  note 
were  not  paid  by  any  of  the  makers  thereof, 
her  inchoate  interest— her  legal,  equitable  and 
moral  right — ^in  and  to  the  mortgaj^  lands 
might  be  sold  and  forever  barred^  ^r  the  in- 
demnity of  the  plaintiff,  under  the  decree  of  a 
<t)mpetent  court  foreclosing  such  mortgage. 
She  had  the  right  to  insist  upon  a  strict  con* 
«tmction  of  her  contract  and  agreement  to  and 
with  the  plaintiff.  If  it  be  true,  as  alleged, 
that,  after  the  execution  of  the  mortgage 
sued  on,  the  note  therein  described,  with  the 
consent  of  the  mortgagee,  the  plaintiff  here- 
in, and  without  the  knowledge  and  consent 
of  defendant  Emma  P.  Crawford,  was  so 
cbaneed  and  altered,  by  the  renewal  thereof 
or  ouierwise,  as  that  one  of  the  makers  of 
such  note,  John  F.  Hazelrigg,  was  released 
from  liability  thereon  or  for  the  debt  evidenced 
thereby,  then  it  must  be  held,  we  think,  that 
the  inchoate  interest  of  said  Emma  P.  Craw- 
ford—her "substantive  right" — ^in  the  mort- 
gaged real  estate  was  thereby  discharged  and 
released  from  the  lien  of  such  mortgage  as 
fully  and  effectuaUy^  as  though  she  had  never 
joined  her  husband  in  the  execution  thereof. 

Under  the  law  of  this  State,  as  it  existed  at 
the  time  of  the  execution  of  the  mortgage  sued 
on,  on  the  2dd  day  of  October,  1877,  a  married 
woman  was  protected  by  the  disabilities  im- 
posed on  her  by  the  common  law,  and  was 
mcapable  of  binding  herself  by  an  executorv 
contract  TJunncLS  ^.  Postage,  64  Ind.  106; 
Ameriean  Ins,  Co,  v.  Avery,  60  Ind.  566;  Lib- 
frty  Tap,  Draining  Asso,  ▼.  Watkins,  72  Ind. 
459;  Baa»  ▼.  Shaw,  91  Ind.  884,  887;  Fraur  v. 
Qif^n-d,  94  Ind.  482.  We  need  not  argue, 
th^ore,  for  the  purpose  of  showing  that  said 
Emma  P.  Crawford  was  in  no  manner  bound 
by  the  contract  contained  in  the  mortgage  sued 
on,  whereby  "the  mortgagors  expresuy  agreed 
topayttiesum  of  money  above  secured  and 
hold  the  said  mortgagee  harmless  therefrom," 
etc.  She  was  incapable  of  binding  herself  by 
liuch  contract  at  the  time  of  its  execution. 

For  the  reasons  given  we  are  of  opinion  that 
the  facts  stated  by  said  Emma  P.  Crawford  in 
the  first  paragraph  of  her  separate  answer 
herein  were  suflScient  to  constitute  a  perfect 
aud  complete  defense  to  plaintiff's  action  to 
foreclose  the  mortgage  sued  on,  as  against  her, 
and  that  tbe  demurrer  to  that  paragraph  ought 
to  have  been  overruled. 

The  alleged  error  predicated  upon  the  ruling 
of  the  court  below  in  sustaining  plaintiff's  de- 
murrer to  the  second  paragraph  of  said  Emma 
P.  Crawford's  separate  answer  herein,  presents 
a  very  different  question.  That  paragraph  of 
the  answer  proceeds  upon  the  theory  that  the 
<'xten8ion  of  the  time  of  payment  of  a  promis- 
sory notte  for  a  definite  period  of  time,  upon  an 
agreement  between  the  maker  and  holder  for  a 
valuable  consideration,  will  release  an  indorser 
or  surety  who  does  not  consent  to  such  exten- 
sion from  all  liability  on  the  note.    That  theory 


is  right,  and  accords  with  the  law  of  this  State. 
Prather  v.  Young,  67  Ind.  480,  and  cases  dtcd. 
It  was  not  averred  in  the  second  paragraph  of 
answer,  as  in  the  first  paragraph,  that  there  had 
been  a  change  in  the  makers  of  the  note  de- 
scribed  in  the  mortgage  sued  on,  or  that  one  of 
such  makers,  with  plaintiff's  consent,  but 
without  knowledge  or  consent  of  said  Emma 
P.  Crawford,  had  been  discharged  and  released 
from  the  debt  evidenced  by  such  note  by  the 
taking  of  a  new  note  in  renewal  thereof,  to 
which  new  note  such  maker  was  not  a  party. 
The  note  described  in  tbe  mortgage  sued  on 
was  apparently  the  joint  and  several  note  of  all 
the  makers  thereof,  and  plaintiff  was  the  only 
indorser  or  surety  thereon.  .  Under  the  aver- 
ments of  the  second  paragraph  of  said  Emma 
P.  Crawford's  answer,  it  is  certain  that  plaint- 
iff was  not  released  from  liability  as  an  indorser 
of  the  note  by  the  extension  of  the  time  of 
its  payment,  for  it  was  alleged  that  plaintiff 
was  a  partv  to  such  extension.  Defendant 
Emma  P.  Crawford  was  not  a  party  to  auch 
note  in  any  capacity;  and  the  mere  extension 
of  the  time  of  its  payment,  as  alleged,  did  not 
affect  her,  or  her  inchoate  rights  in  the  mort- 
gaged property,  in  any  manner  or  to  any  ex- 
tent. The  demurrer  to  the  second  paragraph 
of  her  separate  answer  was  correcti  v  sustained. 

Defendant  William  R.  Crawford  has  sepa- 
rately assigned  here  as  error  the  ruling  of  the 
court  below  in  sustaining  plaintiff's  demurrer 
to  the  second  paragraph  of  his  separate  answer 
herein.  In  that  paragraph  of  his  answer  said 
defendant  allegea  that  the  cause  of  action  men- 
tioned in  the  complaint  herein  did  not  accrue 
within  six  years  before  the  commencement  of 
this  suit.  We  are  of  opinion  that  the  court  did 
not  err  in  sustaining  plaintiff's  demurrer  to  this 
paragraph  of  answer.  Plaintiff's  action  is 
founded  on  the  mortgage  described  in  his  com- 
plaint herein.  If  that  mortgage  had  been  one 
of  indemnity  merely — ^if  it  had  not  contained 
a  covenant  or  express  agreement  by  tbe  mort- 
gagor William  K.  Crawford  "to  pay  the  sum 
of  money"  secured  thereby — ^then  the  facts 
stated  in  the  second  paragraph  of  his  answer 
would  have  been  suflScient  to  withstand  the 
demurrer  thereto,  and,  if  sustained  by  the  evi- 
dence, to  have  constituted  a  complete  and  ab- 
solute bar  to  plaintiff's  action.  Lilly  t.  Dunn, 
96  Ind.  220,  and  cases  there  dtediNiehol  v. 
Henry,  98  Ind.  84;  Post  v.  Losey,  9  West.  Rep. 
616,  111  Ind.  74. 

Where,  however,  as  in  the  case  under  con- 
sideration, the  mortgage  sued  on  contains  a 
covenant  or  express  agreement  by  the  mortga- 
gor to  pay  the  sum  of  money  secured  thereby. 
It  is  settled  bv  our  decisions  that  an  answer  set- 
ting up  the  SIX  years'  clause  of  omr  Statute  of 
Limitations  as  a  defense  in  bar  of  the  action  is 
clearly  bad  on  demurrer  thereto  for  the  want 
of  sufficient  facts.  uEtna  L,  Ins,  Co,  v.  Finek, 
84  Ind.  801;  Lilly  v.  Dunn,  supra;  Nichol  v. 
Henry,  supra;  Catterlin  ▼.  Armstrong,  79  Ind. 
614;  Bridges  v.  Blake,  4  West.  Rep.  486,  106 
Ind.  882.  The  demurrer  to  the  second  para- 
graph of  William  R.|Crawford's  answer,  there- 
fore, was  correctly  sustained. 

Each  of  the  defendants  has  assigned  error 
upon  the  court's  conclusion  of  law  on  its  spe- 
cial finding  of  facts;  but,  as  the  judgment  must 
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be  levened  for  the  error  already  pointed  out, 
we  need  not  and  do  not  consider  the  other  errors 
«f  which  d^endants  complain. 
The  judgment  i$  rewned^  with  eoeU,  and  the 


eauee  ii'remanded,  toith  instrueUone  to  awrrule^ 
the  demurrer  to  the  frti  pcvragraiph  ef  Bmma  P, 
Oratrford^e  separate  aneteer,  and  tor  furthsr 
proeeedinge  not  inooneUUnt  imXA  thie  tjpiwion. 
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1.  A  mle  of  the  Boston  board  of  police* 

that  **No  person  shall  slngr*  or  piay,  or  i)erf orm  on 
any  musloal  Instrument  in  the  streets  or  public 
places  of  the  City  of  Boston,  except  in  connection 
with  a  funeral,  a  military  parade,  or  a  procession 
of  a  political,  dvlo  or  charitable  organization  for 
which  a  police  escort  is  provided,  unless  licensed 
thereto  by  the  Board  of  Police  for  the  City  of 
Boston,  or  as  hereinafter  set  forth,"~is  within 
the  authority  conferred  upon  that  board  to  regu- 
late ^*ltinerant  musicians,"  and  is  reasonable  and 
valid. 

2.  A  member  of  the  Salvatioii  Army*  play- 
ing on  a  musical  instrument  in  a  parade  of  that 
organization  In  the  streets,  comes  within  the  gen- 
eral phrase  ^Mtinerant  musician.** 

8.  That  an  act  was  done  as  a  matter  of 
religious  irorship  only  will  not  protect 
onefrom  the  consequences  of  an  act  which  is 
made  subject  to  a  penalty  under  the  law. 

4.  The  constitutional  proviBions  aecurin^ 
fi:*eedom  of  worship  were  not  designed  to 
prevent  the  adoption  of  reasonable  rules  for  the 
use  of  streets;  and  a  religious  body  cannot  avail 
itself  of  these  provisions  as  an  authority  to  take 
possession  of  a  city  street,  in  violation  of  such 
rules,  for  the  purpose  of  public  worship  therein. 

ft.  It  is  not  an  unconstitntionai  delega- 
tion of  power  for  the  Legislature  to  author- 
ize a  city  council  to  empower  the  city  board  of 
police  to  make  rules  and  regulations  In  reference 
to  itinerant  musicians. 

t.  An  Act  of  the  Leg^islatore  will  not  be  de- 
clared invalid  by  the  courts  because  it  abridfres 
the  exercise  of  the  privilege  of  local  self  govern- 
ment In  a  particular  in  regard  to  which  such 
privilege  is  not  guaranteed  by  the  Constitution. 

T.  The  Legislature  has  the  right  to  provide  (as 


by  Statute  1885,ohap.  8S8,  placing  the  poUoe  of 
ton  under  the  control  of  a  board  of  police  ap- 
pointed by  the  Gk>vemor)  tiiat  powers  previously 
vestedin  cities  or  towns  but  not  by.  force  of  any 
constitutional  provision.  Shall  be  vested  in  offi- 
cers appointed  by  the  Gk>vemor,  and  may  flz  the- 
qualiflcations  of  such  officers  and  provide  that 
they  be  appointed  from  two  principal  poUtlcal^ 
bodies. 

(January  4,  1889.) 

ON  report.  Judgment  on  verdict. 
This  is  a  complaint,  dated  October  6, 1887, 
brought  against  the  defeodant  in  the  Municipal 
Court  of  the  City  of  Boston,  and  to  the  supe- 
rior court  OD  appeal,  in  which  it  is  recited  that^ 
'•On  the  5th  day  of  October,  A.  D.  1887,  the 
said  George  Piaisted,  of  Boston,  at  Bos- 
ton, in  a  public  street  of  said  city  within  said 
district  called  Washington  Street,  did  tbei> 
and  there  perform  on  a  certain  musical  instru- 
ment, to  wit:  a  comet,  he,  the  said  Plaisted, 
not  being  licensed  by  the  board  of  police  for 
said  city  so  then  and  there  to  do,  against  the 
peace  of  said  Commonwealth,  and  the  form  of 
the  Statutes  of  said  Commonwealth,  and  the 
rules  and  regulations  of  the  board  of  police  for 
said  city,  in  such  cases  made  and  provided." 

The  rule  of  the  board  of  police  which  the 
defendant  was  charged  with  having  violated 
was  one  "for  the  government  of  itinerant  mu- 
sicians," which  provides  that  "No  person  shall 
sing  or  play  or  perform  on  any  musical  instru- 
ment in  the  streets  or  public  places  of  the  City 
of  Boston,  except  in  connection  with  a  funeral, 
a  military  parade,  or  a  procession  of  a  political, 
civic  or  charitable  organization  for  which  a 
police  escort  is  provided,  unless  licensed  there- 
to by  the  board  of  police  for  the  City  of  Boston^ 
or  as  hereinafter  set  forth." 

It  appeared  at  the  trial  in  the  Superior  Court, 
before  Hammond,  J.,  and  a  jury,  that  the  de- 
fendant, on  the  day  alleged,  at  about  half  past 


Note.-— 3funtcfpaZ  corporcttiona  as  agencies  of  gov- 
ernment. Municipal  corporations  are  bodiee  politic 
and  corporate  .  .  .  established  by  law  to  share  in 
the  civil  government  of  the  country,  but  chiefly  to 
regrulate  and  administer  the  local  or  internal  af- 
fairs of  the  city,  town  or  district  which  is  incor- 
porated. 1  Dillon.  Mun.  CJorp.  9  9  5.  Wetherell  v. 
I)evine,  8  West.  Rep.  621,  ll6  lU.  631.  They  are 
quasi  corporations— mere  governing  agrencies 
charged  with  certain  objects  of  necessary  local  ad- 
ministration (Hamlin  v.  Mradvllle,  6  Neb.  237) : 
and  it  is  only  in  reference  to  their  delegated  powers 
that  they  will  be  regarded  as  governments.  Touch- 
ard  V.  Touchard,  6  Cal.  806;  Desty,  Tax.  473.  They 
are  created  by  the  Legislature,  and  they  derive  all 
their  power  from  the  source  of  their  creation. '  Ro- 
gers V.  Burlington,  70  U.  8.  8  Wall.  654  (18  L.  ed.  79). 
Tbey  are  institutions  designed  for  local  government 
of  towns  and  cities,  with  their  inhabitants;  arc  mere 
artificial  beings.  Invisible,  intangible  and  existing 
only  in  contemplation  of  law;  and  possess  only 
those  properties  which  the  characters  of  their  cre- 
ation conier  upon  them,  either  expressly  or  as  in- 
cidental to  their  very  existence.  Mather  v.  Ottawa, 
2  West.  Rep.  46, 114  111.  660;  Meriwether  v.  Garrett, 
lOe  U.  8. 611  086  L.  ed.  ^304  ;:U.J3.  v.  Baltimore  ft  O. 
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R.  Go.  84  U.  8. 17  Wall.  828  (21  L.  ed.  607);  Tippecanoe 
Ck>unty  v.  Lucns,  93X1. 8  106  (23  L.  ed.  822);  People 
V.  MorriF,  13  Wend.  825;  Phlla.  v.  Fox,  64  Pa,  16»; 
Montpelier  v.  £.  Montpelier,  29  Vt.  12.  A  munici- 
pal corporation  is  but  the  creature  of  the  Leirisla- 
ture,  and  derives  its  power,  rights  and  franchises 
from  legislative  enactment  or  from  statutory  im- 

Klication.    State  V.  Swift,  11  Nev.  128.    The  Legte- 
iture  of  the  State  represents  the  public  at  large, 
and  has  full  and  paramount  authority  over  all 

f>ublic  ways  and  public  places.  And  streets  reicu- 
atcd  and  repaired  by  the  authority  of  a  municipal 
corporation  are  as  much  hifhways  as  are  riveT8.rail- 
roads,  canals  or  public  roaoe,  laiaoutby  the  author- 
ity of  the  quarter  sessions.  O'Connor  v.  Pittsburgh, 
18  Pa.  187;  Phila.&  T.  R.  Go's  Case,  6  Whart.^; 
Northern  Liberties  v.  Northern  Liberties  Gas  CJo. 
12  Pa.  818;  Stuber's  Road,  28  Pa.  19Bb  Stormfcltx  v. 
Manor  Tumpiice  Co.  18  Pa.  655;  Baird  v.  Rice,  63  Pa. 
480;  Gray  v.  Iowa  Land  Co.  28  Iowa,  887;  Warren  v. 
Lyons  Uty,  22  Iowa,  851;  Albany  Northern  IL  Co. 
BrownelL  24N.  Y.  846;  Beading  v.  Com.  11  Pa.  196; 
Woodruff  V.  NealL  28  Conn.  VSk  James  River  &  K. 
Co.  V.  Anderson,  12  Leigh  (Va.)  278;  2  Dillon,  Mun. 
Corp.  9  618.  See  Jinderson  v.  City  of  Welliaffton, 
ante,.llQ. 


1889. 


Commonwealth  of  MASSAcncBETTS  ▼.  Plaisted. 


149 


7  o'clock  in  the  evening,  was  on  said  Wasbing- 
toD  Street,  a  public  street  of  said  City  of  Bos- 
ton, between  Warrenton  and  Common  Streets, 
and  was  a  part  of  a  procession  or  parade  of  the 
Salvation  Army,  so  called;  and  was  engaged  in 
playing  upon  a  comet.  This  procession  was 
wiUiout  police  escort.  There  was  no  disturb- 
ance or  breach  of  the  peace,  and  the  persons 
viewing  tbe  procession  were  such  as  ordinarily 
gather  on  the  sidewalk  when  a  street  proces- 
sion is  going  through  tbe  streets. 

By  requests  to  rule,  the  defendant  presented 
the  various  questions  which  are  set  forth  in  the 
opinion.  Exceptions  were  taken  bj  him  to  re- 
fusals to  rule  as  requested;  and  the  jury  having 
returned  a  verdict  of  guilty,  the  case  was  re- 
ported to  this  court. 

Mr.  G-.  A.  A.  Pevey*  for  defendant: 

If  the  power  to  make  orders  and  rules  as 
these  in  question  is  in  the  mayor  and  aldermen 
and  common  council,  then  they  could  not  del- 
egate this  power  to  the  board  of  police. 

Day  V.  Qreen,  4  Cush.  433;  Lowell  v.  Simpson, 
10  Allen.  89;  Dillon,  Mun.  Corp.  §  60. 

These  rules  are  invalid  as  they  are  inconsis- 
tent with  law. 

This  court  has  held  ordinances  valid  for- 
bidding persons  driving  faster  than  a  specific 
rate  (Com  v.  Woreester,  8  Pick.  462);  declaring 
what  persons  shall  remove  offal  from  streets 
[Vandin^s  Case,  6  Pick.  187);  forbidding  one 
occupying  a  stand  in  the  street  for  sale  of  wares 
not  his  own  produce  {Nig/UingaUfs  Case,  11 
Pick.  168);  forbidding  idogs  going  at  large 
withoQl  muzzles  {Com,  v.  Chase,  6  Cush.  248); 
forbidding  erection  of  awnings  without  permit 
iPidrickY,  Bailev,  12 Gray,  161);  restricting  the 
use  of  Faneuil  Hall  Market  without  permit  of 
clerk  (Com.  v.  Brooks,  109  Mass.  858);  against  a 
haekman,  accepting  more  than  regulated  fare 
{Com.  V.  Gage,  114  Mass.  828);  preventing  driv- 
ers of  coaches  from  soliciting  passengers  apart 
from  their  stands  (Com.  v.  Matthews,  122 Mass. 
00);  as  to  kind  of  awellings  to  be  erected  with- 
in a  certain  dS&ixici  {Salem  y.  Maynes,  123  Mass. 
372);  preventing  persons  from  entering  sewer 
without  a  permit  {Banlett  v.  LoweU,  126  Mass. 
431);  restraining  vehicles  from  stopping  in  street 
more  than  twenty  minutes  at  a  time  {Com,  v. 
Brnton,  139  Mass.  195);  preaching  on  Boston 
Common  without  permit.  Com.  v.  Davis,  1 
KewEng.  Rep.  880,  140  Mass.  485. 

But  in  all  these  cases  the  court  limited  the 
power  to  make  regulations  which  refer  to  the 
time,  mode  and  circumstances,  [under  which 
porties  shall  assert,  enjoy  or  exercise  their 
rights. 

Com  V.  Stodder,  2  Cush.  571;  State  v.  White 
(N.  H.)  3  New  Eng.  Rep.  867. 

Thev  were  held  to  come  under  the  provis- 
fons  of  the  statutes  as  to  making  "such  neces- 
sary orders  and  by-laws  not  repugnant  to  the 
laws  of  the  State,  for  directing  and  managing 
tbe  prudential  affairs,  preserving  the  peace  ana 
?ood  order,  and  maintaining  the  internal  police 
thereon." 

Stat.  1785,  chap.  75,  §  7;  Gen.  Slat.  18,  §  11; 
19,  ^  2;  Pub.  Stat.  27,  §  15;  28,  8  2. 

The  ordinances  in  the  cases  just  cited  were 
held  valid,  either  because  they  were  authorized 
by  some  express  provision  of  the  charter  of  the 
city,  or  derived  as  an  incidental  power  result- 
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ing  from  its  incorporation  as  a  city,  or  found  in. 
some  general  or  special  statute. 

See  Com.  v.  Stodder,  2  Cush.  569;  State  t. 
Freeman,  88  N.  H.  426. 

The  power  to  license  cannot  be  inferred  from 
the  power  to  regulate  and  control. 

See  Com.  v.  btodder,  supra. 

The  rules  in  question  are  inconsistent  with 
law  as  they  ^ve  the  board  of  police  power  by 
refusing  a  hcense  or  a  police  escort  to  prevent 
any  ana  every  person  from  using  the  streets  ia 
the  manner  specified  in  the  rules.  They  prohilK 
it  unless  a  license  or  police  escort  is  obtained^ 
which  amounts  to  an  absolute  prohibition. 

Newton  v.  Belger,  8  New  Eng.  Rep.  'i'22,  148 
Mass.  598;  Be  Frazee  (Mich.)  6  West.  Rep.  140. 

They  are  more  in  the  nature  of  a  general  law^ 
and  hence  invalid. 

Com,  V.  Bay,  1  New  Eng.  Rep.  524, 140  Mass. 
432. 

They  impose  unauthorized  restrictions  on  the 
rights  of  the  citizen  i,  e,,  a  tax.  This  can* 
not  be  done  without  an  Act  of  the  Legislature.^ 

Mass.  Const,  pt.  2,  chap.  1,  art.  4;  Declara- 
tion of  Rights,  art.  28. 

Here  to  obtain  a  license,  money  in  every  case 
must  be  paid.  But  no  such  autbonty  for  an 
imposition  of  a  tax  is  given  under  the  power  to 
"regulate  and  control. 

C<m,  V.  Stodder,  2  Cush.  578. 

These  rules  interfere  vrith  religious  rights  of 
citizens,  and  that  of  the  defendant  Ouestion» 
of  reli^ous  belief  and  worship  should  be  left 
to  the  individual  man  and  his  Maker;  of  these 
questions  human  tribunals  are  not  to  take  cog* 
nizance  so  long  as  the  public  order  is  not 
disturbed. 

Cooley.  Const.  Lim.  §  467;  Mass.  Const.  art„ 
2,  Amend,  art.  11,  Bill  of  Rights;  Reynolds  v. 
U,  8.  98  U.  S.  163  (25  L.  ed.  249). 

A  form  of  worship  proper  to  one  commu- 
nity or  sect  may  not  so  appear  to  a  different 
community  or  sect.  But  in  this  Commonwealth 
which  gives  to  every  subject  .the  right  "to 
worship  God  in  the  manner  and  season  most 
agreeable  to  the  dictates  of  his  own  conscience,'* 
it  is  not  for  the  law  to  say  how  one  shall  con- 
duct himself  in  religious  worship  or  practices, 
unless  he  interferes  with  public  order,  or  the 
fixed,  known  and  well  recognized  social  and 
moral  laws. 

Cooley,  Const  Lim.  §  467;  Potter's  Dwarrls,. 
Stat.  &  Const.  L.  g  568;  Mass.  Const,  last 
cited. 

This  act  not  being  forbidden  by  statute,  an 
actual  disturbance  of  the  peace  is  necessary  to 
complete  the  offense. 

State  V.  Cate,  58  N.  H.  240;  BeynotdsY.  U.  8, 
98  U.  S.  163  (25  L.  ed.  249);  Gilbert  v.  S/iower- 
man,  28  Mich.  448. 

Only  as  far  as  religious  worship  involves  the 
commission  of  a  crime  or  constitutes  a  civil 
trespass  against  the  rights  of  others,  can  it  be 
prohibited. 

Tiedeman,  Lim.  of  Police  Powers,  §  74. 

Mr,  Andrew  J.  Waterman*  4^ty'Gen,, 
for  the  Commonwealth: 

The  offense  was  in  being  an  "itinerant  musi- 
cian" without  a  license;  and  the  fact  that  the 
defendant  was  a  religious  itinerant  musician, 
or  one  of  many  religious  itinerant?,  could  not 
in  tbe  least  affect  his  amenability  to  the  law 
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Chm,  ▼.  Worcester,  8  Pick.  478.  And  see 
<hm.  V.  Davit,  1  New  Eng.  Rep.  880,  140 
Mass.  485;  Com.  v.  Fenton,  189  Mass.  195. 

So  long  as  no  tax  is  imposed  in  order  to  ob- 
tain a  license,  and  the  small  fee  of  fifty  cents 
onlv  required  as  a  mere  provision  for  paying 
the*expenses  incident  to  giving  a  license,  it  is 
within  the  power  authorizing  a  regulation  and 
<X)ntrol. 

Oom.  V.  8todder,t2  Cush.  573;  Gen.  Stat.  chap. 
19,  §  14;  Oom.  v.  Gage,  114  Mass.  82&-880;  Fed- 
Tick  V.  Bailey,  la  Gray,  163. 

It  can  make  no  difference  that  the  defendant 
in  this  case  was  a  paiader  in  the  Salvation 
Arm  V,  playing  his  cornet  as  a  matter  of  religious 
worship.  To  do  this  upjon  the  streets  of  Bos- 
ton he  must  have  a  permit  or  license.  He  is  not 
hurt,  molested  or  restrained  in  his  person,  lib- 
•erty  or  estate  from  reasonablv  worshiping  God 
in  the  manner  most  agreeable  to  the  dictates 
of  his  own  conscience;  but  he  is  required  to  do 
so  in  a  manner  and  at  a  time  that  may  not  dis- 
turb the  public  peace  or  obstruct  others  in  this 
religious  worcihip,  as  is  provided  by  the  Decla- 
ration of  Rights  of  the  Commonwealth. 

Com.  V.  Davie,  1  New  Eng.  Rep.  880,  140 
Mass.  485;  Oom.  v.  Stodder,  2  Cush.  663-570; 
OoddarcTs  Case,  16  Pick.  509;  NightingaX^e 
Case,  11  Pick.  168;  Com.  v.  Qage,  114  Mass.  880; 
Com.  V.  Ooodnow,  117  Mass.  116;  Com.  v.  Eas^ 
132  Mass.  42;  Chm.  v.  MaUJiewe,  122  Mass.  60; 
Com.  V.  Worcester,  8  Pick.  462;  Com.  v.  Robert- 
4on,  5  Cush.  488;  Vandin^s  Case,  6  Pick.  187- 
190;  Oom.  v.  Bice,  9  Met.  258;  Pedriek  v.  Bailey, 
12  Gray,  161;  Com.  v.  Lagorio,  2  New  Eng. 
Rep.  97, 141  Mass.  81. 

It  was  not  necessary  that  a  breach  of  the 
peace  should  have  taken  place  before  a  viola- 
tion of  the  order,  rule  or  ordinance  could  oc- 
cur. 

Com.  ▼.  Worcester,  8  Pick.  462,  464r-474. 

The  case  does  not  come  within  the  decisions 
which  deny  the  right  of  the  legislative  branch 
of  the  government  to  delegate  its  legislative 
powers  to  a  board  or  commission.  The  power 
to  make  rules  and  exercise  a  discretion  m  this 
board  is  analogous  to  the  powers  recognized 
by  this  court  as  existing  in  other  bodies,  e.  g.: 

Water  commissioners: 

Parker  v.  Boston,  1  Allen,  861;  Young  v. 
Boston,  104  Mass.  95. 

Fire  engineers: 

Pub.  Stat.  chap.  85,  §  85;  Perry  v.  i^otoe, 
111  Mass.  60;  Long  v.  Sargent,  101  Masa.  117; 
lYsher  V.  Boston,  104  Mass.  87. 

School  committee: 

Roberts  v.  Boston,  5  Cush.  198. 

Board  of  health: 

Taunton  v.  Taylor,  116  Mass.  260. 

Bank  commissioners: 

Com.  V.  Farmers  d  M.  Bank,  21  Pick.  542. 

County  commissioners: 

Brewer  v.  Boston,  0.  db  F.  R.  Co.  11^  Mass. 
56;  Agawam  v.  Hampden  County,  180  Mass. 
528.  See  also  Harrison  v.  Holland,  8  Gratt. 
247;  BuU  v.  Ready  13  Gratt.  98;  Bank  of 
Mich.  V.  Williams,  5  Wend.  478;  Williams  v. 
Bank  of  Mich.  7  Wend.  589;  Coe  v.  Schultz,  47 
Barb.  64. 

Morton*  Oh.  J.,  delivered  the  opinion  of 
the  court: 
The  defendant  contends  that  the  rules  of  the 
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board  of  police,  which  he  is  charged  with  haT- 
ing  violated,  are  not  within  the  terms  of  the 
authority  conferred  upon  that  boaid.  But  we 
think  this  ground  of  objection  cannot  be  main- 
tained. 

The  Statute  of  1885,  chap.'828,  §  2,  conferred 
upon  and  vested  in  the  board  of  police  all  the 
power  theretofore  vested  in  the  board  of  police 
commissioners,  except  as  otherwise  therein  pro- 
vided. 

The  Statute  of  1878,  chap.  244,  established 
the  board  of  police  commissioners,  and  in  sec- 
tion 2,  after  mentioning  other  powers,  pro- 
ceeded to  enact  that  "Said  board  may  also  be 
empowered  by  the  city  council  to  exercise  all 
or  any  of  the  powers  conferred  by  the  Statutes 
of  the  Commonwealth  upon  the  board  of  alder- 
men, the  city  council,  or  the  City  of  Boston,  in 
relation  to  licensing,  regulating  or  restraining 
theatrical  exhibitions  •  .  .  itinerant,  musi- 
cians  '*  etc 

By  Public  Statutes,  chap.  58,  §  16,  "The 
mayor  and  aldermen  of  a  dty  may  adopt  rules 
and  orders,  not  inconsistent  with  law,  for  the 
regulation  and  control  of  persons  who  frequent 
the  streets  and  public  places  therein,  playing 
on  hand  organs,  and  other  musical  instru- 
ments, beating  drums,  blowing  trumpets  .  .  . 
with  penalties  for  the  violation  thereof,  not  ex- 
ceeding $20  for  each  offense." 

This  enactment  was  derived  from  Statutes 
1875,  chap.'  186,  §  2,  which  in  its  turn  was 
founded  on  Statutes  1869,  chap.  801,  g  2.  The 
words  "  mayor  and  aldermen,"  in  the  statute 
above  quoted,  when  applied  to  Boston,  mean 
"board  of  aldermen."  GeiL  Stat  chap.  19, 
§17. 

It  has  been  suggested  that  the  Public  Stat- 
utes, chap.  58,  §  16,  were  not  designed  to  be 
applicable  to  the  City  of  Boston;  but  we  scene 
reason  for  excluding  Boston  from  this  salutary 
provision,  and  we  have  no  doubt  that  under 
the  various  statutes  dted  the  board  of  police 
may  be  empowered  to  regulate  and  restrain 
itinerant  musicians  to  the  same  extent  that  the 
board  of  police  commissioners  might  have 
been.  By  the  Revised  Ordinances  of  1885,  of 
the  City  of  Boston,  chap.  26,  §  1,  it  was  pro- 
vided that  "  The  board  of  police  shall  have  and 
exercise  idl  the  powers  conferred  by  the  Stat- 
utes of  the  Commonwealth  and  the  ordinances 
of  the  city  upon  the  board  of  aldermen  or  upon 
the  mayor  and  aldermen,  in  relation  to  licens- 
ing, regulating  and  restraining  .  •  .  itinerant 
musicians." 

It  thus  appears  that  the  board  of  police,  ac^ 
cording  to  the  terms  of  the  statutes  and  ordi- 
nances, have  the  authority  to  adopt  rules  for 
regulating  and  restraining  itinerant  musicians 
in  the  streets  and  public  places  of  Boston. 

It  is  objected  that  the  defendant  was  not  an 
itinerant  musician,  within  the.  meaning  of  the 
rule  of  the  board  of  police.  But  the  general 
phrase  "  itinerant  musician  "  includes  the  de- 
fendant; and  the  exceptions  contained  in  the 
rule  are  sufficient  to  show  that  no  other  excep- 
tion can  fairly  be  implied,  which  would  take 
him  out  of  its  operation. 

It  is  also  objected  that  the  defendant's  act  of 
playing  the  comet  in  the  parade  in  the  street 
was  done  as  a  matter  of  religious  worship  only. 
But  this  defense  cannot  avail  to  protect  him 
from  the  consequences  of  an  act  which  is  made 
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sableci  to  a  penalty  under  the  law .  Beynolds  r, 
it:  &  88  U.  8. 145. 161  [25 L.  ed.  244, 248];  8taU 
▼.  Whits,  64  N.  H.  48,  2  New  Eng.  Rep.  867. 

Tbe  provisions  of  the  Constitution,  which 
are  relied  on,  securing  freedom  of  religious 
woiship,  were  not  designed  to  prevent  the 
adoption  of  reasonable  rules  and  regulations 
for  the  use  of  streets  and  public  places;  and  a 
religious  body,  however  earnest  and  sincere, 
cannot  avail  itself  of  these  provisions,  as  an 
authority  to  take  possession  of  a  street  in  a 
city,  in  violation  oi  such  rules,  for  the  purpose 
of  public  worship  therein.  The  fact  that  tiiere 
is  no  actual  disturbance  or  breach  of  the  peace, 
on  the  particular  occasion,  is  immaterial.  I^ate 
V,  While,  9upra, 

It  is  further  urged  by  the  defendant  that  the 
rules  are  unreasonable  and  invalid;  that  un- 
der the  guise  of  regulating,  they  virtually  pro- 
hibit; and  that  the  i>ower  of  requiring  the  tak- 
ing out  of  a  license  and  paying  a  license  fee  is 
not  included  in  the  power  of  regulation.  It  is, 
however,  to  be  borne  in  mind  that  these  rules 
do  not  restrict  anyone  in  the  ordinary  use  of 
his  own  property,  but  merely  affect  the  use 
which  may  hie  made  of  the  streets  and  public 
places  of  the  city.  Nor  is  the  reasonableness 
of  the  rules  to  be  tested  by  their  possible  ap- 
plication to  extreme  cases,  as,  for  instance, 
singin|[  or  playing  (in  a  low  tone,  not  intended 
to  be  heard  by  others)  for  a  short  time  in  a 
street  or  place  not  occupied  with  dwellings.  No 
police  rules  or  regulations  are  to  be  tested  in 
this  manner;  and  if  such  a  case  were  to  present 
itself,  perhaps  the  rule  might  byconstruction 
not  be  deemed  to  include  it.  However  that 
may  be,  we  are  to  look  at  the  rule  more  gener- 
ally. The  validity  of  rules  and  regulations 
qmte  as  broad  and  sweeping  as  this,  in  refer- 
ence to  the  use  of  streets  in  cities,  has  often 
heea  upheld.  Oom.  v.  Wtn^esitter,  8  Pick.  4603; 
randin^9  Case,  6  Pick.  187;  Pedrick  v.  Bailey, 
12  Gray,  161;  (km.  v.  Bean,  14  Gray,  52; 
Com.  V.  Curti$,  9  Allen,  266;  Com.  v.  licCitf' 
ferty,  145  Mass.  884, 5  New  £ng.  Rep.  886. 

Under  a  power  to  regulate,  the  requirement 
to  take  out  a  license  is  free  from  legal  objection. 
Com,  ▼.  8U)dder,  2  Cush.  562,  5*3$;  PedHck  v. 
BaOey,  12  Gray,  161;  Vandin^9  Cade,  6  Pick. 
187;  NightingMe  Case,  11  Pick.  168;  Cam.  v. 
Brocks,  100  Mass.  855. 

And  where  a  license  is  lawfully  required,  a 
amall  fee  may  be  imposed,  not  designed  for 
revenue,  but  to  cover  reasonable  expenses  in- 
cident to  the  enforcement  of  the  rules.  Com, 
V.  Stodder,  2  Cush.  562;  Welch  v.  Hotehkiss,  89 
Conn.  140;  Coolev,  Const.  Lira.  201,  note;  Dil- 
lon, Mun.  Corp.  8d  ed.  §  857. 

The  rules  are  binding  upon  aU  persons  with- 
out notice.  Eeiand  v.  Lowell,  8  Allen,  407; 
VoMtit^s  Case,  6  Pick.  189;  Dillon,  Mun. 
Corp.  dd  ed.  §§  855, 856. 

llie  defendaiit  contends  that  the  power  to 
make  the  rules  in  question  could  not  be  dele- 
gated to  the  board  of  police.  The  decisions 
cited  in  support  of  the  argument  {Da/y  v.  Oreen, 
4  Cush.  488;  LotoOl  v.  Bimpson,  10  Allen,  89), 
are  merely  to  the  effect  that,  where  a  citv  or- 
dinance gives  power  to  the  mayor  and  alder- 
men to  grant  a  license  to  move  a  building 
throi]^h  the  streets,  the  aldermen  cannot  dele- 
gate this  power  to  the  mayor  alone.  No  author- 
ity has  been  cited,  and  after  some  examination 
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we  have  found  none,  wbicL  holds  that  the 
Legislature  cannot  authorize  a  particular  board 
of  officers  who  have  charge  of  the  whole  or  a 
portion  of  the  ailairs  of  a  city,  to  make  rea- 
sonable police  rules  and  re^^tions  which  shall 
be  binding  upon  the  peopie,  and  with  penalties 
imposed  ror  a  violation  of  them. 

It  could  not  at  this  day  be  contended  that 
such  power  cannot  be  intrusted  by  the  Legis- 
lature to  cities  and  towns,  or  to  the  mayor  and 
aldermen  of  a  cit^  and  the  selectmen  of  a 
town,  as  representing  the  municipality.  Hel- 
and  V.  LotoeU,  3  Allen,  407;  Dillon,  Mun.  Corp. 
8d  ed.  §  808. 

And  in  this  Commonwealth  it  has  long  been 
the  custom  to  vest  similar  powers  in  boards  of 
health  of  cities  and  towns,  and  such  delegation 
of  authority  has  always  been  recognized  as 
valid.  Stat.  1866,  chap.  44,  §  8;  Rev.  Stat, 
chap.  21,  §§  1,  5,  6;  Gen.  Stat.  chap.  26,  gg  1, 
5;  Pub.  Stat.  chap.  80,  J§  1,  4,  8,  18:  Com.  v. 
Toung,  185  Mass.  526;  Sawyer  v.  State  Board  of 
Health,  125  Mass.  182, 196;  Taunton  v.  Taylor, 
116  Mass.  254,  260. 

Similar  power  was  also  in  1860  given  to  the 
cattle  commissioners.  Stat.  1860,  chap.  221» 
g^  2,  6,  10;  Pub.  Stat.  chap.  90,  g§  18,  16,  19. 

In  the  present  case,  as  has  already  been 
seen,  the  Legislature  authorizes  the  citv  coun- 
cil to  empower  the  board  of  police  to  make  rules 
and  reflations;  and  we  see  no  constitutional 
objection  to  this  delegation  of  authority.  Coo- 
ley,  Const.  Lim.  118,  204;  Brooklyn  v.  Bres- 
lin,  57  N.  Y.  591;  BirdsaU  v.  Clark,  78  N.  Y. 
78:  State  v.  Pateraon,  84  N.  J.  L.  163. 

The  case  Be  Frasee  (Mich.)  6  West.  Rep. 
140,  is  no  authority  against  this  view.  In  that 
case  the  city  council,  without  having  any  leg- 
islative authority,  assumed  to  pass  a  by-law 
prohibiting,  under  a  severe  penalty,  acts  simi- 
lar to  those  done  by  the  dcreuiiuui,  and  the 
court  held  it  to  be  beyond  the  power  uf  the 
citv  council  to  do  so. 

It  is  also  suggested,  though  not  much  insist- 
ed on,  that  the  Statute  of  1885  is  unconstitu- 
tional, because  it  takes  from  the  city  the  power 
of  self  govemihent  in  matters  of  internal  po- 
lice. We  find  no  provision  of  the  Constitution 
with  which  it  conflicts;  and  we  cannot  declare 
an  Act  of  the  Legislature  invalid  because  it 
abridges  the  exercise  of  the  privilege  of  local 
self  government  in  a  particular  in  regard  to 
which  such  privilege  is  not  guaranteed  by  any 
provision  of  the  Constitution. 

While  the  Constitution  recognizes  our  sys- 
tem of  town  ffovemments  as  an  Inherent  part 
of  our  general  system  of  government,  so  that 
the  Legislature  could  not  abolish  the  town  sys- 
tem without  coming  in  conflict  with  some  piurts 
of  its  provisions,  yet  in  most  respects  it  leaves 
the  power  and  duty  of  providing  laws  for  the 
government  of  the  towns  and  citi^  in  the  dis- 
cretion of  the  Legislature.  It  gives  to  the  gen- 
eral court  the  very  broad  and  sweeping  powers 
to  nuJce,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes and  ordinances, directions  and  instructions, 
eiUier  with  penalties  or  without,  so  as  the  same 
be  not  repugnant  or  contrary  to  this  Constitu- 
tion, as  they  shall  judge  to  be  for  the  good  and 
welfare  of  this  Commonwealth  and  for  the 
government  and  ordering  thereof,  and  of  the 
subjects  of  the  same,  and  for  the  necessary  sup- 
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port  and  defense  of  the  government  thereof; 
and  to  name  and  settle  annually,  or  provide  bjr 
fixed  laws  for  the  naming  and  settling,  all  civil 
ofUcers  within  the  said  Commonwealth,  the 
election  and  constitution  of  whom  are  not 
hereafter  in  this  form  of  government  other- 
wise provided  for;  and  to  set  forth  the  several 
duties,  powers  and  limits  of  the  several  civil 
and  military  officers  of  this  Commonwealth." 
Const,  chap.  1,  art.  4. 

The  second  article  of  amendment  provides 
"That  the  general  court  shall  have  full  [>ower 
and  authority  to  erect  and  constitute  municipal 
or  city  governments,  in  any  corporate  town  or 
towns  in  this  Commonwealth,  and  to  ^ant  to 
the  inhabitants  thereof  such  powers,  pnvileges 
and  immunities,  not  repugnant  to  the  Consti- 
tution, as  the  general  court  shall  deem  neces- 
sarv  for  the  regulation  and  government  there- 
of.     Articles  of  Amendment,  art.  2. 

Under  these  provisions,  as  is  said  by  Chi^ 
Justice  Chapman,  "There  can  be  no  doubt  that 
the  power  to  create,  change  and  destroy  munic- 
ipal corporations  is  in  the  Legislature.  This 
power  has  been  so  long  and  so  irequently  exer- 
cised upon  counties,  towns  and  school  districts, 
in  dividing  them,  alterine  their  boundary  lines, 
increasing  and  diminishing  their  powers  and 
in  abolishing  some  of  them,  that  no  authorities 
need  be  cited  on  this  point.  The  Constitution 
does  not  establish  these  corporations,  but  vests 
in  the  Legislature  a  general  jurisdiction  over 
the  subject  by  its  grant  of  power  to  make 
wholesome  laws  as  it  shall  juage  to  be  for  the 
general  good  and  welfare  of  the  Common- 
wealth." It  "may  amend  their  charters,  en- 
large or  diminish  their  powers,  extend  or  limit 


their  boundaries,  consolidate  two  or  more  into 
one  and  abolish  them  altogether,  in  its  discre- 
tion." Weymouth  <fe  B.  Fire  District  v.  Nor» 
folk  Co.  108  Mass.  142. 

The  several  towns  and  cities  are  agencies  of 
government  largely  under  the  control  of  the 
Legislature.  The  powem  and  duties  of  aU  the 
towns  and  cities,  except  so  far  as  they  are  spe- 
cificallv  provided  for  in  the  Constitution,  are 
createa  and  defined  by  tbe  Legislature;  and  we 
have  no  doubt  that  it' has  the  right  in  its  dis- 
cretion to  change  the  powers  and  duties  created 
by  itself,  and  to  vest  such  powers  and  duties  in 
omoers  appointed  by  the  Govemor,if  in  its  judg- 
ment the  public  good  requires  this,  instead  of 
leaving  such  ofilcers  to  to  elected  by  the  peo- 
ple or  appointed  by  the  municipal  authorities. 
We  are  therefore  of  opinion  that  the  Legisla- 
ture has  the  >right  to  provide  that  the  police  of 
Boston  shall  be  put  under  the  control  and  man- 
agement of  a  board  of  police  appointed  bv  the 
Governor;  and  we  see  nothing  in  the  details  of 
the  Statute  of  188Sr which  is  open  to  any  con- 
stitutional objection. 

The  Legislature  has  the  right  to  fix  the  Qual- 
ifications of  the  members  of  the  board,  ana  we 
see  no  objection  to  the  provision  that,  they  shall 
be  appointed  from  two  principal  political  par- 
ties. It  IB  designed  to  secure,  in  the  action  of 
the  board,  impartiality  and  freedom  from  po- 
litical bias.  It  can  probably  be  regarded  only 
as  directory  to  the  Governor,  ana  not  as  an 
element  in  the  tenure  of  the  office;  in  either 
view  it  violates  no  provision  of  the  Constitu- 
tion, and  it  is  for  the  Legislature  to  determine 
whether  such  a  qualification  is  wise. 

JudgmerU  on  me  verdict. 


KANSAS  SUPREME  COURT. 


Louis  M.  fink:  et  ai,,  Plffs.  in  Err., 
Constantine  UMSCHEID  et  ah 


(. 


.Kan. 


.) 


*1.  Where  propertar  is  claimed  by  a 
dmrchorgfaiusatloii  not  Incorporated,  and 
the  property  is  In  dispute,  any  number  of  the 
members  of  suoh  asBoclation  or  congregation 
may  maintain  an  action  for  the  benefit  of  the 
church,  under  Ciompiled  Laws  188ft,  9  36. 

t.  Where  a  churefa  org^aniaation  iic»t  In- 
corporated purchases  real  estate  for  the  ben- 
efit of  such  congregation,  and  the  purchase  price 
is  paid,  the  property  improved,  and  poaBeesion 
retained  by  such  congregation,  and  the  property 


is  conveyed  to  some  person  in  trust  for  such 
church  and  congregation,  a  trust  is  thereby  cre- 
ated that  may  be  enforced,  although  not  in  wrii^ 
Ing;  and  it  can  make  no  difference  that  the  person 
to  whom  the  land  is  conveyed  is  the  bishop  of  the 
denomination  of  which  said  church  is  a  part. 

(November  10, 1888.) 

ERROR  to  the  District  Court  for  Pottawato- 
mie County  (Spilman,  J,),  brought  by  the 
defendants  below  to  review  a  Judj^ent  in 
favor  of  the  plaintiffs  below  in  an  action  to  set 
aside  a  deed,  etc  Affirmed,  (Commissioners" 
decision.) 

Statement  by  Gloi^Btoii*  (7.; 

This  was  an  action  brought  in  the  District 


*Head  notes  ty  Clogsion,  a 


NOTB.— iSesuUiny  trust.  Where,  upon  a  purchase 
of  property,  the  conveyance  of  the  legal  title  is 
taken  in  the  name  of  one  person,  while  the  consid- 
eration  Is  given  or  paid  by  another,  the  parties 
being  strangers  to  each  other,  a  resulting  trust  im- 
mediately arises  from  the  transaction,  and  the  per- 
son named  in  the  conveyance  will  be  a  trustee  for 
the  party  from  whom  the  consideration  proceeds. 
Perry,  Trusts,  %  128;  Jackson  v.  Matsdorf  ,  11  Johns. 
SI;  Botsford  v.  Burr,  2  Johns.  Ch.  408:  White  v.  Car- 
penter, 2  Paige,  2tl8:  Kellonr  v.  Wood,  4  Paige,  G79: 
Footev.  Colvin,  8  Johna  SSl8:  Forsyth  v.  Clark,  8 
Wend.  888;  Brown  v.  Cherry,  60  Barb.  628.  A  result- 
ing trust  Is  a  mere  creature  of  equity,  founded  upon 
presumptive  intention  and  designed  to  carry  that 
Intention  Into  effect,  not  to  defeat  it»  White  v. 
OBrpeDter,2Palge,2I7.  It  will  not  attach  in  the  per- 


son paying  the  purchase  money,  if  It  was  not  the 
Intention  of  either  party  that  the  estate  should  vest 
in  him.  Byers  v.  Danley,  27  Ark.  80;  Botsford  v. 
Burr,  2  Johns.  Ch.  405;  Steere  v.  Steere.  5  Johns. 
Ch.  18;  Squire  v.  Harder,  1  Patee,  404;  Phillips  v. 
Crammond,  2  Wash.  C  Cc.  441;McQuire  v.  McGowem. 
4  Desaus.  Eq.  487;  Page  v.  Page,  8  N.  H.  187;  Eiiiott 
V.  Armstrong,  2  Blackf.  199:  Seeley  v.  Morse,  15- 
Johns.  199.  ii  A  purchases  land  with  B^s  money 
and  takes  the  deed  to  himself  with  the  knowledge 
of  the  owner  of  the  money,  it  will  not  raise  a  result- 
ing trust  in  his  favor.  Korton  v.  Stone,  8  Palgj^ 
822;  Byers  v.  Danley,  27  Ark.  87;  Pierce  v.  Pierce,  25- 
Barb.  260. 

fibio  created.  To  make  out  a  resulting  trust,  the 
money  must  be  paid  at  or  before  the  execution  of 
the  conveyance,  and  not  after.  Russell  v.  Allen,  10 
Paige,  240;  Niver  V.Crane, 98  N.Y.  47;  liotsford  v« 
Burr,  2  Johns.  Ch.  406:  Bogers  v.  Murray,  8  PaJge» 
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Cooit  of  Pottawatomie  County  to  cancel  and 
set  aside  a  certain  deed  executed  by  Louis  M. 
Fink  to  Frank  Winter,  and  to  declare  the  land 
to  be  held  by  said  Fink  in  trust  for  the  use  and 
benefit  of  the  Catholic  Church  of  Rock  Creek, 
in  said  county.  Trial  by  the  court,  and  Judg- 
ment for  the  plain  tiffs  below.^  The  defendants 
now  brin^  the  case  here  for  review. 

The  evidence  shows  that  some  time  in  1868 
the  plaintifEs,  with  other  persons,  composing 
the  Catholic  Church  and  congregation  at  Rock 
Creek,  in  Pottawatomie  County,  purchased, 
Uirough  the  priest  then  in  charge  of  the  con- 
eregation,  eighty  acres  of  land.  The  land  was 
bought  for  a  church  farm,  to  be  used  and  cul- 
tivated for  that  particular  congregation  and 
Catholic  Church.  The  land  was  fenced  and 
pat  in  cultivatiofi  by  the  congregation,  and  was 
cultivated  and  farmed  and  rented  by  them. 
The  land  was  paid  for  largely  out  of  the  pro- 
ceeds of  its  rental.  The  improvements  placed 
upon  tiie  land  were  made  by  the  congregation, 
and  were  of  about  the  same  value  as  the  land, 
and  this  connegation  held  the  continued  and 
xminterrupted  possession  up  to  the  time  of  the 
sale  in  1885. 

In  1882  a  part  of  the  land  was  sold  b^  the 
l»shop,  plaintiff  in  error,  and  afterwards  it  was 
repurchasted  by  the  congregation,  and  recon- 
veyedto  him,  so  as  to  preserve  the  tract  intact  for 
the  church.  This  sale,  in  1882,  was  without  the 
consent  and  against  the  wishes  of  the  congre- 

Stion.  In  1885  the  bishop  sold  and  convejred 
e  entire  tract,  less  a  small  portion  occupied 
by  the  church  building,  to  Frank  Wiater,  for 
the  sum  of  $1,600.  Frank  Winter  at  the  time 
of  purchase  had  knowledge  that  the  church 
claimed  ^e  property  as  the  individual  property 
of  that  congregation,  and  that  they  also  claimed 
that  the  bisnop  held  the  property  in  trust  for 
them;  and  with  this  knowledge  he  purchased 
the  land. 

UetMTB.  Iineien  Baker  and  Thos*  P.  Fen- 
km  for  plaintiffs  in  error. 

Mestn,  €h^en  ^  Hessiii  for  defendants  in 
enor. 

Clogfston,  C,  delivered  the  following  opin- 
ion: 

Plaintiffs  in  error  now  insist  that  there  was 
error  in  the  proceedings  below:  (1)  in  that  the 
plaintiffs  baa  no  right  to  bring  this  action;  (2) 
that  this  property  was  held  by  the  plaintiff  in 
eiror,  the  Bishop  of  the  'Diocese  of  Leaven- 
worth, and  that  under  the  rules  and  regula- 
tions of  the  Catholic  Church  all  property  is  held 
by  the  biahop  for  the  benefit  of  the  Catholic 
Church  at  large,  and  that  he  had  the  right  to 


sell  and  control  toe  same  at  his  pleasure,  an(\ 
that,  having  disposed  of  the  property  as  he  saw 
fit,  the  plamtiffs  had  no  right  to  complain  of 
his  action  in  this  sale;  and  (3)  that  the  evidence 
failed  to  show  that  the  defendant  took  the  title 
to  the  land  as  a  trust  for  the  Rock  Creek  con- 
gre^tion,  and  that  no  trust  can  be  created  as 
claimed,  unless  some  contract  creating  the  same 
be  in  writing. 

Section  88  of  the  Code  of  Civil  Procedure 
provides  that  "When  the  question  is  one  of 
common  or  general  interest  to  many  persons, 
or  when  the  parties  are  numerous,  and  it  may 
be  impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all." 

It  is  true  that  the  congregation  at  Rock  Creek 
was  not  incorporated,  and  could  not  hold  title 
to  lands,  but  they  might  purchase  as  an  associ- 
ation, and  have  the  property  couveyed  to  some 
person  in  trust  for  them;  and  where,  as  in  this 
case,  it  is  claimed  the  land  ia  purchased  by  a 
cong^regation  of  individuals,  the  purchase  price 
paid  by  them,  the  property  improved  and  the 
possession  retained  by  them,  and,  by  an  ar- 
rangement with  the  purchaser,  the  land  is  con- 
veyed to  some  person  for  and  in  trust  for  them, 
a  trust  is  created  that  may  be  enforced  although 
not  in  writing.  See  Franklin  v.  CoUey,  10 
Kan.  261. 

The  question  whether  or  not  this  land  was 
conveyed  with  the  express  understanding  that 
it  was  to  be  held  in  trust  for  the  Rock  Creek 
congregation  was  a  question  of  fact,  which  was 
submitted  to  the  court,  and  upon  that  issue  tes- 
timony was  eiven  to  the  court  by  the  parties 
who  conveyed  the  land  in  the  first  instance  to 
the  bishop;  tbe  testiinony  of  the  bishop  as  to  his 
information  about  the  same;  and  the  testimony 
of  a  number  of  the  congregation  in  respect  to 
what  purposes  the  land  was  intended  to  be  used 
for;  and  upon  these  questions  of  fact  the  court 
found  in  favor  of  the  plaintiffs,  and  against  the 
defendants.    This  finding  is  conclusive. 

The  evidence  clearly  shows  that  at  the  time 
this  land  was  purchased  the  priest  in  charge  vis- 
ited a  great  number  of  his  parishioners,  and 
conversed  with  them  in  relation  to  buying  the 
property.  He  held  out  the  inducement  to  them 
that  it  would  enable  them  to  maintain  a  church 
and  a  priest,  and  aid  them  in  school  purposes, 
and  by  this  farm  thus  acquired  they  would  be 
better  able  to  maintain  their  church;  and  with 
this  understanding  the  property  was  bought. 
It  was  conveyed  to  the  bishop,  as  all  prop&rty 
owned  by.a  congregation  not  mcorporated  is,  in 
accordance  with  the  usage  of  the  Catholic 
Church.    The  evidence  was  clear  that  this  was 


M,  aSL  To  constitute  a  resulting  tinist,  the  oonaid- 
ention  money  for  the  purchase  should  beloner  to 
the  eeatoi  quit  truAy  or  should  be  advanced  by  some 
other  person  as  a  loan  or  g[ift  to  him.  Mason  v. 
libbey,  19  Hun,  120, 64  How.JPr.  112;  Steere  v.  Steere, 
SJohoa.  Ch.  1;  White  v.  Carpenter,  2  Paige,  217. 
Tbetestfaotas  to  a  resulting  trust  Is  this:  if  the 
poitduMer  used  his  own  money  and  credit,  there  is 
oothinff  to  raise  a  resulting  trust.  Tufts  v.  Tufts, 
I  Woodbw  A IL  4fi&  When  an  agent  exceeds  hiB  au- 
thority, poTchase  will  be  held  to  be  for  the  benefit 
of  tlie  principal  at'  the  election  of  the  latter,  even 
thoagh  the  agent  takes  the  title  in  his  own  name. 
KoTtoo  V.  Stone,  8  Paige,  222;  Saflord  v.  Hvnds,  80 
Bvb.  ffiS.    See  Hoef ord  v.  Merwln,  6  Barb.  51. 

1FAatcttJfVe{entto6on«tlttite.  It  is  sufficient  to  con- 
ftttnte  a  resulting  trust,  if  the  consideration  money 
upon  the  purchase  was  advanced  by  some  other 
pecBonaaaloan  to  the  cestui  gue  tn««t,  or  asagift 

2L.RA. 


to  him,  or  for  his  benefit.  Russell  v.  Allen,  10  Paige, 
219;  Voorhees  v.  Amsterdam  Presby.  Church,  5 
How.  Pr.  68, 8  Barb.  145— a  case  where  associates 
purchased  the  new  church  lot  for  thoir  own  indi- 
vidual benefl^  and  took  the  deed  in  their  own 
names  with  Intent  to  defraud  the  corporation,  or 
the  corporators.  In  those  cases  in  which  an  in- 
corporated religious  society  can  take  and  hold  real 
estate,  a  trust  cannot  arise,  be  created  or  declared, 
in  favor  of  such  corporation,  by  parol,  except 
where  it  could  arise,  be  created  or  declared  in  favor 
of  a  private  person.  Norton  v.  Stone,  8  Paige,  222; 
Voornees  v.  Amsterdam  Presby.  Church,  17  Barb. 
106.  There  may  be  a  question  whether,  if  the 
proof  of  the  verbal  contract  be  excluded,  there  is 
any  evidence  to  show  any  interest,  or  upon  which 
claimant  can  be  regarded  as  a  purchaser,  so  as  to 
raise  a  trust.  White  v.  Carpenter,  2  Paige,  217;  Dow 
V.  JeweU,  18  N.  B.  8«0, 46  Am.  Dec.  876. 


UB 


Hew  Tohk  Court  of  Apps'&ls. 


Dec, 


tbeunderttandlngof  thepeoplewhocontribaled 
to  lis  puirchaBe,  andtolteimproremeiiti  and  the 
claim  that  it  was  cooveved  to  the  bishop  to  do 
wittk  and  dispoee  of  as  ue  saw  fit  was  an  after- 
'     wdnota 


tbougbt,  and 


t  part  of  tbe  original  agree- 


_   JT  Ibis  may  be,  tbe  evidence  in  tbis  case  does 

Dot  disclose  tbat  fact.  Tbe  bishop  teatiUed  as 
lo  tbc  general  usage  of  tbe  cburcb,  and  tbe 
ruBlom  of  bishops  to  hold  all  tbe  propertf  of 
tbecbiircb,  save  andeicept  where  some  church 
orgaaiKation  is  iacorporated;  but  be  also  aaid 
tbst  be  held  this  propertj  bj  reason  of  tbe 
original  understand  in  g  that  it  was  convened  to 
him  lo  do  with  as  he  pleased,  or  to  aid  in  tbe 


3  power  or  right  to  convey  It  for  any 
other  purpose;  that  be  respected  the  trust  Im- 
posed m  him,  and  to  carry  it  out  he  sold  the 
propeitj.  He  recognized  that  he  held  the  [and 
as  a  trustee  for  a  particular  purpoee — that 
created,  as  be  claimed,  by  reason  of  tbe  uuder- 
Btanding  or  agreement  at  tbe  time  the  land  was 
conve^'ediandasthe  court  has  held  against  him 
on  this  theory,  and  as  we  tbink  tbe  evidence 
clearly  supports  the  finding  of  tbe  court,  this 
claim  Is  not  tenable. 

From  tbe  testimony^  of  tbe  priest  blmself, 
and  his  coDversation  with  the  committee  who 


the  repurchase  of  tha 
ten  acres  of  landsold  In  1882,  all  goes  to  show 
that  this  land  was  to  be  held  In  tnist  by  tbe 
bishop  for  this  particular  congregatiun  of  Rock 
Creek.  This  bidng  so,  tbe  action  of  the  bishop 
iu  Belling  and  conveying  the  land  was  In  viola- 
tion of  that  trust;  and,  it  appearing  that  the 
purchaser  bad  full  knowledge  of  the  claim  and 
the  riehta  of  this  congTegalion  to  the  property, 
and  tbo  bishop's  trust  therein,  and  tbe  coiut 
having  found  in  favor  of  tbe  plaintiffs  upon 
the  evidence,  and  the  evidence  all  tending  to 
support  (he  judgment,  the  judgment  must  be 
affirmed. 

It  i*  Tecommtnded  that  tht  jvdf/ment  of  tin 
(hurt  beloa  bs  affirmed. 

Per  Ciirl»ml 

JtitKordtrtd,  ' 

V^eDtine  and  Johnaton.  JJ.,  CODCur. 

Horton,  Gh,  J,,  concurring; 

Upon  the  view  (hat  tbe  lanain  question  woa 
conveyed  with  the- express  understanding  it 
was  10  be  beld  In  trust  for  the  Bock  Creek  con- 
sregation,  I  concur,  with  some  doubt,  in  tha 
judgment  ordered.  If,  however,  it  bud  been 
establiflbed  upon  the  trial  that  the  title  to  tba 
property  was  conveyed  with  the  understanding 
between  the  parties  that,  by  (be  usages  ana 
customs  of  the  Catholic  Church,  it  was  vested 
In  tbe  bishop  In  trust,  to  be  used  for  cburch 
purposes  generally,  as  hts  own  judgment  might 
determine,  tbe  judgment  of  tbe  trial  court 
could  not  be  soatalnod. 


HEW  YORK  COORT  OW  APPEALS. 


PEOPLE,  ex  rel.  MAYOR,  Aldermen  &  Com- 
monalty of  tbe  City  OF  NEW  YORK, 
Reipu., 


at  id.,  Apptt, 

LProperty  of  »  mnnielpaJltr  aaqutied  and 
beld  Tor  governmental  and  publlo  uses,  and  used 
lor  publla  porposea,  Is  not  a  taxable  subieot, 
within  the  parvleir  ol  the  tax  laws,  untea  tpe- 
dally  iDoluded.     . 

iLit  aeoms  tluht  tbapvlndple  tlutt  miuilo- 
tpal  propmvty  devoted  to  ppblio  naaa 
ia  Dot  ta«tble,  unless  exprcegly  made  so  by 
statute,  does  not  depend  upon  the  oiiidn  of  the 
title,  whether  acquired  by  parohase  or  Tolmitary 
rrant,  or  aa  tbe  produot  of  taxation,  nor  upon 
the  locality  of  the  property,   whether  situate 


wlthlD  or  wlthont  the  territorial  limits  of  Uiemn- 
nldpallly. 

•.TbmlMatMafgplMiOtotTiiUioaTmrFjtlalh* 
Qty  of  Brooklyn,  whlob  has  been  oooupled  and 
used  as  an  Inoldsnt  to  the  ferry  fnnohise  tor 
two  hundred  and  Sfty  years  by  tlte  City  of  New 
York  and  Its  atreota  or  leeseeB,  being  bsld  and 
used  for  public  purposes,  la  not  taxable  In  Brook' 
lyn,  unleos  special  authorttr  to  tax  It  la  given  by 
tbe  Legislature. 

>.  Tli»t  tbe  Cltr  of  Mew  TerlEOpa«te«tlie 
fterrr  tbronv'i  lo— eea,  and  darlvea  lla  rev- 
enuee  from  tbe  rental,  and  not  from  tbe  opera- 
tion of  tbe  fairy  t^  Its  Immediate  agents  and 
tbe  tTBDChiie  or  'the 

a>eoember  1,  U88.J 
A  PPEAL  by  defendants,  born  an  order  of 


(Dei 

APPEAL  by  de 
the  General  Term  of  tbe  Supreme  Court, 


Intends  nil  private  propeny.  and  does  nc  ... 
elude  public  proper^  (People  v.  McCrecry.  84 
CW.  *ai':  whBther  used  as  a  means  or  Instmmen- 
tallty  of  the  government  or  not  People  v.  U.  8, 
n  IIL  88;  MtK&on  v.  Scales,  TS  U.  S.  •  WaU.  £8  a>  L- 
SL.R.A. 


ed.  biSti  Kan.  Pac  B.  v.  Prescott.  B8  U.  S.UWall. 
603i21I..ed.  TTSl.    Bee  Deety,  Taxn.  Si. 
However  general  may  be  tbe  enumeration  of 

Eroperty  for  taxation,  the  property  held  by  tbe 
tale  and  t>y  all  Its  municipalities,  for  govern, 
mental  purpcaes,  was  Intended  to  be  excluded; 
and  the  law  will  be  admlnlsterod  as  excluding  U  In 
fact.  Louisville  V.  Com.  1  Duval),  tUi  People  v. 
t>alomoD.  M  HI.  sn  People  v.  Doe.  W  Oal.  SSf,  Peo- 
ple V.  Autitln.  4T  CU.  SKt;  Woroeeter  Co.  v.  Worces- 
ter, lis  MiuM.  1113;  Wayland  v,  Middlesex  Oo.  i  Gray, 
fO);  Olhson  V.  Howe.  SI  lova,  WS;  Hoors  v.  Mor- 
Ipdge.  42  Iowa,  38 ;  SUte  v.  Oaimey.31  N.  J.  L.  IB3; 
Bchiiylklll  Co.  Dlrootors  of  Poor  v,  Nortb  Uanheim 
Twp.  Pcbool  Directors,  43  Pa.  a:  Oooley,  Tarn. 
172.    A  State  may  tax  Ita  oirn  municipal  onmnin- 
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Second  Department,  affirming  an  order  of  the 
Kings  Special  Term,  vacating  an  asseasment. 

Reported  below,  47  Hun,  888. 

The  proceeding  was  by  certiorari  to  review 
the  determination  of  the  Board  of  Assessors  of 
Biook^n,  in  assessing  certain  land  in  Brooklyn 
banging  to  the  City  of  New  York.  The  land 
in  question  is  the  landing  place  of  the  Fulton 
Fenj,  and  is  leased  to  and  occupied  bv  the 
Union  Ferry  Company  of  Brooklyn.  Xjuder 
the  terms  of  the  lease  to  Uiat  company,  it  pays 
an  annual  rental  to  the  City  of  New  York,  and 
conducts  a  ferry  plyine  between  the  two  cities. 

Other  facts  are  stated  in  the  opinion* 

Mr,  Almet  F.  Jenks  for  appellants. 

Mr,  Frederic  A.  Ward  for  respondents. 

Andrews,  J,^  delivered  the  opinion  of  the 
court: 

We  deem  it  unnecessary  to  examine  at  len^h 
the  questions  presented  by  this  record,  in  view 
of  the  elaborate  and  satisfactory  opinions  pro* 
nounoed  at  the  Special  and  General  Terms, 
and  shall  content  ourselves  with  a  brief  state- 
ment of  what  seem  to  us  controlling  considera- 
tions, which  justify  and  require  an  affirmance 
of  the  orders  below. 

It  is  to  be  taken  as  a  conceded  fact  that  the 
title  to  the  landing  place  at  the  foot  of  Fulton 
Street,  Brooklyn,  which  is  the  subject  of  the 
assessment,  is  vested  in  the  mayor,  aldermen, 
and  commo'nalty  of  the  City  of  New  York. 
The  tax  proceeaings  are  based  on  this  assump- 
tion. In  what  manner  or  at  what  precise  time 
the  City  of  New  York  acquired  tiUe  does  not 
appear.  The  ferry  (now  known  as  Fulton 
Ferry)  running  from  this  landing  place  to  the 
City  of  New  York  is  recognized  mthe  Dongan 
charter  as  in  existence  when  that  charter  was 
granted.  In  the  protest  of  the  mayor,  alder- 
men and  commonalty  of  the  City  of  New 
York,  presented  to  Lord  Combury  in  1707, 
against  granting  the  petition  of  one  Seberingii 
for  a  ferry  franchise  between  Nassau  Island 
and  the  city,  it  is  alleged  that  the  City  of  New 
York  had  possessed  and  enjoved  the  franchise 
of  ox)erating  a  fernr  between  Nassau  Island  and 
the  City  of  New  York  for  seventy  years  prior 
to  that  time;  and  the  protest  refers  to  the  land- 
ing place  on  Nai^sau  Island  used  in  connection 
therewith,  locuiing  it  at  the  point  where  the 
landing  which  is  the  subject  of  the  tax  in  ques- 
tion now  is.  The  commencement  of  this  pe- 
riod of  seventy  years  antedates  the  Dongan 
charter  nearly  fifty  years. 

Tlie  words  of  grant  of  the  ferry  privilege  to 
the  City  of  New  York  in  the  Dongan  Charter  of 


1680,  and  in  the  Combury  Charter  of  1708,  and 
also  in  the  Montgomerio  Charter  of  1780,  oper- 
ated by  way  of  confirmation  of  existing  rights^ 
and  were  not  the  foundation  of  the  city's  title 
to  the  franchise  or  the  landing  place.  The 
City  of  New  York,  therefore,  under  an  admit- 
ted title,  the  origin  of  which  is  not  disclosed, 
has  for  a  period  of  two  hundred  and  fifty  years 
occupied  bv  itself,  its  agents  or  lessees,  the 
present  landing  place  in  Brooklyn,  and  used  it 
for  the  convenience  of  the  public,  and  as  an 
incident  to  the  ferry  franchise. 

We  think  the  landing  place  was  not  taxable, 
upon  the  principle  that  property  of  a  munici- 
pality acquired  and  held  lor  governmental 
and  public  uses,  and  used  for  public  purposes, 
is  not  a  taxable  subject,  within  the  purview  of 
tax  laws,  unless  specially  included.  It  would 
probably  be  competent  for  the  Legislature  to 
make  the  landing  place  taxable  in  Brooklyn; 
but  not  having  done  so  in  terms  or  by  neces- 
sary implication,  the  power  to  tax  the  landing 
cannot  be  spelled  out  from  general  words  sub- 
jecting to  taxation  all  real  and  personal  prop- 
erty within  the  State.  This  principle  of  con- 
struction is  well  settled.  It  proceeds  upon 
obvious  public  considerations.  There  woula  be 
manifest  incongruity  in  subjecting  to  taxation 
for  public  purposes  property  dedicated  to,  or 
acQuired  under,  legislative  authority  for  public 
anogovemmental  use. 

We  do  not  think  the  principle  that  munici- 
pal property  devoted  to  public  uses  is  not  tax- 
able, unless  expressly  made  so  by  statute,  de- 
pends upon  the  origin  of  the  title,  whether  ac- 
quired by  purchase  or  voluntary  grant,  or  as 
the  product  of  taxation,  nor  upon  its  locality, 
whether  situate  within  or  without  the  territo- 
rial limits  of  the  municipality.  These  consid- 
erations may  be  important  in  some  cases.  We 
prefer,  however,  to  express  no  opinion  on  the 
Question  whether  there  is  in  principle  a  dis- 
tinction between  taxation  of  the  property  of  a 
municipality  strictly  devoted  to  public  uses, 
and  property  which  it  owns,  though  not  ao 
quired  for  a  public  use,  although  it  may  be 
held  on  the  general  trust  applicable  to  all  prop- 
ertv  of  a  corporation,  but  the  acquisition  or 
holding  of  which  has  no  essential  connection 
with  the  public  functions  of  the  municipality. 

It  is  conceivable,  we  suppose,  that  the  City 
of  New  York  might,  in  satisfaction  of  a  debt, 
or  upon  some  other  consideration,  acquire 
a  building  lot  in  Brooklyn,  which  was  not  and 
could  not  be  specifically  devoted  to  any  public 
use  of  the  City  of  New  York.  The  question 
which  would  be  presented  in  such  a  case  is  quite 
foreign  to  the  present  one.   The  ferry  franchise 


Middleeex  CouDty,  4  Gray,  500;  Louiaville  v.  Com. 

1  Duvall.  205;  State  v.  Gaffney,  84  N.  J.  L.  188.    See 
Dosty,  Tazn.  49. 

Prnperty  held  for  general  use  is  not  taopahle,  Proi>- 
erty  held  for  public  use,  although  operated  by  a 
private  company,  is  not  taxable:  so  it  has  been 
held  that  the  bridge  across  the  Mtsslssippl  at  Daven- 
port and  o«med  exclusively  by  the  government, 
although  half  its  expense  was  paid  for  by  the  rail- 
road company,  and  secured  to  its  use,  is  not  taxi^ 
ble  wholly  or  in  part  to  the  company.  Cblcaffo 
etc  R.  Go.  V.  Davenport,  51  Iowa,45l.  See  111.  C.  B. 
Oo.  V.  Decatur,  1  L.  K.  A.  613.  The  property  of  mu- 
Dicipalities  is  not  taxable,  and  by  clecu*  implication 
is  excluded  from  taxation  (People  v.  Doe,  36  Cal. 
2ah  People  V.  Austin,  47  Cal.  358;  Gibson  v.  Howe, 
87  Iowa,  168;  State  v.  Gaffney,  34  N.  J.  L.  133);  as  a 
city  cemetery  (Baltimore  v.  Green  Mount  Cenne- 
tenr,  7  Md.  617:  Louisville  v.  Nevin.  10  Bush,  540; 
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Woodlawn  Cemetery  v.  Everett,  118  Moss.  854);  or  a 
city  ball  (Louisville  v.  Com.  1  Duvall,  205);  or  a  court 
house  and  Jail  (Worcester  Co.  v.  Worcester,  116 
Mass.  103;  Piper  v.  Singer,  4  Sertr.  &  R.  854);  or  a  city 
wharf  (Low  v.  Lewis,  46  Cal.  540);  or  a  reservoir 
(State  V.  Gaffney,  34  N.  J.  L.  133);  or  state  or  city 
parks  (People  v.  Salomon.  61  III.  37);  or  lands  u^ed 
for  waterworks  (West  Hartford  v.  Hartford  Water 
Comrs.  44  Conn.  860;  Rochester  v.  Hueh,  80  N.  Y. 
802).  But  a  purchase  made  in  exc  ss  of  what  is 
needed  for  the  particular  purpose  would  be  taxa- 
ble. West  Hartford  v.  Hartford  Water  Comrs.  44 
Conn.  800.  The  state  tax  law  applies  to  persons 
only,  and  not  atall  to  political  bodies,  like  munici- 
pal corporations,  which  exercise  in  different  de- 
grees the  sovereignty  of  the  State.  The  property 
of  such  bodies  is  not  subject  to  taxation.  Louis- 
ville V.  Conn.  1  Duvall,  206;  Rochester  v.  Rush,  80 
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was  conferred  for  a  public  use.  This  is  clear- 
ly recognized  in  all  the  charters.  Its  accept- 
ance by  the  city  imposed  a  duty  corresponding 
with  thepriyilege  granted.  The  duty  to  main- 
tain the  ferry  could  not  be  performed  without  a 
landing  place  on  the  Brooklyn  side»  and  au- 
thority conferred  to  maintain  the  ferry  presup- 
poses the  right  to  acquire  what  was  essential  to 
Its  operation.  The  one  thing  is  an  inseparable 
inciaent  of  the  other,  and  the  franchise  to 
maintain  the  fernr  in  question,  conjoined  with 
the  ownership  of  the  landing,  constitute  to- 

S ether  a  ferry  property  belonging  to  the  city, 
evoted  to  public  use,  the  reyenues  from  which, 
by  ordinance  and  statute,  are  irreyocably 
pledged  for  the  payment  of  the  public  debt. 
City  Ordinances,  art.  6,  §  52,  subsec.  6;  Laws 
1882,  chap.  410,  §§  171,  172. 

The  supposed  hardship  to  the  City  of  Brook- 
lyn of  exempting  the  landing  from  taxation 
while  the  cit^  bears  the  burden  of  maintaining 
police  superyision  oyer  it  as  a  p:irt  of  its  terri- 
tory, if  tne  hardship  exists,  is  an  immaterial 
circumstance.  But  the  City  of  Brooklyn  en- 
joys compensating  advantages  in  the  mainte- 
nance of  the  ferry,  and  the  Legislature,  follow- 
ing a  policy  long  established,  has  not  subjected 
the  landing  to  taxation. 

The  fact  that  the  City  of  New  York  operates 
the  ferry  through  lessees,  and  derives  its  reve- 
nues fiom  the  rental,  and  not  from  the  opera- 
tion of  the  ferry  by  its  immediate  agents  and 
servants,  does  not  make  the  franchise  or  the 
landing  taxable.  It  is  to  be  assumed  that  the 
immunity  of  the  property  from  taxation  was  in 
the  contemplation  of  the  parties  when  the  lease 
was  made,  and  was  considered  by  them  in  fix- 
ing its  terms.  The  tax  is  imposed  on  the  land 
as  the  properly  of  the  city,  and  not  on  the  les- 
sees in  respect  of  their  interest^ 

Many  authorities  on  the  question  presented 
are  cited  in  the  opinions  below.  We  refer  to 
a  few  of  them,  which  we  think  fully  support 
the  conclusions  reached.  Rochester  v.  Iluih,  80 
80  N.  Y.  802;  Bex  y.  Liverpool,  7  Barn.  &  C. 
61;  Darlington  v.  JVe?/j  York,  81  N.  Y.  164; 
Cooley,  Taxn.  182,  note;  New  York  y.  Furze, 
8  Hill.  612;  2  Dillon,  Mun.  Corp.  3d  ed.  §778, 
and  cases  cited. 

T/te  orders  of  the  Special  and  General  Terms 
should  he  affirmed. 

All  concur. 


Albert  G.  A.  HARNICKELL,  Bespt., 

V. 

NEW  YORK  LIFE  INS.  CO..  Appt, 

(....N.  Y.....) 

The  reoelpt  of  insurance  policies*  under  a 
written  aRreementthat  they  shall  be  returned  If 
policies  held  by  the  insured  in  other  companies 
should  not  be  surrendered  on  terms  satisfactory 
to  him.  is  an  acceptance  of  the  policies  only  upon 
a  condition  precedent,  and  no  yalid  contract  is 
thereby  created  until  the  condition  is  complied 
with.  Whether  the  a^rent  of  the  company  had 
power  to  make  such  a  conditional  delivery  or  not 


is  immaterial,  as,  If  he  had  not,  the  result  would 
still  be  that  no  contract  was  made. 

(November  27, 1888.) 

APPEAL  by  defendant,  from  an  order  of  the 
(General  Term  of  the  Supreme  Court, 
First  Department,  reversing  a  judgment  of  the 
Special  Terra  dismissing  the  complaint,  and 
granting  a  new  trial  in  an  action  to  compel  the 
surrender  of  certain  promissory  notes,  etc. 
Affirmed, 


Statement  by  Peckham,  </'..* 

The  plaintiff,  A.  G.  A.  HamickeU,  in  the 
year  1885,  was  the  owner  of  several  policies  of 
insurance,  issued  upon  his  life  by  several  dif- 
ferent companies,  for  a  total  of  $9i5,500.  Some 
of  these  were  payable  to  his  widow  and  minor 
children.  One  Si.  L.  Hamlin,  who  was  what 
is  termed  a  "special  agent"  of  the  New  York 
Life  Insurance  Company,  came  to  the  plaintiff 
in  the  winter  or  spnng  of  that  year,  and  de- 
sired him  to  take  some  insurance  upon  his  life 
in  that  company.  The  plaintiff  stated  to  him 
that  he  was  insured  for  a  sufficient  amount, 
and  did  not  wish  double  insurance;  where- 
upon. Mr.  Hamlm  gave  him  estimates  in  regard 
to  policies  in  his  company,  their  cost,  value, 
etc.;  and  the  nefirotiations  finally  culminated 
in  an  agreement  between  the  plamtiff  and  the 
agent  that  the  agent  should  take  the  policies 
which  the  plaintiff  already  had  in  the  other 
companies,  and  obtain  the  amount  of  their 
surrender  value  in  cash,  or  paid  up  policies 
therefor,  to  an  amount,  in  either  case,  which 
should  be  satisfactory  to  the  plaintiff;  and 
upon  the  accomplishment  of  this  the  plaintiff 
would  take  two  policies  in  the  defendant  com- 
pany for  $25,000  each,  upon  terms  agreed  upon 
between  him  and  the  agent. 

Pursuant  to  this  verbal  understanding,  the 
plaintiff  signed  an  application  for  such  policii^s 
to  the  defendant,  the  agent  agreeing  to  abate 
largely  in  the  amount  of  the  premiums  due 
thereon,  and  also  that  notes,  instead  of  cash, 
should  be  paid  by  the  plaintiff  therefor.  The 
application  was  sent  on  to  the  company  as 
signed  by  the  plaintiff,  and  in  due  time  two 
policies  of  insurance  were  presented  to  him  by 
the  company,  through  its  agent  Mr.  Hamlin. 

Up  to  this  time  the  evidence  is  uncontra- 
dicted that  the  policies  in  the  defendant  com- 
pany were  onlv  to  be  taken  out  by  the  plaintiff 
and  received  by  him  upon  the  successful  ne- 
gotiation by  the  defenaant's  agent  vrith  the 
other  companies  in  which  the  plaintiff  had 
policies  for  the  payment  of  the  surrender  value 
of  such  policies  in  cash,  or  the  issuing  of  paid 
up  policies  therefor— the  amount,  in  either 
event,  to  be  satisfactory  to  the  plaintiff. 

Before  these  negotiations  were  carried 
through  in  regard  to  the  disposition  of  the 
policies  which  the  plaintiff  already  had  in  the 
other  companies,  and  after  he  had  signed  an 
application,  which  had  been  sent  to  the  home 
office,  and  after  the  agent  had  received  back 
the  policies  in  the  defendant  company,  Mr. 
Hamlin  called  upon  the  plaintiff  for  the  puT" 


Som,— Conditional  delivery.  A  policy  of  insur- 
ance ma^  be  conditionally  delivered.  The  rule 
that  a  deetl  cannot  be  delivered  conditionally  has 
no  application.  Harnickell  v.  N.  Y.  Life  Ins.  Co. 
40  Hun,  668.    The  question  is  one  of  fact  as  to  the 
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intention  of  the  parties,  and  is  to  be  submitted  to 
the  Jury.  Hoyt  y.  Mutual  Ben.  L.  Ins.  Co.  96  Mass. 
539;  Markeyy.  Mutual  Ben.  L.  Ins.  Co.  108  Mass.  78» 
118  Mass.  178,  126  Mass.  158;  Rogers  v.  Charter  Oak 
L.  Ins.  Co.  41  Conn.  97. 
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poae  of  canTing  out  the  negotiations,  and 
brought  to  him  Uie  two  policies,  for  $25^000 
esch,  issued  by  the  defendant  company.  The 
plaintiff  finally  accepted  the  policies  under  an 
agreement  entered  into  between  him  and  Mr. 
Hamlin  as  the  agent  of  the  defendant,  and 
signed  by  them  respectively,  which  agreement 
is  as  follows: 

New  York,  May  8, 1885. 

To  M.  L.  Hamlin,    Special  Agent  of  the 

New  York  Life   Insurance   Company;— Dear 

Sir:    I  have  received  from  you  policies  Ko. 

204238,  for  $25,000,  and  204234,  for  $25,000, 

and  have  given  promises  of  paynient  for  the 

firemiunis  thereon,  less  rebate  allowed,  viz. : 

$    53918 

l^two  notes, 1,600  00 

Cneque, 17  87 

$2,156  60 
I  hand  you  herewith  toerether: 
§  Policies  endow*tB  in  Provident 

Co., $6,600  00 

SPoHdee  life  in  Provident  Ck>......  10,000  00 

1       do       do  ''Equitable, 5,000  00 

8       do       do  **  Mutual  Ben^ 10,000  00 

1       do       do  ••  U.  8.  L.  Ck)., 6,000  00 

— which  it  is  understood  is  all  the  policies  I 
have  now  in  force,  besides  those  of  your  com- 
pany, above  mentioned,  and  from  which  I 
want  to  realize  a  satisfactory  amount  in  cash, 
«nd,  if  not  obtainable,  then  paid  up  policies; 
and  if  nothing  satisfactory  to  me  can  be  ob- 
tained, then  I  understand  that  my  old  policies 
shall  be  left  in  force,  and  (he  above  new  ones 
in  your  company,  if  found  by  me  necessary  to 
wait,  or  omit  taking  them,  can  be  returned  to 
you.  and  my  above  promises  returned  to  me. 

Yours  Truly, 

A.  G.  A.  Harnickell. 
M.  L.  HamUn. 

The  agent  failed  to  accomplish  the  surrender 
of  any  of  these  policies,  or  the  giving  in  ex- 
change therefor  paid  up  pjolicies,  upon  anv 
terms  satisfactory  to  the  plaintiff;  and  indeed, 
in  regard  to  some  of  the  policies,  they  could 
not  be  surrendered  or  exchanged  without  the 
consent  of  the  plaintifiTs  wife  and  minor  chil- 
dren, unless  pursuant  to  the  provisions  of  the 
statute.  The  notes  given  by  the  plaintiff  to 
the  agent  were  by  him  forwarded  to  the  home 
ofSee,  and  the  account  of  such  plaintiff  with 
the  company  defendant  was  credited  with  the 
receipt  thereof,  a  check  for  $17.87  being  re- 
tained by  the  agent. 

The  agent  failing  to  obtain  payment  of  the 
surrender  value  of,  or  paid  up  policies  'in  ex- 
change for,  the  plaintiff's  policies,  the  plaintiff 
finally  refused  to  continue  negotiations  any 
lon^,  and  refused  to  accept  or  retain  the 
pohcies  which  had  been  delivered  to  him  con- 
ditionally; and  on  the  6th  of  August,  1885,  he 
wrote  a  letter  to  the  company  defendant,  and 
to  the  defendant  Hamlin,  as  its  acrent,  in 
which  be  stated  the  terms  upon  which  the 
policies  had  been  received  by  him,  and  the 
other  policies  in  other  companies  given  up  by 
him  to  Mr.  Hamlin;  and  in  which,  after  stating 
that  they  had  wholly  failed  to  effect  a  surren- 
-der  of  ms  policies  upon  terms  satisfactory  to 
him,  or  to  effect  any  surrender  at  all,  and  had 
returned  him  such  policies,  he  therefore  notified 
them  that  he  availed  himself  of  the  option  re- 
served in  his  letter  of  the  8th  of  May,  and  re- 

^L.RA. 


turned  the  policies  to  the  defendant,  and 
requested  it  to  return  to  him  his  two  notes  for 
$800  each,  and  his  check  for  $17.87.  This 
letter  was  duly  received  by  the  defendant. 

At  the  time  these  policiea  issued  by  the  de- 
fendant were  brought  and  ^ven  to  the  plaintiff 
he  had  had  no  communication  concerning  such 
policies  with  the  company  defendant,  except 
through  its  agent,  Mr.  Hamlin.  Nor  did  he, 
subsequent'to  that  time,  have  any  communica- 
tion with  the  company  defendant,  until  he  re- 
turned the  policies  to  it,  inclosed  in  the  letter 
of  the  0th  of  August,  1885. 

In  each  of  th^  policies  were  the  following 
provisions:  "Inasmuch  as  only  the  officers  at  the 
home  office  of  the  company  in  the  City  of  New 
York  have  authority  to  aetermine  whetherornot 
a  policy  shall  issue  on  any  application,  and  as 
they  act  on  the  written  statements  and  repre- 
sentations made  in  the  application  for  this  pol- 
icy, it  is  expressly  understood  and  agreed  that 
no  information,  statements,  or  representations 
made  or  given  by  or  to  the  person  soliciting  or 
taking  the  application  for  this  policy,  or  to  any 
other  person,  shall  be  binding  on  the  company, 
or  in  any  manner  affect  its  rights,  unless  such 
information,  statements,  or  representations  have 
been  reduced  to  writing,  and  presented  to  the 
officers  of  the  company  at  the  home  office,  in 
the  application  referred  to.  No  agent  has  power 
in  behalf  of  the  company  to  make  or  modify 
this  or  any  contract  of  insurance,  to  extend  the 
time  for  paying  a  premium,  to  issue  a  permit 
for  residence,  travel,  or  occupation,  or  to  bind 
the  company  by  making  any  pronu'se,  or  re- 
ceiving any  representation  or  information.  This 
power  can  be  exercised  only  by  the  president, 
vice  president,  or  actuary  of  the  company,  and 
will  not  be  delegated." 

The  defendant  corporation  refused  to  surren- 
der the  notes  above  mentioned,  or  accept  the 
policies  sent  back  by  the  plaintiff,  but  claimed 
that,  by  delivering  to  the  plaintiff,  through 
their  agent,  the  two  policies  and  the  receipt  by 
the  company,  through  such  agent,  of  the  plaint- 
iff's notes,  that  a  valid  contract  of  insurance 
was  entered  into  between  the  parties,  evidenced 
by  the  contents  of  the  ai>plication  signed  by  the 
plaintiff,  and  by  the  policies  issued  thereon  by 
the  defendant,  and  that,  as  they  were  wholly 
i^orant  of  any  arrangement  of  the  nature 
claimed  by  the  plaintiff  to  have  been  made  be- 
tween him  and  Mr.  Hamlin,  they  were  not 
affected  therewith  in  any  manner;  and  that,  by 
reason  of  the  provisions  in  regard  to  the  limi- 
tation of  the  power  of  their  agent,  as  contained 
in  the  above  extracts  from  the  policies,  the 
plaintiff  had  no  cause  of  complaint  against  the 
company,  but  must  look  to  the  agent  as  an  in- 
dividual for  the  fulfillment  of  the  arrangement 
made  with  him  in  regard  to  the  policies. 

Thereupon  the  plaintiff  commenced  this 
action  to  have  it  adjudged  that  he  had  the  right 
to  return  the  two  policies  of  insurance  issued 
by  the  defendant  to  him,  and  obtain  the  surren- 
der to  him  by  the  defendant  of  the  two  notes 
and  check  given  by  him.  The  defendant  set 
up  in  answer  the  facts  substantially  above  set 
forth. 

\  The  action  came  on  for  trial  at  a  special  term 
of  the  supreme  court,  and  resulted  in  a  dismiss- 
al of  the  complaint  upon  the  merits  as  to  the 
defendant  the  insurance  company;  the  other  de- 
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fendant,  the  agent  Hamlio,  although  served 
"With  process,  having  made  default.  The  plaint- 
iff appealed  to  the  general  term,  which  court 
reversed  the  Judgment  of  the  special  term,  and 
granted  a  new  trial;  and  from  the  order  graDt- 
ing  such  new  trial  the  defendant  appeals  here, 
giving  the  usual  stipulation  for  judgnent  ab- 
solute in  case  such  order  should  be  affirmed. 

Meun,  Wm.  B.  Hornblower  and  James 

Byrne*  for  appellant: 

AQ  negotiations  between  the  parties  and  all 
that  was  said  at  the  time  are  conclusively 
deemed  in  law  to  have  been  merged  in  the  con- 
tract evidenced  bv  the  policies  and  the  notes. 

Atty-Qen.  v.  (hntinental  X.  ln$,  Co,  98  N. 
T.  74;  Unum  Mut,  L,  In$,  Co,  v.  Mounry,  96  U, 
6.  544  (24  L.  ed.  674). 

The  right  of  the  agent  to  in  any  wise  bind 
the  company  to  anything  other  than  the  con- 
tract contained  in  the  application  and  the  pol- 
icy was  cut  oil  by  the  provisions  therein. 

See  -y.  r.  L.  Ins.  Oo,  v.  FUtcker,  117  U.  S. 
619  (29  L.  ed.  934);  SinKmi  v.  N,  T,  L,  Ins,  Co, 
88  Hun,  809;  Ohass  v.  Bamilionlns,  Co.  20  N. 
T.  52;  EohrbachY.  Oermania  F,  Ins,  Oo.  62  N. 
Y,  47;  Mersereau  v.  Phcenix  Mut,  L.  Ins,  Co, 
66  N.  Y.  21A;  Alexander  v.  Gcrmania  F,  Ins, 
Co,  66  N.  Y.  464;  Marvin  v.  Unitersal  L,  Ins, 
Co,  85  N.  Y.  278. 

Under  the  terms  of  the  clauses  in  the  appli- 
cation add  policies  the  company  is  in  no  re- 
spect chargeablewith  any  false  representations 
of  the  agent. 

Simons  v.  iT.  T.  L.  Ins.  Co.  88  Hun,  814; 
ShawmutMut,  F,Ins,  Co,  v.  8tevens,  9  Allen, 
882;  Chase  v.  Hamilton  Ins,  Co.  20  N.  Y.  52. 

An  expression  of  opinion  is  not  a  representa- 
tion of  fact  upon  which  a  charge  of  fraud  can 
be  predicated. 

Simons  v.  JV".  T.  L.  Ins.  Co.  supra;  Bigelow, 
Fraud,  p.  14;  Walker  y.  Mobile  db  0,  R,  Co,  84 
Miss.  245;  Eerr.  Fraud  &  Mistake,  82. 

It  may  be  that  the  common-law  doctrine  that 
a  conditional  delivery  or  a  delivery  in  escrow 
cannot  be  made  directly  to  the  party  or  his 
agent,  but  must  be  made  to  a  third  person  (a 
doctrine  recognized  and  applied  in  ^^orrall  v. 
Munn,  6  N.  Y.  229;  Bramany,  Bingham,  26 
K.  Y.  488;  and  Coeks  v.  Barker,  49  K  Y.  107), 
is  to  be  Umited  to  instruments  under  seal,  though 
it  is  difficult  to  see  any  logical  distinction  be- 
tween an  executory  instrument  under  seal,  and 
an  executory  instrument  not  under  seal.  Ber^ 
ton  V.  Martin,  52  N.  Y.  570,  seems,  however, 
to  be  an  authority  in  support  of  the  distinction. 

Such  a  deliverv,  however,  u]x>n  condition, 
can  only  be  strictly  upon  condition  precedent. 

Hodge  v.  Security  Ins,  Co,  88  Hun,  588;  Tower 
V.  I^iMardson,  6  Allen,  851;  Spring  v.  Lovett, 
11  Pick.  417;  Adams  v.  Wilson,  12  Met.  188; 
Underwood  v.  Simonds,  12  Met.  275;  Henshaw 
V.  Button,  59  Mo.  189;  Isaacs  v.  Elkins,  11  Vt. 
681;  Hatch  v.  Hyde,  14  Vt.  25. 

Notice  to  an  aeent  is  not  notice  to  a  principal, 
unless  it  is  within  the  scope  of  the  authority  to 
receive  notice,  or  unless  he  is  a  general  agent 
for  the  principal. 

Hodge  v.  Security  Ins.  Co.  88  Hun,  588,  587; 
Wilson  V.  Genesee  Mut.  Ins,  Co.  14  N.  Y.  418; 
Hermann  v.  Niagara  F.Ins.  Co.l  Cent. Rep. 707, 
100  N.  Y.  411;  Atlantic  State  Bank  v.  Savery, 
82  N.  Y.  291. 

2  L.  R.  A. 


Mr.  John  M.  Boweni*  for  respondent: 

An  agent  with  power  such  as  Hamlin's  is,  so 
far  as  power  is  concerned,  a  general  ai^ent. 

BedendorfY,  BeardOey,  28  Barbu  656;  Batd^ 
V.  Lamar  Ins.  Co.  18  Hun,  280;  BodinsY,  £r- 
ehange  F.  Ins.  Co,  51  N.  Y.  117;  Mentz  v.  Lan- 
coMterF.  Ins.  Co,  79  Pa.  476;  Combs y.  Shrewsburjt 
Mut.  F,  Ins.  Co.  84  N.  J.  Eq.  408;  Boiee  ▼. 
Thanaes  AM,  Marine  Ins.  Co.  88  Hun,  246; 
Leeds  v.  Mechanics  Ins.  Co.  8  N.  Y.  851;  Bow- 
ley  V.  Empire  Ins.  Co.  86  N.  Y.  650;  Baker  ▼. 
Home  L.  Ins,  Co.  64  N.  Y.  648, 649;  Union  Mut, 
L.  Ins.  Co.  Y.  Wilkinson,  80  U.  S.  18  Wall. 
222  (20  L.  ed.  617);  Miller  v.  Phcmix  Mut,  L. 
Ins.  Co.  10  Cent.  Rep.  88,  107  N.  Y.  292. 

Whether  Hamlin  shall  be  held  to  have  been 
the  accredited  agent,  with  full  power,  acting^ 
for  the  company,  or  a  mere  messenger  to  carry 
the  policies,  no  contract  was  completed,  because 
the  plaintiff  did  not  accept  the  policies. 

Brackett  v.  Barney,  28  N.  Y.  888;  Jackson  v. 
Fhipps,   12  Johns.  418;  Crosby  v.  HiUyer,  24r 
Wend.  280;  Fisher  v.  HaU,  41  N.  Y.  416;  Best 
V.  Broum,  25  Hun,  228;  Ford  v.  James,  4  Keyes, 
300. 

Consideration  for  the  notes  and  check  hav- 
ing failed  by  reason  of  the  failure  of  the  con- 
tract of  insurance,  they  cease  to  be  legal  ob- 
ligations, and  defendant  has  no  right  to  then^ 
in.  law  or  equity. 

Benton  v.  Martin,  52  N.  Y.  570;  Frishee  v. 
Hoffnagle,  11  Johns.  50;  McAllister  v.  Beab,  4 
Wend.  483;  Whilford  v.  Laidler,  94  N.  Y.  145. 

The  premium  notes  and  checks  were  nego- 
tiable, and  in  the  bands  of  an  innocent  holder 
for  vaJue  plaintiff  could  not  avail  himself  of  hia 
defense  afoiinst  them.  For  this  reason  the  case 
falls  within  the  well  defined  instances  in  which 
equity  will  lend  its  aid  by  ordering  a  cancella- 
tion or  delivery  up  of  the  notes. 

Western  R.  Go.  v.  Bayne,15  K Y.  1 ;  2  Story,. 
Eo.  Jur.  §  700,  note  1;  McHenry  v.  Hazard, 
451^.  Y.  581;  Springport  v.  Teutonia  Sav.  Bank, 
75  N.  Y.  397;  Chitty,  Bills,  110;  Daniell,  Ch. 
Pr.  1651. 


»  J.,  delivered  the  opinion  of  the 
court: 

There  was  no  contradictory  evidence  in  tbia 
case.  At  its  close  the  plaintiff  reouested  the 
court  to  find  the  following  fact:  "That  a  de- 
livery of  the  said  policies  was  accepted  by  the 
said  plaintiff,  upon  the  terms  and  conditions 
shown  in  the  agreement  si^ed  by  the  said 
plaintiff  and  the  said  Hamlin,  a  correct  copy 
of  which  is  attached  to  the  complaint  in  this  ac- 
tion, marked  'A'  and  also  to  these  findings. "^ 
The  court  refused  to  make  such  finding,  and 
the  plaintiff  excepted.  If  the  finding  asked 
for  was  material,  and  based  upon  sufficient  and 
uncontradicted  evidence,  the  request  should 
have  been  granted,  and  a  failure  to  grant  it  waa 
error,  for  which  the  Judgment  should  be  re- 
versed. We  think  the  fact  was  mnlerial,  and 
was  based  upon  sufficient  and  uncontradicted 
evidence.  It  thus  appears  that  an  agent  of  the 
defendant  enters  into  an  arrangement  with  the 
plaintiff,  by  which  the  two  policies  subse- 
quently issued  by  the  defendant  were  to  be 
accepted  by  the  plaintiff  only  upon  condition 
that  certain  olJ^er  policies  then  delivered  by  the 

Elaintiff  to  the  agent  should  be  surrendered  br 
im  to  the  companies  issuing  them,  and  their 
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larreiider  valae  in  cash  paid  to  him,  or  paid 
up  policies  gi Yen  in  exchange  therefor;  in  either 
cafle,  in  amounts  satisfactoiy  to  the  plaintiff. 
This,  we  think,  was  clearly  a  condition  prece- 
dent to  the  foil  deliverY  and  acceptance  of  these 
policies  issued  hy  the  defendant,  and  until  such 
condition  precedent  was  complied  with  or 
waived,  no  fully  executed  and  valid  contract 
of  insurance  existed  between  these  parties. 
No  question  of  right  to  conditionally  receive 
an  instrument,  not  under  seal,  i)y  a  party  there- 
to, can  be  successfully  raised. 

BenUm  y.  Martin,  5d  N.  Y.  670«  decides  this 
proposition,  and  leaves  it  unnecessary  for  us 
to  discuss  the  abstract  question  as  to  whether 
there  is  or  is  not  a  good  reason  for  the  dis- 
tinction between  the  case  of  a  sealed  and  an 
unsealed  instrument  in  this  respect. 

The  provisions  contained,  in  the  policies, 
which  are  above  quoted,  relate  to  the  policies 
themselves  after  they  ^ould  become  executed 
imtruments  between  the  parties.  All  negotia- 
tions h|id  before  such  event,  and  all  parol  agree- 
ments between  the  assured  and  the  agent  of  the 
defendant,  would  have  been  merged  in  the  con- 
tract evidenced  by  the  policies  themselves,  had 
the  negotiations  been  carried  out  as  intended, 
and  such  policies  been  absolutely  delivered  to 
and  accepted  by  the  plaintiff;  hence,  any  oral 
representation  or  statements  made  b^  the  agent 
of  the  company,  and  not  contained  in  the  con- 
tract of  insurance,  would  have  formed  no  part 
thereof,  and  could  not  have  been  insisted  upon 
by  the  plaintiff  as  against  the  defendant  com- 
pQDv.  Such  are  the  cases  which  have  been 
cited  by  the  learned  counsel  for  the  defendant 
in  relation  to  the  absolute  merger  of  all  previ- 
ous negotiations  between  the  agent  and  the  in- 
sured m  the  written  contract  of  insurance. 

The  learned  counsel  for  the  defendant  claims 
that  the  condition  referred  to,  assuming  it  to 
have  been  made,  was  a  condition  subsequent, 
sDd  that,  at  all  events,  a  condition  subsequent 
would  be  invalid  as  against  the  contract  evi- 
denced by  the  policies.  He  says  the  contract 
entered  into  was  to  cease  to  be  of  any  effect  in 
case  Hamlin  did  not  obtain,  the  surrender  or 
ezchan^  of  the  plaintiff's  policies  in  the  other 
companies.  We  think  that,  instead  of  the  con- 
tract ceasing  to  be  of  any  effect  in  case  Hamlin 
failed  to  accomplish  the  surrender,  the  plain 
meaning  was  that  the  contract  should  not  exist 
until  Hamlin  had  brought  about  the  exchange. 
In  other  words,  there  was  not  a  contract  en- 
tered into  with  a  provision  that  it  should  cease 


to  bind  in  case  Hamlin  failed  to  redeem  his 
promise  in  the  future,  but  the  contract  was  not 
to  become  binding  in  any  event  until  the  con- 
dition was  performed  by  Hamlin;  and  upon  its 
performance,  and  not  until  then,  was  the  con- 
tract to  become  effective. 

We  think,  with  the  learned  court  below,  that 
it  is  wholly  unimportant  whether  Hamlin  had 
any  power  from  the  company  to  make  a  condi- 
tional delivery  or  not.  The  plaintiff  had  power 
to  attach  such  conditions  as  he  chose  to  the  ac- 
ceptance of  the  policies;  and,  if  the  a^nt  of 
the  company  had  no  power  to  make  conditional 
delivery  to  the  plaintiff,  the  result  would  still 
be  that  no  contract  was  ever  made,  and  no  ab- 
solute acceptance  ever  had.  It  cannot  be 
argued  for  one  moment  that  an  absolute  deliv- 
ery of  a  paper  is  made  to  an  individual  who 
has  power  to  and  does  refuse  to  accept  it,  ex- 
cept upon  condition,  because  the  person  who 
assumed  to  make  the  delivery  was  an  agent, 
who  had  no  authority  from  his  principal  to 
make  a  conditional  delivery. 

Nor  do  we  think  that  any  inconvenience,  at 
least  of  much  weight,  will  follow  the  result  of 
holding  that  an  individual  can  refuse  to  accept 
a  policy  of  insurance  from  a  corporation  ex- 
cept upon  the  performance  of  some  condition 
precedent  under  an  arrangement  made  between 
him  and  an  agent  of  tie  company,  which  ar- 
rangement the  agent  fails  to  communicate  to 
the  corporation.  Insurance  companies  may 
with  entire  propriety  provide  in  the  same  man- 
ner as  the  defendant  provided  in  the  policies  in 
question,  in  cases  where  the  contract  of  insur- 
ance becomes  executed.  There  it  is  highly 
necessary  and  important  for  the  company  to 
know  exactly  how  far  they  are  bound,  and  tho 
entire  nature  of  the  contract  which  has  been 
made  between  them  and  the  assured.  But  an 
agreement  between  an  individual  and  the  agent 
of  a  company  by  which  no  acceptance  of  the 
policy  is  to  be  made  except  upon  conditions 
relatm^  to  the  same,  and  an  agreement  to  hold 
the  pohcy  until  the  performance  of  those  con- 
ditions, or.  a  failure  to  perform,  cannot,  as  we 
think,  result  in  any  serious  inconvenience  to 
the  company.  But  whetJier  that  is  so  or  not 
cannot  alter  the  right  of  an  individual  to  refuse 
to  be  bound  by  a  policy  of  insurance  until  he 
has  absolutely  received  and  accepted  it. 

We  think  the  order  of  the  General  Term  idos 
right,  and  ihotUd  be  affirmed,  and  Judgment  ab- 
eolutegranted  againat  i/ie  defendant,  toith  eoste. 

All  concur. 
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M.  &  L.  S.  FECHHEIMER  &  CO. 

V. 

H.  B.  BAUM  &  BRO.  et  al. 

(....I^ed.  Bep ) 

^  The  Gonrto  of  the  United  States*  sittliiff 
ineqaltXt  may  administer,  in  suits  of  whloh  they 


have  JurlBdictlon,  equitable  rigrhts  peculiar  to  the 
laws  of  the  State  where  the  courts  are  held. 

t.  The  fiipCt  that  the  local  statute  pro- 
vides that  a  creditor  of  an  insolvent  trader  or 
firm  of  traders  whose  debt  is  mature,  unpaid,  de- 
manded and  payment  refused  may  ask  for  a 
receiver,  is  an  exception  to  the  rule  making  the 
existence  of  a  lien  a  prerequisite  to  such  an  appli- 
cation. 


*Head  notes  by  Spesb,  X 


Hon.— pytnidulMit  pwrehaae  of  aoode.   Where  a 
PDidiaae  of  the  gxK>d8  is  made  with  the  previous 


desifirn  of  not  paying  for  them  it  is  such  a  fraud  as 
wlU  vitiate  the  sale.  Seligman  v.  Ealkman,  8  CaL 
218.  And  the  seller  may  repudiate  the  sale.  Dow 
V.  Sanborn,  8  Allen,  181;  KeUogflr  v.  Turple,  98  IIL 
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*.  A  persoo  not  imtandlmy  to  pay,  by  Induo-' 
lug  one  to  eell  bim  ^ooda  on  credit  through  tbe 
fraudulent  oonoeslmant  Of  hji  InsolTencj  1b  guilty 
ol  a  frand  vhloh  entitles  the  rendor  to  dIsalBra] 
the  oontiBct.  If  no  Innocent  third  part^  has  ao- 
qulted  an  Interest  In  the  property. 

4.  Whero  Wfirm  of  trader*  In  Uar  nuike* 
a,  mULtmmvat  to  »  eommercUI  news 
amneylBradBtieefarifaowIiig  entire  solreu  07. 
wnJoh  Btatement  ia  Intended  to  be  (drculaled 
among  merobanla  wlllnff  goods  upon  credit,  and 
whloh  Mates  that  there  aie  no  liens  or  mortgagee 
upon  their  assets,  and  Uiatther  gavenoaecurltf 
tor  borrowed  money  ezoept  formers'  notes  at 
ooUateml,  and  in  December  It  appears  that  thej' 
•TV  In  debt  more  tban  SUO,000  and  utterlj'  Insolv- 
ent, and  that  at  the  time  of  their  statcmool:  ther 
ImJmadeavritten  promise  to  execute  morl^B^ce 
to  a  favored  creditor  upon  their  entire  aaeets, 
which  promise  wtia  wlthheJd  from  tbe  news 
Bgeoor,  aai  that  their  entire  stoclt  was  subae- 
quently  oonveied  by  mortgage  to  suoh  fuvored 
creditor,  the  entire  transaotioD  Is  fraudulent  as  to 
oteditora  who  gave  them  credit  on  the  faith  of 
said  atalement. 

t.  If  tli«  traders  ivare  InaoWent  at  the  time 
of  tlielr  statement  to  Bradstreet,  their  Btatement 
of  ooiDplet«  solvency,  made  "willfully  with  tbe 
Intent  to  deceive,  or  reofalenly  without  knowl- 
edge," Is  frauduloot  under  the  Law  of  Oeorgia, 
as  to  portfea  who  were  misled  thereby. 

*.  Tbe  fbcta  stated  by  the  bill  and  affldavlu 
malce  this  a  proper  case  for  the  chancellor  to 
giant  tlie  lujunotlon  aoiisbt  and  to  appoint  a 

(January  t,  UW.) 


Statement  bj  Speer,  /..■ 

The  bill  wm  flltd  by  the  members  of  ihe  fi  ri 


ing  business  at  Toomsboro,  Irwinton  and  Dub- 
lin, in  this  dialiict,  to  assert  tbe  rifcht  to  an  In- 
junction and  the  appotDtmeDt  of  a  receiver 
givea  by  the  Law  of  Oeorgia,  Code  3149  (a). 
This  section  provides: 

"In  case  au;  corporation  not  nuDicipaliOr  anj 
trader  or  firm  of  traders,  shall  fail  to  pay  at  ma- 
turitv  any  oneormore  matured debla,  pajment 
of  wbich  haa  been  properly  demanded  of  such 
debtor  and  by  him  refused,  and  shall  be  in- 
solvent, it  shall  be  In  the  power  of  the  court  of 
equity  under  a  credilors'  bill  to  which  one  or 
more  of  the  credtlora  who  have  matured  debts 
unpaid  Bhall  be  becessary  parties,  to  proceed  to 
collect  the  assets,  real  and  personal,  including 
choaes  in  action  and  money,  and  appropriate 
the  same  to  the  creditors  of  such  traders,  firm 
of  tradera,  or  corpora  Hi -n." 

Tbe  averments  of  the  bill,  made  and  sworn 
lo,  conform  to  the  requirements  of  the  statute 
in  all  respects;  and  so  far  as  they  indicate  the 
ezislence  of  matured  debts  due  by  tbe  defend- 
ants lo  the  plaintiffs,  the  demand  for  payment, 
its  refusal  and  the  insolvency  of  the  defendants, 
the  avermenta  sre  not  denied. 

In  addition  the  hill  alleges  other  facts  not 
less  iniporlanl  to  the  iuriSiiction  in  equity. 
Tbey  are  thai  on  Hay  31,  1888,  the  defendanis, 
Baum  Bros.,  made  a  Btatement  to  Bradstrect'* 
Herciintilo  Agency  which  showed  acouditioD 
of  prosperous  solvency  u^n  their  part;  whicli 
statement  is  appended  as  an  exhibit  to  the  bill; 
thai  plaintiffs  in  the  usual  course  of  business 
had  knowledfre  of  ihnl  statement,  believed  it 
to  be  true,  and  know  this  before  their  mer- 
elmndise  was  sjld  to  tbe  defendants;  that  the 
defendanis  owe  |I60,000,  have  made  many 


large  stock  of  clothing,  part  at  which  is  yet  ii 


.Hoore&F.Sa.. .,  _. r-  — 

eared  by  the  fraud  of  tlie  vendee,  tbe  title  will  not 
pass  to  bim  and  the  vendor  oon  leolaim  the  troods 
If  they  have  not  p ■*  '-'■-  '■'—  ■■ — -"-  -'  -  >■  — 


for  benent  o(  creditors,  as  against  the  party  de- 
frauded iKnowlee  v.  iLord.rWhart.  SOO;  King  v. 
Fitch,  i  Abb.  App.  Dea  iS7, 1  Keyea,  44i>;  and  on 
execution  credltbr  who  has  levied  on  tbe  goods 
cannot  uphold  tbesale.  NaugatuokCuUery  Co.  v. 
Buboooli,ffiHun,iBS:  Devoe  v.  Brandt, 08  K.  T.  (M. 

F^udulentrepratataUant  of  tobMttcv.  Where* 
debtor  induced  a  sale  ot  property  to  liimaelf  by 
fraudulent  repreaantationa  Of  his  solvsnoy.  It  was 
such  a  fraud  upon  tlie  seUaras  warranted  the  latter 
to  avoid  tbe  sals  and  reoiaim  tlie  goods  even  aa 
a«alnst  creditors.  Knslgn  v.  Homefd  iPa.)  3  Cen  t. 
Kep.  SSL  There  oen  be  no  valid  contract  with  a 
swindler,  and  no  valid  title  can  pass  to  biro,  or  from 
him  even  to  an  lnn< 
V.  Hcrchants  Deepa 
3ee  Thompson  V.  PeoK,  1  li.  a.  a.  cji. 

Fravdttlmt  coneealmetU  of  Inal/iuencji.  If  a  buyer 
RonceolS  a  fact  that  Is  vital  to  the  contract,  know. 
Ing  that  the  other  party  acts  ugiuu  the  presumption 
that  no  such  fact  exists.  It  is  as  much  alraudas  if 
the  eilstenoe  of  ?uch  fact  wereexpressly  denied  or 
-' w  of  it  expressly  alaled.    Nichols  v.  Piii- 


r,  IB  N.  Y.  BI 


a  anlueolve 


lis  his  Ineolrency  from  tbe  vendor  and  obialna 

goods  with  intention  not  (o  pay  for  them,  tho  title 
to  the  KOods  docs  not  pass.  Durell  v.  Holey,  1 
Paige,  MS;  Stewart  v.  Emeison,  GS  N.  H.SIO;  Thomp- 
son V.  Rose,  IS  Conn.  Tl;  Pow^  v,  Bradlee.  S  Qlll  * 
J.  sax  248,  ZTO:  BIdauit  v.  Wales.  Ifi  Mo.  38,  tO  Uo. 
MS;  MltdwU  V.  Warden,  ai  Barb.  OSi  Buckley  v. 
Arlcher,  a  Barb.IUS:  Ash  v.  Putnam.  I  HtU,  SW; 
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the  possession  of  the  defendants;  that  the  pur- 
chase was  made  by  the  defendants  with  the 
deliberate  intention  not  to  pay  therefor,  and 
with  no  reasonable  expectation  that  the  defend- 
ants would  be  able  to  pay;  that  the  sales  are 
void  and  that  the  title  did  not  pass;  that  the 
statement  made  to  the  Bradstreet's  Mercantile 
Agency  as  to  the  standing  and  condition  of  the 
firm  was  made  with  intent  to  deceive  the  public 
and  especially  the  plaintiffs,  and  was  a  part  of 
a  scheme  to  defraud  creditors  who  would  ex- 
tend cralit;  that  the  fraudulent  preferences 
amount  to  $70,000,  which  1b  larger  than  the 
annual  amount  handled  in  business  by  the  de- 
fendants. 

The  prayer  is  for  an  injunction  and  receiver, 
and  that  goods  purchased  by  defendants  from 
plaintiffs  be  kept  separate  for  the  benefit  of 
plsin tiffs,  and  for  a  general  judgment,  and  for 
general  relief. 

The  temporary  injunction  was  granted  upon 
consideration  of  plaintiffs'  bill,  and  thereupon 
plaintiffs  filed  an  amendment  thereto.  This 
prayed  that  H.  M.  Comer  &  Co.,  a  firm  of  this 
d^uict,  be  made  parties;  that  the  preferences 
to  Comer  &  Co.  are  void;  that  they  consist  ot 
certain  mortgages  to  secure  an  alleged  indebt- 
edness of  ^5,000  given  upon  stock  worth 
$43,000;  that  in  addition  to  these  mortgages  the 
defendants  have  transferred  and  assigned  to 
H.  M.  Comer  &  Co.  notes  and  accounts  worth 
a  sum  largely  in  excess  of  Comer's  demand; 
that  on  August  22  these  accounts  were  worth 
$50,000;  and  plaintiffs  charge  on  information 
and  belief  that  these  transferred  choses  in  action 
have  been  increased  by  other  transfers  to  $75, 000; 
<h4t  since  the  mortgage  and  preferences  were 
eiven  the  debtors  Baum  Bros,  have  paid  to 
Corner  &  Co.  $18,000,  which  reduces  their  de- 
mand to  $17,000,  and  yet  Comer  &  Co.  hold  as 
collateral  and  otherwise  in  mortgages  on  real 


and  personal  property  the  full  sum  of  $100,000 
to  secure  this  debt.  (This  was  stated  on  the 
hearing  without  objections  to  be  $24,600.) 
The  bul  alleges  that  the  transaction  between 
Comer  A  Co.  and  the  debts  were  the  residt  of 
a  fraudulent  confederacy  to  hinder  and  delay 
creditors  and  to  compel  them  to  accept  a  small 
pittance  in  full  satisfaction  of  large  oebts;  that 
the  demands  of  Comer  &  Co.  should  not  be  paid 
by  the  proceeds  arising  from  the  sale  of  the 
merchandise  of  the  plaintiffs  and  other  creditors 
not  yet  paid  for;  that  Comer  &  Co.  had  actual 
notice  of  the  defendants'  insolvent  condition  at 
the  time  of  certain  payments  made  to  them 
from  such  proceeds. 

The  amendment  further  alleges  that  prior  to 
the  insolvency  of  the  defendants,  or  at  some 
other  time,  Comer  &  Co.  obtained  from  the 
defendants  an  aCTeement  in  writing  that  when 
the  defendants  should  become  weaE  or  insolv- 
ent they  would  execute  and  make  to  Comer 
&  Co.  a  mortgage  covering  their  entire  proper- 
ty, and  should  assign  to  them  all  of  their  notes, 
accounts  and  choses  in  action;  that  said  mort- 
gages and  preferences  were  given  in  pursuance 
of  said  agreement;  that  Comer  &  Co.  permitted 
the  defendants  to  retain  possession  of  the  notes 
and  accounts  and  choses  in  action  transferred 
to  them;  that  the  large  amount  of  assets  in  the 
hands  of  Comer  &  Co.  over  and  above  their 
lawful  demand  will  be  sacrificed;  that  to  the 
injury  of  plaintiffs  the  defendants  bought  a 
large  stock  of  goods  on  credit  with  the  intention 
not  to  pay  for  them,  and  to  defraud  creditors. 

The  prayer  is  that  Comer  &  Co.  be  required 
to  produce  the  said  a^eement  on  the  hearing, 
and  that  they  be  enjoined  from  proceeding  to 
foreclose  the  mortgage  or  mortgages,  and  that 
they  be  enjoined  from  collecting  ilie  notes  and 
accounts  or  from  in  any  way  interfering  with 
the  assets  of  the  defendants,  and  that  a  receiver 


Hall  ▼.  Naylor,  18  N.  Y.  588,  6  Duer,  71.  In  such 
-aae  the  property  does  not  pass  (Durall  v.  Haley,  1 
Paige,  482;  Stewart  v.  Emerson,  58  N.  H.  801;  Chaf- 
fee V  Fort,  2  Lans.  87n  and  the  vendor  may  main- 
tain replevin,  trespass  or  trover  aflnednst  the  vendee. 
<rouldiD|rv  Davidson,  26 N.T. 606;  Scott  v.  Simmons, 
31  How.  Pr.  67;  Van  Kleck  v.  Leroy,  4  Abb.  Pr.  N. 
S.  433;  Ladd  v.  Mooro,  a  S&ndf.  601;  Wheaton  v. 
Raker,  14  Barb.  597;  Hunter  v.  Hudson  River  Iron 
Jl  Mach.  Co.  SO  Barb.  501;  Van  Neste  v.  Conover,  20 
Barb.  54ft.  And  so  if  a  merchant  in  ffood  credit 
purchase  sroods  upon  bis  own  re^ponsibUity,  when 
oe  knows  nimself  to  be  insolvent,  but  conceals  that 
fact  from  the  vendor,  for  the  purpose  of  placing 
them  in  the  hands  of  an  assiiraee  for  the  benefit  of 
other  creditors.  It  would  be  such  a  fraud  as  would 
avoid  the  sale.  Rawdon  v.  Blatchford,  1  Sandf. 
ai.347. 

Remedy  of  defraiuded  seRer.  In  case  of  fraud  on 
the  part  of  the  vendee  of  chattelF,  the  seller  may 
rescind  the  contract  of  sale  and  reclaim  the  kooqb 
trom  anyone  but  an  innocent  purchaser.  Doane 
T.  Lockwood,  8  West.  Bep.  76, 115  111.  490;  Buchenau 
T.  Homey,  lis  IlL  836;  Smith  v.  Doty,  24  Ul.  163; 
Moriarty  v.  Stofferan,  89  111.  528.  To  rescind  the 
mb]:^  vendor  must  return  the  promissory  note  taken, 
ftnd  this  l)efore  replevin  brought.  Doane  7.  Lock- 
wood,  S  West.  Rep.  76,  115  111.  480:  FarweU  v.  Han-  , 
chc'tt  (HI.)  6  West.  Bep.  849;  Whitoomb  v.  Denio, 
e  Vt.  8KB:  Wlllinrason  v.  N.  J.  Southern  R.  Co.  29  N. 
J.  Bq.  311;  Whitney  v.  Roberts,  22  111.  881;  Thomp- 
ton  V.  Peek,  1 L.  B.  A.  201.  If  the  purchaser  is  not  en- 
titled to  notice  of  the  rescission,  those  clalmint^  un- 
der him  are  not,  and  the  seller  has  no  greater  rights 
than  the  frau  du  lent  vendee.  Sch weizer  v.  Trac v,  76 
lU.  845;  AnL  Merchants  Union  Express  Co.  v.  Willsle, 
79  111.  9S.  Untfl  the  contract  is  rescinded  l)oth  the 
title  and  right  to  poesossion  remain  in  the  fraudu- 
lent vendee.  Doane  v.  Lockwood,  8  West.  Rep.  76, 
115IU.490L  The  seller  can  rescind  and  maintain 
replevin  only  on  proof  that  the  vendee  never  in- 
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tended  to  pay.  Manheimer  v.  Harrington,  2  West. 
Rep.  618. 20  Mo.  App.  297.  Goods  sold  on  a  credit 
obtained  by  false  representations  made  by  the 
vendee  may  he  reclaimed  by  the  vendor.  PowcU 
V  Bradlee,  0  Gill  &  J.  248;  Davis  v.  Stewart.  8  Fed. 
Bep.  808;  Talcott  v.  Henderson,  31  Ohio  St.  162. 
Where  a  minor  purchasing  goods  fraudulently  rep- 
resents himself  to  be  of  full  age,  the  seller  on  disco  v- 
erlng  the  fraud  may  repudiate  tJie  sale,  and  re- 
cover the  goods  from  the  tnmsferee  of  the  minor. 
Ne«r  V.  Landls,  1  Cent.  Rep.  ITS,  110  Pa.  204;  Tainter 
V.  Hyneman,  6  Phila.  202.  And  this  without  proof 
of  collusion.  Neff  v.  Landis,  1  Cent.  Kcp.  133,  110 
Pa.  204. 

Demand  not  necessary.  As  against  the  original 
wrong  doer  no  demand  is  necessary  (Moriarty  v. 
Stofferan,  89  III.  528),  and  the  original  taking  by  a 
fraudulent  purchaser,  is  tortious.  Oswego  Stanch 
Factory  v.  Lendrum,  67  Iowa,  573.  If  goods  have 
been  unlawfully  obtained,  proof  of  demand  by  the 
true  owner  and  a  refusal  to  deliver  them  up  is  not 
necessary  in  an  action  to  recover  thom.  Rii iters  v. 
Haughwout,  42  IlL  18;  BruneK  v.  Dyl  uJl,  4:i  111.  34; 
Clark  V.  Lewis,  85  111.  417;  Wood  ward  v.  woodward, 
14  ni.  466;  Hardy  v.  Keeler,  56  lU.  152.  Wlicre  a  man 
buys  goods  intending  not  to  pay  for  them,  and  in- 
duces a  belief  in  the  mind  of  the  seller  that  lie  'Iocs 
intend  to  pay  for  them,  the  goods  are  unlawfully 
obtained,  and  demand  to  deliver  them  up  to  the 
seller  is  not  necessary  in  an  action  to  recover  the 
same.  Farwell  v.  Hanchett  (111.)  6  West.  Rep.  349. 
The  intention  is  a  question  of  fact  and  must  be 
proved  afBrmatlvely.  Bidault  v.  Wales,  19  Mo.  87; 
Nichols  V.  Phinerjlg  N,  Y.  205;  Bristol  v.  Wilsmore, 
1  Bam.  &  C.  514.  Where  purchasers  from  a  fraudu- 
lent vendee  have  notice  of  facts  sufBcient  to  put  a 
reasonably  prudent  person'on  inquiry,  it  is  enough 
to  charge  them  with  notice  of  the  fraud.  Han- 
cheU  V.  Kimbark,  3  West.  Rep.  586, 118  DL  m.  See 
Peck  V.  Bonebright,  1  L.  R.  A.  155. 
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be  appointed  to  take  charge  of  all  such  assets 
for  the  benedit  of  the  creditors. 

The  bill  expressly  waives  discoYery. 

The  several  defendaDts,  by  answers  and  affi- 
davits, denied  all  the  allegations  of  fraud  and 
confederacy,  and  undertook  to  explain  and  Jus- 
tify all  their  transactichis  referred  to. 

On  the  hearing,  plaintiffs  put  in  evidence, 
inter  alia,  a  statement  of  N.  B.  Baum  Ss  Bros, 
to  their  creditors,  made  December  8,  showing 
large  assets  over  liabilities,  and  concluding  as 
follows:  "After  allowing  for  shrinbLages,  bad 
debts,  etc.,  consider  ourselves  worth  fully 
$30,(KX),  over  liabilities.  There  are  no  mort- 
gages or  liens  of  any  of  our  property,  either  real 
or  personal.  Our  stock  is  insured  for  |18.000, 
fixtures  $2,000.  W  hen  we  borrow  money  from 
bank  we  deposit  our  bonds  and  stocks  as  se- 
curity; from  our  cotton  factors  we  borrow  on 
farmers'  notes  as  collateral;  give  no  other  se- 
curitv.  Do  an  annual  business  of  $76,000  to 
$86,000.  Id  addition  to  the  above  we  sell  600 
or  000  tons  of  fertilizers  per  annum,  which  we 
buy  outright.  Give  notes  for  the  same  payable 
in  'fall;  to  only  one  company  do  we  give  larm- 
ers'  notes  as  collateral.  At  this  point  we  cleared 
$10,000  on  guano  alone." 

The  plaintiffs  also  put  in  evidence  the  fol- 
lowing: 

Exhibit  A,    Late  Report. 
Ticket  of  Inquiry. 

BRADSTREET'S. 

No.  83  West  Third  Street, 
Cincinnati,  July  10,  1888. 
TheBradstreetCo.: 

Give  us,  in  confidence,  for  our  exclusive  use 
and  benefit  in  our  business,  under  our  agree- 
ment with  you,  such  information  as  you  may 
have  or  may  be  able  to  obtain  concerning  the 
responsibility,  character,  reputation,  credit, 
etc.,  of  N,  B.  Baum  &  Bro.,  Toomsboro,  Wil- 
kinson County,  Ga. 

M.  <&  L.  8.  F.  A  Co. 


2402. 
lea  on 


Information  will  be  furnished  on.  the  filling 
up  of  this  blank  and  the  signature  of  the  sub- 
scriber. 

EichiUt  B. 

We  learn  they  carry  an  average  stock  of 
about  $16,000,  and  do  a  large  business,  sell 
largely  on  credit  and  consequently  have  con- 
sideraDle  due  them.  Said  to  borrow  consid- 
erable money  to  use  in  their  business  and  gen- 
erally put  up  planters'  notes  as  collaterals. 
They  are  reputed  to  own  real  estate  worth 
$6,000  to  $8,000;  would  be  difficult  to  give  cor- 
rect estimate  of  their  net  worth,  but  it  is  the 
general  belief  that  the  firm  is  estimated  worth 
fully  $20,000  dt  more.  They  are  of  eood 
character  and  steady  habits  and  of  fine  business 
ability;  appear  to  do  nearly  all  the  business 
done  at  this  point  and  are  generally  prompt  in 
meeting  their  obligations  and  are  quoted  in 
good  credit. 

July  20, 188&  May  21,  1888. 

State  of  Ohio,     ) . 
Hamilton  County,  j^ 

Before  me  personally  appeared  Levi  C.  Gkx)d- 
ale  who,  being  duly  sworn,  says  that  he  is  the  su- 
perintendent of  the  Bradstreet  Co.  Mercantile 
Agencv,  office  at  82  West  Third  Street,  Cincin- 
nati, Ohio;  that  on  July  10  they  received  a 
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ticket  of  inquiry  from  M.  A  L.  S.  Fecbheimer  A 
Co.,  of  Cincinnati,  Ohio,  askine  for  information 
concerning  the  responsibility  <3iaracter,  reputa- 
tion, credit,  etc.,  of  N.  B.  Baum  &  Bro.,  whose 
postoffice  address  was  Toomsboro,  Ga.  Said 
ticket  of  inquiry  is  attached  hereto,  made  pari 
hereof,marked  "Exhibit  A;"  that  on  the  20th  day 
of  July,  1888,  we  made  a  report  in  answer  to  said 
inqui^,  an  exact  copy  of  which  answer  is  at- 
tacned  hereto,  made  part  hereof,  marked  "  Ex- 
hibit B." 

We  obtained  this  information  in  the  regular 
course  of  our  business,  and  for  our  company  in 
that  section  of  Georgia  in  which  the  business 
of  N.  B.  Baum  &*Bro.  is  located. 

Levi  C.  €kx)dale. 

Sworn  to  before  me  and  subscribed  in  my 
presence  this  19th  d^of  December,  1888. 

William  S.  Little, 
Notary  Public,  Hamilton  County,  Ohio. 

The  defendants  gave  evidence  intended  to 
rebut  the  allegation  of  the  plaintiffs,  which  evi- 
dence included  an  agreement  between  N.  B. 
Baum  Ss  Bro.  and  Baum  &  Co.  and  U.  M. 
Comer  &  Co^  dated  March  10,  1888,  which  re- 
cited that "  For  and  in  consideration  of  certain 
advances  to  the  amount  of  $18,000,  as  evidenced 
by  five  promissoiy  notes  for  $9, 200  each,  signed 
by  M.  B.  Baum  &  Bro.  and  indorsed  by  Baum  & 
do.  and  payable  at  the  office  of  Comer  &  Co. ,  as 
follows:  respectively  on  Sept.  15,  Oct.  1,  Nov. 
1,  and  Nov.  10;  and  one  note  for  $2,000  signed 
by  Baum  &  Co.  and  indorsed  by  Baum  &Bro., 
due  October  20,  next: 

"  Now,  in  order  to  secure  these  and  any  other 
sum  that  may  hereafter  be  due  them,  we  agree 
to  deposit  with  them  as  collateral  security  notes, 
mortgages  of  good  planters  and  others  to  whom 
we  sell  goods  in  amount  equal  to  at  least  $2  for 
every  $  I  d  ue  by  us  to  the  said  Comer  &  Co.  Wo 
also  agree  to  transfer  to  them  as  additional  se- 
curity our  infturance  policies  on  our  buildings 
and  stock  of  goods;  and  we  further  obligate 
and  bind  ourselves  to  give  said  H.  M.  Comer  & 
Co.  a  first  lien  or  mortgage  upon  all  our  stocka 
of  goods«and  real  estate  in  case  we  shall  at  any 
time  become  financially  embarrassed  while  in- 
debted in  any  way  to  them,  or  in  case  our  said 
notes  above  described  are  not  paid  promptly 
at  maturitv.  It  is  also  understood  and  agreed 
that  all  drafts  drawn  or  money  advanced 
on  open  account  or  otherwise  over  and  above 
the  $18,000  herein  named,  shall  be  paid  out  of 
the  proceeds  of  cotton  shipments  first  and  be- 
fore said  proceeds  are  to  be  applied  to  said 
notes;  in  other  words,  only  credit  balances  as 
may  appear  from  open  account  are  to  be  paid 
on  said  note  unless  by  consent  of  said  H.  M. 
Comer  &  Co.  in  writing.  It  is  understood  and 
agreed  that  8  per  cent  per  annum  will  be 
charged  on  all  e^vances,"  etc.,  etc. — signed  N. 
B.  Baum  &  Bro.  and  N.  B.  Baum  &  Co. 

The  mortgage  dated  the  17th  day  of  No- 
vember to  secure  the  payment  of  $88,000,  in- 
cluding the  five  notes  before  mentioned  and 
three  other  notes  for  $6,000  each,  dated  Octo- 
ber 12,  1888,  and  due  at  various  dates  until 
December  10, 1888,  and  one  note  for  $6,000 
due  January  12,  1889,  and  one  dated  March  10, 
1888,  for  $2,000  signed  by  Baum  &  Co.,  in- 
dorsed by  Baum  Ss  Bro.,  payable  October  20, 
1888,  upon  160  half  rolls  of  bagging,  100  bun- 
dles cotton  ties,  100  sacks  of  salt,  all  in  the 
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planten^  warebcufle  at  DubliD,  and  also  all 
goods  and  merchandise,  dry  goods,  groceries, 
«tc,  stored  in  the  store  of  L.  U.  Perry  &  Go. 
mt  Dublin,  Ga.;  also  a  mortgage  made  the  18th 
of  November,  1888,  to  secure  $80,000  being  ap- 
parently the  same  notes  Just  mentioned  and 
iriTen  upon  certain  lots  of  land  situated  in 
ToomsboTo  upon  which  are  erected  storehouses; 
and  also  certain  stocks  of  general  merchandise 
in  said  store-^escribine  them  particularly— and 
also  a]l  such  articles  ana  things  as  may  be  here- 
after placed  in  such  stocks;  also  the  stock  in  the 
atore  at  Dublin — ^more  particularly  describing  it 
— with  the  same  provision  as  to  future  acquisi- 
tions; also  a  lot  of  land,  one  half  acre,  in  Irwin- 
ton,with  storehouse  thereon;  and  also  the  stock 
of  goods  therein  contained;  the  mortgages  com- 
prehend all  the  safes,  showcases,  and  fixtures 
of  every  kind  in  said  three  stores. 

MetarB,  Patterson  Ai  Hod|^s  for  plaint- 
iffs. 

Met&n,  Hill  Ai  Harris  and  Denmark  Ai 

for  defendants. 


tr»  t/*.,  delivered  the  following  opinion: 

Baum  hi  Bro.  and  Baum  &  Co.,  two  firms 
composed  of  the  same  individuals,  are  traders, 
In  the  meaning  of  the  statute  of  this  State, 
quoted  above.  That  they  are  insolvent  is  con- 
ceded. 

The  plnintiff s  are  creditors,  whose  demands, 
as  the  court  is  at  present  advised,  are  within 
the  class  provided  for  in  the  statute  as  giving 
to  the  plaintiff  the  equitable  right  to  the  extra- 
ordinary remedies  applied  for. 

This  right  of  the  creditors  to  put  the  debt- 
or's assets,  when  the  latter  is  un  insolvent  trad- 
er, in  the  hands  of  a  receiver,  is  peculiar  to 
the  laws  of  this  State.  It  has  no  existence  in 
the  general  Jurisprudence  of  equity  which  ob- 
tains in  these  courts.  It  is  now  settled,  how- 
ever, that  the  Courts  of  the  United  States  may 
administer,  in  suits  of  which  from  other  reasons 
they  have  Jurisdiction,  an  equitable  right 
granted  by  the  law  of  the  State. 

It  was  urged  in  ar^rument  for  the  defendant 
that  the  creditors,  without  a  judgment  at  law, 
have  no  right  to  apply  in  equity  for  the  ap- 
pointment of  a  receiver.  That  this  is  a  gen- 
eral rule  is  undeniable;  but  there  are  exoep- 
tions  of  apparent^  clear  distinctness,  as  when 
the  law  making  power  has  enacted  in  terms 
that  the  debt  ne^  only  be  mature,  with  pav- 
nent  demanded  and  refused,  as  is  the  law  m 
Georgia. 

It  is  true  also,  as  held  in  this  circuit  in  Jaf- 
frey  v.  Brown,  29  Fed.  Rep.  477,  that  a  party 
not  intending  to  pay,  bv  inducing  one  to  sell 
him  goods  on  creoit  through  the  fraudulent 
conccSlmeut  of  his  insolvency  and  of  his  intent 
not  to  pay  for  them,  is  guilty  of  a  fraud  which 
eatitles  the  vendor,  if  no  innocent  third  party 
has  acquired  an  interest  in  them,  to  disaflarm 
the  contract  and  recover  the  goods.  See  also 
Onttenden  ▼.  Coleman,  70  Ga.  296;  Donaldson 
▼.  IknoeU,  98  U.  S.  688  [28  L.  ed.  994];  Jitf- 
fr^  ▼.  Brovin^  29  Fed.  Rep.  486,  note  and  au- 
thorities cited. 

The  remedy  at  law  must  be  quite  as  com- 
plete as  that  in  equity,  to  defeat  the  power  of 
eqoitj  to  proceed. 

The  demnmr  filed  to  the  bfll,  while  not  final- 
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ly  overruled,  is  not  deemed  sufficient,  as  the 
court  is  at  present  advised,  to  defeat  the  relief 
sought  by  the  bill,  should  that  relief  be 
granted. 

The  chancellor  has  given  very  anxious 
thought  and  careful  inquiry  to  the  ascertain- 
ment of  his  duty  in  the  premises.  It  is  true 
that  the  prayers  of  the  bill  seek  to  obtain  per- 
haps the  most  vieorous  and  far-reaching  action 
in  the  power  of  the  court — action  which 
should  not  be  taken  in  cases  of  this  character 
except  in  the  presence  of  plain  fraud  or  irre- 
parable injury. 

On  the  other  hand,  the  statements  of  the  de- 
fendants themselves  show  the  most  utter  insolv- 
encv  Hud  a  failure  to  comply  with  their  duty  to 
thefr  creditors,  which  evinces  either  neglipcence 
of  the  most  flagrant  cliaractcr,  or  fraud  scarce- 
ly less  marked  and  decided.  Upon  the  21  st 
of  May,  whatever  mav  have  been  the  motive 
which  led  to  the  publication,  it  is  undeniable 
that  the  defendants  gave  to  the  mercantile  com- 
munity by  means  of  the  usual  and  most  widely 
known  Commercial  News  Agency  (Bradstrect's) 
a  statement  which  shows  remarKable  solvency, 
and  indeed  prosperity,  for  their  section  of  the 
country.'  "Our  total  assets,"  they  said,  "are 
$76,000;  ourliabihties  $86,000  net  for  shrink- 
ages, bad  debts,  etc.  We  consider  ourselves 
worth  fully  $80,000  over  liabilities,  etc.  There 
are  no  mortgages  or  liens  on  our  property 
either  real  or  personal.  Our  stock  is  insured 
for  $18,000.  When  we  borrow  money  from 
bank  we  deposit  our  bonds  and  stocks  as  secur- 
ity; when  we  borrow  money  from  our  factors 
we  give  farmers'  notes  as  collateral;  give  no 
other  security." 

In  a  little  more  than  six  months  we  find  this 
firm  in  debt  $160,908.44,  with  total  assets  of 
$88,926.19,  leaving  debts  to  the  amount  of 
$66,976.19  —  altogether  hopeless.  In  other 
woids,  in  a  half  j^ear  there  had  been  a  change 
for  the  worse  in  their  condition  of  really 
$100,000,  if  their  respective  statements  to 
Bradstrect's  and  to  their  creditors  are  correct. 

For  this  startling  transformation  of  their 
condition  they  offer  neither  explanation  nor 
excuse.  There  had  been  no  disaster  from  fiood 
or  fire,  no  epidemic,  none  of  those  extraordi- 
nary circumstances  which  at  times  cause  the 
stoutest  business  houses  to  tremble. 

In  May  there  is  an  indebtedness  of  $86,000, 
in  December  a  debt  of  $160,000;  in  May  there 
are  neither  liens  nor  mortgages,  in  December 
they  approximate  $70,000.  In  the  sprinj^  cred- 
itors were  assured  of  prompt  payment;  in  the 
fall  they  are  met  by  hopeless  insolvency:  and 
yet  the  court  is  asked  to  consider  this  an  inno- 
cent and  unavoidable  failure,  and  this  too  in 
the  absence  of  a  syllable  of  proof  to  account 
for  it.  What  makes  it  more  remarkable  is  that 
the  business  was  conducted  in  quiet  villages 
and  among  a  rural  population,  where  all  legiti- 
mate trade  was  marked  by  careful  purchases 
and  conservative  transactions;  where  every 
purchaser  is  personaUy  known  to  the  merchant 
~his  solvency  and  disposition  or  ability  to  pay 
debts  as  familiar  as  household  words. 

But  this  is  not  all.  In  the  proclamation  of 
Baum  Bros,  to  the  business  community  of  the 
country,  they  say  there  are  no  mortgages  or 
Hens  upon  their  property^.  At  that  moment  it 
was  all  incumbered  wiUi  a  secret  obligation 
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which  in  a  court  of  equity  in  a  proper  case 
'would  have  all  the  effect  of  a  mortgaffe;  in  less 
than  six  months  every  cen  t's  worth  ox  tneir  stock 
or  other  assets,  whether  paid  for  or  not,  is 
shingled  with  mortga^,  made  in  pursuance 
of  tmit  covert  stipufiition. 

In  the  presence  of  such  facts  as  thesejt  would 
seem  futile  to  urge  upon  the  court  the  consider- 
ation of  husiness  capNEicity  and  husiness  integ- 
rity and  mercantile  popularity  which  form  so 
large  a  part  of  the  defendants'  showing.  "We 
give  to  our  factors  no  security  save  farmers' 
notes. "  As  that  public  pledge  was  being  made, 
their  contract  was  in  existence,  not  onl^  to  give 
$2  for  one  in  notes  and  choses  in  action  for 
ever^  dollar  obtained  from  their  factors,  but 
to  give  mortgages  which  are.  undeniablv  other 
and  very  different  security.  "Our  stock  is  in- 
sured for  $18,000,"  said  they  to  Bradstreet's. 
Thev  did  not  say  the  policies  had  been  pledged 
to  U.  M.  Comer  &  Co.  and  out  of  the  reach  of 
the  other  creditors. 

It  would  seem  superfluous  to  analyze  thd 
widely  varied  statements  of  the  defendants, 
and  it  requires  no  elaborate  inquiry  to  ascertain 
the  law  controlling  the  rights  oi  the  parties, 
with  such  facts  beiore  the  court. 

The  statutes  of  the  State  are  sufficiently  ex- 
plicit. 

Suppression  of  a  fact  material  to  be  known, 
and  which  the  party  is  under  an  obligation  to 
communicate,  constitutes  fraud.  The  obliga- 
tion to  communicate  may  arise  from  the  confi- 
dential relations  of  the  parties  or  the  peculiar 
circumstances  of  the  case.    Ga.  Code,  8175. 

Can  it  be  doubted  that  the  fact  that  the  de- 
fendants were  under  a  written  obligation  to 
execute  mortgages  upon  their  entire  stock  and 
all  their  other  property  was  "material  to  be 
known"  by  those  givine  them  credit?  Can  it 
be  doubted  that  when  the  Baums  undertook  to 

five  to  Bradstreet's,  for  the  information  of  the 
usiness  world,  a  statement  of  their  assets,  lia- 
bilities and  methods  of  borrowing  money,  that 
the  obligation  was  upon  them  to  communicate 
the  truth ?  Will  the  most  credulous  believe  for 
a  moment  that  Fechheimer  Ss  Co.  would  have 
given  them  credit  for  (4,000,  that  Claflin  &  Co. 
would  have  given  ^em  credit  for  $11,000,  had 
thej^  known  the  existence  and  the  nature  of 
their  obligation  to  Comer?    We  think  not. 

The  statements  of  such  mercantile  agencies 
as  Bradstreet's  are  intended  to  influence  the 
action  of  merchants  and  others  who  give  credit. 
It  is  well  understood  that  the  mercantile  com- 
munity relies  lar^ly  upon  such  statements, 
and  the  person  giving  it  is  under  the  weightiest 
obligation,  which  will  be  enforced  in  foro  con- 
dcientia,  to  speak  the  truth;  and  if  there  has 
been  deliberate  suppression  of  a  vital  fact  in  a 
statement  of  this  character  which  does  mislead, 
it  is  a  fraud  upon  the  person  misled,  which 
a  court  of  equity  will  redress  if  possible. 

Again;  misrepresentation  of  a  material  fact, 
made  willfully  to  deceive,  or  recklessly  with- 
out knowledge,  and  acted  on  by  the  opposite 
party,  or  if  mode  by  mistake  and  innocently 
and  acted  on  by  the  opposite  party,  constitutes 
lecral  fiaud.     Ga.  Code,  8174.     See  also  2684. 

But  it  appears  from  the  evidence  of  Messrs. 
Patterson,  Lindsay  and  Cohen  that  N.  P.  Baum 
admitted  in  their  presence  and  hearing  that  he 
was   insolvent   at  the  time  the  statement  to 
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Bradstreet  was  made,  although  he  there  asserted 
a  net  worth,  above  all  liabilities  and  doubtful 
assets,  of  fully  $30,000,  but  that  he  did  not 
know  his  insolvent  condition.  Conceding, 
therefore,  that  this  statement  was  honest,  it  is- 
none  the  less  fraudulent  in  contemplation  of 
these  provisions  of  the  Code.  It  follows,  ia 
the  absence  of  the  Insolvent  Traders'  Act  be- 
fore quoted,  that  the  plaintiffs  would  be  entitled 
to  the  relief  the^  seek  if  it  can  be  made  to  ap- 
pear that  there  is  a  prospect  of  redressing  their 
wron^  therebv.  Much  more,  then,  are  they^ 
so  entitled  under  the  provisions  of  this  Act. 

It  is  said,  however,  for  the  defendants,  that 
the  liens  created  by  Baum  Bros,  to  Comer  and 
others  will  exhaust  the  assets,  and  that  the  un- 
secured creditors  can  get  nothing  through  the 
action  of  a  receiver,  however  vigilant  he  may 
be;  but  the  defendants  themselves  admit  that 
the  assets  amounted  to  about  $8u,000  more 
than  the  preferences  he  has  given.  It  ih  true 
that  he  states  that  $72,810.54  of  notes  and 
accounts  are  worthless  and  doubtful,  but  the 
court  is  not  inclined  to  accept  this  st^itenieut  as 
final.  It  would  be  veiy  remarkable  if  his 
doubtful  debts  in  December  should  be  as  much 
as  his  total  assets  in  May.  A  diligent  receiver 
will  collect  many  of  those  claims  or  the  court 
will  know  the  reason  why. 

Besides,  by  the  same  statement  there  is  a 
balance  of  $14,800.89,  to  be  divided  among  the 
unsecured  creditors.  This  itself  is  no  mere 
bagatelle.  We  have  known  original  suits  to  be 
brought  for  less.  But  perhaps  more  important 
than  either  of  these  is  the  fact  that  Comer  & 
Co.,  who  only  claim  $24,661.07  as  the  sum  of 
their  demands  against  the  Baums,  have  now  in 
their  possession  $50,000  worth  of  good  notes 
and  accounts  and  mortgages,  $49,000  worth  of 
property,  consisting  of  merchandise  and  other 
personalty  and  certain  realty.  However  valid 
may  be  the  demand  of  Comer  &  Co.,  when  it 
is  paid  they  will  not  be  permitted  to  retain  a 
dollar  in  excess  of  their  proven  claims. 

It  is  true  that  by  the  Law  of  Qeorgia,  1958, 
**A  debtor  may  prefer  one  creditor  to  another; 
to  that  end  he  mav  bona  fide  give  a  lien  by 
mortgage  or  other  legal  means,  or  he  may  sell 
in  parent  of  the  debt,  or  be  may  transfer 
negotiable  papers  as  collateral  security,  the  sur- 
plus in  each  case  not  to  be  reserved  for  bis  own 
benefit  or  that  of  any  other  favored  creditor  to 
the  exclusion  of  other  creditors." 

The  large  surplus  conveyed  to  Comer  &  Co. 
to  secure  uieir  debt  they  hold  as  trustees  for  the 
creditors  of  the  defendants  the  Baums.  Be- 
sides, the  balance  which  Comer  &  Co.  present 
is  ascertained  by  estimating  more  than  500 
bales  of  cotton  shipped  to  them  at  $38  per  bale. 
Thev  have  turned  over  notes  and  accounts  of 
the  insolvent  firm  to  one  of  its  members  for 
collection.  This  will  not  be  permitted.  The 
insolvent  debtor  who  has  defaulted  in  the  sum 
of  $150,000  is  not  the  proper  custodian  for  con- 
vertible assets  of  this  character. 

This  investigation  has  satisfied  the  court 
that  this  is  a  suit  where  it  is  manifestly  the 
duty  of  the  Chancellor  to  make  the  orders 
prayed  for. 

A  receiver  wiU  be  appointed  and  an  ir^netion 
granted.  Comer  &  Co., who  are  now  formally 
made  parties  defendants  to  the  bill,  will  be  re- 
quired to  make  proof  of  their  account,  and  if 
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found  Just  and  tiroe  and  a  valid  lien,  as  it  now 
appears  to  be,  it  will  be  paid  in  full  if  the  funds 
are  aofficient  This  is  true  of  such  other  debts 
of  superior  dignity,  and  the  remainder  of  the 
funoho  the  hands  of  Comer  &  Co.  and  elsewhere 
wiuuu  the  reach  of  the  court  will  be  apportioned 


to  the  creditors.  The  court  will  appoint  re- 
ceivers of  undoubted  qualifications,  who  will  at 
once  take  possession  of  the  assets  of  the  insolv- 
ent firm,  and  as  fast  as  collected  pay  the  funds- 
into  the  registry  of  the  court,  and  the  causa: 
will  proceed  wim  the  utmost  expedition. 


PENNSYLVAI^IA  SUPREME  COURT. 


Charles  8.  KEYSER'S  APPEAL. 

1.  A  reicovery  upon  a  qnantmn  meruit 

cannot  be  had  fojrllterary  servloes  under  a  con- 
tzao£  which  provides  that  oompensation  therefor 
is  to  be  derived  solely  from  a  division  of  profits 
from  sales  after  publication. 

t,  Tbe  Statute  of  Idmltattons  may  be  set  up 
in  the  orpbaoB*  court  precisely  as  in  a  court  of 
law,  and  Is  not  tolled  by  a  mere  demand  upon  an 
executor.  (TarW.  Appeal^  1  Gent.  Bep.  854, 659, 
UD  Pa.  09, 77,  restated.) 

(January  28, 1889.) 

APPEAL  from  a  decree  of  the  Orphans' 
Court  of  Philadelphia  County,  disallowing 
a  claim  against  the  estate  of  Henry  Seybert, 
deceased,  for  compensation  for  literary  serv- 
ices.   Affirmed, 

Hie  facts  and  questions  presented  appear 
from  the  opinion. 

Mestra.  John  A.  Clark  and  Oeo.  W. 
Biddle,  for  appellant: 

If  for  any  cause  proof  of  a  special  contract 
fails  or  is  denied,  or  the  plaintiff  has  performed 
work  outside  of  and  beyond  the  special  con- 
tract, a  recoverv  may  be  had  for  {a  quantum 
meruit  outside  or  the  contract  altogether,  and 
compensation  is  to  be  estimated  (Uie  special 
contract  being  silent  on  this  subject  or  failing 
altogether)  at  what  the  services  in  any  case  are 
reasonably  worth. 

Plandie  v.  CoUmrn,  8  Bing.  14  (21  Eng.  C. 
L.  203);  Dermoti  v.  Jone8,  64  U.  8.  23  How. 
220  (16  L.  ed.  442);  DermoU  v.  Jona,  69  U.  S. 
2  WalL  1,  9  (17  L.  ed.  762,  764);  Amoskeag 
Itfg.  Co,  v.  TI.  B.  84  U.  8.  17  Wall.  592  (21  L. 
ed.  715);  AdavM  v.  Co^,  48  Ind.  158;  Shilling 
V.  Tem^ton,  66  Ind.  587. 

In  the  presentation  of  a  claim  in  the  orphans' 
court,  as  no  writ  can  issue,  it  is  only  necessary 
io  order  to  toll  the  statute  to  make  a  formal  de- 


mand of  the  executor  or  administrator.  Any 
other  course  would  be  fraught  with  inconven- 
ience and  possible  disaster. 

We  find  the  following  remarks  of  Judge 
Paxson  in  TorW  Appeal,  1  Cent.  Rep.  859, 860, 
110  Pa.  64.  76,  76: 

"  This  claim  was  not  presented  until  nearly 
seven  years  after  the  letters  testamentary  were 
taken  out  .  .  .  But  how  are  we  to  say  that 
this  debt  which  was  not  presented  to  the  exeeu- 
^«. until  twelve  years  after  it  bad  matured 
.  .  .  Had  the  eippeilees  presented  their  claim  Uh 
the  executors  ...  As  suits  are  not  brought  up- 
on claims  in  the  orphans'  court,  the  presenta- 
tion of  the  demand  to  the  executor  or  administra- 
tor may  be  regarded  as  its  equitalent,  so  far  as 
regards  the  status  of  the  claim." 

Messrs.WiUiBjat  B.  Robins  and  John  G.. 
Johnson  for  appellee. 


n,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  the  court  below  the  appellant  presented  a 
claim  of  $3,000  against  the  estate  of  Henry 
8eybert,  deceased,  for  literary  services  per- 
formed b^  him  for  the  decedent  in  his  lifetime, 
in  preparing  a  work  entitled  '*  The  Chronicles- 
of  Independence  Hall."  That  the  work  wns 
performed,  and  that  it  was  worth  the  sum  de- 
manded, was  not  seriously  controverted.  The 
difficulty  in  the  case  lies  deeper. 

The  appeUant  sought  to  recover  as  upon  a. 
quantum  mertiit,  by  showing  that  he  was  en- 
gaged by  the  testator  to  p^orm  tbe  service 
and  the  value  of  it.  The  court  below,  how- 
ever, has  distinctly  found  that  the  relation  of 
the  parties  was  not  that  of  employer  and  em- 
ployee; that  there  was  no  contract  by  which 
the  decedent  was  to  pay  for  and  become  the 
proprietor  of  the  work,  but  that  on  the  contrary 
the  appellant's  compensation  was  to  be  derived 
solelv  from  the  profits  arising  from  sales  there- 
of after  publication.    We  will  not  review  the 


NOTB.— Stoftittf  of  LimMatiims;  applicalion  in 
eqaiitu.  The  death  of  a  debtor  does  not  stop  tbe 
ruonlnff  of  the  Statute  of  Limitations.  Whatever 
responffibility  tiie  executors  may  incur  by  their 
neglect  to  firlve  notice  to  creditors  and  other  per- 
GODS  Intereitedin  the  estatejBuoh  neglect  woula  not 
toll  the  statute.  Han  v.  Warner.  4  Whort  465; 
Ifitcbeltrce  v.  Veaofa,  81  Pa.  466;  iMcOandless'  Es- 
tate, 01  Pa.  9s  Oampboll  v.  Fleming,  88  Pa.  212.  In 
eatses  where  the  ooart  of  equity  exercises  its  own 
peculiar  Jurisdiction,  it  does  not  consider  itself 
bound  by  Statutes  of  Limitation  as  obligatory  law 
unlen  injustice  would  be  the  result;  it  will  how- 
9wer  usually  apply  such  statutes  by  way  of  analogy. 
Baker  v.  Biddle,  Bald;  804;  Badger  v.  Badger.  2 
aiff.  137;  Sullivan  v.  Portland  ft  K.  R.  Ck).  4  Cliff. 
S12;  Btting  v.  Marx,  4  Fed.  Rep.  0713;  Crewett  v. 
Moran,  17  Fed.  Rep.  SBO;  Bisbee  v.  Evans,  17  Fed. 
I£epr474;  Fogg  v.  St.  Louis  etc.  R.O0. 17  Fed.  Bep.871: 
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Sherwood  v.  Sutton,  6  Mason,  143;  Stevens  v.  Sharp.. 
6  Sawy.  113;  Chapman  v.  Wilson,  4  Woods,  80.  But 
where  it  exercises  concurrent  Jurisdiction  It 
will  consider  itself  bound  by,  and  wlU  apply,  the 
statutes  as  statutes,  rather  than  by  way  of  analogy. 
Wagner  v.  Baird,  48  U.  S.  7  How.  234  (12  L.  ed.  m)\ 
Bank  of  IT.  &  v.  Daniel.  87  U.  S.  12  Pet.  3S  (0  L.  ed. 
968);  Gk>dden  v.  EJmmeU,  90  U.  S.  201  (25  L.  o<l.  431); 
Pratt  V.  Northam,  6  Mason,  95;  Hall  v.  Uii8sell,  8' 
Sawy.  606.  And  where  it  operates  on  the  rl»^ht  so 
that  the  cause  of  action  is  extinguished  or  barred^ 
the  bar  prevents  prosecution  to  enforce  It  in  equity. 
Elmendorf  v.  Taylor,  23  U.  S.  10  Wheat.  152  (6  L.  ed. 
280);  Hunt  ▼.  Wickllffe,  27  U.  S.  2  Pet.  201  (7  L.  ed. 
887>;  Peyton  v.  Stith,  30  U.  S.  6  Pet.  485  «  L.  ed.  200); 
Lewis  V.  Marshall,  80  U.  &  6  Pet.  ^470  (8  L.  ed.  105); 
CoulBon  V.  Walton.  84  U.  8.  0  Pet.  02  (0  L.  ed.  51>;  K. 
I.  V.  Mass.  40  U.  S.  16  Pet.  238(10  L.  ed.  721);  Taylor 
V.  Holmes,  14  Fed.  liep.  498. 
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evldenoe  in  detail  by  which  this  result  was 
reached. 

We  most  accept  the  flndlDgs  of  the  court  up 
on  questions  of  fact,  as  we  have  repeatedly 
said,  unless  error  is  clearly  made  to  appear. 
This  has  not  been  done,  nor  do  I  see  how  it 
could  have  been,  in  view  of  appellant's  state- 
ment of  the  contract  as  contained  in  his  letter 
to  Mr.  Seybert  of  January  17,  1879.  The  let- 
ter was  as  follows: 

Mr.  Heniy  Beybert: 

Dear  Sir, — Under  our  agreement,  I  was 
to  furnish  MSB.  of  the  work  you  desired  to  be 
prepared  on  Independence  Hall  and  its  clocks 
and  bells,  and  you  were  to  pay  the  expense  of 
publication:  the  profits  were  to  be  divided 
equally  i^ter  you  first  repaid  the  cost  of  pub- 
lication. 

To  this  agreement  I  must  bold  you,  unless 
the  work  I  nave  done  after  some  months  of 
labor  is  not  such  a  volume  as  would  meet  the 
approval  of  the  most  competent  judges.  I  have 
agreed  with' you  to  submit  it  to  the  judgment 
of  Mr.  Wallace  and  Mr.  Westcott,  or  any  other 

Fmtleman  of  like  character  and  reputation, 
am  still  willing  to  do  so,  and  would  be  pleased 
to  hear  from  you  at  your  earliest  convenience, 
if  the  names  of  these  gentlemen  meet  your  ap- 
provaL 

This  is  an  entirely  different  contract  from  the 
one  set  up  in  the  orphans'  court,  and  precludes 
a  recovery  upon  a  quantum  meruit.  An  ac- 
tion would  indeed  lie  upon  the  contract  proved, 
but  its  breach  would  be  the  :refusal  of  the  de- 
cedent to  publish  the  book.  A  claim  for  this 
breach  might  have  been  made  in  the  orphans' 
court,  but  it  was  not,  nor  was  there  any  evi- 
dence by  which  the  damages  could  have  been 
measured.  Speaking  for  myself,  I  do  not  see 
why  a  work  upon  such  a  subject,  written  by  a 
gentleman  of  the  appellant's  known  literary 
ability,  should  not  prove  of  general  interest  and 
command  a  ready  sale  if  too  much  prominence 
is  not  given  to  the  decedent  and  his  bells. 

We  might  well  stop  here.  There  is,  however, 
another  oifQculty,  equally  serious,  in  the  way 
of  the  appellant.  The  appellees  set  up  the 
Statute  of  limitations.  Much  more  than  six 
years  had  elapsed  from  the  completion  of  the 
work  and  the  presentation  of  the  claim  in  the 
orphans'  court  Mr.  Seybert  flatly  repudiated 
it  in  1879.  Thus  the  matter  rested  until  his 
death  in  1888.  After  that  event  a  demand  was 
made  in  writing  on  his  executors  for  the  pay- 
ment of  the  sum  of  $8,000  as  compensation  for 
writing  the  book.  This  was  [on  January  17, 
1884.  The  executors  refused  to  recognize  the 
claim,  and  offered  to  accept  service  of  a  writ. 
Nothing  further  was  done  until  the  citation 
was  asked  for  in  1887,  after  which  the  claim 
was  presented  to  the  orphans'  oourt  for  adju- 
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dication.  It  will  thus  be  seen  that  for  at  least 
eight  years  the  claim  was  ripe  for  suit  and  was 
alithattimerepuciated.  Thestatutecommenoed 
to  run  not  later  than  1879.  It  was  not  stopped 
by  the  death  of  the  decedent,  as  all  the  author- 
ities show.  Was  it  stopped  by  the  demand 
upon  the  executors  in  1884,  a  demand  not  reo- 
ognized  by  them  and  not  followed  up  by  any 
aggressive  measure  until  1887?  It  is  not  pre- 
tended that  a  mere  demand  upon  Mr.  Seyoert 
in  his  lifetime  would  toll  the  statute.  Was  a 
demand  upon  his  executors  after  his  death  of 
any  greater  effect?    If  so,  it  is  an  anom^y. 

It  was  urged  that  Torh^  Appeal,  1  Cent. 
Rep.  854,  110  Pa.  69,  sustains  the  contention 
of  the  appellant  in  this  respect,  and  that  a  mere 
demand  upon  the  executor  tolls  the  statute.  If 
this  be  so  Tarkt^  Appeal  needs  amendment 

I  concede  that  the  language  cited  by  appel- 
lant is  to  be  found  in  the  first  opinion  in  ^rks 
Appeal,  at  page  76,  of  110  Pa.,  1  Gent.  Rep. 
860.  But  the  first  opinion  is  not  Tarkt^  Ap- 
peal; it  is  only  a  part,  and  the  least  important 
part  of  it  In  the  first  we  tried  to  avoia  over- 
rMugMcClintoek^i  Appeal,  29  Pa.  860,  and  the 
line  of  cases  following  it  Speaking  for  my- 
self, I  felt  adverse  to  reversing  the  opinion  of 
so  eminent  a  jurist  as  the  late  Ohief  Justice 
Black.  It  was  this  feeling  which  prevented 
our  going  as  far  in  the  first  decision  as  we  felt 
the  Taw  would  justify.  Subsequent  reflection 
satisfied  us  that  it  was  a  mistake  to  temporize, 
and  we  applied  the  knife.  We  intended  to  cut 
this  judicial  excrescence  out  of  our  system  of 
law,  and  y^e  are  not  convinced  that  we  did  not 
succeed.  The  language  quoted  by  the  appel- 
lant  from  the  first  opinion  is  as  much  overruled 
by  the  second  [1  Cent  Rep.  659,  110  Pa.  77], 
as  was  McOlintoeiifi  Appeal  naeU,  and  the  broad 
principle  was  distinctly  asserted  that  the  stat- 
ute oi:  Limitations  may  be  set  up  in  the  or- 
phans' court  precisely  as  in  a  court  of  iaw.  Nor 
can  the  statute  be  tolled  by  anything  short  of  a 
suit  at  law,  or,  what  is  its  equivalent,  in  the 
orphans'  court  A  mere  demand  upon  an  ex- 
ecutor is  not  such  equivalent  and  it  does  not 
toll  the  statute.  This  is  as  plain  as  I  can  make 
it 

I  desire  further  to  say  that  there  was  no  ques- 
tion in  Torla^  Appeal  of  the  presentation  of  the 
claim  to  the  executors.  No  such  presentation 
had  been  made.  The  language  quoted  in  the 
opinion  was  stated  argumentatively,  and  was 
mere  dictum,  for  which  I  am  alone  responsible. 
It  was  not  the  point  decided  in  the  case. 

Subsequent  refiection  has  convinced  us  that 
Yorkt^  Appeal  was  well  decided.  The  oourt  as 
now  constituted  is  united  in  sustaining  it 

Upon  either  of  the  groimds  indicated  the  ap- 
pellant has  no  case. 

Ths  decree  ie  affirmed,  and  the  appeal  di^ 
misted,  at  the  casts  qf  (he  appelant. 
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WiDard  H.  ALEXAin>ER  ei  al.,  Ftffi.  in 

NOBTHWESTEItN   MASONIC   AID  AS. 

SOCIATION* 

(....ID ) 

▲  eertiflcaie  oflife  iiisvirAiloe  payable  to  the 

**de^laee8  or  hetn  at  Jaw"  of  the  ioBured,  where 
ha  dies  Intestate  wtthout  JsBue,  to  payable,  under 
BUiiois  Bevtoed  Statates,  chap.  89,  9 1,  to  his  wid- 
ow 88  sole  heir,  and  not  to  his  next  of  kin.* 

(November  IS,  1888.) 

ERROR  to  the  Appellate  Court,  First  BIs- 
triciy  to  review  a  Judgment  afOrming  a 
judgment  of  the  Circuit  Court  in  a  bill  of  in- 


termeader.    Affirmed, 


le  facts  and  question  presented  are  stated 
in  the  opinion. 

MenrB.  Cratty  Bros.  Ai  Asheraft  for 
plaintiffs  in  error. 

Mr,  B.  Walker  for  defendant  in  error. 


t  OJl  J,,  delivered  the  opinion  of  the 


X  liis  was  a  bill  of  interpleader  brought  by 
the  Northwestern  Masonic  Aid  Association,  a 
corporation  organized  under  the  laws  of  this 
State,  in  which  it  is  alleged  that  the  association 
was  organized  on  the  2vth  day  of  June,  1874; 
that  the  object  for  which  it  was  formed  was  to 
aecore  pecuniary  aid  to  'the  widows,  orphans, 


heirs  and  devisees  of  deceased  members;  that 
on  the  28th  day  of  January,  1882,  the  associa- 
tion issued  and  delivered  to  Elijah  S.  Alexan- 
der three  certificates,  under  which  it  agreed  to 
pay,  upon  the  death  of  Alexander,  the  sums 
therein  named,  amounting  in  ttie  aggregate  to 
$8,(HK),  to  his  devisees  or  heirs  at  law. 

It  is  also  alleged  that  Alexander  died  on  the 
28d  day  of  February,  1886,  leaving  no  will  or 
devisee;  that  proofs  of  death  have  been  duly 
made;  that  the  association  is  ready  and  willing 
to  pay  the  amounts  named  in  the  certificates  to 
the  person  or  persons  entitled  thereto;  that  Jo- 
seplune  P.  Alexander,  widow;  WillardH.  Alex- 
ander, father;  Eunice  L.  Alexander,  mother; 
Serotia  A.  Alexander,  sister;  Charles  E.,  John 
F.  and  Edward  Frank  Alexander,  brothersof 
the  deceased— make  claim  to  the  $8,500.  The 
bill  prays  that  the  parties  named  may  be  made 
defendants,  that  they  may  interplead  and  settle 
and  adjust  their  demands  and  differences  be- 
tween themselves;  that  the  fund  should  be 
distrUbuted  by  decree  between  those  entitled 
thereto. 

Josephine  P.  Alexander,  the  widow,  answered 
the  bill,  admitting  in  substance  all  its*  material 
alleKations,  and  set  up  her  claim  to  the  entire 
fund  as  sole  heir  of  the  deceased.  The  defend- 
ants Willard  H.,  Eunice  L.,  Serotia  A.,  Charles 
E.,  John  F.  Alexander  answered  the  biU,  and 
set  up  that  they  were  entitled  to  receive  five 
sixths  of  the  fund;  and  thev  deny  the  right  of 
Josephine  Alexander,  as  widow  or  otherwise, 
to  have  or  claim  any  part  of  the  fund.  Ed- 
ward Frank  Alexander  answered  the  bill,  and 


<See  AveUnff  v.  Northwestern  Masonio  Aid  Asso. 
1 L.  B.  A.  528;  x^ewman  v.  Ooveoadt  Mutual  Benefit 
li:i.B.A.850. 


'SOTK^—VraUm/al  woeietim;  payment  of  policy  to 
irfcom  nuMde,  Where  the  aasociauon  had  amonsr  its 
artaclBB  the  following:  **The  obtoot  of  the  order  is 
to  establish  a  widows*  and  orphans*  benefit  fund 
...  A  sum  not  ezceedinff  $8,DQ0  shall  be  paid  to 
Us  (the  member's)  family  or  those  dependent  upon 
Um,  as  be  may  direct.  Inoasenodlreotion  tomade 
hy  a  brother*  either  by  wUl,  entry  or  benefit  oertif  • 
ioate,  the  oounoil  may  cause  the  same  to  be  paid  to 
the  person  or  persons  entitled  thereto:  and  m  case 
DO  paeon  or  persons  are  entitled  to  the  benefit,  it 
ihall  revert  back  to  the  widows*  and  orphans*  bene- 
fit fund:**  under  these  provisions  where  the  decedent 
bad  failed  to  make  the  designation,  the  fund  be- 
kaged  to  his  widow,  and  if  she  were  not  there  to 
take,  the  fund  would  not  go  to  the  decedent's  ad- 
ministrator for  the  benefit  of  creditois  (as  would  an 
ordinary  life  insurance  poUcv),  but  would  remain  to 
the  asBociaiion.  Ballou  v.  Gile,  60  Wis.  614.  In  Ken- 
tocky  Masonio  Mut.  L.  Ins.  Go.  v.  Miller.  18  Bush, 
4flB,  the  company  was  authorized  by  its  charter  to 
imbre  a  memb^  for  the  benefit  oi  his  widow  and 
^jifiifTwrn,  The  policy,  as  issued,  was  made  payable 
to  the  ^betrs**  of  deceased,  who  left  a  widow  but 
BO  children.  The  court  decided  that  the  corpora- 
tion had  no  authority  under  its  charter  to  make  a 
poifoy  payable  to  anyone  else  than  the  widow  and 
cfaildreo. 

In  an  association  incqporated  *Srith  a  view  to  aid 
the  fiunUies  of  deceased  members,  and  to  secure  to 
the  widow,  child  or  children  of  deceased  members 
the  sam  of  one  dollar  from  each  member  of  the  as- 
sociation,** the  rule  was  that  the  beneficiary  fund 
should  be  payable  ^*to  the  widow,  child  rehildren,  or 
fiocfa  person  or  persons  to  whom  the  deceased  may 
have  dispoaed  of  the  same  by  will  or  assignment 

. .  If  tiiere  be  no  widow,  child  or  children,  or  the 
deceased  shall  have  no  disposition  by  will  or  asslgn- 
ment,**  then  the  ^'monev  shall  go  to  the  permanent 
fond  of  the  association.^* 

Under  these  provisions  it  was  decided  that  the 
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money  was  not  part  of  the  general  estate  of  the  de- 
ceaseo,  therefore  not  embraced  in  the  residuary 
clause  in  the  will.  Maryland  Mut.  Benev.  Society 
V.  Clendinen,  44  Md.  4S9, 2Si  Am.  Rep.  68;  Arthur  v. 
Odd  Fellows  Ben.  Asso.  29  Ohio  St.  667,  See  WeU  v. 
Traflord,  8  Tenn.  Ob.  108.  In  McClure  v.  Johnson, 
66  Iowa,  620,  the  object  of  a  Free  Masons*  Protect- 
ive Assoclacion  is  stated  to  be  **  to  secure  to  the 
families  of  deceased  members  .  • .  such  pecuniary 
aid  as  may  be  provided.**  The  amount  was  payable 
to  the  ^'wife,  husband,  children,  mother,  sister, 
father  or  brother  of  such  deceased  member,  and  in 
the  order  above  named.**  The  deceased  left  a  will 
in  which  he  directed  that  the  fund  should  be  paid 
to  a  certain  creditor,  but  the  coiut  decided  that  it 
should  be  paid  to  the  wife.  And  the  same  rule  was 
applied  where  tbe  purpose  of  the  association  was  to 
secure  pecuniary  aid  to  the  ^'widows  and  orphansL 
heirs  and  devisees  of  deceased  members.**  Deceased . 
had  taken  a  certificate  in  which  it  was  stated  that 
the  amount  should  be  paid  to  his  ^'devisees.**  There 
being  no  will  found  after  his  death,  there  were,  of 
course,  no  **devlsees.**  Suit  was  brought  by  the  ad- 
ministrator, but  it  was  decided  that  he  could  not 
recover,  worley  v.  Northwestern  Masonic  Aid 
Asso.  10  Fed.  Rep.  887, 8  MoGrary,  68.  To  suppose 
these  beneficiary  policies  to  be  general  assets,  aod 
collectible  by  an  administrator,  was  said  to  be  **ut- 
terly  repugnant  to  the  whole  purpose,  scope  and 
design  of  the  association,  as  provided  In  the  very 
law  of  its  existence.**    Id. 

De8({fnation  •/  heneficicury.  If  there  is  nothing  in 
the  charter  or  by-laws  of  the  organization,  or  in 
the  statutes  of  the  State,  restricnng  the  appoint- 
ment, the  member  may  designate  whoaisoever  he 
pleases  and  no  one  can  question  the  right.  Basye 
V.  Adams,  81  Ky.  868 ;  Gentrv  v.  Knights  of  Honor, 
23  Fed.  Rep.  718;  Mnssey  v.  Mutual  Relief  Society, 
8  Gent.  Rep.  756. 102  N.  T.  623;  Mitchell  v.  Grand 
Lodge  Iowa  Knights  of  Honor,  70  Iowa,  860;  Free- 
man V.  National  Ben.  Societv,  42  Hun,  262:  Swift  v. 
Railway  Pas.  &  F.  Gonductors  Mut.  Aid  &  Ben. 
Asso.  90  111.  809 ;  Knights  of  Honor  v.  Nairn,  60  Mich. 
44 ;  Supreme  Lodge,  eta  v.  Martin,  12  Ins.  L.  J.  628, 
18  W.  N.  0. 160;  Bacon,  Ben.  SodetiesftL.  Ins. •246- 
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udinlttcd  all  (lie  mHlciinl  ullcgiitions  therein. 
.  Be  Eel  up  that  he  was  a  Ltot'hi'r  of  ibe  de- 
ceflseil,  tuiii  prated  that  Ihe  court  mi^ht  make 
proiwr  dislnbulioD  of  Ibe  fund.  accordioK  to 
cquily.  The  admiDlstiators  of  llie  estate  of  the 
deceased  filed  their  Hoswets,  dit.c1al[niDg  all 
inieresi  in  t<ie  fund  aa  aOmiDisiralora. 

Id  addition  to  Ibe  facis  disclosed  by  the 
plendin^,  it  may  be  proper  to  state  that  tbe 
aseociatiOD  fuTDiabed  blanks  for  applicatiooa. 
and  deceased  made  bis  application,  which  was 
approved  January  28,  IbSZ.  The  application 
contains  this  clause:  "  To  whom  do  vou  de- 
sire the  money  to  be  paid  in  the  case  of  dealhT 
State  camea,  what  relations,  and  bow  the 
money  shaU  be  divided.  A.  To  my  heira  or 
assigns  that  I  may  herenflcr  elect."  Three 
certificates  were  issued  on  same  day,  January 
28,  1883,  eacii  in  like  language  in  that  respect, 
in  ffhich  the  asEocialion  do  promise  and 
a^ce  to  pay  his  devisees  or  to  the  heirs  at  law 
of  said  Alesander,"  etc.,  sums  aggregaliug 
98.500.     Alexander  died  intestate  FebniaiT  £3, 

1886,  leaving  no  cfaild  or  desccndanla  of  cbild. 
The  circuit  court  entered  a  decree,  Apiil  23, 

1887.  finding  all  ilie  malerial  al]cgation»  in  (be 
bill  to  be  true,  and  that  [be  "  widow  is  tbeaole 


no  right,  title  or  interest  in  said  sum  of  uiorey 

or  any  part  thereof."     The  decree  of  the  eii- 

cuit  court  was  alllrmed  in  the  appellate  court. 

There  Is  no  controversy  in  this  case  in  re- 

Sard  to  the  facta  wbicb  control  the  decision  of 
le  question  involved.  Alexander,  the  person 
named  in  the  cerliflcatea,  died  inlcstale,  leav- 
ing no  cbild  or  descendant  of  a  child;  but  be 
left  «  widow,  father  and   mother,  one  sister 


and  three  brothers.  Il  Is  not  cl.ilmed,  aa  we 
understand  the  argument,  by  either  aide  that 
the  fund  is  assets  belonging  lo  the  eataie  of  the 

deceased,  wliieh  would  pass  to  the  administra- 
tors to  t>e  used  by  them  in  the  payment  of 
debts  and  in  tbe  settlement  of  the  estate;  but  it 
is  conceded  that  the  fund  should  be  pnid  to  the 
person  orpci'sona  named  in  the  cerdflcates. 

The  reel  question  for  detcrminatior  Reemi  to 
be  one  of  coDGtruction.  In  other  words,  What 
does  the  contract  entered  into  between  Elijab 
8.  AJeiander  and  the  Northwestern  Aid  Asso- 
ciation mean?  To  whom,  by  the  terms  of  the 
contract,  shall  the  fund  be  paidi  In  placing  & 
construction  on  the  contract  of  the  parlies,  it 
mu£t  be  remembered  Ibat  in  the  use  of  iho 
words  named  In  tbe  policies  It  will  be  pre- 
sumed tbe  porties  had  m  view  the  disposition 
of  pergonal  asst'ts  and  not  real  property,  aa 
they  were  dealiog  only  with  tbe  disposition  of 
persona!  assets. 

The  association,  by  the  terms  of  the  con- 
tract, as  stated  in  the  certificates,  "  witbin 
vixly  days  afler  receipt  of  satisfactory  evidence 
of  the  death  of  Elijah  S.  Alexander,"  "do 
promise  and  agree  to  pay  to  his  devisees  or  lo 
the  heire  at  law  of  Elijah  B.  Alexnnder"  the 
amount  therein  named.  If  Alexander  bad  ex- 
ecuted a  will  and  therein  devised  the  fund  to 
a  person  or  persons  therein  named,  anch  per- 
son or  persons  beyond  all  doubt  would  have 
beeti  entitled  to  the  fund;  but,  as  no  will  was 
made,  there  are  no  deTi.^ees  to  take,  and  we 
must  DOW  determine  what  wbr  intended  by  the 
use  of  llie  words  "  to  tbe  iieij-s  at  law  of  said 
Elijah  S.  Alexander." 

In  Richard*  v.  Milltr,  62  111.  420,  this  court 
place  a  construction  on  a  clause 


.    The  Intention  that  the  moaey  sbnuld  b 


ber,  it  is  still  payable 

American  Le^on  oTHunur  v.  rfrry.  i  neir  EfD^. 
Bep.71B,140UaeB.S60.  Indetermimntt  wbettiertbe 
dMlenated  beneflciarr  comes  wltbln  the  clan  speo- 
Ue'rornot.  tlieohuterandt>;-lawaof  the  soctetr 
will  be  construed  llbcralli'  so  as  to  csny  out  toe 
benevolent  purnoaee  of  its  oivenlzatlon,  and  vet 
not  so  as  to  violate  tbe  statute  law  of  the  Slate  or 
contravene  public  polioy.  KniB-hts  o(  Pj-thlaa  v. 
Bcbmidt.  96  Ind.  STl;  ^lou  v.  Olle,  K  Wis.  614; 


1  New  En(f, 
?eiy  V.  KnUhtB  of  Blr- 
lfiPa.a0S;&8eyv.  Odd 
New  Eng.  Bep.  987, 148 


belr.  and  not  a  creditof  In  no  way  related  t 
NationB]  Uut.  Aid  Asbo.  v.  Oonser,  I  West.  ' 
Oblo  St.__!;  Worlej_v^Horthwesrern_^MaB 


ip.1.13 
lie  Aid 


Co.  V.  Miller,  13  B_„ 


Wbere  tiy  tbe  lawa 


wife,  and  ahe  afterwards  bectinio  d 

llim.tlieaTipointnient  was  thereby  revoked.  Tyler 
V.  Odd  Fellows  Mut.  Relief  Asso.Ti  New  Ens'.  Rep. 
in.  us  HhSS.  184.  And  where  he  desl^aled  his 
mother,  whom  he  could  lawfully  deetsnate  as  his 
beneflciarr.  this  appomtment  was  noti^vokpd  by 
his  subaequent  marrtase.  Man.  Catbolle  Order 
of  ForeateiB  v.  Callahan, «  New  Edk.  Hop.  W,  IW 
Mofe.  B9I;  Grand  Lodge  of  A.  O.  0.  W.  v.  Oiltd 
(Uiob.)  14  West  Bep.  151.  As  the  death  of  tbe  ap- 
pointee during:  the  life  of  tbe  testator  causes  the 
appointment  Co  tail,  so  where  a  member  deaiEnaCee 
a  benelkilary  who  dies  during  tbe  lUetliiie  of  the 
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in  a  will  where  substantially  the  same  language 
was  used  as  is  coDtained  in  the  cerlilicntes  un- 
der  consideration.  There  Frances  Miller,  a 
married  woman,  executed  a  will.  She  first 
directed  the  payment  of  funeral  expenses  and 
debts,  after  which  she  made  various  specific 
bequests,  among  which  was  one  of  |2,000  to 
her  husband,  John  H.  Miller.  The  testator 
then  added  a  residuary  clause  as  follows:  "  I 
give,  devise  and  bequeath  to  my  heirs  at  law 
the  remainder  of  my  estate."  The  testatrix 
died  without  children  or  descendants  of  chil- 
dren, but  left  surviving  her  a  husband  and 
brothers  and  sisters.  During  the  settlement  of 
the  estate  a  controversy  arose  between  the  hus- 
band and  brothers  and  sisters  of  the  deceased 
in  regard  to  the  construction  to  be  placed  upon 
the  words  "  heirs  at  law,"  as  used  in  the  resid- 
uary clause  of  the  will;  and  it  was  then  held 
that  the  words  employed  will  be  presumed  to 
have  been  used  in  their  strict  and  primary 
sense,  unless  the  context  shows  them  to  have 
been  used  in  a  diilerent  sense.  TlVhen  not  thus 
explained,  their  legal  and  technical  meaning 
will  be  enforced;  that  the  word  "heirs,"  un- 
explained by  the  context,  wUl  be  held  to  mean 
the  persons  appointed  by  law  to  succeed  to  the 
estate  in  case  of  intestacy.  It  is  there  said: 
*'  Where  the  will  gave  the  residue  of  the  estate 
to  the  heirs  at  law,  uncontrolled  by  any  other 
words,  the  property  must  descend  according  lo 
the  law  of  the  place  where  It  ie  situated  and 
where  the  will  is  to  be  carried  into  effect." 
We  might  quote  more  from  the  opinion, which 
has  a  direct  bearing  on  the  case,  but  it  will  not 
be  necessary  to  do  so.  The  court,  in  plain  and 
unmistakable  language,  held  that,  as  the  hus- 
band was  an  heir  under  the  statute,  he  was 
entitled  to  share  In  the  distribution  of  the 
estate. 


We  are  unable  to  distinguish  this  case  from 
the  one  cited  nupra.  The  language  construed 
in  the  Miller  Case  was  found  in  a  will,  while 
here  the  same  lan^age  is  found  in  a  certificate 
or  policy  of  life  insurance.  But  this  fact  is 
of  no  importance.  The  rule  of  construction 
which  should  control  in  the  one  case  should 
also  govern  in  the  other.  The  language  used 
in  the  Miller  Case  and  in  this  case  will  be 
found  to  be  identical.  In  the  former  •*  I  give, 
devise  and  bequeath  to  my  heirs  at  law  the 
remainder  of  my  estate;"  while  in  the  latter 
the  langua^  is  "do  promise  and  agree  to  pay 
to  his  devisees  or  to  the  heirs  at  law  of  saiu 
Elijah  S.Alexander."  It  is,  however,  said  that 
the  fact  that  provision  had  been<  made  for  the 
widow  of  Alexander  under  other  life  policies, 
which  had  been  made  payable  directly  to  her, 
may  be  taken  into  consideration  in  construing 
the  certificates  of  insurance.  It  will,  however, 
be  observed  that  in  the  Miller  Case  there  was  a 
special  devise  of  |2,000  to  the  husband,  and 
yet  he  was  allowed  to  take  as  an  heir  under  the 
residuary  clause  in  the  will. 

Rawson  v.  Ratcson,  52  111.  62,  is  also  a  case 
involving  the  construction  of  a  clause  in  a  will 
similar  to  the  provision  in  the  certificates.  It 
provided  that  the  remainder  of  the  testator's 

{)roperty  should  be  distributed  to  his  heirs  at 
aw,  according  to  the  Statute  of  Illinois  in  such 
case  made  and  provided.  The  testator  left  no 
children,  but  his  widow,  parents,  brothers  and 
sistera  survived  him.  The  court  held  that  un- 
der the  language  used  the  widow  was  entitled 
to  take  under  the  will ;  and,  among  other  things, 
said:  "Our  conclusion  is  that  there  is  nothing 
in  the  will  calling  for  a  particular  or  special 
construction  upon  the  term  'heirs  at  law.'  As 
used  in  the  will,  it  must  be  interpreted  accord- 
ing to  its  strict  technical  import;  that  heirs  al 


member  the  desifmation  Is  revoked;  and  if  hf  dies 
after  the  desfgmatioD  and  before  issuanoe  of  the 
certificate,  the  desijniation  fails.  Order  Mut.  Com- 
panions v.  Oriest  (C^)  18  Pac.  Rep.  052. 

IHstinciion  helween  benefit  policies  and  life  insur- 
anee  poUey,  The  policy  or  beneficiary  certltlcate  i n 
mutual  or  benevolent  asBOdations  la  different  in  its 
nature  from  the  ordinary  life  insurance  policy:  the 
latter  is  supposed  to  be  a  mere  debt  paj-able  bv  the 
oompany  to  the  estate  of  the  Insured,  and  collect- 
ible at  all  events  from  the  company  by  the  legal 
representatives  of  the  Insured,  or  by  the  parties 
named  In  the  policy;  while  in  such  associations  the 
former  is  intended  solely  for  the  benefit  of  the 
family  of  the  deceased.  Ballou  v.  Gile,  60  Wis.  614. 
In  case  of  an  ordinary  insurance,  a  policy  made 
payable  to  the  wife  would  be  trrevocabie  and  would 
m  case  of  her  death  have  entitled  her  administrator 
to  t^e  beneficiary  fund;  yet  in  Insurances  of  this 
class  the  member  having  the  riiarht  at  all  times  *^to 
hold,  dispose  and  control  the  benefit,**  his  mere  des- 
ignation making  it  payable  to  her  would  be  revo- 
cable. Richmond  V.  JonnsoD.SS  Minn.  447;  Express- 
men^ Aid  Soo.  V.  Lewis.  9  Mo.  App.  412;  Masonic 
Mut.  Relief  Asso.v.  McAuley^Mackey,  70;  Hirschl, 
Law  of  Frat.  &  Societies,  2^28.  A  policv  of  assur- 
ance eflfected  with  a  fraternal  society.  If  it  be  not 
aasifrnable,  or  if  it  be  less  beneficial  than  a  policy 
effected  with  an  ordinary  assurance  oompany,  is 
not  within  the  meanlnfr  or  a  covenant  contained  in 
a  marria^re  settlement  whereby  the  husband  agreed 
that  he  would  effect  a  policy  of  insurance  on  his 
life  and  assism  it  to  trustees  for  her  benefit.  Cour- 
tenay  v.  Courtenay,  8  Jones  &  La  T.  619. 

AppoirUment  by  wiU.  Where  the  will  of  a  mem- 
ber devised  to  his  children  his  ^'estate  and  property, 
real,  personal  and  mixed,"  it  was  held  not  to  cm- 
braoe  the  beneficiary  amount  which  was  payable  to 
Uie  widow,  and  not  to  the  children.  Artnur  v.  Odd 
Fellows  Ren.  Asso.  29  Ohio  Bt.  657;  but  see.  contra^ 
Wea  V.  Trafford,  8Tenn.  Ch.  108 ;  Catholic  Mut.  Ben. 
AsBO.  V.  Priest,  46  Mich,  429.    The  Supreme  Ckjurt  of 

2L.R.A 


Illinois  has  held  that.  If  a  member  under  the  char- 
ter could  devise  the  benefits  of  his  policy  to  astran- 
frer.  be  might  in  the  first  Instance  take  out  the  pol- 
cy  payable  to  a  stranger,  and  that,  havin/^r  received 
the  premiums  and  the  contract  beintr  executed  by 
the  death  of  the  member ,the  oompany  was  estopped 
to  Invoke  tho  doctrine  of  vUra  vires  to  defeat  an 
action  brought  by  the  beneficiary.  Bloomlngton 
Mut.  L.  Ben.  Asso.  v.  Blue,  8  West.  Rep.  642, 120  111. 
121.  See  also'  Lament  v.  Hotel  Men^s  Mut.  Ben. 
Asso.  SO  Fed.  Rep.  817;  Lament  v.  Grand  Lodge 
Iowa  Legion  of  Honor,  81  Fed.  Rep.  177:  Bacon, 
Ben.  Societies  &  L.  Ins.  •  246.  Where  the  by-law 
pro\ided  that  the  premium  to  be  paid  In  case  of  the 
death  of  a  member  may  be  disposed  of  by  wllU 
otherwise  it  shall  belong  to  and  be  paid  to  his  wid- 
ow, it  was  held  that  a  clause  In  the  will  bequeath- 
ing ail  his  persona]  estate  according  to  the  provis- 
ions of  the  Statute  of  Distributions  did  not  embrace 
the  fund  whtch  belonged  entirely  to  the  widow. 
Greno  v.  Greno,  23  Hun,  481 ;  Duvall  v.  Goodson,  79 
Ky.  224. 

Powers  of  members  of  henelU  societies.  The  powers 
of  members  of  benefit  societies  are  us  a  rule  revoc- 
able, and  In  executing  such  powers  by  will,  it  must 
be  construed  to  all  intents  like  a  will,  the  conditions 
of  which  are  that  it  is  ambulatory,  revocable  ana 
incomplete  till  the  death  of  the  bonetlciary;  nor 
can  anyone  dying  in  the  testator's  life  take  under 
it.  Oke  V.  Heath,  1  Ves.  Sr.  139;  Marlborouorh  v. 
Godolphin,  2  Ves.  Sr.  60 ;  HurKCss  v.  Mawbey,  10  Ves. 
Jr.  310.  The  reason  of  the  rule  is  not  the  lapse  of 
the  designation,  because  it  was  ambuhitory  nnd 
liable  to  be  revoked  by  the  death  of  the  appointee 
before  that  of  the  member,  but  a  construction  of 
the  supposed  Intention  of  the  member  insured* 
Masonic  Mut.  Relief  Asso.  v.  McAuley,  2  Mackey, 
70 :  Given  v.  Wisconsin  O.  F.  Mut.  L.  Ins.  Co.  \Wls.> 
37  N.  W.  Rep.  817;  Duvall  v.  Goodson,  7C  Ky  2S4; 
American  Legion  of  Honor  v  Perry,  1  New  Bag. 
Rep.  715, 140  Moss.  580 :  Hellenberg  v.  District  No.  t 
of  I.  O.  B.  B.  94  N.  Y.  580. 
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law  are  as  made  so  by  the  statute,  and  are  the 
person  or  persons  in  whom  the  law  casts  the 
estate  in  case  of  intestacy;  that  the  widow  of 
the  testator  !s  within  the  contingencies  specified 
in  the  statutes,  and  is  the  heir  at  law  to  this 
estate." 

It  is  said  in  the  argument  by  the  use  of  the 
words  "my  heirs"  in  the  application  Alexander 
intended  to  de8ifi:nate  his  next  of  kin,  and  not 
his  widow,  as  the  persons  who  should  receive 
the  amount  named  in  the  certificates.  The 
question  in  the  application,  as  heretofore  stated, 
was  as  follows:  "To  whom  do  you  desire  the 
money  to  be  paid  in  case  of  death?  State 
names,  what  relations,  and  how  the  money 
shall  be  divided.  A.  To  my  heirs  or  assigns, 
that  I  may  hereafter  elect ** 

We  do  not  think  there  is  anything  in  the  an- 
swer which  discloses  any  intention  on  behalf 
of  Alexander  to  have  the  fund  upon  his  death 
pass  to  his  next  of  kin.  Indeed,  there  is  no 
conflict,  as  to  the  persons  named  as  beneficia- 
ries, between  the  clause  in  the  application  and 
the  clause  in  the  certificates  of  Insurance;  each 
names  his  heirs.  The  clause  in  the  application 
throws  no  light  on  the  Intention  of  Alexander 
which  is  not  found  in  the  certificates  of  insur- 
ance. 

It  is  also  claimed  that  the  words  "heirs  at 
law"  should  be  construed  in  their  popular 
sense;  "that  Alexander  must  have  intended 
those  persons  who  in  common  parlance  are  un- 
derstood to  be  heirs;  whom  the  mass  of  man- 
kind understand  to  be  heirs."  We  do  not  con- 
cur in  this  view.  It  is  to  be  presumed  that 
Alexander  knew  who  was  meant  by  the  words 
"heirs  at  law;"  and  when  he  accepted  a  con- 
tract contdning  those  words,  in  the  absence  of 
anything  in  the  contract  manifesting  a  different 
intention,  we  will  presume  that  he  adopted  the 
legal  meaning  those  words  have  when  used  in 
statutes,  deeds,  and  other  instruments  of  writ- 
^^gf  by  persons  skilled  in  the  use  of  such 
words. 

Oaueh  v.  8t.  LouU  Mui.  L.  Ini.  Co,  88  111. 
252,  is  a  case  which  has  an  important  bearing 
in  regard  to  the  construction  to  be  placed  upon 
the  words  involved  in  this  case.  There  Gkitich 
obtained  a  policy  on  his  life,  payable  to  "his 
legal  heirs  or  assigns."  Be  died  leavinj;  sur- 
viving him  a  widow  and  diildren.  By  his  will 
the  policy  was  devised  to  the  children.  The 
widow  renounced  the  provisions  of  the  will, 
and  elected  to  take  under  the  statute.  It  was 
conceded  that  the  policv  did  not  pass  to  the 
chUdren  under  the  will  of  Gauch;  and  the  ques- 
tion arose  whether  the  term  "legal  heirs,  as 
Qsed  in  the  policy,  included  the  widow.  In 
passing  upon  this  question  it  is  said:  "In  cer- 


tain contin^ndes,  brothers,  sisters,  parents, 
and  even  kindred  in  the  remotest  degree,  are 
heirs  at  law;  but  it  would  be  absurd  in  the  ex- 
treme to  suppose  that  an  individual  having 
children,  who  should  devise  his  property  to  his 
'legal  heirs,'  intended  all  his  kinored  should 
take." 

The  legal  presumption  in  such  case  would 
clearly  be  that  he  intended  those  to  whom  the 
law  would  give  his  property,  real  and  personal, 
he  dying  intestate;  and  hence  it  is  the  actual 
capacity  of  inheritance  at  the  time  of  the  death 
of  the  owner  of  the  propertv,  and  not  the  fact 
that  a  particular  person  might  have  inherited 
from  him  under  a  state  of  facts  which  did  not 
exist,  that  determines  who  is  heir. 

If,  as  held  in  the  case  last  dted,  it  is  the  act- 
ual capadty  of  inheritance  at  the  time  of  the 
death  of  the  owner  of  the  propertv  that  deter- 
mines who  is  heir,  no  argument  is  needed  to 
establish  the  right  of  the  widow  in  the  case  to 
hold  the  fund  as  an  hdr  of  the  decease.  The 
Law  of  Descent  (chapter  89  of  the  Revised  Stat- 
utes, and  in  the  third  division  of  section  1, 
"Rules  of  Descent"}  provides  that  "When  there 
is  a  widow  or  surviving  husband,  and  no  child 
or  children*  or  descendants  of  a  child  or  chil- 
dren, of  the  intestate,  then,  after  the  payment 
of  all  just  debts,  one  half  of  the  real  estate, 
and  the  whole  of  the  personal  estate,  shall  de- 
scend to  such  widow  or  surviving  husband,  as 
an  absolute  estate  forever."  This  clause  of  the 
statute  establishes  the  right  of  the  widow  to 
claim  the  fund  as  heir,  within  the  meaning  of 
the  terms  of  the  policy. 

If  Alexander  at  the  time  the  contxact  of  in- 
surance wad  made  had  intended  to  make  pro- 
vision for  his  parents  and  brothers  and  sisters, 
doubtless  they  would  have  been  named  as  such 
in  the  certificates  of  insurance.  It  is  unrea- 
sonable to  suppose  that  he  had  them  in  mind 
when  the  contract  was  made;  otherwise  they 
would  have  beoi  mentioned  as  benefidaries. 
The  provision  in  the  policy  for  the  payment  of 
the  fund  to  the  heirs  at  law  was  a  very  natural 
one  indeed.  When  the  policv  was  obtained 
Alexander  had  no  children,  it  \a  true;  but  who 
can  say  that  he  did  not  intend,  by  the  certificate 
of  insurance,  and  by  the  use  of  the  words 
"heirs  at  law,"  to  provide  for  children  who 
might  be  thereafter  born  unto  him,  or,  on  the 
event  that  no  living  child  or  descendant  of  a 
child  should  survive  him,  that  then  his  widow 
should  take  the  fund  as  sole  surviving  heir? 

The  judgment  of  the  AppeOaU  Court  ioiU  be 
^fftfined, 

Bailey.  J,,  having  heard  this  case  in  the 
appellate  court,  took  no  part  in  its  decision 
here. 


RHODE  ISLAND  SUPREME  COURT. 


Daniel  JAMES 
Charles  L.  STEERE  et  aL 


t 


.B.L. 


.) 


1  An  attomejr  will  be  oompeUed  to  reconvey 
landoonvejedto  him  by  a  dlent  Intrust  for  the 
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dieot*s  children,  for  the  pnrpose  of  coercing  hJs 
wife  to  a  separation  on  advantageous  terms,  al- 
thou£rb  It  contains  no  power  of  revocation,  where 
the  client  was  under  a  misapprehension  as  to  the 
trustee^s  power  to  reconvey. 
2.  A  reconveyiu&oe  should  not  be  refused  on 
the  ground  that  the  transaction  was  against  public 
policy  and  that  the  grantor  was  <ti  parf  delicto* 


K)ttj. 
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where  a  deed  of  truft  bad  been  made  by  a  man 
vtdleslok  and  under  nervous  excitement,  to  a 
trustee  who  was  aotin^  as  his  oounsel,  for  the 
imipoee  of  ooeroing  his  wife  into  a  separation  on 
more  advantageipos  terms,  and  It  appears  that 
the  grantor  and  his  wife  have  been  alnoe  reunited. 

(Deoember  6, 1888L) 

BILL  to  set  aside  a  trust  deed,  executed  by 
plaintlfF  to  defendant  Steere.    Belitf grant- 
ed. 

The  complainant,  a  man  sixty-six  yean  of 
age,  has  brought  suit  against  his  three  children 
aod  Cliarles  L.  Steere,  representine  that  in 
April,  1885,  he  owned  three  lots  of  land  in 
Providence  on  which  there  were  five  bouses,  and 
that  in  November  of  the  preceding  year  be,  be- 
iog  then  a  widower,  married  Marjr  L.  James, 
bis  present  wife,  a  woman  in  every  way  re- 
spectable, but  on  account  of  the  opposition  of 
the  children,  who  were  bom  of  his  former  mar- 
riage, be  did  not  take  her  to  bis  home,  but  set 
about  preparing  to  go  to  live  with  her  in  an- 
other tenement.  These  preparations  were  in- 
terrupted by  an  illness  which  resulted  in  great 
nervous  prostration,  accompanied  by  morbid 
fears  and  delusions  relating  to  the  loss  of  his 
property.  The  children  (especially  Anna), 
taking  fuivanta^  of  his  debibtated  condition, 
represented  to  him  that  bis  wife  was  an  improp- 
er person  for  him  to  live  with,  endeavored  to 
keep  her  from  visiting  him,  and  continually 
importuned  him  to  make  some  settlement  by 
which  be  could  be  permanently  separated  from 
her,  also  threatening  to  do  nothing  for  him, 
and  to  leave  him  unless  he  would  make  such  a 
settlement. 

Influenced  by  these  importunities  and  actu- 
ated by  the  further  fear  that  Anna  would 
break  up  the  family  or  poison  herself,  as  she 
threatened  to  do,  be  consulted  with  Mr.  Steere, 
an  attorney -a^law,  whom  Anna  brought  to  the 
house,  in  regard  to  the  best  mode  of  effecting 
the  settlement  with  his  wife,  and  was  advised 
that  as  his  wife  could  run  bim  into  debt  be  bad 
better  convey  his  property  to  a  trustee  for  the 
benefit  of  his  children  and  then  leave  the  State 
until  she  should  agree  upon  the  terms  of  a  sep- 
aration. Thereupon,  he  deeded  the  propeity 
to  Mr.  Steere,  in  trust  for  the  benefit  of  bis 
children,  with  an  understanding  that  it  should 
be  reconveyed,  after  the  settlement,  to  him  on 
request,  and  left  the  State.  Returning  some 
months  later,  he  entered  into  a  covenant  with  his 
wife,  and  one  John  Dempsey,  who  acted  as  her 
trustee,  by  which  he  agreed  to  pay  her  $2,500 
in  full  satisfaction!  of  all  manner  of  claims 
against  him  or  bis  estate,  the  trostee  covenant- 
ing to  save  him  harmless  of  all  debts  contracted 
by  the  wife,  who  thereupon  made  a  deed  of  re- 
lease of  her  dower  rights  to  Steere  in  considera- 
tion of  said  sum,  which  Steere  raised  by  mort- 
gaging two  of  the  lots  to  the  Jackson  Institution 
for  Savings. 

After  the  execution  of  these  deeds  of  settle- 
ment, the  complainant  requested  Steere  to  re- 
oonvey  to  him  the  property,  and  on  bis  refusal 
to  do  so  brought  this  case  to  compel  such  re- 
conveyance. 

The  children  deny  the  use  of  any  undue  influ- 
ence on  their  father,  and  aver  that  he,  of  bis  own 
accord,  in  the  full  possession  of  his  faculties  and 
without  any  suggestions  from  them,  but  greatly 
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incensed  against  himself  for  having  any  relations 
with  Mary  L.  James,  an  unworthy  successor  to 
their  dead  mother,  and  fearing  that  through 
her  he  might  lose  his  property,  arranged  the 
trust  conveyance  to  Steere. 

Steere,  in  bis  answer,  denies  any  knowledge 
of  influence  exerted  on  the  complainant  by  the 
children  and  alleges  that,  having  been  sent  for 
by  the  complainant,  he  learned  his  wishes  and 
at  bis  request  prepared  the  trust  deed,  which 
was  fully  explained  to  the  complainant,  who 
showed  no  evidence  of  mental  weakness,  there 
beinc;  no  understanding  that  the  property 
should  be  reconveyed  after  a  settlement  bad 
been  effected  with  the  wife. 

The  complainant  is  now  living  with  his  wife, 
notwithstanding  the  separation  they  agreed 
upon,  in  a  tenement  in  one  of  the  houses,  the 
rest  of  it  being  occupied  by  several  of  the  chil* 
dren;  the  rents  of  the  other  bouses,  after  the 
payment  of  mortgage  interest,  taxes,  repairs 
and  other  expenses,  being  paid  to  all  the  chil- 
dren by  Steere. 

J/«wr«.  William  H.  Qreene  and  Patrick 
J.  MoCarthy»  for  plaintiff,  cited — 

Huffuenin  v.  Boidey,  2  Lead.  Cas.  Eq.  pt.  2, 
4th  Am.  ed.  top  1165  et  aeq.,  *556  et  seq,; 
Rhodes  v.  BaU,  L.  K  1  Ch.  252-257;  EveHtt  v. 
Everitt,  L.  R.  10  Eq.  405;  WoUaaton  v.  Tribe, 
L.  R.  9  Eq.  44;  OouUs  v.  Aewarth,  L.  R.  8  Eq. 
568;  HaU  v.  Hall,  L.  R  14  Eq.  866;  HaU  v. 
Ball,  L.  R  8  Ch.  480;  PhiUipsY.  MuUingi,  L. 
R.  7  Ch.  244;  Choke  v.  Lamotte,  15  Beav.  241, 
242;  PhiUipson  v.  Kerry,  82  Beav.  628;  Bus- 
8eir$  App.  75  Pa.  269,  279,  289;  Afiskey's  App. 
107  Pa.  611,  16  Reporter,  663;  Button  v. 
Thompson,  16  Reporter,  63j;  Qamsey  v.  Muiu 
dy,  18  Am.  Law  Reg.  N.  S.  845  and  notes  by 
Bispbam;  May,  Voluntary  Alienations,  452; 
Whelan  v.  Whdan,  8  Cow.  587;  Aylswor&i  v. 
Whiteomb,  12  R.  L  298;  Todd  v.  Orote,  88  Md, 
188,  189;  Oaae  v.  Case,  26  Mich.  484;  1  Story, 
Eq.  Jur.  18th  ed.  §§  800,  810,  and  notes;  Ford 
v.Harr%nffton,16  N.  Y.  285;  Boyd  y.DeLa  Mon^ 
tagnie,  78  N.  Y.  498;  Long  v.  Long,  9  Md. 
848;  CJook  v.  Oolyer,  2  B.  Mon.  72;  Boston  v. 
Batch,  69  Mo.  115;  Harrington  v.  Grant,  54 
Vt.  286;  Harper  y.  Harper,  28  Reporter,  464. 

Mr,  Edward  D.  Bassett  for  respondents. 

Per  Curiam: 

The  court  is  of  the  opinion  that  the  deed 
from  Daniel  James  to  Charles  L.  Steere,  men- 
tioned in  the  bill,  should  be  avoided  so  far  as  it 
can  be  without  affecting  the  mortgage  given 
by  said  Steere  to  the  Jackson  Institution  for 
Savings.  The  deed  was  a  voluntary  deed  given 
to  Steere,  as  trustee,  for  the  complainant's  chil- 
dren, and  contains  no  power  of  revocation. 
When  it  was  given,  Steere  was  acting  for  the 
complainant  as  bis  counsel,  and  we  think  the 
evidence  shows  that  the  complainant  under- 
stood from  the  lan^age  used  by  Steere  in  his 
conferences  with  bim  that  under  it  Steere  had 
power  to  reconvey  the  property  when  the  pur- 
pose for  which  the  deed  was  principally  given 
had  been  accomplished. 

This  being  so,  the  complainant  is  entitled  to 
a  reconveyance,  whether  he  was  intentionallr 
misled  by  Steere  or  not,  since  it  was  Steere  s 
duty  to  see  to  it  that  he  did  not  act  under  any 
misapprehension. 

It  appears  from  the  evidence  that  the  moving 
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purpiwe  which  led  to  the  making  of  the  deed 
'was  to  coerce  the  wife  of  the  coraplaiuaDt  to  a 
■eparation  from  him  upon  Bome  terms  which 
would  be  more  advanlageoua  than  he  could  ob- 
tain if  the  property  appareotly  remained  h{a. 
It  is  urged  that,  this  beinK  the  purpose,  the 
deed  was  against  public  policy,  and  that  the 
court  should  leave  the  partiea  in  tlie  predica- 
meni  io  which  the;  havs  placed  themsd'os. 

A  court  of  equity,  however,  does  not  aiwaya 
refuse  to  relieve  when  IhetranaactioDisagainst 
public  policy,  since  it  may  likewise  be  public 
policy  that  (he  traosaction  should  be  avoid- 
ed.   The  bill  nat«s,  and  the  evidence  shows. 


that  the  complalnaDt  and  hia  wife  have  come 
together  again,  and  are  now  living  happily  as 
husband  and  wife.  It  Is,  in  our  opioioD,  la 
coQcurrence  with  public  policy  that  tbe  prop- 
arty  ahould  be  restored. 

Moreover,  we  think  that  the  parties  cannot 
be  regarded  as  tn  pari  dtCieio.  It  appear*  that 
the  complainant  had  been  tick,  troubled,  and 
under  nervous  excitement  for  a  couaiderable 
time,  and  that  the  deed  was  made,  not  by  hit 
own  suggestion,  but  while  he  was  acting  under 
the  advice  of  the  defendant  as  his  counad.  1 
Slonr,  Eq.  Jur.  gg  298,  800;  JMy  t.  Grmtt, 
14  R.  L  618. 


H&SSAOHUSETTS  SUPREUE  JUDICIAL  OODRT. 


Jamea  H.  DEWIRE 
BOSTON  &  MAINE  R,  R 


1.  Tha  pelaAton  of  paasen^r  Is  cetabUsbed 
when  one  has  safely  eotered  a  paaHenger  oar  with 
the  IntenUoQ  of  becoming  a  paaaenger,  at  a  stop- 

iras  beld  out  lo  take  tmlo.  but  where  the]'  were 
permitted  to  be  lalfeu. 
I-  A  ptMaenger  who  goes  from  one  car  to  an- 
other of  a  muvlo^  ItbId,  to  And  a  seat,  does  not. 
wbUe  so  upon  the  platform,  take  the  risk  of  ool- 
Usloa  irltb  another  tialii;  and  when  bis  oonduct 
does  not  ooDtTlbute  to  an  Injury  froni  such  ool- 
llslon,  be  may  recover  from  the  railroad  oompany 
for  tta  n^llffenoe. 

(January  1. 1888.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  (o  recover  damages  for  per- 
sonal injuries  to  plaintiff,  who  was  injured 
while  ridigg  on  one  of  defendant's  trains,which 
plamliff  had  boarded,  not  at  a  regular  passenger 
•talion  of  the  defendant,  but  at  a  point  about 
600  feet  from  where  defendant's  road  crossed 
thai  of  another  railroad,  where  defeodant  was 


obliged  by  law  to  stop  its  trains  and  wait  until 
si^aled  to  go  ahead. 

Defendant  contended  that  plaintiff  had  no 
right  to  lake  the  train  at  this  place,  and  was 
therefore  not  a  passenger  when  he  was  injured. 
At  the  trial  in  toe  superior  court  before  Sher- 
man, J.  ,tbe  verdict  was  for  plaintiff  tor  |IS,000, 
and  defendant  accepted. 

Other  facts  appear  in  the  opinion. 

Mturs.  S.  Lincoln  and  W.  L  B»d^r  for 


Field,  J.,  delivered  theopinion  of  the  court: 
It  must  be  taken  that  the  defendant  beld  out 
no  inducement  or  invitation  lo  the  plaintiff  lo 
take  the  train  at  the  place  where  he  took  it,  but 
that  the  jury  mlKhl  fand,  on  the  evidence,  that 
the  defendant  permitted  passengers  to  take 
trains  at  this  place,  and  that  the  plaintiff  in 
taking  the  train  intended  to  become  a  passenger; 
and  it  is  with  reference  to  a  person  who  t&es 
atrain  undersuchcircumstanceaand  with  such 
an  intent  that  the  correctnesaof  the  inatructionB 
asked  for  must  be  determined. 

The  plaindff  was  not  a  (rcspasser  in  takjng 
the  tiaini  and  when  lie  had  reached  in  safety 
the  inside  of  a  passenger  car,  then  certainly,  it 


NOIK. — Carrier;  jmtaenoen,  tcho  are.  A  person 
imlUnfE  at  a  railroad  station  tor  iKissag^  upon  a 
train  soon  in  depart,  who  Is  Invited  by  the  llpkat 
•gent  to  Bit  In  an  empty  car  BtundlDK  on  the  side 
tra^k  while  the  alatiuo  roum  la  bojog  cleonod.  Is  a 
(•assenffer  In  the  care  of  the  company.    Bhaunon  v. 


upon  the  train.    I 


iny  owes  the  same  decree  of  onte  ti 
d  mall  agents  riding  la  the  postal  ci: 
*^e  maila.  as  they  dr  • ' 


Wastem  R. 
«Pa.iSO. 

fVeiohti 


0>rp.  IB  N.  T.  M4;  Pa.  K  Oo.  v.  Fi 


at  free  paaeTmr. 
>□  for  the  iraiulta 


pass  for  bla  wife,  by  fraudtilently  lepresenting  tbat 
she  wa»  the  owner  of  part  of  the  Stock,  it  was  held 
that  she  was  not  a  passenser.  Brown  v.  Mo.  K.  t 
T.  K.  Oo.  U  Ho.  Btt.  Bo.  a  psnoa  rldlo'  "nnn  ■> 
pass  whioh  oontalns  aertaln  oondlttons  w 


soeleets.  EUJoti 


reitiilar  laLwa;  tralo  Is  not  a  pMseocec  wltUo  the 
meaning  of  the  tenn.  Ulf  ley  v.  Ollmer.  8  Mont  W. 
A  pefsoo  who  secretca  blmaelf  i:poQ  the  oarrier's 
vehlole  with  the  Intent  of  'Wealing"  a  noace,  be- 
ins  there  fraudulently  and  without  (be  ouner's 


1889. 


Dbwirb  v.  Boston  &  Mainb  R.  R. 
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not  before,  he  became  a  passenger.  MerriU  ▼. 
BaHem  R,  Co.  180  Mass.  288. 

After  he  became  a  passenger  we  cannot  dis- 
tinguish his  rights  and  duties  from  those  of  the 
other  passengers. 

Tbe  injury  was  caused  by  a  locomotive  en- 
irine  of  the  defendant  company  which  was 
carelessly  driven  by  a  servant  of  the  company 
ai:ainst  the  car  on  the  platform  of  which  the 
pluintifl  was  standing.  There  were  no  vacant 
seats  In  the  car  which  the  plaintiff  first  entered, 
and  he  passed  towards  the  rear  of  the  train 
through  one  or  two  cars  in  search  of  a  seat, 
which  he  did  not  find.  "While  seeking  a  seat 
he  came  to  the  front  platform  of  the  l^t  pas- 
senger car  but  one,  and  was  standing  upon  this 
platform  looking  through  the  door  or  window 
of  the  car  in  search  of  a  seat.  While  he  was 
standing  in  this  position,  the  train  continuing 
its  motion  at  the  rate  of  from  five  to  eight  miles 
an  hour/'  the  engine  struck  the  car,  checked  or 
stopped  its  motion  and  partially  overturned  it, 
and  the  plaintiff  fell  backwards  and  was  in- 
jured. 

The  instructions  given  to  the  Jury  upon  the 
principal  question  were,  in  substance,  that,  if 
the  plaintiff  was  upon  the  platform  of  the  car 
intending  to  ride  there,  he  could  not  recover, 
but  if  he  was  there  **in  the  exercise  of  reason- 
able promptness  in  attempting  to  secure  a  seat," 
and  "his  stop  there  was  a  reasonable  one,"  and 
"he  was  not  there  for  the  purpose  of  riding," 
he  might  recover. 

In  Stewart  v.  Boston  db  P.  R.  Co,  6  New  Eng. 
Rep.  273,  146  Mass.  605,  it  is  said  that  "In  go- 
ing from  one  car  to  another  of  a  rapidly  mov- 
ing train  merely  for  his  own  convenience,  the 
plaintiff  took  upon  himself  the  risk  of  all  acci- 
dents not  arising  from  any  negligence  of  the 
defendant." 

In  the  case  at  bar  the  accident  arose  from  the 
negligence  of  the  defendant's  servant,  which 
must  be  regarded  as  the  negligence  of  the  com- 
pany; and  the  question  is  whether  there  was 
carelessness  on  the  pjMi  of  the  plaintiff  which 
contributed  to  the  injury.  If  it  be  assumed 
that  a  passenger  who  ^oes  from  one  car  to 
another  of  a  moving  tram  for  tbe  purpose  of 
finding  a  seat  takes  all  risks  which  are  obvious 


or  are  incident  to  the  motion  of  the  train,  yet 
it  cannot  be  held  that  he  takes  the  risks  of  a 
collision  with  a  locomotive  engine  or  another 
train.  He  could  not  foresee  that  such  a  collis- 
ion was  likely  to  happen,  and  his  goin^  upon 
the  platform  of  a  car  would  not  tend  m  any 
degree  to  bring  about  such  a  collision;  and  if  a 
collision  were  to  occur,  it  is  difficult  to  say  that 
a  position  on  the  platform  would  be  more 
dangerous  than  one  inside  the  car. 

Passengers  have  the  right  to  assume,  in  the 
absence  of  any  warning  or  evidence  to  the  con- 
trary,  that  one  passenger  car  is  as  safe  aa 
another;  and  if  there  is  no  reflation  of  the 
company  forbidding  it,  it  must  oe  that  passen- 
gers have  the  right  to  go  from  one  car  to  another 
while  the  train  is  in  motion  when  their  con- 
venience requires  it,  and  subject  to  the  risks 
which  are  incident  to  such  a  proceeding. 

In  the  case  at  bar,  we  think  that  there  was 
no  want  of  ordinary  care  on  the  part  of  the 
plaintiff  so  far  as  any  injury  from  collision  was 
to  be  apprehended,  and  that  the  plaintiff's  con- 
duct  did  not  contribute  in  any  decree  to  brinff 
about  the  collision  or  the  injury  which  resulted 
from  it.  There  is  no  evidence  that  the  conse- 
quences of  the  defendant's  negligence  could 
have  been  avoided  by  the  exercise  of  reasonable 
care  on  the  part  of  the  plaintiff.  The  presence 
of  the  plaintiff  upon  some  part  of  the  train 
which  was  struck  or  displaced  by  the  colliding 
engine  was  a  necessary  condition  of  the  plaint- 
iff's being  injured  thereby,  but  it  was  not  in  a 
legal  sense  a  contributing  cause  of  the  injury. 

Whether  the  plaintiff  would  have  been  hurt 
more  or  less  than  he  was  if  he  had  been  inside 
the  car  can  only  be  conjectured,  for  all  the 
passenirers  on  the  car  were  put  in  peril  be- 
cause the  car  was  partially  overturned  by 
the  collision.  The  plaintiff  could  not  reason- 
ably anticipate  any  danger  from  collision  in 
^oing  from  one  car  to  another;  and  he  was 
injured  because  he  happened  to  be  on  one  part 
of  the  train  rather  than  on  another,  and  not 
because  his  position  upon  the  platform  pecul- 
iarly exposea  him  to  such  a  danger.  We  think 
that  the  instructions  given  were  sufficiently 
favorable  to  the  defendant. 

Exceptions  overruled. 


aeseDt)  is  not  a  passenger.  In  Chioago  &  A.  B.  Ck>. 
T.  Bfichle,  88  DL  427.  it  was  held  that  a  railway  oom- 
pany  Is  not  liable  for  an  injury  to  a  person  who  ia 
riding  by  stealth  on  the  engine  in  violation  of  the 
rales  of  the  oompany.  known  to  hlnveven  though 
with  the  permission  of  the  engineer.  The  conductor 
upon  a  train  is  the  only  train  hand  who  can  bind 
the  company  by  his  assent  to  a  person  riding  free. 
A  person  who  gets  aboard  a  train  with  the  deliber- 
ate purpose  of  not  paying  his  fare  is  not  a  pas- 
aenger,  and  if  injured  no  recovery  can  be  had  by 
him,  except  where  the  negligence  producing  the 
Injury  is  groas  or  wanton.  JSigley  v.  Gilmer,  8 
Mont.  90. 

Penon  riding  frte^  emJtXtled  to  proUctUm  cw  pag- 
wenffer.  Where  a  person  is  riding  free,  by  the  con- 
sent of  the  oompianv  fairly  obtained,  he  is  a  pas- 
senger, and  entitled  to  all  lights  and  privileges  as 
saoo.  Austin  ▼.  QreaJb  Western  R.  Co.  L.  R.  2  Q.  B. 
442;  Todd  v.  Old  Ck>lony  &  F.  R.  B.  Go.  8  AUen,  18: 
Pblla.  &  &  R.0O.  V.  Derby,  66  U.  S.  14  How.  468  al 
L.  ed.  aOB);  Jaoobus  v.  St.  jPaul  &  a  B.  Co.  80  Minn. 
126;  Rose  v.  Des  Moines  Valley  R.  Co.  30  Iowa,  246. 
So,  where  he  rides  free  at  the  invitation  of  an  agent 
of  the  carrier,  although  the  agent  has  violated  his 
dufer  by  inviting  him,  yet,  if  there  is  no  collusion 
on  nia  part  with  the  agent  to  defraud  the  company, 
be  is  not  deprived  of  his  rights  or  remedies  as  a 
passenger  as  to  injuries  received  through  the  negU- 
genoe  of  the  oompany.  Wilton  v.  Middlesex  R.  Co. 
107  Mass.  106;  Pittobuzg,  A.  ftJL  Fa8..R.  Go.  v.  Oald- 
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woU,  74  Pa.  421;  Washburn  v.  Nashville  &  a  R.  Co. 
3  Head,  688;  Creed  v.  Fa.  R.  Go.  86  Pa.  138;  2  Wood, 
Railway  Law,  1080.  But  where  a  person  knowing 
the  rules  gets  upon  a  freight  train,  even  with  the 
assent  of  the  conductor,  and  pays  no  fare,  he  can- 
not be  r^rarded  as  a  passenger.  Houston  &  T.  GL 
R.  Go.  V.  Moore,  48  Tex.  81, 80  Am.  Rep.  98;  Baton  v. 
DeL  etc.  R.  Co.  67  N.  Y.  aSS.  The  true  rule  in  such 
a  case  is  where  a  person  fraudulently  induces  an 
agent  of  the  company  to  disregard  Bis  duty,  and 
permit  him  to  ride  free,  be  is  not  a  passenger  in  the 
strict  legal  sense  of  the  word.  Toledo,  w.  &  W.  R. 
Co.  V.  Brooks,  81  IlL  246.  Even  If  a  person  boarded 
the  train  without  the  permission  or  knowledge  of 
the  conductor,  yet  if  the  conductor,  after  he  became 
aware  of  his  presence  on  the  train,  sulfered  him  to 
remain,  lie  was  entitled  to  the  same  protection  as  If 
he  had  paid  his  fare.  See  Sherman  v.  Hannibal  & 
St.  J.  R.  Go.  72  Mo.  65;  Muehlhausen  v.  St.  Louis  R. 
Go.  6  West.  Rep.  860, 01  Mo.  882.  It  is  not  Important 
that  the  plaintiir  did  not  take  passage  as  an  ordi- 
nary passenger,  or  that  he  paid  no  fare  (Jaoobus  v. 
St.  Paul  &  CT  R.  Go.  20  Minn.  125),  nor  whether  the 
plaintiff  stood  in  the  proper  relation  to  the  defend- 
ant of  a  passenger  toward  whom  it  owed  the 
peculiar  duty  which  grows  out  of  such  relation* 
Creed  v.  Pa.  R.  Co.  86  I%l  138;  Seoord  v.  St.  Paul,  M. 
&  M.  R.  Co.  18  Fed.  Rep.  221;  Lucas  v.  Milwaukee  & 
St.  P.  R.  Co.  83  Wis.  41;  Wilton  v.  Middlesex  R.  Ga 
107  liasB.  106;  Gradin  v.  St.  Paul  &  D.  R.  Co.  80  Minn. 
217. 
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CHEMICAL    ELECTRIC    LIGHT    & 
POWER  CO. 

V, 

James  H.  HOWARD. 
(....Man.....) 

1.  An  Eng^Uflh  patentt  If  regular  in  form  and 
in  existence  as  a  dooument,  to,  by  f  oroe  of  the 
BngUsh  decisions,  sufficient  consideration  to  sup- 
port a  promlsMry  note  made  In  Massachusetts, 
even  although  the  patent  is  in  fact  iuTBlld  for 
want  of  novelty,  and  notwithstanding  the  fact 
that  under  the  Haasachusetts  decisions  a  note 
given  for  an  invalid  United  States  patent  to  with- 
out consideration. 

&  A  elaiue  in  a  oontnMSt,  made  in  the  United 
States,  by  citizens  thereof,  for  the  sale  of  a  cer- 
tain English  patent,  that  **  It  to  understood  that 
said  English  patent  to  in  full  force  and  effect, 
otherwise  said  H.  Is  to  be  relieved  from  payment,** 
etc.— <x>n8trued  to  mean  that  the  patent  was  to 
be  "of  effect**  in  a  sense  that  a  United  States 
patent  must  be  to  obtain  recognition  in  our 
oourta. 

(January  4,  1880.) 

ON  defendant's  exoeptions.    Suitained. 
Action  of  contract,  founded  upon  the  fol- 
lowing note,  release  and  agreement: 

NOTJS. 

$1,000.00.        Boston,  Mass. ,  April  28, 1886. 

July  1,  1886,  or  fifteen  days  after  I  haveper- 
missioh  to  give  pHblicity  to  the  fact  that  the 
Chemical  Eilectnc  Light  A  Power  Company 
own  foreign  patents  of  Thos.  John  Handfbrd, 
coyering  the  use  of  bichromate  of  soda  in 
galvanic  batteries,  I  promise  to  pay  to  the 
Chemical  Electric  Light  A  Power  Company 
the  sum  of  one  thousand  dollars,  value  re- 
ceived, as  per  agreement  executed  this  day. 

Jas.  H.  Howard. 

RlBLEAfiE. 

Whereoi,  A  certain  agreement,  a  copy  where- 
of is  hereto  annexed,  was  entered  into  on  the 
28d  day  of  April,  1886,  between  the  Chemical 
Electric  Light  &  Power  Company  and  James 
H.  Howard,  by  which  said  company  agreed, 
amonff  other  thin^,  to  sell,  assign,  transfer 
and  deliver  to  said  Howard  certain  patent 
rights,  purchased  for  it  in  France  by  Alfred 
Rodman,  and  also  to  deliver  to  said  Howard 
certain  papers  and  letters  patent;  and  whereas. 
It  is  desired  to  have  said  patent  rights  pur- 
chased by  said  Rodman  assigned  directly  to 
said  Howard  by  said  Alfred  Rodman,  or  by 
Stephen  M.  Weld  of  Boston,  in  case  said  as- 
signment from  said  Jarriant  to  said  Weld  is 
this  day  in  existence,  excepting  an  assignment 
covering  said  rights  for  the  united  States,  in- 
stead of  by  said  Chemical  Electric  Light  & 
Power  Company,  and  to  relieve  said  company 
of  any  further  obligation  to  deliver  to  said 
Howard  the  aforesaid  papers,  documents  and 
letters  patent  and  rights,— iVow,  therefore,  in 
consideration  of  the  sum  of  $1.00  and  other 
valuable  considerations  to  roe,  said  Howard, 
in  hand  paid,  the  receipt  of  which  is  hereby 
acknowl^ged,  I,  the  said  Howard,  hereby  ac- 
cept the  assignment  of  said  Rodman,  dated  the 
third  day  of  August,  1886,  and  the  assignment 
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of  said  Weld,  dated  August  5,  1886,  covering 
the  aforesaid  patent  rights  purchased  by  saia 
Rodman  in  France.  Due  execution  and  deliv- 
eiT  of  said  assiCTments  is  hereby  acknowl- 
edged, in  full  suDstitution  for  the  assignment 
covering  such  rights  to  be  made  by  said  com- 
pany in  accordance  with  the  agreement  afore- 
said; and  I  relieve  said  company  of  all  further 
liability  to  deliver  to  me  the  papers,  letters  and 
patent  rights  under  said  agreement,  provided 
said  assignment  by  said  Rodman  and  Weld 
cony^s  to  me  all  rights  acquired  by  said  Rod- 
man from  Jarriant,  excepting  for  the  United 
States. 

In  witness  whereof,  I  hereunto  set  mv  hand 
and  seal  at  Boston,  County  of  Suffolk  and 
Commonwealth  of  Massachusetts,  this  5th  day 
of  August,  A.  D.  1886. 

Jas.  H.  Howard.      [Seal.) 

Agbbbmrmt. 

This  agreement,  made  this  2dd  day  of  April, 
1886,  between  the  Chemical  Electric  Liglit  & 
Power  Company,  a  corporation  organized  un- 
der the  Laws  of  Maine,  and  doing  ousiness  in 
Boston,  Mass.,  and  James  H.  Howard,  of 
Medford,  Massnclmsetts. 

Witnessetk:  Whereas,  The  said  company, 
through  its  president,  Stephen  M.  Weld,  and 
Mr.  Alfred  Kodmnn.  have  bought  and  acquired 
certain  patent  rights,  respecring  the  use  of 
bichromate  of  soda,  from  the  inventor,  Benoit 
Jarriant,  of  Paris,  for  the  United  States,  and 
also  for  "  everywhere,"  meaning  all  countries 
outside  of  the  United  States  where  Benoit  Jar- 
riant or  Thos.  John  Handford  of  England,  his 
patent  agent,  have  any  rights  whicb  arc  or 
may  be  secured  to  him  or  them  by  renson  of 
the  issue  to  said  Handford  of  a  certain  English 
patedt,  numbered  1956  of  A.  D.  1882,  25th  of 
April,  and  sealed  on  the  17th  day  of  October, 
1882;  and  whereas.  Said  Howard  desires  to  ac- 
quire and  own  all  of  said  patent  rights  so  pur- 
chased and  acquired  Inr  said  company  for  all 
the  countries  outside  of  the  United  States^ 

Now,  ther^ore.  It  is  agreed  as  follows:  For 
and  in  consideration  of  one  himdred  shares  of 
stock  of  the  Chemical  Electric  Light  &  Power 
Company  transferred  by  said  Howard  unto 
said  Alfred  Rodman  and  delivered  to  Stephen 
M.  Weld,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  the  sum  of  one  thousand 
dollars  (|1,000)  cash,  to  be  paid  unto  said 
Stephen  M.  Weld  for  said  company  by  said 
Howard,  the  Chemical  Electric  Light  & 
Power  Company  hereby  agree  to  sell,  assign, 
transfer  and  deliver  unto  said  Howard,  each 
and  every  patent  right  covering  all  countries 
outside  of  the  United  States  purchased  for  it 
by  s&id  Rodman  in  France,  recently,  and  to 
deliver  the  necessary  petition,  power  of  attor- 
ney, and  otbes  papers  executed  by  said  Thos. 
John  Handford,  or  Benoit  Jarriant,  necessary 
to  secure  to  said  Howard  the  issue  of  such  let- 
ters patent  as  he  may  desire  to  have  issued,, 
and  to  deliver  to  him  all  letters  patent  that 
have  already  \>een  issued  to  said  Handford  in 
countries  oMtside  of  the  United  States,  provided 
said  company  incur  no  expense.  Any  expense 
necessary  to  accomplish  above  to  be  paid  for 
by  said  Howard. 

In  consideration  of  the  above,  said  Howard 
agrees  to  pay  the  sum  of  one  thousand  dollars 
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($1,000)  unto  said  compaoy,  on  or  before  the 
first  djij  of  July,  1886.  or  sooner  if  the  patent 
to  be  applied  for  in  the  United  States  covering 
said  Haodford's  invention  should  be  issued  be- 
fore that  *date,  and  further  agrees  to  transfer, 
assign  and  deliver  to  said  company  two  (2)  cer- 
tain patents  already  applied  for  by  him,  cover- 
ing improvements  in  ^vanic  batteries,  so  far 
as  said  inventions  relate  to  the  United  States, 
so  soon  as  said  letters  patent  are  granted  and 
issued  by  the  United  States  Patent  Office.  It 
is  further  agreed  that  said  company  shall  bear 
the  expense  of  obtaining  the  Handiord  patent 
in  the  United  States,  and  that  said  Howard  is 
to  b&iT  the  expense  of  obtaining  the  two  (2) 
patents  already  applied  for  by  him;  and  fur- 
ther, that  if  it  is  lound  that  the  English  patent 
No.  1956,  hereinbefore  referred  to,  does  secure 
unto  said  Handford  or  Jarriant  and  his  assigns 
the  exclusive  use  of  bichromate  of  soda  in  all 
galvanic  cells  whei'ein  soda  can  be  used,  then 
said  Howard  is  to  pay  unto  said  company  a 
further  consideration  of  10  per  cent  of  the 
net  profits  received  by  him  from  the  sale  of 
said  English  patent  right,  and  also  lU  per  cent 
of  the  net  profit  received  from  the  sale  of 
rights  under  said  Handford  or  Jarriant  in  all 
countries  where  it  gives  Handford  or  Jarriant, 
or  his  a^^signs,  the  exclusive  use  of  bichromate 
of  soda  in  galvanic  batteries. 

It  \r  further  agreed  that  should  the  entire 
cost  of  obtaining  said  English  patent  of  Hand- 
ford prove  to  be  less  than  $1,000  (aside  from 
the  one  hundred  shares  of  stock  paid  to  Alfred 
Rodman),  then  and  in  that  event  the  said  com- 
pany shall  return  all  excess  over  and  above 
the  actual  amount  of  expense  incurred  by  said 
Rodman  in  obtaining  for  said  company  said 
English  Handford  patent,  and  the  other  for- 
eign rights  purchased  from  him,  or  from  said 
Benoit  Jarriant. 

It  is  understood  that  said  English  patent  No. 
1956  is  in  full  force  and  effect,  otherwise  said 
Howard  is  to  be  relieved  from  the  payment  of 
said  11,000  in  cash  under  this  agreement. 

It  is  likewise  understood  that  said  Howaixl 
is  to  make  no  claim  upon  said  company  for 
compensation  for  his  management  of  its  business 
and  finances  up  to  May  1,  1886,  and  for  such 
further  time  as  he  may  continue  to  manage  its 
business  and  finances  without  a  written  agree- 
ment as  to  compensation. 

Chemical  Electric  light  &  Power  Co. 
Stephen  M.  Weld,  President. 
Jas.  H.  Howard: 
Witness:  H.  S.  Thompson. 

At  the  trial  in  the  superior  court  before  Sher- 
man, J.,  and  a  jury,  the  plaintiff  put  in  evi- 
dence the  originals  of  these  documents,  and  the 
defendant  admitted  that  the  plaintiff  had  taken 
out  the  United  States  patent,  and  paid  the  ex- 
pense thereof,  as  required  in  said  agreement. 
The  parties  agreed  that,  instead  of  calling 
experts,  the  Law  of  England,  so  far  as  material, 
might  be  proved  by  reading  from  the  statutes 
ana  the  reported  decisions  of  English  Courts, 
hat  not  from  text  books. 

The  plaintiff  put  in  evidence  the  English 
Patent  Act  of  1868,  16  A  17  Victoria,  chap.  6, 
ditto  of  1888,  46  &  47  Victoria,  chap.  57;  also 
the  English  Patent  Office  leceipts,  and  the  de- 
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f  cndant  admitted  that  the  Enelish  Patent  Offloo 
fees  had  been  duly  paid.  The  plaintiff  also 
put  in  evidence  the  cases  to  be  found  in  Good- 
eve's  Patent  CaiBcs,  it  being  agreed  that  both 
sides  might  use  the  full  reports  of  the  cases- 
from  the  original  sources  quoted  by  Gk>odeve, 
also  the  following  cases: 

Gray  v.  miingion,  21  Up.  Can.  C.  P.  288; 
HaU  Y.Ctmtfer,  2  C.  B.  N.  S.  22;  Smith  v.  NeaU^ 
2  C.  B.  N.  S.  67;  Wiles  v.  Woodward,  5  Excb. 
I W.  H.  A  G.)  657;  Bowman  v.  Taylor,  2  Ad.  & 
El.  278. 

The  defendant  objected  to  the  admission  of 
the  first  case  above  mentioned,  on  the  ground 
that  it  was  an  Upper  Canada,  and  not  an  En- 
glish, case,  and  so  not  within  the  scope  of  the 
agreement  of  parties.  But  the  court  admitted 
the  case,  and  the  defendant  excepted. 

The  plaintiff  proved  that  it  duly  gave  How- 
ard ])ermi8sion  "to  give  publicity  to  the  fact 
that  the  Chemical  Electric  Light  &  Power  Com- 
pany owned  foreign  patents  of  Thomas  John 
Handford  covering  the  use  of  bichromate  of 
soda  in  galvanic  batteries." 

The  defendant  offered  evidence  tending  to 
show: 

First,  That  he  was  induced  to  execute  the 
agreement  by  conduct  and  statements  of  the 
plaintiff's  officers,  which,  as  he  claimed, 
amounted  in  law  to  false  and  fraudulent  repre- 
sentation. 

Second,  That  there  was  an  absolute  failure  of 
consideration  both  for  the  agreement  and  note. 

Third,  That  the  release  was  obtained  of  the 
defendant  under  the  following  circumstances: 
Rodman  had  taken  the  assignment  from  Jar- 
riant in  his  own  name,  and'had  subsequently 
assigned  his  interest  therein  to  Weld,  and  it 
was  supposed  that  Jarriant  had  also  assigned 
to  Weld;  that  to  simplify  matters/and  to  avoid 
a  succession  of  transfers  to  the  company  and 
from  the  company  to  Howard,  it  was  decided 
to  have  the  assignments  made  directly  from 
Rodman  and  Weld  to  Howard,  Weld  saying 
that  he  would  only  do  it  on  condition  that  that 
made  a  clear  end  of  the  whole  thin?;  that  at 
the  time  of  the  execution  of  the  release,  the 
assi^ments  were  in  possession  of  Weld,  the 
president  of  the  company;  that  Howard  waa 
led  to  expect,  and  did  expect,  to  receive  the 
assignments  upon  signing  the  release,  but  that 
instead,  after  signing,  be  was  informed  by 
Weld  that  the  directors  had  instructed  him 
that,  instead  of  giving  the  assignments  to 
Howard,  he  should  put  them  in  trust;  that  he, 
Weld,  did  not  feel  authorized  in  giving  up  the 
papers  until  the  amount  of  Howard's  note  had 
been  paid,  and  that  the  only  way  he  could  de- 
liver them  would  be  that  they  should  go  to 
Elidder,  Peabody  A  Co's  and  put  the  papers 
in  trust  with  instructions;  that  Howara  then 
wrote  a  letter  to  Kidder,  Peabody  &  Co.,  in- 
closing the  assignments,  authorizing  them  to 
send  tnem  to  London,  to  be  there  delivered  to 
one  Burroughs,  only  upon  payment  of  a  certain 
draft,  out  of  the  proceeds  of  which,  if  paid  ,Weld 
was  to  receive  $1,000.  If  the  draft  should  be 
dishonored,  the  assignments  were  to  be  re- 
turned to  Boston, and  to  Mr.  S.  M.  Weld,  and  this 
letter  and  inclosed  assignments  were  by  mut- 
ual agreement  delivered  by  Howard  to  Kidder, 
Peabody  &  Co.;  that  thereafter  the  draft  OD 
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Burroughs  was  dishonored  (on  the  ground  of 
the  alleged  inyaliditj  of  the  Handfora  patent), 
4iDd  the  assignments  beine  returned  from  Lon- 
don to  Kidder,  Peabody  &  Co.  were  by  them 
delivered  to  and  receipted  for  by  Weld,  and 
have  ever  since  remained  in  the  possession  of 
the  plaintiff  company. 

Fourth,  That  the  English  Handford  patent, 
No.  1956  of  1882,  was  mvalid  by  reason  of  a 
prior  publication  of  that  portion  thereof  re- 
lating to  the  use  of  bichromate  of  soda  in  gal- 
vanic batteries,  in  an  English  patent  of  one 
Highton,  No.  1648.  of  1871,  claiming  that  by 
reason  thereof  said  Handfonl  patent  was  not  at 
the  time  of  the  signing  the  Howud  agreement 
in  full  force  and  effect;  and  he  asked  the  court 
•to  make  certain  rulings  in  the  construction  of 
the  Howard  agreement,  the  Howard  release, 
the  Handford  and  Highton  patents,  and  as  to 
•the  English  Law  relating  to  the  novelty  and 
validity  of  a  patent;  and  further,  to  instruct 
the  jury  that  if  they  should  find  the  Handford 
patent  to  have  been  originally  invalid,  they 
-should  find  for  the  defendant,  as  the  grant  of 
an  interest  in  or  right  under  a  void  patent  is 
not  a  valid  consideration  for  a  promise  by  the 
.grantee. 

i  be  plaintiff  objected  to  the  admission  of  any 
evidence  to  show  want  of  consideration  for  the 
note;  or  that  the  Handford  patent  was  invalid; 
or  that  the  instruments  referred  to  in  the  re- 
lease, as  having  been  delivered  to  Howard,  had 
not  been  delivered;  or  that  the  plaintiff  com- 
p«iny  was  not  the  owner  of  the  "Jarriant 
rights;"  contending  that  the  defendant  was  es- 
topped from  setting  up  any  of  these  defenses, 
by  reason  of  the  rdease  and  other  documents 
in  evidence, 

The  plaintiff  also  objected  to  the  admission 
•of  any  evidence  to  show  fraud,  or  that  the 
cost  of  obtaining  the  Jarriant  rights  was  less 
than  $1,000. 

But  the  court  admitted  the  evidence,  ds  bene, 
subject  to  the  plaintiff's  exception, with  a  view 
to  submitting  certain  questions,  to  be  thereafter 
framed,  to  the  jury,  for  chem  to  return  a  spe- 
•cial  verdict  thereon,  the  understanding  of  the 
xx>url  being  that  both  counsel  agreed  to  this 
•course;  but  after  the  evidence  was  all  in,  the 
counsel  for  the  defendant  stated  to  the  court 
that  such  was  not  his  understanding,  and  that 
he  wished  to  go  to  the  jury  generally,  leaving 
them  to  bring  in  a  general  verdict.  This  the 
court  declined  to  permit,  and  without  any  spe- 
cific rulings  of  law,  at  the  reauest  of  the  plaint- 
iff orderedf  a  verdict  for  the  plaintilT  in  the  sum 
of  $1,000,  with  interest  from  the  date  of  the 
plaintiff's  writ— to  all  of  which  the  defendant 
•excepted. 

2dr.  Georffe  A.  O.  Emat  for  defendant 

Mr.  W.  SfRogrers  for  plaintiff. 

Knowltoiit  J.,  delivered  the  opinion  of  the 
•court: 

The  promissory  note  upon  which  this  suit  is 
brought  was  onlv  a  part  of  a  contract  of  which 
the  rest  appears  in  the  writing  called  the  How- 
ard agreement,  executed  on  the  same  ddy. 
The  defendant  at  the  trial,  introduced  evidence 
tending  to  show  that  the  English  Handford 
patent,  referred  to  in  the  contract,  was  invalid 
oy  reason  of  a  prior  publication  "  of  that  por- 
tion thereof  relating  to  the  use  of  bichromate 
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of  floda  in  galvanic  batteries,  in  an  English  pa- 
tent of  one  Highton,"  in  1871. 

So  far  as  appears  by  the  reference  to  the  pa- 
tent in  the  several  contracts  before  os,  this  use 
is  all  that  it  professed  to  cover,  and  il  there  was 
such  prior  publication  it  is  void.  And  even  if 
it  purport^  to  include  an  additional  inven- 
tion which  is  new  and  useful,  under  the  En- 
glish Law, which  differs  in  this  particular  from 
Uie  American,  a  prior  publication  of  this  part 
would  render  the  whole  invalid.  Morwin  t. 
Seatoard,  2  Mees.  &  W.  644;  Brunion  v.  Hawkei, 
4  Bam.  &  Aid.  541. 

We  must  assume,  therefore,  that  the  Jory 
might  have  found  the  patent  to  be  void  because 
the  invention  was  not  new. 

The  only  consideration  for  the  defendant's 
promise  to  pay  the  $1,000  was  the  plaintiff's 
asp^eement  to  assign  this  patent;  and  it  has 
often  been  held  in  this  Commonwealtii  that  a 
promissory  note,  given  for  an  assignment  of  an 
invalid  patent,  is  without  condderation.  Dick- 
inson V.  Hall,  14  Pick.  217;  LeUer  v.  Palmer,  4 
Allen,  145;  Nash  v.  Lull,  102  Siass.  60;  Ear- 
low  V.  Putnam,  124  Mass.  558. 

If  this  had  been  an  American,  instead  of  an 
English,  patent,  there  would  be  no  doubt  that 
the  evidence  offered,  if  convincing,  would  have 
shown  the  note  to  be  worthless  for  want  of  con- 
sideration. But  the  English  Courts  have  given 
to  assignments  of  patents,  and  to  contracts  pur- 
porting to  grant  licenses  and  convey  rights  un- 
der patents,  an  interpretation  different  from 
that  which  is  given  them  here.  Perhaps  from 
a  disinclination  to  go  so  far  as  the  American 
Courts  in  holding  that  a  vendor  impliedly  war- 
rants his  title  to  a  chattel  sold  while  in  his  pos- 
session, and  perhaps  in  part  on  account  of  the 
practice  there  in  relation  to  issuing  patents, 
the  Courts  in  England  hold  that  one  who  pur- 
chases a  patent,  or  rights  under  a  patent,  in  the 
absence  of  fraud  and  of  express  stipulation, 
must  be  presumed  to  look  to  the  existence  of 
the  patent  as  a  document  which  prima  fade 
gives  a  risrht,  rather  than  to  the  facts  behind 
the  patent,  upon  which  its  validity  depends. 
Hall  V.  (hnder,  2  C.  B.  N.  8.  22,  58;  J!foton  v. 
Brooks,  7  Hurt.  &N.  499;  Trotmany.  Wood,  18 
C.  B.  N.  8.  479;  Adie  v.  ClarA,  L.  R.  8  Ch. 
Div.  134;  Lawes  v.  Purser,  6  EL  &  Bl.  980; 
Smith  V.  Neale,  2  C.  B.  N.  8.  67. 

Of  such  a  contract  Lord  Campbell  said  in 
HaU  V.  Conder:  "The  thing  contracted  for 
was  a  real  patent  under  the  Great  Seal,  al- 
though, bv  reason  of  circumstances  not  within 
the  knowledge  of  either  party  at  the  time  of 
the  contract,  it  might  ultimately  prove  value- 
less. "  See  also  cases  in  which  it  is  held  that  one 
contracting  in  reference  to  a  patent  is  estopped 
to  deny  its  validity.  Bowman  v.  Taplor,  2  Ad. 
&  El.  278;  HiUs  v.  Laming,  9  Exch.  256;  Cut- 
ler V.  Bower,  11  Ad.  &  El.  N.  S.  973;  Wiles  v. 
Woodward,  5  Exch.  (W.  H.  &  G.)  557. 

The  subject  matter  of  the  contract  in  the 
present  case  is  a  patent,  which  can  have  no 
existence  outside  of  the  country  in  which  it 
was  rranted.  Its  nature,  and  to  a  great  extent 
its  value,  depends  upon  English  Law.  Under 
the  decisions  of  the  English  Courts,  it  is  bo  far 
property  that  it  may  constitute  a  valuable 
consideration,  and  may  be  a  subject  of  a  valid 
contract,  even  if  void  for  want  of  novelty. 
We  are  of  opinion,  therefore,  that  the  evidenoe 


im. 


CiiKMlUAL  EliECrKIG  LiGHT  &  POWBB  CO.  T.  HOWARD. 


171 


offered  would  not  liave  warranted  a  verdict 
that  the  note  was  without  consideration. 

The  contract  contains  this  clause:  "  It  is  un- 
derstood that  said  English  patent  No.  195G  is  in 
full  force  and  effect;  otherwise,  said  Howard  is 
to  be  relieved  from  the  payment  of  said  $1,000 
in  cash  under  this  agreement."  The  plaintiff 
contends  that  the  first  part  of  this  clause  means 
no  more  than  that  all  the  formal  requirements 
of  the  law  in  relation  to  granting  patents  had 
been  complied  with.  The  defendant  contends 
(bat  the  words  **  full  force  and  effect "  relate, 
not  merely  to  the  form  of  the  patent,  but  to  its 
substance  and  validity.  We  must  look  care- 
fully at  the  situation  of  the  parties  when  the 
cootrect  was  made«  to  see  if  we  can  ascertain 
XheiT  meaning. 

llie  plainUCf  bad  Just  purchased  of  Jarrinnt 
his  patent  for  France  and  for  England,  with 
such  rights  as  could  be  conveyed,  to  the  use  rif 
tbeuivention  in  other  parts  of  the  world,  and 
bad  paid  him  therefor  $392.  The  en  tire  expense 
iDcurred  hy  the  plaintiff  in  obtainic^  these 
rights  was  about  $1,000.  The  last  clause  of 
the  contract  indicates  that  the  defendant  was 
the  plaintiff's  business  and  financial  manager, 
and  was  presumably  familiar  with  this  part  of 
lib  business. 

The  plaintiff  retained  the  invention  for  use 
in  the  United  States,  and  arranged  to  apply  for 
a  patent  here,  which  the  *biU  of  excepiions 
shows  that  it  afterwards  obtained.  It  agreed 
with  the  defendant  to  convey  him  the  patent 
for 'England  for  one  hundred  shares  of  the 
fftock  of  the  plaintiff  corporation,  which  were 
then  delivered;  and  for  $1,000  cash,  to  be  paid 
according  to  the  terms  of  the  note;  and  for  an 
agreement  by  the  defendant  to  transfer  to  it 
two  patents,  for  which  the  defendant  had  al- 
ready applied  in  the  United  States,  and  which 
lie  ^ap  to  pay  the  expenses  of  obtaining;  and 
for  an  agreement  to  make  no  claim  for  services 
as  bufineBs  managex  of  the  plaintiff  up  to  May 
Ij  1886. 

It  can  hardly  be  supposed  that  either  of  the 
parties  was  in  doubt  as  to  there  being  an  English 
patent  in  proper  form,  upon  which  the  required 
fees  had  been  paid  to  the  government;  for  the 
purchase  had  Just  been  made  through  an  agent 
sent  frooQ  America  to  transact  the  business, 
and  the  last  fees  due  upon  the  patent  had  been 
paid  about  two  years  before.  But  they  may 
well  have  heen  doubtful  as  to  the  "  force  and 
effect"  of  the  patent  in  securing  the  exclusive 
rights  for  which  the  defendant  wanted  it. 

The  plaintiff,  in  his  argument,  seems  to  dis- 
regard the  ordinary  meaning  of  the  words  in 
qaestion.  The  existence  of  the  patent  as  a 
(iocumeot  formally  correct,  is  assumed  through- 
out all  the  contracts.  The  provision  as  to  its 
"force  and  effect "  relates  to  something  more. 
Upon  this  question  of  interpretation,  the  fact 
tlyit  the  parties  were  Americans,  contracting 
here  in  reference  to  property  in  a  foreign  land, 
is  proper  for  consideration.  They  may  be  pre- 
sumed to  have  known  that  an  American  pa- 
tent, void  for  want  of  novelty,  would  not  even 
he  a  sufficient  consideration  for  a  promise. 
This  stiptilation  seems  intended  to  require  a 
patent  which  should  be  ''  of  effect,"  in  a  sense 
that  an  American  patent  must  be  to  obtain 
recognition  in  our  courts. 
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Moreover,  it  is  to  be  observed  that  this  provis- 
ion relieves  the  defendant  only  from  the  pay- 
ment of  the  money.  It  leaves  the  plaintiff  to 
retain  the  one  hundred  shares  of  stock,  and  the 
two  American  patents,  and  the  defendant's 
services  as  manager.  If  the  parties  had  been 
providing  for  a  mistake  as  to  the  existence  of 
the  patent  as  a  document,  or  for  a  case  where 
a  patent  had  become  void  for  nonpayment  of 
fees,  they  naturally  would  have  contracted  for 
a  restoration  to  the  defendant  of  the  entire  con- 
sideration. 

The  provi<*ion  that  the  defendant  should  pay 
an  additional  sum,  if  the  patent  secured  "  the 
exclusive  use  of  bichromate  of  soda,  in  all 
galvanic  cells  wherein  soda  can  be  used," 
should  not  be  overlooked.  We  have  not  the 
patent  before  us,  and  have  nc^  means  of  know- 
mg  its  contents  except  as  they  are  referred  to  in 
the  several  contracts,  and  so  we  can  only  draw 
inferences  doubtfully. 

But  it  seems  probable  that  the  parties  not 
knowing  whether  the  patent  wm"  in  force  and 
effect  in  reference  to  the  public  use  of  the  in- 
vention named  in  it,  and  of  other  similar  inven- 
tions, intended  to  stipulate  that,  if  it  should 
prove  to  be  void  for  want  of  novelty  or  for 
other  like  cause,  the  defendant  should  lose  all 
that  he  had  given  for  it  in  stock,  patents  and 
services,  but  should  not  pay  the  $1,000  in  cash; 
and  that  if,  on  the  other  hand,  it  should  not 
only  secure  the  use  of  bichromate  of  soda  in  the 
particular  way  described  in  it,  but  should  aUo 
cover  the  use  of  it  in  galvanic  cells  in  every 
possible  way,  he  should  pay  an  additional  sum. 
The  evidence  in  reference  to  the  invalidity  of 
the  patent  should  therefore  have  been  submit- 
ted to  the  Jury. 

The  contract  of  August  6,  1886,  called  the 
Howard  release,  and  the  acts  of  the  parties  on 
that  day  and  subsequently,  were  equivalent  to 
a  performance  by  the  plaintiff  of  the  contract 
of  April  23,  188(8.  The  delivery  to  Kidder, 
Peabody  &  Co.  was  assented  to  by  the  defend- 
ant, and  no  fraud  was  practised  upon  him  in 
connection  with  it;  but  his  execution  of  the 
release  puts  him  in  no  worse  p»osition  than  if 
the  English  patent  had  been  assigned  to  him  in 
the  manner  contemplated  by  the  first  agree- 
ment. If  that  had  been  done,  he  would  still 
have  been  entitled  to  be  relieved  fiom  paying 
the  note,  if  it  appeared  that  the  patent  was  in- 
valid. 

The  exception  in  regard  to  the  evidence  of  a 
decision  in  Canada  was  waived  at  the  argu- 
ment. 

We  discover  no  other  error  in  the  ruling  at 
the  trial.  The  bill  of  exceptions  does  not  show 
that  evidence  was  introduced  which  would  have 
warrant^  a  finding  that  the  defendant  was  in- 
duced to  execute  the  original  agreement  by 
fraud. 

We  do  not  understand  that  any  question  was 
raised  in  regard  to  the  cost  of  obtaining  the  En- 
glish patent, except  whether  the  reasonably  nec- 
essary expenses  of  transacting  the  business,  be- 
yond the  payments  to  the  inventor,  to  the  patent 
solicitors,  and  to  the  consul  for  fees,  should  be 
included.  By  the  ruling  of  the  court,  that 
question  was  properly  answered  in  the  affirma- 
tive. 

Exceptions  sustained^ 
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L  One  who  redeems  property*  in  whiob  lie 
afterwards  beoomes  a  tenant  In  common,  from  a 
tax  sale,  is  entitled  to  have  the  lien  kept  alive  as 
against  hJs  ootenant,  until  the  latter  shall  have 
paid  his  share  of  the  taxes,  if  there  are  no  special 
fiduciary  relations  between  the  parties,  although 
he  takes  no  steps  to  assert  and  preserve  his  lien 
as  prescribed  by  Pub.  Stat.  chap.  12,  M  68, 6i,  66. 

1  Pub.  Stat.  chap.  18,  M  68, 64, 65,  relat- 
ing to  the  preservation  ofa  lien  in  favor 
of  one  tenant  in  commoh  who  pays  taxes,  as 
against  his  ootenants,  apply  simply  to  a  pajrment 
in  the  first  instance,  not  to  a  redemption  of  the 
premises  after  a  sale  when  the  tenant  takes  a  deed 
which  is  put  on  record. 

8L  A  suit  fbr  partition,  brought  by  a  tenimt  in 
common,  yml  be  defeated  by  a  valid  adverse 
claim  to  the  premises,  made  by  his  cotenant, 
under  a  tax  title. 

(January  16, 1880.) 

ON  petitioner's  exceptions.     OverruldcL 
Petition  for  ^rtition. 

The  facts  sufSclently  appear  in  the  opinion 
of  the  court. 

Mr,  E.  B.  Callendar  for  petitioner. 

MessTB.  A.  &  J.  R.  ChnrchiU,  for  respond- 
ent D.  T.  Hurley: 

The  petitioner  had  not,  at  the  time  of  filing 
his  petition,  any  right  of  entry  and  possession, 
as  the  law  reqiures. 

Pub.  Stat.  chap.  178,  §  ZiHunneweU^,  Tay- 
lor,  6  Gush.  472;  Parker  v.  Baxter,  2  Gwy,  185; 
Oemghiin  v.  Qray,  181  Mass.  57;  Newton  Bank 
▼.  HuU,  10  Allen,  144;  Phelpe  ▼.  Palmer,  15 
Gray,  499. 

Under  the  tax  deed  respondent  had  an  abso- 
lute and  Indefeasible  title  to  the  estate.  If 
defeasible,  b^  reason  that  there  remained  in  the 
petitioner  a  nght  of  redemption,or  that  respond- 
ent's title  was  in  trust  for  the  petitioner's  and 
respondent's  use  and  benefit,  this  action  must 
equally  f  aU. 

FuUer  v.  Bradley,  23  Pick.  8,  9;  Blodgett  v. 
midreih,  8  Allen,  186. 

If  the  trust  among  cotenants  might  have  been 
implied,  it  fails  where  the  consent  or  acquies- 
cence or  laches  of  the  claimant  appears,  or  the 
fact  that  they,  the  tenants  in  common,  come  in 
under  different  purchases  or  instruments  or 
titles. 

Michottd  V.  Oirod,  45  U.  8.  4  How.  561  (11 L. 
cd.  1102).  See  SiacJchouseY.  BarnsUm,  10  Ves. 
Jr.  467,  Bonney  v.  Ridoard,  1  Cox,  Ch.  149; 
Oampbea  y.  Walker,  5  Yes.  Jr.  678, 18  Ves.  Jr. 
601. 


Holme*,  /•,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  partition.  In  1870  the 
petitioner,  Thomas  Hurley,  inherited  one  un- 
divided half  of  the  premises  from  his  mother, 
subject  to  his  fathers  tenancy  by  the  curtesy'. 
On  l^oYember  14,  1879,  the  uther  died  and  the 
other  half  which  had  belonged  to  him  under  a 
separate  conyeyanoe  descended  to  the  petition- 
er  and  the  respondents,  two  sons  of  tiie  father 
by  a  later  wife.  On  September  8,  1879,  before 
the  father's  death,  the  premises  were  sold  for 
taxes,  to  one  Capen.  On  December  6,  1880, 
the  respondent,  Daniel  T.  Hurley,  paid  Capen 
the  amount  necessary  to  redeem  the  premisea 
and  took  a  release  from  him.  At  that  time  the 
respondent's  mother  was  in  possession.  In  the 
spring  of  1882  Daniel  T.  Hurley  took  possession. 
The  petitioner  has  never  offered  to  repay  any 
pjart  of  the  sum  paid  to  Capen,  and  the  ques- 
tion raised  by  the  exceptions  is  whether  Capen*8> 
deed  to  him  is  a  bar  to  this  petition. 

There  has  been  some  uncertainty  as  to  the 
extent  and  grounds  of  the  principle  that  a  pur- 
chase of  a  taix  title  by  one  tenant  in  common 
inures  for  the  benefit  of  all.  Frentz  v.  Khtteh, 
28  Wis.  812,  818;  Oonn.  Mut.  Z.  Ins,  Go.  v. 
Bvlte,  45  Mich.  118,  120;  BothmU  v.  DetDees„ 
67  U.  8.  2  Black.  618,  618  (17  L.  ed.  809,  811). 

Some  cases  dwell  principally  on  the  existence 
of  a  fiduciary  relation  (Lloyd  v.  Lynek^  28  Pa. 
419, 424;  VanH<ymeY,  Fonda,  5  Johns.  Ch.  888, 
407;  Flinn  v.  MeKinley,  44  Iowa,  68;  Weare  ▼. 
Van  Meter,  42  Iowa,  128;Vendbl€Y,Beauc/iamp^ 
8  Dana,  821,  824);  while  others  put  the  propo- 
sition in  the  narrower  form,  that  a  tenant  in 
conmion  cannot  take  advantage  of  a  title  created 
by  his  own  default  as  against  his  cotenant. 
Choteau  v.  Jones,  11  lU.  800,  822;  Vorie  v. 
Thomas,  12  111.  442;  Dubois  ▼.  Campau,  24 
Mich.  860,  808;  Lacey  ▼.  Daois,  4  Mich.  140, 
152;  Downer  v.  SmWt,  38  Vt.  464,  468.  See 
Piatt  V.  8t,  Olair,  6  Ohio,  227;  Bernaly. Lynch, 
86  Cal.  185,  146;  Garithers  v.  Weawr,  7  Kan. 
110. 

Undoubtedly,  as  is  said  by  Dixon.  Ch.  J., 
dissenting,  in  Smith  ▼.  Letns,  20  Wis.  850,  856,. 
it  will  be  found  in  most  of  the  cases  that  the 
party  setting  up  the  tax  tiUe  was  under  an  ob- 
ligation to  pay  tiie  taxes. 

It  has  been  held  that  a  tenant  in  common 
could  purchase  a  tar«  title  from  a  stranger  after 
the  period  of  redemption  had  expired,  and  hold 
it  for  his  own  benefit  (Beinbot/i  v.  Zerbe  Bun 
Improvement  Co.  29  Pa.  139;  Kede  v.  Cunmng- 
ham,  2  Heisk.  288;  Watkinsv.  Eaton,  30  Maine^ 
529,  586;  Coleman  v.  Coleman,  8  Dana,  898, 
403);  and  in  this  Common  wealth,  it  is  decided 
that  he  may  take  an  assi^ment  of  a  paramount 
mortgage,  and  rely  on  it  to  defeat  a  petition 
for  a  partition.    Blodgett  y.  HUdreth,  8  Allen, 


Note.— Parfftion  between  tenants  in  common.  It 
Is  not  admissible  in  actions  for  partition  to  try 
oonflloting  claims  to  the  legal  title,  but  the  equi- 
table rifirbts  and  claims  may  be  determined.  Knapp 
V.  HungerCord,  7  Hun,  690.  SeeTown  v.  Needham, 
8  Paige,  646;  German  v.  Macken«  6  Paige,  288;  Gan- 
non V.  Iiomaz,  1 L.  B.  A.  0S7. 

CotenanlvaiuinataoMis,  Where  one  of  the  tenants 
In  common  of  an  undivided  tract  of  land  pays  the 
taxes  upon  his  share  of  the  tract,  and  a  certain 
number  of  acres,  undivided,  are  sold  out  of  the 
whole  tract,  to  pay  the  taxes  upon  the  shares  of  his 
ootenanta,  his  legal  interest  in  the  whole  tract  will 
not  be  diminished  by  such  sale;  but  the  sale  will 
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only  diminish  the  interests  of  his  cotenants  in  the 
undivided  craot.  Braicer  v.  Devereauz,  8  Paige,  618; 
Knapp,  Partition,  205.  A  tenant  in  common  who 
buys  on  a  state  tax  title  cannot  set  it  up  in  equity 
as  paramount  to  that  uf  his  cotenant,  but  he  has  a 
charge  on  the  land,  as  against  him,  for  reimburse- 
menC  Allen  v.  Poole,  Mlfiss.  823.  The  purchaser 
does  not  lose  what  be  pays  beyond  what  is  needful 
for  discharging  the  lien  upon  his  own  interest. 
TTja  cotenanni  must  refund  to  him  such  portion  as 
is  found  to  be  Just.  Baker  v.  Whltlnff,  8  Sumn.  478; 
Burhans  v.  Van  Zandt,  7  N.T.  fiS&Phelan  v.  Boylan, 
25  Wis.  079;  Chiokerlng  v.  Eaile,  88  Bl.  Stt-jAnson  v. 
Anson,  20  Iowa  M:  Maul  v.  Bider,  61  Pa.  877. 
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186.  On  the  other  hand,  it  has  been  held  that 
s  parchase  of  a  tax  certificate  before  the  period 
of  redemption  has  expired,  by  one  who  is  not 
a  tenant  m  common  at  the  time,  will  inure  to 
the  benefit  of  the  other  tenants  in  common  if 
be  becomes  such  before  he  gets  the  tax  deed. 
FUnn  V.  MeKifdey,  44  Iowa,  68:  Tiee  v.  Derby, 
59  Iowa,  812, 814.  Compare  8need  ▼.  Atherton , 
^  Dana.  276,  279. 

There  are  strong  grounds  for  saying  that 
there  were  no  special  fiduciary  relations  be- 
tween the  petitioner  and  the  defendant  in^this 
case.  Their  titles  were  in  part  derived  from 
different  souices.  Frentz  v.  KloUch,  28  Wis. 
312,  318. 

According  to  the  bill  of  exceptions,  the  de- 
fendant was  not  in  possession  when  he  took 
the  lax  deed  (Wright  v.  8perr^,  21  Wis.  881, 
;{37),  and  he  had  no  interest  in  the  premises 
when  the  tax  was  assessed  or  until  after  they 
were  sold;  while  the  petitioner  owned  one  half 
subject  to  his  father's  tenancy  by  the  curtesy. 
It  is  at  least  consistent  with  the  facts  stated  to 
sflsnme  that  the  petitioner  was  not  relying  on 
^e  respondent  in  any  way.  See  Matthews  v. 
mm,  22  Pick.  48,  52. 

Again;  it  would  be  pressing  the  notion  of 
default  veiy  far  to  say  that,  although  the  de- 
fendant was  a  stranger  to  the  estate  at  the 
time  of  the  sale,  yet,  since  he  might  have  re- 
deemed, he  could  not  found  a  title  on  his  f aU- 
ore  to  do  so. 

But  it  is  unnebessaiT  to  decide  what  would 
haye  been  the  effect  if  the  defendant  had  taken 
a  conveyance  of  the  tax  title  to  a  third  person 
and  had  given  the  transaction  the  form  of  an 
assignment.  For  whether  the  defendant  had  a 
light  to  take  an  assignment  or  not  he  certainly 
had  a  right  to  redeem  and  pay  off  the  incum- 
brance. ±*ub.  Stat.  chap.  12,  §  49.  See  Cough- 
Un  V.  Oray,  181  Mass.  56,  58;  Langleyv,  Ciior 
|»fl,  184  Mass.  82:   CkKce  y.  Woleott,  27  Pa.  154. 

Which  of  the  two  transactions  took  place 
may  be  a  question  for  the  jury  under  some  cir- 
cumstances. CoxeY.Woleott,  supra.  But,  as 
was  said  in  Watkins  y.  Eaton,  80  Maine,  529, 
^,  a  case  yery  similar  in  principle  to  the  one 
at  bar,  "When  a  part  owner  obtains  a  convey- 
ance of  his  own  share  and  the  share  or  shares 
of  cotenants  by  payment  of  the  precise  amount 


required  to  redeem  them,  he  must  be  presumed, 
in  the  absence  of  all  rebutting  testunony,  to 
have  done  so  in  the  exercise  dr  a  legal  right. 
And  in  such  case  the  whole  so  conveyed  will 
be  redeemed  from  the  sale."  See  Shenoin  y. 
Boston  Five  Oent  8av.  Bank,  187  Mass.  444. 
449. 

It  is  plain  on  the  face  of  the  deed  accepted 
by  the  defendant  Daniel  T.  Hurley  that  he  re- 
deemed the  premises  in  the  exercise  of  his  legal 
right  so  to  do;  and  it  follows  that  the  lien  of 
tha  tax  sale  was  discharged  in  such  a  sense  that 
it  could  not  ripen  into  a  legal  title  as  against 
his  cotenants,  except  upon  their  refusal  or  neg- 
lect to  pay  their  share.  Watkins  v.  Eaton,  and 
Wears  v.  Van  Meter,  supra. 

When  the  question  arises  whether,  as  the 
respondent  has  paid  the  tax  and  has  not 
taken  the  steps  to  assert  and  preserve  his  lien 
prescribed  by  Public  Statutes,  chap.  12,  §§  68- 
65j  his  rights  are  not  eone  altogether.  But  we 
thmk  that  it  would  be  too  hardi  a  con- 
struction of  those  sections  to  hold  that  they 
apply  to  a  redemption  of  the  premises  after  a 
sale,  when  the  tenant  takes  a  deed  which  is  put 
on  record.  We  interpret  the  statute  as  intended 
to  apply  to  a  payment  in  the  first  instance, 
when,  unless  a  certificate  is  filed  as  provided, 
there  will  be  nothing  in  the  registry  to  show 
the  tenant's  claim,  and  when  no  other  statutory 
mode  of  devesting  the  title  of  his  cotenanta  has 
been  set  in  motion. 

We  are  of  opinion  that  although  the  tax  is 
legally  paid,  as  we  have  said,  yet  the  respond- 
ent Daniel  Hurley  is  entitled  to  have  the  lien 
kept  alive  for  his  benefit  until  the  petitioner 
shall  have  paid  his  share.  Until  that  time  the 
petitioner  has  no  right  to  the  possession  of  any 
part  of  the  land,  in  equity  or  at  law.  Watkins 
V.  Eaton,  80  Maine,  529,  585.  See  McOabe  v. 
Sioap,  14  Allen,  188,  191;  Qibson  v.  Orehore,  8 
Pick.  475,  5  Pick.  146,  150;  Popkin  v.  Bum- 
stead,  8  Mass.  491.  Therefore  the  petition  was 
rightly  dismissed.  Pub.  Stat.  chap.  178,  g  8; 
Blodgett  v.  Hildreth,  supra;  Bradl^  v.  Fuller, 
28  Pick.  1,  8;  Hunneioelly,  Taylor,  6  Cush.  473; 
Coug7UinT.  Oray,  181  Mass.  57;  Husband  ▼. 
AUrich,  185  Mass.  817,  818. 

Exceptions  overruled. 
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A  aliip  crwner  who,  to  exonerate  himself,  has,  as 
bailee  of  the  cargo,  recovered  and  received  from 


the  owner  of  another  vessel,  in  a  suit  in  admiralty 
for  damaffes  for  a  collision,  the  value  of  the  carsro 
as  well  as  dama^res  for  injury  to  his  ship,  is  an- 
swerable to  the  owner  of  the  carflTO  (or  to  the  in- 
surer subrogated  to  such  owner's  right)  for  tlie 
whole  value  thereof  so  received,  without  deduc- 
tion for  the  expenses  of  the  litigation  in  whioh  it 

was  obtained. 

(February  0, 1889.) 


I^OTE.— Responsibilities  of  carrier  by  water,  Car- 
riere  of  mercnandise  by  water  are  insurers,  and  lia- 
ble for  every  loss  or  damasre  to  the  merohandise, 
tmleas  it  happened  by  the  act  of  God.  the  public 
«Bemy,  the  shipper,  or  by  some  other  cause  ex- 
^eptea  Id  the  contract  of  Bblpment.  Germania  Ins. 
Co.  V.  The  Lady  Pike,  88  U.  8. 21  Wall.  1  (22  L.  ed.  499); 
The  Niagara  v.  Gordes,  62  C.  8. 21.  How.  7  (16  L.  ed. 
41);  Hannibal  &  St.  J.  R.  Go.  v.  Swift,  70  U.  S.  12  WalL 
36  (20  L.  ed.  423).  A  common  carrier  who  insures  a 
«argo,  accepted  by  him  to  carry  from  Kew  York  to 
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HuflTalo,  against  all  losses  excepting  those  occa- 
sioned by  tnef  t,  robbery  or  barratry  of  the  master 
or  crew  of  the  vessel  on  whioh  they  are  Bhipped  or 
want  of  care  and  skill,  may  recover  the  full  value  of 
the  goods  insured  by  him  on  showinff  a  loss  by  fire, 
for  which  he  is  answerable.  Van  Katta  v.  Kntual 
Security  Ins.  Co.  2  Sandf .  49(h  Edwards.  Bailments, 
856.  By  the  general  custom,  or,  as  it  is  termed  in 
England,  the  custom  of  the  realm^  whioh  is  the 
foundation  of  the  common  law  on  the  subject,  the 
common  oarrtor  intrusted  with  goods  for  carnag« 
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ACTION  for  moTiey  had  and  received.   Tried 
by  the  Court  (Wallace,  J.),  without  a  jury. 
Judamentfor  plaintiffa. 
The  case  appears  from  the  opinion. 
Mr,  J.  Langfdon  Ward  for  plaintiffs. 
Mr.  William  W.  Goodrich  for  defend- 
ant. 

Wallace*  /.,  delivered  the  following  opin- 
ion: 

The  plaintiffs  are  underwriters  who  had  in- 
sured a  cargo  of  lumber  shipped  in  July,  1878, 
on  the  schooner  "  S.  B.  Hume/'  which  cargo 
was  lost  by  a  collision  between  the  schooner 
and  a  steamship,  and  sue  to  recover  a  sum  of 
money,  representiog  the  value  of  the  cargo, 
which  came  to  the  hands  of  the  defendant  in 
the  progress  of  a  suit  in  admiralty  brought  by 
the  owners  of  the  schooner  against  the  steam- 
ship to  recover  damages  sustained  by  the  col- 
lision, including  the  loss  of  the  cargo.  The 
plaintiffs  have  succeeded  to  the  rights  of  the 
owners  of  the  cargo  by  subrogation.  The  de- 
fendant was  the  managing  owner  of  the 
schooner,  and  the  active  party  in  prosecuting 
the  suit  in  admiraltv  in  behalf  of  the  owners. 

The  libel  in  the  admiralty  suit  averred,  in  re- 
spect to  the  cargo,  that  the  owners  of  the 
schooner  were  entitled  as  carriers  to  recover 
the  value.  The  court  decided  in  the  admiralty 
suit  that  both  the  schooner  and  the  steamship 
were  in  fault  for  the  collision,  and  decreed  that 
both  parties  to  the  suit  were  liable  to  the  own- 
ers 01  the  cargo  lost  for  the  full  value  thereof; 
and  also  decreed  against  the  steamship  in 
favor  of  the  owners  of  the  schooner  for  one 
half  the  damages  sustained  by  the  schooner  in 
the  collision.  The  sum  found  by  the  decree  to 
be  owing  for  loss  of  the  cargo  was  $8,496.92; 
and  the  sum  awarded  for  the  half  of  the  dam- 


ages  to   the   owners  of  the  schooner   was 
14,426.22. 

After  the  decree  was  rendered,  and  peadini; 
an  appeal  from  the  district  court  to  the  cirrait 
court,  the  owners  of  the  steamship  paid  into 
court  so  much  of  the  sum  awarded  against  the 
steamship  as  would  satisfy  the  claims  of  the 
owners  of  the  cargo,  to  wit:  $8,496.92;  andthi^ 
was  done  in  order  that  the  owners  of  the  steam- 
ship  might  discharge  themselves  from  liability^ 
to  the  cargo  owners  in  a  suit  threatened  or 
brought  in« another  jurisdiction  by  the  cargo 
owners  against  the  steamship.  The  decree  of 
the  district  court  having  been  affirmed  by  the 
circuit  court  upon  the  appeal,  the  owneRof 
the  steamship  paid  the  balance  of  the  deciee  to 
the  proctor  lor  the  owners  of  the  8choo*ier ;  and 
shortly  thereafter  such  proctor  made  ao  appli- 
cation to  the  court,  and  ot)tained  an  order,  that 
the  $8,496.92  which  had  been  paid  i-«to  the 
registry  of  the  court  by  the  owners  oi  the 
steamship  be  transferred  to  him  in  behalf  uf 
the  owners  of  the  schooner.  This  order  was 
applied  for  by  the  instructions  of  the  present 
defendant,  and  the  defendant  receiyed  the 
money  from  the  registry  of  the  court,  lesa  the 
sum  of  $1,000  which  was  retained  by  the  prcc- 
tor  for  his  services  in  the  cause. 

The  theory  of  the  present  action  is  that  tl? 
money  paid  into  court,  and  withdrawn  by  tte 
intervention  of  the  defendant,  is  the  proceeds 
of  the  careo  for  which  the  defendant  is  liabie 
to  the  plain  tiffs,  who  are  the  real  owners,  a£  for 
money  had  and  received.  The  defendant  in- 
sists that  he  is  entitlc<l  to  retain  out  of  tliese 
moneys  such  proportion  of  the  expenses  of  I  he 
litigation  between  the  owners  of  the  schooner 
ann  the  steamship,  including  counsel  fees,  as 
the  amount  recovered  for  the  cargo  bears  to 
I  the  whole  amount  of  the  recovery  against  the 


is  respoDfilble  at  all  events  for  every  Injury  arislng- 
in  any  other  way  than  by  the  act  of  God  or  of  pub- 
lic enemies.  Cofrss  v.  Bernard,  2  Ld.  Baym.  019; 
Dale  V.  Hall,  1  wlK  281.  Loss  by  flood  or  storm  is 
loflB  by  the  act  of  God;  and  a  common  carrier  is  ex- 
cused wben  the  damage  resulted  from  this  cause 
immediately.  MempbiP  &  C.  R. Co.  v.  Reeves*  77  U .  8. 
10  Wall.  176  a9  L.  ed.  009).  His  respoDEiblllty  is  es- 
tablished with  a  view  to  public  policy,  to  the  reward 
which  be  receives,  to  his  character  as  an  insurer, 
and  to  the  terms  of  his  contract,  express  or  implied. 
Jeremy.  Carriers,  81-38.  He  must  answer  for  all 
losses  not  caused  by  the  act  of  God  or  the  Kinir^s 
enemies.  Mors  v.  Slue,  Raym.  (Sir  T.)  220,  1  Vent. 
190, 238;  Colt  v.  MoMechen,  6  Johns.  160.  The  act  of 
God  means  somethinfr  quite  different  from  wbnt  is 
expressed  by  the  terms  "Inevitable  accident"  as 
these  are  ordinarily  used.  In  fact,  the  carrier  has 
been  held  answerable  for  losses  caused  byaccidcnis 
which  were  to  him  entirely  inevitable.    Abb.  Shipp. 

St.  8,  chap.  4,  fi  1;  Forward  v.  Pittard,  1  T.  R.  Si; 
[cArthur  v.  BeareLjl  Wend.  196;  Trent  Nav.  Co.  v. 
Wood,  8  Esp.  127.  where  the  loss  happens  in  any 
way  throuerh  the  afrency  of  man,  it  cannot  be  con- 
sidered the  act  of  God.  Forward  v.  Pittard.  1 T.  R. 
27;  Campbell  v.  Morse,  1  Harper,  L.  R.  468;  Elliott  v. 
Rossell,  10  Johns.  11;  Robertson  v.  Kennedy,  2  Dana, 
430;  Gordon  v.  Buchanan,  6  Yerg.  82;  Tumey  v.  Wil- 
son, 7  Yerff.  340:  Amies  v.  Stevens,  1  Strange.  128; 
Edwards,  Biiil men ts,  456. 

Carrier  may  recover  for  logs,  or  dettrudlon  of  carfTO. 
The  owner  and  master  is  the  fc>ailee  of  the  cariro, 
and  so  rcsporsit'le  to  the  shippers  or  insurers  for  the 
safe  transportation  and  delivery  thereof:  and  to  ful- 
fill his  obligations  and  secure  bis  reward,  he  was 
entitled  repossession,  and  might  maintain  an  action 
for  its  destruction.  Commercial  Transp.  Co.  v. 
Fltzhugh,  08  U.  8. 1  Black,  582  (l^  L.ed.  110):  NeweU 
V.  Norton,  70  IT,  B.  8  Wall.  287  (18  L.  ed.  273).  The 
owners  of  a  vessel  wrongfully  injured  by  a  collision 
may  recover  for  Injury  done  to  the  cargp  (Oom- 
merdat  Transp.  Co.  v.  Fltzhugh,  supra:  The  Com- 
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mander  In  Chief,  68  U.  a  1  Wall.  48, 17  Lb  ed.  609^  :» 
its  fuU  value  if  totally  lost  (The  NaiTan««ii.«ie:u 
Olcott,  255:  The  Russia.  8  Ben.  479;  The  Commaiider 
in  Chief,  supra);  the  value  to  be  estimntcd  from  the 
value  at  the  port  of  shipment.  Including  expen^t'S 
of  transportation  to  the  place  of  coUisioiu  the  lad- 
ing of  the  cargo,  etc.,  and  interest  at  6  per  cent  per 
annum  (The  Monticello  v.  Mollison,58  U.  8.17  Hci». 
152, 15  L.  ed.  68;  The  Glaucus,  1  Low.  »71;  The  Aloj»po, 
7  Ben.  125:  The  Anna  Mnria,  15  U.  8.  2  Wheat.  <&::,  4 
L.  ed.  202;  The  Ocean  Queen,  5  Bintchf.  494;  Sm.-.h 
V.  Condry, 42  U.  S,  1  How.  2H,  11 L.  ed. 35;  TheLJ wlr, 

I  Gall.  815 ;  Seaman  v.  The  Credent  City,  1  Bond.  11>; 
The  Mary  J.  Vaughun,  2  Ben.  60. 81  U.  8. 14  WalL  256, 
20  L.  ed.  807);  Interest  on  value  of  cargo  (The  Apol- 
Ion,  22  U.  S.  9  Wheat.  8(i2, 6  L.  ed.  Ill ;  The  Anna  Qiih- 
arina,  6  Chr.  Rob.  Adm.  10);  the  value  of  the  caiigo 
at  the  market  price  at  the  home  port  of  the  injured 
vessel  at  the  time  it  would  ordlnarllv  have  arrived 
there  (Swift  v.  Browneli,  1  Holmes,  467;  The  Joshua 
Barker,  Abb.  Adm.  215);  its  value  at  the  time  and 
place  of  shipment,  without  including  Ices  of  pn  fits 
which  would  have  been  realized  by  oompletincr  tha 
voyage.  The  Mary  J.  Vaughan,  2  Ben.  4Y;  Smith  v. 
Condry,  42  U.  S.  1  How.  ^(U  L.  ed.  86).  Futnre 
pronts  may  be  allowed  as  damages,  but  specnlatire 
and  merely  possible  prriflts  cannot  be  all  'wed.  The 
Mas^ower,  1  Brown,  Adm.  887;  Lacour  v.Kew  York 
CityLS  T)uer,  406;  St  John  v.  New  York  City.  6  Duer, 
815;  Walter  v.  Post.  6  Diier,  8C3;  Allison  v  Chandler, 

II  Mich.  542;  SewaU's  P'hIIs  Bridge  v.  Flsk,  2»  N.  H. 
171;  GnfSn  v.  Colver,  16  N.  Y.  489;  Destv,  Shipp.  At 
Adm.  I  401.  The  respondent  in  the  action  Is  noc 
presumed  to  know,  or  bound  to  inquire,  as  to  the 
relative  equities  of  parties  claiming  the  damages. 
He  is  bound  to  make  satislactlon  for  the  injury  bn 
has  done.  When  he  has  once  made  it  to  the  injured 
parties,  he  cannot  be  made  liable  to  another  suit 
at  the  instance  of  any  merely  equitaMe  claimant. 
The  Monticello  v.  Mollison,  68  U.  S.  17  How.  19  (15 
L.  ed.  68;  NeweU  v.  Norton,  70  U.  8. 8  WalL  9B  ilS 
L.  ed.  273). 
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■teamsbip;  and  he  asserts  that  upon  an  adjust- 
meD(  of  tiie  expenses  incoired  in  the  liti^tion 
upon  that  basis  only  the  sum  of  $878. 84  re- 
mains due  to  plaintins. 

The  deliveiy  of  ^oods  to  a  carrier  for  trans- 
portation vests  in  him  a  special  property  which 
authorizes  him  to  maintain  an  action  against 
any  person  who  disturbs  his  possession  or  does 
any  mjuiy  to  the  goods.  Every  bailee  has  a 
temporary  qualified  property  m  the  thing  of 
which  possession  is  delivered  to  him  by  the 
bailor  which  entitles  him  to  maintain  an  action 
against  any  stranger  who  injures  it;  and  the 
reason  is  because  he  is  answerable  over  to  the 
bailor,  and  ought  not  to  be  responsible  for  the 
loss  without  being  able  to  resort  to  the  person 
who  was  the  original  cause  of  the  injury.  Story, 
Bailments,  §  98. 

A  carrier  by  vessel  for  hire,  whether  strictly 
a  common  carrier  or  not,  assumes  the  ordinary 
obligations  of  a  common  carrier,  and  is  bound 
to  cany  the  goods  shipped  to  their  destination 
unless  prevented  by  the  act  of  God,  or  the  pub- 
lic encmy.or  the  act  of  the  shipper,or  one  of  the 
excepted  perils  expressed  in  the  contract  of  ship- 
ment. TliB  Maggie  Uammand,  76  U.  8.  9  Wall. 
485  (19  L.  ed.  772?;  The  Commander  in  Chief, 
68  U.  S.  1  WaU.  48,  61  (17  L.  ed.  609, 611);  The 
Niagara  v.  Cardes,  62  U.  S.  21  How.  7  (16  L. 
ed.  41). 

It  is  just,  therefore,  that  he  should  be  per- 
mitted to  indemnify  himself  from  a  wrong 
doer  against  his  liability  to  the  shipper  or 
owner. 

In  prosecuting  the  suit  against  the  steam- 
ship the  defendant  did  not  assume  to  act  as  an 
ageot  for  tlfle  owners  of  the  cargo,  but  he 
claimed  to  recover  the  value  of  the  goods  lost 
by  virtue  of  his  special  property  in  them  as  a 
carrier.  It  is  familiar  law  that  the  special 
right  of  property  conferred  by  a  bailment  is 
sufficient  to  enable  the  bailee  to  recover  the  full 
value  of  the  property  of  a  wrong  doer  who  de- 
stroys it — and  this  whether  the  oailmedt  is  for 
a  consideration,  or  is  merely  a  naked  bailment. 
Thus  a  traveler  was  allowed  to  recover  in  tro- 
ver against  a  steamboat  company  the  full  value 
of  a  satchel  intrusted  to  his  care  by  a  friend 
{Moran  v.  Portland  Steam  Packet  Co.  85  Maine, 
5«j^,  and  the  finder  of  a  jewel  was  permitted  to 
recover  its  whole  value  for  a  conversion  by  a 
Btran^r,  in  the  leading  case  of  Armory  v.  Vet- 
amine,  1  Strange,  503. 

Inasmuch  as  tiie  law  does  not  allow  a  defend- 
ant to  be  vexed  twice  for  the  same  wrong,  a 
recovery  by  the  person  havinir  a  special  prop- 
erty, and  satisfaction  by  the  wrong  doer,  dis- 
charges the  latter  from  all  liability  to  the  own- 


er.  WMUy.  Weth,!^  Conn.  806;  Smith  Y.Jamet, 
7  Cow.  828;  Barkery.  2)ement,  9  Gffl,  7. 

When  the  defendant  received  the  mon^  la 
question  from  the  owners  of  the  steamsh^  he 
thereby  absolved  them  from  any  further  liabil- 
ity to  the  plaintiffs.  The  plaintiffs  took  no 
part  in  the  suit,  were  not  consulted,  and  had 
no  opportunity  to  intervene  in  any  way.  As  ia- 
said  m  the  opinion  of  the  court  in  The  Com- 
mander in  Chief,  supra,  doubtless  they  might 
have  intervened  and  petitioned  the  court  for  the 
transfer  of  the  money  to  them  at  any  time  be- 
fore the  distribution  of  the  fund  in  tlie  registry 
of  the  court  But  they  were  under  no  obliga- 
tion to  do  this,  and  were  at  liberty  then,  aa 
they  had  been  at  any  time  after  Uieir  right 
accrued,  to  bring  an  action  against  the  owners 
of  the  schooner  and  recover  the  value  of  the 
cargo  which  bad  not  been  delivered  pursuant 
to  the  duty  of  the  carrier. 

In  such  an  action  it  could  not  be  maintained 
by  the  carrier  with  any  color  of  plausibility 
that  he  should  be  permitted  to  retain,  or  re- 
coup against  the  demand  of  the  cargo  owner, 
any  sum  which  he  might  have  expended  in  pros- 
ecuting a  suit  brought  for  his  own  protection 
and  indemnity  against  a  wrong  doer  by  whose 
act  the  cargo  was  lost.  Such  a  defense  would 
be  preposterous  in  a  case  where  the  loss  of  the 
cargo  ^as  caused  by  the  misconduct  of  the  car- 
rier; and  such  was  the  fact  in  the  present  case. 

Instead  of  bringing  such  a  suit  for  the  value 
of  the  carffo,  the  plaintiffs  have  elected  to  sue 
the  defendant  who  has  received  a  fund  which 
in  legal  contemplation  is  the  cargo  itself.  If 
the  defendant  had  sold  the  cargo  and  received 
the  proceeds  the  plaintiffs  could  maintain  an 
action  against  him  for  the  amount,  upon  the 
promise,  implied  bv  law,  to  pay  them  to  the  true 
owners.  What  the  defendant  has  done  is 
equivalent  to  th^^,  because  he  had  no  light  to 
appropriate  the  fund  to  any  other  object  than 
that  of  paying  it  to  the  true  owners  in  order  to 
exonerate  himself.  Although  he  has  not  been 
guilty  of  a  technical  conversion  he  has  sought 
to  retain  money  to  which,  as  against  the  plaint- 
iffs, he  has  no  equitable  claim. 

The  action  for  money  had  and  received, 
which  is  sometimes  termed  an  equitable  action, 
affords  an  appropriate  remedy  to  the  plaintiffs. 
If  defendant  has  allowed  his  proctor  to  retain 
part  of  the  money  he  must  account  for  it  as 
though  he  had  received  it  himself  and  paid 
over  to  the  proctor  the  amount  which  the  lat- 
ter retained. 

Judgment  is  ordered  for  the  plaintiffs,  for  the 
sum  of  $S,496,9B,  with  interest  from  October 
IS,  1885', 
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John  Charles  ANDERSON,  Appt,^ 

Laura    V.    APPLETON,    Impleaded    with 
Kate  Anderson  et  at,,  tiespt, 

(.— N.  Y....-) 
!•  A  devisee  of  the  legal  estate  in  .^and,  in  pos- 


session of  the  property  devised,  and  there  beingr 
no  truRt,  cannot,  in  New  York,  maintain  an  ac- 
tion in  equity  to  establish  the  will  against  the  heir 
at  law. 

2.  The  inherentjiiriediction  of  eoiirte  of 
equity  in  New  York  does  not  extend  to  such  an 
action— the  power  to  determine  questions  arising 
upon  the  due  execution  of  alleged  wills  having 


Nora.— Suite  to  determine  validity  of  devise^  juris- 1  were  clothed  with  the  same  power  as  the  Judge  of 
aietion  of  turroQOtai^  eovrU   In  ISO!  tre  surrogates  |  probate,  to  cite  the  administrators  to  account,  to 
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been  committed  to  the  oourtB  of  probate;  nor  is 
jurisdiction  of  such  an  action  conferred  by 
statute. 

8.  cniapter  816  of  New  Tork  Laws  of 
1870»  which  provides  that  the  validity  of  a  de- 
vise or  will  may  be  determined  by  the  supreme 
court  in  a  proper  action  for  that  purpose,  brought 
by  any  heir-at-law  or  devisee,  was  repealed  by 
implication  by  sections  1866  and  1867  of  t^e  Ck>de  of 
Civil  Procedure. 

4.  Section  1866  of  the  Codeof  dvil  Pro- 
cedure is  to  be  construed  as  providing  for  an 
action  to  determine  the  validity  of  a  devise  in  a 
will  whose  proper  execution  is  assumed,  and  not 
for  an  action  to  determine  the  validity  of  the  will 
Itself. 

(January  16, 1880.) 

APPEAL  by  plaintifF,  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversiDg  an  order  of  Special  Term 
graQting  an  iDjunction.    Affirmed, 
The  case  is  stated  in  the  opinion. 
Mr.  Calvin  Frost,  with  Mr.  Thomaa  M. 
North,  for  appellant. 

Mr.  Edward  C.  James* with  Messra.  Dili* 
Chandler  &  Seymour,  for  respondent. 

Peckham.  J,,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  establish,  by  a 
Judgment  of  the  supreme  court,  the  will  of  the 
late  John  Anderson.  The  case  comes  here  on 
an  appeal  from  an  order  of  the  General  Term 
reversing  an  order  of  the  Special  Term  grant- 
ing an  injunction  restraining  defendant  from 
tiie  prosecution  of  any  action  based  upon  the 
invalidity  of  the  alleged  will.  Ordinarily  no 
appeal  lies  to  this  court  from  an  order  dissolv- 
ing an  injunction;  but  the  General  Term  has 
incorporated  in  its  order  a  statement  that  the 
order  of  the  Special  Term  granting  the  injunc- 
tion is  reversed  on  the  ground  that  the  action 
•cannot  be  maintained,  and  hence  a  question  of 
law  is  raised  which  is  reviewable  here.    AUen 


V.  Meyer,  78  N.  Y.  1;  Tolman  v.  Syrtuute,  B,  db 
IT.  T.  B.  Go.  92  K  Y.  858. 

The  will  which  is  here  sought  to  be  estab- 
lished devises  the  absolute  title  in  fee  simple  lo 
the  larger  part  of  the  estate  of  the  testator  to 
the  plaintiff,  and  he  or  his  vendees  are  in  pos- 
session; and  the  question  to  be  decided  is 
whether  a  devisee  oi  the  legal  estate,  being  in 
possession  of  the  property  devised,  can  main- 
tain an  action  to  establish  the  will  against  the 
heir  at  law. 

It  is  claimed  that  such  an  action  could  be 
maintained  in  England,  and  that  the  old  court 
of  chancery  in  this  State  could  have  taken 
cognizance  thereof,  and  that  such  jurisdiction 
was  transferred  to  the  supreme  court  under  the 
present  Constitution  as  an  inherent,  equitable 
jurisdiction  of  that  court.  It  is  also  claimed 
thai  it  exists  by  virtue  of  chapter  816  of  the 
Laws  of  1879,  or  if  that  has  been  repealed  that 
it  dtill  exisu  by  virtue  of  sections  1866  and 
1867  of  the  Code  of  Civil  Procedure. 

We  think  that  the  jurisdiction  claimed  does 
not  exist  in  this  State.  The  question  has  been 
decided  in  England  in  a  manner  favorable  to 
the  views  of  the  learned  counsel  for  the  plaint- 
iff.  It  was  so  decided  in  the  case  of  Boyse  v. 
BoBtborough,  Ksiy,  Ch.  71;  8,  0.  on  appeal  in 
Chancery,  8  De  G.  M.  &  G.  817,  and  in  the 
House  of  Lords,  6  H.  L.  2,  in  1867. 

The  affirmance  in  the  House  of  Lords  was 
upon  the  admission  of  the  counsel  that  such  an 
action  would  lie.  By  the  several  opinions  of 
the  learned  judges  it  appears  that  they  were 
unable  to  determine  the  origin  of  the  jurisdic- 
tion with  any  certainty,  but  the  claim  that  it 
was  to  be  limited  to  cases  in  whicii  trusts  were 
created  by  the  will  was  not  thought  by  them  to 
be  satisfactory.  They  said  there  was  no  special 
equity  against  the  heir  which  arose  by  reason 
of  the  existence  of  the  trusts,  because  the  only 
question  in  which  he  was  interested  was  the 
question  of  will  or  no  will,  which  existed  just 
tne  same  whether  trusts  were  or  were  not  cre- 
ated by  the  instrument 


•decree  distribution  or  the  payment  of  bequests 
and  legacies,  and  compel  it  hj  execution.  Brick^s 
Estate,  15  Abo.  Pr.  29.  See  Foster  v.  Wilber,  1  Paige, 
JS87:  Dakln  v.  Hudson,  6  Oow.  ZSSL  The  provision  of 
the  Revised  Statutes  conferring  jurisdiction  upon 
surrogates  was  intended  to  provide  an  inexpensive 
and  summary  mode  for  bringing  executors,  etc.,  to 
account;  but  did  not  take  away  the  power  thereto- 
fore exercised  by  courts  of  equity  to  afford  this 
apecies  of  relief.  It  still  exercises  a  concurrent, 
and  in  some  cases  an  exclusive,  jurisdiction. 
Christy  V.  Libby,  6  Abb.  Pr.  N.  S.  200, 2  Daly,  418. 86 
How.  Pr.  119.  The  surrogate  granting  administra- 
tion, has  power  to  call  the  administrator  to  account. 
Jurisdiction  belongs  to  that  surrogates^  court  alone 
which  granted  the  administration.  Dakin  v.  Hud- 
son, 6  Cow.  224;  Pittman  v.  Johnson,  86  Hun,  41; 
Brick's  Bstate.  15  Abb.  Pr.  29;  Bitch  v.  Bellamy,  14 
Fla.  548;  1  Pom.  Eq.  Jur.  875:  First  Baptist  Church 
V.  Kobberson,  71  Mo.  841.  Equity  refuses  to  take 
Jurisdiction  and  interfere  with  the  ordinary  exer- 
•cise  of  the  powers  of  the  surrogate  in  the  setUoment 
of  the  accounts  of  administrutors  and  the  distribu- 
tion of  the  estate,  without  some  special  reason  set 
forth  in  the  bill.  Chipman  v.  Montgomery.  63  N. 
Y.  236;  1  Pom.  Eq.  Jur.  875.  It  is  not  optional  with 
executors  and  administrators  accounting  on  their 
own  motion,  or  creditore,  legatees  or  next  of  kin, 
callinir  them  to  an  accounting,  to  pass  by  the  surro- 
gates* court  having  ample  jurisdiction  in  ttie  prem- 
ises, and,  without  assigning  any  special  reasons, 
proceed  by  formal  action  in  equity,  making  all 
persons  whose  presence  is  necessary  to  a  final  ac- 
counting, parties  to  the  action.  It  would  be  un- 
reasonable to  subject  the  parties  to  the  vexation 
and  delay,  and  the  estate  to  tbe  unnecessary  coste, 
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of  such  a  litigation.  Seymour  v.  Seymour,  4  Johns. ' 
Ch.  400;  Adams  v.  Adams,  22  Vt.  60;  1  Pom.  Eq.  Jur. 
p.  875. 

Chancery  wiU,  not  inUrfere  vsUh  proeudbnoi  h^ore 
the  surrogaU.  The  court  of  chancery  will  not  inters 
fere  with  proceedings  before  the  surrogate,  except 
in  special  cases.  Seymour  v.  Seymour,  4  Johns. 
Ch.  «D9;  Ritch  v.  Bellamy,  14  Fla.  644;  Chipman  v. 
Monteomery,  68  N.  Y.  286;  1  Pom.  Eq.  Jur.lBTb.  Tbe 
jurisoiction  of  courts  of  equity  in  respect  to  a<y 
counts  in  the  course  of  administration,  and  the 
marshaUng  of  assets,  grew  out  of  the  defects  in  the 
process  and  powers  of  ecclesiastical  courts,  and  the 
early  courts  of  probate.  The  jurisdiction  over 
cases  of  administration  was  made  to  rest  upon  the 
notion  of  a  constructive  trust  in  executors  and  ad- 
ministrators, as  well  as  the  necessity  of  taking 
accounts  and  compelling  a  discovery.  But  these 
considerations  do  not  apply  in  ordinary  cases  to 
the  settiement  of  estates  in  this  State;  and  to  with- 
draw a  case  of  mere  settiement  of  an  estate,  dis- 
connected with  the  enforcement  of  a  special  and 
express  trust,  as  distinguished  from  what  is  called 
a  constructive  trust  in  all  administrations,  from 
the  tribunal  created  for  that  purpose  with  ample 
powers,  special  reasons  should  be  assigned,  and 
facts  stated  to  show  that  full  and  complete  justice 
cannot  be  done  in  that  oourt.  1  Pom.  Eq.  Jur.  p. 
875. 

Ckmcurrent  jvritdiction  in  equitty.  Courts  or 
equity,  as  a  general  rule,  have  concurrent  jurisdio- 
tion  with  surrogates*  courts  in  matters  of  account- 
ing, as  against  executors  and  administrators.  Wood 
V.  Brown,  84  N,  Y.  845;  Busch  v.  Busch,  12  Daly,  480; 
Bowen  v.  Irish  Presby.  Cong.  6  Bosw.  240.  The 
supreme  oourt  has  concurrent  jurisdiction  with  the 
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It  is  true  that  the  question  in  which  the  heir 
is  interested  is  whether  there  is  or  is  not  a  will; 
and  still  the  Jurisdiction  of  chancery  to  estab- 
lish the  will  might  depend  upon  its  general 
Jurisdiction  over  trusts,  and  that  Jurisdiction 
might  depend  upon  the  question  of  whether 
there  was  a  valid  will  or  not;  and  thus  by. 
reason  of  its  Jurisdiction  over  trusts  it  could 
«zerci8e  the  incidental  jurisdiction  of  establish- 
ing the  instrument  in  which  they  were  created, 
as  properly  executed  by  a  competent  tes- 
tator. 

However  that  may  be,  the  case  cited  does  de- 
cide that  such  an  action  could  be  maintained 
fai  England.  In  a  note  to  the  report  of  the 
case  in  8  De  Oex,  M.  &  G.  817,  it  is  stated  that 
by  reason  of  the  passage  of  the  Act  of  20  and  21 
Vict  cbap.  27,  g  12,  providing  for  the  probate 
of  a  wiU  of  real  estate  in  a  court  of  probate,  the 
practice  of  establishing  it  in  chancery  is  of 
oomparatively  rare  occurrence. 

The  English  rule  is  stated  in  Pomeroy's  work 
on  Equity  Jurisprudence  (3  Pom.  Ea.  Jur. 
§  1158);  and  in  a  note  it  is  said  that  the  sole 
grouna  of  the  Jurisdiction  was  a  condition  in 
England  whicn  does  not  exist  in  a  single  Amer- 
ican State,  and  no  longer  exists  in  Enfi'land  be- 
cause of  the  passage.of  the  Act  of  20  ana  21  Vict. 
9upra,  establlshiog  courts  of  probate  for  wills 
of  real  estate. 

In  this  country  'Jurisdiction  is  granted  to 
courts  of  probate  to  pass  upon  the  question  of 
the  due  execution  of  wills  of  both  real  and  per- 
sonal property;  and  unless  special  and  excep- 
tional cases  are  shown  to  exist  for  the  interpo- 
sition of  a  court  of  equity,  bills  for  the  mere 
purpose  of  establishing  a  will  in  equity  in  the 
case  of  a  devisee  of  a  legal  estate  who  is  in  pos- 
session under  the  wiU  ought  not  to  be  main- 
tained. 

Story,  in  his  work  on  Equity  Jurisprudence 
(2  Story,  Eq.  Jur.  g  1447),  gives  the  English 
rule  on  the  subject  and  cites  no  American  case 
to  sustain  it.  Actions  have  been  permitted, 
both    in   England   and  in  this  State,  to  be 


brought  in  equity  by  an  heir  at  law  against  a 
devisee,  where  the  heir  sought  to  set  aside  the 
will,  and  where  there  was  an  outstanding  term 
granted  by  the  testator  in  his  lifetime,  by  rea- 
son of  the  existence  of  which  an  action  of  eject- 
ment could  not  be  maintained  by  the  heir.  In 
such  cases  the  heir  has  been  permitted  to  come 
into  a  court  of  equity  and  ask  for  an  injunc- 
tion against  the  devisee  enjoining  him  from  set- 
ting up  in  an  action  of  ejectment  to  be  brought 
by  the  heir  against  him,  the  existence  of  the 
outstanding  term  as  a  defense  to  the  action; 
and  in  such  cases  it  lias  been  held  that  the 
court  was  not  bound  to  proceed  only  to  the  ex- 
tent of  granting  the  injunction,  but  that  it 
might  also  grant  an  issue  to  be  tried  at  law  as 
to  the  validity  of  the  will,  or  it  mifht  simply 
grant  the  injunction  and  leave  the  heir  at  law 
to  bis  action  of  ejectment.  This  doctrine  is 
very  fully  stated  in  the  English  case  above 
cited,  of  B^ie  v.  Rtmboraugh,  in  the  report  in 
Eay.  It  is  also  thus  decided  in  the  case  of 
Brady  v.  MeOaaker,  1  N.  Y.  214. 
.  I  have  b^n  unable  to  find  any  reported  case 
in  this  State  holding  that  the  supreme  court 
has  any  such  inherent  Jurisdiction  as  is  claimed 
by  the  learned  counsel  for  the  plaintiff. 

The  case  of  Van  Alst  y.  Hunter,  ti  Johns. 
Ch.  148,  was  the  case  of  an  action  by  the  heirs 
at  law  against  the  defendants  as  devisees  to  set 
aside  the  will  as  made  by  an  incompetent  testa- 
tor. The  defendants  had  takenjpossession  of 
the  real  estate  under  the  will.  Wtty  an  action 
of  ejectment  was  not  brought  by  the  heirs  at 
law  is  not  stated  in  the  case.  Nor  was  the 
question  of  Jurisdiction  once  raised,  or  the  sub- 
ject adverted  to  in  any  manner  whatever.  .  The 
chancellor  had  granted  a  feigned  issue  upon 
the  question  of  the  competency  of  the  testator, 
which  had  been  once  tned  at  law,  and  Uie  ver- 
dict was  in  favor  of  the  will,  and  the  Judge 
trying  the  case  certified  his  satisfaction  there- 
with. Counsel  for  the  heirs  at  law  moved  for 
a  new  tri/ll  as  matter  of  course,  and  contended 
that  in  such  a  case  where  the  result  of  the  ver- 


suxToi^te  In  enforciDflr  the]  payment  of  leffaoies. 
Such  jurisdiction  has  been  maintained  for  a  long 
period  of  time  anterior  to  the  adoption  of  the  stat- 
utes. Pittman  v.  Johnson,  86  Hun.  41. 15  Abb.  N. 
C  i77;  Spelman  v.  Terry,  74  N.  Y.  448.  The  tribunal 
wliich  first  takes  oognizance  of  the  matter  will  re- 
tain it  to  the  exclusion  of  the  other  unless  for  some 
special  reason  it  is  made  to  appear  that  the  probate 
court  cannot  administer  adequate  and  complete 
relief  between  the  parties,  Etitcti  y.  Bellamy.  14 
¥la.  643.    The  equitable  Jurisdiction,  althouflrb  dis- 

£  laced  in  all  ordinary  cases  by  the  pi'obate  system, 
i  not  expressly  abrogated  by  an3rthing  In  the 
statutes,  and  the  surrogate  court  is  made  the  only 
appropriate  tribunal  for  the  control  of  adminis- 
trationa  under  all  ordinary  circumstances;  yet 
under  peculiar  circumstances  where  the  action  of 
the  surrogates*  court  and  Its  remedies  are  imper- 
fect and  inadequate  the  equity  court  will  exercise 
jurisdiction,  which  is  auxil£Eury  rather  than  concur- 
rent. So  a  court  of  equity  may  maintain  a  suit  to 
construe  a  wilL  to  enforce  a  trUst  created  by 
will  to  set  aside  a  surrogate's  decree  obtained 
by  fraud,  and  to  grant  relief  in  particular  in- 
^anoes  not  included  within  the  powers  conferred 
on  the  surrogates*  court  by  statute.  Seymour  v. 
Seymour.  4  Johns.  Ch.409;  Thompson  v.  Brown,  4 
Johns.  Ch.  619;  Whitney  v.  Morris,  4  Edw.  Oh.  6; 
Chipman  v.  Montgomery,  63  N.  Y.  236;  Peyser  v. 
Wendt,  87  N.  Y.  8S;  Haddow  v.  Lundy,59  N.  Y.asO; 

1  Pom.  Bq.  Jur.  114. 

AuieUiaru  iurisdiction.  The  supreme  court  may 
entertain  Jurisdiction  and  exercise  its  powers  by 
action  for  purposes  of  discovery,  and  in  aid  of 
proceedings  for  accounting,  etc.,  in  another  tri- 
bunal  having'  Jurisdiction  and    limited    powers. 
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Niagara  County  Nat.  Bank  v.  Lord,  38  Hun,  606. 
Creditors  may  come  into  the  court  of  chancery  for 
the  discovery  of  assets;  but  that  draws  the  whole 
settlement  of  the  estate  into  cnancery,  which  cer- 
tainly is  not  to  be  encouraged.  Thompson  v.  Brown, 
4  Johns.  Ch.  619;  1  Pom.  Eq.  Jur.  p.  876.  A  bill  of  dis- 
covery is  pjy>per,  where  plaintili  needs  matters  dis- 
closed to  su  pplement  and  aid  evidence  which  he  fur- 
nishes. 1  Pom.  Eg.  Jur.  182;  Seymour  v.  Seymour,  4 
Johns.  Ch.  409.  unless  the  bill  states  affirmatively 
that  the  discovery  is  really  wanted  for  the  defense  at 
law,  and  also  shows  that  the  discovery  might  be  ma- 
terial to  that  def  ense,it  does  not  appear  to  be  reason- 
able and  Just  that  the  suit  at  law  snouid  be  delayed, 
1  Pom.  Eq.  Jur.  190;  Leggett  v.  Postley,  2  Paige,  599, 
001;  Lane  v.  Stebbins,  8  Edw.  Ch.  481;  Chipman  v. 
Montgomery,  63  N.  Y.  236;  Pegram  v.  Carson.  18 
How.  Pr.  524, 10  Abb.  Pr.  347;  Woods  v.  De  Figaniere, 
25  How.  Pr.  528. 1  Bobt.  681;  BeU  v.  Pomeroy,  4  Mo- 
Lean,  68;  Howell  v.  Ashmore,  9  N.  J.  Eq.  86. 

Suit  retained  in  court  whence  process  first  issued. 
If  both  tribunals,  whose  interference  has  been  in- 
voke<L  have  equal  or  concurrent  Jurisdiction,  it 
should  continue  to  be  exorcised  by  that  one  whose 

Process  was  first  issued.  Schuehle  v.  Keiman,  86  N. 
'.  273;  Groshon  v.  Lyon,  16  Barb.  461;  Travis  v. 
Myers,  67  N.  Y.  643;  German  Sav.  Bank  v.  Sharer, 
25  Hun,  411;  O^lor  v.  Taylor,  43  N.  Y.  OT8;  Gillian 
V.  Norton,  83  How.  Pr.  373;  Story,  Eq.  Jur.  69  796, 
797.  Where  there  are  two  proccedinirs  pending  be- 
tween the  same  parties  for  the  same  object,  the 
proceedings  first  commenced  are  a  bar  to  those 
commenced  afterwards.  The  principle  governing 
such  cases  is,  that  if  full  relief  can  be  nod  in  the 
one  proceeding  or  action,  no  other  shall  be  allowed* 
Lewis  V.  Moloney,  12  Hun,  208y 
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diet  Teas  to  disinberit  the  beir  that  a  new  trial  by 
the  Enfrlish  rule  was  invariably  ^i^ranted.  The 
only  question  decided  by  the  chancellor  was 
that  there  was  no  such  inexorable  rule  for  the 
granting  of  a  new  trial  as  matter  of  right;  that 
U  remained  discretionary  with  tbe  chancellor, 
and  in  that  particular  case  he  exercised  it  by 
refusing  to  grant  a  new  trial. 

Clarke  v.  Sawyer,  2  N.  Y.  498,  was  a  suit  by 
tbe  heirs  at  law  to  annul  a  will  on  the  ground 
of  imbecility  and  undue  influence.  The  assist- 
ant vice-chancellor  held  the  will  to  be  good. 
Tbe  chancellor  reversed  that  decision  and  the 
reversal  was  affirmed  in  this  court  The  ques- 
tion of  jurisdiction  was  raised  for  the  first 
time  in  this  court,  and  it  was  held  to  be  raised 
too  late — the  court  adding  that  it  would  not 
entertain  jurisdiction  to  set  aside  a  will  of  real 
ostate  on  the  ground  of  the  testator's  incompe- 
tency where  there  was  a  perfect  remedy  at 
law,  and  where  the  obiection  was  taken  in  due 
season.  The  report  of  the  same  case  in  2  Bar- 
bour's Chancery,  411,  shows  that  the  only  ques- 
tion raised  or  considered  in  that  court  oy  the 
chancellor  was  whether  the  decedent  was  of 
sound  and  disposing  mind  at  the  time  of  the 
execution  of  the  will. 

In  brady  v.  McGosker,  tupra,  the  plaintiff 
claimed  as  heir  at  law  and  in  hostility  to  the 
will,  and  was  out  of  possession  and  charged 
that  the  will  was  procured  by  fraud.  An  ob- 
stacle existed  to  the  maintenance  of  ejectment 
by  the  plaintiff,  beiog  an  outstanding  term  in 
trust,  and  part  of  the  estate  being  subject  to  an 
unexpired  lease  under  which  the  lessee  or  his 
assignee  was  in  possession.  This  outstanding 
legu  term  was  held  an  impediment  to  the 
proper  maintenance  of  the  action  at  law  on  the 
part  of  the  heir  in  the  nature  of  ejectment,  and 
consequently  equity  bad  jurisdiction. 

in  Bailey  v.  Briope,  56  N.  Y.  407,  the  ques- 
tion was  not  deciaed  and  was  not  before  the 
court. 

These  are  all  the  cases  cited  by  counsel  up- 
on the  question  as  to  the  inherent  jurisdiction 
of  tbe  court  of  equity  in  this  State  over  the 
subject  matter  of  an  action  like  this.  We  do 
not  see  that  they  support  the  contention  that 
such  a  jurisdiction  exists.  On  the  contrary, 
the  jurisdiction  of  courts  of  equity  in  consider- 
ing doubtful  or  disputed  clauses  in  a  will  has 
been  held  with  entire  uniformity  by  the  courts 
of  this  State  to  result  from  its  jurisiliction  over 
trusts,  and  that  exists  only  when  the  court  is 
moved  on  lichalf  of  an  executor,  trustee  or  eee- 
tui  que  trust,  and  to  enforce  a  correct  adminis- 
tration of  the  power  conferred  by  the  will. 
We  think  that  the  jurisdiction  in  cases  where 
the  question  arises  as  to  the  competency  of  the 
testator  to  make  a  will  is  certainly  not  broader 
than  in  cases  arising  upon  the  construction  of 
doubtful  or  disput^  clauses  in  the  will;  and 
unless  such  trusts  exist  in  the  instrument  pro- 
pounded as  a  will  the  supreme  court  has  no 
power  to  establish  the  will  (except  in  cases  ex- 
pressly provided  by  statute)  where  the  devisee 
IS  in  possession  and  the  heir  brings  no  action. 
We  do  not  sny  that  it  would  exist  even  then; 
that  question  is  not  here.  We  say  that  it  does 
not  exist  as  part  of  the  inherent  jurisdiction  of 
%  court  of  equity  in  this  State. 

But  it  is  daimed  that  if  there  be  no  inherent 
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jurifldlction,  yet  the  Act,  chapter  816  of  the 
Laws  of  1879,  *  confers  It. 

In  Uorton  T.  Cantwell,  11  Cent  Rep.  806, 
108  N.  T.  265,  it  was  held  that  the  Act  of 
1879  was  repealed  by  implication  by  the  Code 
of  Civil  Procedure,  g§  1866  and  1867. 

The  learned  counsel  for  the  plaintiff,  how- 
ever, claims  that  it  was  not  necessary  to  the  de- 
cision of  the  case  mentioned  to  hold  that  the 
Act  of  1879  was  repealed,  and  that  we  are  at 
liberty  to  re-examine  the  question. 

In  the  case  cited  the  plaintiff  claimed  to 
maintain  the  action  by  virtue  of  that  Act;  and 
as  she  was  an  heir  at  law  and  the  terms  of  the 
Act  provided  that  such  an  action  might  be 
brought  by  an  heir  at  law,  it  was  thought  ne- 
cessary to  determine  tbe  question  whether  that 
Act  had  been  repealed  or  not  It  was  deter- 
mined that  it  had.  A  re-examination  of  the 
question  convinces  us  that  the  decision  was 
correct  It  is  true  that  the  Act  of  1879  is  not 
repealed  in  terms.  The  sections  of  the  Code  of 
Civil  Procedure  [§§  1866  and  1867],  we  think 
furnish  the  whole  statutory  law  upon  the  sub- 
ject of  which  they  treat.  The  Legislature  was 
dealing  in  those  sections  directly  with  the  sub- 
jects of  the  prior  Acts  of  1853  and  1879,  and 
we  think  it  was  plainly  intended  to  furnish  the 
only  statutory  rule  governing  the  general  sub- 
ject matter  treated  of  in  them. 

Whether  a  subsequent  statute  repeals  a  prior 
one  in  the  absence  of  express  words  depends 
upon  the  intention  of  the  Legislature.  We 
cannot  believe  that  when  stating  the  cases  in 
section  1866  of  the  Code,  in  which  an  action  of 
the  nature  therein  mentioned  might  be  brought, 
it  was  intended  by  the  Legislature  to  repeal 
only  such  portions  of  prior  Acts  as  were  mi- 
nutely and  directly  covered  by  the  provisions 
of  that  section,  while  leaving  a  portion  of  such 
prior  Acts  in  force  which  were  yet  intimately 
related  to  and  connected  with  the  general  sub- 
ject matter  treated  of  by  that  section  of  the 
Code.  The  effect  would  be  to  leave  a  portion 
of  a  sentence  of  the  old  Act  in  force,  while  the 
remainder  of  the  sentence  and  a  portion  of  a 
balance  of  the  section  would  be  repealed. 
Confusion  and  uncertainty  would  be  tbe  result 
wnSre  a  plain,  unambiguous  and  direct  pro- 
vision was  the  end  aimed  at.  No  such  inten- 
tion ought  to  be  imputed  to  the  Legislature,. 


*Thi8  Act  Is  as  f  ollowB : 

''S60.L  The  validity  ot  any  actual  or  allesred  devise- 
or  will  of  real  estate  may  be  determined  by  the  su- 

1>reme  court  In  a  proper  action  for  that  parposev. 
n  which  all  persona  interested,  or  who  claim  an  in- 
terest, in  the  question,  may  be  made  parties,  and 
such  action  may  be  brought  by  any  heir  at  law  of 
the  actual  or  alleged  testator  or  testatrix,  or  by 
any  devisee  under  any  actual  or  alleged  will ;  and 
thereupon  after  final  judgment  in  such  action  any 

{>arty  may  be  enjoined  nt>m  Retting  up  or  from 
mpeaching  such  devise  or  wiU^  as  Justice  may  re  • 
quire.  The  court  may  also,  in  its  discretion,  dur- 
ing the  p^idency  of  any  such  action,  restrain  the 
commencement  or  prof^ecution  of  any  other  ac- 
tion involving  the  trial  of  tbe  same  question. 
Such  adjudlcfloion,  however,  shall  not  determine- 
nor  affect  the  validity  of  any  such  will  as  to  any 
personal  property;  nor  shall  this  Act,  or  any  pro- 
ceeding taken  by  virtue  thereof,  affect  or  Interf ere- 
with  any  suit  or  proceeding  in  any  court  of  thi» 
State  relating  to  tne  probate  of  any  wilL  Issues  of 
fact  in  such  actions  may  be  tried  by  a  Jury  or  the 
court,  as  the  nature  of  the  case  may  require  ana 
the  court  shall  direct."   [Ben.1 
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and  DO  sncb  resnit  should  be  permitted  if  it  be 
possible  within  the  rule  of  law  to  prevent  it. 

We  think  the  case  comes  within  the  principle 
of  Heckmann  v.  Pinknep,  81  N.  Y.  211,  and 
Ptapk  ▼.  Jaehne,  4  Cent.  Eep.  165,  103  N.  Y. 
183, 194.  It  appears  to  us  that  the  failure  to 
repeal  the  Act  of  1879  in  terms,  was  a  pure  iu- 
adTertence  on  the  part  of  the  Legislature. 

It  follows  that  the  plaintiff  can  receive  no 
benefit  from  the  Act  of  1879. 

The  last  question  arising  is  whether  the  ac- 
tion can  be  maintained  under  section  1866  of 
the  Code  of  Civil  Procedure.  The  material 
paf.  of  tbe  section  is  as  follows:  ' 'The  validity, 
construction  or  effect,  under  the  laws  of  the 
8tate,  of  a  testamentary  disposition  of  real  prop- 
erty, situated  within  the  State,  or  of  an  interest 
in  such  property,  which  would  descend  to  the 
heir  of  an  intestate,  may  be  determined,  in  an 
tction  brought  for  that  purpose,  in  like  manner 
as  the  validitv  of  a  deed  purporting  to  convey 
land  may  be  determined.  The  jud^ent  in  such 
an  action  may  perpetually  eniom  any  party 
from  setting  up  or  from  impeaching  tbe  devise 
or  otherwise  making  any  claim  in  contraven- 
tion to  tbe  determination  of  tbe  court,  as  jus- 
tice may  require." 

What  is  meant  by  tbe  expression  "  validity, 
cor  struct  ion  or  effect  of  a  testamentary  dispo- 
sition of  real  property,"  etc.  ?  Does  it  refer  to 
the  validity  of  tbe  instrument  itself  making  the 
disposition,  or  only  to  the  validity,  etc.,  of  the 
disposition  tbe  instrument  makes?  The  lan- 
guage certainly  is  not  apt  to  express  the  idea  of 
an  inquiry  into  the  validity  of  the  instrument 
itself  as  to  whether  it  was  duly  executed  by  a 
competent  testator  or  not.  It  would  seem 
ratlier  to  assume  the  valid  execution  of  the  pa- 
per and  to  permit  an  inquiry  in  regard  to  the 
validity,  construction  or  effect  of  a  disposition 
of  real  property  which  the  instrument  thus 
executed  makes.  Some  force  is  given  to  this 
construction  of  the  language  by  me  provision 
in  the  section  that  the  judgment  in  suoh  an  ac- 
tion may  properly  enjoin  a  party  from  setting 
up  or  impeaching,  not  the  instrument  itself, 
but  the  devise  which  is  contained  in  it.  This 
lansniage  would  seem  to  provide  for  the  case  of 
a  devise  contained  in  an  instrument  whose  due 
and  proper  execution  is  assumed,  but  which 
devise  w^as  to  be  adjudged  good  or  bad  as  it 
should  be  determined  tnat  It  was  in  accord 
with  or  against  the  law  upon  the  subject  of 
6acb  devise. 

We  think  that  the  language  of  the  section 
in  question  does  not  include  tbe  rigbt  to  bring 
an  action  in  equity  for  the  purp<^  of  deter- 
mining the  validity  of  the  will  itself,  as  to 
whether  it  was  executed  by  a  competent  tes- 
tator without  restraint,  etc.,  and  with  proper 
formalities. 

To  hold  otherwise  would  be  to  draw  into  the 
■Qpreme  court  a  vast  amount  of  litigation  in 
regard  to  the  proof  of  the  due  execution  of  wills 
ooncerning  real  estate  which  is  now  exercised 
fai  a  very  satisfactory  manner  by  surrogates' 
oourts.  By  statute  die  probate  of  a  will  by  a 
surrogate  is  conclusive  as  to  personal,  and 
frimafaeU  evidence  as  to  tbe  due  execution  of 
the  will  in  relation  to  real,  estate.  Having  ob^ 
tained  the  probate  of  a  will  of  real  estate  before 
Ihe  surrogate,  tbe  devisee  stands  with  the  great 
•dvantage  of  a  Judicial  decision  In  his  favor, 
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and' with  the  burden  resting  upon  those  who 
contest  it  to  show  the  invalidity  of  the  instru- 
ment. Tbe  general  policy  of  this  State  is  and 
has  been  to  commit  to  the  courts  of  probate  the 
decision  of  questions  arising  upon  the  due  exe- 
cution of  an  alleged  will;  and  no  well  grounded 
complaint  exists,  as  we  believe,  in  regard  to  the 
manner  in  which  that  jurisdiction  has  been  ex- 
ercised. As  was  said  by  the  Lord  Chancellor 
in  Boyge  v.  Bossbonmgh,  supra,  **  An  heir  may 
choose  his  own  time  for  asserting  his  title, 
prima  facie,  and  the  onvs  rests  upon  him  who 
contends  that  he  has  a  right  to  say  to  the  heir 
that  be  must  assert  his  title  now  or  never  assert 
it  to  show  under  what  right  and  for  what 'reason 
such  assertion  is  made."  We  think  none  can 
be  ^ven  in  cases  where  by  tbe  law  of  the  State 
a  tribunal  is  furnished  for  the  proof  of  wills 
in  the  first  instance  and  where  aU  issues  of  the 
nature  set  up  in  this  case  may  be  determined. 

Added  force  is  ^ven  to  our  construction  of 
the  above  section  by  a  reference  to  other  sec- 
tions in  the  same  article  in  which  this  section 
occurs.  Section  1861  provides  for  an  action  ta 
procure  a  judgment  establishing  a  will,  and 
says  that  it  may  be  maintained  by  any  person 
interested  in  the  establishment  thereof  m  either 
of  the  cases  named  in  the  section,  which  does 
not  include  a  case  like  tbe  one  at  bar.  Subse- 
quent sections  (2611  et  seq,)  when  providing  for 
the  proceedingis  upon  the  probate  or  for  tbe 
proofs  necessary  to  be  made  thereon,  speak  of 
the  instrument  as  a  will,  and  not  as  a  testa- 
mentary disposition.  This  language  would 
seem  to  show  that  when  the  inquiry  is  to  extend 
to  tbe  question  of  the  proper  execution  of  the 
instrument  by  a  competent  testator,  etc.,  the 
Code  describes  the  instrument  as  a  will;  but 
when  the  validity,  etc. ,  of  the  devise,  separated 
from  the  validity  of  the  instrument  which 
creates  it,  is  alone  to  be  inquired  into,  the  '*  tes- 
tamentary disposition  of  real  property  "  is  the 
expression  used. 

Three  cases  have  been  cited  In  the  supreme 
court  as  authorities  for  holding  that  an  action 
like  this  may  be  maintained  under  the  section 
of  the  Code  in  question.  They  are  Pryer  v. 
Hotoe,  40  Hun,  888;  Drake  v.  Drake,  41  Hun, 
366:  and  Adams  v.  Becker,  47  Hun,  65. 

The  first  of  these  cases  was  decided  under  the 
Acts  of  1853  and  1879  above  cited.  It  was  an 
action  in  equity  brought  by  the  plaintiff  as 
heir  at  law  to  set  aside  a  will  alleged  to  have 
been  obtained  by  fraud  and  undue  influence. 
I  gather  from  the  case  that  the  devisees  were  in 
possession  under  the  will,  as  it  is  stated  that  tbe 
complaint  was  demurred  to,  the  point  of  the 
demurrer  being  that  equi^had  no  jurisdiction 
of  the  action,  the  plain tiff^s  remedy  being  by  a 
suit  in  ejectment. 

The  case  of  Allen  v.  MePhereon,  1 H.  L.  Cas. 
191,  decided  that  an  action  of  the  same  nature  as 
that  of  Pryer  v.  Hrnee  could  not  be  maintained 
in  equity  because  a  will  of  personal  estate  might 
be  set  aside  in  the  ecclesiastical  court  for  fraud, 
and  if  of  real  estate  the  action  would  have  to 
be  tried  at  lavF 

In  Meluish  v.  Milton,  L.  R  8  Ch.  Dlv.  27. 
the  doctrine  was  affirmed,  and  the  learned  judge 
who  delivered  the  opinion  in  Pryer  v.  Hoioe 
states  that  it  was  conceded  that  prior  to  the 
Act  of  1858  an  action  of  that  nature  could  not 
be  maintained.    It  is  not  an  authority  upon  ibe 
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qnestioD  as  to  wbetber  such  an  action  could  be 
maintaiDed  under  tbe  seclion  of  the  Code  under 
discussion. 

JJrake  v.  Drake  was  an  action  brouffbt  to  de- 
termine tbe  validity,  construction  ana  effect  of 
certain  provisions  of  tbe  last  'wills  and  testa- 
ments of  Mary  H.  Drake  and  James  Drake  re- 
spectively; but  no  question  was  raised  as  to  tbe 
validity  of  tbe  execution  of  tbe  instrument. 

Tbe  case  of  Adams  yr,  Becker,  47  Hun,  65, 
simply  holds  that  under  section  1866  an  action 
can  be  brought  for  tbe  construction  of  a  dis- 
puted and  doubtful  devise  contained  in  a  will, 
although  no  trust  is  created  therein.  Whether 
that  section  has  wrought  such  a  change  in 
tbe  law  upon  that  subject  we  do  not  say.  That 
question  is  not  now  before  us. 

In  Horton  v.  Canttoell,  supra,  there  was  a  valid 
devise  of  all  tbe  propertyin  trustforthe  lifeof  the 
plaintiff,  and  for  ber  benefit,  and  we  held  that  in 
order  to  permit  ber  action  to  be  maintained  to  ob- 
tain a  construction  of  another  devise  in  the  will  it 
would  have  to  appear  that  tbe  property  devised 
therein  might  possibly  be  enjoyed  in  possession 
by  the  plaintiff  in  her  lifetime  mease  the  devise 
in  question  should  prove  invalid;  and  as  such 
was  not  the  case  the  plaintiff  showed  no  ap- 
preciable interest  in  tbe  question,  which  was  as 
to  her  a  mere  abstraction,  and  that  courts  did 
not  sit  to  give  opinions  in  such  cases. 

Tliere  was  no  implication  contained  therein 
that  an  action  such  as  this  could  be  maintained 
under  this  section,  and  certainly  none  was  in- 
tended; for  the  question  was  not  in  tbe  case, 
and  was  not  in  way  discussed  or  any  opinion 
intimated  regarding  it. 

None  of  the  cases,  we  think,  is  an  authority 
for  maintaining  this  action. 

In  Weed  v.  Weed,  94  N.  Y.  243,  it  was  held 
that  a  devisee  who  claimed  a  mere  legal  estate 
io  tbe  real  property  of  the  testator,  when  there 
is  DO  trust,  cannot  maintain  an  action  for  tbe 
construction  of  tbe  devise,  but  must  assert  his 
title  by  a  legal  action,  or,  if  in  possession,  must 
await  an  attack  upon  it  and  set  up  tbe  devise  in 
answer  to  tbe  hostile  claim.  It  is  true  that  was 
an  action  for  the  construction  of  certain  clauses 
in  a  will,  and  hence  is  not  directly  in  point 
here.  But  it  shows  the  tendency  of  tbe  court 
to  continue  in  the  same  path  it  has  trodden  for 
many  years,  by  denying  jurisdiction  in  equity 
in  matters  regarding  wills  separated  from  trusts, 
and  to  send  to  tbe  legal  branch  of  the  court 
questions  of  that  nature  for  determination, 
oee  also  Chipman  v.  Montgomery,  63  N.  Y.  221, 
Wager  v.  Wager,  89  N.  Y.  161. 

We  think  very  little  weight  is  to  be  attached 
to  the  allegation  that  a  devisee  in  possession  of 
lands  may  be  compelled  to  await  an  attack 
upon  bis  title  by  an  heir  at  law  until  his  proofs 
in  regard  to  the  proper  execution  of  the  will 
by  a  competent  testator  have  been  lost.  The 
heir  stands  in  tbe  same  danger  in  regard  to 
losing  his  evidence  of  an  improper  execution  of 
the  will  by  an  incompetent  testator,  while  the 
devisee  has  tbe  great  advantage  by  proving  the 
will  before  the  surrogate  oi  having  a  judicial 
determination  in  his  favor  upon  the  very  ques- 
tion, and  which  stands  in  the  place  or  proof 
until  attacked  and  overthrown.  In  addition  to 
that,  in  the  case  of  adult  heirs  at  law  be  is 
simply  required  to  wait  for  three  years;  and  if 
at  the  end  of  that  time  he  remain  m  possession 
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and  bis  title  has  not  been  attacked,  he  mav  take 
proceedings  to  compel  tbe  determination  of 
any  claim  to  tbe  real  estate  as  provided  for  by 
the  Code.  It  is  true  it  does  not  reach  the  case 
of  infant  heirs,  but  that  alone  does  not  furnish 
adequate  reason  for  assuming  a  jurisdiction  in 
a  case  like  this,  the  effect  oi  which  would  be, 
as  we  think,  to  largely  increase  litigation  in 
matters  of  this  nature  in  the  supreme  court, 
and  tend  to  confusion  in  matters  of  tbe  probate 
of  wills,  arising  out  of  a  concurrent  jurisdiction 
of  surrogates'  courts  and  the  supreme  court. 

We  see  nothing  in  any  of  tbe  other  allegations 
of  the  complaint  which  would  give  jurisdiction 
to  the  court  in  this  species  of  action. 

Upon  careful  examination  of  the  whole  cfise 
we  think  the  General  Term  was  right  in  hold- 
ing tbe  action  could  not  be  maintained,  and  its 
order  ref>ernng  the  order  granting  the  ir^uneHon 
should  he  affinned,  uith  costs. 

All  concur. 


PEOPLE,  ex  ret,  UNION  INS.  CO.  of  Phil- 
adelphia et  al.,  Appts., 

V, 

Stephen  P.  NASH  et  oL,  Bespit. 
(....N.T...-.) 

An  eniress  agreement  not  to  roToke, 
and  to  waive  any  right  to  reroke*  a 
submission  to  aroitration*  does  not  pre- 
vent a  revocation  thereof,  under  New  York  Code 
Civil  Procedure,  %  2888,  at  any  time  before  the 
closiniir  of  tbe  proofs  and  the  final  sabmiaslon  of 
the  cause  for  decision;  and  upon  such  revocation 
the  foundation  of  the  arblt»tor*B  power  is  srone, 
and  no  further  action  can  be  had  under  fbe  sub- 
mission. 

(November  27, 1B88.) 

APPEAL  by  relators,  the  Union  Insurance 
Company  of  Philadelphia  and  tbe  Insur- 
ance Company  of  the  State  of  Pennsylvania, 
from  an  order  of  the  General  Term  of  tbe  Su- 
preme Court,  First  Department,  afSrminff  an 
order  of  Special  Term  denying  a  motion  for  a 
peremptory  mandamus  to  compel  Stephen  P. 
Nash.  John  R.  Read  and  James  E.  Carpenter, 
to  proceed  to  act  as  arbitrators  under  a  certain 
agreement  for  arbitration.    Affirmed, 

I^OTR.'—Submisston  to  arbitration;  effect  of.  A 
submission  of  a  pendingr  suit  to  arbitrators  is  a  dis- 
continuanoe  of  the  action.  Bank  of  Monroe  v. 
Wldnor,  11  Paige,  629;  Bael  v.  Dewcjr,  22  How.  Pr. 
848:  McNulty  v.  Solley^  N.  Y.  244;  Camp  v.  Root, 
18  Johns.  22;  Ex  parte  wriffht,  6  Ck>w.  8B9;  Smith  v. 
Barse.  2  Hill,  887;  Ressequie  v.  Brownson,  4  Barb. 
541;  Wilson  v.  Williams,  86  Barb.  208;  People  v.  On- 
ondaga Common  Pleas.  1  Wend.  814;  Larkin  v.  Rob- 
bins,  2  Wend.  605.  If  the  agreement  provide  for  a 
Judgment  to  be  entered  in  tbe  action,  the  award 
and  the  judgment  upon  it  are  subject  to  the  same 
rules  which  are  applicable  to  awards  at  common 
law,  and  to  be  set  aside  for  like  causes;  but  the  or- 
dinary remedies  against  an  erroneous  judnnent 
do  not  apply.  No  appeal  lies  therefrom.  Wilson 
V.  Wiiliamflu  06  Barb.  210;  Dederlok  v.  Richley.  19 
Weed.  lOSTs  Hill.  271;  Blunt  v.  Whitney,  8  Sandf.  4. 

Revocation  of  poicers  of  arbUralors,  The  section 
declaring  that  neither  party  shall  have  power  to 
revoke  the  powers  of  the  arbitrators  after  the 
cause  shall  have  been  finally  submitted,  is  applicable 
to  all  cases  of  submission  to  arbitration.  Bloomer 
V.  Sherman,  5  Paige,  678;  Cope  v.  Gilbert,  4  Denio, 
8i7-  Bank  of  Monroe  v.  Wldner,  11  Paige,  634.  By 
the  Revised  Statutes  a  party  is  permitted  to  re- 
voke tbe  powers  of  arbintitors  at  any  time  befoI^ 
the  cause  is  fl*)Rtlv  submitted  to  them  for  their  da* 
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Reported  below,  47  Hun,  542. 

Id  18^  Thomas  C.  Crosby  and  Lorepzo 
Dimick,  composing  the  firm  of  Crosby  &  Dim- 
ick  of  Buffalo,  were  the  general  agents  of  the 
Union  Insurance  Company  of  Philadelphia, 
and  the  Thames  &  Mersey  Marine  Insurance 
Company  (Limited)  of  England;  Crosby  was 
also  the  general  agent  of  the  Insurance  Com- 
pany of  the  State  of  Pennsylvania,  and  Dim- 
ick  was  the  general  agent  of  the  Continental 
Insurance  Company  of  the  City  of  New  York. 

Early  in  1884  the  Union  Insurance  Compaoy , 
the  Insurance  Com^ny  of  the  State  of  Penn- 
sylvania and  the  Thames  &  Mersey  Marine 
IjDSurance  Company  (Limited)  began  suits 
against  Dimick,  charging  him  with  systematic 
fraud  in  the  conduct  of  such  agency,  and  suits 
against  the  Continental  Insurance  Company, 
charging  it  with  having  benefited  by  such 
frauds. 

On  October  10, 1885,  an  agreement  of  arbi- 
tration was  entered  into  by  and  between  the 
Union  Insurance  Company  of  Philadelphia, 
the  Insurance  (company  of  the  State  of  Penn- 
sylvania, the  Continental  Insurance  Cfompany 
of  the  City  of  New  York,  and  Dimick,  where- 
by all  disputes  between  the  said  four  parties 
were  referred  to  a  board  of  arbitration,  con- 
Gosting  of  Stephen  P.  Nash,  John  R.  Read  and 
James  £.  Carpenter.  This  agreement  of  ar- 
bitration contamed  the  following  provision: 

"And  it  is  hereby  further  agreed  by  and  be- 
tween the  said  parties,  in  consideration  of  the 
agreements,  and  covenants  herein  contained,  to 
be  kept  and  performed  by  the  respective  parties 
hereto,  that  neither  of  the  parties  hereto  shall 
have  the  right  to  revoke  the  submission  to  ar- 
Intrators  herein  provided  for,  or  this  agreement 
or  any  part  thereof;  and  such  arbitration  shall 
not  terxninate  or  be  revoked  by  the  dissolution 
or  death  of  either  or  any  of  the  parties  hereto, 
but  in  case  of  such  dissolution  or  death 
of  either  or  any  of  the  parties  hereto  dur- 
ing the  pendency  of  such  arbitration,  the 
same  shall  continue  against  the  personal  repre- 
sentatives of  such  deceased  person,  or  against 
the  successor  or  person  or  officer  charged  with 
the  duty  of  administering  the  assets  of  such 


corporation;  and  any  revocation  by  operation 
of  law,  and  any  and  all  right  of  revocation 
given  or  permitted  by  statute  or  otherwise,  la 
hereby  expressly  waived  and  abandoned." 

The  arbitrators  commenced  proceedings  un* 
der  the  submission,  and  after  t&ey  had  taken  a 
large  amount  of  testimony,  Dimick,  on  Octo- 
ber 27,  1887,  caused  to  be  served  upon  them  a 
writing  purporting  to  be  a  revocation  of  the 
arbitration  agreement.  A  majority  of  the  ar- 
bitrators deemed  that  their  powen  were  there- 
by terminated,  and  stopped  the  proceedings. 
Thereupon  this  application  was  made  to  com- 
pel them  to  proceed. 

Section  2883,  New  York  Code  of  Civil  Pro- 
cedure, is  as  follows:  "  A  submis&ion  to  arU* 
tration,  made  either  as  prescribed  in  this  title  or 
otherwise,  cannot  be  revoked  by  either  party, 
after  the  allegations  and  proofs  of  the  parties 
have  been  closed,  and  the  matter  finally  sub- 
mitted to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an 
instrument  in  writing,  signed  by  the  revoking 
party,  or  his  authorized  agent,  and  delivered 
to  the  arbitrators,  or  one  of  them*  and  it  is 
not  necessary,  in  anv  case,  that  the  instrument 
of  revocation  should  be  under  seaL  Any  par- 
ty to  a  submission  may  thus  revoke  it;  wheth- 
er he  is  a  sole  party  to  the  controversy,  or  one 
of  two  or  more  parties  on  the  same  side." 

Messrs,  Treadirell  ClevelaAd  and  Nor- 
rls  Morey  for  appellants. 

Mr,  William  Allen  Butler  for  respond- 
ents. 

Gray*  J.,  delivered  the  opinion  of  the  court: 
The  position  taken  by  the  appellants  with 
respect  to  the  agreement  of  arbitration  in  ques- 
tion here  is  that  the  character  of  revocability, 
inherent  in  such  submissions,  is  affected  by  that 
article  of  the  agreement  which  provides  against 
any  revocation,  and  expressly  waives  and  aban- 
dons the  right  to  revoke.  They  do  not  dis- 
pute the  common-law  rule  that  submissions 
to  arbitration  are  revocable  in  their  nature; 
and,  indeed,  that  such  was  the  rule  is  too  well 
established  and  recognized  by  early  and  late 
English  cases  and  \xy  the  New  York  Statutes 


cision.  Heath  v.  N.  Y.  Gold  Exchange,  88  How.  Pr. 
168. 7  Abb.  N.  8. 251:  Curtis  v.  Barnes,  80  Barb.  2%; 
Allen  V.  Watson.  16  Johns.  205;  Bloomer  v.  Sher- 
man, 2  Bdw.  Ch.  452,  5  Paige,  575;  Bank  of  Monroe 
▼.  Wldner,  11  Pnlgo,  684.  A  party  to  an  arbitra- 
tion bond  may  before  award  revoke  the  power 
granted  to  tbe  arbitrators,  and  they  cannot  prooeed 
to  make  the  award.  Allen  v.  Watson,  16  Johns. 
tas.  Where  a  submiasion  is  made  a  rule  of  court,  a 
revocation  would  be  a  contempt;  yet  until  actually 
mode  so,  it  Is  revocable,  and  wepartyby  revok- 
ing  is  not  placed  in  contempt.  Frets  v.  Frets,  1 
Cow.  385;  Milne  v.  Gratrix,  7  East.  606.  Where  a 
sabmission  is  under  seal  a  claim  within  it  cannot  be 
withdrawn,  by  parol,  at  the  hearing  so  as  to  prevent 
the  aw:  rd  operating  as  a  bar  to  a  subsequent  euit 
respecting  such  claim.  Howard  v.  Ck>oper,  1  Hill, 
44;  Van  Antwerp  v,  Stewart,  8  Johns.  125;  Greig  v. 
Talbot,  2  Barn.  &  C.  179.  Where  the  submission  is 
by  one  on  one  side  and  two  on  the  other,  one  of  the 
two  cannot  revoke  the  powers  of  the  arbitrators 
without  tbe  assent  of  the  other.  Bobertaon  ▼.  Mc- 
Kiel,  U  Wend.  683. 

Judgment  on  the  moard.  The  courts  will  not  aid 
hi  enforcing  the  Judgment  of  a  tribunal  sought  to 
be  created  by  private  compact  except  in  cases  of  a 
submi«lon  to  arbitration  of  speciQc  matters  of 
oontroveisy.  Austin  v.  Searing,  16  N.  T.  112.  An 
agreement  of  the  parties  to  a  foreclosure  suit  to 
rofer  it  to  a  solicitor  to  hear  and  decide,  stlputat- 
mg  that  a  decree  should  be  entered  on  his  decision, 

2  L.  K.  A,  ^ 


is  binding  on  the  parties,  and  the  defendant  had  no 
right  to  revoke  tbe  power  of  the  referee  so  as  to 
prevent  his  making  the  decree  of  foreclosure  and 
sale  on  the  coming  In  of  the  master^s  report.  Bank 
of  Monroe  v.  Widner,  U  Paige,  629;  Re  Kew  York, 
L.  &  W.  R.  Co.  40  Hun,  184.  A  judgment  entered 
by  the  clerk  without  objection,  and  pursuant  to 
the  order  of  the  court  and  the  agreement  of  the 
parties,  is  valid.  Hecker  v.  Fowler,  00  U.  S.  2  WulL 
183  (17  L.  ed.  762).  The  report  of  the  referees  ap- 
pointed, when  regularly  made  to  the  court  pursu* 
ant  to  the  rule  of  reference,  and  duly  accepted,  is 
now  universally  regarded  In  the  state  courts  as  the 

{>roper  foundation  of  judgment.  liecker  v.  Pow- 
er, 09  U.  S.  2  Wall.  181  a7  JL  ed.  761).  See  Hall  v. 
Mister,  1  Salk.  84;  Footer  v.  Heath,  11  Wend.  482; 
Graves  v.  Fisher,  5  Maine.  70;  MiUer  v.  Miller,  2  Pick. 
570;  Com.  v.  Pejepscut  Proprietors,  7  Mass.  420.  On 
the  coming  in  of  the  award,  showing  a  sum  due  to 
the  plaintiff  on  the  disputed  items,  the  duty  de- 
volved on  the  court,  ot  rendering  the  appropriate 
judgment  on  all  the  facto,  those  admitteu  and  those 
reported.  Merritt  v.  Thompson,  27  N.  Y.  282* 
where  a  submission  purported  to  be  made  pursu- 
ant to  the  statute,  but  it  contained  no  clause  agree- 
ing that  judgment  bo  entered  in  a  summary  man« 
ner  upon  the  awai'd,  it  was  not  a  submission  under 
the  statute.  French  v.  New.  20  Barb.  486.  Under 
a  Dlea  of  no  award  defendants  may  show  that  the 
arbitrators  awarded  on  a  matter  not  submitted  to 
them.    Macomb  v.  Wilber,  16  Johns.  227. 
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and  decisions  to  admit' of  dispute.  Alien  ▼. 
Watson,  16  Johns.  205;  Bank  of  Monroe  v.  Wid- 
tier,  11  Paige,  529;  2  Rev.  Stat.  N.  Y.  p.  644, 
f  23;  Tobcu  v.  BruOol  Co.  8  Story.  800;  Yynun^s 
Caee^  8  Coke,  bl  a;  Marsh  v.  Bulteel,  5  Barn.  & 
Aid.  508;  Re  Rouse,  L.  R.  6  C.  P.  212;  Fraser 
Y.  Elirensperger,  L.  R.  12  Q.  B.  Div.  810. 

Whatever  may  have  been  decided  elsewhere 
fn  this  country,  we  are  satisfied  that  that  is  the 
belter  rule  of  law  which  has  t>een  recognized  in 
England  and  in  this  State,  and  which  considers 
a  submission  revocable  until  its  nature  is 
chan^d  by  legal  enactment,  as  was  done  by 
English  Statutes.  As  it  was  said  In  Vyniors 
Case,  8  Coke,  82  a;  "  Man  cannot  by  his  act 
make  such  authority,  power  or  warrant  not 
countermandable  which  is  by  the  law  or  its 
own  nature  countermandable;"  he  cannot 
*'make  that  irrevocable  which  is  of  its  own 
nati^re  revocable." 

But,  the  learned  counsel  for  the  appellants 
say,  the  facts  underlying  this  submission,  in  the 
discontinuance  of  suits,  the  abandonment  of 
advantage's,  and  the  peculiar  and  unusual  agree- 
ments contained  in  this  subpnission,  by  which 
the  ri^bt  to  revoke  is  waived  and  abandoned, 
take  It  out  of  the  common-law  statute  rule. 
They  say  that  here  was  an  express  waiver  of  the 
righilo  revoke^based  on  a  valuable  and  executed 
consideration;  and  they  argue  that,  failing  the 
reason  of  the  rule,  the  rule  itself  fails. 

No  unusual  character  is  imparted  to  the  agree- 
ment by  ita  being  based  on  such  a  considera- 
tion. AH  such  agreements  must  be  based  on  a 
good  consideration;  and  if  the  discontinuance 
of  the  pending  suits  and  the  loss  of  advantages 
thereby  occajsioned  are  the  features  which  con- 
stitute the  executed  consideration,  they  are  but 
the  incidents  of  the  agreement  of  submission. 
That  was  the  decision  of  this  court  in  McNulty 
V.  SoOey,  95  N.  Y.  242,  where  Danforth.  J., 
collects  authorities  to  sustain  the  proposition 
that  by  submission  to  arbitration  eo  acto  the  dis- 
continuance of  the  pending  litigation  is  ef- 
fected. 

.  The  flaw  in  the  argument  of  appellants' 
counsel  is  in  its  assumption  that  the  character 
of  the  mandate  to  the  individuals  selected  to 
determine  the  controversy  between  parties  can 
be  changed  by  their  private  agreements,  or  af- 
fected by  the  circumstances  which  were  its  pro- 
ducing cause,  or  which  the  execution  of  the 
agreement  induced.  The  source  of  the  man- 
date or  power  by  virtue  of  which  the  arbitra- 
tor's act  is  in  the  private  agreement  which  the 
parties  have  entered  into,  for  reasons  satisfac- 
tory to  themselves,  in  order  to  have  an  end  to 
dispute  and  to  legal  strife,  and  the  force  of  the 
mandate  to  them  is  in  the  consent  of  the  parties 
that  they  shall  act.  But  in  the  execution  of  the 
power,  or  in  the  thing  they  are  to  accomplish, 
the  arbitrators  have  no  interest;  and  thus  the 
case  is  altogether  different  from  one  where  the 
mandatary  has  an  interest  in  the  execution  of 
the  power,  and  in  the  result  of  its  exercise.  In 
such  a  case  the  mandate  which  goes  forth  with 
the  execution  and  delivery  of  the  agreement  to 
the  mandatary  becomes  irrevocable. 

We  are  at  a  loss  to  understand  how  the  nature 
of  the  agreement  between  the  parties,  or  any 
resuming  incident  of  that  agreement,  adds  any- 
thing to  the  power  of  the  arbitrators.  The 
agreement  of  submission  is  executory  until  the 
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controversy  is  completely  ended  between  the 
paxtics  by  the  submission  to  the  arbitrators  of 
the  controversial  facta  for  their  deciaion;  and 
not  till  then  can  it  be  said  that  the  agreement 
has  been  executed  and  paased  beyond  the  power 
of  the  parties  to  withdraw  from  or  to  break. 
Until  that  ultimate  stage  1  ai  been  reached 
every  article  of  the  a^eement  which  relates  to 
the  future  conduct  of  the  parties  lies  in  the  re- 
gion of  promise;  and  that  promises  can  be  and 
are  broken,  regardless  of  their  weight  or  the 
consequences,  is  as  proverbial  as  it  is  certain. 

The  express  agreement  not  to  revoke  is  ex- 
ecutory, of  course,  like  every  other  agreement 
to  do  or  not  to  do  a  certain  thinff.  Although 
the  parties  agreed  not  to  revoke,  the  fact  is  that 
one  of  them  has  done  so,  notwithstanding  his 
agreement;  and  the  other  is  left  to  sucbleg^ 
remedies  as  may  offer  themselves  to  protect  or 
compensate  him  for  the  breach.  The  agree- 
ment to  waive  any  right  to  revoke  does  not  nelp 
the  situation .  A  waiver,  to  be  effectual  and  be- 
yond recall,  must  be  of  some  present  exiaiting 
right,  cpnf erred  by  statute  or  otherwise.  When 
the  agreement  to  waive  relates  to  the  future  con- 
duct of  the  party,  it  is  purely  executory,  and 
amounts  to  nothing  more  than  the  agreement 
not  to  revoke.  The  difficulty  is  that,  as  the 
arbitrators  have  no  interest  in  the  result  of  the 
arbitration,  and  derive  their  power  to  act  from 
the  continuing  consent  of  the  parties  to  the 
agreement,  when  the  agreement, while  yet  exec- 
utory, is  broken  by  the  refusal  of  a  party  to  be 
bound  by  it  or  to  perform  it,  the  foundation  of 
the  arbitrator's  power  is  gone,  and  they  have  no 
more  authority  over  the  withdrawing  party  to 
bind  him  by  their  acts. 

The  Legislature  of  this  State,  in  enacting  seo- 
tion  2888  of  the  Code  of  Civil  Procedure,  have 
set  at  rest  any  existibg  conflict  in  the  decisions, 
and  have  enlarged  the  rule  as  recognized  in  the 
previous  statutory  enactment  2  Rev.  Stat.  p. 
544,§  28.  By  its  provisions  a  submission  to  arbi- 
tration, whether  made  as  prescribed  in  that  tiUe 
or  otherwise,  may  be  revoked  at  any  time  before 
the  closing  of  the  proofs  and  the  final  submis- 
sion of  the  cause  for  decision.  The  revocation 
must  be  in  writing,  signed  by  the  parties,  and 
delivered  to  the  arbitrators;  and  it  is  competent 
for  one  of  several  parties  on  a  side  to  effect  such 
a  revocation. 

We  perceive  no  reason  for  qualifying  the 
force  of  this  section  in  the  way  suggested  by 
appellants'  counsel,  who  say  that  it  is  only  avail- 
able to  a  party  when  revocation  is  allowable; 
and  as,  by  express  agreements  in  this  submis- 
sion, the'  right  of  revocation  was  stipulated 
away,  the  provisions  of  the  section  are  inappli- 
cable. We  think  the  language  of  this  section  is 
broad  enough  to  cover  all  cases  of  submission, 
and  that  the  only  restriction  is  as  to  the  time  and 
the  mode  of  the  act  of  revocation.  And  as  to 
the  agreement  not  to  revoke,  as  wfe  have  sug- 
gested, like  any  other  agreement  relating  to  the 
future  conduct  of  parties,  it  was  executory, 
and,  if  broken,  left  the  other  party  helpless 
thereunder,  and  under  the  necessity  to  seek  re- 
dress for  the  breach  elsewhere. 

We  have  preferred  to  express  our  views  up- 
on the  main  question,  as  to  this  submission,  in 
view  of  its  importance,  and,  while,  doubting 
the  power  of  the  court  to  compel  by  writ  ox 
mandamus  the  performance  by  these  arbitrators 
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of  their  functions,  we  do  not  now  express  any 
opinioD  upon  that  question. 

For  the  reasons  expressed  we  think  the  order 
<filie  OenercU  Term,  affirming  the  order  of  the 
Special  Term  denying  a  motion  for  a  peremptory 
mandamve,  sfiould  be  affirmed,  with  eoets. 

All  concur. 


Louise  M.  KERNOCHAK,  Admrx.  of  John 
A.  Kernochan,  Deceased,  Appt,, 

Angeline  A.  MURRAY  et  al.,  Exrs.  of  Rich- 
ard M.  DeMiU,  Deceased. 

(....  N.  T« ....) 

L  A  guBJnuaty  creating  a  oonttnuinff  pecuniary 
obliSraUon,  the  oonsideration  for  which  is  g\veu 
onoo  for  aU,  is  not  terminated  hy  the  death  of  the 
ITuarantor,  unless  such  intention  is  pUlnly  in  the 
guaranty  itself. 

2L  A,  atUBTBnty  of  a  certain  per  cent  per  annum 
in  oividends  so  long  as  the  purchaser  should  re- 
tain the  stock  sold  him,  given  by  a  firm  as  an  in- 
ducement for  the  purchase  from  them  of  shares 
of  stock,  is  not  limited  to  the  duration  of  the  part- 
nership or  the  lives  of  the  copartners. 

ti  A,  eiuunuity  of  the  amount  of  dividends  that 
shafl  be  received  from  stock,  made  by  the  seller 
as  an  inducement  to  the  purchase  of  the  stock,  is 
an  original  and  not  a  collateral  undertaking;  and 
the  guarantor  is  the  principal,  and  not  a  surety, 
tn  such  obligatiCD* 

(November  27, 1888.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  iudgment  en- 
tered on  a  verdiqt  for  the  defendants  by  direc- 
tion of  the  court,  in  an  action  upon  a  guaranty. 
Be9er9ed, 

In  Au^st,  1871,  the  firm  of  De  Mill  &  Co., 
composed  of  Richard  M.  De  Mill  (defendants' 
testator)  and  Thomas  A  De  Mill,  sold  to  John 
A  Kemocban  (plaintiff's  intestate)  forty  shares 
of  stock  of  an  incorporated  company,  known 
f»«  i!»e  *•  Albemarle  ownmp  Land  Company," 


Mr.  Kemochan  paying  to  said  firm  $3,200,  the 
agreed  price,  and  receiving  from  said  firm  a 
certificate  for  said  shares  made  out  in  his  (Ker- 
nochan's)  name  on  its  face,  and  said  Kemochan 
at  the  same  time  receiving  from  said  firm  the 
following  airreement  in  writing: 

"In  consideration  of  your  having  purchased, 
upon  my  representation  as  to  their  value,  forty 
shares  of  the  capital  stock  of  the  Albemarle 
Swamp  Land  Company,  and  of  one  dollar  to 
me  in  hand  paid,  I  do  hereby  guaranty  that 
you  shall  receive,  as  long  as  you  hold  said 
stock,  dividends  equal  to  7  per  cent  per  an- 
num, or  I  will  make  good  to  you  all  deficit  in 
such  amount.  De  Mill  &  Company,  New  York, 
Aujgust  21,  1871.     Witness:  John  S.  Leng." 

Ijiis  agreement  was  signed  with  the  firm 
name  by  Thomas  A.  De  Mill,  one  of  the  mem- 
bers of  said  firm;  it  was  ratified  by  Richard  M. 
DeMill,  the  other  member;  and  for  several 
years  after  Thomas  A  De  Mill's  death  he  (Rich- 
ard) made  the  payments  called  fur  by  the  agree- 
ment Richard  De  Mill  subsequently  refused 
to  make  the  payment  called  for  by  the  agree- 
ment, and  upon  such  refusal  suit  was  brought 
for  the  amount  due  Aumist  1,  18o2. 

Judgment  was  ^ven In  favor  of  Kemochan. 
The  case  was  earned,  on  appeal,  to  the  general 
term  of  the  supreme  court.  This  judgment 
was  sustained,  and,  no  further  appeal  bein^ 
taken,  the  amount  of  the  Judgment  was  paid 
by  the  executors  of  Richard  M.  De  Mill,  he 
having  died  during  the  litigation. 

Demand  was  then  made  by  Kemochan  upon 
the  estate  of  Richard  M.  De  Mill  for  the 
amounts  coming  due  under  said  agreement  for 
the  two  years  next  succeeding,  namely:  1883 
and  1884.  Payment  was  refused.  Suit  was 
again  brought  by  Kemochan  in  the  Supreme 
Court  in  the  County  of  New  York.  On  trial 
before  a  judge  and  jury  a  verdict  was  directed 
for  the  defendant  on  the  ground  that  the  guar- 
anty was  a  personal  contract  and  was  termi- 
nated by  the  death  of  the  guarantor.  This  was 
sustained  by  the  General  Term,  First  Depart- 
ment, and  appeal  taken  to  this  court  by  Louise 
M.  Kernochan,  administratrix  of  John  A.  Ker- 
nochan,  he  having  died  in  the  mean  time. 


.).o4Ai. — cruaiufit/^*  coiitraci  coin^waed,    Waere  a 
guaranty  is,  from  its  terms,  olearly  not  a  continu- 
ing one,  but  Is  limited  to  one  tran^aotioo,  parol  evi- 
dence la  not  admissible  to  show  the  Ruarantv  to  be 
a  contiDuing  one,  for  that  would  be  to  contradict 
the  instrument,  and  not  explain  an  ambUuity. 
Uoston  &  S.  Glass  Co.  v.  Moore,  110  Mass.  485:  Fen- 
neil  V.  McGuire,  21  Up.  Can.  C.  P.  134;  Mussey  v. 
Rayner,  22  Pick.  823;  Idartln  v.  Wris^ht,  6  Q.  B.  N  8. 
1^17;  Menard  v.  Scudder,  7  La.  Ann.  886;  Ross  v.  Bur- 
ton. 4  Up.  Can.  Q.  B.  857:  Hotohltiss  v.  Barnes,  34 
Conn.  27:  Nottingham  Hide,  8.  &  F.  Market  Co.  v. 
Rottrill,  U  R.  8  C.  P.  004;  Boehne  v.  Murphy,  46  Mo. 
57;  Grant  v.  Kidsdale,  2  Har.  &  J.  186;  Hiifff reave  v. 
Smee,  6  Bln^.  244;  Melendy  v.  Oapen,  120  Mass.  2^2; 
Allan  V.  Kenning,  0  Blng.  618,  2  Mooi-e  &  S.  703; 
Lewis  V.  Bwiffbt,  10  Conn.  05;  Williams  v.  Rawlin- 
son,  Ryun  ft  M.  233:  Wbelan  v.  Keegan,  7  Ir.  C.  L. 
644;  Bent  v.  Hartshorn,  1  Met.  24;  Crist  v.  Burlin- 
«ame,  62i  Barb.  851;  Mason  v.  Pritchard,  12  East,  227: 
TUndire  v.  Judson,  24  N.  T.  64;  Gates  v.  McKee,  13 
N.  T.  232;  Laurie  v.  Scholefleld,  L.  R.  4  C.  P.  623: 
Hatch  v.  Hobbs,  12  Gray,  447;  Mayer  v.  Isaac,  0 
Mees.  ft  W.  0U3;  Douglass  v.  Reynoldis,  82  U.  S.  7  Pet. 
113  (8Lw  cd.  686);  Rnpelye  v. Bailey,  5  Conn.  140;  Law- 
ton  V.  Maner,  10  Rich.  L.  828;  Keith  v.  Dwinnell,  88 
Vt.  288.    For  other  examples  of  continuing  guar- 
antieB,  see  Hitchcock  v.  Humfrey,  6  Man.  ft  O.  550, 
-^  Scott,  N.  R.  540;  FYirmcrs  ft  M.  Bank  v.  Kerchevol, 
t  Mich.  504;  Heffleld  v.  Meadows,  L.  R.  4  C.  P.  595; 
Ootes  V.  Pack,  L.  R.  5  C.  P.  65;  Burgees  v.  Eve.  L.  K. 
13  Kq.  450;  :slmpeon  v.  Manley,  2  Cromp.  ft  J.  12;  Bas- 
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cow  V.  Bennett,  3  Camp.  220;  Merle  v.  Wells.  2  Camp. 
413;  Tanner  v.  Moore.  0  Q.  B.  1;  Hoad  v.  Grace,  7 
Hurl,  ft  N.  401;  WooUev  v.  Jennings,  5  Barn,  ft  C. 
165;  Brandt,  Sur.  183.  The  question  in  these  oases 
depends,  not  merely  upon  the  words,  but, when  the 
words  are  at  all  ambiguous,  requires  a  considera- 
tion of  the  circumstances,  to  aid  the  construction. 
Wood  V.  Pricstner,  L.  R.  is  Exch.  66,  per  KeUy,  a 
B.,  affirmed  in  Wood  v.  Priestner,  L.  R.  2  Exch. 
28^.  When  the  words  of  a  guaranty  will  equally 
well  bear  the  construction  that  it  is  or  is  not  con- 
tinuing, an  ambigu'ty  arises  which  may  be  ex- 
plained by  parol  evidence  of  the  situation  and  sur- 
roundings of  the  parties  and  the  construction 
which  they  have  put  upon  it.  Hotchkiss  v.  Bamed, 
34  Conn.  £7. 

Effect  of  death  of  auarantor.  The  efficacy  of  con- 
tracts does  not  cease  upon  the  death  of  one  of  the 
contracting  parties.  Green  v.  Young,  8  Maine,  14. 
A  general  guaranty  continues  in  foroe  till  it  is 
shown  by  the  guarantor  to  have  been  rescinded 
I  (Knight  V.  Fox,  Morris  (Iowa)  8U5),  or  until  it  is 
endeid  according  to  its  terms.  Knotts  v.  Butler,  10 
Rich.  Eq.  143,  per  Wardlaw,  Ch,  J.;  Fennell  v.  Mc- 
Guire, 21  Up.  Cun.  C.  P.  134;  Brandt,  Sur.  150.  When 
the  engairement  of  a  surety  is  a  contract,  and  not  a 
bare  autnority,  it  is  not  usually  revoked  by  his 
death  and  his  estate  remains  liable,  the  same  as  he 
would  have  been  if  he  had  lived.  Hightower  v. 
Moore,  46  Ala.  387;  White  v.  Com.  30  Pu.  167;  Royal 
L^Ins.  Co.  V.  Da  vies,  40  Iowa,  460.  The  estate  of 
the  guarantor  is  liable  for  goods  supplied  after  hli 
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dmple  contract  intend  to  bind  not  ooly  them- 
selves but  tbeir  personal  repreBeDtatiTe& 
£  PanoDB,  Coutracbi,  eth  ed.  p,  680. 

The  cases  In  which  the  act  to  be  performed 
b  bj  its  yerj  nature  a  personal  act  have  do  ftp' 
pUcalioa — a  mere  payment  of  money  can  m 
made  as  well  by  the  estate  as  ^  the  person. 

StiU/nan  t.  Iforthrup,  IS  CeDt.  Kep.  esi, 
109  N.  T.  478. 

Even  if  the  agreement  be  construed  to  be  a 
coDlract  of  guaranty,  defendaat,  having  re- 
ceived coDsideratioD,  ia  not  a  mere  naked  suietj 
and  his  estate  is  not  discharged. 

Bichardmn  y.  LraveT,  87  H.  T.  844. 

Mr.  Sldnej  V.  Lowelli  for  respondents: 

The  surety  paper  looked  lo  purely  personal 
telations  between  the  parlies.  It  contajued  no 
words  biodin^  the  successors  or  administrators, 
etc.,  of  the  Biguers,  and  from  its  general  lan- 
guage and  the  context  was  evidently  not  njcant 
to  extend  beyond  the  lives  of  the  parties. 

Royal  L.  Int.  Go.  v,  Batia,  40  Iowa,  489; 
J}iclcin»ony.Calahan,\i'Pa.  237;  Quain'tApp. 
28  Pa.  510;  Bland  v.  Umttcad,  23  Pa.  816;  Tal- 
ker v.  Shepherd,  6 Hurl.  &W.  BT5;  CSnTipanartv. 
WoodbiiTTi,  15  0.  fl.  80  Eng.  C.  L.  400. 

The  cessation  of  a  claim  at  the  death  of  a 
parly  whbse  liability  was  that  of  a.  surety  only, 
having  no  other  responsibility,  is  familiar  to 
the  law. 

Ride)/  T.  Bicvin,  67  N.  Y,  180;  Bavek  v. 
Oraigliead,  67  N.  Y.  482;  Wood  v,  FMc,  «3  N. 
T.  345;  Oettti  t.  Bintie,  49  N.  Y.  S6S. 

Andrewa,  J.,  delivered  the  opiolon  of  the 

We  think  the  Judgment  below  proceeds  upoo 
a  misconstruction  of  the' contract  of  guaranty. 
The  guaranty  d(d  not  in  terms  purport  to  bind 
the  eiecutors  or  administrators  of  De  Mill  & 
Co.  But  it  is  a  presumption  of  law.  in  the  ab- 
sence of  express  words,  ttiat  the  parlies  to  a 
contract  intend  to  bind,  not  only  themselves, 
but  their  personal  representatives.  3  Pars. 
Cont.  630,  oud  cases  cit«d;  Z  Co.  Litt.  20Ba. 


In  caas  of  a  contract  for  the  payment  of 
money,  or  the  sale  or  purcliaae  of  proper^, 
or  of  a  covenant  of  warranty.  It  would  be  an 
unTcaaonable  auppodtion  that  the  parties  Iit- 
tended  that  the  obligation  should  not  surviva 
against  their  representatives,  althou^  not  spe- 
dall^  named.  It  Is  of  course  competent  for 
parties  to  acree  that  a  contract  shall  not  sur- 
vive, and  that  all  obligation  under  ft  should 
terminate  on  their  death.  So  a  contract  may 
be  of  such  a  nature  as  to  admit  only  of  a  per- 
sonal performance,  or  as  to  imply  that  it  u  h) 
be  operative  lonly  during  the  continuance  of 
personal  relations,  although  not  so  expressed 
in  terms,  and  will  be  deemed  dissolved  by 
death  or  other  dissbilily  which  rendera  per- 


they  terminate  with  the  death  or  disabihtj  of 
the  parly  owing  tbem.  ' 

The  guaranty  in  this  case  had  no  such  per- 
sonal quality.  It  was  given  by  De  Mill  &  Co. 
as  an  mducement  lo  ^e  plaintiff's  testator  to 
purchase  from  them  forty  shares  of  the  stock 
of  the  Albemarle  Swamp  Land  Company. 
They  represented  the  stock  to  be  valuable,  and 
claimed  to  be  selling  it  for  some  parlies  who 
held  it,  and  who  desired  to  realize  upoD  it,  but 
whose  names  were  not  disclosed.  They  guar- 
antied that  the  plsintiff,  so  long  as  he  held  tbe 
stock,  should  receive  dividends  thereon  equal 
to  7  per  cent  per  annum,  and  that  they  would 
make  good  any  deficiency. 

The  contract  is  plain  and  unambiguous.  The 
obligation  of  De  Mill  &  Co.  was  not  limited  In 
terms  to  tbe  duration  of  the  partnership,  or  to 
the  lives  of  the  coparlnorB,  The  only  limita- 
tion of  time  was  tbe  period  during  which  iho- 
purchaser  should  hold  the  stock.  Tbe  guar- 
anty protected  the  purchsser  while  his  interest 
should  continue;  and  this  presumably  waa 
what  be  required,  and  both  parties  intended. 
Any  other  construction  would  subject  the  pur- 
chaser to  Uie  risk  of  losing  the  benefit  of  tike- 
guaranty  on  tbe  death  of  the  guarantors,  which 
might  happen  at  any  time. 

There  are  cases  ciled  holdinz  that  a  cnntlnn- 


deech.  Bradbury  v.  HorgBn,  1  Hurt  ft  C.  £tB-,  Me-  i 
DBTtl  V.  Boudder,  7  la.  Ann.  3B^  Oordoo  v.  Calvert, 
S  81m.  SSS;  affirmed  In  1  Buss.  SSI,  In  cases  where  I 
tlie  EHHianty  Is  deleriiiinable>  by  notice  ot  tbe 
denta,  anil  no  •ucb  notice  ISKlven  bf  the  surety's 
exeauUirorHdmlDtetTatOr.OieTlichtof  tbeoredilor) 
to  the  twneflt  ot  tbe  EUBmut;  in  reepoct  at  ad- ; 
vancesmade  or  ilublHtlea  Incurred  subsequent  to 
the  death  would  appnar  to  depend  upon  the  cred- 
itor's knowledge  or  such  death  havlDg  taken  plaoe. 
EtoB  Harrlse  v.  Fawcett.  L.  B.  15  TSu-Sll,  L.  U.  8  Ch. 
Afv.  we.    See  also  Bradbury  v.  Moraao,  8  Jur.  N. 

BtvoeaUtm  tm  itath.   With  respect  to  subsequent 
tranBucUons  and  llabpitles, vhathera^areotris 

Sven.  l5 


BLeO. 
oould] 

L.J.d 
SURA 


be  revoked  so  UB  to  prujucui'u  me  uuiiy  wuuimuiU- 
read}-  acted  upon  It,  ucir  preveoC  mm  from  renew- 
ing DbllKatloiis  which  tie  bad  taken  on  thetaithof 
It.    WUllaiiu  V.  Boynolds,  11  La.  2»;  Brandt,  Bur. 


OQB  of  the  sureties  did  not  dtBoharre  Uiellabtll^of 
the  survivors  (Be  Sherry,  L.  B.  ES  Oh.  Div.  HB,  18  Ik 
J.  Cli.  101.  SO  L.  T.  227.  m  Week.  Bep.  esu,  am  deter- 


j  for  three  years  on  the  par  vaJ- 
M  measure  of  danuwes  was  the- 
II  the  aotual  value  tS  the  stock 
k  wbtch  would  have  yielded  dlvl* 
(  for  the  three  yesn.  BtrutlK« 
'-  " s.  Aaiiarantythat 


bL  us  .v.^..«  uujve  that  amount;  is  valid.   I 

not  a  wafer,  but  "not  only  in  words,  but  also  in  Id 
plain  det^,  a  Buarantr  to  the  plalntms  of  ■ 
talD  yearly  pronton  railroad  stock  owned  tvtll 
BlUot  V.  Hayea,  S  Qray,  ISi  per  UetcaU,  J. 


1BH& 


WianniAK  t.  Ceioaoo  A  NosTHwanKRii  R.  Co. 


IW 


fng  guanu^  of  tdTtuicwto  b«  made  to  athlrd 
pu^,  in  the  absence  ot  any  express  provisloiis 
la  revoked  as  to  nibeequent  advances  b;  tbe 
death  of  tbe  gnarantor,  and  notice.  Coultkart 
r.  aummtwn.  L.  R  5  Q.  B.  Div.  42;  Barriu 
T.  Fineeea.L.  R.  ISEq.  811. 

Tbeae  cases  stand  upon  a  perfectly  eqnltable 
]»iud pie,  each  advance  constitutiiig  a  separate 
GonsideTation.  But  a  guaranty  creatlnsa  cod- 
tiDDia^  pecuniary  obligation,  the  C0Dslderat[0D 
tor  wbicb  is  given  once  (or  all,  is  very  diHer- 
ent,  and  it  would  be  very  inequitable  to  bold 
that  It  was  tennlaaled  by  the  death  of  the 
fnurantor,  unless  this  Intention  is  plaJnlj  In 
the  J  '•     ■ 


1.  Div.  290. 
Tbe  Judgment  In  the  c 
we  Uiink,  be  supported  on  the  tbeorv  tl 
f  by  fair  Intendment  nas  limited  U 


tB  cannot  therefore. 


n  the  theory  that  tbe 
rnarui^  by  fair  intendment  nas  limited  Co  tbe 
tivcB  of^the  guarantors.     Equally  unfounded 


e  think  id  the  claim  of  the  aetendnnta  that  De 


Hill  &  Co.  were  snrotlM,  and  for  that  kmob 
their  obligation  tenninated  on  tbe  death.  Ott- 
ty  V.  BintM,  40  N.  T.  885. 

Their  nndertakingwas  original,  and  not  col- 
lateral. Tbey  entered  into  the  guaranty  for 
their  own  benefit,  upon  a  consideration  moving 
to  them  as  prloclpals.  If  they  were  In  fact 
acting  as  agents  in  setllng  this  stock,  not  hav- 
ing disclosed  tneir  principal,  they  stood  in  re- 
spect lo  tbepurcbaser  as  the  owaerand  vendor. 
Cobb  V.  Knapp.  71  N.  Y.  848. 

In  entering  into  the  guaranty,  tbey  assumed 
no  obligation  resting  oo  tbe  company.  The 
company  was  under  no  le^  obliga^on  to  de- 
clare dividends  10  stockbolders,  and  least  of  aU 
to  declare  dividends  of  any  particular  amount. 
The  contract  of  De  Mill  &  Co.  was  clearly  origi- 
nal, and  they  were  principals,  and  not  soretiei. 

Wa  thinkthe judgment thoxUdbemenai,  and 
a  nsa  trial  granted. 

All  concur. 


■WISCONSIN  SUPREME  COURT, 


Jobn  G.  WIOHTMAN,  Bttpt. 

CHICAGO  &  NORTaWEBTEKN  B.  CO., 
Appt. 


Litis  not  Improper  for  Um  e«nirt>  when  tlie 

juiy  taaa  rendered  Inponslstent  BndlniCB  and  bos 
(ailed  to  observe  tlie  Instruction!  of  the  court,  to 
IntiniHte  tbat  fact  and  kIvo  the  llbertr  to  hold 
further  ooneultatlon,  where  the  court  scrupu- 
loaBlf  avoid*  anytblng  like  dictation  as  to 
vhetber  the  Sudlng;  should  be  In  favor  of  one 
party  or  the  other,  but  merely  buliitB  upoo  bav- 
ins the  quntlons  autunltCed  determined  with  a 
correct  undentandlnr  of  the  Instructions;  and  a 
reqneet  to  poll  the  Jury  before  the  verdict  was 
thus  perfected  was  premature, 
t.  A  rannd  trip  ticket  havhw  tbe  words  "Hot 
good  for  paaase"  on  tlie  soinir  part  of  the  ticket, 
and  tbe  words  "If  detached  "  on  the  retomlnff 
part.  Is  valid  when  both  parts  are  presented  to- 


(Deoember  1, 1688.) 

APPEAL  by  defendant,  from  a  judgment  of 
the  Circuit  Court  of  Juneau  County  (Stew- 
art, J.),  in  favor  of  the  plaintiffin  an  action  for 
damages  for  expulsion  from  a  train,    4^^''»^ 


paid  for,  what  is  known  as  a  "round  trip 
ticket,"  from  said  Blroy  to  Wonewoc  and  re- 
tumi  that  one  half  of  said  ticket  waa  wblt«, 
and  upon  thai  half  were  tbe  woidsand  figures; 
"R.  T,  Going.  Elroy  lo  Wonewoc,  9-8886. 
2568.  Nut  good  for  passage;"  and  the  other 
half  of  the  ticket  was  red,  and  upon  that  were 
the  words  and  figures;  "  2508.  C.  &  N.  W.  Ry, 


Sort— Ferdrtt  ,■  (Utertion  of  court, 
onurul.  Until  tlie  verdict  is  actually  i 
recorded,  the  Jury  tiavo  power  over 
slier  it  or  to  withdraw  from  It  Untl 
tbe  oourt.  and  discharged  from  Its  o 
Iheyhave  full  ooDtrul  over  It  Root  v 
Johns.  08:  Thomie  v.  Zusblag,  ffi  Tex.  f 
V.  Waterman,  1  Nov.  SI3i  Prolfatt  jui 
But  a  verdict  cannot  be  emended  efl 
diacharKed,  when  It  does  not  appear  i 
Ihatthe  alteration  would  h ' 


laforma].  anil  may  send  thom  buck  to  the  iuir- 
room  for  that  purpoec.  Fllnn  v.  Harlow,  18  111.  aB; 
Goodvin  v.  Appleton.  ffiMalne.  41J3;  Cook  v.  State, 

Mfla.6l«;Holieon  V.  H         ■    ■       '' "  ' 

ITliProaatt,  Jury  Trial 

the  verdict  so  as  to  meet  the  facts  of  the 

tfaeaMmrtalned  conduHlonsof  the  Jury.  McMobaa 
T.  Hdriohan,  13  Pa.  880.  Where  ihe  meanlOK  In- 
icDdcd  to  t>e  conveyed  by  the  jury  can  be  ascer- 
tained from  their  verdict,  tbe  court  may  Instruct 
tlie  Jury  to  alter  the  eipreeslons,  preeervlnB  the 
•ubntanoe  so  as  to  render  it  good  in  law;  and  the 
oDurt  should  give  elTeottoa  verdict  when  lis  mean- 

acan  he  ascertained.   Truebody  v.  Jecobsen,  S 
UOi  Proffatt.  Jury  Trial.  I  U8.   Where  tbe  Jury 
SI.  R   A 


a  a  promissory  nolo. 


it,  they  may  Kith  propriety  be 


Interosf.  HItcbcook,  J..  In  Sutllff  v.  Gilbert,  8 
Ohio.  105:  PruITa  tt.  Jury  Trial,  I  tSS.  So,  In  an  action 
for  trover  tor  certain  promlesory  notes,  the  Judge 
directed  that  the  Jury  retire  and  return  a  iicw  ver- 
dict for  tboamouut  of  tbe  nuteeaud  lutorcBt.  and  It 
was  held  gooi].  Bolster  v.  Cummlngs,  S  Malue,SI>: 
Prollatt,  Jury  Trial.  1 168. 

"he  right  to  have  the  Jury 

p  ttlngto  exercise  It  when  the 

V  rfotlvcdlQ  their  prcacnce. 
l  ;  Bute  V.  Allen,  1  HoCord. 
I  Root  V.  Sherwood,  S  Johns. 
a                                   oisv.Juukins,ie  S^.&K. 

ly  pnrchatlnB'  a  round  trip 
t  ;gutres  the  nght  to  ride  on 

t.  t  to  the  reasonable  regula- 

t  Claybrook  v.  Hannibal  & 

B  >.  ITS.  la  Mo.  App.  13K:  Logan 

V  Co.  TT  Mo.  me. 

g  ticlieli.   If  while  detaoh- 
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Dec.. 


H.  T.    Retuminsf.     Woncwoc  to  Eiroy.     W.  | 
A..  Thrali,  Gen't  Ticket  A^t.  if   detached." 
The  words  "Not  ^ood  for  passnge"  wei*e  on  a 
line  with  the  words  "  if  detached." 

"It  is  also  conceded  that  July  28, 1886,  the 
plaintiff,  at  EIroy,  boarded  one  of  the  defend- 
ant's way  freignt  tmins,  with  a  caboose  at- 
tached for  passengers  to  nde  in,  then  on  its 
way  southerly  through  Wouewoc;  that,  after 
saiu  train  started  from  EJroy  with  the  plaintiff 
4}n  board,  the  conductor  in  charge  demanded 
fare  of  the  plaintiff,  who  thereupon  tendered  the 
conductor  the  ticket  mentioned,  which  the  con- 
ductor refused  to  receive*  that,  upon  the  plaint- 
iff's refusal  to  pay  fare,  tlie  conductor  stopped 
the  train,  and  caused  the  same  to  run  back  to 
Elroy  Station,  where  the  plaintiff  was  com- 
pelled to  leave  the  train.  This  action  is  for 
-damages  by  reason  of  such  expulsion. 

The  following  rules  of  the  defendant,  in 
force  at  the  time  of  the  occurrence,  are  in  evi- 
dence: "  Rule  46.  Passengers  must  not  be 
•ejected  from  the  cars  for  any  cause,  except  at 
a  station.  Use  no  unnecessary  force.  Uule 
47.  Wood  or  construction  trains  musi^  in  no 
•case  carry  passengers.  Freight  trains  must 
not  carry  passengers  without  tickets." 

The  evidence  is  in  conflict  as  to  whether  the 
plaintiff  presented  to  the  conductor  the  red 
half  of  the  ticket,  as  well  as  the  white  half, 
when  he  first  demanded  fare,  or  not  until  after 
l^e  train  was  stopped;  and  also  as  to  some  of 
the  facts  and  circumstances  attending  such  re- 
fusal of  the  conductor  to  receive  the  ticket,  the 
refusal  of  the  plaintiff  to  pay  fare,  and  the 
ejecting  of  the  plaintiff  from  the  train. 

At  the  close  of  the  trial  the  iury  relumed  a 
special  verdict,  to  the  effect:  (1)  that  the  plaint- 
ifT  had  "the  round  trip  ticket  from  Elroy  to 
"Wonewof  and  return  given  in  evidence,  No. 
2CG3/  on  July  26,  1886,  and  above  described; 
(2)  that  the  plaint  iff  on  that  day  entered  the 
•caboose  ol  the  defendant's  freight  train,  which 
carried  passensers,  at  Elroy,  for  the  purpose  of 
being  carried  tnereln  from  Elroy  to  Wonewoc 
on  said  ticket;  (8, 4)  that  said  ticket  was  broken 
-apart  and  separated  at  the  place  where  punct- 
ured for  the  purpose  of  separation,  before  it 
was  offered  to  the  conductor  for  passage,  (5, 6) 
but  not  by  nor  with  any  carelessness  or  negli- 
gence of  or  on  the  part  of  the  plaintiff;  (7)  that 
when  the  conductor  first  came  to  the  plaintiff 
to  collect  his  fare  the  plaintiff  produced  and 


exhibited  to  him  both  the  going  and  returning 
part  of  said  ticket,  (8)  and  not  the  going  part 
only;  (0)  that  the  plaintiff  did  not  omit  to  pro- 
duce and  exhibit  to  tbe  conductor  both  parts 
of  said  ticket  until  after  the  conductor  had 
stopped  the  train  to  back  up  to  Elroy;  (10)  that 
the  plaintiff  left  the  train  by  order  of  the  con- 
ductor; (11)  that  the  conductor  re  fused  to  carry 
tbe  plaintiff  on  said  ticket,  because  it  was  not 
a  good  and  valid  ticket,  (12)  through  an  unin- 
tentional mistake  on  his  part  as  to  its  validity; 
(13)  that  the  plaintiff  still  holds  said  ticket,  and 
both  parts  thereof,  without  having  offered  to 
return  them  to  the  defendant;  (14)  that  the  con- 
ductor c^lcd  the  plaintiff  a  liar  before  the 
plaintiff  called  him  a  liar;  (15)  that  tbe  plaintiff's 
damages  are  assessed  at  $3(X);  (16)  that  in  esti- 
mating such  damages  they  gave  him  $299.54 
for  injury  to  his  feelings. 

Thereupon,  the  court  ordered  judgment  for 
the  plaintiff  ivpon  said  special  verdict  for  the 
sum  of  $299.60,  being  the  amount  of  damages 
assessed  by  the  jury,  less  the  sum  of  forty  cents 
paid  for  the  ticket,  for  which  the  court  held 
that  Uie  plaintiff  was  not  entitled  to  recover  in 
this  action. 

From  the  judgment  entered  thereupon,  ac- 
cordingly, the  defendant  brings  this  appeaL 

Messrs,    Winkler,     Flanders»    Smith, 
Bottum  Si  Vilas  for  appellant. 
Messrs.  B.  C.  Smith  and  F.  S.  Veeder 

for  respondent. 

Cassoday*  J,,  delivered  the  opinion  of  the 
court: 

When  the  jury  first  announced  their  yerdict 
theanswer  to  the  fifteenth  question  was  $300, 
and  the  answer  to  the  sixteenth  question  was, 
in  effect,  nothing,  instead  of  the  amounts  above 
stoftcd.  The  court  thereupon  intimated  to  the 
jury  tjiat  such  finding  were  inconsistent  with 
themselves;  that  the  ]ury  had  failed  to  observe 
the  instructions  of  the  court;  that  by  reason 
thereof  they  were  at  liberty  to  go  to  their  room 
for  further  consultation;  that  if  they  meant  to 
answer  as  they  had  indicated,  then,  when  they 
came  in,  they  should  say  so. 

Thereupon,  the  counsel  for  the  defendant 
ask(^  to  have  the  ^ury  polled,  to  see  if  that  was 
in  fact  their  verdict;  but  the  court  declined, 
for  tbe  time  being,  to  receive  such  verdict, 
until  the  jury  shoukl  go  to  their  room  for  con- 
sultation; that  the  court  thereupon  indicated 


by  the  conductor  to  the  fact  that  It  Is  his  duty  to 
detach  them,  the  paaaenger  should  at  once  desist 
and  hand  the  ticket  and  coupons  to  the  conductor, 
whose  duty  it  would  t)e,  if  he  saw  the  coupons  de- 
tached or  could  readily  ascertain  bv  Inspection  that 
they  had  l>een  detached  from  the  ticket,  to  accept 
them.  But  he  is  not  bound  to  receive  the  detached 
coupon  without  seeing  the  ticket.  LouisviUe.  N. 
•&  G.  8.  R.  Co.  V.  Harris,  9  Lex,  180.  A  re^ilatloa 
that  a  railroad  ticket  shall  be  subject  at  any  time 
to  inspection  by  the  conductor  is  reasonable  Ores- 
son  V.  Phila.  &  R.  R.  Co.  11  Phila.  600. 

Tfirm'.gh   ticketn.     Through    pussenger  railway 
^ckcts  in  the  form  of  coupons,  entitling  the  hoJder 
to  pass  over  successive  roads,  are  regarded  as  dis- 
tinct tickets  for  each  roa  t,  sold  by  tne  first  com- 
gany  as  agent  for  the  others,  as  far  as  the  passenger 
\  concerned.    Young  v.  Pa.  R.  Co.  6  Cent.  Rep. 
861, 115  Pa.  112;  2  Redf.  4th  ed.  276:  Knight  v.  Port- 
land, S.  &  P.  R.Co.  50  Maine,  234.   The  rights  and  lia- 
bilities of  the  parties  ore  the  some  as  if  the  tickets 
liad  boon  purchased  of  each  company  separately 
at  its  own  depot  or  station.    Knight  v.  rortland,  S. 
M  P.  R.  Co.  56  Maine,  234.    The  liability  or  each 
•oompany  in  turn  ix>ntinue8,  in  regard  to  such  pas- 

2  L.  R.  A. 


senger,  from  the  place  and  time  of  receiWng  the 
ticket,  until  they  reach  the  point  where  the  lia- 
bility of  the  next  one  of  the  connecting  lines  com- 
mences. Knight  V.  Portland,  S.  &  P.  It.  Co.  56 
Maine,  284.  It  is  the  duty  of  each  company  to  see 
its  passengers  safely  over  the  whole  route  to  the 
next  connecting  line,  as  far  as  the  utmost  care  will 
etfect  the  same.  2  Rorer,  Railroads,  975;  Town- 
send  V.  N.  Y.  Cent.  etc.  R.  Co.  66  N.  Y.  295.  A  ticket 
good  for  a  continuous  passage  over  several  lines  is 
good  for  a  continuous  passage  over  each  Line, 
and  not  merely  over  the  entire  connecting  lines. 
Auerbach  v.  N.  Y.  Ceat.  etc.  R.  Co.  89  N.  Y. 
281.  In  the  absence  of  an  express  contract  for 
through  transportation,  or  circumstances  from 
which  It  will  be  implied,  the  holder  of  coupon 
tickets  is  not  bound  to  pursue  bis  Journey  without 
Intermission  when  it  has  been  once  begun,  as  in  the 
case  of  a  passenger  whose  trip  is  confined  to  the 
route  of  a  single  carrier,  but  may,  at  the  end  of 
each  of  its  stages  represented  by  such  tickets,  tem- 
porarily discontinue  his  passage  without  losing  his 
right  to  resume  It  within  a  reasonable  time. 
Brooke  v.  Grand  Trunk  R.  Co.  15Mloh.  332;  UutoJiL 
Carriers,  464. 
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the  nature  of  some  of  the  inslructioDs  which 
had  previously  been  given  to  them;  that  no 
opinion  bad  been  intimated  to  them  as  to 
-n-bether  they  should  find  anything  for  injury  to 
feelings  or  not;  that  that  question  was  left  en- 
tirely to  them. 

The  defendant's  counsel  thereupon  requested 
the  court  to  receive  and  record  such  verdict, 
which  was  refused,  and  the  jury  thereupon 
retired  for  further  consultation.  Upon  return- 
ing into  court  they  answered  the  fifteenth  ques- 
tion forty-six  cents,  and  tbe  sixteenth  $300; 
&Dd  thereupon  the  court,  for  the  same  reasons, 
again  refused  to  receive  said  verdict,  and 
ordered  the  jury  to  again  retire,  for  further 
consultation,  which  they  did;  and  thereupon 
tbey  again  returned  into  court  with  the  verdict 
com^'ete  and  substantially  as  found  in  the 
above  statement  of  facts;  and  the  same  was 
thereupon  received  by  the  court,  and  entered 
of  rebord. 

The  Jury  had  been  told  in  tbe  general  charge, 
in  effect,  that  if  they  found  for  the  plaint- 
iff, and  that  he  was  entitled  to  damans  for 
injury  to  his  feelings,  then,  in  answering  the 
fifteenth  question,  they  should  state  tbe  total 
amount  of  damages  allowed,  as  for  loss  of  time, 
which  should  be  ^'simply  nominal — six  cents," 
and  damages  for  injury  to  his  feelings,  and  the 
amount  he  paid  for  the  ticket,  in  one  general 
sum;  and  then,  in  answer  to  the  sixteenui  ques- 
tion, that  tbey  should  "state  what  damages," 
if  any,  "he  suffered  for  injury  to  his  feelings." 

It  IS  manifest  that  tbe  jury  misapprehended 
these  instructions  until  their  last  consultation. 
Tbe  learned  trial  judge  scrupulously  avoided 
anything  like  dictation  as  to  whether  the  jury 
should  find  in  favor  of  the  one  party  or  the 
other  upon  any  of  those  items,  but  merely  in- 
sisted upon  having  tbe  questions  submitted  de-* 
tennined  by  the  jury,  with  a  correct  under- 
standing ox  the  instructions  which  had  been 
given  to  them  on  that  subject.  Such  action  was 
manifestly  within  the  province  of  the  court. 
Fick  V.  Jkul/ioUand,  48  Wis.  419;  State  v.  Clem- 
^tson,  60  Wis.  628;  MeMa/tan  v.  McHahan,  18 
Pa.  376,  53  Am.  Dec.  482;  States.  Overton,  24 
N.  J.  L.  435,  61  Am.  Dec.  671;  The  Work  of 
the  Advocate,  676,  and  cases  there  cited. 

The  request  to  poll  the  jury  was  before  the 
verdict  was  thus  perfected,  and  hence,  as  a  per- 
•emptory  right,  was  premature. 

Tbe  several  findings  of  the  jury  are  all  sup- 
ported by  the  evidence.  A  railway  company 
may,uncloubtedly,  make  reasonable  regulations 
for  the  safe  and  orderlyconductof  its  business, 
and  to  protect  itself  against  impositions.  Piott 
y.  Chicago  <k  N,  W.  R.  Co.  63  Wis.  b\\\Mos!i&r 
V.  St,  Louis  etc,  R.  Go.  127  U.  8. 890  [82  L.  ed. 
2491;  2  Am.  &  Eng.  Encyclop.  Law,  759. 

But  this  does  not  authorize  such  company, 
onder  tbe  guise  of  regulations,  to  abridge  or 
impair  a  passenger's  statutory  or  legal  r^bts. 
The  statute  re<}uired  the  defendant,  upon  appll- 
-cation  "at  its  ticket  station"  in  Elroy,  and  pay- 
ment of  the  price,  to  sell  to  tbe  plaintiff 
"round  trip  tickets,  good  for  first  class  passen- 
gers" from  that  station  to  Wonewoc  and  re- 
turn.   Section  1808. 

It  stands  confessed  that  the  defendant  did  so 
sell  and  deliver  to  the  plaintiff  the  ticket  in 
question  upon  such  application,  payment  and 
•purchase.    It  is,  moreover,  confessed  that  such 
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ticket,  in  the  condition  it  was  at  the  time  of 
purchase,  entitled  the  plaintiff  at  the  time  and 
place  he  did  to  board  the  train  in  question,  and 
ride  thereon  to  Wonewoc,  and  thereafter  to  re- 
turn therefrom  to  Elroy  by  any  train  stopping 
at  those  stations,  and  carrying  such  first  class 
passengers. 

The  only  defense  to  this  action  for  expelling 
the  plaintiff  from  the  train  is  the  facts,  as 
found  by  the  jury,  that  the  white  portion  of 
the  ticket  was  broken  apart  and  separated  from 
the  red  portion,  without  any  carelessness  or 
negligence  of  or  on  the  part  of  the  plaintiff,  at 
tbe  place  where  punctured  for  that  purpose, 
before  it  was  offered  to  the  conductor  for  pas- 
sage. But  the  respective  parts  of  the  ticket 
were  numbered  alike,  and  each  contained  the 
letters  "R.  T."— the  one  having  thereon,  "Go- 
ing. Elroy  to  Wonewoc;"  and  the  other,  "Re- 
turning. Wonewoc  to  Elroy."  The  Jury, 
moreover,  found  that  both  parts  of  tbe  ticket 
were  produced  by  the  plaintiff,  and  exhibited 
to  the  conductor  when  he  first  came  to  the 
plaintiff  to  collect  his  fare,  and  that  the  plaint- 
iff still  held  both  parts  of  tbe  ticket 

Manifestiy,  the  two  parts  of  the  ticket  be- 
longed together,  and  had  formerly  bten  at- 
tached to  each  other.  The  plaintiff  appears  to 
have  been  unable  to  account  for  their  separa- 
tion, except  that  he  had  carried  the  ticket  in 
bis  pocket  for  some  months.  Tbe  ticket  was 
"punctured  for  the  purpose  of  separation;" 
and,  of  course,  with  the  expectation  that  it 
would  be  separated  when  first  used. 

It  is  claimed,  however,  that  the  woids  "Not 
good  for  passage,"  on  tbe  going  part  of  the 
ticket,  and  the  words  **if  detach^,"  on  the  re- 
turning part  of  the  ticket,  were,  together,  in  ef- 
fect, a  stipulation  that  tbe  ticket  should  be 
deemed  forfeited  if  such  parts  should  be  sepa- 
rated by  any  other  person  than  the  conductor. 
But  such  are  not  the  words  of  the  contract, 
and,  if  such  is  to  be  deemed  its  legal  effect, 
then  it  is  because  such  stipulation  is  to  be 
implied  from  the  words  employed.  Had  the 
going  part  of  the  ticket  alone  been  presented  to 
tbe  conductor,  there  might  have  been  some 
force  in  tbe  argument;  for  to  allow  that  part 
alone  to  be  used,  unaccompanied  by  tbe  other 
part,  would  have  the  effect  to  convert  this 
"round  trip  ticket"  into  two  separate  single  Crip 
tickets,  to  be  used  promiscuously.  That  would 
permit  the  returning  part  to  be  used  before  the 
going  part, and  hence  give  to  the  holder  a  right 
not  secured  by  the  statute. 

Tbe  words  "Not  good  for  passage  if  de- 
tached" would  seem  to  have  been  so  placed  up- 
on the  ticket  to  prevent  imposition  by  a  separa- 
tion of  the  parts,  and  the  use  of  each  as  a  sin- 
gle trip  ticket.  But  where  such  parts  of  the 
tickets  became  separated  by  such  inadvertence 
and  are  then  in  good  faith  both  presented  to- 

§  ether,  and  at  tbe  same  time,  to  the  same  con- 
uctor,  on  the  going  trip,  the  purpose  of  such 
words  would  seem  to  be  as  fully  attained  as 
though  the  two  parts  of  the  tickei  had  not  been 
previously  separated.  In  other  words,  tbe  pres- 
entation to  tbe  coQductor  of  the  two  parts  of 
tbe  ticket,  under  the  circumstances  found,  are 
the  same,  in  legal  effect,  as  though  such  parts 
had  not  been  detached  when  so  presented. 

It  is  to  be  remembered  that  the  ticket  was 
the  mere  evidence  of  the  contract  of  carriage. 


188 


SupHKKE  CouaT. 


J  Air., 


tuid  Ibat  Bucb  cvldeDce  conalsted  oC  two  perta 
desigDed  for  separatioa.  To  imply  such  for- 
feiture of  the  cootract  from  sucD  mere  inad- 
vertCDt  separation,  under  the  circumstances 
found,  when  no  word,  letter  or  flzure  on  eitber 
part  of  the  ticket  was  tbereby  obhie rated,  and 
when  no  perceivable  injurj  to  the  defendant 
could  result  therefrom,  would  be  1«  destroy  a 
Biatulorr  riKbt  upon  the  merest  lechnicahtj, 
and  in  the  absence  of  a  clearlf  expressed  stipu- 
lation to  that  effect.  Even  a  strict  literalism 
ia  not  tt)  be  10  rigidly  enforced  a«  to  defeat  the 


manifest  purpose  of  a  contract  under  a  statute. 
Whether  a  different  rule  should  prevail  wbero 
the  passenger  willfully,  and  against  the  ptoteat 
of  the  conductor,  separates  the  coupons  orparta 
of  a  ticket,  as  in  some  of  the  cases  cited,  need 
not  be  here  considered. 

It  follows  that,  upon  the  facts  found,  we 
must  hold  the  defendant  liable.  Upon  the 
whole  record,  and  the  repealed  rulings  of  tlii» 
court.  yi£  cauDot  sa;  that  the  damagea  are  ex- 

I^  judgment  ^  lAe  Circuit  Court  it  ^rmei. 


NEBRASKA   SUPREME  COURT. 


CASS  COUMTT,  ly.  in  Err.. 


1.  Section  89  of  «lM,pt«r  77  of  tbs  Oom- 
ptled  Sta,tut«a  of  this  State,  entitled 
ReraBae,"  reqnlrea  the  ofltoera  of  the 
railriMid  oorporwMoam  wltbla  tbe  State 
to  return  to  the  auditor  ol  pubiio  acoouuts  lor 
asBeasmeot  and  taxatloa  the  number  at  miles  of 
railroad  In  etuib  orgsnlzed  oountr.  and  tbe  total 
number  of  mllte  In  tbe  State,  looluaini^  roadbed, 
Tl^ht  of  way  and  eupenunioture  thereon,  main 
and  Bide  iraoka,  depot  buildings  and  depot 
grounds,  aectlon  and  tool  bouses,  rolling  stook 
and  personaJ  propertr  neceBsary  for  the  oon- 
etrucHon,  repairs,  or  ■ucocsstul  operation  of  the 
railroad;  but  does  not  require  a  return  of  the 
brtdjfee  constructed  across  the  Missouri  Klver, 
laid  river  being  a  navigable  stream,  the  right 
iMidge  whloti  nau  be  obtained  only  by  a  law  of 


Congren.  and  not  by  ui;  authority  of  the  SIBtO— 
such  bridge,  wben  oonstructed.  aot  being  a  part 
Of  Uie  roadbod,  nor  superstruoture  thereon, 
under  tbe  meaning  of  the  bgcUod  alluded  to. 
£.  The  ata,te  board  of  equallaatlon  would 
have  no  Jurlsdlttlon  or  authority  to  Include  suoh 
bridge  within  the  line  of  roadbed  of  the  railroad 
for  taxation,  and  oould  therefore  lev;  no  legal 


"roadbed,  right  of  way  and  superstructure 
tbereon,"  It  was  held  that  such  part  thereof  as  la 
vlthlnanyoounty  of  this  State  would  be  liable  t4> 
aaseasmentand  taxation  by  the  local  afseaalng  and 
taxing  oDoers  of  such  county. 
(January  S.  VS6.) 

ERROR  to  tbe  District  Court  of  Cass  County 
(Field,  •/.),  brought  b;  tbe  defendant  below 
to  review  a  Jud^ent  In  favor  of  the  plainliff 
below  in  an  action  to  recover  taxes  alleged  to 
have  been  illtgoll;  exacted,  RaKTaed. 
I      The  cose  is  stated  In  the  opinion. 


B  bytheConBT, 


•olldatod  character  It  must  be  taxed  1 
enue,  and  cannot  be  a  Bt  Biibjoct  for  Ic 

by  the  separate  counties  tbrimgli  »l __ 

Applegate  v.  Ernst,  8  Bush,  048,  cited  la  Virginia 
T.  M.  Co.  V.  Washington  Co.  30  Oratt,  m :  at 
see  Mo.  River  etc.  K.  Co.  v.  Morris,  7   ~ 
Chicago  etc.  H.  Oo.  v.  People,  1  III.  App 
rago  ft  A.  K,  Oo,  V.  Peo^" "'•' 


ao; 

).  «8 ;  Chi. 


oad  la  thus  b 


taken  Into  account, and  nrenotsubjocis of  separate 
Hescaement.  Baltimore  Appeall'ai  Court  V.  Wrat- 
om  Md.  n.  Co.  DO  Md.  271.  Uoder  the  Btatute  of 
Hlsdourl,  the  land  contracts  of  a  railroad  (^ompany 
3L.R.A. 


n  other  Stales  the  line  of  tbe 

county  Is  separately  assessed;  aud 

-  —  >--  appriklBed  by  the  appisbers 

innigh  wbtcb  It  runs,  at  a 

ting  to  be  held  on  the  line  of  the  rood.    Albanv 

a.  Oo^v.  Osborn,  U  Da^  Iffl^  ^i^^  *  W.  S. 


In  some  tlUT  ai 

ot  all  the  counties  ti 


...   ... MliTte 

GUI  ft  J.  IIT  i  State  V,  IIL  Oeot.  R,  Co,  »  ilL  - 
Sangamon  ft  M.  It.  Co.  v.  Morgan  Oo.  li  111.  103 : 
ProTldonoe  ft  w.  r.  Co.  r.  WrlsEt,  H  R.  L  UB :  Tndi- 
■Dapolta  etc  S.  Co.  v.  Kllner,  m  Ind.  TI ;  Fe><pto  v^ 
Freaerlcka.  a  Barb,  173.  In  ralulng  railroad  prop- 
erty It  must  be  estimated  by  the  i ' — ■* — ' 


ni.  4f>8i;  wbtie. property  not  held  or  used  for  rail- 
road purposes,  but  Of  wbtoh  Hm  corporatlOD  may 
have  become  owner,  should  be  separately  listed  ana 
taxed,  unleati  tbe  statute  plainly  makes  a  different 
provision.    Savannah  etc  B.  Co.  v.  Hoiton,  71  Oa, 

State  hoea-i  of  equalixaUnn,  The  duties  of  the 
state  iKiard  ot  eauallzatlon  are  pointed  out  in  the 
Btatuto  rccitod  in  tbe  opinion  reported  in  the  prin- 
cipal case.  1(8  autbority  is  exclusive  of  that  of  tbe 
county  boards.    People  v,  Sacramento  Co.  fOCal.  3£L 

Where  the  bowrd  disc "~  ' 

assessed  property  at  I , 

by  the  (^institution,  but  have  Bsseseedat  half  value 
only,  it  maya^KoiH  railroad  property  In  likeptopor. 
tlon.  Law  v.  People.  87  lU.  385;  Bureau  Co.  v.  Chi- 
cago etc  B.  CO.  U  IIL  fS»;  Chicago  &  A.  R.  Co.  v. 
Livingston  Co.  «8  III.  it&.  Where  the  value  Of  a 
railroad  Is  apportioned  among  ttieoountlee,  a  pro- 
vision that  the  auditor  shall  not  IhuB  appor.km  the 
value  until  after  equalization  Is  mandatory.  State 
Auditor  T.  Jackson  Co.  65  Ala.  lU;  Ferry  Oo.  v. 
Selma  etc.  R.  Co.  BS  Ala.  an ;  Cooley,  Taxn.  N  ed. 
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Cabs  County  t.  Chioaoo,  BiTBLnrGTOH  &  Quinot  R.  Co. 
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Masn.  B«esoii  in  Sullivan  and  Covell 
^  Polk  for  plaintiff  in  error. 

Meaan.  Kiurquett  A  Deweese  for  de- 
fendant in  error. 


u  Oh.  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  District 
Court  of  Obss  County,  for  the  purpose  of 
recovering  from  the  countjr  certain  taxes  which 
were  ali^eed  to  have  heen  illegally  paid,  on  the 
west  halfof  the  railroad  bridge  across  the  Mis- 
•onri  River  at  Plattsmouth. 

It  was  alleged  in  the  petition  that  the  Pre- 
cinct Assessor  of  Cass  County  assessed  the  prop- 
erty for  the  years  1881,  1882,  1888,  1884  and 
1885,  and  upon  his  return  of  the  same  to  the 
county  officers  the  taxes  were  levied  thereon 
the  same  as  upon  other  proi)erty  in  the  county; 
and  that  the  taxes  were  paid  under  protest  m 
writing.  That  they  were  unlawfully  levied 
and  collected,  for  the  reason  that  the  bridge 
was  at  all  times  a  part  of  the  line  of  railroad  of 
defendant  in  error  and  legally  taxable  only  as 
the  other  portions  of  the  road  were  taxable, 
and  that  the  same  was  for  each  year  reported 
to  the  state  board  of  equalization  as  a  part  of 
the  railroad  and  taxed  accordingly,  aU  of  which 
taxes  had  heen  paid. 

The  answer  of  plaintiff  in  error  consisted 
mainly  in  specific  denials  of  the  allegations  of 
the  petition,  in  so  far  as  the  illegality  of  the 
taxation  was  concerned,  and  it  was  alleged  that 
the  bridge  was  not  legally  taxable  by  the  state 
board  of  equali/otioD;  that  it  was  not  a  part  of 
the  roadbed  of  defendant  in  error's  road;  that 
it  was  not  operated  as  a  part  of  railroad;  that 
it  was  listed  to  the  precinct  assessor  for  taxa- 


tion by  the  duly  authorized  officers  of  the  rail- 
road company,  and  that  it  was  legally  subject 
to  taxation  by  the  county. 

A  Jury  trial  was  had,  when,  upon  the  close 
of  the  testimony,  the  distnct  eourt  instructed 
the  Jury  to  find  a  verdict  for  defendant  in 
error  for  the  sum  of  |6,408.66,  which  was 
accordingly  done,  and  upon  which,  after  a 
motion  for  a  new  trial  had  been  made  and  over- 
ruled. Judgment  against  the  county  was  ren- 
dered. 

The  county,  as  plaintiff  in  error,  brings  the 
cause  to  this  court  for  review. 

The  petition  in  error  contains  twenty-five 
assignments  of  error.  These  assignments  and 
the  brief  of  plaintiff  in  error  are  d^yoted,  to  a 
considerable  extent,  to  the  presentation  of  the 

?[uestion  of  the  compliance  by  the  agents  of  de- 
endant  in  error  with  the  requirements  of  the 
law  in  the  payment  of  the  taxes  under  protest 
and  the  written  notice  thereof. 

While  we  think  that  in  many  instances  there 
was  a  failure  to  comply  with  the  provisions  of 
the  law  in  the  respect  named,  yet  we  are  dis- 
posed to  examine  but  one  question  involved  in 
the  case,  and  that  is  whether  or  not  the  tax  was 
legally  assessed  and  levied — this  being,  as  we 
thmk,  the  controlling  question  in  the  case. 

The  law  in  the  State  for  the  assessment  and 
taxation  of  railroad  property  is  contained  in 
sections  89  and  40  of  chapter  77  of  the  Com- 
piled Statutes,  entitled  Bewn/ue.  These  sec- 
tions are  as  follows: 

Bee.  89.  "The  president,  secretarv,  superin- 
tendent or  other  principal  accounting  officers 
within  this  State,  of  every  railroad  or  tele- 
graph company,  whether  incorporated  by  any 
law  of  this  State  or  not,  when  any  portion  of 


^SA.  The  apportionmeDt  is  a  mere  olerioal  act,  and 
may  he  done  by  tlie  clerk  of  the  board  runion 
Trust  Co.  v.  Weber,  96  111.  846;  Wilson  v.  Weber,  96 
111.  454).  and  a  depu^  clerk  miff  ht  act  In  the  abeenoe 
<A  his  principal.  Mo.  River  etc.  R.  Go.  v.  Morris, 
7  Kan.  210.  A  failure  to  cater  the  amount  appor- 
tioned to  a  township  on  the  township  assessment 
book«  or  other  mere  Irrogrularitv,  will  not  affect  the 
validity  of  the  asBessment.  Smith  v.  Leavenworth 
Co.  9  Ejm.  296;  Mo.  River  etc.  R.  Ck).  v.  Blake,  9 
Kan.  480 :  Sioux  City  &  St.  P.  R.  Co.  v.  Osceola  Co.  45 
Iowa,  168;  Wilson  v.  Weber,  96  HI.  464.  In  some 
States  tiie  aasesslnff  board  apportions  the  ampegrate 
value  according  to  the  estimated  value  of  that  por^ 
tion  of  the  road  with  its  improvements  lying  within 
the  limits  of  each  municipality  (State  v.  Severance, 
56  Mo.  878) ;  while  in  others  the  buildings  and  local 
improvements  are  left  to  be  assessed  like  such  prop- 
erty of  natural  persoos  (State  v.  Maine  Cent.  R.  Co. 
74  Maine,  876;  San  Francisco  ft  N.  P.  R.  Co.  v.  State 
Board  of  EquallzaTlon,  60  C^l.  12i ;  and  the  rolling 
stock  is  oonsldered  as  real  estate  and  is  estimated 
with  the  road  itself.  Maus  v.  Locansport  etc.  R. 
(>).  27  III.  77 :  Union  Trust  Co.  v.  Weber,  96  lU.  346 ; 
Sangamon  s  M.  R.  Co.  v.  Morgan  Co.  14  111.  163 ; 
Bangor  ft  P.  R.  Co.  v.  Harris,  21  Maine,  538;  Cum- 
berland Marine  R.  Co.  v.  Portland,  37  Maine,  444 ; 
LouisviUc  ft  N.  A.  R.  Co.  v.  State,  25  Ind.  177 :  Du- 
buqne  v.  HL  Cent.  R.  Co.  88  Iowa.  66:  Phila.  etc  R. 
Co.  V.  Baltimore  Appeal  Tax  Ct.  50  Md.  897 ;  State  v. 
Severance,  56  Mo.  ^ ;  Randall  v.  Elwell,  52  N.  Y. 
GEL.  in  assessing  the  road  as  a  whole  the  law  in 
come  States  reguires  the  beard  to  take  into  account 
and  value  the  rranchlRe  as  property.  Ottawa  Gloss 
00.  V.  McOaJeb,  81  liL  666 ;  Buck  v.  C3iicago  ft  A.  R. 
Co.  86  in.  862;  Franklin  Co.  v.  Nashville  etc  R.  Co. 
]2Lea.62L 

lAtmtaUfm  of  taxing  power  of  State.  While  the 
taxing  power  of  the  State  is  unlimited  over  subjects 
within  ns  Jurisdiction,  it  cannot,  however,  be  exer- 
cised over  persons  and  propertv  beyond  its  territo- 
rial Jurisdiction.  State  v.  Pullman  Palace  Car  Co. 
16  ¥eA,  Rep.  183 :  Baltimore  Appeal  Tax  Court  v. 
Pullman  Aace  Car  Co.  50  Md.  452;  Phila.  etc.  R. 

2L.RA. 


Co.  V.  Baltimore  Appeal  Tax  Court,  60  Md.  807: 
Desty.  Taxn.  406.  Only  that  which  is  within  its  own 
Jurisdiction,  or  the  proportion  of  stock  represent- 
ing that  part  of  the  road,  can  be  taxed.  State 
Treasurer  v.  Auditor  General,  46  Blich.  224.  Where 
the  road  of  a  corporation  runs  through  two  States, 
a  tax  upon  the  income  or  franchise  of  the  road  is 
properly  apportioned  by  taking  the  whole  income 
or  value  of  the  franchise  and  the  length  of  the  road 
within  each  State  as  the  basis  of  taxation.  Dela- 
ware Railroad  Tax  (3ase,  85  C  S.  18  Wall.  208  (21 L. 
ed.  888) :  Brie  R.  Co.  v.  Pennsylvania,  88  U.  S.  21 
WalL  4i«  (22  L.  ed.  605).  A  bridge  erected  by  a  rail- 
road company  under  authority  granted  by  two  sep- 
arate States  is  not  taxable  in  the  manner  provided 
for  in  the  Railroad  Taxation  Acts  of  one  of  those 
States.  State,  Lehigh  Valley  R.  Co.  v.  Mutchler,  42 
N.  J.  L.  461.  Steamers  used  by  a  railroad  compa- 
ny in  transporting  freight  cars  across  water  in- 
tervening between  the  termini  of  the  tracks  are 
not  taxable  as  a  part  of  the  roadway  or  road- 
bed. San  Francisco  v.  Central  Pac.  R.  Co.  63  OaL 
467. 

Taxulkm  for  county  and  municipal  purposes.  A 
statute  providing  for  the  taxation  of  certain  cor- 
porations for  state  purposes  does  not  relieve  them 
from  taxes  for  couaty  and  municipal  purposcA. 
People  V.  Davenport,  25  Hun,  630.  C^ounties  are 
quasi  corporations  and  governing  agencies  con- 
nected with  the  state  government  and  the  general 
taxing  power.  2  Desty,  Taxn.  1059.  They  have  no 
powers  but  such  as  are  expressly  granted,  or  such 
as  are  incidentally  neoessaiy  to  carry  such  powers 
into  effect.  Id.  The  levy  of  county  and  municipal 
taxes  must  be  made  on  property  subject  to  general 
taxes,  at  a  time  and  in  the  manner  prescribe '  by 
law :  but  mere  informality  in  the  levy  will  not  In- 
validate it.  Id.  1067.  The  Statutes  of  Nebraska  re- 
quire the  annual  levy  of  taxes  for  county  purposes 
to  be  made  upon  an  estimate  prepared  by  the  board 
of  ooun ty  commissioners.  State  v.  Harvey,  12  Neb. 
81.    County  commissioners  are  agencies  of  the  state 

fovemment,  and  perform  public  duties^   State  v. 
t  Louis  County  Ct.  84  Mo.  571. 
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Uiti  property  of  said  railroad  or  telegraph  com- 
uaD7  is  situated  in  more  than  one  county,  shall 
fist  and  return  to  the  auditor  of  public  ac- 
counts, for  assessment  and  taxation,  verified  by 
the  oath  or  affirmation  of  the  person  so  listing, 
all  the  following  described  property  belou^ne 
to  such  corporation  on  the  first  day  of  April  of 
me  year  in  which  the  assessment  is  made  within 
mis  State,  viz.:  the  number  of  miles  of  such 
railroad  or  telegraph  line  in  each  organized 
county  in  this  State,  and  the  total  number  of 
miles  in  the  State,  including  the  roadbed,  right 
of  way  and  superstructures  thereon,  main  and 
side  tracks,  depot  buildings  and  depot  grounds, 
section  and  tool  houses,  rolling  stock  and  per- 
sonal property  necessary  for  the  construction, 
repairs  or  successful  operation  of  said  railroad 
or  telegraph  lines;  Ptovided,  however.  That  all 
machine  and  repair  shops,  general  office  build- 
ings, store  houses,  and  also  all  real  and  per- 
sonal pi  opcrty  outside  of  said  right  of  way  and 
depot  grounds  as  aforesaid,  of  and  belonging 
to  any  such  railroad  or  telegraph  companies, 
shall  be  listed  for  the  purpose  of  taxation  by 
the  proper  officers  or  aeents  of  said  companies, 
with  the  precinct  as8essors  of  any  precinct  in 
the  county  where  said  real  estate  or  personal 
property  may  be  situated,  in  the  manner  pro- 
Tided  by  law  for  listing  and  valuation  of  real 
and  personal  property." 

Sec.  40.  •'  The  return  to  the  auditor  of  pub- 
lic accounts  herein  provided  shall  be  made  on 
or  before  the  5th  day  of  April  annually. .  If 
the  return  aforesaid  he  not  received  by  said 
auditor  by  the  10th  day  of  April,  he  shall  there- 
upon proceed  to  obtain  the  facts  and  informa- 
tion aforesaid  in  any  manner  that  may  appear 
most  likely  to  secure  the  same  correctly,  and 
for  that  purpose  may  address  a  written  com- 
munication to  the  corporation,  or  to  some  offi- 
cer of  the  corporation  who  has  failed  to  make 
the  return  aforesaid.  As  soon  as  practicable 
after  the  auditor  has  received  the  said  return, 
or  procured  the  information  required  to  be  set 
forth  in  said  return,  a  meeting  of  the  said 
hoard  of  equalization,  consisting  of  the  Gov- 
ernor, state  treasurer  and  auditor,  shall  be  held 
at  the  office  of  said  auditor,  and  the  said  board 
shall  then  value  and  assess  the  property  of  the 
said  corporation  at  its  actual  value  lor  each 
mile  of  said  road  or  line,  the  value  of  each 
mile  to  be  determined  by  dividing  the  sum  of 
the  whole  valuation  by  the  number  of  miles  of 
such  road  or  line. 

'*In  making  up  such  valuation  or  assess- 
ment, the  state  board  shall  examine  and  con- 
sider the  retiu-n  herein  required  to  be  made,  or 
the  information  procured  by  the  auditor  in  de- 
fault of  such  return,  together  with  such  other 
reliable  information  relative  thereto  as  they 
may  be  able  to  procure.  Said  board  shall  not 
assess  the  value  of  any  machine  or  repair  shop, 
or  general  office  buildings,  store  houses  or  any 
real  or  personal  property  situated  outside  the 
right  of  way  or  aepot  grounds  of  such  com- 
pany. 

"  That  on  or  before  the  15th  day  of  May,  or 
•o  soon  thereafter  as  the  said  board,  or  any  two 
thereof,  shall  have  made  or  determined  said 
valuation  and  asf^essment,  the  auditor  shall  cer- 
tify to  the  county  clerks  of  the  several  counties 
m  which  the  property  of  the  aforesaid  corpora- 
tion or  nny  pari  thereof  may  be  situated,  the 
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assessment  per  mile  so  made  on  the  property 
of  such  corporation,  specifying  the  numl^r  of 
miles  and  amount  in  each  of  such  counties. 
All  such  property  shall,  for  the  purpose  of  tax- 
ation, be  deemed  personal  propeity  and  placed 
upon  the  tax  list,  as  hereinafter  provided." 

By  these  sections,  it  appears  that  the  officers 
of  railroad  corporations  are  reouired  to  certify 
or  return  to  the  auditor  of  public  accounts  the 
number  of  miles  of  their  railroad  in  each  organ- 
ized county  and  the  total  number  of  miles  in 
the  State,  which  Is  to  include  the  roadbed, 
right  of  way  and  superstructures  thereon,  main 
and  side  tracks,  depot  buildings  and  depot 
grounds,  section  and -tool  houses,  rolling  stock 
and  personal  property  necessary  for  the  con- 
struction, repairs  or  successful  operation  of 
the  road. 

The  roadbed,  as  defined  by  Webster,  is  "  The 
bed  or  foundation  on  which  the  superstructure 
of  a  railroad  rests."  The  term  *  *  right  of  way  " 
is  defined  in  Bodflsh  v.  Bodfish,  105  Mass.  819, 
as  meaning  "  The  right  ^to  pass  over  another's 
land,"  etc. 

In  StuyveMnt  v.  Woodruff,  21  N.  J.  L.  186, 
it  is  said:  "  A  right  of  way,  in  a  legal  sense  of 
the  term,  is  a  right  to  psFs,  for  allor  for  cer- 
tain purposes,  at  all  certain  times,  over  and  upon 
another  man's  land  or  close. "  Webster  defi ned 
tiie  word  superi^tructure,  referring  to  railroad 
engineering,  to  be  "the  sleepers,  rails  and  fas- 
tenings, in  distinction  from  the  roadbed^<:alled 
also  permanent  wav." 

Using  the^e  dednitions  instead  of  the  lan- 
guage of  the  statute,  it  is  the  duty  of  the  offi- 
cers of  railroad  companies  to  make  a  report  to> 
the  auditor,  showing  the  number  of  miles  of 
their  railroad  line,  including  the  bed  or  founda- 
tion on  the  land  over  which  the  company  would 
have  the  right  to  pass,  and  the  sleepers,  raila 
and  fastenings  thereon — this  to  include  both 
the  main  and  side  tracks.  It  will  be  oliserved 
that  from  the  reports  made  to  the  auditor,  the 
assessment  must  be  made;  and  when  such  re- 
ports are  filed  with  the  auditor,  it  is  the  duty 
of  the  board  to  "then  value  and  assess  the  prop- 
erty of  said  corporation  at  its  actual  value  for 
each  mile  of  said  road  or  line,"  etc. — the  facts 
being  given  the  state  board,  as  to  the  number 
of  miles  of  the  roadbed,  right  of  way  and  su- 
perstructure, depot  buildintrs,  depot  grounds,, 
section  and  tool  houses,  rolling  stock  and  per- 
sonal property  necessary  for  the  construction, 
reparation  and  operation  of  the  road.  It  then 
becomes  the  duty  of  the  board  to  make  the 
valuation — such  valuation  not  being  necessari- 
ly furnished  by  the  officers  of  the  corporation 
making  the  report. 

It  is  specifically  declared  In  section  40  that 
the  boanl  in  making  the  assessment  and  val- 
uation should  "not  assess  the  value  of  any 
machine,  or  repair  shop,  or  general  office  huild[- 
ings,  store  houses,  or  any  real  or  personal  prop- 
erty situated  outside  of  the  right  of  way  or 
depot  grounds  of  such  company."  There  la- 
nothing,  therefore,  in  the  letter  of  the  law, 
which  can  be  held  to  include  the  bridge  in. 
question. 

It  is  well  known  that  the  right  to  construct 
a  bridge  across  a  navigable  stream,  as  the  Mis- 
souri Kiver  is  declared  to  be,  cannot  be  ob- 
tained by  any  jirant  or  authority  of  the  State* 
the  right  to  grant  a  license  being  vested  alons 
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It  was  claimed  in  the  trial  below  that  the 
bridfire  and  railroad  of  defendant  in  error  were 
treated  and  considered  by  it  as  a  continuous 
line  of  road.  For  tbat  purpose,  witnesses 
were  placed  upon  Ihe  stand,  who  testified  tbat 
tbe  raUroad  was  operated,  west  from  Pacific 
Junction  in  Iowa,  as  one  continuous  line.  But 
it  was  also  shown  by  the  same  witnesses  tbat 
much  higher  rates  were  charged  for  tbe  trans- 
portation of  passengers  and  freight  across  tbe 
bridge  than  oyer  any  portion  of  defendant's 
road;  and  that  while  in  fact,  so  far  as  tbe  run- 
Ding  of  trains  and  the  transportation  of  pass- 
eogers  and  freight  was  concerned,  no  change 
or  transfer  was  made,  yet,  an  additional  bur- 
den was  placed  upon  all  for  crossing  tbe  bridge. 
To  that  extent,  at  least,  the  road  was  not  op- 
erated as  a  continuous  line. 

For  the  purpose  of  showing  tbat  tbe  officers 
of  defendant  in  error,  as  well  as  tbe  officers  of 
the  State,  bad  treated  tbe  bridge  in  question  as 
a  part  of  the  road,  certified  copies  of  the  list  of 
property  returned  to  tbe  state  auditor  for  tbe 
years  188I  to  1885,  inclusive,  were  introduced 
and  admitted  in  evidence,  doubtless  for  tbe 
purpose  of  showing  that  tbe  number  of  miles 
of  roadbed  report^  to  tbe  state  officers  for 
those  years  included  the  whole  of  tbe  line  from 
tbe  center  of  the  bridge  to  tbe  west  line  of  Cass 
County. 

But  there  is  nothing  in  these  reports  which 
tends  in  any  way,  unless  it  be  in  tbe  number  of 
miles  reported,  to  show  tbat  the  bridge  was 
included  in  the  report.  No  mention  is  made  of 
it  and  no  part  of  tbe  trackage  reported  isjnoted 
as  consisting  of  any  portion  of  tbe  b'ridge. 
These  reports  seem  to  be  made  in  strict  com- 
pliance with  the  letter  of  the  law  above  quoted, 
it  appears  from  tbe  testimony  that  tbe'bridge 
in  question  is  a  very  costly  structure,  consist- 
ing of  stone  and  steel  or  iron;  and  this  great 
cost,  no  doubt,  serves  as  a  basis  for  tbe  greatly 
increased  charge  for  the  transportation  of  per- 
sons and  freight.  We  cannot  believe,  from 
the  language  used  by  the  Legislature,  tbat  it 
was  ever  toe  intention  that  such  structures 
should  be  erected  and  conducted  as  this  one  is 
shown  to  be;  and  tbat  they  should  be  assessed 
and  taxed  as  a  part  of  tbe  roadbed  and  super- 
structure thereof,  without  some  additional 
report  of  their  value  or  cost  being  made  to  tbe 
state  board  of  equalization.  Nothing  of  the 
kind  ia  required  by  law.  Nothing  of  the  kind 
is  shown  by  tbe  reports  to  the  state  auditor. 
It  would  be  manifestly  unjust  tbat  such  a 
bridge  should  be  added  into  the  railroad  mil- 
age without  some  method  being  provided  for 
taxing  it  according  to  its  value,  either  sepa- 
rately or  in  tbe  general  milage  of  the  line. 

One  witness  for  defendant  in  error  testified 
that  be  did  add  an  assessment  of  $40,000  value, 
80  as  to  raise  tbe  value  of  the  bridge  over  that 
of  other  portions  of  the  track.  But  how  or 
when  this  addition  was  made  does  not  appear 
from  reports  made  by  him  and  introduced  in 
evidence.  Further,  tbe  law  provides  for  no 
inch  report,  and  we  doubt  not  none  was 
made. 

If  the  theory  advanced  by  counsel  for  de- 
fendant in  error,  tbat  tbe  bridge  in  question 
constitutes  a  part  of  the  roadbed,  is  true,  it 
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seems  to  the  writer  that  tbe  same  portion  of  the 
road  would  be  within  the  provisions  of  the  law 
regulating  the  fare  for  passengers,  which  is- 
filed  by  section  1  of  article  9  of  chapter  72  of 
the  Compiled  Statutes,  at  three  cents  per  mile, 
and  also  under  the  Jurisdiction  of  the  board  of 
railroad  commissioners;  and  tbat,  not  only 
would  defendant  in  error  be  subject  to  the  law 
and  Jurisdiction  named,  but  that  the  charges- 
testified  to  by  tbe  witnesses  would  be  clearly 
in  violation  of  the  law;  for  we  know  of  no  ex- 
ception of  such  bridges  being  made  in  either 
case.  We  apprehend  tbat  should  such  iuris> 
diction  be  assumed  by  tbe  board  of  railroad 
commissioners,  or  should  it  be  contended  by 
tbe  officers  of  the  State,  or  others,  that  tbe 
charges  named  were  being  made  in  violation  of 
law,  it  would  be  insisted  that  such  authority 
was  not  given  by  the  statutes. 

We  have  been  cited  to  the  case  of  Andertan 
V.  Chicago,  Burlington  d  Quincy  Bailroad 
Company,  ^yfe&i.  Rep.  157, 117  HI.  26,  decided 
by  the  Supreme  Court  of  Illinois.  This  case 
is,  in  many  respects,  similar  to  tbe  one  at  bar, 
and  it  was  there  held  tbat  the  county  in  which 
tbe  eastern  end  of  their  bridge  at  Burlington, 
Iowa,  was  situated,  could  not  impose  taxes 
under  local  assessments,  but  tbat  tbe  bridge 
should  be  listed  and  assessed  with,  and  as  a  part 
of,  the  line  of  tbe  road.  There  are  some  dis- 
tinctions between  the  law  of  the  State  of  Illinois 
and  tbat  of  this  State,  providing  for  tbe  assess- 
ment of  railroad  property,  which  we  will  no- 
tice. 

By  tbe  Act  of  1872,  under  which  tbat  decis- 
ion was  rendered,  it  was  made  tbe  duty  of 
railroad  corporations  to  report  to  the  county 
clerk  of  each  county  into  or  through  which 
their  roads  were  constructed,  in  addition  to  tbe 
requirements  of  tbe  law  of  this  State,  tbe  value- 
of  improvements  and  stations  located  on  their 
right  of  way.  It  is  also  provided  tbat  the  right 
of  way  including  the  superstructure  of  main, 
side,  or  second  track  and  turnouts  and  tbe  sta- 
tions and  improvements  of  the  railroad  com- 
pany on  such  right  of  way  shall  be  held  to  be 
real  estate  for  the  purpose  of  taxation  and  de- 
nominated "railroad  track"  and  be  so  listed  and 
valued;  and  shall  be  described  in  tbe  assess- 
ment thereof,  as  a  strip  of  land  extending  on- 
each  side  of  the  railroad  track  and  embracing 
tbe  same  with  tbe  stations  and  improvements 
thereon,  commencing  at  a  point  where  such- 
railroad  track  crosses  the  boundary  line  enter- 
ing the  county,  city,  town  or  village  and  ex- 
tending to  the  point  where  such  track  crosses- 
the  boundary  line  leaving  such  county,"  etc. 

It  is  also  provided  tbat,  at  tbe  same  time  the- 
statements  are  fnade  to  tbe  county  clerk,  simi- 
lar ones  shall  be  made  to  tbe  auditor  of  state, 
but  containing,  in  addition,  the  number  of  ties 
in  track  per  mile,  the  weight  of  track,  iron  or 
steel  per  yard,  what  joints  or  chairs  are  used  in 
track,  the  ballasting  of  road,  whether  gravel  or 
dirt,  tbe  number  and  quality  of  builaings  or 
other  structures  on  "railroad  track,"  the  length 
of  time  iron  in  track  has  been  used,  tbe  length 
of  time  the  road  has  been  built,  the  amount  of 
capital  stock  authorized,  and  the  number  of 
shares  into  which  it  has  been  divided,  the 
amount  of  capital  stock  paid  up,  its  market 
value,  or  if  no  market  value,  then  its  actual 
value,  the  total  amount  of  indebtedness  (except 
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for  catreat  operatioE  expeosea),  uid  the  total 
listed  valuation  of  all  its  taagible  property  Id 
the  BteU. 

Tbese,  and  other  sources  of  loformation  are 
furnlsbed  the  auditor  and  from  wbich  tbe  state 
board  aweues  the  "railroad  track"  and  causes 
such  assessment  to  be  certified  to  the  couiitv 
clerk  of  the  couo ties  through  which  the  rail- 
rwids  are  constructed.  These  and  other  pro- 
visIoDsof  that  law  render  it  certain  th»t  it  was 
the  purpose  and  intent  of  tbe  Legislature  that 
allthe  "railroad  tracic"  within  the  Douadaries  of 
-each  of  tbe  counties  should  be  ameased  as  real 
property  and  that  tbe  aasesain^  board  and  offl.- 
■cers  should  be  furnished  with  lull  iDformation 
M  to  the  improvements  and  elements  of  value, 
neceatary  to  enable  Qiem  U>  act  with  an  en- 
llgblened  judgment  as  to  tbe  value  of  tbe  whole 


of  the  "railroad  track;"  these  words  beios  in 
almost  every  instAnce,  when  used  In  tbe  Act, 
placed  in   ouotation   marks   aa  herein.     Tbe 


purpose  of  ine  Act,  expressed  asclearly  as  lao- 

would  permit,  being  to  tax  the  whole 

track,  instead  of  "the  roadlved,  right  of 


way  and  superstructures  thereon,"  as  expressed 
by  our  law.  For  the  reasnne  here  given,  we  do 
not  think  that  the  case  cited  can  m  any  sense 
be  held  as  decisive  of  this  case. 

We  therefore  bold  that  underour  statute  tbe 
tax  was  legally  levied  by  the  county  officers, 
and  that  the  district  court  erred  in  its  Instniction 
to  tbe  Jury.  Tbe  judgment  of  that  court  is  re- 
versed and  tbe  cause  is  remanded  for  further 
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DSffllgenoe  of  a  sDperlor   emptor^  In   oonbol 

there  must  not  only  be  BUbordlnaUon.  but  the 
part;  In  ooatrDi  should  have  sucb  an  extended 
auttaor[t7  Uiat  the  oomt  mav  latsOy  mj  tbat  he  ta 
a  vice- principal;  and  b.  couplalnt  whioh  does  not 
disclose  such  authority  Is  demuirable. 

(January  10.  lB8e.) 
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■■  iKiKllnnit  order  ■ 
rTj^niti  Mp.  B. 

„„ Q  while  at  work  under 

hta  aupervMon,  be  Is  to  be  deemeda  vlce-prfnclpal 
and  hfa  knowlease  of  defeat  la  an  Imptonent  used 
Id  the  work  la  the  knowledge  of  the  ininoliMl  who 
la  liable  tor  Injury  wiae<r thereby  to  one  of  the 
laborets.  Cnoweia  v.  Wabash  etc.  B.  Co.  >  West. 
Bep.  tie.  a  Ho.  App.  aSi  Whalen  v.  Oentenary 
ChurcMS  Mo.  888;  Cook  v.  Hannibal  ft  St.  R  Co. 
eg  Mo.  avTi  Poner  v.  Hannibal  &  St.  J.  U.  Co.  n  Uo. 
tt;  Dowlina  v.  Allen,  74  Mo.  13:  Condon  r.  Ho.  Pac. 
H.  Co.  ra  l£).  S^CUoaKO  etc  B.  Co.  V.  Ross,  lU  n. 
8.  8TT  iS  L.  ed.TKJ.  A  laborer  In  Uie  emplov  of  one 
wbo  contnuMa  with  a  railroad  company  to  do  ^rad- 
ioK  la  not  a  fellow  servnnt  ol  an  engineer  engaaed 
by  the  oompany.  Louisville  etc  B.  Co.  v.  Conroy, 
-63  Wm.  CKS.  A  road  master  of  a  railroad  company 
Is  not  a  fellow  servaal  wltb  a  laborer  ennued  un- 
der him,  and  the  company  Is  Uabtc  for  injuries  to 
such  laborer,  caused  by  bla  neKllgenoe.  Hoke  v. 
St.  Louis  etc  B.  Co.  4  West.  Rep.  71,  88  Ho.  800; 
Uoore  V.  Wabasb  etc.  H.  Co.  BS  Mo.  SS8. 

ScTvcmtt  and  aocrtta  dinlinattMieO.  Thoro  Is  H 
clear  distinction  to  t>e  made  between  servants  of  a 
cor)H>ratlon  eierclalnR  no  BupervlBion  over  otfaera 
ennaged  with  them  in  the  same  employment,  aod 
ngi'uts  of  tbe  corporation  clothed  with  the  control 
andmanBKementot  Bdlstloct  departmeotlnwhleh' 
their  duty  Is  entirely  that  of  dlr«aUonand  superin- 
lendenoe.  ChlcaKo  etc,  R.  Co.  v.  Robs,  IlK  C.  8. 
STT  128  L.  ed.  TSTi.  If  there  Isa  natural  or  necessary 
CDonecUon  between  the  dlfrerent  clnnieB  of  serrloe, 
such  as  necessarily  brings  the  servants  Into  contact 
with  each  other  In  tbe  prosecution  of  tbeir  work, 
they  are  coaervan^  however  dlwlmllar  their  oo- 
-oupation  maybe.  Even  foremen.  sut>crintenilenls. 
etc.,  are  ooservaals  with  others  in  tbe  same  em- 
ploy, except  as  to  matters  In  which  tbey  are 
eharged  with  some  duty  which  tbe  master  owes  to 
ttie  servant  as  a  persoual  duty.  Crtsphi  v.  Babt)Itt. 


■  theyai 


Wis.  153.  "in  somalit  the  Bt^xe  It  la  toldthat 

■ubleot  to  the  saAte  imniediat«  oon. 
uvi.  Buu  cuipufed  In  the  same  department  ot  labor. 
Union  PbcTb.  Co.  t.  Fort, M D.  8. 17  WalLli5»en  L. 
ed.  740):  nike  v.  Boston  *  A  B.  Oo.  G8  N.  T.  549: 
Horean  V.  Vale  of  Nratb  R.  Co.  L.B.  1  Q.  B.MB; 
Fel^m  V.  Englaiid,  L.  B.  8  Q.  B.  SB;  Columbus  fr 
L  C.  H. Co.  vriiiiold, ai  Ind.  ITl:  Lawltt  -  '-' 
rosDOKKlDR.Oo.K  Maine,  483.   Buperlorlty 

orrankdoesDOtobanBetberelatlonof  ieU_.. 

anta  unless  the  supertorBervaDt Is  ohaiaed  with tho 
duties  of  Che  master  to  the  servant,  so  that  be  may 
fairly  be  said  to  stand  in  the  ptaoe  of  the  master  In 
reterenoe  to  the  partlaular  duty  from  a  breach  of 
whioh  Injury  reeulta,  which  Is  In  all  doubtful  oases  a 
quesUon  for  the  Jury.  MuUan  v.  Phtla.  *  8.  HaU 
BteBmshlpCo.f8Fa.XS:  Thayer  r.  St.  Louis  etc.  B. 
Co.  K  Ind.  X;  O'Connel)  v.  Baltimore  &  O.  B.  Oo, 
B)  Md.  212;  Wright  V.  N.  Y.  Cent.  B.  Co.  %  N.  T.  M^ 
Sherman  v.  Rochester  ft  B.  R.  Co.  17  N.  Y.  1GB;  Al- 
bro  V.  Agawam  Canal  Co.  S  Cusb,  TB;  Bhauck  v. 
Northern  Cent.  R.  Co.  »  Ud.  4BE:  Wood,  Ballway 
law.ltW. 

Where  a  superior  servant  employs  sod  dis- 
chargee subalterns  tbe  oon>oratlon  is  liable  for  his 
neglect  or  omission  of  duty  and  In  the  eonduct  of 
the  workcommltted  to  his  0Br&  Rowland  v.Mo.Pac. 
,.„._.„        UtHlMo.   ■— 

»6.~Thei«aiteetbf  OD .^ 

same  seneral  oontrtd,  and  oo-opemtJOn  lo  secure  a 
ooflunon  result.  Harwell  v.  Roston  A  W.  B.  Corp.  4 
Met.  IB;  Morgan  v.  Vale  of  Neath  H.  Co.  L.  R.  I Q, 
B.  U«i  Chlcan)  k  A.  B.  Co.  v.  Murphy.  AS  111.  SBk 
Svenson  v.  Atlantlo  Mall  Steamship  Co.  S7  N.  Y. 
1(0:  Abraham  v.  Reynolds.  .I  Hurt.  A  N.  14S.  lliis 
embraces  all  persons  controlled  by  the  same  general 
mastcf.  and  engaged  In  the  same  common  business 
In  whatever  department  or  sphere.  Hie  true  rule 
seems  to  be,  that  the  master  is  liable  where  the 
negligent  servant  la  placed  In  such  a  position  of  au- 
thority as  fairly  (o  represent  the  msater.  FUke  v. 
Boston  &  A.  it.  Co.  SB  N.  Y.  810.  A  oorporatloa  la 
liable  (or  negUgenee  in  respect  to  such  acts  and 
duties  as  It  Is  required  to  perform  as  master  or 
princtpaL  without  regard  to  the  rank  or  title  (tf  the 
BBent  IntruBlod  with  their  performance.    Wright 

V.  N.  y.  Gent.  B.  Co.  26  N.  Y.  Bffi;  Albrov./ 

Cuoal  Co.  t  Cusb.  7S:  Wigmore  v.  Jay.  S  K 
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ON  demurrer  to  a  complaint  against  a  rail- 
road company  for  damages  for  a  person- 
al injury  sustained  by  an  engineer  in  the  em- 
ploy  of  the  defendant    Demurrer  etistained. 
The  case  is  stated  in  the  opinion. 
Mesgrt,  Teller  A  Orahood  for  defendant, 
for  the  demurrer. 

Meurg,  Browne  A  .Putnam  for  plaintiff, 
contra, 

Brew^er*  J.  ddivered  the  following  opin- 
ion: 

In  this  case  there  is  a  demurrer  to  the  com- 
plaint. The  demurrer  charges  that  Muhlman, 
tlie  deceased,  was  an  engineer  in  the  employ- 
ment of  the  defendant  in  its  yards,  running  a 
switch  engine;  that  driyingthat  engine  towards 
the  round  house,  there  was  a  collision  between 
it  and  another  engine  driven  by  another  em- 
ploye of  the  defendant,  the  collision  resulting 
in  the  death  of  Muhlman.  His  widow  is  the 
plaintiff  in  this  suit. 

The  complaint  avers  that  engineers  were  au- 
thorized to  move  their  engines  only  at  the  di- 
rection of  the  helpers  ana  upon  their  signals, 
and  that  such  was  the  rule  of  the  company. 
That  Muhlman  saw  the  helper  of  the  other  en- 
gine, and  saw  no  signal,  and  that  in  fact  he 
gave  no  signal,  but  that  the  engineer  of  that 
engine  started  his  engine  on  to  the  track  upon 
which  Muhlman  was,  in  obedience  to  the  signal 
of  some  other  party. 

Now,  if  it  stopped  there,  it  would  be  a  case 
where  there  would  be  the  negligence  of  one 
engineer  causing  injury  to  another  engineer  in 
the  operation  of  two  engines  at  the  same  point. 
Within  the  rule  laid  down  in  Bandall  v.  mUti- 
mare  dt  Ohio  Railroad  Company,  109  U.  8.  478 
(27  L.  ed.  1003],  and  wilbin  the  case  of  How- 
ard V.  Denver  db  Bio  Orande  Railroad  Company ^ 
in  which  I  wrote  an  opinion  (26  Fed.  Rep.  837), 
there  would  be  no  liability  on  the  part  of  the 
defendant,  it  being  one  employe's  negligence 
causing  in juiy  to  another. 

Beyond  that  the  complaint  ^oes  on  to  aver 
that  ttie  party  who  ^ve  the  signal  in  obedi- 
ence to  which  the  engineer  of  the  other  en^ne 
started  his  engine  and  brought  on  thecoUision, 
was  the  master  mechanic,  having  sole  control 
of  the  yard;  so  the  case  presented  is,  where  one, 
having  sole  control  of  a  yard,  issues  an  order 
in  disregard  of  tiie  rules  of  the  company, 
whether  that  act  is  negligence  imputable  to  the 
company. 

There  is  a  line  of  cases,  and  there  is  a  doc- 
trine which  was  recognized  by  my  predecessor. 
Judge  McCrary,  to  the  effect  that  the  mere 
matter  of  subordination  determines  the  liability 
of  the  employer.  That  wherever  one  party 
stands  subject  to  the  orders  of  another  party 
whom  the  company  employs,  the  negligence 


of  the  latter  is  the  negli^noe  of  the  company; 
so  that  if  a  section  boss  is  guilty  of  negligence, 
whereby  a  section  hand  working  under  him  ia 
injured,  the  companv  is  responsible. 

In  the  case  of  Am  v.  Chicago  Railroad 
Company,  2  McCrary,  285,  he  laia  down  that 
doctrine  in  so  many  words.  The  case  went  to 
the  supreme  court,  and  while  the  judgment 
was  affirmed,  that  court  declined  to  commit  it- 
self to  that  doctrine;  and  while  it  sustained 
the  judgment,  it  did  it  upon  the  theory  that 
the  partv  guilty  of  negligence  in  that  case  was 
the  conductor,  one  having  the  sole  control  and 
management  of  a  moving  train,  and  said  that 
hj  virtue  of  the  large  control  and  great  •'Respon- 
sibility vested  in  him,  it  was  proper  to  hold 
him  as  a  representative  of  the  company,  iti 
alter  ego,  a  sort  of  vice-principal,  and  his  neg- 
ligence the  negligence  or  the  company. 

The  other  proposition  has  never  yet  been  de- 
cided by  that  court.  I  know  that  intentionally 
it  declined  to  pass  Mipon  it  in  that  case.  I  do 
not  believe  the  proposition  as  laid  down  by  my 
brother  McCrary  is  law.  I  think  it  is  neces- 
sary, not  merely  that  there  should  be  subordi- 
nation, but  that  the  party  in  control  should 
have  such  a  departmental  control,  such  an  ex- 
tended authority  that  the  court  may  justly  say 
he  represents  the  principal,  that  he  is  the  vice- 
principal,  the  general  superintendent,  super- 
intendent of  a  division,  superintendent  of  roads 
and  bridges,  any  party  who  has  a  department 
under  his  control — and  the  supreme  court  says 
that  a  conductor  stands  in  the  same  category. 

It  does  not  appear  from  the  allegations  of 
this  complaint  further  than  that  this  master 
mechanic  had  sole  control  of  this  yard. 
Whether  it  was  a  yard  with  one  switch  or  two, 
a  side  track  or  two;  whether  it  was  a  trifling 
matter  or  a  large  and  extensive  responsibility; 
whether  this  sole  control  was  limited  to  the  re- 
pairs of  engines  or  thinp  of  that  kind,  or 
whether  it  went  to  the  entire  business  of  a  yard 
of  such  size,  and  so  extensive  works  and  duties, 
that  the  company  is  bound  to  put  in  charge 
some  man  of  experience,  information  and 
character,  one  for  whose  acts  in  all  respects  it 
should  be  held  responsible,  is  not  sufficiently 
disclosed  by  a  mere  statement  that  the  party 
was  a  master  mechanic,  having  sole  control  of 
this  yard.  The  size  of  the  yard,  amount  of 
responsibility  or  vastness  of  the  business  in- 
trusted to  him,  the  extent  of  bis  control,  is  not 
discussed. 

I  do  not  mean  to  say  that  he  does  occupy 
such  a  position  that  he  cannot  properly  be  con- 
sidered as  in  control  of  a  department,  so  that 
the  company  may  be  responsible.  I  simply 
hold  that  the  complaint  as  it  stands  is  defective 
in  that  respect,  and  the  demurrer  tnll  be  tue- 
tained. 


NEW  YORK  COURT  OF  APPEALS. 


Be  Judicial  Settlement  of  the  Accounts  of 
A  Matilda  Piffard  et  al.,  as  Executors  of 
the  WILL  OP  David  PIFFARD,  Deceased. 

A  ivftn  ffiving  proportF  to  a  daugrhter  with  power 
10  <Aspoee  of  it  by  irer  own  will  hi  case  she  die  be- 

«L.RA. 


fore  her  father,  and  directiog  payment  In  that 
case  to  the  executors  or  trustees  named  in  her  will, 
operates,  in  case  of  her  death  leavinff  a  will,  to 
devise  and  bequeath  the  property  by  its  own 
force  in  aooordanoe  with  her  will,  although  her 
power  of  appointment,  considered  as  a  power* 
oouid  not  be  executed  to  her  father^s  Ufetime. 
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Nbw  Tobk  Ooubt  of  Afpbalb. 


Wot., 


(November  27, 1888L) 


APPEAL  by  the  executon  of  the  wUl  of 
David  Piffard,  deceased,  from  a  Jndffment 
of  the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  decree  of  the 
Livingston  County  Surrogates'  Court,  adjudg- 
ing that  a  legacy  given  by  said  will  to  the  tes- 
tator's daughter,  Sarah  Eyre  Piffard,  did  not 
lapse  by  her  decease  before  the  testator's.  Af- 
firmed. 

Reported  below,  42  Hun,  84. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  R.  Strang,  for  appellants: 

By  the  death  of  Sarah^yre  Piffard,  without 
descendants,  in  the  lifetime  of  the  testator,  the 
devise  or  legacv  to  her  lapsed,  unless  prevented 
by  the  terms  of  the  first  codicil  to  his  will. 

2  Rev.  Stat.  66,  §  52. 

The  powers  created,  defined  and  regulated 
\r^  1  Revised  Statutes,  p.  787,  g  126,  are  in 
terms  confined  to  "lands,"  but  they  are  now 
held  applicable  to  personal  property  also. 

Outting  v.  Outting,  86  N.  Y.  522;  Button  v. 
Benkard,  92  N.  Y.  m. 

The  will  of  Sarah  Eyre  Piffard  is  not  an 
execution  of  the  power  of  appointment  con- 
tained in  her  father's  will,  ana  her  executors 
are  not  entitled  to  receive  the  one  fifth  part  of 
her  father's  estate  devised  to  her.  There  is  co 
reference  in  her  will  to  the  power,  nor  to  the 
fund  which  is  the  subject  of  the  power,  and 
there  1b  nothing  in  it  from  which  any  intent  tp 
execute  the  power  can  be  inferred. 

See  WhiU  v.  Bicka,  88  N.  Y.  888;  Jarufs  v. 
SouihaUj  82  Beav.  81,  38;  ButUm  v.  Benkard, 
92  N.  Y.  295,  801;  Wildbore  v.  Gregory \lj,  R. 
12  Eq.  482. 

She  could  not  execute  such  power  in  the  life- 
time of  the  testator. 

1  Jarman,  WiUs,  5th  Am.  ed.  676,  note; 
Sugden,. Powers,  1st  Am.  ed.  p.  882;  2  Wms. 
Exrs.  6th  Am.  ed.  foot  p.  1212,  et  Uq.;  Jona 
y.  Southall,  82  Beav.  31,  88. 

The  lapse  of  a  legacy  by  the  death  of  the 
legatee  in  the  lifetime  of  the  testator  is  not  pre- 
vented by  the  fact  that  the  legacy  is  given,  in 
terms,  to  the  lej^tee,  his  executors  or  adminis- 
trators, unless  It  was  plainly  the  intent  of  the 
testator  that  it  should  not  lapse,  but  that  the 
executors  should  take  it  in  lieu  of  the  legatee. 

1  Roper,  Legacies,  2d  Am.  ed.  466;  Thurber 
V.  Chambers,  66  N.  Y.  42;  BcUes  v.  Bacon,  3 
Dem.  48. 

Mr,  George  F.  Yeoman,  with  Mr,  Her- 
bert L.  Ward*  for  executors  of  Sarah 
Eyre  Piffard,  respondents: 

The  fact  that  after  Sarah  Eyre  PifPard's 
death  the  testator  executed  a  codicil  confirm- 
ing the  will  and  all  former  codicils  operated  as 
a  re-execution  of  them  all. 

Brown  v.  Clark,  77  N.  Y.  869;  Redfield, 
Surrogates,  8d  ed.  227;  1  Jarman,  Wills,  Kand. 
&  T.  ed.  28. 

If  two  modes  of  interpreting  a  wiU  are  pos- 
sible, th'at  mode  will  be  preferred  which  will 
prevent  either  a  total  or  a  partial  intestacy. 

Redfield,  Surrogates,  255;  Vemony.  Vernon^ 
68  N.  Y.  851;  Lyman  v.  Lyman,  22  Hun,  261. 

Where  the  intention  is  plain  upon  the  whole 
will,  it  is  the  dutv  of  the  court  to  subordinate 
the  language  to  the  intention. 

PhiUips  V.  Daxnea,  92  N.  Y,  199;   Wager  v. 

f  L.  R.  A. 


Wa^,  96  N.  Y.  164;  Redfldd,  Surrogates 
251. 

The  testator's  intention  was  to  give  this 
property  to  those  entitled  to  the  estate  of  Sarah 
Eyre  Piffard  under  her  wHl,  and  to  make  her 
executors  instruments  for  thus  disposing  of  it 

See  OTUmb&rlain  v.  Butefiinson,  22  Beay. 
444;  Briekendm  y.  WiUiamt,  L.  R  7  Eq.  810. 

Mr.  F.  H.  Wilson,  for  Emma  M.  Piffard^ 
a  legatee  under  will  of  Sarah  Eyre  Piffard,  re- 
spondent 

Finohf  /.,  delivered  the  opinion  of  the 
court: 

The  testator,  by  his  last  will,  duly  executed, 
gave  to  his  daughter  Sarah  one  fifth  of  all  hi& 
real  and  personal  property.  The  devise  and 
beouest  was  absolute  and  without  condition, 
and  such  as  to  vest  in  her  a  complete  title  to 
the  property  given.  Of  course  such  legatee 
and  devisee,  if  she  lived  until  her  father's  wil) 
took  effect,  would  have  the  absolute  ownership 
and  power  of  disposition,  and  could  transfer  u 
by  will  to  whomsoever  she  pleased.  By  a 
codicil,  made  a  few  years  later,  the  testator 
again  referred  to  the  devise  and  bequest  to 
Sarah,  and  [made  a  further  provision  relative 
thereto.     It  reads  thus: 

"I  do  hereby  direct  that  my  said  daughters,. 
Sarah  Eyre  Flffard  and  Ann  Matilda  Piffard, 
named  in  my  said  will,  shall  have  power,  by 
their  several  wills  heretofore  or  hereafter  duly 
made  and  eiecuted,  to  dispose  of,  devise  and 
bequeath  the  share  of  my  estate  devised  and  be- 
queathed to  them  severally  in  and  bv  my  said 
will;  and  to  that  end  I  direct  that  such  share  or 
shares  shall  be. paid  over  by  my  said  executors 
to  the  executors  or  trustees  named  in  and  by 
the  several  wills  of  my  said  daughters  in  case 
of  the  death  of  them,  or  either  of  them,  in  my 
lifetime,  instead  of  to  my  said  daughter  or 
daughters.  But  if  my  said  daughters  shall  sur- 
vive me,  then  such  shares  shall  be  paid  to 
them  severally,  as  now  provided  in  and  by  my 
said  will" 

It  seems  to  me  impossible  to  misunderstand 
the  purpose  of  this  provision.  It  was  clearly 
intended  to  reach  and  cover  a  contingency 
which  has  actuaU^  occun*ed,  and  to  prevent  a 
lapse  of  the  legacies  by  the  death  of  a  daughter 
in  the  testator's  lifetime.  To  that  event  tho 
provision  of  the  codicil  was  confined,  and  only 
in  that  event  could  it  be  consistent  with  the 
absolute  devise  and  beouest,  and  essential  to 
make  it  effectual.  And  while,  to  reach  this 
result,  the  testator  gave  a  power  of  appoint- 
ment which,  as  a  power,  the  donee  could  not 
execute  in  her  father's  lifetime,  because  sbo 
could  not  herself  dispose  of  what  remained 
wholly  in  another's  power  and  ownership, 
yet  the  further  language  of  the  codicil  showa 
Its  intent  to  be  that,  in  case  of  the  death 
of  the  daughter  in  the  lifetime  of  the  father, 
the  latter  intended  to  devise  and  bequeath  by 
force  of  his  own  will  the  daughter's  one  fifth 
to  such  person  or  persons,  and  in  such  shares 
and  proportions,  as  by  an  existinj^  will,  made 
before  or  after  the  date  of  the  codicil,  she  had 
determined  and  directed,  or  should  determine 
and  direct,  in  the  disposition  of  her  own  prop- 
erty; and  "to  that  end,"  in  aid  of  that  result, 
he  explicitly  declares  that  the  one  fifth  given 
to  her  shall  be  paid  over  to  her  execu&on  for 
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tbe  evident  purpose  of  passing  to  her  devisees 
and  legatees  that  share  precisely  as  if  it  had 
been  her  property  at  her  death,  and  had  become 
distributable  as  such  by  force  of  her  will. 
And  this  view  is  very  greatly  strengthened  by 
the  fact  that,  after  her  death,  leaving  a  last 
will,  tbe  testator,  with  fuU  knowledjre  of  the 
existing  situation,  made  two  other  codicils  con- 
firming his  will,  and  the  provisions  contained 
in  it  DOW  in  question. 

While,  therefore,  it  may  not  be  possible  to 
sustain  the  power  of  appomtment  as  such,  and 
so  enable  Sarah's  devisees  and  legatees  to  take 
the  one  tifth  b^  force  of  her  will,  it  is  possible 
to  see  in  the  will  of  the  father  a  clear  intent  to 
prevent  a  lapse,  and  avoid  a  parti^  intestacy, 


by  carrying  over  the  one  fifth  which  she  did 
not  take,  through  her  executors,  to  those  whom 
she  should  name  as  devlBces  and  legatees  of  her 
property,  and  in  the  proportions  by  her  di- 
rected. Her  will,  therefore,  is  referred  to.  not 
as  transferring  the  propertv  by  an  appoint- 
ment, but  to  aefine  and  make  certain  the  per- 
sons to  whom,  and  the  proportions  in  which, 
tbe  one  fifth  should  pass  by  the  father's  will  in 
case  of  the  death  of-the  daughter  in  his  lifetime. 
What  she  would  have  done  by  her  wiU,  but 
could  not,  that  he  did  for  her  by  his  own  will. 
This  was  the  construction  adopted  by  the  gen- 
eral term,  and  we  concur  in  it 

Tlie  judgment  ttkould  he  afflnned. 

All  concur. 


OREGON  SUPREME  COURT. 


BOARD   OP  RAILROAD  COMMISSION- 
ERS of  Oregon,  Reept, 

V. 

OREGON  R  &  NAV.  CO.,  Appt 

( Ore. ) 

*L  A  power  conferred  by  the  Iieg^iBlature 
upon  aboard  of  comnussioners*  required 
to  be  exercised  with  reference  to  the  afiTairs  of 
oertain  oorporations,  wUl  not  be  extended  by  im- 
plication; and  the  acts  which  the  board  attempts 
to  do  under  the  power  will  not  ^  upheld,  unless 
the  authority  to  do  them  is  affirmatlTely  shown  to 
be  included  in  it. 

1  Where  the  Iiegislattve  Assembly  of  the 
State  pasBed  an  Act  creating  a  board 
of  railroad  commlnirionere,  empowering  it 
to  examine  into  the  afTairs  of  railroad  corpora- 
tions doinff  busineaB  within  the  State,  and  required 
it  to  make  a  biennial  report,  with  such  Buggeer 
dons  '*a8  to  what  changes  in  the  classification  of 
freights,  or  what  changes  in  the  rate  of  freights  or 
fares,  are  advisable  for  the  public  welfare.**  but 
conferred  no  express  authority  upon  the  board 
to  regulate  the  price  of  freight,  or  to  determine 
when  freight  charges  were  unreasonable— held; 
that  the  board  had  no  Jurisdiction  to  require  a 


railroad  company  to  refund  to  a  shipper  a  sum  of 
money  alleged  to  have  been  exacted  from  him  in 
excess  of  a  reasonable  charge  for  the  shipment 

&  Held:  that  where  snch  Act  directed 
the  board  to  examine  Into  snch  affairs* 

and  specially  required  It  to  report  the  result  of 
its  investigation  concerning  certain  specific  mat- 
tere  to  the  Legislature,  evidently  for  the  purpose 
of  its  action  thereon,  it  would  not  he  presumed 
that  the  Act  intended  to  give  the  board  authority 
to  adjust  these  matters,  although  it  wus  em- 
powered by  certain  provisions  therein  contained 
to  hear  complaints  made  by  persons  against  rail- 
road companies  on  account  of  acts  in  general 
done  or  omitted  to  be  done  by  them. 
4.  And  TieZd,  further:  that  a  provision  In  the 
Act  to  the  effect  that  whenever  any  railroad  com- 
pany violated,  refused  or  neglected  to  obey  any 
lawful  order  or  requirement  of  the  board,  it  shall 
be  the  duty  of  the  commission  to  enter  complaint 
in  the  drcuit  court  of  the  State,  sitting  in  equity^ 
and  that  such  court  should  have  power  upon  not^ 
ice  to  the  company  to  proceed  to  hear  and  deter- 
mine the  matter  speedily,  etc.,  did  not  authorize 
such  a  proceeding  in  order  to  enforce  the  repay- 
ment of  money  charged  on  freight  clainied  to  be 
in  excess  of  a  reasonable  charge;  that  a  claim  of 
that  character  can  only  be  enforced  by  a  common- 
law  action. 


*Head  notes  by  the  Court. 


Nohl— ^tithorfti/of  AaiZvioadGommfesioners  Fed- 
eral courts  have  Jurisdiction  of  a  suit  against  state 
railroad  commissioners,  brought  to  restrain  them 
from  the  enforcement  of  a  schedule  of  rates  pre- 
pued  under  a  state  statute.  Such  suit  is  not  in  ef- 
fect a  suit  against  the  State.  Chicago  ft  N.  W.  R. 
Co.  V.  Dey.l  L.  El.  A.  744, 2  Interst  Com.  Rep.  826.  The 
authority  conferred  upon  the  commissioners  to 
make  and  put  in  effect  a  schedule  of  rates  for  trans- 

gDrtation  within  the  State  is  not  an  unconstitu- 
onai  delegation  of  leaialative  power.  Chicago  & 
N,  W.  R.  Co.  V.  Dey,  1  li.  R.  A.  744. 2  Interst.  Com. 
Bep.  aZS:  McWhorter  V.  Pensacola  &  A.  R.  Co.  (Fla.) 
pnn, .  The  Eleventh  Amendment  of  the  Con- 
stitution which  restrains  the  Jurisdiction  granted 
by  the  Constitution  over  suits  against  States  is  of 
necessity  limited  to  those  suits  in  which  a  State  is  a 
party  on  the  record.  Osborn  v.  Bank  of  U.  S.  22 
U.  8. 9  Wheat  857  (6  L.  ed.  282);  Davis  v.  Gray,  88  U. 
S.  16  WalL  203  (21  L.  ed.  447).  But  recent  cases  es- 
tablish the  rule  that  the  amendment  covers  not  only 
soits  brought  against  the  State  by  name,  but  those 
against  the  offlcera,  agents  and  representatives, 
where  the  State  though  not  named  as  defendant  is 
tiie  real  party  against  which  relief  is  asked  and  the 
indgment  will  operate.   Be  Ayers,  123  U.  B.  443  (81 

The  rule  which  forbids  the  officers  of  a  State  to 
hesned  because  in  effect  it  is  a  suit  against  the 


State  applies  only  where  the  interest  of  the  State  is 
through  some  contract  of  the  State,  and  which, 
though  nominally  against  state  officers,  was- con- 
strued as  in  fact  a  suit  to  compel  performance  by 
the  State  of  its  contract  or  to  prevent  it  from  car- 
rying into  effect  measures  intended  to  work  a  re- 
pudiation. Chicago  &  N.  W.  R.  Co.  v.  Dey,  1  L.  R. 
A.  744,  2  Interst  Com.  Elep.  826;  McWhorter    v. 

Pensacola  &  A.  R.  Co.  (I1a.)j)08L ;    Louisipna 

V.  Jumel,  107  U.S.  711  (27L.  ed.  448);  Antoni  v. 
Greenhow,  107  C.  S.  709  (27  L.  ed.  468);  Hagood  v« 
Southern,  117  U.  S.  62  (29  L.  ed.  806):  Weston  v.  Dane, 
51  Maine,  461;  Marshall  v.  Clark.  22  Tex.  23;  Houston 
Tap.  &  B.  R.  Co.  V.  Randolph,  24  Tex.  817.  A  suit 
brought  by  a  railroad  company  to  enjoin  the  state 
railroad  commissioners  from  promulgating  a  sched- 
ule of  unreasonable  and  unjust  rates  of  transpor- 
tation is  not  in  effect  a  suit  against  the  State;  out 
the  statute  having  prescribed  a  penalty  for  violation 
of  the  I  ates  fixed,  and  authorized  the  commissioners 
to  institute  action  in  the  name  of  tbe  State  to  re- 
cover the  penalty,  in  so  far  as  the  bill  seelts  to  en- 
Join  them  from  doing  this,  it  is  in  effect  a  suit  against 
the  State.    McWhorter  v.  Pensacola  &  A.  R.  Co. 

(Fla.)  7)0st, .    A  Mississippi  Statute  creating  a 

commission  with  supervisory  powers  over  railroad 
rates  was  held  constitutional,  although  there  was 
vested  in  the  commission  authority  to  regulatf  nnd 
charge  rates.  Stone  v.  Yazoo  &  M.  V.  R.  Co.  (Q  Miss» 
607;  Stone  v.  Farmers  Loan  &  Trust  Co.  116  U.  & 
a07(29L.ed.686). 
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Oregon  Sufbjbme  Court. 


Not., 


(Novemoer  6, 188&) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court,  Umatilla  County,  in 
favor  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Oreson,  in  an  action  by  such 
board  against  a  railroad  company  to  compel 
the  return  of  a  sum  of  money  alleged  to  have 
been  unjustly  exacted  from  a  third  party.  Be- 
tersed. 

The  questions  presented  are  stated  in  the 
opinion. 

Mr,  C.  B.  BelUnifer  for  appellant. 

Mr,  J.  H.  Slatar  for  respondent. 

Thayer*  Ch.  /.,  delivered  the  opinion  of  the 
court: 

The  respondent  herein  instituted  a  proceeding 
in  said  court  against  the  appellant,  to  require  it 
to  refund  to  one  E.  J.  Summcrville  the  sum  of 
$11,  claimed  to  be  an  excess  over  and  above  a 
reasonable  compensation  exacted  by  the  appel- 
lant from  said  Summerville  for  transporting 
for  him  a  car  load  of  wheat  from  Pendleton  to 
Portland. 

The  respondent  was  created  by  an  Act  of  the 
Legislative  Assembly  of  the  State  entitled  "An 
Act  to  Create  and  Establish  a  Board  of  Rail- 
road Commissioners,  and  to  Define  and  Regu- 
late its  Powers  and  Duties,  and  to  Fix  the  Com- 
pensation of  its  Members,"  approved  February 
18,  1887.  The  appellant  is  a  railroad  corpora- 
tion or|;anized  under  the  laws  of  the  State,  and 
maintains  a  line  of  railroad  between  the  points 
mentioned  and  at  other  places  within  the  State. 
The  proceeding  was  taken  under  the  said  Act; 
and  the  main  question  presented  for  the  con- 
sideration of  this  court  is  whether  it  authorizes 
such  board  to  maintain  a  proceedinjp  to  obtain 
relief  of  the  character  claimed  therein. 

I  suppose  it  has  become  the  settled  doctrine 
that  the  Legislature  has  authority  to  establish 
reasonable  reflations  for  the  control  in  certain 
particulars  of  all  corporations  whose  business 
IS  of  a  quasi  public  character;  and  that  to  en- 
able it  to  exercise  such  authority  prudently  and 
intelligently  it  may  provide  for  an  inspection 
of  the  affairs  of  the  corporations  which  concern 
the  general  community.  This  authority  arises 
out  of  the  principle  that  such  institutions  en  jo^ 
privileges  and  franchises  created  for  the  benefit 
of  the  public  and  is  exercised  in  order  that  the 
public  may  not  fail  to  receive  it.  Such  regu- 
lations must  not  be  arbitrary  or  capricious. 
Their  aim  and  object  must  be  to  promote  the 
welfare  of  society;  otherwise,  they  cannot  be 
enforced.  The  Legislature  has  the  right  to 
Judge  as  to  when  the  public  necessity  requires 
the  adoption  of  such  measures;  but  the  courts 
may  determine  whether  a  paiticular  regulation 
is  a  reasonable  exercise  of  the  power. 

It  IB  difficult  to  ascertain  from  an  examina- 
tion of  said  Act  what  power  the  Legislature 
conferred  upon  the  saia  board.  Counsel  for 
the  appeUant  claims  that  no  power  whatever 
has  been  conferred  upon  it,  except  to  find  out 
as  to  the  freights  and  fares  charged  by  common 
carriers,  and  certain  other  facts,  and  report  the 
same  to  the  Legislature. 

Section  9  of  the  Act  provides  that  ''Said 
board  may  inquire  into,  ascertain  and  report 
to  itself  the  method  by  which  the  accounts  of 
corporations  operating  railroads  or  street  rail- 
ways are  kept." 
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Section  10  provides  that  "The  board  shall 
make  a  biennial  report  to  the  Legisl^ve  As- 
sembly including  such  statements,  facts  and 
explanations  as  will  disclose  the  actual  work- 
ing of  the  fifystem  of  railroad  transportation  of 
freight  and  passengers,  and  its  bearing  on  the 
business  prosperity,  etc.,  with  such  suggestions 
in  relation  thereto,  etc.,  as  to  them  may  seem  ap- 
propriate. Thejr  shall  also  at  such  times  as  they 
shall  deem  advisable  examine  any  particular 
subject  connected  with  the  condition  and  man- 
agement of  railroads,  and  report  to  the  Legisla- 
tive Assembly  their  doings  thereon,  aiui  their 
reasons  therefor." 

Section  11  provides  that  "Said  Commission- 
ers shall  examine  into  the  condition  and  man- 
agement of  all  other  matters  concerning  the 
business  of  the  railroads  of  this  State,  so  far  as 
the  same  affect  or  relate  to  the  interests  of  the 
public  and  to  the  accommodation  and  secur- 
ity of  passengers  or  persons  doing  business 
therewith,  and  whether  such  railroad  compa- 
nies or  corporations,  their  officers,  etc.,  comply 
with  the  laws  of  this  State  now  in  force  or 
which  shall  thereafter  be  in  force  concerning 
them,  and  such  other  matters  as  they  shall  deem 
important;  and  for  such  purpose  said  commis- 
sioners shall  have  the  right  to  examine  all  the 
books,  etc.,  of  any  railroad  company  or  corpo- 
ration in  this  State;  and  they  shall  have  power 
to  examine  under  oath,  etc.,  anv  and  all  di- 
rectors, etc.,  of  any  such  railroad  corporation, 
and  any  other  person,  concerning  any  matter 
relating  to  the  condition  and  management  of 
the  business  of  such  corporation  or  company." 

Section  12  provides  iJiat  "Anypmon,  etc., 
complaining  of  anything  done  or  omitted  to  be 
done  by  anv  common  carrier  subject  to  the  pro- 
visions of  this  Act,  in  contravention  of  the  pro- 
visions thereof,  may  apply  to  said  commission 
by  petition,  which  shall  brieflv  state  the  facts; 
whereupon,  a  statement  of  toe  charges  thus 
made  shall  be  forwarded  by  the  commission  to 
such  common  carrier,  who  shall  be  called  upon 
to  satisfy  the  complaint  or  to  answer  the  same 
in  writing  within  a  reasonable  time,  to  be  spec- 
ified by  the  commission.  If  such  common 
carrier  within  the  time  specified  shall  make  rep- 
aration for  the  injurv  alleged  to  have  been 
done,  said  carrier  shall  be  relieved  of  liability 
to  the  complainant  only  for  the  particular  vio- 
lation of  law  thus  complained  of.  If  such 
carrier  shall  not  satisfy  the  complaint  within 
the  time  specified,  or  there  shall  appear  to  be 
any  reasonable  ground  for  investigating  said 
complaint,  it  sh^l  be  the  duty  of  tue  commis- 
sion to  investigate  the  matter  complained  of  in 
such  manner  and  by  such  means  as  it  shall 
deem  proper.  No  complaint  shall  at  any  time 
be  dismissed  because  of  the  absence  of  direct 
damage  to  the  complainant." 

Section  18  provides  that  "Whenever  an  in- 
vestigation shall  be  made  by  said  commission 
it  shall  be  its  duty  to  make  a  report  in  writing 
in  respect  thereto,  which  shall  include  the  fino- 
ing  of  fact  upon  which  the  conclusions  of  the 
commission  are  based,  together  with  its  recom- 
mendation as  to  what  reparation,  if  any,  should 
be  made  by  the  common  carrier  to  any  party  or 
parties  who  may  be  found  to  have  been  injured; 
and  such  finding  so  made  shall  thereafter  in  all 
judicial  proceedings  be  deemed  prima  facie  ev- 
idence as  to  each  and  every  fact  found.    AU 
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reports  of  investigations  made  by  the  commis- 
sion shall  be  entered  of  record,  and  a  copy 
thereof  shall  be  furnished  to  the  party  who 
may  have  complained,  and  to  any  common 
carrier  that  may  have  been  comi)la]ned  of." 

Soction  14  provides  that  "If  in  any  case  in 
which  an  investigation  shall  be  made  by  said 
oomm]9sion  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  commission,  etc.,  that  any- 
thing has  been  done  or  omitted  to  be  done  in 
violation  of  the  provisions  of  this  Act  or  of  any 
law  cognizable  by  said  commission,  by  any 
common  carrier,  or  that  any  injury  or  damage 
has  been  sustained  by  the  party  or  parties  com- 
plaining or  by  other  parties  aggrieved  in  conse- 
auenoe  of  any  such  violation,  it  shall  be  the 
duty  of  the  commission  to  forthwith  cause  a 
copy  of  its  report  in  respect  thereto  to  be  deliv- 
erea  to  such  common  carrier,  together  with  a 
noUce  to  said  common  carrier  to  cease  and 
desist  from  such  violation  or  to  make  repara- 
tion for  the  injuries  so  found  to  have  been  done, 
or  both,  within  a  reasonable  time  to  be  specified 
by  the  commission;  and  if  within  the  time  speci- 
fied it  shall  be  made  to  appear  to  the  commis- 
sion that  such  common  carrier  has  ceased  from 
such  violation  of  law  and  has  made  reparation 
for  the  injury  found  to  have  been  done,  in  com- 
pliance with  the  report  and  notice  of  the  com- 
mission, or  to  the  satisfaction  of  the  party  com- 
plaining, a  statement  to  that  effect  shall  be 
entered  of  record  bj  the  commission;  and  the 
■aid  common  earner  shall  thereupon  be  re- 
lieved from  further  liability  or  penalty  for 
such  particular  violation  of  law." 

Section  15  provides  that  "Whenever  any 
common  carrier,  as  defined  in  and  subject  to 
the  provisions  of  this  Act,  shall  violate  or  re- 
fuse or  neglect  to  obey  an^  lawful  order  or 
requirement  of  the  commission  in  this  Act 
named,  it  shall  be  the  duty  of  the  commission, 
and  lawful  for  any  company  or  person  inter- 
ested in  such  order  or  requirement,  to  enter 
complaint  in  the  circuit  court  of  the  State,  sit- 
ting in  equity,  in  the  judicial  district  in  which 
the  violation  or  disobedience  of  such  order  or 
requirement  shall  arise,  alleging  such  injury; 
and  the  said  court  shall  have  power  to  hear  and 
determine  the  matter  at  any  time  after  service 
of  the  complaint,  in  the  usual  way,  on  such 
short  notice  to  the  common  carrier  complained 
of  as  the  court  shall  deem  reasonable;  and  said 
court  shall  proceed  to  hear  and  determine  the 
matter  speedily,  in  such  manner  as  to  do  jus- 
tice in  the  premises,  and  on  such  hearing  the 
report  of  said  commission  shall  be  prima  facie 
evidence  of  the  matter  therein  stated;  and  if  it 
he  made  to  appear  to  such  court  on  such  hear- 
ing that  the  lawful  order  or  requirement  of 
said  commission,  exercised  in  pursuance  of 
the  provisions  of  this  Act,  has  been  violated  or 
disobeyed,  it  shall  be  lawful  for  such  court  to 
issue  a  writ  of  injunction  or  other  proper  proc- 
ess, mandatory  or  otherwise,  to  restrain  such 
common  carrier  from  further  continuing  such 
violation  or  disobedience,  and  enjoining  obedi- 
ence to  the  same;  and  in  case  of  any  disobedi- 
ence of  any  such  writ  of  injunction  or  other 
proper  process,  mandatory  or  otherwise,  it 
shall  be  enforced  by  proper  process  issued  out 
of  said  court" 

Section  17  of  said  Act  provides  to  the  effect 
that  whenever  the  commissioners  deem  that  re- 
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pairs  are  necessary  upon  any  railroad,  or  an 
addition  to  or  change  of  its  stations  or  station 
houses,  or  change  in  its  rates  of  fares  for  trans- 
porting freight  or  passengers,  or  in  the  mode 
of  operating  its  road  and  conducting  its  busi- 
ness, they  snail  in  writing  inform  the  corpora- 
tion of  the  improvements  or  changes  which 
they  consider  proper;  and  a  report  of  the  pro- 
ceedings of  compliance  or  of  a  refusal  to  com- 
ply with  such  suggestions  shall  be  included 
in  their  biennial  report  to  the  Legislative  As- 
sembler. 

Section  18  of  the  Act  requires  the  board  to 
investigate  the  cause  of  any  accident  on  an^ 
railroad  resulting  in  loss  of  life,  and  invests  it 
with  discretionary  power  to  investigate  any 
accident  on  such  road. 

Section  19  requires  every  railroad  company 
or  corporation  on  request  to  furnish  said  board 
any  information  required  by  it  concerning  the 
condition,  management  and  operation  or  the 
road  or  business  of  such  company  or  corpora- 
tion. 

Section  20  of  said  Act  provides  that  the  board 
may  prescribe  the  form  of  the  annual  statement 
required  to  be  transmitted  to  the  secretary  of 
state  by  every  company  or  corporation  owning 
or  operating  a  railroad  in  this  State  provided 
for  by  Act  of  the  Legislative  Assembly  of  the 
State  of  Oregon  approved  February  26,  1885, 
and  empowers  the  board  to  make  changes. and 
additions  to  such  form,  and  requires  it  to  ex- 
amine such  statements  when  filed,  and  if  the 
same  be  defective  or  appear  erroneous  to  notify 
the  corporation  to  correct  it. 

Section  22  of  said  Act  provides  that  in  case 
any  railroad  company  or  corporation  refuses  to 
submit  its  books,  etc.,  to  the  examination  of 
the  board,  or  to  furnish  information  provided 
for  in  that  Act,  or  fails,  neglects  or  refuses  to 
do  or  perform  any  of  the  requirements  of  the 
Act,  it  shall  forfeit  and  pay  to  the  State  of  Ore 
gon  for  every  such  offense  a  sum  of  not  less 
than  $100,  nor  more  than  $500,  to  be  recovered 
in  an  action  in  the  name  of  the  Slate  of  Oregon 
against  such  company  or  corporation. 

And  section  2S  of  the  Act  empowers  the 
board  to  enter  the  cars,  depots,  stations  and 
other  places  of  business  of  such  corporations 
for  the  purpose  of  inspecting  the  same,  and  to 
observe  the  manner  and  methods  in  which  the 
business  of  such  corporation  is  done. 

These  sections  of  the  Act  contain,  so  far  as  I 
am  able  to  discover,  all  the  provisions  bearing 
upon  the  question  submitted;  and  it  must  be 
ascertained  from  them  whether  the  proceeding 
can  be  maintained  or  not.  The  main  object  of 
the  Act  was  to  ascertain  the  condition  of  rail- 
road affairs  in  the  State,  and  the  manner  in 
which  they  are  being  conducted.  Sections  9, 
10  and  11  thereof  clearly  indicate  that  such 
was  its  purpose.  Said  sections  endow  the 
board  of  commissioners  created  by  the  Act 
with  ample  power  to  investigate  the  subject. 
This  was  obviously  done  in  order  to  enable  the 
Legislature  to  judge  as  to  whether  the  railroad 
management  was  such  as  was  calculated  to  con- 
serve the  best  interests  of  the  public;  whether 
the  public  were  being  dealt  fairly  with  by 
those  in  charge  of  such  management,  and 
whether  changes  could  not  be  made  which 
would  be  beneficial  to  the  community.  The 
State  has  an  interest  in  such  matters,  and  it  if 
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highly  proper  tbat  tbe  Legisla'.ore  sboiild  in- 
quire into  them;  and  shoold  it  ascertain  that 
the  railroad  companies  were  pursuing  a  selfish, 
mercenary  course,  and  disregarding  the  rights 
of  their  patrons,  it  could  provide  suitable  reg- 
ulations to  rem^j  the  mischief. 

Whether  a  railroad  company  is  employing 
suitable  means  and  appliances  for  the  transpor- 
tation of  f  reip:ht  and  passengers  over  tbe  line 
of  its  road  with  reasonable  safety  and  dispatch, 
and  as  cheaply  as  it  can  afford  to  do  and  ob- 
tain a  fair  profit,  in  view  of  the  amount  of  its 
investment,  is  always  a  pertinent  subject  of 
inquiry  for  the  Legislature;  and  the  object  of 
the  Act,  it  seems  to  me  from  the  general  spirit 
and  tenor  of  it,  in  creating  the  board  of  com- 
missioners and  clothing  it  with  the  functions  it 
possesses,  was  for  the  purpose  of  making  such 
inquiry.  I  cannot  conclude  that  the  Legisla- 
ture undertook  to  correct  the  abuses  of  railroad 
companies  before  it  could  know  with  any  cer- 
tainty whether  they  had  been  committed.  It 
would  not  be  likely  to  appoint  a  cummiGsion 
for  execution  to  precede  one  of  inquiry;  nor 
that  it  would  delegate  its  discretion  iu  so  im- 
portant a  matter  to  an  inferior  board  to  be  ex- 
ercised. The  railroad  enterprises  in  this  State 
are  as  yet  in  their  infancy.  The  people  are 
greatly  interested  in  having  them  extended  into 
every  district  where  marketable  articles  are 
produced,  and  it  would  be  very  unwise,  as  well 
as  unjust,  to  pursue  a  rash  and  narrow  policy 
towards  them. 

It  is  not  contended  on  the  pait  of  the  respond- 
ent that  said  Act  invested  the  board  of  com- 
missioners with  authority  to  fix  the  rate  to  be 
charged  for  the  transportation  of  freight  or 
passengers;  nor,  as  I  view  it.  were  they  em- 
power^ to  determine  what  charges  were  rea- 
sonable or  unreasonable.  They  were  required 
to  make  a  biennial  report  to  the  Legislative 
Assembly,  with  such  suggestions  "as  to  what 
change  in  the  classifications  of  freight  or  what 
change  in  tbe  rate  of  freight  or  fares  are  ad- 
visable for  the  public  welfare."  Act,  §  10,  idso 
§  17.  This  is  the  only  provision  in  the  Act  I 
have  been  able  to  find  which  imposes  any  duty 
upon  the  board  in  regard  to  rates  and  fares. 

Section  12  of  the  Act  requires  the  board  to 
investigate  complaints  made  by  certain  persons 
against  common  carriers,  subject  to  the  provis- 
ions of  the  Act,  on  account  of  anything  done 
or  omitted  to  be  done  by  any  such  common 
carrier  in  contravention  of  its  provisions.  Sec- 
tion 13  makes  it  the  duty  of  the  board  to  make 
a  report  of  an  investigation  made  by  it,  includ- 
ing findings  of  fact  upon  which  its  conclusions 
are  l)ased.  Section  14  makes  it  the  duty  of  the 
board,  in  any  case  in  which  an  investigation  is 
made,  and  it  appears  to  the  satisfaction  of  the 
board  that  anything  has  been  done  or  omitted 
to  be  done  in  violation  of  the  provisions  of  the 
Act  or  of  any  law  of  which  the  board  has  cog- 
nizance, by  any  common  carrier,  or  that  any 
injury  or  damage  has  been  sustained  by  the 
part^  or  parties  complaining  or  by  other  parties 
aggrieved  in  consequence  of  anv  such  viola- 
tion, to  forthwith  cause  a  copy  of  its  report  in 
respect  thereto  to  be  delivered  to  such  common 
carrier,  etc.  And  section  15  makes  it  the  duty 
of  the  board,  whenever  any  such  common  car- 
rier shall  violate  or  refuse  or  neglect  to  obey 
any  lawful  order  or  requirement  of  the  boara, 
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to  enter  complaint  aa  therein  provided.  Neitlw 
er  of  these  sections,  however,  specifies  thepar. 
ticular  subjects  to  be  investigated,  nor  what 
acts  done  or  omitted  to  be  done  by  sadt  oom- 
mon  carrier  would  be  a  violation  of  the  Act  or 
of  the  law  of  which  the  board  has  cognizance, 
or  what  would  be  a  lawful  order  or  reqime- 
ment  of  the  board;  nor  does  any  sectloQ  of  it 
indicate  of  what  law  the  board  has  cognizance 

The  result  is  that  the  Act  is  hopeieealy  am- 
biguous as  to  the  jurisdiction  of  the  board  be- 
yond the  authori^  before  referr^  to.  It  has 
power  in  conducting  its  investigations  to  com- 
pel railroad  companies  to  furnish  it  informatioa 
as  provided  in. section  19  of  the  Act,  and  also 
to  compel  them  to  adopt  such  form  of  annual 
statement,  required  bv  the  Act  of  Febroary  28, 
1885,  to  be  transmitted,  to  the  Secretary  of  State, 
as  it  may  prescribe  by  virtue  of  section  20  of 
the  Act;  but  an  attempt  on  the  part  (^  tbe  board 
to  adjust  claims  between  railroad  companies 
and  persons,  firms,  corporations  or  associations, 
etc.,  and  to  enforce  obedience  to  its  orden 
made  in  respect  thereto  in  the  manner  specified 
in  section  16  of  the  Act,  would  be  groping  ia 
the  dark. 

The  first  question  arising  would  be.  Of  what 
contentions  between  the  railroad  company  and 
such  persons,  firms,  etc.,  has  it  jurisdiction  ? 
The  answer  to  that  question  cannot  be  left  to 
speculation.  The  jurisdiction  of  such  com- 
missions is  not  given  by  implication.  Commis- 
sions of  that  character  are  mere  creatures  of 
the  statute,  and  possess  no  power  except  what 
the  statute  expressly  confers  upon  them.  Again, 
if  the  board  had  jurisdiction  to  investigate  com- 
plaints for  overcliarges  on  freight,  its  order  to 
refund  the  excess  could  not  be  enforced  in  tbe 
manner  provided  in  section  16  of  the  Act.  Tbe 
recovery  of  money  unjustly  exacted  in  such 
cases  is  a  common-law  remedy;  and  tbe  party 
against  whom  the  claim  is  made,  whether  a  natr 
ural  person  or  a  corporation,  has  the  right  to  a 
trial  by  iury  before  its  repayment  can  be  en- 
forced. A  summary  remedy,  of  the  character  of 
the  one  provided  for,  cannot  be  used  to  enforce 
a  claim  for  damages  arising  ex  contractu  or  ex 
delicto,  thoug^h  it  might  be  employed  to  compel 
the  performance  of  a  specific  duty  necessary  to 
the  administration  of  public  afl'au^ 

The  several  sections  of  the  Act  taken  together 
present  an  incongruity,  and  leave  an  impression 
that  it  was  made  up  by  a  sort  of  patchwork. 
Sections  9,  10,  11  and  17  clearly  indicate  that 
the  object  of  the  investigation  of  the  affairs  of 
railroad  corporations  is  for  the  purpose  of  aa- 
certaining  facts  to  be  included  m  the  biennial 
report  which  the  board  Ib  required  to  make  to 
the  Legislative  Assembly;  while  it  might  be  in- 
ferred from  sections  12,  18  and  14  tbat  its  ob- 
ject was  to  constitute  the  board  a  kind  of  tri- 
bunal of  conciliatioh  to  adjust  the  claims  of 
persons  against  tiiie  railroad  companies  and  to 
establish  prima  Jaeie  evidence  of  liieir  validity: 
and  section  15  makes  a  very  lame  attempt  tc 
compel  satisfaction  of  them.  What  kind  of 
claims  it. was  intended  tbe  bcMird  should  adjust 
and  require  to  be  satisfied  does  not  appear.  If 
its  jurisdiction,  however,  in  that  particular  ti 
coextensive  with  its  authority  to  invesii^te 
such  affairs,  it  must  necessarily  extend  to  claims 
arising  out  of  torts  as  well  as  contracts;  as  it  is 
required  by  section  18  of  the  Act  to  inyestigats 
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the  CKUsea  of  anj  accident  on  atw  railroad  re- 
fulting  In  the  Ion  of  life,  and  of  any  accident 
Dot  so  remlling,  which  it  may  deem  ta  require 
UiTestlgatioii. 

Uoder  this  view  the  board  would  be  the 
most  important  tribunal  in  the  State.  It  could 
adopt  lla  own  code  of  procedure,  formulate  Its 
owD  mle*  of  evidence,  be  nnembamued  bj 
the  presence  of  a  Jury,  snd  adjudicate  in  ao- 
[x>rdance  with  its  own  caprices;  and  if  ila  or- 
ders or  reqniremeutB  were  violated  or  refused 
or  disobeved  it  could  enter  complaint  ip  the 
circuit  court,  "sitting  in  equity,''  and  have  a 
"mandstoiT  process^  issued  to  enforce  them. 
It  cannot  be  presumed  that  any  Le^lature 
would  confer  so  important  a  prBTogalive  upon 
%  board  of  commissioners;  still,  we  must  cou- 
[flude  thattt  was  doue  in  the  present  case  if 
we  sustain  the  view  that  the  anthorily  of  the 
bonrd  to  adjust  matters  between  persona  and 
railroad  companies  is  coeiteosire  with  ils  au- 
thority to  inveatigal«  them.  The  counsel  foi 
tbe  respondentdoesnotclaimthfitthe  board  has 
jurisdiction  to  tbe  eitent  suggested;  but  I  fail 
to  diecovei  any  point  short  of  it  to  stop.  If  it  is 
conceded  that  the  inrisdiclion  Includes  tbe 
matters  Involved  in  the  present  cbbc.  It  will 
not  be  contended  that  tbe  Act  gives  the  Ixmrd 
jurisdiclion  in  express  terms  to  determine  when 
freight  charges  are  unreasonable;  and  if  the 
qii&stion  ia  left  to  inference  there  is  no  limit  to 
tbe  extent  of  ita  Jurisdiction  except  the  limita- 
tion of  its  authority  10  investigate,  and  that 


seems  to  extend  to  oil  tbe  atfalrs  between  th« 
railroad  corporations  and  ludlvidnala  or  asao- 
ciattoos.  ana  to  Involve  every  breach  of  du^ 
of  tbe  former  and  the  oonaequencei  attendiiig 


tions  of  jurisdiction  of  boards  and  oflScera  ex- 
ercising powers  delated  to '  them  t^  tlu 
L^ialalure,  to  hold  ^t  their  anthortty  naa% 
afflrmatlvely  appear  from  the  commission  un- 
der which  they  claim  to  act.  There  is  too 
strong  a  desire  in  tbe  human  heart  to  eiercfae 
anthorily,  and  too  much  of  a  di^toaitlon  upon 
tbe  part  of  those  intrusted  with  ft  to  eztena  it 
beyond  the  design  for  which  and  tbe  scope 
within  which  it  was  intended  It  should  be  ex- 
ercised, to  leave  tbe  question  of  Its  extent  to 
inference,  Shonld  it  tie  so  left  serious  disturb- 
ances might  arise,  involving  a  conflict  of  ju- 
risdiction, which  would  be  highly  detrimental 
to  tbe  community.  It  is  not,  it  seems  to  me, 
requiring  too  much  of  tbe  legislative  branch 
of  tbe  government  toeiact  that  when  it  creates 
a  commission  and  clothes  it  with  important 
functions,  it  aball  define  and  spedfv  the  au- 
thority given  it  so  clearlv  that  no  doubt  can 
reasonably  arise  in  the  mind  of  tbe  public  as 
to  its  eitent. 

Under  the  view  we  have  Indicated  tn  the  fore- 
going opinion  it  follows  that  thejudgmtat  ap- 
pealed from  imut  be  Tmeraed,  and  the  eomptai'nt 
diimiuBd;  and  it**  to  ordtred. 
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Mart  to  fbnoe  It  on  eooh  side  tbrouili  his 
lands,  vQ]  not  affect  the  rlgbt  of  a  subsequent 
purobsser  to  require  ttie  company  to  fence  Ita 
mnd,  under  the  provlalODS  of  aactlona  S&M  and 
S3Z5,  Revised  Statutes,  where  the  purotiase  waa 
made  nithoutsctualorooostruotlrenotloe  of  the 
eilstcnoe  of  suab  ajrreemenC. 
i-  Such  Agreement  not  beings  reeorded, 

the  mere  use  and  oocupatlon  of  the  rivbt  Of  WB7 


i: 


;oTE— Oront  to  eornoratiim;  eorenanW  In,  1 
int  to  a  corporation  loraspeolAl  purpoae,  whlcl 
if  with  the  existence  of  tbe  oon>or«tlon.  sbouL 


i.  ge  U.  &  n,  W  (2t  jU  ed.  »1,  aOi);  Muraweu. 

Piir.  Corp.  I  ttb.  A  ooveruuit  of  a  railroad  oom- 
nnfln  oODsldenUlon  of  tbe  grant  of  a  light  of 
war  to  erecta"flaB  station."  and  to  permltoultlva- 
tlon  of  land  embraced  In  the  rrant,  and  not  u»ed 
by  the  nllniad,  and  U  a  depot  was  built,  not  to 
permit  tbe  saleot  ardent  spirits  on  the  premises, 
runs  witb  tbe  land  and  IsMndlnjronananlgnee 
wltb  notioe.  Gilmer  v.  Koblle  *  u.  B.  Co.  TV  Ala. 
tm.  AcconUor  to  the  doctrine  of  equity,  elfeat 
must  be  given  to  the  Intention  of  the  partlea  so  as 
to  flx  a  pRnlinitar  testrletfon  on  the  use  of  the  land. 
not  merely  on  tbe  orlflnal  eontraetlngr  party,  but 
DO  bis  suuieesote  In  title.  In  order  for  a  covenant 
to  run  with  the  brad  the  words  htirt,  aaignt.  or 
otbcn  nf  like  meanlnk.  need  not  bs  used,  although 
thrr  will  aid  the  eoooluslon  that  tbe  covenant  runs 
wtthtbeland.  Hart  v.  Lyon,  BO  M.  Y.  eea;  PoUook, 
Cent.  BL  ed.  Sa>.  _ 

rnrenaaU  (»  deed  mnnlno  telth  tlte  land,    where 

Krlormanoeornonperformanoe  of  a  oovenani  af- 
:ted  the  mode  of   enjoyment   of   the   granted 
premta™,  and  their  value  or  quality, * 


Culver.  3  Denlo.  XS6,  A.  pereonal  nsreement  does 
not  run  with  the  land  so  as  to  bind  the  grantece  tor 
failure  to  perform  the  same.  Newburg  Petroleum 
Oo.  V.  Weare, T  West.  Rep,  TS3,U Ohio  Ht.  W4:  Mason 
v.RoKaa,lCent.Rep.«6.1(»I>a.3ig.  Whileaparol 
agreement  to  malntalu  tenccedoea  not  run  with  the 
land,  but  alteota  the  parties  to  the  agreement  only, 
yet  a  written  agreement  showing  an  Intention  to 
charge  the  Una  runs  witb  It,  and  la  enforceable 
against  snbaequent  granteee-  Kentucky  Cent.  K. 
Oo.  V.  Keoiey.  »  Ky.  U4,  IS  Oi^t.  L.  J.  <M.    In 
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by  the  coTnpnny  and  Its  sucoeatoTS  for  the  pur- 
pose of  a  railroad  wlU  not  constitute  construct- 
ive notice  of  the  existence  of  such  agreement. 

(November  18, 1888.) 

1?RR0R  to  the  Circuit  Court  of  Clinton 
J  County,  to  review  a  judgment  (rendered 
on  error  to  the  Common  Pleas)  in  favor  of  the 
plaintiff  below.    Affirmed. 

Statement  by  Minshallf  J,. 

In  the  original  action  the  plaintiff  sought  to 
recover  of  the  defendant  $570  as  the  reasonable 
cost  of  building  a  fence  on  each  side  of  its 
right  of  way  through  his  lands,  under  the  pro- 
visions of  sections  8324  and  3825  of  the  Re- 
vised Statutes,  imposing  the  duty  on  railroad 
companies  of  fencing  their  roads,  and  giving 
the  abutting  owner  the  right  to  build  the 
fences,  and  to  recover  the  reasonable  costs  of 
the  company,  when  it  fails  to  do  so. 

The  defendant  answered,  relying  on  an 
agreement  by  which  one  A.  W.  Miller,  who  in 
1852  gianted  the  right  of  way  to  its  predeces- 
sor, lx)und  himself  to  keep  up  and  maintain 
the  fences  on  the  line  through  his  lands,  and 
from  whom  the  plaintiff  by  intermediate  con- 
veyances derives  his  title.  A  demurrer  to  this 
having  been  overruled,  the  plaintiff  replied, 
denying  the  existence  of  the  agreement,  or  anv 
knowlSge  of  it  at  the  time  he  purchased. 
The  case  was  submitted  to  the  court  on  an 
agreed  statement  of  the  facts,  which  is  as  fol- 
lows: 

"The  parties  to  this  action  agree  that  the  fol- 
lowing statement  contains  and  shall  constitute 
the  facts  therein:  1.  That  the  facts  stated  in 
the  petition  are  true.  2.  That  the  plaintiff 
derivef^  bis  title  to  the  lands  described  in  the 

rtition  through,  by  and  under  Andrew  Miller. 
That  on  the  17th  day  of  June,  A.  D.  1852, 
the  saio  Andrew  Miller  was  the  owner  of  said 
lands,  and  on  that  day  executed  and  delivered 
to  the  Cincinnati,  Wilmington  &  l^nesville 


Railroad  Company  a  certain  paper  writing,  i^ 
the  words  ana  figures  as  set  forth  in  a  copy 
thereof  hereto  attached,  marked  'Exhibit  A,' 
and  made  a  part  of  this  agreed  state  of  fact8» 
and  under  and  by  virtue  of  which  said  com- 
pany entered  upon  said  lands,  and  built  its  road 
through  the  same.  4.  That  the  railroad  stock 
specified  in  said  paper  writing  was  delivered  to 
said  Andrew  Miller,  and  said  CKOsiuf;  and 
cattle  guards  built,  as  in  said  paper  writing  re- 
quired. 6.  That  said  paper  writing  was,  on 
the  31st  day  of  January,  A.  D.  1884,  recorded 
in  the  office  of  the  Recorder  of  Clinton  County^ 
Ohio,  and  after  the  commencement  of  this  ac- 
tion, and  at  no  other  time.  6.  That  the  plaint> 
iff  had  no  actual  notice  of  the  existence  or  con- 
tents of  said  paper  writing;  his  only  notice  be- 
ing the  use  and  occupation  of  the  roadway 
through  said  lands  by  the  defendants  and  the 
several  companies  through  and  under  which  it 
claims,  as  stated  in  its  answer.  7.  That  the 
defendant  occupies  and  possesses  said  railroad 
by  virtue  of  a  lease  thereof  from  the  Cincinnati 
&  Muskingum  Valley  Railway  Company  for 
the  term  of  ninety-nine  vears,  not  yet  expired. 
That  said  Cincinnati  £  Muskingum  Valley 
Railway  acquired  the  title  to  said  railroad  and 
all  interests  and  property  connected  therewith, 
including  rights  of  way  by  means  of  certain 
mortgages  and  Judicial  sales  thereof,  thereun- 
der, and  at  and  from  the  said  Cincinnati,  WU- 
mington  &  Zanesville  Railway  Company,  a» 
fully  as  such  proceedings  could  transfer  them, 
and  the  said  Cincinnati,  Wilmington  &  Zanes- 
ville Railway  Company  has  long  since  ceased 
to  exist  as  a  corporation.  The  above  agreed 
statement  of  facts  is  submitted  to  Uie  court  a» 
containing  all  of  the  facts  on  the  case  to  be  en- 
tered of  record  as  such,  and  upon  which  the 
court  is  asked  to  pronounce  the  law  alone  ** 

BitJiibit  A. 

State  of  Ohio,  Clinton  County,    In  considera- 
tion of  one  dollar,  to  me  paid  by  the  Cincin- 


classes  of  covenants  where  there  must  he  privity  of 
estate,  tt  only  means  that  the  covenant  must  Im- 
pose such  a  burden  on  the  land  of  the  covenantor, 
as  to  be  in  substance,  or  to  carry  with  it,  a  grant  of 
an  easement  or  quaivi  easement,  or  must  be  m  aid 
of  such  a  iotint  as  a  quasi  easement  to  have  fences 
maintained.  Bronson  v.  Ck>lfln,  108  Mass.  175,  118 
Mass.  L56.  Repairs  are  dealt  wi  th  on  the  same  f  oot- 
tng,  and  were  lilcened  to  estovers  and  other  riffhts 
of  common.  See  Norcroes  v.  James,  1  New  £ng. 
Rep.  a^,  UO  Moss.  188.  A  vendee  of  land  charged 
with  notice,  actual  or  constructive,  of  easements 
covenanted  by  his  vendor,  will  be  bound  tbereby 
whether  suoh  covenant  runs  with  the  Innd  or  not. 
WUloughby  v.  Lawrence,  8  West.  Rep.  4^,  116  IlL  11. 
Peisofial  corcnanis  binding  on  vurchaaer.  A  per- 
sonal covenant  or  a^n'eement  will  be  held  valid  and 
binding  in  equi^  on  a  purchaser  talring  the  estate 
with  notice.  Watertown  v.  Cowen,  4  Paige,  510; 
Wolfe  V.  FroPt,  4  Sandf .  Ch.  72:  Brouwer  v.  Jones, 
83  Barb.  153;  Tallmndge  v.  East  River  BankJ»  N.  Y. 
105;  Gibert  v.  Peteler,  88  N.  Y.  165;  2  PomTEq.  Jur. 
139.  It  is  binding  because  he  has  taken  the  estate 
with  notice  of  a  valid  agreement  concerning  it, 
which  he  cannot  equitaoly  refuse  to  perform. 
Phoenix  Ins.  Co.  v.  Ck)ntinental  Ins.  Co.  Ifl  N.  Y.  406, 
14  Abb.  Pr.  N.  8. 260.  An  acceptance  of  a  deed  with- 
out signing  it  may  constitute  a  covenant  on  the  part 
of  the  grantee  that  he  wtU  fence  and  keep  fenced 
the  demised  premises.  Ko  notice  of  such  covenant 
was  required  to  charge  the  subsequent  purchaser 
of  the  land,  bound  by  the  burden  of  the  covenant; 
the  covenant  in  the  original  deed  was  sufflcient. 
Countryman  v.  Deck,  18  Abb.  N.  C.  113.  The  ben^ 
0t  of  the  covenant  in  the  original  conveyance  runs 
to  the  assignee:  it  does  not  depend  on  the  existence 
of  tenure.    Tyler  v.  Heidorn,  46  Barb.  452. 


Enforcement  of  restrictive  covenants  in  grant.  A 
oovMiant  that  a  strip  of  land  should  not  be  subject 
to  fences,  and  should  be  used  as  a  way,  was  en- 
forced by  the  subsequent  grantee  of  other  land 
benefited  thereby.  Peck  v.  Ck)nway,  119  Mass.  546;  8 
Pom.  Eq.  Jur.  814.  Where  the  stipulations  of  the 
covenant  and  the  breach  thereof  8hi  of  such  a 
nature  that  there  is  no  basis  upon  which  to  estimate 
danuuares,  the  covenant  may  be  enforced  in  equity; 
and  this  applies  to  affirmative  as  well  as  to  restrict- 
ive covenants,  and  as  rendering  the  owner  liable  to 
the  affirmative  duty  of  speciflcally  performing  the 
covenant,  as  well  as  to  the  negative  remedy  of  re- 
straint from  violating  It.  Haywood  v.  Brunswick 
Permanent  Ben.  Bldg.  Society,  L.  R.  8  Q.  B.  Div. 
403;  London  &  8.  W.  R.  Co.  v.  Gomm,  L.  B.  20  Clu 
Div.  662.  Such  covenant,  being  and  continuing  for 
the  benefit  of  future  purchasers,  may  be  enforced 
against  an  earlier  purchaser  by  a  later  purchaser. 
Lattimer  v.  Livermore,  72  Ni  Y.  174.  The  test  of 
jurisdiction  in  equity  is  the  inadequacy  of  the  legal 
remedy  of  damages.  There  is  sufficient  to  ivauty 
the  intcil'erence  of  the  courts,  if  there  has  been  a 
breach  of  a  restrictive  covenant  creating  an  equi- 
table casement.  Leech  v.  Schweder,  L.  R.  9  Gh« 
463:  Tipping  v.  Bckersley,  2  Kay  &  J.2d4;  DickensoA 
V.  Grand  Junction  Canal  Co.  lo  Beav.  260;  Western 
V.  MacDermot,  L.  R.  1  Ea .  409,  2  Ch.  72:  Evans  v. 
Davis,  L.  R.  10  Ch.  Div.  747;  Kemp  v.  Sober,  1  Sim. 
N»  S.  517. 

Discretion  of  court.  The  court  may  at  its  discre- 
tion refuse  to  enforce  restrictive  covenants  when 
by  lapse  of  time  or  change  of  circumstances  ther 
have  oecome  obsolete,  vexatious  or  useless.  Bed- 
ford V.  British  Mupcum,  2  Myl.  &  K.  662;  Benals  ▼• 
Cowlishaw,  L.  R.  11  Ch.  Div.  868;  Sayers  v.  CoU* 
yer.  L.  R.  24  Ch.  Div.  180;  Bayers  v.  OoUyer,  J^ 
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oati,  WflmiDgton  &  Zaoesyille  Railroad  Com- 
pany, I  do  hereby  grant  and  release  to  said 
company  the  right  to  enter  upon  any  lands  I 
own,  which  lie  on  the  line  of  said  company's 
road,  surveyed  and  adopted  by  them  (or  in- 
tended to  DC  suryeyed  or  adopted  by  them), 
and  the  right  to  ran  in  curves  and  amend  the 
line  on  the  final  construction  of  such  railroad 
oyer  said  land,  and  to  hold  and  use  a  strip 
thereof,  to  be  selected  by  the  engineers,  notex- 
oeedioff  100  feet  in  width,  for  the  purpose  of  a 
railroad,  so  long  as  may  be  necessary,  and  to 
use  the  material  standing  or  lying  on  said  strip 
for  the  construction  and  repair  of  said  roaa. 
I  also  agree  to  build  and  sustain  all  fences  on 
each  side  of  said  roadway,  and  to  pay  all  taxes 
on  said  land  daring  the  occupancy  by  said 
company  of  the  same.  And  also  the  right  of 
CTossinff  other  parts  of  my  land  to  get  at  said 
lailroaa  in  construction  and  repair  «>f  said  road. 
I  will  require  said  company  to  construct  a  farm 
crossing  at  the  nearest  surface  grade,  or  within 
two  feet  thereof,  where  I  select;  also  a  cattle 
ffuard  OD  either  side.  And  I  hereby  demand 
for  said  priyilege  f450,  to  be  paid  in  stock  of 
said  company. 

Witness  my  hand  and  seal  the  seyenteenth 
day  of  June,  A.  D.  1852. 

A.  W.  Miller.        [Seal.] 

In  presence  of  Lawrence  Fitzhugh. 

Receiyed  January  81,  1884.  Recorded  Feb- 
raary  1,  1884.      KB.  Howland,  Recorder. 

The  common  pleas  rendered  judgment  for 
the  defendant  below.  This  was  reversed  on  a 
proceeding  in  error  by  the  circuit  court,  and 
Judgment  rendered  for  the  plaintiff  for  the 
amount  of  his  claim,  and  this  proceeding  is 
now  prosecuted  to  reverse  the  circuit  court,  and 
affirm  the  common  pleas, 

Jfr.  John  S.  Brasee  for  plaintiff  in  error. 
Mr  J.  B.  Foraker  for  defendant  in  error. 

WHnahally  J,,  delivered  the  opinion  of  the 
court: 


A  number  of  questions  presented  in  argu- 
ment, as  arising  upon  the  record,  need  not, 
from  the  view  we  takb  of  the  case,  be  disposed 
of  here. 

1.  Thus  it  is  claimed  that  the  rights  con- 
ferred by  the  agreement  between  the  original 
parties  did  not  pass  to  the  present  owner  of 
the  milrosd,  because  ''successors''  are  not 
named,  and  that  therefore  the  right  of  way  it- 
self, as  well  as  the  agreement  as  to  fencing, was 
limited  to  the  original  company,  and  that  tbo 
present  owners  can  take  nothing  under  that 
agreement.  But,  speaking  for  myself,  I  think 
this  is  not  so.  Being  a  grant  to  a  coiporation 
aggregate,  it  might  last  forever,  and  so  the 
word  successors  was  not  necessary  to  create  a 
perpetuity  of  right,  or  a  fee  simple.  Words  of 
I)erpetuity  are  only  necessary  to  create  suck 
right  when  the  grant  is  to  a  corporation  sole. 
2  Bl.  Com.  109;  Ang.  &  A.  Corp.  §  172;  Owr- 
seers  of  the  Voor  v.  Sears,  23  Pick.  122.  Shaw, 
CK  J,,  126;  1  Morawetz,  Priv.  Corp.  |  880. 

2.  Again,  it  is  contended  that  the  obligation 
to  build  the  fence  was  a  personal  one,  binding 
upon  the  grantor  only,  and  that  it  was  not  sus- 
ceptible of  being  imposed  upon  the  land,  so  aa 
to  run  with  it,  as  against  subsequent  purcbaa- 
ers.  But,  speaking  for  myself,  I  am  inclined 
to  think,  after  a  pretty  full  examination  of  the 
authorities,  that  there  is  nothing  in  the  nature 
of  the  burden  that  would  prevent  its  being- 
made  to  run  with  the  land  of  the  grantor,  aa 
affainst  subsequent  o w  ners,  in  favor  of  the  right 
of  way  grantai.  That  it  would  not  have  been 
so  at  common  law  may  be  conceded.  It,  with 
characteristic  rigidity,  proceeded  upon  a  few  in- 
elastic principles.  It  did  not  admit  of  any  new 
or  unusual  burdens  being  imposed  upon  land, 
and  required,  in  all  instances,  that  a  privity  of 
estate  should  subsist  between  the  parties — the 
owner  of  the  land  on  which  the  burden  W8» 
placed,  and  the  owner  of  the  land  enjoying  the 
benefit. 

But  equity  recognized  and  applied  a  differ- 


B.  28  Ch.  Div.  108.  The  equitable  jurisdlotion  to  en- 
force Buch  covenants  is  subjeot  to  one  most  import- 
ant Umitatlon.  If  the  reBtrlctive  covenants  In 
deeds  of  lots  were  made  with  evident  relerenoe  to 
the  continuance  of  the  exlstiiig  sreneral  condition 
of  the  property  and  its  surroundlnffs,  but  in  the 
lapee  of  time  there  has  been  a  complete  change  in 
the  character  of  the  neighborhood,  so  as  to  defeat 
the  purposes  of  the  covenants  and  to  render  tbetr 
enforcement  an  inequitable  and  unjust  burden  on 
the  owner  of  the  lots,  then  the  equitable  relief  will 
not  be  granted,  and  the  plaintiff  will  be  left  to  his 
remedy  at  law.  Columbia  College  v.  Thacher,  87 
N.  Y.  All.  Equity  will  no  more  enforce  every  re- 
striction that  can  be  devised  than  the  common  law 
will  recognize  as  creating  an  easement  every 
icrant  puiporting  to  limit  the  use  of  land  in 
favor  of  other  land.  The  principle  of  policy  applied 
to  affirmative  covenants  applies  also  to  negative 
ones.  They  mu8t*'touch  and  concern**  or  **eztend 
to  the  support  of  the  thinsr**  conveyed.  8pencer*8 
Case,  5  Coke,  10  a;  Dean  s  Chapter  of  wiodsor^s 
Osso,  Id.  2!4  2>.  They  must  be  "for  the  benefit  of  the 
estate.**  Cockson  v.  Cock,  Cro.  Jac.  125.  New  or 
unusual  incidents  cannot  be  attached  to  land  either 

ar  way  of  benefit  or  burden.  Reppell  v.  Bailey,  2 
yL  &  K.  617;  Ackrovd  y.  Smith,  10  C.  B.  164;  Hill  v. 
Tapper,  %  BurL  &  C.  121,  cited  in  Norcroes  v.  James, 
1  New  Eng.  Rep.  820, 140  Mass.  188. 

PoswKfimi  asnotiee  to  purchaser.  Mere  posBession 
is  not  conclusive  upon  the  purchaser.  The  effect 
is  to  put  him  upon  inquiry;  and  if  it  can  be  shown 
that,  prior  to  purchase  from  the  holder  of  the  rec- 
ord title,  he  followed  up  the  mquiry  in  good  faith, 
the  presumption  arlsinii  from  nossession  by  another 
wfll  be  overcome.    Fair  y.  Btevenot,  29  Cal.  486; 
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Thompson  v.  Pioche,  44  Cal.  608;  Wade,  Notice,. 

5  274.  And  if  the  inquiry  be  made,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary^ 
that  it  resulted  in  knowledge  of  any  title  or  interest 
in  the  premises,  pursuant  to  which  the  occupant 
held.  Bntler  v.  Stevens,  26  Maine,  484;  McLaugbiin  v. 
Shepherd,  82  Maine,  148:  Hackwith  v.  l>amron,  1 T. 
B.  Mon.  286;  Johnson  v.  Clark,  18  Kan.  187,  Watklns  v. 
Edwards,  23  Tex.  448;  Illinois  Cent.  H.  Co.  v.  Mc- 
CuUough,  60  ni.  166;  Rogers  v.  Hussey,  86  Iowa,  664; 
Smith  V.  Gibson,  16  Minn.  80;  Tunison  v.  Chamblin^ 
88  111.  878;  Wade,  Notice,  S  277.  So,  the  sight  or 
knowledge  of  visible  material  objects,  upon  or 
connected  with  the  subject  matter,  which  may  rea- 
sonably suggest  the  ezistenoe  of  some  easement  or 
other  similar  right,  will  overcome  the  presume 
tion.  Raritan  Water  Power  Co.  v.  Vegbte,  21  n. 
J.  Eq.  46&  Hoy  v.  BramhalJ,  10  N.  J.  £q.  663;  Ran- 
dall V.  Silverthom,  4  Pa.  173;  Hervey  v.  Smith,  28* 
Beav.  280;  Paul  v.  Connersvllle  &N.  J,  B.  Co.  61  Ind. 
627. 

A  well  recognized  exception  to  the  doctrine  of 
notice  by  possession  is  where  possession  is  relied 
upon  as  notice  or  evidence  of  notice  of  a  parol  res- 
ervation of  an  easement,  upon  a  conveyance  of  the- 
legal  title  to  the  premises,  when  such  easement  is  es- 
sential to  the  enjoyment  of  adjacent  premises,  th» 
title  to  which  remains  in  the  grantor  and  possessor 
of  such  easement.  Wade,  Notice,  S  800.  A  pure  neg- 
ative restriction  on  the  use  of  land  is  inforn^ 
within  the  eguituble  doctrine  of  notice.  Whitney 
V.  Union  R.  Co.  11  Gray,  860;  Parker  v.  Nightingale, 

6  AUen,  841.  It  is  of  that  class  of  covenants  whicb> 
run  with  the  land,  asdistiuffulshed  from  covenants 
running  with  the  estate.  NororoM  v.  James.  1  New 
Eng.  Rep.  827, 140  Mass.  188. 
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«nt  priDciple  to  such  covenants.  It  took  Into 
consideration  the  convenience  of  the  parties, 
and  their  intention  in  the  matter,  rather  than 
the  technical  rules  of  the  common  law;  and 
generally  gave  effect  to  the  intention,  when  the 
covenant  concerned  the  land,  and  would  pro- 
mote the  convenience  of  the  parties  in  the  use 
and  enjovment  of  it  Such  covenants  were 
not  regarded  as  collateral,  and  were  made  to 
attend  the  land,  and  affect  its  ownership,  as 
Arainst  purchasers  with  notice.  Whitney  v. 
ifnion  R,  Co,  11  Gray,  359,  804;  Columbia  Col- 
lege V.  Lynch,  70  N.  i .  440, 449;  Spencer^ s  Case, 

1  Smith,  Lead.  Gas.  6th  Am.  ed.  167;  Pom.  Eq. 
Jur.  §§  689,  1296,  1842;  Holmes,  Com.  Law, 
892  et  seq. 

There  are,  however,  cases  and  authorities 
which  limit  the  doctrine  to  what  are  called  "re- 
strictive" covenants,  and  stop  short  of  affirma- 
tive ones,  like  that  in  this  case.  Pol.  Cont. 
227, 228.    But  they  are  not  generaL 

Many  cases  are  to  be  found  where  affirma- 
tive covenants  have  been  held  to  run  with  the 
'  land,  on  the  ownership  of  which  the  burden 
of  performing  them  is  imposed.  Blain  v. 
Tavlar,  19  Abb.  Pr.  228;  Burbanky,  PiUebury, 
48  N.  H.  475;  Br<mi(mY,  Coffln,  108 Mass.  175; 
KeUaig  V.  Robinson,  6  Y t.  276;  Holmee  v.  Buck- 
ley,  1  Eq.  Cas.  Abr.  27;  AUen  v.  Culver,  8 
Denio,  284-293;  Pom.  Eq.  Jur.  §689,  and  note 
5,  8  1295;  Holmes,  Com.  Law.  402. 

And  in  Huston  v.  CincinnaU  d  Z,  B.  Co.  21 
Ohio  St  286,  an  agreement  of  the  railroad 
com  pan  V  to  keep  up  the  fences  and  crossings 
was  held  by  this  court  to  run  with  the  land,  so 
as  to  be  binding  as  between  the  assignees  or 
grantees  of  both  the  parties. 

And  in  the  prior  case  of  Easter  v.  lAtUe 
Miami  R.  Co,  14  Ohio  St  48,  the  agreement  of 
the  owner  in  his  grant  of  the  right  of  way  to 
the  company  to  keep  up  the  fences  was  also 
held  to  run  with  the  land.  Gholson,  J,,  in  de- 
livering the  opinion,  said:  "The  construction 
and  maintenance  of  a  fence  on  each  side  of  the 
strip  of  land,  over  which  the  right  of  way  was 
to  be  exercised,  manifestly  affected  the  mode 
of  eniojring  it,  and  it  may  properlv  be  added, 
benenciaUy  to  both  parties.  In  this  case  "as- 
signs" were  mentioned.  But  this  is  not  ma- 
terial, when  it  may  be  inferred  from  the  cir- 
•cumstances  that  such  was  the  intention. 

Thus,  in  Masury  v.  Southtoorth,  9  Ohio  St 
^40,  it  was  held  that  a  covenant  by  a  lessee  to 
insure  ran  with  the  land,  and  might  be  asserted 
by  the  assignee  of  the  reversion  against  the  as- 
aignee  of  the  lessee,  though  not  mentioned, 
where  it  appeared  from  the  circumstances  that 
such  was  the  intention  of  the  parties  to  the 
covenant. 

The  addition  of  the  agreement  to  sustain,  to 
the  agreement  to  build  the  fences,  necessarily 
makes  the  obligation  coextensive  with  the  du- 
ration of  the  grant,  and  compels  the  inference 
that  the  parties  intended  to  treat  it  as  attend- 
ing the  land  of  the  grantor,  so  long  as  the  way 
granted  should  be  used  for  the  purpose  of  a 
railroad.  "An  owner  may  subject  his  lands 
to  any  servitude,  and  transmit  them  to  others 
charged  with  the  same;  and  one  taking  the  ti- 
tle to  lands,  with  notice  of  any  equity  attached 
thereto,  or  anv  outstanding  right  or  claim  af- 
fecting the  title  or  the  use  ana  enjoyment  of 
the  lands,  takes  subject  to  such  equities,  and 
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such  right  or  claim,  and  stands  in  the  place  of 
his  grantor,  bound  to  do,  or  forbear  to  do,  what- 
ever he  would  have  been  bound  to  do  or  for- 
bear to  do."    Allen,  /.,  in  Columbia  College  v. 
Lynch,  70  N.  Y.  449. 

In  equity,  the  precise  form  of  the  covenant 
or  agreement  is  immaterial,  if  the  intention  is 
reasonably  dear.  Thus  it  is  said:  "It  is  not 
essential  that  it  should  run  with  the  land  at 
law.  A  personal  covenant  or  agreement  will 
be  valid  and  binding  in  equity  on  a  purchaser 
taking  the  estate  wiUi  nonce.  It  is  not  bind- 
ing on  him  morely  because  he  stands  as  an  as- 
signee of  the  party  who  made  the  agreement, 
but  because  he  has  taken  the  estate  with  no- 
tice of  a  valid  agreement  concerning  it,  which 
he  cannot  equitably  refuse  to  perform."  Whit- 
neyy.  Union  B,  Co,  11  Gray,  864,  Bigelow,  •/. 

But  it^is  not  necessary  to  determine  either  of 
the  questions.  The  suit  was  brought  to  en- 
force a  claim  based  upon  the  obligation  of  the 
company,  created  by  statute  (§§  8824,  8825, 
Rev.  Stat),  to  fence  its  track.  It,  by  way  of 
defense,  relied  upon  a  certain  agreement  as 
bringing  it  within  the  provisions  of  section 
8829.  The  agreement  obliges  the  owner,  of  the 
land  from  which  its  predecessor  acquired  its 
right  of  way  to  keep  up  and  maintain  the 
fences  alon^  the  track  on  each  side,  and  the 
plaintiff  derives  his  title  from  the  same  person. 
This  agreement,  whether  susceptible  of  beins 
admittS  to  record  or  not,  was  not  recorded 
until  after  the  suit  was  brought  And'  the 
agreed  statement  is  "that  the  plaintiff  had  no 
actual  notice  of  the  existence  or  contents  of 
said  paper  writing."  Now.  conceding  that 
there  may  be  some  question  as  to  whether  such 
an  agreement  may  be  made  to  run  with  the 
land  so  as  to  affect  a  subsequent  purchaser, 
yet,  in  every  case  when  it  is  so  held,  it  is  sub- 
ject to  the  equitable  aualification  that  the  pur- 
chaser had  notice  of  tne  agreement 

In  treating  the  sublect,  Mr.  Pollock  says: 
"  All  these  rights  and  liabilities,  being  purely 
equitable,  are,  like  all  other  equitable  rights 
and  liabilities,  subject  to  the  rule  that  purchase 
for  value  without  notice  is  an  absolute  defense." 
Pol.  Cont  226;  2  Pom.  Eq.  Jur.  §  689. 

And  we  may  further  observe  that  to  give 
them  such  effect  as  against  a  purchaser  without 
notice  would  not  only  be  inequitable,  but  con- 
trary to  the  policy  of  our  recording  statutes. 

llie  fact  that  the  defendant  was  in  the  pos- 
session and  occupation  of  its  road  over  the 
land  at  the  time  the  plaintiff  purchased,  does 
not  amount  to  constructive  notice  of  the  exist- 
ence of  such  agreement.  Such  possession 
would  be  notice  of  the  usual  incidents  of  such 
a  right  of  way,  but  not  of  such  as  are  excep- 
tional. The  general  duty  to  fence  its  track  is 
imposed  by  statute  upon  a  railway  company. 
This  was  the  statute  at  the  time  the  plaintiff 
purchased.  The  right  asserted  by  the  defend- 
ant is  exceptional  to  its  statutory  duty,  and 
its  possession  was  not,  therefore,  construct- 
ive notice  to  the  plaintiff  of  its  existence. 
There  must  be  some  visible,  material  object 
upon  or  connected  with  the  land,  the  sight  or 
knowledge  of  which  would  reasonably  sug- 
gest the  existence  of  the  right,  to  constitute 
constructive  notice.    2  Pom.  £q.  Jur.  §  600. 

No  such  object  is  shown  to  have  existed  in 
this  case,    from  which  it  might  reasonably 
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have  been  inferred  tbat  the  owner  of  the  land 
purchased  hj  the  plainllfl  was  Doder  an  obll- 
gatioo  to  fence  aa  claimed.  Nor  had  there 
wen  any  such  exaction  of  the  Ticbt  upon  the 
one  hand,  orpertormance  of  the  ontf  upon  the 
other,  as  would,  b7  its  notoriety,  amount  to  no- 
tice. Had  the  initrumeot  been  properly  exe- 
cuted, acknowledged  and  recorded.  It  would 
hare  constituted  notice;  but  luch  was  not  the 
cate,  and  the  rights  of  the  defendant  under 
It  are  purely  of  an  equitable  nature,  and 
cannot  avaQ  against  a  purchaser  without  no- 


llifl  proTision  contained  in  aection  8839, 
Revised  Statutes,  to  the  effect  that  seciion  33M 
shall  not  be  held  to  affect  "any  contract  or 
agreement"  between  "any  railroad"  and  "the 
proprietor  of  lands  adjoialng"  for  "the  con- 
structioQ  and  maintenance  of  ^nces,"  is  limited 
by  lis  terms  to  parties  to  the  agreement;  and, 
while  we  have  no  doubt  but  that  such  agree- 
ments may  be  made  to  attend  the  ownership 
of  the  lands  adjoining  the  road,  yet  thla  can 
only  be  done  against  such  as   purchaae  with 
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_ .  _  len«e.  tar  purpoaea  of  reg;!*- 

tnttion  aa  an  cilaetor  la  lietrolt,  ol  a  sinKle 
inhavtnsDO  fnmllr  relatloiiB  lutbeclty.  and 
lO  lodfcea  tn  one  mrd  and  boards  Id  another,  is 
>  ward  Id  whlah  he  boarda. 
>  fo 

w  should 
ilnue  without  further  re-enactment. 
l«8lslBtlre  will   to  erproKd  to  the 
Tlieni  can  be  do  pi-eaumptioD  asalmt  It 
meresUeDce  with  do  subatltuted  rule  on  themb- 
Ject 

(Hone,  J.,  dlmenta.t 
(November  L  ISBS,) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel the  Board  of  Registration  of  the  Fourth 
Piednct  of  the  Second  Ward  of  Delrolt  to 
reeisier  the  relawr  aa  an  elector.     Granted. 

The  decision  grantiDK  the  mandamus  was 
KDdered  October  29,  1888. 

The  tacts  are  ilated  in  the  opinion. 

Mr.  FradH.  WajrrAH,  relator,  pro  m. 

Mr.  t.  W.  MeOratli.  City  Connsel,  for 
reepondenL 


Cantpbell,  J.,  delivered  the  opinion  of  the 

In  Ibis  case,  which  was  one  of  urgency,  it 
was  impossible  to  prepare  a  written  opinion 
beiore  decision.  But  the  contusion  which 
seemed  lo  exist  in  the  roinds  of  the  board  of 
registration  makes  it  desirable  to  glre  our  rea 
sons,  but  as  brieHy  as  is  consistent  with  the 
necessity  ol  the  occasion. 

Relator  was  not  denied  or  doubted  to  have 
chosen  the  City  of  Detroit  aa  bis  actual  and 
only  domicil,  and,  being  a  citizen  of  the  United 
States  and  of  Michigan,  it  was  open  to  him  lo 
choose  It  anywhere  in  the  State  or  city.  Be- 
Ini;  a  citizen  and  qualified  voter  of  Detroit,  the 
only  question  lo  be  determined  is  that  of  the 
ward  and  prednct  in  which  be  must  be  regis- 
tered, it  appean  that  he  is  a  sinHe  man,  not 
having  any  lamilv  relations  In  Detroit,  and 
having  nohousebo~ld  of  bis  own  over  which  he 
presided,  or  of  which,  with  some  other  bead, 
he  is  a  member.  He  has  a  separate  lodging  in 
one  ward,  and  a  boarding  place  in  another. 
We  held  tbat  Id  such  a  case  as  this,  where  the 
voter  Is  a  resident,  and  the  only  question  of 
residence  for  purposes  of  election  is  whether 
hia  lodging  roomorliis  boarding  place  Kuvems, 
he  should  oe  registered  where  he  boards.  Had 
tbe  question  i>ecn  merely  one  of  statuioiy  con- 
"ioa  on  this  oue  subject,  it  would  need 
few  words  lo  explain  why  we  think  the 
given  is  tbe  proper  one  in  this 
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State,  and  especially  in  Detroit.  But  the  some- 
what extraordinary  and  technical  notions 
which  are  stared  on  the  argument  to  hare  pre- 
vailed on  the  subject  make  it  proper  to  refer  to 
some  of  those  elementary  principles  which  are 
often  carelessly  overlookecL 

There  can  never,  in  the  eye  of  the  law,  be 
more  than  one  domicil  of  citizenship;  and  that 
continues,  in  the  case  of  a  citizen,  till  he  him- 
self renounces  it  absolutely,  and  takes  up  an- 
other in  its  stead.  And  such  a  domicil  is  not 
lost  by  absence  in  the  State  or  out  of  the  State, 
whether  within  or  without  the  United  States. 
In  the  case  of  Harbcaigh  v.  Oicolt,  88  Mich. 
242,  that  doctrine  was  verv  fuUy  explained, 
and  applied  to  a  registered  elector  in  Detroit 
whose  family  had  lived  for  some  years  in  Roy- 
al Oak,  where  he  paid  them  weekly  visita.  It 
was  held  that  he  could  not  lose  his  residence  in 
Detroit,  unless  he  intended  to  renounce  it  in 
fact,  no  matter  how  long  he  or  his  family 
might  be  away. 

No  light  can  be  thrown  on  the  subject  by  the 
technical  rules  applicable  to  dwellings.  Burg 
lary  and  arson  are  crimes  against  the  habita- 
tion; and  it  has  always  been  held  that  an  in- 
habited house,  or  part  of  a  house,  might  be  a 
dwelling,  if  used  as  such  at  the  time,  or  left 
with  a  purpose  of  returning.  But  no  one  ever 
imagined  that  a  dwelling  must  be  regarded  as 
a  domicil  of  citizenship.  There  is  no  legal  dif- 
ficulty in  one  man's  owning  as  many  dwell- 
ings, and  in  as  many  parts  of  the  world,  as  his 
choice  and  means  may  enable  him  to  buy  or 
occupv  All  are  his  awellings,  and  protected 
as  sucn  But  it  is  not  impossible  that  none  of 
them  is  his  domicil  in  this  sense.  This  subject 
of  legal  domicil,  in  the  strict  sense,  is  referred 
to  in  the  Cmse  of  Rue  High,  2  Doug.  (Mich.) 
515,  and  CampbeU  v.  White,  22  Mich.  178. 

Our  own  Constitution  is  full  on  this  subject, 
where  it  lays  down  expressly,  what  would  per- 
haps be  implied,  that  certain  continuous  pres- 
ences or  absences  shall  have  no  effect  on  elec- 
tive residence.  By  article  7,  §  5,  it  is  provitled 
that  no  elector  "shall  be  deemed  to  have 
l^ined  or  lost  a  residence  by  reason  of  his  be- 
mg  employed  in  the  service  of  the  United 
States  or  of  this  State,  nor  while  engaged  in 
the  navigation  of  the  waters  of  this  State  or  of 
the  United  States,  or  of  the  high  seas,  nor 
while  a  student  of  any  seminary  of  learning, 
nor  while  kept  at  any  almshouse  or  other  asy- 
lum at  public  expense,  nor  while  confined  in 
any  public  prison."  And  by  section  7  it  is  de- 
clared: '*  1^0  soldier,  seaman  nor  marine  in  the 
army  or  navy  of  the  United  States  shall  be 
deemed  a  resident  of  this  State  in  consequence 
of  being  stationed  in  any  military  or  naval 
place  within  the  same." 

These  provisions  do  not  prevent  such  per- 
sons from  becoming  residents,  if  such  is  their 
purpose,  and  if  they  are  able  to  choose. 

In  the  case  of  People  v.  Blodgeit,  18  Mich. 
127.  where  it  was  held  that  the  language  of  the 
Constitution,  as  it  then  existed,  prevented  vot- 
ing outside  of  the  township  or  ward  of  resi- 
dence, it  was  not  suggested  or  imagined  that 
absence  from  the  wara  lost  a  residence;  and,  in 
the  amendment  allowing  soldiers  in  the  field  to 
vote,  the  vote,  when  taken,  is  to  be  credited  to 
the  place  of  residence.  Mere  bodily  presence 
or  absence  can  have  no  effect  in  determining 
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residence,  when  once  existing.  Th<;fe  is  prob> 
ably  not  a  precinct  in  any  city  which  has  not. 
resident  and  qualified  voters  who  spend  most 
of  their  time  in  pursuits  out  of  the  ward  or 
State;  and  persons  who  travel  for  pleasure  or 
business,  for  long  or  short  periods,  do  not  lose 
their  residence  by  such  absence.  Senators  andl 
representatives  and  other  persons  often  occupy 
residences  in  Washington,  but  they  are  not 
disfranchised  for  doing  so.  Ajb  explained  in 
Harhaugh  v.  Oicott,  a  person  cannot  lose  hij» 
residence,  unless  he  voluntarily  renounces  it 
for  another.  It  is  equallv  true  that  temporary 
abode  in  a  city  or  ward  does  not  make  a  person 
an  elector.  Unless  the  person  coming  in  doe» 
so  with  the  honest  and  settled  intention  of  ob- 
taining a  new  domicil,  he  gains  no  rights* 
There  is  nothing  in  the  law  which  makes  colo- 
nized voters,  imported  for  present  purposes^ 
entitled  to  claim  the  privilege  of  voting. 

The  inquiry  before  us,  as  already  suggested^ 
is.  Which  of  the  two,  lodging  or  boarding, 
determines  the  act  of  residence,  when  not  other- 
wise determined?  It  is  always  to  be  remem- 
bered that  a  citizen  who  has  elected  his  domicil 
is  entitled  to  enjoy  it  The  only  question  ia 
as  to  the  particular  action  which  indicates  his 
choice.  It  cannot  be  said  that,  where  a  man  ia 
isolated  from  all  home  belong:ing8,  there  can  bo 
any  particular  preference  in  nature  between 
one  criterion  and  another.  It  will  probably  be 
found  that  the  same  rule  does  not  prevail  every- 
where; and  in  the  absence  of  legislation  it  is 
therefore  a  question  of  usage  and  local  under* 
standing,  more  than  of  principle. 

In  our  opinion  the  long  settled  law  and 
usage  in  this  State  have  made  this  matter,  aa 
applied  to  different  wards  and  precincts  of  the 
same  city,  one  of  no  great  difficulty.  Tha 
question  naturally  arose  as  soon  as  cities  were 
divided  into  wards.  Detroit  was  for  manv 
years  the  only  city  so  situated.  As  far  back 
as  1839,  and  possibly  earlier,  we  find  mention 
of  the  matter  in  *'An  Act  Relative  to  Ward 
Elections  in  the  City  of  Detroit,  and  for  other 
Purposes"  (Laws  1889,  pp.  81,82),  containing 
this  provision:  "The  residence  of  an  elector, 
under  this  Act,  shall  be  in  the  ward  in  which 
he  boards  or  takes  his  regular  meals."  Tins 
exact  provision  continued  in  force  till  1857, 
when  the  city  received  an  entirely  new  and 
elaborate  charter,  wherein,  by  section  2  of 
chapter  8,  it  was  made  the  voter's  place  of  res- 
idence "where  he  takes  his  regular  meals.'* 
This  was  amended  in  1861  by  malring  the  dis- 
trict that  "in  which  his  family  resides,  or  in 
which  is  his  regular  boarding  house."  Ijawa 
1861.  This  change,  introducing  family  rela- 
tions, was  very  i)robabl^  called  for  by  some 
narrow  construction  which  someone  had  given 
to  the  law  as  it  stood.  The  family  or  house- 
hold, whether  composed  only  of  relatives,  or 
including,  as  it  commonly  does  in  law,  all  the 
members  of  the  household,  is  the  natural  group 
of  fellow  residents.  Under  the  law  of  Nations, 
the  ambassador's  family  includes  all  the  per* 
sons  attached  to  or  employed  in  the  embassy, 
and  shares  his  Immunity.  A  man  who  has  any 
species  of  family  ties  is  usually  identified  in 
residence,  unless  having  a  contrary  intent 
But  the  provision  as  to  persons  having  no  such 
relationship  was  continued,  in  sut>stanoe  as  be- 
fore.   Several  charter  amendments  covering 
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this  section  were  af  terwardB  made«  bat  this 
irss  retained. 

In  1888  an  entirely  new  charter  was  adopted, 
which^  as  we  haye  had  reason  to  discoyer,  left 
ont  a  good  many  things  by  eyident  careless- 
ness, but  retained  this  whole  provision  as  to 
families  and  others,  with  no  change  in  mean- 
ing. Local  Laws  1888,  p.  685.  In  1885  this 
section  was  recast,  but  these  provisions  were 
still  kept.  Local  Acts  1885,  p.  286.  In  1887  a 
change  was  made  in  the  method  of  securing 
election  inspectors,  introducing  radical  changes, 
ajd  departing  entirely  from  the  old  charter 
methods — making,  practicaUy,  an  entirely  new 
chapter  on  elections.  By  the  substitution  of 
this  new  system  the  old  one  dropped  out;  and 
in  this  way  the  chapter,  which  in  its  new  shape 
has  little  or  nothing  to  say  about  electors'  qual- 
ificationSy  left  no  provision  in  force  defining 
recJilence.    Local  Acts  1887,  p.  908. 

It  is  Uie  silence  of  this  new  law  which  led  the 
respondents  to  raise  the  question  of  relator's  res- 
idence. Had  the  old  clauses  been  modified  by 
simply  dropping  out  the  residence  qualifica- 
tions^ and  if  this  hsd  appeared  to  be  its  pur- 
pose, it  might,  perhaps,  have  had  some  sig- 
ntf  cance,  tI  the  part  repealed  had  been  a  new 
innovation.  But  the  change  actually  made 
was  on  entirely  distinct  matters;  and  it  would 
be  a  mther  strained  construction  which  should 
assume  any  such  radical  purpose  from  mere 
silence.  Where  long  and  inveterate  usage  has 
exisied  for  h^f  a  century  unchanged,  it  is  of 
itself,  unless  repugnant  to  some  principle,  of 
great  force  as  a  public  custom.  But  here  there 
was  a  legal  determination  begun  under  the  old 
Constitution,  and  several  times  re-enacted  un- 
der the  new,  with  no  legislative  restriction  or 
censure.  A  usage  for  so  long  a  period,  under 
express  sanction  of  law,  should  be  able  to  con- 
tinue without  further  re-enactment,  unless  the 
legislative  will  is  expressed  to  the  contrary. 
There  can  be  no  presumption  from  mere  silence, 
with  no  substituted  rule  on  the  subject. 

It  cannot  be  presumed  that  any  Leapslature 
means  to  set  up  different  rules  of  suffrage  in 
different  parts  of  the  State,  so  as  to  create  in- 
equalities among  voters.  What  was  the  rule 
in  Detroit  was  presumptively  admissible  else- 
where, in  the  absence  of  a  different  one.  And 
no  such  idea  has  been  promulgated  by  author- 
ity. On  the  other  hand,  the  Legislature  has 
on  several  occasions  applied  the  same  test  else- 
where. In  1878  a  law  was  passed  providing 
uniform  rules  for  the  government  of  cities  to 
be  incorporated  or  reincorporated,  and  not  pro- 
vided with  specific  charters  of  their  own.  Laws 
1873,  p.  244;  How.  Stat.  chap.  80.  By  that 
statute  it  was  provided  that  "The  residence  of 
any  elector,  not  being  a  householder,  shall  be 
deemed  to  be  in  the  ward  in  which  he  boards 
or  takes  his  regular  meals."  Section  2420. 
From  that  time  to  this  many  cities  have  been 
incorporated,  and  made  subject  to  the  provis- 
ions of  this  Act.  In  no  instance  Uiat  has  been 
brought  to  our  attention  has  any  charter 
adopted  a  different  rule.  On  the  contrary, 
going  no  further  back  than  1881  for  compari- 
son, no  legislative  session  has  passed  without 
incorporatmg  this  provision  into  several  char- 
ters. It  would  not  be  of  much  use  to  hunt  up 
all  these  charters.    A  few  will  suffice  to  show 
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that  each  Legislature  has  held  the  same  ylews. 
We  find  this  provision,  in  1881,  in  Stanton  and 
Bay  City  (Local  Acts  1881,  pp.  89, 177);  in  1888, 
in  Escanaba,  Menominee,  St.  Ignace,  and  West 
Bay  City  rLocal  Acts  1883,  pp.  47,  100,  840, 
240);  in  1885,  in  East  Saghiaw  and  Fort  Huron 
(Local  Acts  1885,  pp.  854,  475);  and  during  the 
same  session,  and  at  or  about  the  same  time 
when  the  Detroit  Charter  was  last  amended, 
the  Legislature  of  1887  enacted  the  same  rule 
in  Adrian  and  Sault  Ste.  Marie  (Local  Acts 
1887,  pp.  141,  170).  These  are  examples  only. 
There  is  no  contrary  rule.  We  do  not  feel 
justified  in  departing  from  what  is  so  clearly 
indicated  as  the  legislative  understanding. 
Should  we  attempt  doing  so,  it  could  only  JSe 
set  up  as  a  rule  of  our  own,  for  there  is  cer- 
tainly no  clearly  established  legal  rule  to  the 
contrary. 

It  would  also  be  going  beyond  our  province 
to  try  to  determine  what  reasons  exist  in  favor 
of  one  rule  or  another.  It  has  not  been  found 
necessary  to  devise  any  statutoir  rule,  except 
where  one  municipality  is  subdivided  into 
smaller  precincts  for  one  purpose  or  another. 
It  can  make  no  practical  difference,  in  prin- 
ciple, where  officers  represent  an  entire  ward, 
in  what  precinct  of  that  ward  a  citizen  votes, 
if  he  is  a  resident  of  the  ward  and  only  votes 
once.  A  ward  is  the  smallest  election  precinct 
required  by  the  Constitution;  but  convenience 
requires  some  subdivision,  and  the  registration 
system  favors  residence  in  a  precinct  as  a  test 
of  capacity.  Some  persons  may  think  a  man's 
whereabouts  most  easily  knovm,  publicly, 
where  he  lodges.  Others  may  think  daylight 
knowled^  more  certain  to  be  publicly  held. 
Either  rule  would  be  competent  for  the  Legis- 
lature so  long  as  no  one  is  disfranchised:  but 
where  there  is  local  voting  and  local  registra- 
tion it  is  necessary  to  have  some  criterion,  and 
this  is  the  one  which  prevails  here. 

There  is  not  much  need  of  discussing  the 
metaphysical  or  exceptional  possibilities  of  dif- 
ficulty from  unreasoning  verbal  criticism. 
They  cannot  be  very  numerous,  andarechiefiy 
imaginary.  It  must  be  remembered  that  the 
right  of  voting  is  one  which  cannot  be  taken 
away  by  direct  law  or  impossible  conditions. 
As  already  said,  a  man  has  a  right  to  choose 
his  domicll,  and  cannot  be  shut  out  of  it.  If 
sailors,  travelers,  public  officers,  or  others,  who 
have  honestly  chosen  their  domicil,  cannot  be 
found  to  come  within  the  letter  of  any  such 
provision  as  this,  although  there  is  less  diffi- 
culty in  it  than  extreme  iDgenuity  might  sup- 
pose, they  cannot  be  disfranchised;  and  the 
rule  must  be  applied,  as  it  was  meant  to  be  ap- 
plied, to  cases  where  it  can  be.  The  primary 
rule  of  elections  must  always  be  to  save  the 
voter  his  rights.  On  the  other  hand,  no  one 
who  is  not  a  bona  fide  resident  can  eat  himself 
into  the  quality  of  a  voter.  The  period  of  res- 
idence required  means  actual  and  permanent 
sole  residence,  and  not  a  few  days'  commo- 
rancy for  the  purposes  of  one  election.  A  tem- 
porary resort  to  a  preciuct  for  no  other  honest 
purpose  of  residence  is  a  fraud,  and  no  resi- 
dence, and  gives  no  rights. 

T?ie  mandamuB  has  already  been  aUcnoed, 

Sherwood*  Oh,  J,,  and  Champlin  and 
Lon^ft  f7t/.»  concurred. 
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Morse*  J„  dissenting: 

The  relator  in  this  case  is  without  question  a 
resident  of  the  City  of  Detroit,  and  entitled  to 
be  registered  and  to  yote  in  said  city.  During 
his  entire  residence  in  said  city  he  has  taken 
his  meals  regularly  at  the  Antisdel  House, 
which  is  located  in  the  fourth  precinct  of  the 
second  ward.  For  several  months  last  past  he 
has  had  his  room,  where  he  lodges,  sleeps  and 
keeps  his  trunk,  clothing,  private  library  and 
ornaments,  at  Ko.  69  John  K.  Street,  which  is 
located  in  the  fifth  precinct  of  the  fifth  ward. 
The  relator  is  unmarried.  The  respondents, 
who  constitute  the  election  inspectors  of  the 
fourth  precinct  of  the  second  wajtl,  refused  to 
register  him  as  an  elector,  upon  his  application. 

I  cannot  agree  with  the  majorit]^  of  the  court 
tLttt  Warren  is  a  voter  in  the  precinct  in  which 
he  takes  his  meals.  I  attach  no  significance  to 
the  fact  that  tbe  Charters  of  the  City  of  De- 
troit have  heretofore  contained  provisions  to 
this  effect.  The  charter  at  present  contains  no 
clause  determining  what  place  shall  be  consid- 
ered tiie  residence  of  a  voter.  I  am  not  au- 
thorized to  assume  that  the  Legislature  left  out 
the  former  provisions  by  mistake.  We  must 
assume,  if  we  assume  anything,  that  Uie  Leg- 
islature did  what  they  intended  to  do.  The 
eeneral  registration  law  of  the  State,  govern- 
mg  the  registration  in  the  townsbiM  of  this 
State,  has  never,  since  the  policy  of  registra- 
tion of  voters  was  adopted  in  this  State,  partic- 
ularly specified  what  the  word  reiidenee  me&nt, 
as  applied  to  voters.  I  must  take  it  for  granted 
that  the  Legislature  intended  that  hereafter  the 
residence  of  an  elector  in  Detroit  must  be  es- 
tablished as  it  would  be  under  the  general  law. 

What  is  a  man's  residence?  It  is  his  home. 
Where  is  his  home?  Is  it  where  he  rushes  in 
and  hurriedly  takes  three  meals  a  day;  where 
he  spends  just  time  enough  to  eat?  Or  is  it 
where  he  has  his  room,  and  keeps  bis  personal 
goods  and  chattels:  where  hespendshis  evening 
and  Sundays  among  his  books,  and  keeps  bis 
easy  chair  and  other  articles  of  personal  com- 
fort or  adornment?  If  the  inspectors  had 
asked  the  relator  where  bis  home  was,  I  think 
he  would  have  answered,  No.  69  John  R. 
Street,  instead  of  the  Antisdel  House.  Warren 
had  something  more  than  a  mere  lodging,  a 
bed,  at  No.  69  John  R.  Street.  He  had  an 
abode,  a  dwelling,  a  habitation,  a  home,  at 
John  R.  Street.  These  words  are  all  synony- 
mous with  "residence."  If  Warren  had  been 
a  married  man,  rooming  with  bis  wife  at  this 
place,  although  both  of  them  took  their  reg- 
ular meals  at  the  Antisdel  House,  no  one  would 
assert  that  their  home  or  residence  was  at  the 
hotel.  Nor  is  it  any  more  the  home  of  Warren 
because  he  is  single.  The  domicil  of  Warren 
was  in  his  room,  the  same  as  if,  instead  of  oc- 
cupying one  room,  he  had  owned  or  rented  a 
house,  and  lived  in  it  as  a  single  man.  This 
has  been  the  common  understanding  and  rul- 
ing under  iLc  general  laws  of  the  State  through- 
out the  State,  as  far  as  I  have  been  able  to  learn 
of  the  ruling  of  election  boards  upon  the  ques- 
tion. It  seems  to  me  the  only  proper  ruling, 
and  one  less  liable  to  result  in  the  perpetration 
of  frauds  in  registration  and  in  votmg  tlian  the 
other.  In  all  the  large  cities  in  this  country, 
many  single  men  are  H^og  upon  what  is  called 
the  "European  plan."    They  have  furnished 
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rooms,  and  take  their  meals  at  no  regular  place; 
eating  at  some  restaurant  or  hotel,  wherever 
they  may  happen  to  be  at  meal  timea  Their 
homes  are  in  their  rooms,  and  not  at  theeating^ 
tables. 

The  election  inspectors  were  right,  and  the: 
mandamus  ought  not  to  issue. 


Mina  LORSCHEB 

«. 

SUPREME  LODGE,  KNIGHTS  OF 
HONOR,  AppL 

(....Mich.....) 

1.  When  a  benefit  eertlflcate»  properly  stgned* 
and  sealed,  is  sent  by  tbe  Supreme  Lodge  of  the 
KnlffbtB  of  Honor  to  a  subordinate  lodge— for  a 
person  who  has  applied  for  membership,  been  bal- 
loted for,  elected  and  had  a  degree  oonf erred  up- 
on him,  and  has  paid  his  fees  and  passed  a  medical 
examination  which  has  been  approved— the  con- 
tract  relations  between  the  applicant  and  the 
supreme  lodge  are  complete,  although  the  sub- 
ordinate  lodge  has  not  delivered  the  oertiflcatetO' 

2.  An  aetion  on  a  benefit  certificate  of  the- 
Kntghts  of  Honor  may  be  maintained  without 
producing  It  at  the  trial,  when  it  is  in  the  poeses- 
sion  of  a  subordinate  lodge  to  which  it  had  been 
sent  by  the  supreme  lodge,  and  which  had  re- 
fused to  deliver  it  on  the  ground  of  fraud,  whicb 
is  relied  upon  as  defense  to  the  action. 

8.  In  an  action  on  a  benefit  oerttficate*  th» 

failure  of  defendant  to  deny  an  explicit  averment 
of  the  declarMtlon  that  there  was  duly  prepared 
a  paper  in  the  usual  form  assuring  to  plalntlfr  the- 
Bum  demanded  on  the  occurrence  of  death,  etc, 
is  an  admission  of  the  execution  of  the  certificate 
for  the  purpose  of  the  trial,  under  Rule  79  of  the^ 
Sfichigan  Circuit  Court. 

(November  1, 1B88.) 

ERROR  to  the  Circuit  Court  of  Berrien  Coun- 
ty (O'Hara,  J.),  to  review  a  judgment  ia 
favor  of  tbe  plaintiff,  in  an  action  on  an  al- 
leged contract  of  insurance  upon  the  life  of 
plaintiff's  .deceased  husband.    Afflrmed. 

On  rebearing.  (No  opinion  waa  promulgated 
on  the  original  hearing.) 

The  case  is  stated  in  the  opinion. 

Messrs.  Padgfham  A  Padgham  for  de- 
fendant, appellant, 

Messrs,  Clapp  A  Bridfpnan  for  plahitiff » 
appellee. 

Champlin*  J,,  delivered  the  opinion  of  the 
court: 

Defendant  is  a  corporation  organized  under 
the  Laws  of  the  State  of  Missoun.  The  object 
of  the  corporation  is  stated  in  section  2  of  the 
certificate  of  organization,  as  follows: 

"Sec.  2.  The  objects  of  the  corporation  shall 
be  to  unite  fraternally  all  acceptable  white  men 
of  every  profession,  Dusiness  and  occupation; 
to  give  all  possible  and  material  aid  in  itspow- 

Ii<yrK.'-BeneMceriiJUiaUofraiefcMOcUU<on,  No 
claim  can  be  niade  against  a  mutual  aid  association 
unless  a  certificate  has  been  issued  deeignnting  the 
person  who  is  to  receive  payment.  Bishop  v.  The 
Grand  Lodge,  4B  Hun,  472.  See  Burden  v.  Mass. 
Safety  Fund  Asso.  1 L.  K.  A.  146:  Davidson  v.  Old 
People's  Mut.  Ben.  Society,  1 L.  R.  ▲.  488, 
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er  to  itB  members,  and  those  dependioff  on  its 
membeiB,  by  holding  moral,  iDStructTve  and 
scieDtiflc  lectures,  by  encoura^ng  each  other 
in  bnsinefls,  and  by  assisting  e£ch  other  to  ob- 
tain employment;  and  to  promote  benevolence 
and  charity  by  esiablishing  a  widows'  and  or- 
phans' benefit  fund,  by  contributions  from 
members  of  the  order  of  Knights  of  Honor, 
from  which,  upon  satisfactory  evidence  of  the 
death  of  a  member  of  the  said  Order,  who  is  a 
contributor  to  said  fund  at  the  time,  and  who 
has  complied  with  its  lawful  requirements,  a 
sum  not  exceeding  five  thousand  dollars  ($5,000) 
shall  be  paid  to  member  or  members  of  his 
family,  or  person  or  persons  dependent  on  him, 
as  he  may  direct  and  designate  by  name;  to 
provide  for  creating  a  fund  or  funds  for  the 
relief  of  sick  and  distressed  members,  and  to 
ameliorate  the  condition  of  humanity  in  every 
possible  manner." 

Section  7  of  said  certificate  provides:  "The 
said  supreme  lodge  shall  have  power  to  create, 
hold  and  disburse  the  funds  named  in  the  ob- 
jects of  the  corporation  for  promoting  benev- 
olence, and  relieving  the  sick  and  d&tressed, 
under  such  constitutions,  laws  and  regulations 
as  it  has  now  adopted,  or  may  deem  necessary 
to  adopt;  and  said  fund  shall  be  exempt  from 
execution,  and  shall  under  no  circumstances  be 
liable  to  seizure  or  appropriation  by  any  legal 
or  equitable  process,  or  to  any  debt  or  debts 
of  its  living  or  deceased  members;  and  said 
fund  shall  J5e  exempt  from  the  laws,  rules  and 
regulations  governing  the  insurance  bureau  of 
this  Stote." 

The  corporation  adopted  constitutioDS,  laws 
and  regulations  for  creating,  holding  and  dis- 
bursing the  funds  referred  to,  forming  a  com- 
plete system  which  constitutes  the  laws  and 
rules  by  which  all  the  rights,  interests,  duties 
and  obligations  of  the  members  are  defined, 
regulated,  controlled  and  enforced,  and  the 
rights  and  obligations  of  the  corporation  are 
prescribed.  These  constitutions,  laws  and  reg- 
ulations prescribe  and  point  out  the  method  of 
becoming  members  of  the  supreme  and  subordi- 
nate lodges,  and  when  and  in  what  manner  the 
beneficiary  named  by  a  member  of  a  subordinate 
lodge  becomes  entitled  to  share  in  the  fund 
provided  for  the  benefit  of  widows  and  orphans 
A  candidate,  possessing  the  requisite  (qualifica- 
tions, must  sign  a  written  application  m  a  pre- 
scribed form,  in  which  he  must  designate  the 
beneficiary.  A  committee  of  three  is  then  ap- 
pointed to  investigate  his  character,  and,  if 
found  favorable,  one  of  the  committee  accom- 
paoies  the  candidate  to  the  lodge  medical  ex- 
aminer, who  makes  an  examination,  and  the 
applicant  is  required  to  answer  in  writing  cer- 
tain questions,  and  the  medical  examiner  is 
required  to  make  a  certificate;  and  his  examina- 
tion and  certificate,  if  be  approve  the  candidate, 
is  forwarded  to  the  state  medical  examiner, 
who  makes  a  report  thereon,  and,  if  favorable, 
then  upon  payment  of  the  fees  prescribed  by 
the  lodge,  and  the  amount  reoiiired  to  be  paid 
into  the  fund  for  the  benefit  of  the  widows  and 
orphans,  he  is  initiated  into  the  lodge,  and  re- 
ceives the  degree  of  "Manhood."  The  assess- 
ments which  he  must  thereafter  pay  depend 
apon  his  age  when  initiated.  If  between 
eighteen  and  forty -five,  it  is  one  dollar  for  each 
assessment,  and  every  member  must  psy  at 
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least  two  assessments  each  month,  unless  other- 
wise ordered  by  the  supreme  reporter — which 
assessments  are  to  be  made  on  or  before  the 
end  of  each  month.  After  the  member  is  ini- 
tiated, the  initial  assessment  must  be  forwarded 
by  the  lodge  with  the  first  assessments  called  to 
the  supreme  lodge  subsequent  to  the  date  of 
his  obtaining  the  degree.  Such  assessments 
are  required  to  be  forwarded  to  the  supreme 
treasurer  between  the  first  and  tenth  day  of 
each  month. 

Every  lodge  is  required  to  forward  to  the 
supreme  reporter  all  applications  for  beneficiary 
membership  immediately  after  the  applicant 
receives  the  degree,  and  with  each  application 
•$1  to  pay  for  a  benefit  certificate,  and  for  mak- 
ing record  of  membership.  Each  applicant 
must  enter  upon  his  application  the  name  oi 
names  of,  and  relationship  or  dependence  of, 
the  members  of  his  family,  or  those  dependent 
upon  him,  to  whom  he  desires  his  benefit  paid; 
and  the  same  is  required  to  be  entered  in  the 
benefit  certificate  aecordiog  to  said  direction, 
and  no  will  is  permitted  to  control  the  appoint- 
ment or  distribution  of,  or  rights  of,  any  per- 
son, to  any  benefit  payable  by  the  order. 

On  receipt  of  the  application  and  fee,  the 
supreme  reporter  enters  the  name,  age«  occupa- 
tion, date  of  taking  the  degree,  amount  of  one 
assessment,  and  such  other  facts  as  may  be 
deemed  necessary,  upon  a  register,  the  roll  of 
each  lodge  by  itself,  and  indexed.  He  num 
hers  and  files  the  application  in  his  office,  and 
returns  to  the  reporter  of  the  subordinate  lodge 
a  benefit  certificate,  signed  by  the  supreme 
dictator  and  himself,  under  the  seal  of  the  su* 
preme  lodge,  and  made  payable  as  the  member 
shall  have  directed  in  his  application;  and  the 
sulA)rdinat6  lodce  is  required  to  enter  upon 
record  the  number  thereof..  It  is  this  benefit 
certificate  which  completes  the  contract  rela- 
tions between  the  corporation  and  the  members 
of  the  subordinate  lodees. 

These  benefit  certificates  contain  the  only 
engagement  and  promise  to  pay  which  the 
member  receives  from  the  corporation;  and  it 
is  designated  in  the  constitutions,  laws  and 
regulations  as  the  document  which  creates  the 
liability  of  the  corporation  to  pay  the  benefi- 
ciary therein  named  according  to  its  terms. 
The  only  purpose  for  which  the  name  of  the 
beneficiary  is  inserted  in  the  application  is  to 
apprise  the  supreme  reporter  to  whom  the  bene- 
fit is  to  be  paid,  that  he  may  insert  the  name  in 
the  benefit  certificate.  After  it  is  inserted  in 
the  certificate,  that  becomes  the  guide  and  con- 
trolling document  in  all  future  transactions 
with  the  member  and  with  the  lieneficinry. 
The  beneficiary  has  no  present  interest,  during 
the  life  of  the  member,  either  in  the  certificate 
or  fund  from  which  payment  is  to  be  made. 

The  member  may  at  his  pleasure,  upon  com* 
plying  with  the  recrulations  of  the  supreme 
lodge,  change  the  beneficiary  named  in  his 
benefit  certificate;  and  hence  the  beneficiary 
named  in  the  application  may  not  be  the  bene- 
ficifu'y  to  whom  the  corporation  is  obliged  to 

pay. 

If  the  benefit  certificate  be  lost  or  destroyed 
or  beyond  the  control  of  the  member,  he  may 
in  writing  surrender  all  claim  thereto,  and  di* 
rect  a  new  certificate  to  be  issued  to  him,  pay- 
able to  the  same  or  other  beneficiary,  in  accord. 
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«Dce  with  the  laws  of  the  order.  The  issaicff 
of  such  Dew  benefit  certificate  shall  cancel  and 
render  void  all  previous  certificates  issued  to 
aucb  member. 

A  full  rate  member  may  change  to  a  half 
rate  member;  but  he  must  first  surrender  his 
benefit  certificate,  and  receive  a  new  half  rate 
benefit  certificate.  He  may  withdraw  entirely 
from  the  order,  and  receive  a  "  finid  card"  by 
paying  in  full  all  assessments  and  dues,  and 
surrendering  his  benefit  certificate. 

By  article  1,  %^  14,15,  tiie  subordinate  lodges, 
reporters,  financial  reporters  and  treasurers  of 
subordinate  lodges,  in  making  remittances  for 
the  widows'  and  orphans'  fund,  in  giving  notice 
of  a^'sessmenis,  and  in  collecting  and  forward- 
ing assessments  to  the  supreme  treasurer,  are 
declared  to  be  the  agents  for  the  members  of 
their  lodges,  and  shall  not  be  the  agents  of  the 
supreme  lodge.  Failure  to  pay  assessments 
by  a  member  operates  as  a  suspension,  and 
terminates  his  right,  andtiiat  of  his  benefidarv, 
to  any  payment  from  or  particifiAtion  in  the 
widows'  and  orphans'  fund.  Likewise  any 
failure  or  neglect  of  the  subordinate  lodge  to 
forward  all  assessments  due  from  its  members 
to  the  supreme  treasurer  before  the  tenth 
day  of  each  month  operates  ipao  facto  to  sus- 
pend from  the  lodge,  and  every  member  of 
such  lodge,  after  the  lapse  of  thirty  days  from 
the  recoraing  of  such  suspension,  is  precluded 
from  the  benefits  of  said  fund.  Provision  is 
made  for  reinstatement  within  thirty  days;  but 
unless  it  is  done  in  that  time  no  member  dving 
after  that  time  is  entitled  to  any  payment  from 
the  corporation,  unless  he  held  a  withdrawal 
or  traveling  card,  unexpired. 

The  beneficiary's  right  to  receive  anything 
from  the  fund  provided  for  widows  and  or- 
phans arises  only  on  the  death  of  a  member, 
and  complying  with  certain  requirements  of 
the  constitutions,  laws  and  regulations.  These 
requirements  are  that  the  member  at  the  time 
of  his  death  shall  have  been  in  good  standing 
in  his  lodge,  and  shall  have  paid  all  the  assess- 
ments to  the  widows'  and  orphans'  fund. 

Article  7,  §  6,  provides:  "  On  the  death  of  a 
member  who  has  attained  the  degree  of  the 
subordinate  lodge,  the  reporter  of  his  lodge 
shall  immediately  forward  to  the  supreme  re- 
porter a  notice  of  such  death.  Such  notice 
must  state  the  number  of  bis  benefit  certificate, 
his  name  and  age,  the  date  he  was  admitted  to 
the  degree,  the  date  of  his  death,  the  amount 
he  has  paid  into  the  widows' and  orphans'  ben- 
efit fund,  and  that  he  was  in  good  standing, 
and  entitled  to  the  half  or  the  whole  of  the 
benefit  this  order  pays,  and  should  state  there- 
in to  whom  he  has  directed  his  benefit  to  be 
paid," 

Section  13  of  article  8  provides:  '*  Duplicate 
death  notices  shall  be  sent  to  the  state  medical 
examiner  by  lodge  reporters;  and  it  shall  be 
the  duty  of  the  state  medical  examiner  to  in- 
vestigate all  doubtful  cases,  and,  when  the  true 
cause  of  death  is  ascertained,  forward  the  no- 
tice (o  the  supreme  reporter.  No  order  shall 
be  drawn  on  the  W.  0.  B.  fund  until  the  no- 
tice of  death  has  been  passed  upon  by  the  state 
medical  examiner  of  the  grand  Jurisdiction 
where  such  death  occurred,  whose  duty  it  is 
hereby^  made  to  report  thereon  without  delay." 

Section  4,  article  8,  provides  that  the  supreme  I 
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reporter  "  shall,  when  properly  notified  by  a 
subordinate  lodge  reporter  of  the  death  of  a 
member  entitled  to  &»  benefits  of  the  order, 
within  sixty  days  after  the  receipt  by  him  of 
satisfactory  proof  of  the  death  of  a  member, 
draw  and  attest  an  order  on  the  supreme  treas- 
urer for  the  amount  due  on  said  death,  pay- 
able to  the  person  or  persons  designated  as  the 
beneficiaries  in  the  benefit  certificate,  and  for- 
ward the  same  to  the  reporter  of  the  subordi- 
nate lodge  to  which  such  deceased  member  be> 
longed." 

Section  5  of  article  8  provides:  "The  su- 
preme treasurer  shall  receive  from  subordinate 
lodges  all  money  for  the  widows'  and  orphans' 
benefit  fund  .  .  .  and  shall  pay  all  orders 
drawn  on  him  In  accordance  with  the  laws  of 
the  order.  He  shall  keep  a  separate  account 
of  the  widows'  and  orphans'  benefit  fund,  and 
should  pay  out  of  it  no  monev  whatever,  except 
on  orders  drawn  on  him  for  the  payment  of 
death  benefits." 

On  the  21st  day  of  January,  1887,  John 
Lorscher,  then  a  resident  of  Millburg,  Mich., 
applied  to  Bell  Lodge,  No.  2143,  Knights  of 
Honor,  to  become  a  full  rate  member  of  the 
lodge.  He  was  thirty-seven  years  of  age,  and 
in  his  written  application  agreed,  in  considera- 
tion of  his  being  received  into  the  order  of  the 
Knights  of  Honor,  and  admitted  to  a  participa- 
tion in  the  widows'  and  orphans'  benefit  fund, 
that  he  would  faithfully  obe^  all  the  consti- 
tutions and  laws  of  the  order,  m  all  the  depart- 
ments tiiereof,  and  that  a  compliance  on  his 
part  with  the  laws,  rules  and  regulations  then  in 
f oroe  or  thereafter  enacted  by  the  order  was  the 
express  condition  which  he  and  his  beneficiaries 
should  be  entitled  to  participate  in  said  benefit 
fund  to  the  extent  ana  amount  provided  in  the 
constitution  and  laws  of  the  order,  and  that  the 
benefit  certificate  to  be  issued  to  him  should 
have  no  binding  force  whatever  unless  he  con- 
tributed and  continued  to  contribute  his  share 
and  portion  to  the  widows'  and  orphans'  bene- 
fit fund  when  due  and  ordered  in  accordance 
with  the  rules  and  regulations  of  the  order. 
He  directed  that  his  benefit  be  paid  to  his  wife, 
Mina  Lorscher.  He  was  duly  investigated,  and 
examined  bj  the  local  medical  examiner,  and 
such  examination  was  approved  by  the  state 
medical  examiner,  and  Lorscher  was  balloted 
for,  elected,  and  the  degree  conferred  upon  him 
on  the  26th  day  of  January,  1887.  He  paid 
his  fees  to  the  lodge,  and  |1  to  tiie  widows' 
and  orphans'  benefit  fund,  to  the  reporter  of 
Bell  Lodge.    He  died  on  February  22, 1887. 

This  action  was  brought  b^  Mina  Lorscher 
to  recover  from  the  corporation  called  *'The 
Supreme  Lodge,  Knights  of  Honor*'  the  sum 
of  $2,000  alleged  to  be  due  to  her  as  the  bene- 
ficiary of  said  John  Lorscher. 

The  declaration  contains  three  special  counts 
and  the  common  counts.  In  each  of  the  spe- 
cial counts  the  plaintiff  sets  forth  the  member- 
ship of  John  Lorscher  in  Bell  Lodge,  No.  2148, 
Knights  of  Honor,  the  pavment  of  all  fees, 
dues  and  assessments,  and  in  the  first  and  sec- 
ond counts  the  preparation  of  a  paper  in  the 
nature  of  an  assurance  of  his  Ufe,  therebv 
promising  to  pay  plaintiff  $2,000  upon  hu 
death;  avers  that  she  is  unable  to  set  this  paper 
forth  in  full,  for  the  reason  that  some  person 
or  persons  connected  with  the  local  lodge*  vn- 
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known  to  the  plaintiff,  keeps  t!ie  same  away 
from  ber.  In  the  tLird  count  the  declarHtion 
«Ueges  that  the  defendant  is  a  co-operative 
beneficiaiy  society,  authorized  to  apsure  the 
lives  of  members  of  subordinate  lodges,  and 
•cause  assessments  to  be  made  to  pay  such  in- 
surance; that  Bell  Lodge,  No.  2143,  Knights 
of  Honor,  was  such  subordinate  lodge,  author- 
ized to  receive  members  for  a  certain  member- 
ship fee,  which  was,  amonff  other  things,  a 
premium,  and  would  entitle  ine  member  to  an 
insurance  upon  his  life  to  the  amount  of  $2,000, 
to  be  paid  on  his  death  to  his  widow,  and  there- 
by made  the  defendant  liable  for  such  sum  in 
the  event  of  the  death  of  said  member;  that  her 
husband  became  a  member,  and  paid  the  mem- 
bership fee,  and  she  was  then  and  thereby  as- 
sured by  the  defendant  for  the  sum  of  $2,000, 
and  was  entitled  to  receive  the  same  as  soon  as 
be  died. 

The  declaration  further  avers  the  death  of 
John  Lorscher  on  the  22d  day  of  February, 
1887,  and  that  the  said  sum  of  $2,000,  assured 
io  the  said  John  Lorscher,  was  payable,  by  the 
Agreement  made  with  him  by  defendant  and 
Its  local  lodge,  to  the  plaintiff,  as  soon  as  he 
died;  avers  that  she  has  made  all  necessary 
proofe  to  the  defendant,  and  its  local  lodge  and 
.officers  thereof,  of  his  death,  and  has  request- 
ed that  it  pay  said  $2,000,  which  defendant  re- 
fuses to  do;  nor  does  its  local  and  subordinate 
lodge  cause  any  assessment  to  be  made  to  pay 
the  plaintiff,  nor  do  they  pay,  to  her  injury, 

€tC. 

It  will  readily  be  seen  that  the  action  can  be 
maintained  under  the  first  count.  The  consti- 
tutions, laws  and  regulations  enter  into  and 
form  part  of  the  contract  between  the  corpora- 
tion and  its  members.  The  right  of  a  member 
or  his  beneficiaiy  to  be  paid  any  part  of  the 
fund  provided  for  the  benefit  or  the  widows^ 
and  orphans'  fund  is  governed  entirely  by  his 
benefit  certificate,  and  the  constitutions,  laws 
and  regulations  of  the  order.  Thef  agreement 
of  the' defendant  is  not  to  pay  absolutely  $2,000 
to  the  beneficiary  named,  notwithstanding  the 
member  has  paid  his  assessment.  The  agree- 
ment is,  further,  that  such  assessment  shall  be 
p:iid  by  the  subordinate  lodge  to  the  supreme 
trcflsurei  The  parties  are  l^und  by  Just  such 
rontractfi  as  they  have  made,  which  are  free 
from  fraud  or  illegality. 

Courts  cannot  make  contracts  for  parties,  or 
render  a  party  liable  on  a  different  basis  from 
that  upon  which  his  liability  was  mutually  stip- 
ulated for.  Both  the  act  of  incorporation  and 
the  constitution  require  as  a  condition  prece- 
dent to  payment  to  the  beneficiary  that  satis- 
factory proof  or  evidence  of  the  death  of  the 
member  be  furnished  to  the  specified  corporate 
official.  The  testimony  is  returned  in  full  in 
the  record  before  us,  from  which  it  appears 
that  evidence  was  introduced  of  the  incorborar 
tion  of  defendant  corporation  under  the  Laws 
of  the  State  of  Missouri;  of  the  application  for 
membership;  the  examination  of  the  lodge 
medical  examiner,  and  its  approval  by  the  state 
medical  examiner;  the  records  of  the  lodge, 
showing  that  Lorscher  was  balloted  for  and 
elected,  and  the  conferring  of  the  degree  upon 
him;  the  payment  by  him  of  the  lodge  fee  and 
assessment  for  the  widows'  and  orphans'  bene- 
fit fund:  his  death  on  the  22d  day  of  February; 
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and  the  fact  that  the  money  had  not  been  paid 
by  defendant  to  plaintiff. 

On  the  former  hearing  of  this  case  it  did  not 
clearly  appear  that  any  benefit  certificate  had 
been  issued  by  the  supreme  lodge,  and  for- 
warded to  Bell  Lodge  for  Lorscher.  It  was  ad- 
mitted upon  the  reargumeui  of  this  case,  by  the 
counsel  for  defendant,  that  the  certificate  had 
been  executed  and  forwarded  to  Bell  Lodge, 
but  it  refused  to  hand  it  over  to  Lorscher  or 
his  wife  on  account  of  the  fraud  set  forth  in 
their  notice  under  the  plea  of  the  general  issue. 
This  notice  asserted  that  Lorscher  had  become 
a  member  of  Bell  Lodge,  No.  2148,  by  fraudu* 
lent  practices;  that  in  his  application  he  had 
falsely  represented  that  he  had  never  been  ad- 
dicted to  the  excessive  or  intemperate  use  of 
malt,  alcoholic  or  narcotic  stimulants,  when  in 
fact  he  was  at  the  time  addicted  to  the  exoessiyo 
and  habitual  use  of  hard  cider  and  other  intox* 
icating  drinks  as  a  beverage;  that  he  falsely 
represented  that  he  had  never  had  a  habitual 
cough,  or  disease  of  the  lungs  or  of  the  stom- 
ach, and  falsely  represented  that  he  was  in  good 
health,  and  free  from  any  symptoms  of  disease, 
and  there  was  nothing  to  his  knowledge  or  be- 
lief in  his  physical  condition,  family  or  per* 
sonal  history  or  habits,  tending  to  shorten  liis 
life,  which  was  not  distinctly  stated  in  his  ap- 
plication. On  the  contrary,  the  defendant  as- 
serts that  he  will  show  on  the  trial  that  Lorscher 
did  have  a  habitual  cough,  and  did  have  dis- 
ease of  the  lungs  and  stomach,  and  was  afflict- 
ed with  pulmonary  consumption,  and  had  bo- 
fore  that  consulted  a  physician  in  Chicago,  and 
frequently  withhi  a  year  before  he  made  ap- 
plication he  was  under  the  care  of  physicians 
at  Benton  Harbor  and  Chicago  for  chronic  sick- 
ness, and  immediately  after  his  medical  exam- 
ination he  was  obliged  to  apply  to  physicians 
for  medical  aid  and  treatment;  and  that  if  he 
ever  had  any  contract  of  assurance  it  was  void 
on  account  of  such  fraud;  and  immediately  on 
the  discovery  of  such  fraud  by  the  officers  of 
Bell  Lodge  they  at  once  sought  said  Lorscher, 
to  tender  him  back  the  fees  he  had  paid,  and 
inform  him  that  they  had  been  deceived  and 
defrauded  by  him — but  said  Lorscher  was  dead 
before  such  tender  could  be  made,  and  such 
fees  were  tendered  to  the  plaintiff,  and  she  re- 
fused to  receive  them;  that  on  account  of  the 
false  and  fraudulent  practices  towards  said  Bell 
Lodge  by  said  Lorscher  Uie  supreme  lodge  re- 
fused to  issue  any  papers  entitling  him  to 
membership,  and  refused  to  issue  or  deliver 
any  "benefit  certificate"  to  him,  or  to  any  other 
person  designated  by  him,  or  to  plaintiff,  and 
for  the  reasons  above  stated. 

Under  this  plea  and  notice  the  issue  between 
the  parties  was  pretty  clearlj  defined.  If  the 
plaintiff  succeeded  in  establishing  the  contract 
relations  between  her  husband  and  the  defend- 
ant which  are  usually  evidenced  by  the  ''bene- 
fit certificate, "then  she  would,  under  her  evi- 
dence, be  entitled  to  recover,  unless  such  con- 
tract was  impeached  for  the  fraud  set  up  in  the 
plea,  and  the  burden  of  proving  such  fraud  was 
upon  the  defendant. 

Under  the  constitutions  and  regulations  of 
the  order,  when  the  supreme  lodge  signs  the 
benefit  certificate,  and  forwards  it  to  the  sub- 
ordinate lodge,  the  contract  is  complete.  It  is 
the  duty  of  Uie  lodge  to  deliver  it,  and  it  holds 
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it  for  the  member  until  it  is  handed  over  to  him. 
In  this  case  it  appears  that  it  had  been  received 
by  Bell  Lod.ee  but  not  handed  over.  The 
local  lodge  assumed  the  right  to  retain  it  be- 
caused  of  the  alleged  fraud,  and  the  defendant 
asserts  and  relics  upon  such  fraud  as  a  defense 
to  the  action.  The  written  contract  being  in 
the  possession  of  the  defendant,  or  under  its 
control,  the  plaintiff  may  be  excused  from  pro- 
ducing it  at  the  trial,  under  the  circumstances 
of  this  case. 

There  was  testimony  enough  in  the  case  from 
which  the  jury  could  determine  what  the  con- 
tract between  Lorscher  and  defendant  was,  and 
if  the  certificate  contained  any  special  provis- 
ions or  limitntions  which  did  not  appear  from 
the  constitutions  and  regulations  and  other  evi- 
dence in  the  case,  it  was  its  duty  to  produce  it. 
Good  faith  and  fair  dealing  with  the  benefi- 
ciarv  required  the  defendant  to  do  this,  in  view 
of  the  provisions  of  section  4,  art.  5,  of  the 
Constitution,  governing  subordinate  lodges; 
which  makes  it  the  duty  of  the  reporter  of  the 
subordinate  lodge,  immediately  on  the  death  of 
a  member  of  his  lodge,  to  report  such  death  to 
the  supreme  reporter  and  to  the  grand  reporter 
for  statistical  purposes,  stating  the  time  the  de- 
ceased received  the  degree,  ana  the  amountpaid 
by  him  into  the  widows'  and  orphans'  benefit 
fund,  and  to  make  a  report  to  the  state  medical 
examiner  of  the  circumstances  of  the  last  illness 
and  death  of  the  member,  in  such  form  as  ma  v 
be  required  of  him.  ''He  shall  also  forthwith 
notify  the  beneficiary  or  beneficiaries  named  in 
the  benefit  certificate  that  it  is  not  necessary  to 
employ  or  pay  any  person  for  obtaining  pay- 
ment of  the  benefit. 

Insurance,  if  it  may  be  so  called,  of  this  kind, 
is  usually  for  the  benefit  of  the  widow  or  other 
person  dependeut  upon  the  member  in  his  life- 
lime;  and  the  intention  is  manifest  that  the  of- 
ficers of  the  lodge  of  which  he  was  a  member 
undertake  to  make  and  certify  the  proofs  of 
death,  and  to  do  everything  required  to  place 
the  beneficiary  in  the  possession  of  the  benefit 
secured  by  the  certificate.  It  will  be  presumed 
that  it  was  done  in  this  case,  when  the  notice 
given  under  the  general  issue  sets  up  the  death, 
tind  refuses  to  pay  on  the  ground  of  fraud. 

The  defendant  offered  no  testimony  of  the 
facts  set  up  as  a  defense,  but  insisted  that  the 
pin i miff  had  not  made  out  a  case. 

The  only  defect  that  I  perceive  is  the  failure 
to  introduce  the  benefit  certificate  in  evidence. 
It  is  not  denied  that  the  benefit  certificate  was 
in  the  usual  form  of  certificates  issued  by  this 
corporation;  and  the  plaintiff  avers  in  her  dec- 
laration ''That  there  was  duly  prepared  a  paper, 
in  the  usual  form,  assuring  to  him,  and  to  this 
plaintiff,  the  said  sum  of  |2,000  on  occurrence 
of  the  death  of  said  John  Lorscher." 

This  explicit  averment  of  the  execution  of 
the  coniract  is  not  denied  by  the  defendant 
under  Rule  79  of  the  circuit  court,  and  there- 
fore its  execution  is  deemed  admitted  for  the 
purposes  of  the  trial.  Such  admission  by  the 
pleadings  was  sulficient  to  support  the  verdict 
of  the  jury,  and  it  would  not  comport  with  jus- 
tice to  send  the  case  back  for  a  new  trial  for 
the  mere  formal  omission  to  read  the  certificate 
in  evidence. 

The  judgment  of  the  Circuit  Court  must  heaf- 
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Sherwood*  J,,  delivered  the  following  con- 
curring opinion: 

The  plaintiff  brought  suit  to  recover  of  the . 
defendant  $2,000,  which  she  claimed  she  was 
entitled  to  have  of  the  defendant  by  reason  of 
the  death  of  her  husband,  who  she  alleged  had 
made  application  to  become,  and  was  at  the 
time  of  his  death,  a  member  of  the  order,  and 
had  paid  all  the  moneys  required  of  him  for  that 
purpose,  and  to  obtain  a  certificate  entitling 
him  to  all  the  benefits  of  the  association. 

Defendantis  a  Missouri  corporation.  There 
was  a  subordinate  lodge  of  titie  order  located  at 
Benton  Harbor,  in  the  County  of  Berrien,  called 
"BeU  Lodge,  No.  2148,  Knights  of  Honor.'* 
It  was  in  this  lodge  that  Mr.  Lorscher  became 
a  member,  and  it  was  through  this  lodge  that 
the  defendant  did  business  in  the  County  of 
Berrien.  The  supreme  lodge  was  made  up  of 
the  several  subordinate  lodges  throughout  the 
country,  and  which  constituted  the  same.  Mr. 
Lorscher  made  his  application  to  become  a 
member  of  the  lodge  the  21st  dav  of  January,  « 
1887,  and  was  admitted  about  the  26th  of  the 
same  month.  He  died  February  22, 1887.  He 
complied  with  all  the  requirements  of  the  order, 
and  paid  all  moneys  due  from  him  to  the  order» 
while  he  lived,  including  the  charges  for  the 
benefit  certificate,  and  there  is  no  pretense  but 
that  he  was  entitled  thereto  when  he  died.  A 
copy  of  the  application  in  this  case  may  be  seen 
below.* 

The  benefit  certificate  never  reached  Mr. 
Lorscher,  as  appears  by  the  testimony;  but 
upon  the  argument  it  was  admitted  that  such 
certificate  was  issued,  but  Lorscher  died  before 
it  could  be  delivered,  and  it  was  then  withheld 
from  plaintiff.  It  is  substantially  conceded 
that  the  plaintiff  is  entitled  to  the  benefits  of 
the  order,  if  anyone  is,  under  the  application; 
and  nothing  has  ever  been  paid  to  her  by  the 
order.  The  defendant  denied  all  liabUity  to 
the  plaintiff  from  the  beginning,  and  all  the 
time  refused  payment  on  that  ground.  The 
fact  of  death  and  notice  thereof  were  sufi3- 
ciently  given.  The  constitution  and  general 
laws  of  the  order  were  put  in  evidence;  and 
upon  what  is  therein  contained,  and  the  fore- 
going facts,  the  case  was  heard  at  the  circuit. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $2, 079.8a  The  defend- 
ant brings  error. 

When  the  trial  closed  the  defendant  asked 
the  court  to  charge  the  Jury  that  the  defendant 
was  entitled  to  a  verdict,  on  the  ground  that 
the  plaintiff  had  £hown  no  contract  with  the 

♦Petition  for  Membership  In  the  Knfghtg  of 
Honor.  [Ruhordlnate  Lodge  Seal.]  To  the  0fficer9 
and  Memherff  of  BeU  Lodge^  No.  tihS^  K,  of  H.;  Hav- 
ing been  made  acquainted  with  the  objects  of  your 
order,  and  fully  indorsing  them.  I  desire  to  become 
a  full  rate  member  of  your  lodge.  I  am  of  sound 
bodily  health;  37  years  of  age;  was  bom  on  the  :£M 
day  of  July,  1840;  weigh  175  pounds;  am  5  feet  8^^ 
inohes  highland  am  married;  oy  occupation  a  black- 
smith, and  reside  at  Millburg,  State  of  Michignn. 
I  hereby  declare  that  I  have  never  been  expelled 
from  this  order;  have  not  within  six  months  been 
reiocted,  nor  am  1  now  under  suspension  by  any 
lodge  of  this  order;  that  I  am  not  now  a  member  of 
the  order.  I  declare  and  promise  that  1  do  not  now, 
nor  will  I,  practice  any  pernicious  habit  that  tends 
to  shorten  life.  I  hereby  agree  and  contract,  in 
consideration  of  my  being  received  into  the  order 
of  the  Knights  of  Honor,  and  admitted  to  partloi- 
patlon  in  the  widow  and  orphans*  benefit  fund  of 
tiio  order,  that  I  will  faithfully  obev  all  the  oonsti- 
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defendant  upon  which  she  could  recoYer.  The 
court  refused  the  instruction,  and  defendant's 
cnvinsel  excepted.  The  court  then  submitted 
the  case  to  the  inry  upon  a  general  charge  as  to 
the  law,  with  the  result  above  stated. 

The  application  for  membership  in  the  order 
ooDtains  me  contract  and  promises  on  the  part 
of  the  applicant,  upon  wnich  he  is  to  receiYe 
the  benefits  conf errea  by  theorder  upon  its  mem* 
beia.  It  is  signed  by  the  applicant;  and  when 
leoeiYed  by  the  order,  and  fa  as  been  acted  upon, 
and  he  has  been  received  into  the  order  by  an 
election,  the  contract  becomes  completed  be- 
tween the  parties,  and  is  binding  upon  both; 
and  80  long  as  he  compiles  with  its  provisions 
he  is  entitled  to  all  the  benefit  it  confers. 

The  application  when  accepted  by  the  sub- 
ordinate lodge,  and  the  applicant  has  been 
admitted  to  membership,  bnnes  him  in  contract 
relations  with  the  supreme  lodge;  and  these 
facts  proved  entitle  the  beneficiary  named  in  the 
contract  to  have  of  the  defendant  all  the  bene- 
fits the  contract  calls  for  in  case^f  the  death 
of  the  applicant.  The  filing  of  the  application 
with  the  supreme  lodge  only  becomes  necessary 
to  secure  the  certificate  which  will  be  evidence 
of  those  facts.  The  promise  to  pay  contained 
therein  is  only  a  repetition  of  what  has  been 
given  by  its  agent,  the  subordinate  lodge,  in 
pursuance  of  its  constitution  and  the  authority 
therein  conferred.  It  is  the  existence  of  the 
facts  which  gives  the  beneficiary  the  right  to 
benefits;  and  their  existence  may  be  shown  by 
any  competent  evidence,  whenever  it  shall  ap- 
pear that  such  certificate  has  not  been  made, 
or,  if  made,  not  delivered.  Any  other  conclu- 
sion would  give  more  importance  to  form  than 
substance.  This  the  law  wiU  not  allow.  The 
roles  made  regulating  the  manner  of  doing 
business  between  the  subordinate  and  superior 
lodge,  in  which  the  applicant  does  not  partici- 
pate, cannot  be  made  to  deprive  the  beneficiary 
of  her  rights,  even  if  omitted  or  entirely  disre- 
garded. She  has  no  control  over  them.  I 
think  the  Circuit  Judge  was  right  in  refusing 
the  instruction  asked. 

Section  1,  art.  9,  of  the  Constitution  and  gen- 
eral laws  of  the  order,  provides  that  "Everv 
lodge  shall  forward  to  the  supreme  reporter  all 
applications  for  beneficiary  membership  im- 
mediatelv  after  the  applicant  receives  the  de- 
gree, and  with  each  application  one  dollar  to 
pay  for  a  benefit  certificate  and  for  making 
record  of  membership.    Each  applicant  shall 


enter  upon  his  application  the  name  or  names 
and  relationship  or  dependence  of  the  members 
of  his  family,  or  those  dependent  upon  him,  to 
whom  he  desires  his  benefit  paid;  and  the  same 
shall  be  entered  in  the  benefit  certificate  accord- 
ing to  said  direction."  And  section  2  says: 
''On  receipt  of  the  application  and  fee,  the  su- 
preme reporter  shall  enter  the  name,  age,  occu- 
pation, date  of  taking  the  degree,  amount  of 
one  assessment,  and  such  other  facts  as  may  be 
deemed  necessary,  upon  a  register;  the  roll  of 
each  lodge  to  be  kept  \ij  itself,  and  indexed. 
He  shall  number  and  file  the  applications  in 
his  oflSce,  and  return  to  the  reporter  of  the  sub- 
ordinate lodge  a  benefit  certificate,  signed  by 
the  supreme  dictator  and  himself,  under  the 
seal  of  the  supreme  lodge,  and  made  payable 
as  the  member  shall  have  directed  in  his  appli- 
cation; and  the  subordinate  lodge  shall  enter 
on  record  the  number  thereof."  And  it  further 
provides:  "In  case  of  loss  of  certificate,  a  new 
one  may  be  issued."  etc. 

These  provisions  relate  to  the  internal  busi- 
ness of  the  order,  about  which  the  applicant 
has  no  concern  to  know.  It  will  be  noticed, 
also,  that  the  provisions  of  neither  of  these  sec- 
tions make  a  compliance  therewith  necessary 
to  the  carrying  into  effect  the  provisions  of  the 
contract  contained  in  the  application.  They 
are  not  conditions  pi^ecedent,  and  form  no  part 
ef  the  applicant's  contract.  None  of  them  are 
to  be  performed  by  him.  These  sections  re- 
late entirely  to  the  duties  of  the  officers  of  the 
subordinate,  ^neral  and  supreme  lodge;  and  I 
find  nothing  m  any  of  the  articles  in  the  gen- 
eral laws  or  constitution  governing  the  Knights 
of  Honor  invalidating  the  contract  contained 
in  the  application,  if  the  same  is  not  forwarded 
to  the  supreme  lodge,  and  certificate  issued 
thereon. 

If  anv  certificate  had  been  issued  in  this  case, 
it  should  have  been  presented  upon  the  trial  b^ 
the  defendant;  and,  if  none  had  been  issu^,  it 
was  its  duty  to  cause  the  same  to  be  i&sued  at 
once.  The  honor  of  the  order,  as  well  as  the 
law  and  justice  of  the  case,  require  this,  and 
under  such  circumstances  it  is  the  dutv  of 
courts  to  see  to  it  that  after  the  voice  of  the 
husband  has  been  silenced  by  death,  and  he 
can  no  longer  urge  his  rights,  that  the  order 
shall  not  be  allowed  to  break  faith  with  the 
widow  or  children,  and  deprive  them  of  the 
provision  he  had  made  and  paid  for  while  liv- 
mg.     I  do  not  think  any  such  results  will  be 


tutions  and  laws  of  the  order,  to  aU  the  departments 
thereof,  and  that  compliance  on  my  part  with  the 
laws,  rules  and  reffulations  now  in  force,  or  that 
may  be  hereafter  enacted  by  the  order,  is  the  ex- 
pruBB condicioD  upon  which  land  my  benoflciaries 
are  to  be  entitled  to  participate  in  said  benodt  fund, 
to  the  extent  and  amount  provided  in  the  constitu- 
tion and  laws  of  the  order,  I  further  Bgree  and 
contoaot  that  the  answers  I  shall  make  to  the  ques- 
tir>u8  propounded  by  the  medical  examiner,  as 
shown  by  the  medical  cxaminer^s  blank  heieto  at- 
tached, so  far  as  the  facts  are  in  my  own  knowledge, 
shall  be  the  truth,  and,  so  far  as  not  In  ray  own 
knowleiffe  shall  be  true  to  the  best  of  my  informa- 
tion and  belief;  and  I  agree  that  they  shall  form  the 
basis  of  my  contract  with  the  said  supreme  lodge 
and  the  mid  order.  I  further  agree  and  contract 
that  the  benefit  certificate  to  be  Issued  to  me  shnli 
have  no  binding  force  whatever,  unless  I  contribute 
and  continue  to  contribute  my  shore  and  portion 
to  the  widow  and  orphans*  benefit  fund,  when  due 
Hnd  ordered  in  accordance  with  the  rules  and  regii- 
lattons  of  this  order.    1  further  agx-ee  and  contract 
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that  the  payment  of  the  proposition  fee,  or  the  en- 
tertaining of  this  appUcatioD,  unless  1  am  duly 
elected  and  initiated  according  to  the  ritual  and 
laws  of  the  order,  does  not,  and  shall  not,  coustitute 
membership,  or  give  me  any  of  the  rights  of  a 
member.  I  furthermore  agree  and  contract  that 
if,  for  any  cause  as  provided  by  the  constitution 
and  laws  of  the  suureme,  grand  or  subordinate 
lodge  to  which  I  belong,  I  should  be  susneaded, 
T  shall  not  be  entitled  to  any  benefit  wontever 
during  such  suspension;  nor  shall  it  be  lawful,  in 
case  of  my  death  during  such  suspension,  for  any 
of  my  heirs,  devisees  or  legatees  to  i-eoeive  any 
benefit  or  endowment  whatever  from  the  supreme 
or  any  grander  subordinate  lodge  of  the  Knights 
of  Honor;  and  in  case  of  expulsion  f  i-om  the  order 
I  agree  to  renounce  for  myself,  my  heirs  and  repre- 
sentaiives,  all  the  benefits  granted  by  said  order.  I 
direct  that  my  benefit  be  paid  to  my  wife,  Mina 
Lorspher.  Given  under  my  hand  at  Bontoo  Har- 
bor, State  of  Michigan,  this  Slst  day  of  January, 
1887. 

John  Loraoher. 
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8ODTH  CABOLIMA  SurBBMB  COUBT. 


reacb«d,  from  ■  proper  conitructlon  of  tbe  Uw  I  This  opinion  was  written  before  k  rehearing 
and  rules  of  tbe  order  applicable  to  the  facts  In  was  ordered,  wtiich  has  been  had.  Nothing, 
this  case.  however,  bu  been    sugjceeted  changing  the 

I  find  DO  error  in  the  retnafaing  ruling*  of  riews  I  have  above  expressed, 
the  court  excepted  U>,  and  tAe  Judgment  ovshi       Horaei  CwnpbeU  and  Strnff,  JJ.,  oon- 
le  b»  ajhmtd,  \  curred. 


SOUTH  CAROLINA  SUPREUE  COURT. 


t-TheproTtaloiiaofUwBtartiitaofFrariida 

IQ  refareQcelo  a  Qoteormemoraadumln  wrlttng 
of  an  agreemeat  lor  the  sale  and  purchase  of 
^oods,  Hlgnad  by  tbe  partf  to  t>e  charged,  does 
DDt  require  the  vhola  agreement  to  appear  In  a 
tln([le  wiltlngr;  t>ut  It  mar  t>e  mode  out  from 
•evetal  laalrumenta  or  written  memoranda  re- 
ferring one  to  the  other  and  which  when  oon- 
nectod  together  are  seen  t«  contain  all  ttie  neoee- 
nrfcl 


lA 


_^  In  wrltlnKi  aulBcfent  ni 

der  the  Statute  of  ftsudatosupport  an  action  f( 
the  price  of  goods  sold,— lutd,  to  have  tnen  mai 
'  order  for  pi " 


all  the  neoeaearj'  particulars  of  tbe  bargain,  waa 
given  bf  thelniTcrtoa  traveling  saleamaiKrf the 
seller,  who  Immedlatelr  entered  It  In  a  book  and 
seat  a  copy  to  his  prlnclpali  and  the  tnirersubee- 
queotly,  but  after  the  goods  were  shipped,  wrote 
to  tbe  seller  "Don't  ship  paint  ordered  through 
ymix  salesman;  we  have  concluded  jiot  to  handle 
It." 

(Sfmpion.  Ch.  J.,  dlnentt.) 


{November  ST,  lesU 

APPEAL  bvplaintiir  from  a  judgment  of  tha 
Common  Fleas  Circuit  Court  of  Richland 
Conntj  (Presslj,  J.),  fa  favor  of  the  defeod- 
anta.  on  a  nonsuit  in  an  action  for  the  price  of 
goods  alleged  to  have  been  sold  bj  pUmtiff  to 
defendants.    Stvated, 

The  facts  are  staled  Id  tbe  Ofdniona. 

Meuri.  Ba«luB»a  tt  Toiim»na  for  appel- 
lant. 

Mr.  SftmL  W.  HeltoB.  for  respondenls: 

There  being  no  evidence  of  acceptance,  there 
WHS  DOtbinr  to  go  to  the  Jurj,  unless  the  con- 
tract was  taken  out  of  the  siatuie  hj  the  letter 
ofthedefcDdanlsdatedthelTlhotOctober.lHS-;, 
addressed  to  tbe  plainliffs.  This  does  not  im- 
port a  sale.  It  imports  only  somii  indeflnite 
arraugement,  in  relation  to  paint.  "  ordered 
through"  a  salesman  of  the  plaintut.  It  fails 
in  the  most  easential  parliculara,  of  eTidencing 

Jama  v.  Muir,  88  Hich.  22S,  280. 

Suppose  that,  at  the  instance  of  the  salesman, 
deFendants  had  consented  to  "handle"  the 
goods,  to  tiT  tbe  market;  If  thev  proved  sal- 
able, to  pay  for  the  goods  when  sold;  if  not  aoM, 
to  return  them. 

Under  the  Statute  of  Frauds  a  memorandum 
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LouiBviLLB  Asphalt  Vaunibh  Co.  v.  Louiok. 
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may  consiitt  of  two  or  more  separate  writio^; 
but  tbey  must  all  be  signed  by  the  party  to  be 
charged,  or  the  writinfir  signed  must  intelligibly 
refer  to  the  other  w  filings,  so  as  to  connect 
them  together;  their  mutual  relations  must  ap- 
pear upon  their  face,  and  cannot  be  established 
by  parol  evidence. 

Browne,  Stat.  Frauds,  §  846;  1  Benj.  Sales, 
§  220;  Ide  v.  Stanton,  15  Vt.  685,  40  Am.  Dec. 
608;  Jofmwn  v.  Buck,  85  N.  J.  L.  888. 10  Am. 
Rep.  243, 248;  Wiener  v.  Whip^,  58  Wis.  298, 
40  Am.  Rep.  775,  776. 

The  note  in  the  private  book  of  the  sales- 
man does  not  appear  to  have  been  read  to  the 
agent  of  plaintins,  or  made  in  his  presence,  or 
iu  any  way  brought  to  his  knowledge.  It  has 
no  more  verity  or  dignity  than  the  oral  state- 
ments of  the  witness*  Both  are  parol  evi- 
dence. In  the  letter,  no  reference  is  made  to 
it;  it  is  not  signed,  and  there  is  nothing  to  con- 
nect it  with  the  letter  so  as  to  make  it  avail- 
able to  supplement  the  letter. 

Ide  Y.  Stanton,  15  Yt.  686,  40  Am.  Dec.  698; 
Johneon  v.  Buck,  86  N.  J.  L.  888, 10  Am.  Rep. 

248. 
This  alleged  memorandum,  then,  must  stand 

by  itself,  if  the  rule  be,  as  we  submit,  that  such 

a  memorandum  cannot  be  supplemented  by 

parol 
See  Benj.  Sales,  §  20Set9eq.,  4th  Am.  ed.,  and 

Corbin's  notes,  6  and  7,  to  g  210;  Elmore  v. 

Kingeeote,  5  Barn.  &  G.  588;  Goodman  v.  Orif- 

pha,  1  Hurl.  & N.  574;  Aeeba^v.  lAsvy,  10  Bing. 

376;  AelwroH  v.   Morrin,  4  Man.  &  G.  450; 

Boadly  v.  MeLaine,  10  Bing.  482;  CatUkins  v. 

DeUman,  47  N.  Y.  449;  Hicka  v.  Cleveland,  48 

N.  Y.  84,  91;  Kdl&r  v.  Webb,  126  Mass.  898; 

Kinloeh  ads.  Sacaae,  1  Speers.  Eq.  464,  471; 

Hifde  V.  Cooper,  18  Rich.  Eq.  260. 
To  be  available  as  evidence  of  an  antecedent 


parol  contract  sufficient  to  bind  the  bargain, 
the  ''note  or  memorandum"  musl  intelligibly 
express  all  the  substantial  terms  of  the  bargain 
as  orally  made;  it  must  contain  everything  that 
belongs  essentiallv  to  the  bargain. 

Meadows  v.  Meadotos,  8  McCord,  L.  458; 
Browne,  Stat  Frands,  chap.  18;  Smith,  Cont. 
*120,  121;  8  Parsons,  Cont.  5th  ed.  18,  and 
note  fj;  1  Beni.  Sales,  §  261,  and  note  47,  ^  254; 
Story,  Sales,  ^  467;  Bailey  v.  Ogden,  8  Johns. 
899,  8  Am.  Dec.  512,  518;  Btone  v.  Browning, 
68  N.  Y.  598,  604;  McConnell  v.  Brillhart,  17 
HI.  864,  66  Am.  Dec.  665. 

Mclver,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  the  sum  of 
$88.06,  the  price  of  certain  varnish  and  paint 
alleged  to  have  been  sold  by  plaintiff  to  defend- 
ants. The  defense  was  a  general  denial.  At 
the  trial  the  plaintiff  offered  testimony  tending 
to  show  that  on  the  16lh  of  October,  1885,  one 
of  its  traveling  salesmen,  Hutchinson  by  name, 
took  from  Moore,  a  clerk  of  defendants,  who, 
it  was  admitted,  had  authority  to  give  the  or- 
der, a  verbal  order  for  the  articles  specified  in 
the  account  sued  on,  which  Hutchinson  imme- 
diately entered  in  his  memorandum  book  aa 
follows: 

No.  OS. 

€k>]umb1a«  8.  0.,  Oct  le,  1885L 

Louisville  Asphalt  Yamlsh  Co.,  LoutaylUe,. 
Ky.:  Ship  Loriok  &  Lowrance,  Ck)lumbia.  S.  C. : 
1.  BbL  No.  1  Turpt.  Asphalt  Black  Varnish,  SSo. 

L    "     D.  Roof  Paint  C. 60a 

12.  5  gall.  Palls  D.  Roof,  do 65o, 

Cr.  by  2o.  gaL,  on  aoot.  freight, 
todays. 

H.  L.  Hutchinson,  Salesman. 

On  the  same  day  a  copy  of  this  order  was 
sent  by  mail,  by  said  salesman,  to  the  plaintiff, 
who  received  it  on  the  19th  of  October,  1885, 


V.  Van  Lear,  6  Cranch,  G.  C.  278;  Qalev.  Nixon,  6 
Cow.  448;  Toomer  v.  Dawson.  Cbeves,  L.  68. 

In  Leacher-Cloth  Ck>.  v.  Hieronimus.  L.  R.  10  Q.  B. 
14Q,  the  defendant  wrote  a  letter  admit  ting  the  pur- 
chase, Bad  referred  to  the  plaintllTs  letter  oontaln- 
Idr  the  invoice,  but  repudiated  any  liability  be- 
cause the  jroods  bad  been  sent  by  a  wrong  route: 
and  it  was  lield  that  there  was  a  sufficient  note  of 
the  bargain  to  satisfy  the  seventeenth  section, 
fienj.  Sales,  1 2S3.  And  it  may  even  repudiate  the 
contnict  and  refuse  to  be  bound  by  it^  and  yet  be 
sufflolent.  Benj.  Sales,  Bl.  ed.  Benn.  notes.  SiOO. 
In  WUklnson  v.  Bvans,  L.  H.  1  C.  P.  407,  85  L.  J.  N. 
8.  fC  P.)  2S4,  the  defendant  refused  the  aroods,  writ- 
ing on  the  back  of  the  Invoice:  ^The  cheese  came 
to-dajr,  but  1  did  not  take  them  In,  for  they  were 
very  radly  crushed;  so  the  candles  and  the  cheese 
It  returned.**  Held,  that  this  was  evidence  for  the 
jury  that  the  invoice  contained  aJl  the  stipulations 
of  the  contract,  and  that  defendant^s-objectlon  was 
not  to  the  plaintifrs  statement  of  the  contiact,  but 
rdated  to  the  performance  of  it.  It  Is  not  neces- 
sary that  the  note  or  memorandum  pass  between 
the  parties,  or  l>e  addressed  to  the  plaintiff  or  to  his 
agent.  It  is  quite  sufficient  if  it  is  In  a  letter  ad- 
dressed to  a  third  person  (Moore  v.  Mountcastle,  61 
Mo.  424),  even  to  the  defendant's  agent  (Kleeman  v. 
Colllna.0  Bush,  407),  and  never  comes  to  the  knowl- 
edge or  the  plaintiff  at  all,  or  it  may  be  merely  an 
entry  on  the  defendant's  own  private  books  never 
rommunicated  to  anyone.  Gibson  v.  Holland,  L.  K. 
1  a  P.  1:  Peat>ody  v.  Speyers,  56  N.  Y.  230;  Johnson 
V.  Trinity  Church  Society,  U  Allen,  128;  Tufts  v. 
Plymouth  Gold  Min.  Go.  14  Allen,  407;  Argus  Co.  v. 
Albany,  n6  N.  Y.  406. 

What  mfwt  contain.  The  memorandum  must  con- 
tain  the  essential  terms  of  the  contract,  without 
recourse  to  parol  evidence  to  show  intention  of 
the  parties.  2  Kent,  Com.  511;  Abeel  v.  Rudditr,  13 
Johns.  300.  To  satisfy  the  Statute  of  Frauds  it  Is 
necessary  that  the  memorandum  should  show  who 
are  the  parties  to  the  contract,  but  it  is  sufficient  if 
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this  appears  by  description  instead  of  names;  and  If 
the  promisor  or  promisee  is  described  instead  of 
named,  parol  evidence  is  admissible  to  apply  the  de- 
scription and  identify  the  person  who  Is  meant  by  It. 
Benj.  Sales,  1287;  Gowen  v.  Klous,  101  Mass.  440:  Jones 
V.Boston  &  M.y .  R.Co.  2  New  Eng.  Rep.  603, 142  Mass. 
130.  As  the  consideration  is  part  of  the  agreement, 
it  should  bo  in  writing.  Wain  v.  Warlters,  6  East, 
16.  This  case  was  disapproved  in  ExjparU  Gardom, 
15  Yes.  Jr.  286;  and  Ex  parte  Minet,  14  v es.  Jr.  100,  and 
was  afterwards  affirmed  in  Saunders  v.  Wakefield, 
4  Bam.  &  Aid.  605;  and  from  that  time  appears  to 
be  the  EnvUsh  law  on  that  point.  Browne,  Stat. 
Frauds.  407.  In  this  country,  the  doctrine  of  Wain 
V.  Warlters,  supra,  is  repudiated  in  Maasachusetts, 
which  State  has  expressly  provided  by  statute  that 
the  consideration  need  not  appear  in  the  memoran- 
dum. Gen.  Stat.  1860,  title  6,  chap.  105,  6  2:  Packard 
v.  Richardson,  17  Mass.  122.    The  doctrine  is  re- 

gudiated  in  other  States  besides  MaEsnehusetts. 
ut  has  received  the  sanction  of  several  States  of 
the  Union,  the  controversy  turning  on  thediscrim- 
inailon  between,  the  **proroi8e"  and  the  '^agree- 
ment,**  contained  in  the  fourth  section  of  the  stat- 
ute. See  Egerton  v  Mathews,  6  East,  807;  Browne, 
Stat.  Frauds,  410. 

As  evidence.  Where  the  memorandum  of  a  con- 
tract is  not  sufficient  to  satisfy  the  Statute  of 
Frauds,  its  admission  as  evidence  becomes  harmless 
error,  when  Inter  evidence  shows  that  the  con- 
tract was  modified,  and  the  action  whs  predicated 
unon  the  altered  contract.  Smith  v.  Fisher,  SO  Vt.  58, 
8  New  Eng.  Rep.  824.  A  distinction  has  sometimes 
been  drawn  between  proof  of  a  contmct,  and  proof 
of  a  compliance  with  the  Statute  of  Frauds.  Cod- 
dington  V.  Goddard,  16  Gray,  436:  Sievewrlght  v. 
Archibald,  17  Q.  B.  116,  20  L.  J.  N.  8.  (Q.  R)  620; 
Jeffcott  V.  North  Britlnh  Oil  Co.  Jr.  R.  8  C.  L.  17; 
Heyworth  v.  Knight,  17  C.  B.  N.  S.  298,  88  L.  J.  N.  & 
(0.  P.)  208:  Cropper  v.  Cook,  L.  R.  8 C.  P.  194;  Baker, 
Sales.  1 440. 
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and  on  tlie  next  day  shipped  the  goods,  by 
rail,  to  dcfcndaDts. 

On  tlie  17ih  of  October,  1885,  the  defend- 
ants wrote  to  plaintiff  as  follows: 

"Louisville  Asphalt  Varnish  Co., 

Louisville. 

Gents:  Don't  ship  paint  ordered  through 
vour  salesman.  We  have  concluded  not  to 
handle  it." 

This  letter,  however,  was  not  received  by 
plaintiff  until  after  the  ^oods  had  been  shipped.; 
and  upon  its  receipt  plaintiff  wrote  defendants, 
saying  that  the  shipment  had  gone  before  the 
request  to  cancel  was  received. 

W  hen  the  goods  arrived  in  Columbia  the  de- 
fendants declined  to  receive  them,  but  what 
became  of  them  the  testimony  does  not  show. 

At  the  close  of  plaintiff's  testimony  defend- 
ants moved  for  a  nonsuit,  which  was  granted, 
upon  the  ^ound  that  section  2020,  General 
Statutes  (Statute  of  Frauds),  was  fatal  to  a  re- 
covery. Plaintiff  appeals,  upon  the  several 
Sounds  set  out  in  the  record  which  make 
ese  two  questions:  flTst,  whether  there  was 
such  a  note  or  memorandum,  in  writing,  of  the 
bar^in  as  would  satisfy  the  requirements  of 
section  2020  of  the  General  Statutes;  second,  if 
not,  whether  there  was  such  an  acceptance  and 
actual  receipt  of  the  ^oods  as  would  take  the 
case  out  of  the  operation  of  that  section. 

It  is  quite  certain  that  there  was  no  formal 
agreement  in  writing,  signed  by  the  parties  to 
be  charged,  for  .the  sale  of  the  goods  in  ques- 
tion; and  we  think  it  equally  certain  thattnere 
was  no  sincle  instrument  or  memorandum  in 
writing  sufficient  to  satisfy  the  requirements  of 
the  statute;  for  the  letter  of  the  defendants, 
copied  above,  did  not  specify  the  necessary 
particulars  as  to  the  quantity,  nature  and  price 
of  the  goods  which  were  the  subjects  of  the  al- 
leged contract  of  sale,  and  the  copy  of  the  order 
sent  by  the  salesman  to  the  plaintiff,  which  did 
contain  all  the  necessary  particulars,  was  not 
signed  by  the  defendants.  It  is  plain,  there- 
fore, that  neither  one  of  these  papcors,  standing 
alone,  would  be  sufficient.  But  as  it  is  well 
settled  that  the  whole  agreement  need  not  ap- 
pear in  a  single  writing,  but  may  be  made  out 
from  several  instruments  or  written  memor- 
anda referring  one  to  tiie  other,  and  which, 
when  connected  together,  are  found  to  contain 
all  the  necessary  elements,  the  precise,  practi- 
cal question  in  this  case  is  whether  the  letter  of 
defendants  can  be  connected  with  the  written 
order  sent  by  the  salesman,  so  that  the  two  to- 
gether may  constitute  a  sufficient  note  or  mem- 
orandum m  writing  to  satisfy  the  requirements 
of  the  statute. 

In  Saunderson  v.  Jackson,  2  Bos.  &  P.  288, 
the  action  was  fornot  deliverinj^  certain  articles 
alleged  to  have  been  sold  by  defendant  to  plaint- 
iff, and  the  question  was  whether  there  was  a 
sufficient  note  or  memorandum  in  writing  of 
the  bargain,  under  the  Statute  of  Frauds.  It 
seems  that  when  the  plaintiff  gave  the  verbal 
order  for  the  goods,  he  was  furnished  by  the 
defendant  with  a  bill  of  parcels,  not  signed, 
but  written  on  a  piece  of  paper,  with  a  printed 
heading  containing  the  name  and  place  of  busi- 
ness of  defendant.  Shortly  after  this  defend- 
ant wrote  a  letter  to  plaintiff,  sayine:  "We 
wish  to  know  what  time  we  shall  send  you  a 
part  of  your  order/'  etc.    The  court  held  that 
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the  requirements  of  the  statute  were  complied 
wiih,  saying:  ''This  bill  of  parcels,  though  not 
the  contract  itself,  may  amount  to  a  note  or 
memorandum  of  the  contract,  within  the 
meaning  of  the  statute  .  .  .  At  all  events,  con- 
necting this  bill  of  parcels  with  the  subsequent 
letter  of  the  defendants,  I  think  the  case  is 
clearly  taken  out  of  the  Statute  of  Frauds;  for» 
although  it  be  admitted  that  the  letter,  which 
does  not  state  the  terms  of  the  agreement, 
would  not  alone  have  been  sufficient,  yet,  as 
the  Jury  have  connected  it  with  something 
which  does,  and  the  letter  is  signed  by  the  de- 
fendants, there  is  then  a  written  note  or  memo- 
randum of  the  order  which  was  originally 
given  by  the  plaintiff,  signed  by  the  defend- 
ants." This  case  has  been  expressly  recognized 
and  followed  in  this  ^te,  in  Toomer  v.  Daw- 
son, Cheves,  L.  68. 

The  same  doctrine  was  applied  in  Western  ▼. 
RusseU,  8  Yes.  &  B.  188.  See  also,  to  the  same 
effect,  Drury  v.  Young,  68  Md.  546,  42  Am, 
Rep.  843,  where,  as  in  the  case  now  under  con- 
sideration, the  letter  of  defendant  was  written 
for  the  purpose  of  withdrawing  from  the  con- 
tract; but  as  it  referred  to  the  previous  order, 
the  two,  taken  together,  were  held  to  satisfy 
the  terms  of  the  statute.  In  a  note  to  that  case, 
at  page  847  of  the  volume  of  American  Re- 
ports above  cited,  we  find  the  following: 

"In  Caw  V.  Hastings,  L.  R  7  Q.  B.  Div.  126, 
an  action  for  breach  of  a  contract  for  the  hire 
of  a  carriage  for  more  than  a  year  from  the  date 
of  the  agreement,  at  a  specified  sum  per  month, 
it  was  proved  that  the  plaintiff  agreed  to  let  the 
carriage  to  the  defendant.  A  memorandum  of 
the  terms  of  the  agreement  was  signed  by  the 
plaintiff,  but  not  by  the  defendant.  The  de- 
fendant subsequently  wrote  a  letter  to  the 
plaintiff,  desiring  to  terminate  the  agreement, 
in  which  he  referred  to  'our  arrangement  for 
the  hire  of  your  carriage,'  and  'my  monthly 
payment'  There  was  no  other  arrangement 
between  the  parties,  to  which  the  expressions 
of  the  defendant  could  have  any  reference,  ex- 
cept the  agreement  contained  in  the  memoran- 
dum signed  by  the  plaintiff.  Held,  that  the 
letter  of  the  dfefendant  was  so  connected,  by 
reference,  to  the  document  containing  the  terms 
of  the  arrangement,  as  to  constitute  it  a  note 
and  memorandum  of  the  contract,  signed  by 
him,  within  the  fourth  section  of  the  Statute  of 
Frauds. 

*  'The  court  said :  'There  is  abundant  evidence 
that  there  was  an  airreement  which  was  not 
rescinded;  but  the  defendant  now  contends  that 
he  is  not  liable,  because  he  signed  no  memoran- 
dum in  writing  of  the  contract.  It  has,  how- 
ever, been  long  settled  that  the  whole  agree- 
ment need  not  appear  in  one  document,  but  the 
agreement  may  be  made  out  from  several  docu- 
ments. .  The  only  document  signed  in  this  case 
by  the  defendant  was  the  letter  of  the  llth 
February,  which  does  not,  in  itself,  contain  the 
terms  of  the  contract.  In  Dobell  v.  Hutddnson, 
8  Ad.  &  E.  855,  Lord  Denman  states  the  law 
on  this  subject  to  be  as  follows: 

i<  t  t^r^Yie  cases  on  the  subject  are  not,  at  first 
sight,  uuiform;  but  on  examination  it  will  be 
found  that  they  establish  this  principle:  that 
when  a  contract  or  note  exists  which  binds 
one  party,  any  subsequent  note  in  writing, 
signed  by  the  other,  is  sufficient  to  bind  him» 
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proYided  it  either  contains  in  itself  the  terms 
of  the  contract,  or  refers  to  any  writing  which 
contains  them.  This  letter  in  question  refers 
to  'our  arrangement.'  Mr.  Gtllly,  in  his  argu- 
ment, contended  that  that  might  refer  to  some 
other  and  different  parol  arrangement;  but  it 
seems  to  us  that  this  reference  to  the  former 
document  is  sufficient,  in  accordance  with  the 

Srinciple  laid  down  in  Ridgtoay  v.  Wharton,  6 
[.  L.  Cas.  237,  where  'instructions'  were  re- 
ferred to,  and  it  was  held  that  parol  evidence 
might  he  given  to  identify  the  instructions  re- 
ferred to  with  certain  instructions  in  writing. 
This  principle  was  applied  in  Baumann  v. 
James,  16  L.  T.  N.  S.  165,  and  carried  still 
further  in  Long  v.  Millar,  41  L.  T.  N.  S.  806, 
in  which  Bramwell,  L,  J,,  says:  'The  first 
question  to  be  considered  is  whether  there  is  a 
contract,  valid  according  to  the  provisions  of 
the  St&tute  of  Frauds,  section  4.  I  think  that 
there  is  a  sufficient  memorandum.  The  plaint- 
iff has  signed  a  document  containing  all  the 
terms  necessary  to  constitute  a  binding  agree- 
ment, so  that,  if  he  committed  a  breach  of  it, 
he  would  be  liable  to  an  action  for  damages  or 
to  a  suit  for  specific  performance.  But  the 
point  to  be  established  bv  the  plaintiff  is  that 
the  defendant  has  bound  nimself ;  and  a  receipt 
was  put  in  evidence  signed  by  him,  and  con- 
taining the  name  of  the  plaintiff,  the  amount  of 
the  deposit,  and  some  aescription  of  the  land 
sold.  The  receipt  also  uses  the  word  pur- 
chase, which  must  mean  an  agreement  to  pur- 
chase, and  it  becomes  apparent  that  the  agree- 
ment alluded  to  is  the  agreement  signed  by  the 
plaintiff,  so  «oon  as  the  two  documents  are 
placed  side  hj  side.  The  agreement  referred  to 
may  be  identified  by  parol  evidence.'  He  then 
goes  on  to  add:  'I  may  further  illustrate  my 
view  by  putting  the  following  case:  Suppose 
that  A  writes  to  B  saying  that  he  will  ^ve 
£1,000  for  B's  estate,  and  at  the  same  time 
states  the  terms  indetail,  and  suppose  that  Bsim- 
ply  writes  back  in  return,  "I  accept  your  offer." 
In  that  case,  there  may  be  an  identification  of 
the  documents  by  parol  evidence;  and  it  may 
be  shown  that  the  offer  alluded  to  by  B  is  that 
made  by  A  without  infringing  the  Statute  of 
Frauds,  section  4«  which  requires  a  note  or 
memorandum  in  writing.' " 

Those  observations,  coming  as  they  do  from 
high  authority,  seem  so  appropriate  to  the  pres- 
ent case  that  we  have  felt  justified  in  inserting 
them  at  length. 

In  Beckwith  y.  Talbot,  95  U.  S.  289  [24  L. 
ed.  496],  it  was  held  that  while  the  general 
rule  is  "that  collateral  papers  adduced  to  sup- 
ply thtf  defect  of  signature  of  a  written  agree- 
ment, under  the  Statute  of  Frauds,  should  on 
their  face  sufficiently  demonstrate  their  refer- 
ence to  such  agreement,  without  the  aid  of 
parol  proof,"  yet  such  rule  is  not  absolute,  as 
"there  may  be  cases  in  which  it  would  be  a  vio- 
lation of  reason  and  common  sense  to  ignore  a 
reference  which  derives  its  significance  from 
such  proof."  Accordingly,  it  was  held  in  that 
case  that  "The  defendant,  unless  he  could  show 
the  existence  of  some  other  agreement,  was  es- 
topped from  denying  that  the  agreement  re- 
ferred to  by  him  in  his  letters  was  that  which  he 
induced  the  plaintiff  to  sign." 

Even  in  the  case  of  Johnson  v.  Buck,  85  N. 
J.  L.  838,  which  seems  to  be  much  reLed  on 
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by  the  counsel  for  respondents.  It  is  conceded 
that  parol  evidence  may  be  received  "to  iden- 
tify papers  which,  by  a  reference  in  the  signed 
memorandum,  are  made  parts  of  it." 

While  it  is  true  that  some  of  the  cases  which 
we  have  cited  arose  under  the  fourth  section  of 
the  Statute  of  Frauds,  and  not  under  the  seven- 
teenth section,  which  controls  the  present  case, 
yet  it  is  admitted  bv  Kent,  Oh,  j.,  in  Bailey 
V.  Ogden,  8  Johns.  4l2,  that  the  words  of  the 
two  sections  are  in  this  respect  similar,  and  re- 
quire the  same  construction;  and  it  was  so  held 
in  Totxmsend  v.  Hargrates,  118  Mass.  825.  It 
seems  to  us,  therefore,  that  the  letter  of  defend- 
ants, taken,  as  it  must  be,  in  connection  with  the 
order  sent  to  plaintiff  by  the  salesman,  to  which 
it  expressly  referred,  and  which  was  in  writ- 
ing, and  sp;:cified  all  the  necessary  particulars 
as  to  price,  quantity,  quality  and  time  of  pay- 
ment, constituted  a  sufficient  note  or  memoran- 
dum in  writing  of  the  bargain  to  take  the  case 
out  of  the  Statute  of  Frauds.  In  the  alienee 
of  any  evidence  that  any  other  order  was  given, 
the  language  of  the  letter — "Don't  ship  paint 
ordered  through  your  salesman"— must  neces- 
sarily be  regarded  as  referring  to  the  order  of 
which  a  memorandum  in  writing  was  taken  at 
the  time  bv  the  salesman,  and  a  copy  thereof 
immediately  forwarded  to  the  plaintiff,  who  at 
once  filled  the  order,  and  shipped  the  goods  to 
the  defendants. 

This  is  a  stronger  case  than  that  of  Beckwith 
V.  Talbot,  supra,  for  there  the  letter  of  the  de- 
fendant simply  referred  to  the  agreement,  with- 
out indicating  when  or  how  it  had  been  made, 
while  here  the  letter  refers  to  a  particular  ar- 
ticle "ordered  through  your  salesman,"  ani  we 
hear  of  no  other  order  through  the  salesman  or 
in  any  other  way.  The  only  necessity  for  any 
parol  evidence  at  all,  if,  indeed,  there  was  any, 
was  to  identify  the  order  sent  by  the  salesman; 
and  for  this  purpose,  as  we  have  seen,  such  evi- 
dence would  be  competent.  Suppose  the  plaint- 
iff had,  on  the  16th  of  October,  1885,  written  a 
letter  to  defendants,  proposing  to  sell  them  the 
articles  mentioned  in  the  salesman's  order,  in 
the  quantities  there  stated,  and  at  the  prices 
and  on  the  time  there  mentioned,  and  that  de- 
fendants had  replied  by  letter,  simply  saying, 
"I  accept  your  offer,"  without  repeating  the 
particulars  as  to  quantity,  price,  etc.,  it  could 
not  be  doubted  that,  although  defendants'  let- 
ter— the  only  paper  which  they  signed— did  not 
contain  in  itself  the  necessary  particulars  of  the 
bargain,  yet  the  two  letters,  taken  together, 
would  be  held  a  sufficient  compliance  with  the 
statute.  It  seems  to  us  that  the  transaction 
here  in  question  was  in  principle  practically  the 
same  as  that  in  the  supposed  case,  and  we  think 
there  was  error  in  holding  that  the  contract 
sued  on  was  void  under  the  Statute  of  Frauds. 

We  do  not  see  how  it  is  possible  to  regard 
the  letter  of  the  defendants  as  a  denial  of  the 
order  given  to  the  salesman  by  their  clerk, 
Moore,  who,  it  was  conceded,  had  authority  to 
give  the  order;  for  the  only  testimony  upon'the 
subject  is  that  of  the  salesman,  who  says  dis- 
tinctly that  3ioore  gave  him  the  order,  and  he 
entered  it  in  his  memorandum  book,  and  there 
is  no  evidence  to  the  contrary.  Moore  was  not 
examined  as  a  witness.  It  is  true  that,  after 
the  controversy  between  these  parties  had 
arisen,  the  defendants,  in  a  letter  as  late  as  the 
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81st  of  December,  1885,  addressed  to  the  at- 
torney who  bad  been  consulted  by  the  plaintiff, 
do  repudiate  the  purchase;  bujt  that  is  not  the 
letter  relied  upon  by  plaintiff  to  establish  the 
contract.  On  the  contrary,  the  one  relied  on 
is  that  of  the  17th  of  October,  1885,  which  has 
been  copied  above,  and  the  question  is  whether 
the  last  mentioned  letter  can  be  regarded  as  a 
denial  of  having  given  the  order.  The  mani- 
fest purpose  of  tnat  letter  was  to  countermand 
the  order,  and  this  necessarily  presupposed  that 
the  order  had  been  given.  The  terms  used 
clearly  show  this:  "Don't  ship  the  paint  or- 
dered through  your  salesman.  We  have  con- 
cluded not  to  handle  it."  This  clearly  means 
that  the  paint  had  been  ordered,  but  that  de- 
fendants had  subsequently  changed  their  minds 
and  "concluded  not  to  handle  it;"  and  we  do 
not  see  how  it  can  be  construed  to  mean  anjr- 
thing  else.  We  have  then  an  admission  m 
writing  that  an  order  for  the  goods  in  question 
through  the  salesman  had  been  given,  and  we 
have  the  order  referred  to,  likewise  in  writing; 
and  the  two  together  fully  satisfy  the  require- 
ments of  the  statute. 

Under  the  view  which  we  have  taken  of  the 
first  question  raised  by  this  appeal,  the  second 

auestion  becomes  immaterial,  and  need  not, 
iierefore,  be  considered. 
ITie  judgment  of  thU  Court  U  that  the  Judg- 
ment of  tlie  Circuit  Court  he  reversed,  and  that 
the  ease  he  remanded  to  that  Court  for  a  new 
trial. 
McGowan,  J.^  concurs. 

Simpson,  Ch,  J.,  dissenting: 

The  plaintiff  brought  the  action  below  to  re- 
cover the  sum  of  $88.95,  alleged  to  be  due  for 
certain  paints  claimed  to  have  been  sold  de- 
fendants by  the  plaintiff.  The  defendants  de- 
nied the  purchase  of  said  paints.  At  the  trial, 
the  plaintiff  offered  testimony  showing  that  a 
traveling  salesman  of  plaintiff  called  at  the 
place  of  business  of  defendants  in  Columbia, 
and,  after  an  interview  with  one  Moore,  a  clerk 
of  defendants,  who  had  power  to  make  pur- 
chases of  the  kind  mentioned,  entered  an  order 
in.  his  memorandum  book  as  follows: 

No.  66.  Columbia,  8.  a,  Oct,  16, 1885. 

Louisville  Asphalt  Varnish  Company,  Louis- 
ville, Ky.:   Ship  Lorick  &  Lowrance,  Columbia 
8  C  * 
1.'  Bbl.  No.  1  Turpt.  Asphalt  Black  Yamish,  65a 

1.    "    D.  Roof  Paint  CT. fiOo. 

13.  5  galL  Palls  D.  roof,  do 65a 

Cr.  by  2c  gal.,  on  aoct.  freight. 

"ays.  gj  j^  Hutchinson,  Salesman. 

<^embracii)g  the  goods  which  Hutchinson 
swore  he  sold  to  defendants  through  their  agent, 
Moore. 

A  copy  of  this  order  was  immediately  sent  to 
plaintiff  at  Louisville,  Ey.,  which  on  the  19th 
of  October  put  up  said  goods  for  shipment, 
and  on  the  20th  of  October  received  from  the 
Cincinnati  Southern  Railway  a  bill  of  lading 
executed  In  duplicate.  After  this  shipment, 
the  plaintiff  received  a  letter  from  Lorick  & 
Lowrance,  dated  the  17th  of  October,  of  which 
the  following  is  a  copy: 

"Louisville  Asphalt  Yamish  Company. 
Louisville — Gents:  Don't  ship  paint  ordered 
through  your  salesman.  We  have  concluded 
not  to  handle  it.  Resp't'y»  Lorick  &  Low- 
rance.   M," 
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To  this  the  plaintiff  replied,  October  23^ 
1886,  that  the  goods  had  gone  forward  before 
receipt  of  defendants'  letter  above.  The  de- 
fendants then  answered,  denying  that  they  had 
ever  purchased  from  plaintiff,  stating  that  ono 
of  its  salesmen  had  visited  Columbia  and  had 
offered  to  sell,  but  that  their  Mr.  Moore  had  de- 
clined to  purchase,  and  that  the  goods  on  ar- 
rival had  been  promptly  reshippeato  plaintiff. 

Upon  testimony  of  plaintiff,  substantially  a» 
above,  on  motion  of  defendants  a  nonsuit  waa 
granted,  on  the  ground  that  section  2020,  Gen- 
eral Statutes,  was  fatal  to  a  recovery.  The- 
plaintiff  has  appealed,  both  from  the  order 
granting  the  nonsuit  and  from  the  judgment 
entered,  upon  the  following  grounds:  first, 
that  there  was  sufficient  evidence  to  go  to  the 
jury,  and  His  Honor  erred  in  holding  otherwise; 
secorid,  that  the  evidence  produced  by  plaintiff 
clearly  took  the  case  out  of  the  Statute  of 
Frauds,  and  out  of  section  2020,  General  Stat- 
utes, of  this  State;  third,  that  the  evidence 
clearly  showed  the  acceptance  of  the  goods 
sold  and  the  actual  receipt  thereof  by  the  de- 
fendants; fourth,  that  the  evidence  clearly 
showed  the  note  and  memorandum  in  writing 
of  the  bargain,  signed  by  the  agent  lawfully 
authorized. 

It  is  conceded  that  plaintiff's  action  was  sub- 
ject to  the  application  of  the  Statute  of  Frauda 
(section  2020,  Gen.  Stat.),  and  the  plaintiff 
based  its  right  to  a  recovery*  upon  a  compliance 
with  that  statute  in  two  of  its  requirements,  to 
wit:  first,  that  the  goods,  after  beine  ordered, 
were  accepted  and  actually  received;  and  see- 
ond,  that  a  sufficient  memorandum  in  writing 
had  been  made  to  bind  the  defendants. 

Now  the  question  before  us  is  not  as  to  tho 
merits  of  the  case,  but  simply  whether  enough 
testimony  had  been  introduce,  as  to  one  or  both 
of  the  grounds  above,  to  carry  the  case  to  the 
jury,  and  prevent  a  nonsuit.  The  rule  as  to 
nonsuits  is  well  understood,  and  we  need  only 
state  here,  what  has  often  been  said  before,, 
that  a  nonsuit  is  proper,  and  in  fact  demand- 
able,  where  there  is  an  absence  of  all  relevant 
testimony  as  to  one  or  more  of  the  material  dis- 
puted issues  in  the  case.  If,  however,  there  i» 
testimony  upon  said  issues  the  truth,  force  and 
effect  of  which  is  to  be  weighed  and  deter- 
mined, the  case  must  go  to  the  Jury,  because, 
under  our  system,  the  jury  is  alone  invested 
with  power  to  determine  disputed  facts  in  casea 
at  law.  As  to  what  amounts  to  an  acceptance 
and  an  actual  receipt  under  the  statute,  see  1 
Chitty  on  Contracts,  11th  ed.  555  et  seq. 

We  have  found  no  pertinent  testimony  upon 
this  point.  His  Honor,  in  the  absence  of  such 
evidence,  was,  therefore,  right  in  holding  that 
there  was  no  ground  upon  which  the  case 
could  go  to  the  jury,  in  so  far  as  this  questioa 
was  involved. 

Was.  there  evidence  of  a  note  or  memorhn- 
dum  in  writing,  signed  by  the  defendants  or 
their  agent  thereunto  lawfully  authorized,  suf- 
ficient to  carry  the  case  to  the  jurv?  There  i» 
no  pretense  tnat  the  order  sent  by  plaintiff's 
salesman  was  signed  by  the  defendants  or  their 
agent.  On  the  contrary,  the  order  was  pre- 
pared and  sent  b^  the  plaintiffs  agent,  and  no 
doubt  was  sufflaent  to  bind  the  plaintiff  if  it 
was  the  party  sought  to  be  charged,  although 
the  defendants  might  not  be  bound.    It  is  not 
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neoessaiy  that  l)oth  parties  should  sign  the 
contract.  It  is  sufficient  that  the  defendant, 
whether  he  be  vendor  or  vendee,  has  signed 
the  contract,  and  it  is  no  objection  that  he  has 
no  remedy  thereon  against  the  plaintiff,  inas- 
much as  the  latter  has  not  signea  it.    Id.  668, 

It  may  be  urged,  however,  that  it  is  not  nec- 
essary that  the  whole  of  the  terms  of  the  con- 
tract should  be  confined  in  one  memorandum, 
it  being  sufficient  if  they  can  be  collected  from 
several  distinct  writings  having  reference  to 
the  same  subiect  matter.  This  is  true;  and  it 
has  been  held  that  if,  after  the  transaction  has 
taken  place,  it  be  recognized  in  a  letter  written 
by  the  party  to  be  charged,  which  refers  to  the 
specific  contract,  and  not  merely  to  the  subject 
matter,  this  will  satisfy  the  statute.  Id,  546. 
Under  this  principle,  plaintiff  contends  that 
defendants'  letter,  m  which  they  wrote:  "Don't 
ship  paint  ordered  through  your  salesman. 
We  have  concluded  not  to  handle  it" — was  suf- 
ficient to  carry  the  case  to  the  jury,  on  the 
question  whether  a  note  or  memorandum  in 
writing,  of  the  contract,  sufficient  to  comply 
with  the  statute  has  been  executed  by  the  de- 
fendants. 

The  rule  upon  this  subject,  as  will  be  seen 
from  its  discussion  by  Mr.  Chitty,  11th  ed.  544 
€t  «0g.,  and  the  cases  there  cited  m  notes,  seems 
to  be  this:  The  letter  relied  on  must  in  itself 
contain  the  terms  of  the  contract,  quantity, 
quality  and  price  of  the  goods,  etc.,  or  it  must 
refer  to  some  other  paper  containing  them  in 
such  way  as  by  its  own  terms  to  connect  itself 
with  said  paper. 

Now,  the  letter  here  might  possibly  be  con- 
strued as  an  admission  by  the  defendants  that 
they  had  ordered  certain  paints  from  the  plaint- 
iff, and  that  since  said  order  they  had  con- 
cluded not  to  take  said  goods.    But  there  i^ 


nothing  in  this  letter  which  points  distinctly  to 
the  contract  sued  on.  It  could  as  well  apply 
to  an;^  other  contract  as  this,  and  therefore  a 
most  important  link  is  wanting,  which  could 
be  supplied  only  by  verbal  testimony.  If  the 
case  had  gone  to  the  jury,  there  was  no  testi- 
mony bv  which  the  memorandum  made  by 
plaintiff  s  salesman  could  have  been  connected 
with  defendants'  letter. 

It  was  said  in  Waterman  v.  Meigs,  4  Cush. 
497,  that  "A  letter  from  the  purchaser  to  the 
vendor,  alluding  to  a  parol  agreement  for  the 
sale  of  goods,  and  inquiring  whether  they  will 
be  ready  at  the  time  agreed  upon,  but  not  men- 
tioning the  quantity,  quality  or  price  of  tlie 
goods,  or  the  time  of  payment,  is  not  a  suffi- 
cient memorandum  to  take  the  agreement  out 
of  the  Statute  of  Frauds."  See  also  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  55  U.  S.  14  How. 
446  [14  L.  ed.  493];  Bailey  y.  Ogdtn,'*  8  Johns. 
899. 

We  think  there  was  an  absence  of  all  testi- 
mony connecting  defendants'  letter  distinctly 
and  clearly  with  the  memorandum  made  by 
plaintiff's  agent,  and  sent  by  him  as  an  order 
for  the  goods,  so  that  tJie  two  could  constitute 
one  memorandum  in  writing,  signed  by  the  de- 
fendants; and,  the  letter  itself  failing  to  em- 
body the  contract  as  to  the  qusntiiy,  quality 
and  price  of  the  goods,  the  nonsuit  was  inevi- 
table. 

Thus  far  it  has  been  admitted  that  the  letter 
of  defendants,  impliedly,  at  least,  acknowl- 
edged an  order  for  paints,  but  there  is  great 
doubt  whether  such  is  a  proper  construction  of 
said  letter.  It  may  well  be  construed  as  a  de- 
nial of  the  order.  This  view  strengthens  the 
conclusion  we  have  reached. 

*6ee  editorial  note,  Law.  ed.    [Bep.] 
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n.8L  Jastpli  A  D.  C.  B.  Oo.  v.  Orr,  8  Kan.  419; 
Hunt  V.  Smithy  9  Kan.  187;  Reisner  v.  Atchison 
Union  Depot  AB.Oo.ff!  Kan.  882,  followed. 


2.  Under  the  provifdons  of  sec.  4»  art.  1 8» 
of  the  Constitutioii  of  the  State,  a  raUroad 
oompany  must  mnke  full  compeoflatlon  for  the 
right  of  way  appropriated  to  the  6orporation« 
irrespective  of  any  benefits  or  supposed  benefits 
from  the  construction  of  the  road,  or  any  im- 
provement thereby. 

8.  A  fturmer  not  engWLged  in  buying  and 
sellinfir  real  esta^»  not  knowing  the  market 
vaiue  of  real  estate,  not  living  in  the  neighbor-  ' 
hood  of  the  land  inquired  about,  and  who  does 
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NOTB.— -4 
of  damage. 


iation  of  right  of  way;  elements 


lat  a  farm  would  be  depreciated  in 
value  from  the  inconvenience  and  danger  of  cross- 
ing the  track,  the  danger  to  horses  and  cattle,  the 
liability  of  teams  to  be  frightened,  and  danger 
from  flie,  etc.,  are  proper  elements  of  damage. 
Parks  V.  Wisconsin  Cent.  K.  Oo.  83  Wis.  4ia 

Inconvenience  caused.  The  inconvenience  of  hav- 
ing one*s  land  temporarily  thrown  open  in  the 
progress  of  constructing  a  railwny  over  the  same 
may  be  a  material  element  of  damage,  and  Justly 
require  compensation.  St.  Louis.  J.  &  8.  R.  Co.  v. 
Kirby,  IM  IlL  8i5. 10  Am.  &  Eng.  k  ft.  Cas.  214.  If 
the  etfect  of  constructing  a  railway  through  a  farm 
is  to  make  it  more  inconvenient  and  expensive  to 
cultiTBte  and  manage  the  remaining  land  of  the 
owner,  this  is  a  proiier  element  of  damage  for  the 
consideration  of  the  Jury.  Tucker  v.  Mass.  Cent. 
R.  Co.  118  Mass.  518, 9  Am.  K.  Rep.  279.    The  element 

SL.R.A. 


composing  damages  is  not  only  the  value  of  the 
land  taken  for  the  way,  but  also  the  injury  to  his 
remaining  land,  arising  from  the  increased  diffi- 
culty of  oonununication  between  the  severed  parts. 
St,  Louis,  A.  &  T.  R.  Co.  v.  Anderson,  89  Ark.  167; 
Galena  &  S.  W.  R.  Co.  v.  Birkbeck,  70  lU.  208.  The 
damages  occasioned  by  the  severance  of  land  phouid 
be  considered,  although  such  damages  are  largely 
conjectural.  McReynolds  v.  BurUn^l^n  &  O.  R. 
R.  Co.  106  m.  162.  As  elements  of  damage,  the  fact 
that  a  railroad  separates  the  wood,  water  and 
timber  from  the  balance  of  the  farm,  the  incon- 
venience to  the  owner  f re  m  the  perpetual  use  of 
the  track  for  moving  trains  over  it,  danger  to  stock 
kept  on  the  farm,  and  many  other  things,  may  be 
considered,  as  well  as  the  actual  increase  or  de- 
crease in  the  market  value  of  the  farm,  occasioned 
by  the  road.  Chicago  &  I.  R.  Co.  v.  Hopkins,  90  Hi. 
816;  Bowen  v.  Atlantic  etc.  R.  Co.  17  S.  C.  674:  Harts- 
horn V.  Burlington  etc.  R.  Co.  62  Iowa,  613.  The 
manner  in  which  the  land  is  cut,  and  all  the  sur- 
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not  know  Iti  dtuatlon  uul  fertility.  Its  advan- 
taoea  and  dlsadvantaxea.  caiiDot,  aa  a  wltDCOB. 
give  his  erldeaoe  as  to  the  value  of  tbe  land  be- 
fore aod  after  tbe  appropriation  of  the  right  of 
war  ^7  ti  lallroad  oompany.  A  tanner,  oonver- 
Bont  with  the  land  as  to  Its  situation,  soil,  advan- 
togee,  etc,  la  oompetent  as  a  witness  to  the  value, 
as  bavlnK  partioular  knowled^  of  the  facts  In 

t-Wbere  m  r»llra«l  im  laid  ttanm^  » 
fknn  <v  tract  of  Imnd  naed  fijr  nock 

pnrp  nstn.  or  adapted  to  stook  purposes,  the 
acoldental  danger  to  wblob  stock  thereon  wUl 
be  exposed,  maybe  considered  In  glTlna:  eom- 
pensatlon  to  the  hLnd  owner  Cor  the  right  of  way 
appropriated  for  tbe  railroad  an  far  as  the  same 
sffeols  the  value  or  depreciation  of  the  land  or 
tmtt  of  land.  The  Jury,  however,  should  be 
Uitniolad  not  to  ooDsldcr  any  danger  or  proba- 
ble Injury  to  stock,  resulting  from  the  fault  or 
ns|!'1ifcenDe  of  the  railroad  coiupany  In  operatlns 
or  falling  to  fence  Its  read;  but  In  the  absence  of 
any  evidence  showing  that  the  farm  or  traot  of 
land  has  stoclr  thereon,  or  Is  adaptod  to  stock 
puriKiaes.an  Instruction  to  consider  the  locreasod 
rlsfcor  the  probability  of  sl^wk  upon  the  promises 
beliv  aocldentoJly  killed  or  Injured  In  the  oper^ 
tlon  of  the  railroad.  Is  misleading  and  erroneous. 
LWhan  »  part  Of  a  ib>rm  or  tract  of  Ijuul 
la  approprUtt«d  for  the  rl^ht  of  way  of 
a  rallroadt  danger  from   Ore  to   bullillnFrs. 


fetioea,  timber,  or  orops  npon  the  remainder.  In 
M  fiu'  as  It  depredatee  the  v>lue  of  the  property, 
may  be  properly  considered  In  glvlnK  oompensB- 
tlon  to  the  land  owner;  but  as  tending  to  show 
the  depreolaUon  In  ttie  value  of  the  property  by 
reason  of  the  danser  from  Are  aU  the  faote  In  re- 
gard to  the  situation  of  the  property  and  Im- 
provements relatlvelyto  the  railroad  should  be 
Introduced  in  evidence.  The  dlatanoe  from  the 
road  to  which  the  danger  extends  may  aba  be 
shown.  In  the  aboonoe  of  all  evidence  tendlns 
to  show  a  decrease  in  the  rental  value  of  tbe 
premises,  or  any  Increase  In  the  ooet  of  tnsuranoe 
on  BDOOunt  of  the  danger  from  fire,  and  In  the 
absence  of  all  evidence  tending  to  show  any  da- 
preolatlon  In  the  value  of  tbe  property  by  reason 
of  such  danger,  an  Instruction  to  the  Jary  to  oon- 
Blder  accidental  danger  from  fire  to  the  promisee, 
resulting  from  tbe  operation  of  the  road,  will  be 
mtBleadlng  and  erroneous.  When  thero  Is  eufll- 
dent  evidence,  upon  which  to  base  instfuoUoDS 
to  (be  Jury  to  ooosider.  In  bo  for  ea  It  depreciates 
tlie  value  of  tbe  property,  accldentu)  danger 
from  Ore  to  buildings,  etc..  the  Jury  should  also 
be  Instructed  that  they  should  only  take  into  con- 
sideration the  ilak  or  cipoaure  of  Ore  set  out  by 
trains  or  engines,  without  the  fault  or  negligienoe 
of  tbe  oompany.  If  a  Ore  ooouis  through  the 
fault  or  negllgoiDe  of  the  company,  its  servants 
or  employ^  the  company  la  liable  tberef  cr  and 
under  the  statute  of  this  Blale.  flree  from  trains 


rounding 


JEEng.  R.B.Cas.  miBtooks  .. 

Davenix^  ft  SL  P.  K,  Oo.  ST  Iowa.  99. 

Damaoei  reosenaUtr  antielpaUd,  An  award  of 
damages,  under  the  atalutee,  embraces  only  those 
damagee  wUoh  may  reaiwnalily  be  antioipaled 
upon  the  assumpilon  that  the  line  will  be  built  and 
operated  with  dui- 


iik-i;,  uuu  a  speculative,   lomu- 
,_...intled.    Vowen  v.  naiieton  &  L. 

oBL4£t.   Tbe  owner  Is  entitled  to  re- 

eover  for  the  expense  of  any  additional  fencing  of 
cultlvati^  lands  made  necesssry  by  reason  of  the 
construction  of  Uie  road:  but  the  expense  of 
feoolng  uncultivated  land  should  it  at  any  future 
time  bo  cleared  or  cultivated,  la  too  remote  and  un- 
certain to  he  ssUmnted;  the  same  should  not  be 
taken  Into  consideration.  Rnleigh  A;  A.  A.  L.  R.  Go. 
V.  Wicker. Tt  N.C.  £20.  Tbe  Jury  may  consider  how 
muoh  the  burden  of  fencing  would  detract  from 
the  vnlue  of  the  land.  iMoutour  K.  Co.  v.  Rcott.  I 
Ponnyp.  (Pa-l  BOBc  Peoria  *  R.  I.  H.  Co.  v. '  ~ 


ILSSl;  and  tbe  neceeaity 
tenoes  mof  be  properly  cod 
A  C.  B-  Co.  V.  Unsiug,  H 
O.  L.  R.  Co.  V.  fitanley. »  I 
'-  tN.  T.  K."-— "" 


consequential  damagee  n 
tbe  ooiiBtraotlon  or  the 
«in»ldpreil.  and  not  slon. 
mediate.    Holier  v 


iddltlonn 
piaereo.  luuilmore.  I 
ind.  2*  Ni-w  York  , 
J.  J.  Eq,  a«3:  Pennsvl 
V.  Dunnrll.  SI  Pa.  A< 
ig  to  a  land  owner,  Ui 
ilting  nevcesarlly  troi 


ilCo. 


n  Pa.  SSI. 

Special  damaoa.  Special  damage  eulfpred  by  an 
orelinrd  may  be  allowed.  Belraa,TL  *  D.  R.  fSi.  v. 
Redwine.  U  Ga.  tTO.  If  a  building  Btands  in  tbe 
way  of  a  road,  which  It  is  neiwssary  to  distroy.  Its 
value  must  be  paid  by  the  unrpurttllnn;  and  the 
Jury,  in  estimaUng  Its  value,  will  take  Into  conctd- 
eratlon.  not  the  value  "(  the  mnterlFUo  eomposlng 
tbe  building,  but  the  value  of  tliu  building  da  such. 
Lafayette.  B.  &  H.  K,  O).  v.  WInslow,  &  III.  BIB. 
If  growing  crops  were  destroyed  by  the  appropria- 
tion of  the  right  of  woy  and  entry  thereunder,  tbe 
owner  may  prove  their  value  as  an  element  of 
damage.  T«noe  v.  Chlcaio,  M.  *  St.  P.  R  Co.  W 
lown.  em.  fi  Am.  t  Eng.  K.  R.  Cas.  aiT. 

Irt^ru  to  (ami  a»  a  vtmte  !/•  bt  cimKiderea.  In 
estimating  the  damages  for  ttie  loeatton  of  a  rail- 
road over  a  farm,  the  Injury  should  not  be  limited 
lo  the  legal  subdlvftions  of  land  traversed  by  the 
___>  ,.....,._._..._. .jjig,^,.^  ^  a  whole  should 
Ti  V.  BurUngton  etc.  R.  Co. 
AtchlBoi)  Tlolon  Depot  k 


do.  as  Wis.  «a.  where  a  t&rm  oonelsted  of  two 
hundred  and  forty  sores,  and  the  petition  deaoribes 
tbe  road  as  running  through  both  the  ouarterseo- 
tlon  and  the  eighty  aore  piece,  the  Jury,  In  assessing 
damages  ahouid  consider  the  damage  done  to  tbe 
wholefann.  KelthsburgAG.  R.O>.  v.  Henry.nill. 
WO.  Where  a  creek  wasa  boundary  line  twtween 
Atohison  and  Doniphan  Countlea.  and  some  siitv 
acres  of  the  farm- were  in  Atchison,  and  tbe  bal- 
ance in  Doniphan  County.tbe  couitdld  not  err  In 
permitting  an  inquiry  as  to  the  damages  to  tbe  farm 
Bsa  whole,  Including  that  part  In  Atchison  County, 
and  In  rendering  Judgment  tor  such  damages. 
Aloblson*N.  H.  Co.  V- Gough,W  Kan.  91.  In  as- 
ei-tmlng  tbe  damages  (o  another  portion  of  a  farm, 
a^lile  from  tbe  value  of  the  land  taken  for  a  right 
of  way.  the  Jury  should  oonslder  the  road  as  run- 
ning nnlv  through  the  farm,  and  not  ooosider  any 
general  beneltt  which  tbe  road  may  pro\'e  In  mak- 
"         fortravel.    St. 


I  of  the  1 


miwfderod.  FremontE. 

&M.T.R.CD.v.Wha1en.llNeb.GI».  Danger  to  teams 
and  penwns  Is  too  uncertain  an  element  of  damage 
to  be  considered.  MclIeyuoldHv.  Burlington  AO.B. 
R.CO.  I061II.  IBS;  Atchison  ft  D.  R.  Co.  v.  Ljon.  Bl 
Kan.TtS;  Parks  v. Wis.  Cent.  R.  Oa.  8S  Wis.  US.  The 
jury  should  not  consider  tbe  fotiure  to  maintain  the 
fenoeBBBBnelDmentof damage.  Jonca v. Chloogo ft 
I.R.Co.flSIll.38(X  The  fnoreosed  danger  of  the  de- 
atruotinn  of  buildings,  and  the  like,  &r  Oi«,  I*  too 
remote  and  contingent  tor  legal  Inouuy  iLanoe  v. 
Chicago  eta  R  Co.  BT  Iowa,  BafFlemlna  T.  Chicago, 
D.ftH.R.Co.UIowa,8I8;i«UnlonVSlageftJ.  VL 


tQS9, 


liEitOY  &  Western  R.  Co.  v.  Packer. 
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or  en^ne^.  In  the  opcrntlon  of  a  road,  are  prima 
facie  evidence  of  negliifence  on  the  part  of  the 
company. 

(January  5, 1889.) 

ERROR  from  the  District  Court  of  Sedgwick 
County,  to  review  a  judgment  on  a  verdict 
assessing  damages  for  land  taken  by  a  railroad 
company  for  its  right  of  way.    Reversed, 
The  facts  are  stuted  in  the  opinion. 
21e9»rs.  Geo.  R.  Peck*  A.  A.  Hard  and 
Robert  Dunlap  for  plaintiff  in  error. 

Mestr».  Sluss  &  Stanley  for  defendants  in 
error. 

HortoDt  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Ross  &  Packer  are  the  owners  of  the  8.  W. 
I  of  Sec.  26,  Tp.  29,  R  2  W.,  in  Sedgwick 
County.  On  the  16th  day  of  March,  1886,  Uie 
District  Judge  of  that  county  appointed  com- 
missioners to  appraise  the  lands  along  the  line 
of  the  Leroy  cc  Western  Railroad  Conpany 
through  the  county,  and  to  assess  the  damages 
for  the  right  of  way  of  the  road.  On  the  26th 
day  of  April,  1886,  the  commissioners  after 
viewing  the  said  southwest  quarter  and  the 
proposed  route  of  the  railroad  over  the  land, 


assessed  the  damages  as  follows:  Value  of 
land  taken  for  right  of  way,  $120.50;  damage 
to  land  not  taken,  $50;  damage  to  crops,  %'6 — 
aggregating  $1 78. 50.  The  right  of  way  cut  off 
from  the  north  side  of  the  quarter  about  six 
acres  of  land;  this  six  acre  strip  is  a  long, 
wedge  shaped  piece,  at  the  lower  end  about 
200  yards  wide  running  to  a  point  nearly  eight 
rods  in  length.  At  the  trial,  the  jury  assessed 
the  damages  at  $812,  and  judgment'  was  ren- 
dered accordingly.  The  railroad  excepted,  and 
brings  the  case  here.  Upon  the  trial  the  rail- 
road company  requested  the  court  to  give  the 
following  instruction: 

'*You  are  instructed,  in  assessing  the  amount 
of  plaintiff's  recovery,  that  you  may  take  into 
consideration  any  benefits  by  reason  of  con- 
struction of  railroad  through  the  premises  of 
plaintiff,  which  may  be  special  and  peculiar  to 
the  tract  of  laitd  in  question — that  is,  benefits 
different  from  and  in  excess  of  benefits  result- 
ing to  other  adjoining  land  not  intersected  by 
the  railroad." 

The  court  refused  the  request,  holding  that 

benefits,  although  special,  could  not  be  set  off 

against  the  value  or  the  strip  taken  for  the 

right  of  way,  or  against  the  damages  to  the  re- 

'  mainder  of  the  land. 


Co.  58  Barb.  467:  Sunbury  &  E.  R.  Ck).  v.  Hmnmell.  27 
Pa.  60;  Lehiffh  VaUey  R.  Ck>.  v.  Lazarus,  28  Pa.  »)»; 
Patten  v.  Northern  Cent.  R.  Co.  88  Pa.  426;  Lafayette 
PL  Head  Ck).  v.  New  Albany  &  S.  R.  Go.  18  Ind.  90); 
tdthougrh  there  are  decisions  to  the  contrary.  Phlla. 
A  R.  R.  Co.  V.  Yelser,  8  Pa.  866;  Re  Utica  etc.  R.  Co. 
•66  Barb.  4S6;  Somervllie  &  E.  R.  Co.  v.  Douifhty,  22  N. 
J.  L.  485;  Proprietors  of  Locks  &  Canals  v.  Nashua 
A  L.  R.  Corp.  10  Cush.  802;  Colvill  v.  St.  Paul  &  C. 
R.  Go.  19  Minn.  283:  Hatch  v.  Cincinnati  &  I.  R.  Go. 
18  Ohio  St.  124;  Adden  v.  White  Mts.  N.  H.  R.  Go. 
£5  N.  H.  418.  Under  the  Statutes  of  Indiana  danger 
from  fire  should  l>e  considered  in  the  assessment  of 
damages.  Swinney  v.  Ft.  Wayne  etc.  R.  Go.  GO  Ind. 
205;  Lafayette  eta  R.  Co.  v.  Murdock.  68  Ind. 
137. 

Measure  of  damaoes.  The  true  measure  of  dam- 
ages Is  the  alfTerence  l>etween  the  market  value  of 
the  whole  tract  l>efore  the  taking,  and  that  of  the 
remainder  after  the  taking,  ezdudlner  any  en- 
hancement of  value  by  the  DuUdlng  of  the  road. 
St.  Louis,  A.  Sc  T.  R.  Go.  V.  Anderson.  80  Ark.  167; 
BanvlUe  etc.  R.  Go.  v.  Gearhart.  81*  Pa.  280;  East 
Brandvwlne  &  W.  R.  Go.  v.  Ranok,  78  Pa.  454;  Jaok- 
sonvflfe  &  8.  E.  R.  Go.  V.  Walsh,  106  111.  2SB.  The 
marketable  value  of  property  is  the  amount  for 
vhich  the  property  would  sell  if  put  upon  the  open 
market  and  sold  in  the  manner  in  which  property 
is  ordinorily  sold  in  the  oommunity  in  which  It  is 
situated.  Everett  v.  Union  Pao.  R.  Go.  60  Iowa,  248. 
The  damaffes  must  be  for  an  actual  diminution  of 
the  market  value  of  the  land,  and  not  speculative. 
Pose  V.  Chicago  eto.  R.  Go.  70  TU.  824:  Eberhart  v. 
ChlcaKp  eto.  R.  Go.  Id.  847;  Turner  v.  R.  Go.  8  Phlla. 
485.  The  question  for  the  Jury  to  determine  is. 
What  was  the  value  of  the  property  in  question  on 
the  day  when  the  report  of  the  commissioners  was 
filed?  Robbins  v.  St.  Paul  etc.  R.  Go.  22  Minn.  286. 
The  Jury  should  value  the  proper^  without  refer- 
ence to  the  person  of  the  owner  or  the  actual  state 
of  hlB  business.  Pittsburgh  &  L.  B.  R.  Go.  v.  Robin- 
«on,  05  Pa.  426.  The  question  is.  How  much  leas 
in  value  was  the  farm  immediately  after  taking  the 
land  for  right  of  way,  and  m  consequence  thereof, 
than  it  was  immediately  before,  not  taking  mto  ac- 
count any  supposed  benefits  to  result  from  the 
building  of  the  railroad?  Harrison  v.  Iowa  Mid- 
land R.  Go.  as  IowM28^Brooks  v.  Davenport  &  St. 
P.  R.  Go.  87  Iowa,  09.  The  inquliv  as  to  damages 
should  be  confined  to  the  tract  of  land  described  in 
the  petition,  in  the  absence  of  a  cross  biU  by  the  de- 
fendanc  showing  that  he  owns  oontiguoua  lands 
which  will  be  damaged.  Jones  v.  Chicago  &  L  R.  Co. 
<S8  lU.  380.  The  cost  of  Improvements  upon  the  land 
should  not  be  consldered,unle6s  they  in  fact  increase 
its  value  to  the  extent  of  their  cost.  Jacksonville  & 
S.  £.  R.  Co.  V.  Walsh,  106  111.  263.  Where  the  award 
provides  that  if  the  owners  shall  retain  poesesslon 
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three  months  they  will  sustain  no  damages  to  their 
business,  if  the  railway  company  waits  three 
moutlis  before  taking  possession,  it  avoids  payment 
of  that  clav  of  damages.  Glcnnon  v.  Chicago  etc. 
R.  Co.  70  IIL  601.  Interest  from  the  date  of  the 
award  of  the  commissioners  should,  as  a  general 
rule,  be  allowed,  not  strictly  as  damages  but  as  an 
equitable  mode  of  compensating  the  owner  for  the 
necessarv  delay  in  ultimately  ascertaining  the 
amount  ne  is  eiitltled  to  be_paia.  Metier  v.  Easton 
&  A.  R.  Co.  37  N.  J.  L.  £2;  Drury  v.  Midland  R.  Co. 
127  Mass.  571;  Re  Plgott  &  The  Great  Western  R.  Co. 
L.R.18Gh.  Div.140. 

Value  of  land  for  Us  uses  and  jmrposes.  The  value 
of  land  for  farm  use  is  a  proper  subject  of  inquiry* 
Michigan  A.  L.  R.  Co.  v.  Barnes,  44  Mich.  223.  The 
Jury  are  to  take  into  consideration,  not  only  the 

gurposes  to  which  the  land  is  or  has  been  applied, 
ut  any  other  beneficial  purposes  to  which  it  may 
be  applied,  which  would  affect  the  amount  of  com- 
pensation or  damages.  Cincinnati  &  8.  R.  Co.  v. 
Loc^orth,  80  Ohio  St  108;  Colvill  v.  St.  Paul  &  G. 
R.  Co.  19  Minn.  283.  In  condemning  land  its  value 
Is  to  be  assessed  with  reference  to  what  it  is  worth 
for  sale  in  view  of  the  use  to  which  it  may  be  put, 
and  not  simply  with  reference  to  its  productive- 
ness to  the  owner  in  the  condition  in  which  be  has 
seen  fit  to  leave  it.  Mississippi  River  Bridge  Go.  v. 
Ring,  58  Mo.  401.  Any  purpose  for  which  the  same 
is  adapted,  and  which  enters  mto  and  affects  its 
market  value  mi^  be  nroperly  considered.  Sher- 
man V.  St.  Paul  etc.  R.  Co.  dO  Mann.  2:27. 

Value  of  tract  cut  off.  The  fact  that  a  part  of  the 
land  is  cut  off  should  be  taken  into  consideration 
in  assessment  of  the  damages.  Peoria,  A.  &  D.  R. 
Go.  V.  Sawyer,  71  111.  361.  Where  a  tract  of  five 
acres  was  by  the  right  of  way  cutoff  from  the  body 
of  plaintiff^s  farm,  it  was  held  that  the  value  of  the 
five  acres  might  be  proved.  The  Jury  might  well 
consider  the  value  of  the  component  parts.  Har- 
rison V.  Iowa  Midland  R.  Go.  36  Iowa,  3133.  Where  a 
highway  ran  through  the  property,  and  the  rail- 
road ran  through  a  part  thereof  which  lay  between 
the  highwav  and  the  Mississippi  River,  evidence 
was  held  admissible  to  show  what  sucn  portion, 
taken  by  Itself,  was  worth,  without  the  railroad,  at 
the  time  of  the  taking  aforesaid,  and  what  the  bal- 
ance would  be  worth  after  taking  out  the  piece 
appropriated  by  the  railroad.  Colvill  v.  St.  Paul  &  C 
R.  Co.  19  Minn.  288.  Plalnt'2  was  owner  of  one 
hundred  and  twenty  acres  of  land,  consisting  of 
three  forties  \n  line  from  east  to  west  In  assc^ss- 
ing  the  compensation  to  be  paid  to  the  plamtiff,  he 
is  entitled  to  have  the  effect  of  the  appropriation 
of  the  right  of  way  across  the  two  westerly  forties 
upon  the  easterly  forty  considered  and  taken  into 
account.  Wilmes  v.  Minneapolis  &  N.  W.  R.  Go.  28 
Minn.  242L 
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It  is  coD^ededby  all  the  parties  that  neither 
general  nor  special  benefits  can  be  set  off 
against  the  value  of  the  strip  or  part  taken  for 
the  right  of  way.  The  question  is  therefore 
presented  whether  special  benefits  from  the  con- 
struction of  the  railroad  or  any  improvement 
thereby  may  be  set  off  against  the  damages  to 
the  remainder  of  the  land. 

If  it  were  not  for  the  provisions  of  the  Con- 
stitution of  the  State,  as  a  matter  of  justice, 
the  benefits,  direct  and  special,  to  the  land 
owner  should  be  charged  in  making  the  esti- 
mate of  the  amount  to  which  he  is  justly  enti- 
tled for  the  appropriation  of  the  right  of  way. 
Wichita  <&  W.  E,Co,y.  Kuhn,  88  Kan.  675-678. 

Under  the  Constitution,  are  such  benefits  to 
be  deducted  or  allowed  from  the  compensation 
required  to  be  paid? 

Section  4,  art.  12,  of  the. Constitution  or- 
dains: 

"  No  right  of  way  shall  be  appropriated  to 
any  corporation  until  full  compensation  there- 
for be  first  made  in  money,  irrespective  of  any 
benefit  from  any  improvement." 

This  section  of  the  Constitution  was  referred 
to  and  construed  seventeen  years  ago  in  8t, 
Joseph  liailroad  Company  v.  Orr,  8  Kan.  419. 
It  was  said  in  that  case: 

"  The  plaintiff  in  error  offered  evidence  to 
show  that  benefits  accrued  to  the  land  of  ap- 
pellant by  reason  of  building  the  road.  The 
couri  refused  to  permit  any  evidence  on  that 
point  to  go  to  the  jury,  and  correctly.  Section 
4  of  article  12  of  the  Constitution  is  conclu- 
sive on  this  point." 

The  writer  of  that  opinion  was  Kingman, 
late  Chief  Justice.  As  he  was  a  member  of 
the  Constitutional  Convention  of  1859,  and 
the  chairman  of  the  committee  upon  judiciary 
in  the  convention,  this  decision  is  entitled  to 
great  consideration. 

In  Hunt  V.  SmitK  9  Kan.  137,  Mr,  Justice 
Valentine,  following  the  case  of  St.  Joseph 
Baitroad  Company  v.  Orr,  supra,  said: 

"  The  commissioners  must  appraise  the  value 
of  the  land  appropriated,  and  assess  the  dam- 
ages to  that  not  appropriated  [not  actually 
taken],  irrespective  of  any  supposed  benefits 
to  that  not  appropriated  [not  actually  taken]." 

In  Betsner  v.  Atc/iison  Union  Depot  db  B. 
Co.  27  Kan.  882,  it  was  said: 

**  Under  the  provisions  of  section  4,  art.  12, 
of  the  Constitution  of  the  State  a  railway 
company  must  pay  for  the  right  of  way,  ir- 
respective of  any  benefit  from  the  propose 
improvement  of  the  company;  and  the  com- 
pensation for  such  right  of  way  appropriated 
to  the  use  of  the  company  includes,  not  only 
the  value  of  the  property  taken,  but  also  the 
loss  the  land  owner  sustams  in  the  value  of  his 
property  by  bein^  deprived  of  a  portion  of  it." 

This  construction  of  the  Constitution  is  fully 
sustained  by  the  decisions  of  other  States  hav- 
iuK  similar  constitutional  provisions. 

In  Pierce  on  Railroads,  222,  it  is  said: 

"The  deduction  of  benefits  in  the  assess- 
ment of  damages  is  prohibited  by  the  Consti- 
tutions of  some  States— as  Ohio,  Kansas  and 
Alabama — and  by  statutes  in  other  States." 

Section  18,  art.  1,  of  the  Iowa  Constitution, 
in  force  in  1871,  is  in  the  following  words: 

"Private  property  shall  not  m  taken  for 
public  use  without  just  compensation  first  be- 
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ing  made  or  secured  to  be  made  to  the  owner 
thereof,  as  soon  as  the  damages  shall  be  as- 
sessed by  a  Jury,  who  shall  not  take  into  con- 
sideration any  advantage  that  may  result  to- 
said  owner  on  account  of  the  improvement  for 
which  it  is  taken." 

In  Frederick  y.  Shane,  82  Iowa,  264,  it  wa» 
held  that  "In  the  assessment  of  damages  an 
individual  sustains  in  the  location  of  a  road 
over  his  lands,  the  jury  cannot,  under  article  1, 
section  18,  of  the  State  Constitution,  take  into- 
consideration  any  advantage  or  benefit  that 
may  result  to  the  owner  by  reason  of  the  estab- 
lishment of  the  road— as  that  it  would  tend  U> 
drain  and  improve  the  land."  See  also,  to  the 
like  effect,  Brooks  y.  Davenport  d  St.  P.  B.  Co. 
87  Iowa,  99. 

In  Arkansas,  section  9,  art.  12,  of  the  Con- 
stitution of  1874,  provides  that  compensation 
must  be  made  in  monev,  and  be  ascertained 
irrespective  of  any  benents  from  the  proposed 
improvement.  IJnder  that  provision,  in  St. 
Louis  Bailroad  Company  v.  Anderson,  39  Ark. 
167,  it  was  said: 

"  The  owner's  damages  for  the  right  of  way 
to  a  railroad  over  his  land  cannot  be  dimin- 
ished by  the  estimated  benefit  likely  to  accrue 
to  his  remaining  property  by  the  building  of 
the  road." 

In  Indiana  in  1858,  and  also  in  1878,  the 
statute  declared  that,  "  In  estimating  aiw  dam- 
a^  [for  the  appropriation  of  land  for  the 
nght  of  way  of  a  railroad]  no  deduction  shall 
be  made  for  any  benefit  tJiat  may  be  supposed 
to  result  to  the  owner  from  the  contemplated 
work." 

In  Evansville  Bailroad  Company  v.  Fitz- 
Patrick,  10  Ind.  i20,  the  court  decided  that, 
"  Under  the  statute,  the  jury,  in  determining 
the  amount  of  damages  resulting  from  the  con- 
struction of  a  railroad,  are  to  exclude  from 
their  consideration  all  future  benefits  that  may 
accrue  to  the  owner  of  the  land."  See  also 
Grand  Rapids  dkLBCo.  v.  Horn,  41  Ind.  479. 

It  is  contended,  however,  that  as  the  pro- 
vision of  our  Constitution  concerning  rie^ht  of 
way  was  taken  from  the  Constitution  of  Ohio, 
the  decisions  of  that  State,  prior  to  the  adop- 
tion of  our  Constitution,  must  control.  To 
this  we  agree,  and  the  result  is  the  same  as 
given  above. 

In  Oiesy  v.  Cincinnati  Bailroad  Company,  4 
Ohio  St.  803,  it  was  said  "  That  the  jury  ia 
assessing  the  market  value  of  the  property  ap- 
propriated to  a  public  use  have  no  right  to  con- 
sider or  make  any  use  of  the  fact  that  it  has 
been  increased  in  value  by  the  proposal  or  con- 
struction of  the  improvement."  The  opinion 
in  that  case  was  delivered  bv  Ranney,  J.,  one 
of  the  ablest  of  the  Ohio  Judges.  He  said, 
among  other  things:  "  The  word  irrespective, 
in  the  Constitution,  relates  to  this  full  compen- 
sation, and  binds  the  jury  to  assess  the  amount 
without  looking  at  or  regarding  anv  benefits 
contemplated  by  the  construction  of  the  im- 
provement. When  this  is  done,  and  this  con- 
sideration wholly  excluded,  the  jury  have 
nothing  to  do  but  ascertain  the  fair  market 
value  of  the  property  taken;  which  is  but  say- 
inff  that  nothing  shall  be  deducted  from  that 
value  on  account  of  such  benefits." 

In  Cleoeland  Bailroad  Company  y.  BaU,  5 
Ohio  St.  668,  it  was  said:  "After  the  testimony 
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was  closed,  the  court  was  requested  by  the 
cooQsel  for  the  plamtiff  in  error  to  charge  the 
iury,  amongst  other  things,  as  follows: 

"  3.  That  it  is  proper  for  the  Jary  to  con- 
sider the  benefits,  by  reason  of  the  appropria- 
tion, to  the  residue  of  the  tract  through  which 
tlie  appropriation  is  made,  for  the  purpose  of 
^determining  whether  such  residue  is  mjured  by 
the  appropriation. 

"  4i  That  if  the  Jury  are  of  opiDlon  that  the 
whole  of  the  residue  of  the  tract  through 
which  the  appropriation  is  made,  is  not  dimm- 
ished  in  value  by  the  appropriation,  that  no 
damages  are  to  be  asse^ed  for  any  injury 
which  it  may  be  claimed  is  done  by  the  appro- 
priation to  such  residue. 

"  These  instructions  the  court  refused  to  give 
to  the  jury,"  and  "as  to  the  third  point  re- 
quested, the  court  charged  the  jury:  '  That 
by  the  Constitution  of  the  State,  and  their 
oaths,  ihey  were  required  to  assess  the  defend- 
ant's damages  or  the  amount  of  his  compen- 
sation, irrespective  of  any  benefit  proposed  by 
the  plaintiff  as  a  railroad  company;  and  that 
they  were  to  exclude  all  real  or  imaginary  bene- 
fits from  their  consideration.' 

"  As  to  the  fourth  point  requested,  the  court 
charged  the  jury:  '  That  the  Constitution  of 
the  State  provided  that  the  compensation  shall 
be  assessed  by  the  jury  without  deduction  of 
benefits  to  any  property  of  tbe  owner.  That 
to  charge  the  jury  as  requested  would  be  ask- 
ing them  to  disregard  this  provision  of  tbe 
Constitution  as  well  as  art.  18,  sec.  6,  which 
provides  that  the  compensation  made  to  the 
owner  of  the  property  shall  be  irrespective  of 
any  benefits  from  any  improvement  propos^ 
by  said  corporation.'  ^ 

The  supreme  court,  Bartley,  Ch,  J.,  deliver- 
ing the  opinion,  said  there  was  no  error  in  the 
instructions  of  the  court  to  the  juir.  There 
was  something  said  in  the  opinion,  that  where 
a  local  benefit  or  advanta/re  was  blended  with 
a  local  incidental  injury,  the  Jury  misht  con- 
sider the  same;  but  it  was  not  decided  in  that 
case  that  the  owner,  for  local  incidental  injury 
to  the  residue  of  his  land,  could  be  allowed 
any  deduction  for  the  separate  local  benefit. 
Both  of  the  Ohio  decisions  referred  to  were 
rendered  only  a  few  years  prior  to  the  adop- 
tion of  our  Constitution. 

Tbe  case  of  Kramer  v.  OUteland  Railroad 
Company,  5  Ohio  St.  140,  cited  as  supporting 
the  allowance  of  special  benefits,  was  made 
under  tbe  Ohio  Constitution  of  1802,  an^l  not 
the  Constitution  in  force  at  the  time  of  the 
adoption  of  our  own.  The  Ohio  Constitution 
of  1802  permitted  the  railroad  to  set  off  aeainst 
the  value  of  the  property  taken  for  public  use 
the  increased  benefits  arising  from  the  improve- 
ment; and  it  therefore  differed  widely  from  the 
Ohio  Constitution  in  force  in  1859. 

It  is  contended,  however,  by  the  railroad 
company,  that  as  this  court,  in  Atchison  Bail- 
road  Company  v.  BlacLshire,  10  Kan.  477, 
reco^ized  that  the  fair  way  of  determining 
the  mjury  for  the  appropriation  of  a  right  of 
way  is  to  determine  the  market  value  of  the 
premises  before  tbe  right  of  way  is  set  apart, 
and  then  again  after,  and  that  the  difference 
will  be  tbe  true  measure  of  damages;  and  as 
this  rule  has  also  been  followed  by  tbe  court  in 
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many  cases— that  this  permits  benefits  to  be 
considered;  and,  therefore,  that  Uie  construc- 
tion given  to  the  constitutional  provisions  al- 
ready referred  to  cannot  be  sustained. 

If  this  latter  rule  permitted  separate  benefits 
to  be  considered,  so  lar  as  they  affect  the  value 
of  the  premises  iniured,  we  suppose  the  rule 
must  give  way  to  the  provisions  of  the  Consti- 
tution, which  all  concede  are  paramount.  But 
this  rule  does  not  conflict  with  our  construction 
of  the  constitutional  provision,  excepting  in  a 
few  cases  only;  and  the  conflict  is  more  the- 
oretical than  substantial.  The  Iury  do  not 
generallv  consider  benefits,  when  they  ascertain 
the  market  value  of  the  land  before  the  appro- 
priation, and  then  the  market  value  of  the  land 
after  the  appropriation  or  construction  of  the 
railroad,  and  determine  the  difference  as  the 
damages.  But  even  if  the  rule  in  the  Black- 
shire  Case  is  not  always  accurately  correct,  the 
railroad  company  cannot  complain  of  the 
adoption  of  the  rule,  because  under  Its  con- 
struction it  is  beneficial,  not  detrimental. 

We  have  already  held  that  farmers  living  in 
the  neighborhood  of  the  land  in  question,  well 
acquainted  with  its  situation  and  fertility,  its 
advanta^  and  disadvantages,  are  qualified  to 
state  their  opinions  in  regard  to  its  value  before 
and  after  the  road  was  constructed  through  it. 
Such  witnesses  are  competent,  not  strictly  as 
experts  having  peculiar  skill  and  scientific  at- 
tainments, but  as  persons  having  particular 
knowledge  of  the  facts  in  issue.  We  are  not 
inclined  to  extend  the  rule  in  regurd  to  this 
character  of  evidence;  therefore,  the  opinion  of 
no  farmer,  not  living  in  the  neighborh€>od  of  the 
land,  and  not  acquainted  with  its  situation  and 
fertility,  its  advantages,  disadvantages,  etc., 
ought  to  be  received  m  regard  to  the  value  of 
the  land.  Farmers  not  employed  in  buying 
and  selling  real  estate,  and  having  no  know^ 
edge  of  the  facts  in  issue,  ou^ht  not  to  be  per- 
mitted to  give  their  opinions  from  an  examina- 
tion of  a  map  of  tbe  route  of  the  road,  or  upon 
hearsay  evidence  only.  Le  Boy  <&  W,B,  Co,  v. 
Hawk,  80  Kan.  688. 

Several  of  the  witnesses,  who  were  farmers, 
were  permitted  to  testify  the  amount,  in  Uieir 
Judgment,  per  acre  that  the  land  would  be  de- 
preciated by  reason  of  the  location  of  the  road 
across  it. 

This  class  of  evidence  is  not  to  be  com- 
mended, and  falls  very  nearlv  within  the  ob- 
jections stated  in  Wichita  Bailroad  Company  v. 
Kuhn,  88  Ean.  675-^77.  The  opinion  filed 
upon  a  motion  for  a  rehearing  in  that  case  cor- 
rected the  second  part  of  the  syllabus  reported 
in  38  Ean.  104.  Witnesses,  competent  there- 
for, may  give  their  opinions  as  to  the  value  of 
the  property  appropriated  for  right  of  way,  but 
not  as  to  the  amount  of  damages  caused 
thereby.  They  mav  testify  to  the  market  val  ue 
of  the  property  before  the  right  of  way  is  set 
apart,  and  then  again  after;  but  any  violation 
01  this  rule,  prejudicial  to  the  interests  of  the 
opposing  party,  perils  a  favorable  verdict. 

In  Leavenworth  Bailway  Company  v.  Pavl, 
28  Ean.  816,  where  twowitnesses  were  allowed 
to  state  what  per  cent  the  property  was  dam- 
aged bv  the  appropriation  of  the  right  of  way, 
the  Judgment  was  not  reversed;  but  there  were 
many  oUier  things  stated  in  the  opinion,  tending 
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It  is  coD^edby  all  the  parties  that  neither 
general  nor  special  benefits  can  be  set  off 
against  the  value  of  the  strip  or  part  taken  for 
the  right  of  way.  The  question  is  therefore 
presented  whether  special  benefits  from  the  con- 
struction of  the  railroad  or  any  improvement 
thereby  may  be  set  off  against  the  damages  to 
the  remainder  of  the  land. 

If  it  were  not  for  the  provisions  of  the  Con- 
stitution of  the  State,  as  a  malter  of  justice, 
the  benefits,  direct  and  special,  to  the  land 
owner  should  be  charged  in  making  the  esti- 
mate of  the  amount  to  which  he  is  justly  enti- 
tle for  the  appropriation  of  the  right  of  way. 
Wichita  &  W.  ROo.y.  Kuhn,  88  Kan.  675-678. 

IJDder  the  Constitution,  are  such  benefits  to 
be  deducted  or  allowed  from  the  compensation 
required  to  be  paid? 

Section  4,  art.  12,  of  the. Constitution  or- 
dains: 

"  No  right  of  way  shall  be  appropriated  to 
any  corporation  until  full  compensation  there- 
for be  fii*st  made  in  money,  irrespective  of  any 
benefit  from  any  improvement." 

This  section  of  the  Constitution  was  referred 
to  and  construed  seventeen  years  ago  in  St. 
Joseph  liailroad  Company  v.  Orr,  8  Kan.  419. 
It  was  said  in  that  case: 

"  The  plaintiff  in  error  offered  evidence  to 
show  that  benefits  accrued  to  the  land  of  ap- 
pellant by  reason  of  building  the  road.  The 
couri  refused  to  permit  any  evidence  on  that 
point  to  go  to  the  jury,  and  correctly.  Section 
4  of  article  12  of  the  Constitution  is  conclu- 
sive on  this  point" 

The  writer  of  that*  opinion  was  Kingman, 
late  Chief  Justice.  As  he  was  a  member  of 
the  CoDstitutional  Convention  of  1859,  and 
the  chairman  of  the  committee  upon  judiciary 
in  the  convention,  this  decision  is  entitled  to 
great  consideration. 

In  Hunt  V.  Smith,  9  Kan.  137,  Mr.  Justice 
Valentine,  following  the  case  of  St.  Joseph 
Baitroad  Company  v.  Orr,  supra,  said: 

"  The  commissioners  must  appraise  the  value 
of  the  land  appropriated,  and  assess  the  dam- 
ages to  that  not  appropriated  [not  actually 
taken],  irrespective  of  any  supposed  benefits 
to  that  not  appropriated  [not  actually  taken]." 

In  Beisner  v.  Atchison  Union  llepot  d  R. 
Co.  27  Kan.  882,  it  was  said: 

"  Under  the  provisions  of  section  4,  art.  12, 
of  the  Constitution  of  the  State  a  railway 
company  must  pay  for  the  right  of  way,  ir- 
respective of  any  benefit  from  the  proposed 
improvement  of  the  company;  and  the  com- 
pensation for  such  right  of  way  appropriated 
to  the  use  of  the  company  includes,  not  only 
the  value  of  the  property  taken,  but  also  the 
loss  the  land  owner  sustams  in  the  value  of  his 
property  by  being  deprived  of  a  portion  of  it." 

This  construction  of  the  Constitution  is  fully 
sustained  by  the  decisions  of  other  States  hav- 
iuK  (Similar  constitutional  provisions. 

In  Pierce  on  Railroads,  222,  it  is  said: 

"The  deduction  of  benefits  in  the  assess- 
ment of  damages  is  prohibited  by  the  Consti- 
tutions of  some  States— as  Ohio,  Kansas  and 
Alabama — and  by  statutes  in  other  States." 

Section  18,  art.  1.  of  the  Iowa  Constitution, 
in  force  in  1871,  is  in  the  following  words: 

"Private  property  shall  not  to  taken  for 
public  use  without  just  compensation  first  be- 
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ing  made  or  secured  to  be  made  to  the  owner 
thereof,  as  soon  as  the  damages  shall  be  as- 
sessed by  a  Jury,  who  shall  not  take  into  con- 
sideration any  advantage  that  may  result  to- 
said  owner  on  account  of  the  improvement  for 
which  it  is  taken." 

In  Frederick  y.  Shane,  82  Iowa,  264,  it  wa» 
held  that  "In  the  assessment  of  damages  an 
individual  sustains  in  the  location  of  a  road 
over  his  lands,  the  jury  cannot,  under  article  1, 
section  18,  of  the  State  Constitution,  take  into- 
consideration  any  advantage  or  benefit  that 
may  result  to  the  owner  by  reason  of  the  estal>- 
lishment  of  the  road— as  that  it  would  tend  U> 
drain  and  improve  the  land."  See  also,  to  the 
like  effect,  Brooks  y.  Davenport  &  St.  P.  B.  Co, 
87  Iowa,  99. 

In  Arkansas,  section  9,  art  12,  of  the  Con- 
stitution of  1874,  provides  that  compensation 
must  be  made  in  mone^,  and  be  ascertained 
irrespective  of  any  benents  from  the  proposed 
improvement.  IJnder  that  provision,  in  St. 
Louis  Baitroad  Company  v.  Anderson,  89  Ark. 
167,  it  was  said: 

"  The  owner's  damages  for  the  right  of  way 
to  a  railroad  over  his  land  cannot  be  dimin- 
ished by  the  estimated  benefit  likely  to  accrue 
to  his  remaining  property  by  the  building  of 
the  road." 

In  Indiana  in  185S,  and  also  in  1878,  the 
statute  declared  that,  "  In  estimating  aiw  dam- 
ages [for  the  appropriation  of  land  for  the 
right  of  way  of  a  railroad]  no  deduction  shall 
be  made  for  any  benefit  that  may  be  supposed 
to  result  to  the  owner  from  the  contemplated 
work." 

In  EvansviUe  Baitroad  Company  v.  Mtz- 
Patrick,  10  Ind.  120,  the  court  decided  that, 
"  Under  the  statute,  the  jury,  in  determining 
the  amount  of  damages  resulting  from  the  con- 
struction of  a  railroad,  are  to  exclude  from 
their  consideration  all  future  benefits  that  may 
accrue  to  the  owner  of  the  land."  See  also 
Grand  Bapids  <&  1.  B.  Co.  y.  Horn,  41  Ind.  479. 

It  is  contended,  however,  that  as  the  pro- 
vision of  our  Constitution  concerning  right  of 
way  was  taken  from  the  Constitution  of  Ohio, 
the  decisions  of  that  State,  prior  to  the  adop- 
tion of  our  Constitution,  must  control.  To 
this  we  agree,  and  the  result  is  the  same  as 
given  above. 

In  Oiesy  v.  Cincinnati  Baitroad  Company,  4 
Ohio  St.  803,  it  was  said  "  That  the  jury  ia 
assessing  the  market  value  of  the  property  ap- 
propriated to  a  public  use  have  no  right  to  con- 
sider or  make  any  use  of  the  fact  that  it  has 
been  increased  in  value  by  the  proposal  or  con- 
struction of  the  improvement."  The  opinion 
in  that  case  was  delivered  bv  Ranney,  J.,  one 
of  the  ablest  of  the  Ohio  Judges.  He  said, 
among  other  things:  "  The  word  irrespective, 
in  the  Constitution,  relates  to  this  full  comx>en- 
sation,  and  binds  the  jury  to  assess  the  amount 
without  looking  at  or  regarding  any  benefits 
contemplated  by  the  construction  of  the  im- 
provement. When  this  is  done,  and  this  con- 
sideration wholly  excluded,  the  jury  have 
nothing  to  do  but  ascertain  the  fair  market 
value  of  tbe  property  taken;  which  is  but  say- 
inff  that  nothing  shall  be  deducted  from  that 
vaTue  on  account  of  such  benefits." 

In  Clewland  Baitroad  Company  y.  Batt,  5 
Ohio  St.  568,  it  was  said:  "After  the  testimony 
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"was  dosed,  the  court  was  requested  by  the 
coanael  for  the  plaintiiT  in  error  to  charge  the 
Jury,  amoD^  other  things,  as  follows: 

"3.  That  it  is  proper  for  the  Jaiy  to  con- 
sider the  benefits,  by  reason  of  the  appropria- 
tion, to  the  residue  of  the  tract  through  which 
the  appropriation  is  made,  for  the  purpose  of 
determining  whether  such  residue  is  injured  by 
the  appropriation. 

"  4l  Tliat  if  the  Jury  are  of  opinion  that  the 
whole  of  the  residue  of  the  tract  through 
'Which  the  appropriation  is  made,  is  not  dimin- 
ished in  value  by  the  appropriation,  that  no 
damages  are  to  be  assessed  for  any  injury 
which  it  may  be  claimed  is  done  by  the  appro- 
priation to  such  residue. 

"  These  instructions  the  court  refused  to  give 
to  the  jury,"  and  "as  to  the  third  point  re- 
quested, Uie  court  charged  the  jury:  '  That 
by  the  Constitution  of  the  State,  and  their 
oaths,  they  were  required  to  assess  the  defend- 
ant's damages  or  the  amount  of  his  compen- 
fiation,  irrespective  of  any  benefit  proposea  by 
the  plaintiff  as  a  railroad  companjr;  and  that 
they  were  to  exclude  all  real  or  imaginary  bene- 
fits from  their  consideration.' 

"  As  to  the  fourth  point  requested,  the  court 
<?harged  the  jury:  *  That  the  Constitution  of 
the  State  provided  that  the  compensation  shall 
be  assemed  by  the  jury  without  deduction  of 
benefits  to  any  property  of  the  owner.  That 
to  charge  the  jury  as  requested  would  be  asl£- 
ing  them  to  disregard  this  provision  of  the 
^Constitution  as  well  as  art.  18,  sec.  5,  which 
provides  that  the  compensation  made  to  the 
•owner  of  the  property  shall  be  irrespective  of 
any  benefits  from  anv  improvement  proposed 
by  said  corporation.*  *' 

The  supreme  court,  Bartley,  Ch.  J.,  deliver- 
ing the  opinion,  said  there  was  no  error  in  the 
'  instructions  of  the  court  to  the  jurv.  There 
was  something  said  in  the  opinion,  that  where 
a  local  benefit  of  advanta^re  was  blended  with 
a  local  incidental  injury,  the  jury  mi^bt  con- 
sider the  same;  but  it  was  not  decided  in  that 
case  that  the  owner,  for  local  incidental  injury 
to  the  residue  of  bis  land,  could  be  allowed 
any  deduction  for  the  separate  local  benefit. 
Both  of  the  Ohio  decisions  referred  to  were 
rendered  only  a  few  years  prior  to  the  adop- 
tion of  our  Constitution. 

The  case  of  Kramer  v.  Gleceland  Railroad 
Company,  6  Ohio  St.  140,  cited  as  supporting 
the  allowance  of  special  benefits,  was  made 
under  the  Ohio  Constitution  of  1802,  an^i  not 
the  Constitution  in  force  at  the  time  of  the 
adoption  of  our  own.  The  Ohio  Constitution 
of  1802  permitted  the  railroad  to  setoff  against 
the  value  of  the  property  taken  for  public  use 
the  increased  benefits  arising  from  the  improve- 
ment; and  it  therefore  differed  widely  from  the 
Ohio  Constitution  in  force  in  1859. 

It  is  contended,  however,  by  the  railroad 
company,  that  as  this  court,  in  Atchison  Bail- 
road  Company  ▼.  Blachshire,  10  Kan.  477, 
reco^ized  that  the  fair  way  of  determining 
the  m jury  for  the  appropriation  of  a  right  of 
way  is  to  determine  the  market  value  of  the 
premises  before  the  right  of  way  is  set  apart, 
and  then  again  after,  and  that  the  difference 
will  be  the  true  measure  of  damages;  and  as 
this  rule  has  also  been  followed  by  the  court  in 
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many  cases — that  this  permits  benefits  to  be 
considered;  and,  therefore,  that  the  construc- 
tion given  to  the  constitutional  provisions  al- 
ready referred  to  cannot  be  sustained. 

If  this  latter  rule  permitted  separate  benefits 
to  be  considered,  so  lar  as  they  affect  the  value 
of  the  premises  iniured,  we  suppose  the  rule 
must  give  way  to  the  provisions  of  the  Consti- 
tution, which  all  concede  are  paramount.  But 
this  rule  does  not  conflict  with  our  construction 
of  the  constitutional  provision,  excepting  in  a 
few  cases  only;  and  the  conflict  is  more  the- 
oretical than  substantial.  The  jury  do  not 
generallv  consider  benefits,  when  they  ascertain 
the  market  value  of  the  land  before  the  appro- 
priation, and  then  the  market  value  of  the  land 
after  the  appropriation  or  construction  of  the 
railroad,  and  determine  the  difference  as  the 
damages.  But  even  if  the  rule  in  the  Black- 
ahire  Que  is  not  always  accurately  correct,  the 
railroad  company  cannot  complain  of  the 
adoption  of  the  rule,  because  tmder  Its  con- 
struction it  is  beneficial,  not  detrimental. 

We  have  already  held  that  farmers  living  in 
the  neighborhood  of  the  land  in  question,  well 
acquainted  with  its  situation  and  fertility,  its 
advanta^  and  disadvantages,  are  qualified  to 
state  their  opinions  in  regard  to  its  value  before 
and  after  the  road  was  constructed  through  it 
Such  witnesses  are  competent,  not  strictly  as 
experts  having  peculiar  skill  and  scientific  at- 
tainments, but  as  persons  having  particular 
knowledge  of  the  facts  in  issue.  We  are  not 
inclined  to  extend  the  rule  in  regurd  to  this 
character  of  evidence;  therefore,  the  opinion  of 
no  farmer,  not  living  in  the  neighborhood  of  the 
land,  and  not  acquainted  with  its  situation  and 
fertility,  its  advanta^,  disadvantages,  etc., 
ought  to  be  received  in  regard  to  the  value  of 
the  land.  Farmers  not  employed  in  buyins 
and  selling  real  estate,  and  having  no  knowf 
edge  of  the  facts  in  issue,  ou^ht  not  to  be  per- 
mitted to  give  their  opinions  from  an  examma- 
tion  of  a  map  of  the  route  of  the  road,  or  upon 
hearsay  evidence  only.  Le  Boy  A  W.  B,  Co.  v. 
Hawk,  89  Ean.  688. 

Several  of  the  witnesses,  who  were  farmers, 
were  permitted  to  testify  the  amount,  in  their 
judgment,  per  acre  that  the  land  would  be  de- 
preciated by  reason  of  the  location  of  the  road 
across  it. 

This  class  of  evidence  is  not  to  be  com- 
mended, and  falls  very  nearlv  within  the  ob- 
jections stated  in  Wichita  Railroad  Company  v. 
Kuhn,  88  Kan.  675-«77.  The  opinion  filed 
upon  a  motion  for  a  rehearing  in  that  case  cor- 
rected the  second  part  of  the  syllabus  reported 
in  ^  Kan.  104.  Witnesses,  competent  there- 
for, may  give  their  opinions  as  to  the  value  of 
the  property  appropriated  for  right  of  way,  but 
not  as  to  the  amoimt  of '  damages  caused 
thereby.  They  mav  testify  to  the  market  val  ue 
of  the  property  before  the  right  of  way  is  set 
apart,  and  then  again  after;  but  any  violation 
of  this  rule,  prejudicial  to  the  interests  of  the 
opposing  party,  perils  a  favorable  verdict. 

In  Leavenieorth  Bailtoay  Company  v.  Pavl, 
28  Kan.  816,  where  twowitnesses  were  allowed 
to  state  what  per  cent  the  property  was  dam- 
aged bv  the  appropriation  of  the  right  of  way, 
the  judgment  was  not  reversed;  but  there  were 
many  ouier  things  stated  in  the  opinion,  tending 
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to  show  that  the  evideoce  of  these  two  witnesses 
alone  was  not  sufficiently  prejudicial,  even  if 
erroneous,  to  require  a  new  trial.  Neither  the 
syllabus  nor  opinion,  however,  fully  justifies 
the  admission  of  such  evidence.  See  Kansas 
Cent.  B.  Co,  v.  AUen,  24  Kan.  83;  Boberts  v. 
Brotcn  Co,  21  Kan.  247;  Wichita  iSb  W.  K  Co, 
V.  Kuhn,  supra. 

It  is  objected  that  the  court  instructed  the 
jury  that  thev  might  take  into  consideration  the 
mcreased  risk  or  exposure  by  fire  on  the  plaint- 
iff's premises,  which  might  accidentally  result 
from  the  operation  of  the  road  through  the 
same;  and  also  that  they  might  consider  the  in- 
creased risk  or  probability  of  stock  upon  the 
premises  being  killed  or  injured  as  the  result  of 
accident  for  which  the  company  would  not  be 
responsible.  The  design  of  the  law  is  to  fully 
compensate  the  land  owner  for  all  injury  he 
may  sustain  by  reason  of  the  appropriation  of 
his  land  to  the  uso  of  the  road,  and  which  shall 
grow  out  of  or  be  occasioned  by  its  location  and 
use  at  that  place.  This  being  true,  it  follows 
that  it  is  proper  for  the  jury  to  consider  whether 
his  stock  would  be  liable  to  be  accidentally 
killed,  or  his  crops,  fences  and  buildings  de- 
stroyed by  fire,  without  fault  on  the  part  of  the 
railroad  company.  If  there  was  a  liability  to 
such  injuries,  its  tendency  would  be  to  depre- 
ciate the  value  of  the  farm  in  its  use,  as  well  as 
in  the  market.  It  must  be  borne  in  mind  that 
these  things  are  proper  to  be  corsidered  so  far 
only  as  they  tend  to  depreciate  the  value  of  the 
farm  or  tractof  land.  Kanms  City  A  E,  E,  Co, 
V.  Kreqelo,  82  Kau.  610;  Weyer  v.  CUcago,  W, 
&  N,  R,  Co,  68  Wis.  180;  St,  Ijouis  &  8,  E,  R. 
Co.  V.  Teters,  68  111.  144;  Lewis,  Eminent  Do- 
main, §g  496,  497;  Mills,  Eminent  Domain,  2d 
ed.  §§  162,  168. 

But  instructions  concerning  the  danger  to 
which  the  stock  thereon  will  be  exposed,  so  far 
as  the  same  affects  the  value  of  the  farm,  or  in- 
structions concerning  danger  from  fire  to 
buildings,  fences,  timber  or  crops  upon  the  re- 
mainder of  the  land,  in  so  far  as  it  depreciates 
the  value  of  the  property,  ought  not  to  be  given, 
unless  there  is  evidence  intrc.'uced  in  the  case 
upon  which  to  found  such  instructions.  In 
this  case  there  is  scarcely  anv,  and  perhaps  we 
may  say  no,  evidence,  tenains  to  show  any 
special  facts  of  depreciation  in  tne  value  of  the 
property  from  danger  from  fire  or  from  danger 
to  stock. 

Chief  Justice  Shaw,  in  Proprietors  of  LocJis  dt 
Canals  v.  Nashtui  db  L.  R,  Uorp,  10  Gush.  885, 
expressed  the  opinion  that  danger  from  fire  may 
enter  into  the  estimate  of  damages,  if  the  danger 
be  *  "imminent  and  appreciable."  Where, 
however,  the  house  and  other  buildings  on  the 
premises  are  distant  from  the  right  of  way,  and 
beyond  real  danger  from  the  operation  of  the 
road,  no  compensation  for  danger  from  fire  to 
those  buildings  should  be  allowSl.  If  crops  or 
any  improvements  are  in  such  close  proximity 
to  the  railroad  as  to  render  danger  from  fire 
•*  imminent  and  appreciable,"  then,  of  course, 
this  matter  should  be  considered.  WMcr  v. 
Eastern  R,  Go,  2  Met.  147;  Hatch  v.  Oincin- 
nati  &  I.  R  Co,  18  Ohio  St.  92. 

The  danger  or  exposure  of  buildings,  fences, 
timber  or  crops  from  fire  is  an  entirely  different 
question  from  that  involved  in  its  destruction 
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by  fire  without  fault  of  the  company.  In  the 
one  case,  while  the  risk  or  exposure  may  some- 
what decrease  the  value  of  the  property,  and  is 
a  legitimate  consideration  for  what  it  may  be 
worth  in  fixing  the  compensation  to  the  owner, 
in  the  other  case,  the  destruction  of  building,, 
fences,  timber  or  crops  by  fire  is  a  field  of  m- 
quiiT  so  remote  and  contingent  as  to  be  without 
and  beyond  any  range  of  damages  known  to  the 
law.  Lance  v.  Chicago,  M,  &  St,  P,  R,  Co,  57 
Iowa,  686. 

In  this  case  it  appears  from  the  evidence  that 
there  was  a  house  and  bam  somewhere  upon 
the  farm,  but  we  cannot  tell  from  the  evidence 
how  near  they  were  to  the  railroad  or  right  of 
way.  Yery  little  is  testified  to  about  any  crops 
upon  the  farm  along  or  in  the  vicinity  of  the 
right  of  way.  No  evidence  was  offered  tend- 
ing to  show  a  decrease  in  the  rental  value  or 
increase  of  the  cost  of  insurance  of  the  property, 
whereby  it  was  depreciated  by  reason  of  danger 
from  fire  from  passing  trains.  If  Instructiona 
regarding  danger  from  fire  to  buildings,  crops, 
etc.,  were  deemed  necessary,  evidence  should 
have  been  offered  showing  all  the  facts  in  re- 
gard to  the  situation  of  the  property  and  im- 
provements relatively  to  the  railroad.  The 
distance  from  the  road  to  which  the  danger 
from  fire  extends  might  also  have  b^n 
shown. 

Again,  if  special  instructions  were  deemed 
important  concerning  the  increased  lisk  or 
probability  of  stock  u^n  the  premises  being 
accidentally  killed  or  injured,  then  evidence 
should  have  been  offered  that  the  farm  or  land 
was  used  for  stock  purposes,  or  that  it  was 
specially  adapted  for  tnose  purposes.  If  a  rail- 
road runs  through  a  farm  used  for  as'ncultural 
purposes  only,  or  runs  through  a  lot  in  a  city 
or  vil1a/;e  where  stock  are  not  kept,  an  instruc- 
tion concerning  the  danger  to  which  the  stock 
upon  the  property  will  be  expend  would  be 
misleading  and  erroneous.  In  the  absence  of 
evidence  tending  to  show  danger  from  fire  or 
danger  to  stock,  special  instructions  asking  the 
jury  to  consider  these  things  should  not  be 
given. 

In  this  State  the  necessity  of  showing  special 
facts  upon  which  to  base  instructions  concern- 
ing exposure  to  fire  and  danger  to  stock  by  the 
operation  of  a  railroad  are  more  important  than 
in  many  Stales,  because,  in  this  State,  a  railroad 
company  is  not  only  responsible  for  all  fires 
which  occur  through  the  negligence  of  the 
company,  its  servants  or  employes,  but  the 
statute  makes  the  setting  out  of  such  fires,  in  the 
operation  of  a  railroad,  prima  facie  evidence  of 
negligence  on  the  part  of  the  company.  .  Com- 
piled Laws  1885,  chap.  84,  §  101;  Kansas  City 
d  E,  R,  Co,  V.  Kregelo,  supra. 

In  this  State,  railroad  companies  are  respon- 
sible to  the  land  owner  or  occupant  for  all  in- 
juries negligently  done  to  stock  bv  the  com- 
pany, its  servants  or  employes;  and  are  also  li- 
able for  all  injuries  to  stock,  caused  by  the  road 
not  being  fenced  through  the  land.  Compiled 
Laws  1885,  chap.  84,  g^  28,  80,  84. 

There  is  therefore  only  the  risk  or  exposure 
by  fire,  and  the  risk  or  exposure  of  stock,  to  be 
considered,  when  such  risk  or  exposure  occurs 
without  fault  or  negligence  on  the  part  of  the 
railroad   company.    As   to   what   particulat 
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qnestioDB  of  fact  gfaonld  have  been  submitted  to  I     For  tiie  erTon  ref erred  ta,  the  judgment  tf  tin 
Uw  jury.  Me  Wichita  &  W.  R.  Go.  v.  Fech-\Dittriet  Court  KiU  be  reterttd,  andthtcavmn- 
heiraer,  36  Kan,   4Si  Le  Bo]/  A   W.  H   Co.  V.    Titonifed  fm-anev)  trial. 
Eaitk,  S9  Ean.  68&  I     Alt  tbe  JuBlices  concuirins, 


PENNSYLVANIA  SUPREME  COURT. 


Ab  order  requiring  »  d«ftiul»iit  to  oper- 
mAm  ».  ri'iM-''*"T  luTented  by  him  {Uie  ■<>- 

oalled  "Koely  Uotor"),  made  la  b  suit  for  a  dis- 
covery M  CO  njob  Invention,  before  Issue  Joined 
and  before  leRal  Ceatlmoay  could  have  been  taken, 
d  irhlcb  vould  in  effect  oompol  talm  to  dlsoloee 


.—hild,  lo  be  ai 


y  powi 


(Januar)'  fa,  18B9.) 

HABEAS  CORPUS.  Betator  ditcharged. 
Tlie  relator  nne  coDfioed  ia  tbe  Pbiladel- 
e~  ia  County  Prison,  under  a  (ntnmlttDeut 
ued  bf  tbe  Common  Pleaa  No.  8  oF  tliaC 
county,  upon  an  nttaebment  for  coctcmpl  of 
court  in  disobeying  an  order  made  in  the 
equitT  suit  of  Bennett  C,  Wilson  aRainat  Jobn 
W.  ileely.  the  relator.  / 

The   conimilment  and   the   proceedings  on 
nhich  it  nas  based  are  set  forth  in  th«opinlon. 
.I.Vnjr*.    J.    Job.   BEnrphy.  Charlea  B. 
Collier  end  Wayne  HaeVeKsh   for  re- 
lator. 

Me»»T».  Strawbridge  ft  T^rlor,  A.  S. 
Il,  Sliielda  and  BnftiB  E.  Shapl«y,  contra. 

PazBon,  Ch.  J,,  delivered  the  opinion  of 
tbe  court: 

This  was  ft  writ  of  habea*  corput.  The  rela- 
tor complains  that  he  is  unlawfully  restrained  nf 
bis  liberty  by  tbe  keeper  of  the  Philadelphia 
County  prison.  Tbe  respondent  makes  return 
that  be  bolds  the  relator  by  virtue  of  the  fol- 
lowing commiimeiit; 


Esquire,  tbe  court  ordered:  And  dow  tbe 
said  John  W.  Keely  having  l>een  broiigbt  into 
court  by  tbe  attacbment  isstied  in  these  pro- 
ceedings, and  having  been  required  by  Ihe 
court  to  purge  himself  of  tbe  contempt  of  wliicb 
he  is  convict,  or  show  cause  why  be  should  not 
be  further  dealt  vritb  as  to  the  court  may  ap- 
pear proper;  and  the  said  John  W.  Eeely  not 
having  purged  himself  of  said  contempt,  and 
not  baving  shown  cause  why  be  sboula  not  be 
furtherdeall  with— after  hearing  tbe  said  Jobn 
W,  Keely,  and  after  full  consideration.  It  ia 
decreed  and  adjudged  that  for  said  contempt 
tbe  said  John  W.  Eeely  shall  be  committed  to 
the  county  prison,  to  be  tliere  kept  and  con- 
fined ID  custody  nnlO  he  shall  havepnrged  him- 
self oF  said  contempt,  and  until  he  shall  havo 
been  legally  discharged  from  said  custody." 

Upon  tbe  presentation  of  Ihe  petition,  wilb 
a  copy  of  said  commitment,  to  Jvttiet  Sterrett 
in  vacation,  he  allowed  tb&  writ  returnable 
before  him  at  chambers.  Upon  tbe  return  of 
the  writ  Ihe  hearinc  was  continued  to  the  12tb 
of  January  before  tbe  court  In  banc,  and  the  re- 
lator was  admitted  lo  bail  in  tbe  mean  time. 
This  was  the  course  pursued  in  CommonifMlth, 
ex  rd.  Torrev,  v.  Ketner,  83  Pa.  873.  See  also 
Hummel  &  iHthoff'i  Cam,  9  Watte,  416;  (Jom. 
v.  Newton.  1  Grant,  458. 

We  miKbt  well  discharge  tbe  relator,  upon 
the  insufficiency  of  the  commitment  It  is  nov 
only  vague  hut  it  wholly  fails  to  show  tbb 
nature  of  the  contempt  for  which  he  was  com- 
mitted. Aa  we  do  not  review  such  cases  upon 
tbe  merits,  end  only  Inquire  into  ibem  so  Far  aa 
to  aaceriain  whether  tbe  court  bad  the  jurisdic- 
tion or  power  lo  make  Ihe  order,  it  is  manifest 
that  In  many  instances  tbe  parties  would  be 
remediless  unless  the  commitment  seta  forth 
Bucb  facta  oa  abow  jurisdiction.  We  are  not 
asked,  however,  to  decide  ^is  case  upon  lacb- 
nlcal  grounds. 


i»pt  ol  facts 
IB  own  title. 
>t  at  liberty 


IsVea.  Jr.  131;  Rrevoort  v.  Warner,  8  How.  Pr.  03 
See  Diaf  v.  Merle.  £  Fnire,  494;  Van  Kleeck  v.  Hi 
roTmed  Dutch  Cburcb.S  Paige,  eOO.  Tblscourtwl 
not  Interfere  to  enable  applicant*  to  ferret  out  ev 
dence  or  wltnesBes.  Woods  v.  DeFlganlere,  2S  Hoi 
pr.sar. 
BzamlnatloQ   before  trtal,  wbloli  may  well  I 


to  create  or  promole  lltlgntlon.  Blm— ,  ..  _, — , 
S  Abb.  N.  C.  136.  See  I/inslmr  v.  Btarr.  2  Jobne.  Ob. 
ISO;  IdDslng-  v.  Fine,  4  False,  fl39.  The  exercise  of 
|io.r(;r  to  compel  the  produotloa  of  wrltliii:(H  whs 
ooiifliiod  to  them  which  were  Uie  foundation  of  tbe 
BOtfoo;  BO  that  even  thoee  which  were  evIdcntlQiT 


Sldl 


^excluded   from  the  benost  of  i\ 


__.  J  or  promote  ILtfaatlon.    WooiM  ,.  - 

Dlcre.  1  Robt.  flSa,  SO  How.  Pr.  S28.  Bee  WIULfl 
RaUey,  1»  Johns.  MB;  Bank  of  Utioa  v.  HUlard. 
Cow.aa;  Bailey  V.  Dean,  HP  ■"  ' —  "  '  — 
Fooler,  a  Cow.  W;  Klinberly 


Ku  L>.  £9T:  DgusIow  v. 
v.  Sells,  8  Jobns.  Ch. 

Contemvt.  It  Is  a  aafllaleat  answer  lo  a  motion  to 
commit  for  oontempt,  that  the  oourt  baa  no  Juris- 
diction of  the  matter  pendinc,  In  whiab  tbe  con- 
tempt fa  alleKed  to  have  been  oommltted:  and  on 
that  fact  appoarinar.  tbe  motion  to  oommit  sliould 
tedenled.  Feopte  v.  Bremuo. 46  Barb.  BIT:  aulU- 
van  V.  Judab,  4  Paige.  lU, 


dS4 


Pbhiistlyania  Supkbmb  Coubt. 


Jan., 


A  certiorari  having  been  issued  to  the  court 
bdow,  we  have  before  us  tbe  record  of  the 
case  of  WiUan  v.  Kedy,  and  from  it  we  learn 
that  the  alleged  contempt  consisted  in  a  refusal 
to  obey  an  interlocutory  order.  If  the  court 
had  the  power  to  make  the  order  we  have  no 
doubt  it  possessed  the  power  to  enforce  it  by 
attachment,  and  if  necessary  by  imprisonment. 

It  is  true,  under  the  Act  of  June  16, 1836,  the 

Sunishment  of  imprisonment  for  contempt  is 
mited  to  such  contempt  as  shall  be  committed 
iu  open  court.  It  is  also  true  that  obedience  to 
tne  lawful  process  of  the  court  mav  be  enforced 
by  attachment.  Imprisonment  for  contempt 
t.ommitted  in  open  court  is  imposed  as  a  pun- 
ishment, and  is  for  a  definite  period.  Impris- 
onment for  disobedience  to  the  process  of  the 
<X)urt  is  not  so  much  for  a  punishment  as  to 
<en  force  such  process,  and  ceases  the  moment 
the  party  purges  himself  of  his  contempt 
by  obedience.  The  power  in  both  instances  is 
essential  to  the  existence  of  the  court.  A  court 
that  has  not  the  power  to  protect  itself  from 
public  insult,  or  to  compel  obedience  to  its 
lawful  process,  would  be  beneath  contempt. 
As  to  the  authority  of  the  court  to  enforce 
obedience  to  its  process  by  attachment  I  refer 
to  Torn^i  Appeal,  50  Pa.  285;  and  Cam,  v. 
Jfeed,  59  Pa.  425,  in  which  the  subject  is  fully 
discussed. 

If  the  court  below  had  jurisdiction  of  the 
parties  and  tbe  subiect  matter,  and  the  order 
in  question  was  lawfully  made,  it  possessed  the 
power  to  enforce  it  bv  attachment.  It  is  al- 
most needless  to  sav  that  the  converse  of  this 
proposition  is  equally  true.  This  involves  a 
brief  examination  of  the  nature  of  the  pro- 
ceedings. 

Bennett  C.  Wilson  filed  his  bill  in  the  court 
below  against  John  W.  Keelv,  claiming  to  be 
the  assignee  of  said  Keely  of  a  certain  princi- 
ple or  machine  known  (by  Eeely)  as  a  reacting 
vibrating  machine,  being  an  independent  motor 
or  self  acting,  having  a  revolving  globe,  and 
other  appliances,  the  said  fflobe  being  the  cen- 
ter fox  the  dispensation  of  said  motion  and 
power,  and  where  all  the  actual  power  is  pro- 
ouced  dependent  only  on  itself  for  this  pro- 
duction and  reaction  unlimited. 

The  bill  avers  that  since  said  assignment  the 
defendant  has  received  divers  large  sums  of 
money  from  the  exhibition  of,  and  sale  of  in- 
terests in,  and  from  the  unlawful  use  of,  said 
invention,  and  prays  discovery  relative  thereto; 
that  the  defendant  has  neglected  and  refused  to 
permit  complainant  "to  have  access  to  and  ex- 
amine the  drawings,  models  and  machines 
•embodying  the  invention  referred  to  in  the 
assignment  hereinbefore  nam^  in  the  posses- 
sion and  under  the  control  of  said  defendant;" 
that  complainant  believes  that  the  defendant, 
unless  restrained  by  an  order  of  this  court, 
will  seU  and  assign  said  invention  to  others, 
and  dismantle  and  alter  said  motor.  The 
prayers  for  relief,  briefly  stated,  are,  that  the 
defendant  be  enjoined  from  removing  the  ma- 
chines or  models  known  as  the  "Eeely  Motor" 
from  tbe  shops  where  the  same  are  now  located ; 
from  selling,  assigning  or  using  the  same — and 
particularly  that  the  defendant  be  compelled  to 
forthwith  ^'exhibit  to  votir  orator,  and  permit 
him  to  inspect,  all  models,  machines,  drawings 
and  descriptions  in  the  possession  of  the  de- 
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fendant,  of  the  invention  referred  to  in  the 
above  named  assignment,  and  known  as  the 
Keely  Motor." 

Upon  the  filing  of  the  bill  tbe  court  below 
granted  an  ex  parte  injimction,  which  was  aft- 
erwards continued  until  the  further  order  of 
the  court.  A  demurrer  was  filed  by  the  de- 
fendant, which  appears  to  have  been  overruled, 
with  leave  to  answer  over;  a  commission  of 
experts  was  appointed  to  examine  the  machine, 
who  reported  to  the  court  on  October  20, 1888. 
A  rule  for  an  attachment  against  the  defendant 
was  granted  on  October  24, 1888.  and  upon  the 
25th  of  the  same  month  the  defendant  took  a 
rule  to  dissol  ve  the  injunction.  I  have  referred 
to  only  a  few  of  the  docket  entries;  they  are 
verv  numerous  and  indicate  an  especially  active 
and  hostile  litigation,  culminating  November 
17, 1888,  in  the  commitment  of  the  defendant 
to  the  county  prison  for  contempt.  The  said 
commitment  was  based  upon  disobedience  to 
the  order  of  court  of  April  7, 1888.  The  order 
was  as  follows: 

"And  now,  April  7, 1888,  in  accordance  with 
the  opinion  heretofore  filed  in  this  case  it  is 
hereby  ordered  by  the  court  that  the  defendant 
the  said  John  W.  Eeely,  shall  within  thirty 
days  exhibit  to  the  said  plaintiff,  his  attorneys, 
and  to  Charles  Cresson,  Thomas  Shaw,  Prof. 
Wm.  D.  Marks  and  Jacob  Naylor,  Esq.,  who 
are  hereby  appointed  by  the  court  as  experts, 
^e  inventions,  machines  or  devices  referred  to 
in  the  plaintiff's  bill  and  now  known  as  tbe 
*Eeely  Mlotor,'  and  shall  then  and  there,  in  their 
presence,  operate  the  same  or  cause  them  (o  be 
operated,  and  explain  the  modes  of  construct- 
ing and  operating  to  them.  And  the  said  ex* 
perts  are  hereby  authorized  and  directed  to 
make  such  an  examination  of  said  machines  as 
will  enable  them  to  inform  the  court  as  to  their 
identity  in  construction,  principle  or  operation 
with  the  invention  descnbed  in  tbe  complain- 
ant's bill  as  having  been  assigned  him  in  1860 
by  tbe  respondent,  the  said  complainant  ^ving 
the  said  experts  such  a  particular  descnption 
of  the  last  mentioned  invention  as  m^  be  nec- 
essary to  enable  the  comparison  to  be  made; 
and  the  said  experts  shall  further  make  such 
drawings  of  the  machine  known  as  the  'Eeely 
Motor'  as  they  may  consider  necessary  for  the 
information  of  the  court  and  report  jointly  or 
severally;  and  it  is  further  ordered  that  the  in- 
formation obtained  by  this  inspection  by  the 
complainant  and  his  counsel,  or  by  the  said 
experts,  shall  not  be  used  for  any  other  pur- 
pose tiian  for  the  proper  hearing  and  adjudica- 
tion of  the  present  proceeding.^ 

At  the  time  this  order  was  made  the  cause 
was  not  at  issue.  No  answer  had  been  filed, 
and  of  course  there  was  no  examiner  or  master. 
At  this  stage  no  legal  testimony  could  have 
been  taken.  The  plaintiff  had  obtained  his 
special  injunction,  which  was  duly  continued 
within  the  five  days.  There  was  then  no  fur- 
ther step  which  the  plaintiff  could  properly 
take  except  to  put  tbe  case  at  issue.  After 
issue  joined,  an  examiner  could  have  been  ap- 
pointed, and  the  proofs  taken  in  an  orderly 
manner.  Instead  of  so  proceeding  a  commis- 
sion of  experts  was  appointed  to  examine  the 
defendant's  machine;  and  the  order  of  April 
7  was  made  b^  which  the  defendant,  in  ad- 
vance of  any  issue,  was  not  only  required  to 


ezblUt  bU  mscDtne,  bat  also  to  operate  it  and 
ezidalii  Ute  mode  of  lb.  constmctloD  and  oper- 
•tkni,  although  It  clearly  appeared  that  It 
would  require  oonaideraljle  expense  to  clean 
tbe  machine,  put  it  together  and  operate  it 
The  defendant  appears  to  have  been  willing  to 
exhibit  it,  and  to  point  oF  fact  did  ao. 

In  view  of  tbb  I  have  but  cooddered  it  neo- 
SBsary  to  review  the  authoritiee  upon  tbe  qui 


Tliat  be  might  have  be  jn  compelled  to  do 
ft  proper  stage  of  tbe  cause  la  conceded,  am 
tomaKe  an  order  not  only  to  exhibit,  but  to 
<qierate.  It,  the  practical  effect  of  which  was  to 
wring  from  him  bis  defense  in  advance  of  any 
&ne  Joined,  whs  an  excessive  and  improvident 
exercise  <d!  chancery  powers.  It  is  the  more 
remarkable  from  the  fact  that  the  plaintlfTs 
cue,  as  ahown  by  tbe  exhibits  and  drawings, 
was  sealed  up  in  an  envelope  and  retained  by 
the  court,  access  to  tbe  same  being  not  only 
denied  to  the  defendant,  but  even  to  the  ex- 
|)ert8  appointed  by  tbe  court. 

It  is  not  oecesEu^  to  discuss  the  question  how 
far  the  motion  to  dissolve  the  Injunction  Justi- 
fied theee  proceedings.  Upon  tbat  motion  the 
-  defendant  ^aa  the  actor,  and  If  bis  afBdavits 


•hould  be  dis! 


D  would  D 


the  order  of  April  7.  as  sppeais  by  the  docket 
We  are  of  opinion  that  the  order  referred  to 


WM  Improvldently  made.    It  followi  that  the 
learned  conrl  bad  no  power  to  enforce  It  by  at- 
tachment 
Z7i«  relator  U  ditehargtO. 

_  .       __  the  u- 

gument,  that  the  relator  had  made  a  motion  to 
dissolve  tbe  Injunction,  before  the  order  of 
April  7, 1888,  and  tbe  concluding  sentence  of 
the  opinion  of  the  learned  Prudent  of  the 
court  below  indicate*  that  such  was  ttie  fact, 
and  that  tbe  order  was  made  with  special  ref- 
erence to  a  hearing  on  that  motion. 

If  that  fact  were  before  us  I  should  be  of 
opinion  that  the  Inspection  directed  tij  the  or- 
der was  within  tbe  regular  powers  of  a  court  of 
equity,  especially  wbere  It  was  concurred  In 
by  tbe  relator  himself  for  several  months,  nom- 
inally complied  with,  and  not  objected  to  until 
he  found  toat  it  was  to  be  a  real  examination 
which  was  to  bring  bis  dlscove^  to  a  genuine 
test  before  a  competent  mecbanfcal  tribunal. 

But  Ihe  record  unfortunately  does  not  show 
any  application  to  dissolve  the  Injunction  until 
Octotwr  26,  several  roontlis  after  the  order  for 
inspection;  and  as  on  a  hearing  of  this  kind 
we  can  review  only  the  regulaKu-  of  tbe  pro- 
ceedings upon  their  face,  we  are  bound  by  the 
dates  as  they  appear  on  the  record. 

Upon  this  ground  I  concur  in  the  opinion  of 
the  court  that  the  order  for  Inspection  was  pre- 
mature, and  the  commitment  for  contempt  In 
not  obeying  it  was  therefore  improvldently  is- 
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join  as  a  matter  or  oonvenlenoe  to  prevent  mul> 
tlpUolty  of  suits,  In  one  aotlon  for  tbe  ■aoertaln- 
ment  and  distribution  of  tbeir  respeetlve  Intereela 
In  aoominon  rand, the  interests  of  eaoliilndepead- 
ent  of  Uie  othen,  must  amount  to  )!,(«). 
3-  A  anlt  In  tlw  nfttnra  ofpartltlOB  cannot 


L  Tb*  eqnitr  Jorladietlon  of  tba  ftderal 
covrtfl  may  extend  to  a  suit  for  the  dIsolOBure 
aaa  disfflbution  of  assets  held  by  an  ezeoutor  dc 
sontoit,  Bltbouvb  sueta  salt  oould  not  tie  main- 
tained m  tbe  slate  oourta  for  tbe  reason  that  the 
probate  aystem  <d  tbe  State  afforded  a  oomplete 


noUoe  to  his  ooteoants. 


UnrsD  Statbb  CtBOutr  Coobt,  Wansnt  Dwraior  om  Huboubi, 


ittbottoBlva  a  federal  oourt  JurWdlotlon : 
thaparUea  ODon«  aldo  nust  be  nonMaldeiitaot 
the  BtoM  In  wblOh  tho  inlt  la  brouKlit. 

( JanoMT  U,  UK.) 

ON  "(lemuiTet  to  a  liill  in  equity.    IttmuTrar 
ttulaiued. 
The  case  Is  stated  In  tbe  opiuioD. 
Meitn.  Henderaoa  A  Meredith  for  com- 


Fhlllpa,  j; ,  delivered  tbe  f olloniag  opioioD: 

Tbla  is  t,  bill  in  equity.  Tbe  petitioDera  are 
oonreHldetiU  of  tbe  State  and  tbe  respondeiita 
are  citizen b  of  this  district. 

Tbe  bill  alleges  io  substance  tbat  William 
Bray,  Ibe  maternal  grandfather  of  complain- 
ants,  died  inlestate  al  Maries  County.  Missouri, 
OD  or  about  tbe  IStb  day  ol  February,  1883; 
tbat  be  died  seised  and  pooeessed  of  a  large 
amount  of  real  estate  and  personal  property, 
UDdisposed  of  by  will  or  uibcrwise;  tbat  he 
left  no  widow,  and  that  no  Ictlera  of  adminis- 
tration liavc  ever  been  granted  on  his  estate. 
Tbat  complainants  and  respondents,  and  other 
unknown  heirs,  citizens  of  (he  Dominion  of 
Canada,  not  made  parties  hereto,  are  his  sole 
heirs  at  law. 

That  on  bis  deatb  tlic  respondent,  Thomas 
Bray,  look  possessinD  of  tbe  entire  estate  of 
decedeat,  consisting  of  large  tracts  of  land  and 
personal  property,  mill  machinery,  stores  and 
appliances,  household  furniture,  horses,  wngons 
and  implements  of  husbandry,  farm  products, 
live  stock  and  other  cbntteis,  as  also  the  rents, 
producla  end  profits  of  said  mill  and  fftrm, 
moneys.  not«s,  mortgages  and  bonds,  nnd  has 
ever  since  continued  to  bold,  use  and  enjoy  Lhe 
same  as  his  own  property,  to  the  exclusion  of 
tbe  otber  rightful  heirs  of  tUc  decedent  Tbat 
he  bas  made  large  profits  out  of  said  properly, 
concealing  from  the  complainants  the  fact  of 
tbe  existence  of  such  properly— whereby  they 
have  sustained  fneat  loss  hy  the  acts  and  mis- 
representations of  said  Thomas  Bray. 

The  prayer  of  the  bill  is  that  the  said  Thomas 
Bray  be  declared  a  trustee  of  said  estate  for  the 


Jax., 

■aid  betn,  and  tbat  he  be  reqtttred  to  render  a 
tall  and  bue  account  of  all  properties,  real  and 
personal,  that  so  came  into  hia  bands,  and  oc- 
connt  for  the  increase  and  profits  thereof;  thai 
distribution  be  decreed  to  Iwmedeof  tbeentire 
estate  among  the  lawful  beirs;  aitd  for  all 
proper  relief. 

To  this  bill  tbe  respondent,  Thomas  Brar, 
demursforTariouagrouDda  of  objection, which, 
so  far  as  deemed  essential,  will  be  considered 
in  tbeir  order: 

1.  It  is  objected  that  comnlafnants  bare  no 
standing  in  a  court  of  equity,  for  the  reason 
that  tbey  have  an  adequate  and  complete 
remedy  at  law. 

It  may  be  conceded  tbat  if  this  action  had 
been  Instituted  in  the  state  court,  it  would  fall, 
so  far  as  the  personal  property  is  concerned, 
for  the  reason  that  the  probate  syst«m  under 
the  state  statute  has  in  this  respect  largely  su- 
perseded tbe  ancient  equity  jurisdiction  oi  tbe 
chancery  courts,  for  discovering,  marshaling 
nnd  distributing  the  estates  of  dements,  at  the 
suit  of  the  heir  or  creditor.  The  administra- 
tion Isw  of  the  State  affords  adequate  remedies 
and  facilities  to  accomplish  the  object  sought 
by  this  bill:  to  have  an  executor  detoa  tort  dis- 
close the  assets  in  his  hands,  and  for  their  sum- 
mary recovery,  administration  and  distribution, 
by  either  a  private  or  public  administrator, 
rendering  a  resort  to  a  court  of  equity  unneces- 
sary. Titteringtony.Heoker,K}Ao.5l9Q\Pearee 
V.  UaUwun,  B9  Mo.  374;  Johnton  v,  BeazUy.  65 
Mo.  251;  Bavut.  8mifh,15M.0.iS»:  PYenehv. 
Stratton.  79  Mo.  5S3,  568.  See  also  discussion 
in  Btxea  V.  Harmon,  29  Mo.  App.  568. 

It  cannot  be  questioned,  however,  that  such 
a  bill  would  bave  come  within  the  cognizance 
of  the  Court  of  Chancery  in  England,  as  tbat 
jurisdiction  was  exercised  at  the  time  of  the 
adoption  of  our  Federal  Constitution. 

In  l^ratt  v.  NorlAam,  6  Mason,  lOB,  Jiidge 
Story  observed:  "It  has  been  for  a  great  length 
of  time  settled  that  in  cases  of  tbe  administra- 
tion of  sBsets,  couris  of  equity  fasve  a  concur- 
rent jurisdiction  with  courts  of  law.  Tbe  or- 
iginal grotmd  seems  to  bavo  been  that  a  credit- 
or, or  other  party  in  interest,  had  a  right  tA 
come  into  chancery  for  a  discovery  of  assets; 
and  being  once  rigntfully  there  he  should  not 
be  turned  over  to  a  suit  at  law  for  final  redress. 
And  for  tbe  purpose  of  complete  justice  it  be- 
came necessary  to  conduct  the  whole  adminis- 
tration and  distribution  of  tbe  assets  under  tbe 
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Douglas  Co-  McCabi^n,  £IS.  Ttio 
must  exceed  t^OOO.  Act  oT  Conjrreffi,  M 
Tlie  rule  Is  an  arbttrary  One  aiio  eicludi 
Hon  In  caFee  whiob  involve  rich  Is  ttiBt,tN 
■re  priceless,  have  no  mefiBiire  In  mon 
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saperinteDdenoe  of  the  court  of  chancery,  when 
it  once  interfered  to  grant  relief  in  such  cases." 
See  Thompson  v.  Bimon,  4  Johns.  Cb.  619. 

The  United  States  Courts  derive  their  equity, 
as  well  as  common  law.  Jurisdiction  from  the 
Federal  Constitution  and  laws.  Even  in  States 
where  there  are  no  chancery  courts  the  equity 
jurisdiction  of  the  federal  courts  none  the  less 
obtains.  The  State  Legislature  cannot,  by  the 
adoption  of  any  system  of  administering  justice, 
restrict  the  constitutional  jurisdiction  of  the 
federal  courts.  Lorman  r.  Clarke^  2  McLean, 
568;  BMnmn  v.  CampbeU,  16  U.  S.  8  Wheat. 
212  [4  L.  ed.  372]. 

As  said  by  Mr.  Ju$tiee  Swayne  in  Barber  v. 
Barber,  62  U.  S.  21  How.  691  [16  L.  ed.  2291: 
"It  is  no  objection  to  the  equity  jurisdiction  in 
the  Courts  of  the  United  States  that  there  is  a 
remedy  under  the  local  law,  for  the  equity 
jurisdiction  of  the  federal  courts  is  the  same  in 
aU  States,  and  is  not  affected  b;^  the  existence 
or  nonexistence  of  an  equity  jurisdiction  in  the 
state  tribunal.  It  is  the  same  in  nature  and 
extent  as  the  jurisdiction  in  England,  whence 
it  is  derived." 

So  it  has  been  repeatedly  held  that  the  juris- 
diction of  the  Courts  of  the  United  States  over 
controversies  between,  citizens  of  different 
States  cannot  be  impaired  by  the  laws  of  the 
States  which  prescribe  the  modes  of  redress  in 
their  courts,  or  which  regulate  the  distribution 
of  their  judicial  power,  ffj/de  v.  Stone,  61  U.  S. 
20  How.  175  [15  L.  ed.  875];  SuydamY,  Broad- 
nax,  89  U.  S.  14  Pet.  67  [10  L.  ed.  857]. 

In  Payne  v.  Hook,  74  U.  S.  7  Wall.  480  [19 
L.  ed.  261]  Mr.  Jtuitiee  Davis  uses  this  language: 
"If  legal  remedies  are  sometimes  modmed  to 
suit  the  changes  in  the  laws  of  the  States,  and 
the  practice  of  their  courts,  it  is  not  so  with 
equitable.  The  equity  lurisdiction  conferred 
on  the  federal  courts  is  the  same  that  the  High 
Court  of  Chancery  in  England  possesses;  is 
subject  to  neither  limitation  nor  restraint  by 
state  legislation,  and  is  uniform  throughout  the 
different  States  of  the  Union." 

I  do  not  wish  to  be  understood  as  holding 
by  anything  here  said  or  maintained  that, 
where  an  estate  is  in  process  of  administration, 
under  the  state  statute,  in  the  absence  of  any 
matters  of  fraud  and  the  like,  which  would  call 
into  action  the  special  powers  of  courts  of 
equity  for  the  attainment  of  entire  justice,  a 
party  entitled  to  sue  in  this  court  on  the 
grounds  of  citizenship  could  call  upon  it  to 
arrest  the  jurisdiction  of  the  state  court,  already 
acquired^  and  take  upon  itself  the  administra- 
tion and  distribution  of  the  estate. 

And  where  relief  is  sought  on  the  equity  side 
of  the  court,  the  bill,  of  course,  should  present 
some  of  the  exceptional  facts  which  evoke  and 
call  into  exercise  the  extraordinary  powers  of  a 
court  of  chancery.  The  bill  in  this  case  shows 
that  there  has  been  no  administration  after  the 
lapse  of  five  years;  that  Bray  has  wrongfully 
appropriated  the  whole  estate  to  Iiis  use,  traded 
aud  bpcc-ulated  upon  it,  changed  the  original 
form  of  some  of  the  property,  made  profits 
tbereon,  and  been  guilty  of  concealment,  ren- 
dering a  discovciy  and  accounting  necessary. 
These  are  matters  comin*;^  within  the  customary 
jurisdiction  of  courts  of  equity. 

2.  It  is  also  objected  that  it  does  not  suffi- 
ciently appear  that  the  matter  in  dispute  exceeds 

2  L.  R.  A. 


the  sum  or  value  of  $2,000.  As  the  amount  in 
dispute  is  a  jurisdictional  fact,  it  should  be 
made  to  appear  affirmatively  on  the  face  of  the 
bill. 

The  only  allegation  from  which  any  idea  of 
the  value  of  the  proi>erty  in  controversy  can  be 
derived  is  contained  in  the  following  statement: 
"The  amount  of  which  is  unknown  to  said  com- 
plainants, but  much  more  than  $2,000  over  and 
above  all  just  debts  and  funeral  expenses." 

How  much  more  than  $2,000  ?  This  aver- 
ment could  be  true  if  the  amount  were  only 
$2,100  or  less.  Is  this  sufficient  to  give  this 
court  jurisdiction  ?  There  are  a  large  number 
of  heirs  or  distributees  to  share  in  this  property; 
and  it  is  manifest  on  the  face  of  the  bill  that 
the  interest  of  no  one  of  them,  nor  the  interest 
of  all  the  complainants  combined,  amounts  to 
the  sum  in  suit.  Some  of  the  heirs  who  are 
admitted  to  be  distributees,  and  whose  respect- 
ive shares  would  have  to  be  reserved  for  them, 
are  not  made  parties  to  this  suit  Therefore, 
the  position  necessarily  assumed  by  complain- 
ants is  that  their  respective  interests  and  rights 
are  so  far  separate  that  any  number  of  theni 
may  proceed  with  the  litigation  without  the 
others.  I  understand  the  rule  in  such  case  to 
be  that  where  two  or  more  parties  may  thus 
join,  as  a  matter  of  convenience  to  prevent 
multiplicity  of  suits,  in  one  action  for  the  ascer- 
tainment and  distribution  of  their  respective 
interests  in  a  common  fund,  the  interest  of 
each,  independentlv  of  the  others,  must  amount 
to  the  sum  of  $2,0()0  to  give  jurisdiction  to  this 
court  King  v.  WUson,  1  Dill.  656-568;  Masea 
T.  OuUing,  80  Fed.  Rep.  1;  Woodman  v.  Lati- 
mer, 2  Fed.  Rep.  842;  Seaver  v.  Bigeloio,  72  U, 
S.  6  Wall.  208-210  [18  L.  ed.  595 J;  Terry  v. 
Hatch,  93  U.  S.  44  [28  L.  ed.  796];  Ghatfleld  v. 
Boyle,  105  U.  S.  281-284  [26  L.  ed.  944, 945]. 

The  case  presented  by  this  bill  is,  in  my  opin- 
ion, quite  distinguishable  in  principle  from  that 
involved  in  Davies  v.  Corbin,  112  U.  S.  86  [28 
L.  ed.  627].  That  was  a  proceeding  by  man- 
damus at  the  relation  of  several  judgment 
creditors  to  conipel  the  levy  of  taxes,  by  the 
proper  county  officer, to  raise  the  fund  nece^ary 
to  satisfy  such  judgments.  In  such  case  the 
officer  is  to  collect  a  tax,  not  for  the  benefit  of 
any  one  creditor  alone,  but  for  all.  As  said  by 
the  court: 

'*  A  payment  of  the  jud^ent  of  one  cred- 
itor would  not  relieve  him  from  his  obligation 
to  collect  the  whole .  tax.  The  object  of  the 
proceeding  is  not  to  raise  the  sums  due  the  re- 
latore,  but  to  raise  the  whole  tax  of  ten  mills 
on  the  dollar.  As  the  matter  stands  each  relat- 
or has  the  right  to  have  the  whole  tax  collect- 
ed for  the  purpose  of  distribution  amonp:  nil  the 
creditors.  It  is  apparent,  therefore,  that  the 
dispute  is  between  the  tax  collector  on  one  side 
and  all  the  creditors  on  the  other,  as  to  his  duty 
to  collect  the  tax  as  a  whole  for  division  amonqr 
them  after  the  collection  is  made,  according  to 
their  several  shares." 

But  it  cannot  be  maintained  here  that  the 
payment  by  the  respondent.  Bray,  of  the  share 
of  complainants  would  not  abate  ibis  action, 
although  there  are  other  heirs.  This  bill,  as 
already  stated,  is  framed  upon  the  theory  that 
a  portion  of  the  heirs  entitled  to  distribution 
may  maintain  tlie  action  for  the  recovery  of 
their    respective    proportions,   bnnging '  the 
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case  directly  within  the  mle  established  by  the 
authorities  cited.  Id  the  Tiw  LenyCkue  the 
judgment  creditors  have  no  common  fund  ex- 
istent until  after  levy  and  collection;  whereas, 
in  the  case  at  bar  the  fund  already  existed  be- 
fore suit,  of  which  each  complidnant  is  enti- 
tled to  a  definite  portion. 

The  demurrer  to  the  bill  on  this  ground  is 
well  taken.  MaxvoeU  y.  Kennedy,  49  U.  8.  8 
How.  210  [12  L.  ed.  10511. 

8.  In  respect  of  the  real  estate  mentioned  in 
the  bill,  there  is  serious  difficulty.  There  is  no 
question  of  the  jurisdiction  of  a  court  of  equity 
to  make  partition  of  lands;  in  which  action  aU 
the  equities  between  the  coparceners  may  be 
considered  and  adjusted.  But  I  understand  the 
rule  to  be  likewise  inflexible  that  in  a  partition 
suit,  either  at  law  or  in  equity,  the  title  to  the 
land  cannot  be  litigated.  Where  there  is  an 
adverse  holding  under  claim  of  exclusive  right,N 
amounting  to  an  ouster  among  tenants  in  com- 
mon, it  destroys  the  unity  of  possession  and 
takes  away  the  right  of  partition.  Resort  must 
first  be  had  to  the  action  of  ejectment  at  law. 
'*If  one  coparcener  disseise  another,  during 
this  disseisin  a  writ  of  partition  doth  not  lie  be- 
tween them,  for  that  J^on  tenent  ineimul,  et 
pro  indivieo."  Co.  Litt.  167  a,  6  Com.  Dig. 
225;  16  Viner,  225. 

So  it  is  said  in  Adam  v.  Amea  Iron  Co,  24 
Conn.  280:  "The  rule  at  common  law  is  well 
established  that  where  the  writ  of  partition 
would   be    only   between    coparceners,    the 

{>laintiff  must  be  in  possession  or  seised  of  the 
and  when  the  writ  is  brought;  and  since  this 
right  of  partition  has  been  extended  to  joint 
tenants  and  tenants  in  common,  the  same  rule 
obtains,  whether  the  remedy  is  sought  by  writ 
or  bill  in  equity.  And  this  rule  has  been  ap- 
plied to  an  adverse  holding  by  one  tenant  m 
common  adversely  to  his  cotenant  Law  v. 
Patterson,  1  Watts  &  S.  185;  Olapp  v.  Broma- 
gham,  9  Cow.  560;  Lambert  v.  Blumenthal,  26 
Mo.  471 :  EUiB  y.  Davis,  109  U.  8.  498  [27  L. 
€d.  1008]. 

What  wOl  amount  to  such  ouster  by  one  ten- 
ant in  common  of  his  cotenants,  has  been  a 
much  debated  question  by  the  courts.  It  re- 
quires stronger  evidence,  or  rather  more  affirm- 
ative acts,  to  constitute  an  ouster  by  one  such 
tenant  of  his  cotenants  than  against  a  stranger. 
As  the  possession  and  seisin  of  one  tenant  in 
common  is  the  possession  and  seisin  of  the 
others,  his  possession  is  prima  fade  not  adverse 
to  his  cotenants. 

Judge  Story  in  Olymer  v.  Dawkins,  44  U.  6. 
Z  How.  689jril  L.  ed.  778],  says:  "This  pre- 
sumption will  prevail  in  favor  of  all  until  some 
notorious  act  of  ouster  or  adverse  possession  by 
the  parties  entering  in  possession  is  brought 
home  to  the  knowledge  and  notice  of  the  other. 
Such  notorious  ouster  or  adverse  possession 
may  be  by  any  overt  act  in  pais,  of  which  the 
other  tenants  have  due  notice,  or  by  the  asser- 
tion of  a  several  and  distinct  claim  to  an  en- 
tirety of  the  whole  land,  which  in  contempla- 
tion of  law  is  known  to  the  other  tenant." 

This  question  was  fully  considered  and  with 
cnaracterislic  ability  by  Judge  Kapton  inTFor- 
JiM  y.  LindeU,  80  Mo.  272,  from  which  we 
make  the  following  quotation,  as  expressive  of 
what  we  conceive  to  be  a  conservative  and  cor- 
rect view:    "  To  constitute  an  adverse  posses- 
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sion  of  one  tenant  in  common  against  his  co 
tenants,  there  must  be  some  notorious  act  as- 
serting an  entire  ownership.  It  is  further  said 
in  some  cases  that  this  act  must  be  brought 
home  to  the  knowledge  of  the  cotenant  This, 
we  suppose,  depends  upon  the  nature  of  tiie 
act  IT  it-  consists  altogether  of  a  mere  verbal 
assertion  of  entire  ownership,  such  an  assertion 
could  not  with  any  propriety  be  regarded  as  an 
act  of  adverse  possession  of  which  the  coten- 
ant was  bound  to  take  notice,  unless  made  to 
him  or  communicated  to  him.  A  declaration 
to  a  mere  stranger  amounts  to  nothing,  unless 
that  declaration  is  brought  to  the  knowledge  of 
the  cotenant.  But  when  the  act  is  of  such  a 
nature  as  the  law  will  presume  to  be  noticed  by 
persons  of  ordinary  diligence  in  attending  to 
their  own  interests,  and  of  such  an  unequivocal 
character  as  not  to  be  easily  misunderstood,  it 
is  not  believed  to  be  necessary  that  any  positive 
notice  should  be  given  to  the  cotenant,  or  that 
it  devolves  upon  the  possessor  to  prove  a  prob- 
able actual  knowledge  on  the  part  of  the  co- 
tenant  It  is  sufficient  that  the  act  itself  is 
overt,  notorious;  and  if  the  cotenant  is  ignor- 
ant of  his  rights  or  neglects  them,  he  must  bear 
the  consequences." 

The  bill  in  the  case  at  bar  in  substance  avers 
that  the  respondent  Thomas  Bray,  possessed 
himself  of  wis  land  on  the  death  of  William 
Bray,  without  authority  of  law,  and  has  ever 
since  held  Uie  same,  except  such  part  as  he  may 
have  disposed  of,  or  given  to  the  corespondent^ 
Minnie  Q.  Einsey,  to  their  entire  exclusion, 
denying  that  there  was  any  such  property  be> 
longing  to  William  Bray,  and  refusing  to  give 
complainants  their  share;  living  on  and  culti- 
vating such  real  estate  as  his  own;  using  said 
propnty  for  his  own  private  gain  in  every  way 
possible;  making  great  profits  thereon,  no  part 
of  which  has  he  ever  shared  with  complain- 
ants. 

Construing  the  pleading  most  strongly  aninst 
the  pleader,  Uie  legitimate  inference  to  be  drawn 
from  the  concessions  of  the  bill  is  that  the  ous* 
ter  was  complete.  There  was  not  only  an  ad- 
verse holding,  but  an  open  occupation  of  the 
property  to  tne  exclusive  use  and  benefit  of  re- 
spondent, with  the  denial  of  complainants'  right 
to  any  share  therein;  acts  so  overt  and  notori- 
ous as  to  imply  notice  to  the  cotenants.  In 
fact  his  adversary  character  in  the  occupancy 
and  exclusive  claim  of  right  is  unduly  made 
the  basis  of  the  relief  sou^t  by  the  complain- 
ants, and  therefore  this  action  cannot  be  main- 
tained in  respect  of  the  real  estate. 

4.  It  is  next  insisted  b^  the  demurrer  that 
complainants'  right  of  action  as  to  the  personal 
property  is  barr^  by  the  statute  limiting  such 
causes  of  action  to  five  years  after  the  right  of 
action  accrued. 

It  may  be  conceded  that  where  it  affirmatively 
appears  on  the  face  of  the  bill  that  the  statu- 
tory period  has  run,  the  objection  may  be  raised 
by  demurrer;  but  on  examination  of  the  de- 
murrer no  such  ground  is  assigned  therein;  and 
as  this  is  an  objection  personal  to  the  respond- 
ent, if  it  does  not  raise  it  by  demurrer  or  plea, 
it  is  deemed  to  be  waived  by  him. 

Under  the  Missouri  Statute  advantage  can- 
not be  taken  of  the  Statute  of  LimUations 
oUierwise  than  by  plea,  except  in  those  instanoef 
where  the  statute  creates  an  absolute  bar  by 
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lapse  of  time  without  any  ezcepiion.  BeUs- 
mile  Su9.  Bank  t.  Wiiulow,  80  Fed.  Rep. 
48& 

5.  There  is  another  fatal  ohjection  to  the  ja- 
risdiction  of  this  court.  The  defendant  Min- 
nie O.  Kinsey  is  joined  as  a  corespondent  with 
Thomas  Bray.  She  is  a  citizen  of  this  State 
and  district.  She  is  an  heir  equally  with  com- 
plainants. No  wrong  is  alleged  against  her. 
Her  interests,  as  appears  from  the  bill,  are  in 
harmony  with  those  of  the  complainants.  She 
is  a  necessary  party  to  any  partition  proceed- 
ing. Dameron  v.  Jameson,  71  Mo.  97;  Barney 
T.  BalHmare,  78  U.  S.  6  WaU.  280  [18  L.  ed. 

why  is  she  Joined  'as  a  corespondent?  No 
reason  whatever  is  assigned  therefor,  and  I  ap- 
prehend that  none  other  can  he  assigned  than 
the  fact  that  she  could  not  be  loinra  as  a  co- 
compl^nant  without  ousting  the  Jurisdiction 
of  the  court,  for  the  reason  tiaat  she  is  a  citizen 
of  the  State  of  Missouri,  and  of  this  federal 
district 

The  question,  therefore,  presents  itself  on  the 


face  of  this  bill:  Can  the  complainants  by  this 
manoeuvre  bringthis  controversy  into  this  juris- 
diction? The  Eiw  is  that  all  the  parties  on  one 
side,  where  the  action  is  instituted  in  the  United 
States  Court,  must  be  nonresidents  of  the  State 
in  which  the  suit  is  brought.  It  would',  in  my 
opinion,  be  a  palpable  fraud  on  our  jurisdiction 
if  such  a  subterf  u^  could  be  resorted  to  suc- 
cessfully, by  making  one  of  the  necessary  par- 
ties a  defendant  whose  interests  are  all  in  com- 
mon with  those  of  the  complainants, and  against 
whom  no  antagonistic  act  is  alleged. 

This  question  has  undergone  thorough  ex- 
amination in  the  case  of  Bland  y.  FUeman,  29 
Fed.  Rep.  669,  in  a  case  quite  parallel  in  prin- 
ciple; and  approving  the  principle  therein  fin- 
nounced  as  applied  to  the  facts  of  this  case,  I 
hold  that  jurisdiction  cannot  thus  be  thrust 
upon  this  court. 

6.  There  are  other  objections  made  to  this 
bill,  but  they  are  not  of  sufficient  importance 
to  justify  the  prolongation  of  this  already  too 
long  opinion. 

JDemurrer  iuatained. 
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Marion  ERWIN 

V, 

UNITED  STATES. 
(....Fed.  Bep.. ) 

^The  Act  of  82d  Febmanr,  1876  (18 
Stat,  at  li.  888)f  which  requires  that  the 
acooimtfl  of  district  attorneys,  olerks, 
manbals,  etc,  shall  be  forwarded,  ^*  when  ap- 
proved,** *^  the  proper  aoeountiDg  oflloeni  of  the 
treasury,**  does  not  make  presentation  to  such  of- 
floers  a  condition  preoedent  to  a  right  of  aotion; 
nor  is  rejection  of  a  claim  by  the  accounting  oifl- 
oers  of  the  Treasury  such  a  determination  of  a 
•^commission  or  department  authorized  to  hear 
and  determine,"  In  the  meaning  of  the  Act  of 
Ifarch  8.  1887  (24  Stat  at  L.  6U&),  as  will  bar  an  ac- 
tion In  the  proper  courts. 

IWhile  the  gfeneral  rule  is  otherwisot 
irhen  a  statute  is  silent  as  to  compensa- 
tion»  if  additional  labor  is  Imposed  upon  a  clerk, 
not  in  the  line  of  the  duties  ordinarily  appertain- 
ing to  such  an  ofBce,  and  if  contemporaneous 
construction  of  the  statute  by  the  Attorney- 
General,  and  analogous  provisions  of  other  stat- 
utes subsequently  passed  indicate  an  mtentlon  to 
pay  for  such  services,  the  officer  is  entitled  to 
compensation. 

1' A  clerk  of  a  Circuit  or  District  Ckiurt  of 
the  United  States  is  entitled  to  compensation 
for  revising  the  Jury  box,  at  the  rate  of  $5  per  day 
for  a  period  not  exceeding  three  days  for  a  term 
of  the  court  The  clerk  is  entitled  to  charge  fif- 
teen cents  per  folio  for  recording  the  names,  res- 
tdeaoes,  etc,  of  Jurors,  on  a  record  which  he  is 
required  to  make  by  a  rule  of  court. 

i.  Where  his  deputy  attends  a  session  of 
4ae  court*  the  clerk  is  entitled  to  a  per  diem 
compensation  for  such  attendance,  even  though 
the  dork  has  received  a  psrd^em  for  his  personal 
attendance  the  same  day  at  a  session  of  the  court 
at  another  place. 

Ik  The  proviso*  relatiTO  to  compensation 
Ibraitendance  of  court  ofllcers,  in  the  Act 

*Head  notes  by  the  Coubx. 
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of  August  i,  1888  (24  Stat  at  L.  S68),  was  repealed 
by  the  proviso  covering  the  same  subject  matter 
In  the  Act  of  March  8, 1887  (24  Stat  at  L.  541).  And 
since  the  passage  of  the  latter  Act  it  is  not  nec- 
essary that  business  be  transacted  in  court  to  en- 
title the  clerk  to  his  per  dUm;  it  is  sufficient  if  the 
court  be  opened  for  business  by  the  Judge. 

6.  The  offices  of  derk  and  commissioner 

are  compatible.  A  person  who  holds  two  dis- 
tinct compatible  offices  may  receive  the  compen- 
sation of  each.  A  clerk  is  given  a  per  diem  fee 
*Yor  his  attendance**  at  a  session  of  the  court  A 
commissioner  is  given  a  per  diem  fee  *^or  hearing 
and  deciding**-4ervioes  clearly  distinct 

7.  An  attachment  ag^ainst  a  deflbultinff 
witness  or  luror  ft>r  contempt  of  conn 

is  an  independent  suit  and  a  **cause**  for  which 
a  docket  fee  is  chargeable  under  the  f^ee  BUL 
The  clerk  is  required  to  make  a  final  record  of  the 
proceedings  in  such  a  case. 

8.  The  clerk  is  entitled  to  a  docket  fbe  for 

a  hearing  by  the  court  on  application  for  a  war- 
rant for  the  transportation  of  a  defendant  to 
another  district  under  the  provisions  of  section 
1014,  Revised  Statutes. 

9.  The  clerk  is  entitled  to  charge  for  fil- 
ings each  separate  paper  sent  up  by  commiflsion- 
ers  after  hearing  in  criminal  cases,  and  for  filing 
each  separate  account  of  deputy  marshals,  being 
the  vouchers  to  accounts  current  of  the  marshaL 

10>  The  fbes  of  the  clerk  for  entering  orders 
approving  accounts  of  marshals,  clerks,  attor- 
neys, commissioners,  etc.,  as  required  by  the  Act 
of  February  22, 1^75  (18Btat  St  L.  838),  and  for  cer- 
tifled  copies  of  such  orders  for  the  department 
are  properly  chargeable  against  the  United  States. 

11.  Where  by  order  of  the  court  the  clerk 
enters  upon  the  minuteSt  as  memorial  serv- 
ices in  respect  to  the  late  Vice  President  a  pro- 
ooeding  in  court  of  official  character,  the  fee  for 
entering  is  properly  chargeable  to  the  Qovem- 
ment 

12.  The  statute  requires  that  Jurors  and 
witnesses  shall  be  paid  upon  the  orders 
of  the  court*  When  the  clerk  states  the  ac- 
counts of  jurors  and  witncsi^os,  taldng  their  affl- 
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davits  as  to  travel  and  attendance,  and  presents 
the  acoounts  stated  in  a  report  to  the  court  for 
its  approval,  he  is  entitled  to  the  fee  prescribed 
by  the  statute  "for  maklngr  any  report**  The 
original  orders  signed  by  the  Judge  should  be  en- 
tered of  record,  and  placed  ui>on  file  by  the  clerk, 
and  he  is  entitled  to  a  fee  of  ten  cents  for  filing 
each. 

18.  In  a  State  where  the  use  of  local  Jails 
for  United  States  prisoners  is  per- 
mlttedy  whenever  a  prisoner  Is  committed  to 
Jail  a  copy  of  the  writ  of  commitment  showing 
grounds  thereof  should  be  left  with  the  Jailer.  In 
case  of  a  proceeding  before  a  Judge  or  oonunls- 
doner  in  which  it  is  neoeBsary  to  commit  the  de- 
fendant to  Jail  to  await  a  hearing  or  pending 
examination,  a  writ  to  commit  is  necessary,  set- 
ting forth  the  cause  of  detention  and  why  ezam- 
lAation  is  postponed.  After  hearing  and  order 
committing  for  trial,  a  final  writ  of  commitment 
is  necessary,  reciting  the  hearing,  finding  of  prob- 
able cause,  and  that  prisoner  is  committed,  in 
default  of  bail,  to  await  trial.  Where  a  defend- 
ant is  arrested  on  bench  warrant  and  brought 
before  the  court,  and  is  committed,  in  default  of 
bail,  to  await  trial,  the  writ  of  commitment  should 
state  the  cause  of  detention  until  a  trial  can  be 
had.  After  conviction  a  final  writ  of  commit- 
ment is  necessary,  setting  forth  the  fact  of  trial 
and  conviction  and  the  term  of  imprisonment 
prescribed  in  the  sentence.  The  copy  commit- 
ment delivered  to  the  Jailer  should,  where  prac- 
ticable, be  certified  and  bear  the  seal  of  the  court. 

i4.  A  state  lair  passed  since  1780  cannot  affect 
criminal  procedure  in  the  federal  courts.  Unless 
there  be  an  express  statute  to  the  contrary  the 
federal  courts  are  governed  in  criminal  causes 
by  the  general  common-law  procedui'e.  A  final 
record  was  required  to  be  made  by  the  clerk  at 
common  law;  and  the  general  method  of  making 
the  record  prescribed  by  the  common  law  should 
be  followed  now.  subject  to  such  changes  as  have 
been  wrought  by  the  character  of  our  institu- 
tions, and  the  modifications  made  necessary  by 
the  enlarged  Bill  of  Rights  of  the  Federal  Consti- 
tution. 

15.  A  criminal  information  must  be  founded 
on  uu  afildavlt  charging  u  crime,  and  a  pre- 
liminary hearing,  finding  probable  cause,  and 
flxin^r  reasonable  bail  by  the  committing  magis- 
txmtc;  otiierwise,  the  proceeding  is  not  in  accord- 
ance with  due  process  of  law.  and  is  contrary  to 
the  4th.  uth  and  8th  Amendments  to  the  Constitu- 
tion.   The  proceedings  before  the  committing 

.  magistrate  showing  a  compliance  with  these  con-> 
Btitutional  provisions,  being  a  necessary  part  of 
the  proceedlng.8hould.be  entered  upon*  the  final 
record. 

16.  At  common  law  the  names  of  only  four 
witnesses  could  be  included  in  one  sub- 
pena.  The  witnete  was  served  by  leaving  with 
him  a  copy  of  the  subpena  or  a  ticket  which 
contained  the  substance  of  the  writ.  It  was  the 
duty  of  the  party  or  his  attorney  to  make  the 
copy  subpenas  or  tickets  and  furnish  them  with 
the  writ  to  the  officer  for  service.  Section  829, 
Revised  Statutes,  requires  that  the  clerk  shall  in- 
sert in  each  writ  of  subpena  the  names  of  as 
many  witnesses  in  a  cause  as  convenience  in  serv- 
ing will  permit.  Where  the  clerk  makes  the  copy 
subpenas  or  subpena  tickets  and  furnishes  them 
to  the  marshal  for  service  at  the  request  or  by 
the  acquiescence  of  the  district  attorney,  the 
clerk  is  entitled  to  charge  the  Government  for 
making  such  oopies, 

17.  In  determining  the  number  of  folios 

in  a  final  record,  each  separate  and  distinct  or- 
der, notice  or  other  paper  is  to  be  counted  sep- 
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arately.  according  to  the  rule  prescribed  In  seo- 
tion  8M,  Revised  Statutes;  and  the  aggregate  of 
the  lolios  so  found  is  the  number  of  folios  in  tho 
record. 

(January  17, 1889.) 

ACTION  by  a  clerk  of  a  United  States  Dia- 
trict  Court  against  the  United  States,  un- 
der Act  of  Congress  of  March  8,  1887,  entitled 
''An  Act  to  I^ovide  for  the  Bringing  Suits 
against  the  Government  of  the  United  States." 
Judgnientfor  plaintiff, 
Mr,  Marion  Erwin»  plaintiff ,or0  $$. 
Mr,  Du  Pont  Ghierry,  U.  a,  Atty,,  lot 
defendant 

Speer,  J,,  delivered  the  following  opinion: 

binding  of  facts.  This  suit  was  brought  un- 
der the  Act  of  Congress  of  March  8,  1887, 
which  confers  upon  the  District  Court  of  the 
United  States  concurrent  juriadiction  with  the 
court  of  claims,  of  all  demands  against  the  Gov- 
ern ment,  not  sounding  in  tort,  in  amounts  not 
exceeding  $1,000,  and  the  same  jurisdiction  up- 
on die  circuit  courts  of  demands  exceeding 
flJCHK)  and  not»ceeding  $10,000. 

The  issues  formed  in  these  novel  but  statu- 
tory proceedings  are  triable  by  the  court  with- 
out toe  intervention  of  a  jury.  In  the  suit  be- 
fore the  court  the  Government  was  represented 
by  the  United  States  Attorney  and  the  plaintiff 
appeared  in  propria  persona. 

The  claimant  was  appointed  Clerk  of  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  Georgia  on  the  17th  day  of 
March,  1888,  and  had  continued  to  hold  that  of- 
fice until  the  present  time.  He  rendered,  at  va- 
rious times,  his  accounts  for  fees  claimed  to  be 
due  by  the  Government,  which  accounts  were 
duly  presented  and  approved  by  the  court,  as 
required  by  the  Revised  Statutes,  §  846,  and  the 
Act  of  February  22, 1875  (18  Stat,  at  L.  888). 

The  accounting  officers  of  the  Treasury  De- 
partment disallowed  quite  a  large  number  of 
the  items  charged. 

The  claimant  made  up  an  account  for  the 
aggregate  amount  of  these  disallowances,  run- 
nmg  back  to  the  date  of  bis  appointment,  and 
included  therein  also  similar  items  for  services 
rendered  which  had  not  theretofore  been  in- 
cluded in  the  accounts  rendered  to  the  depart- 
ment because  of  the  said  adverse  rulings  on  the 
legality  of  the  charges.  This  account  was  pre- 
sented and  sworn  to  in  open  court  in  the  pres- 
ence of  the  district  attorney,  the  claimant 
stating  at  the  time  that  the  account  was  for 
items  disallov^^  in  his  accounts  by  the  account- 
ing officers  of  the  Treasury,  and  that  it  was 
his  purpose  to  bring  suit  for  the  same  in  this 
court  Upon  objection  made  by  the  district 
attorney  the  court  b^ld  that  it  was  not  neces- 
sary or  pix)per  for  the  court  to  make  any  order 
in  the  premises  at  that  time;  that  the  legality 
of  the  charges  would  be  passed  upon  when  the 
account  was  sued  and  should  come  up  for  trial 
regularly.  The  claimant  was  not,  however,  to 
be  deprived  of  any  advantage  which  might  ac- 
crue to  him  b^  reason  of  his  having  presented 
the  account  with  all  its  items,  for  the  approval 
of  the  court  as  prescribed  by  the  Act  of  Febru- 
ary 22,  1875  (18  Stat,  at  L.  888). 

It  is  upon  this  account  that  the  claimant  sues. 
The  petition  contains  also  a  count  for  work  and 
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labor.  In  the  usual  indebitatua  auumpHt  form. 
In  the  lengthy  bill  of  particulars  annexed  to 
the  petition  all  the  items  of  disallowances  of  a 
dmdar  character  ba^e  been  collected  and  ranged 
under  appropriate  heads,  making  twenty  differ- 
ent items  to  be  passed  upon.  It  will  ble  found 
convenient  to  set  out  the  facts  bearing  upon 
ench  item,  as  each  is  taken  up  for  considera- 
tion. 

iJonelu9i<m9  cf  law,  "  The  Act  of  the  22d  of 
February,  1875  (18  Btat.  at  L.  888),  which  re- 
quires that  the  accounts  of  district  attorneys, 
marshals,  clerks,  etc.  ,sha]l  be  forwarded  "when 
approved,"  "to  the  proper  accounting  officers  of 
the  Treasury,"  does  not  make  presentation  to 
the  accounting  officers  a  condition  precedent 
to  an  action."    Batenes  v.  U,  8.  21  Ct  CI.  248. 

It  follows,  therefore,  that,  the  accountiDg 
officers  of  the  Treasury  having  ruled  against 
the  legality  of  charges  of  a  certain  class  for 
services  performed,  on  the  presentation  of  a  for- 
mer account,  it  is  unnecessary  for  the  clerk  to 
include  in  subsequent  accounts,  char^  for 
similar  services  as  a  prerequisite  to  his  nght  to 
sue  for  the  same.  On  the  other  hand,  there 
are  claims  relative  to  which  the  department 
may  be  invested  with  such  powers  as  will  make 
a  rejection  by  its  officers  final,  even  as  against 
the  courts.  ChorpenningY.  U,  8,  8  Ct.  CI. 
140;  Meade  y.  U.  8.  76  U.  S.  9  Wall.  691  [19 
Ll  ed.  687]. 

But  the  rejection  of  a  claim  by  the  comp- 
troller or  the  accounting  officers  of  the  Treas- 
nry  is  not  the  determination  of  a  "  commission 
or  department  authorized  to  hear  and  deter- 
mine," which  will  prevent  the  revision  of  such 
a  finding  by  the  proper  courts.  Sec.  191,  Rev. 
Stat. ;  Chorp^nTking  v.  U.  8.  supra;  U,  8,  v. 
Saunden,  120  U.  S.  126  [80  L.  ed.  594]. 

CONSIDBRATION    OF    THE    ClAIM    BT    ItEM& 

Item  i. 

Charge  for  necessary  time  required  (not  ex- 
ceeding three  days  for  any  one  term  of  the 
court  charged)  and  services  rendered  in  pro- 
curing and  "selecting  the  names  of  competent 
hirors  from  the  body  of  the  district,  and  revis- 
ing the  jury  list  and  box,  under  the  orders  of 
Che  court,  at  $5  per  day— $75. 

Finding  of  facts.  The  services  were  per- 
formed as  charged.  The  n  ature  of  the  services — 
the  selection  of  competent  jurors,  from  the  body 
of  a  district  containing  seventy -nine  counties 
and  covering  two  thirds  of  the  State  of  Georgia 
— ^was  such  that  it  could  not  be  conveniently  per- 
formed during  the  sessions  of  the  court,  when 
the  time  of  the  clerk  is  occupied  with  court 
work,  and  the  jury  boxes  for  obvious  reasons 
cannot  be  revised.  The  selection  of  competent 
jurors  requires  much  correspondence,  the  exer- 
cise of  great  care  and  sound  judgment.  It  has 
been  the  practice  in  this  district  whenever,  ii/ 
the  jud^ent  of  the  court,  the  jury  box  need- 
ed revision,  to  make  an  order  liefore  the  close 
of  one  term  of  the  court,  requiring  thn  revision 
to  be  made  during  vacation  for  the  next  term 
of  the  court  The  per  diem  charges  here  made 
are  not  for  days  when  there  were  charges  by 
the  clerk  for  attendance  in  court.  The  several 
charges  aggregated  by  this  item  were  disallowed 
by  the  comptroller  as  not  warranted  by  law. 

Condusians  of  Jaw.    Jurors  to  serve  in  the 
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courts  of  the  United  States  were  formerly 
selected  in  accordance  with  the  laws  of  the 
several  States.    Sec.  800,  Rev.  Stat 

By  the  Act  of  June  80,4879,  a  new  and  uni- 
form method  was  established  for  all  the  fed- 
eral courts.  Jurors  possessing  the  proper 
qualifications  were  thereafter  required  to  be 
selected  by  the  clerk  and  a  jury  commissioner, 
to  be  appointed  by  the  judge,  and  the  names 
so  selected  to  be  placed  in  a  Im)x,  from  which  the 
juries  were  to  be  drawn  as  occasion  required. 
21  Stat  at  L.  48;  1  Sup.  Rev.  Stat  407. 

Here  was  a  new,  important  and  arduous  duty 
placed  upon  the  clerk,  not  contemplated  at  the 
time  of  the  enactment  of  the  clerk  s  fee-bill  in 
1858  (§  828,  Rev.  Stat),  and  vet  the  Act  is  silent 
as  to  compensation  to  the  clerk  or  to  the  jury 
commissioner.  If  the  silence  of  the  Act  in 
this  particular  be  indicative  of  an  intention  to 
throw  this  additional  labor  upon  Uie  clerk 
without  any  compensation  therefor,  as  Con- 
gress had  an  undoubted  right  to  do,  it  would 
be  indicative  also  of  an  intention  not  to  com- 
pensate the  jury  commissioner  whose  appoint- 
ment is  provided  for  also,  and  to  make  that  of- 
fice purely  honorary.  But  the  Attomey-Cten- 
«ral  appears  to  have  held  otherwise.  He  al- 
lowed what  he  considered  reasonable  compen- 
sation to  jury  commissioners  out  of  the  fund 
appropriated  for  the  miscellaneous  expenses  of 
the  courts.  Annual  Report  of  Atty-Gen.  for 
1888,  p.  19.  For  weight  to  be  given  to  such 
opinion,  see  XT,  8.  v.  Bill,  120  U.  S.  180  [80  L. 
ed.  682]  and  caites  cited.  Besides  the  appro- 
pnation  bill  of  March  8,1886  (28  Stat,  at  L.511), 
had  a  provision  for  "compensation  for  jury 
commissioners— $5  per  day,  not  exceedinflr 
three  days  for  any  one  term  of  the  court. 
This  is  a  legislative  interpretation  of  the  stat- 
ute, coinciding  with  the  contention  of  the 
claimant 

A  similar  provision  is  contained  in  each  sub- 
sequent appropriation.  The  duties  of  the 
clerk  in  revising  the  jury  box  are  not  those 
usually  coming  within  the  functions  of  the  of- 
fice of  a  clerk  of  court  In  effect  the  Act  cre- 
ates two  new  offices — the  jury  commissioners 
of  the  court— one  of  these  commissioners  to  be 
appointed  by  the  court,  and  the  clerk  of  the 
court  ex  oJJUsio  to  be  the  other.  In  point  of  fact 
the  clerk  is  ex  officio  a  jury  commissioner,  and 
it  seems  clear  that  he  is  entitled  to  compensa- 
tion as  such  out  of  the  appropriation  for  pay  of 
jury  commissioners,  at  the  rate  of  $5  per  day, 
as  provided  for  by  the  several  appropriation 
Acts,  or  at  least  the  intention  to  pay  at  that 
rate  may  be  inferred  from  those  Acts,  and 
whether  the  clerk  be  entitled  to  pay  out  of 
those  appropriations  or  out  of  the  regular  ap- 
propriations for  fees  of  clerks  is  immRtcrial. 
See  U,  8.  v.  Btindle,  110  U.  S.  688  [28  L.  ed. 
286]. 

Items. 

Charge  for  making  record  of  names,  resi- 
dence, etc.,  of  jurors  on  jury  list  record— $3; 
and  makine  copy  of  the  names,  etc,  for  the 
juiT  box — f2. 

Finding  of  facts.  It  is  not  denied  that  the 
services  were  rendered,  but  the  disallowance 
by  the  comptroller  is  stated  in  his  report  to  be, 
"Because  not  authorized  to  a  clerk;  this  is  the 
work  of  the  jury  commissioner." 
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ConelttHonB  of  law.  The'  statute  does  not 
make  it  the  duty  of  the  jury  commissiouer  to 
make  such  a  recordj  but  the  duty  is  imposed 
upon  the  clerk  by  Rule  60  of  this  court — a  rule 
prescribed  by  the  late,  the  Honorable  W.  B. 
w  oods,  when  Circuit  Judge.  The  importance 
of  the  record  cannot  be  denied,  and  the  clerk 
is  entitled'to  charge  for  making  any  record,  at 
fifteen  cents  per  folio,  which  is  the  amoimt 
charged. 

It  Ib  conceded  that  if  the  clerk  is  entitled  to 
pay  for  revising  the  jury  box,  that  tbe  charge 
of  $2  for  making  copy  of  names,  etc.,  for  the 
Jury  box  is  erroneous,  as  being  properly  within 
the  services  for  which  thepercUem  is  provided. 

Item  S, 

Charge  for  necessary  attendance  under  sec- 
tion 684,  Revised  Statutes,  by  deputy  at  Sa- 
vannah on  the  opening  day  or  the  May  Term, 
1884,  and  on  the  opening  day  of  the  Novem- 
ber Term,  1887— $10. 

Finding  of  faeU.  These  per  diem  charges 
were  disallowed  by  the  comptroller,  because 
the  derk  charged  for  and  received  k  per  diem  fee 
for  his  personal  attendance  at  a  session  of  the 
court  at  Macon  on  the  same  days — the  comp- 
troller holding  that  only  one  per  diem  can  be 
charged  by  a  clerk,  even  though  the  court  is 
in  session  at  two  different  places  in  the  district 
at  the  same  time,  and  even  though  the  clerk  is 
compelled  to  be  at  one  place  himself,  and  have 
a  deputy  in  attendance  at  the  other.  It  is  not 
denied  that  the  services  were  rendered  as 
stated. 

Conclunone  of  lato.  The  first  question  that 
arises  is:  How  far  can  a  clerk  be  represented 
in  the  performance  of  his  duties  by  deputy? — 
and,  second,  whether  he  is  entitled  to  receive 
the  usual  fees  for  work  done  when  the  service 
Is  performed  by  deputy. 

The  powers  and  duties  of  deputy  clerks  are 
not  fixed  by  section  658,  Revised  Statutes, 
which  provided  for  their  appointment.  But  it 
Ib  provided  that  their  salanes  must  be  paid  bv 
the  clerks  from  the  earnings  of  the  clerk's  of- 
fice, under  the  Fee  Bill.  hecs.  661,  889,  Rev. 
Stat.  And  tbe  clerk  is  responsible  for  the  acts 
of  his  deputy.    Sec.  796,  Rev.  Stat. 

For  these  reasons  the  ri^htof  the  clerk  to  re- 
ceive the  fees  earned  by  his  deputy  stands  on 
the  same  footing  as  that  of  the  marshal  to  re- 
ceive the  fees  earned  by  his  deputy;  and  the 
relations  between  the  two  cannot  be  satisfac- 
tori);j^  illustrated  bv  the  relations  between  a 
district  attorney  and  an  assistant  district  attor- 
ney-^the  latter  bein^  paid  a  salary  by  the  Gov- 
ernment, and  the  district  attorney  not  being  re- 
sponsible for  his  acts.  Totonsend  v.  U.  8.  22 
Ct  CI.  214. 

*'A  deputy  is  said  to  be  one  whooccupieth  in 
right  of  another,  and  for  whom  regularly  his 
superior  shall  answer."  "A  deputy  has  not  any 
estate  or  interest  in  tbe  office,  but  is  as  servant 
to  the-  officer."  "A  deputy  cannot  regularly 
have  less  power  than  his  principal."  %acon, 
Abr.  Vol.  7,  p.  816  (L). 

"Where  the  office  of  registrar  to  the  Bishop 
of  Rochester  was  granted  to  J.  S.,  who  was  an 
infaut  of  twelve  years  of  age,  this  was  held  a 

food  grant,  the  office  being  to  be  exercised  by 
im  or  his  deputy."    Idem,  p.  812  (I). 
As  a  matter  of  practice,  it  is  as  often  the 

2L.R.A. 


case  as  otherwise  that  the  duties  of  a  derk  oi 
marshal  in  the  court  room  are  attended  to  bj 
deputy,  while  the  principal  officer  Is  engagecl 
in  the  performance  of  other  duties  appertaining 
to  his  office  elsewhere.  This  is  pcracularly 
true  in  districts  in  which  there  are  seyetiil 
places  of  holdiiig  court. 

Honorable  William  Lawrence,  late  First 
Comptroller,  in  passhig  upon  a  wmilar  ques- 
tion before  the  department  said:  ''A  usage  so 
lonff  continued  as  to  make  it  law,  if  there  ever 
could  have  been  any  doubt  about  it,  permits  • 
deputy  marshal  to  attend  the  sittings  of  courts, 
and  eives  the  marshal  a  right  to  the  per  diem 
fee  of  $6  for  this  service. "  First  ComptroU^a 
Decisions;  Double  per  Diem  Case,  6  Xjawrence. 
279. 

The  next  question  to  be  considered  is  whethei 
the  clerk  is  entitled  to  two  per  diem  fees  on  the 
same  day— one  for  his  personal  attendance  at 
a  session  of  the  District  Court  for  the  Western 
Division  of  the  District,  at  Macon,  and  the 
other  for  the  attendance  of  his  deputy  at  a  ses- 
sion of  the  District  Court  for  the  Eastern  Di- 
vision of  the  District,  at  Savannah. 

The  Act  of  Congress  providing  for  the  hold- 
ing of  courts  in  two  places  iu  the  Southern  Dis- 
trict of  Georgia,  is  entitied  "An  Act  to  Pro- 
vide for  Circuit  and  District  Courts  of  tbe 
United  States  at  Macon,  Georgia."  The  Act 
provides  that  "Said  Southern  District  shall  be 
and  hereby  is  divided  into  two  divisions,  to  be 
known  as  the  Eastern  and  Western  Divisions 
of  the  Southern  District  of  Georgia."  Act  of 
Janua^  29, 1880,  21  Stat,  at  L.  62. 

Carv^'ul  consideration  of  the  provisions  of  thi» 
Act  leads  to  tbe  conclusion  that  separate,  inde- 
pendent and  distinct  courts  were  created  is 
each  division.  In  fact,  the  "District  Court  of 
the  United  States  for  the  Eastern  Division  of 
the  Southern  District  of  Georgia"  is  a  tribunal 
as  distinct  from  the  "District  Court  of  the 
United  States  for  the  Wtetem  Division  of 
the  Southern  District  of  Ge^gia,"  as  was  the 
"Fifth  Circuit  Court  of  the  United  SUtes  for 
tbe  Northern  District  of  Georgia"  from  the 
"Fifth  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Georna"before  the  pas- 
sage of  the  Act  referred  to.  The  terms  of  the 
courts  in  the  two  divisions  were  so  fixed  by  the 
Act  that  the  sessions  at  Macon  and  Savannah 
frequently  conflict 

It  often  happens  that  while  the  Judge  and 
clerk  are  in  attendance  upon  the  district  court 
in  one  division,  the  court  in  the  other  division 
must  be  opened  and  adjourned  under  tbe  pro- 
visions of  sections  688, 684,  etc.,  of  the  Revised 
Statutes,  and  the  clerk  must  have  a  deputy  in 
attendance  there. 

.Section  828, Revised  Statutes,con tains  the  fol- 
lowing provision  in  reference  to  the  clerk's  fee 
for  attendance: 

"For  traveling  from  the  office  of  tbe  derk,. 
where  he  is  required  to  reside,  to  the  place  of 
holding  any  court  required  by  law  to  be  held» 
five  cents  a  mile  for  going,  and  five  cents  for 
returning,  and  $6  a  day  for  his  attendance  on 
the  court  while  actually  in  session." 

"Court"  is  here  used  dearly,  in  the  sense  of 
"term"  or  "session"  of  the  courts  correspond- 
ing to  the  second  definition  of  the  word  givei> 
by  Mr.  Bouvier  in  his  Law  Dictionary;  be- 
cause it  is  the  term  or  session  of  the  courl 
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wUoh  iB  "required  bylaw  to  be  beld"  at  a  par 
Ikmlar  time  and  place. 

And  "tbe  court,"  referring  back  to  "any 
eourt^"  makes  it  tbe  fair  intendment  of  tbe 
ehrase  tbat  tbe  clerk  sball  be  en  Hi  led  to  $6  a 
day  for  his  attendance  on  any  term  of  any 
court  required  by  law  to  be  held  at  any  partic- 
ular place,  wliile  the  court  is  actually  in  sea- 
lion. 

The  fee  is  "for  his  attendance"  at  that  par- 
ticular place  and  on  that  particular  court,  and 
"$5  a  day"  is  the  measure  of  his  compensation 
for  that  jMuticular  service.  Goodrich  y.  U,  8, 
85  Fed.  Rep.  198. 

Therefore,  pay  for  his  attendance  on  one 
court  at  a  particular  place  cannot  be  pay  for  his 
attendance  by  deputy  on  a  different  court  in  a 
different  place.  And  this  is  in  accordance  with 
the  substantial  justice  of  the  case.  Tbe  per  diem 
of  the  derk  for  his  attendance  in  the  one  divis- 
ion 18,  under  the  law,  justly  and  fully  earned 
l^  his  personal  attendance  on  that  court;  and 
amce  he  must,  under  the  law,  pay  the  expenses 
of  maintaining  and  keeping  aaeputy  in  attend- 
ance at  the  court  in  the  other  division,  and  be 
Ksponsible  for  his  acts,  it  is  but  just  that  he 
should  receive  the  fee  for  such  attendance,  so 
that  he  may  pay  the  deputy  from  his  earnings 
and  have  a  margin  of  compensation  for  his  own 
supervisory  care  and  responaibiUty. 

The  Honorable  William  Lawrence,  late  First 
ComptroUer,  passed  upon  a  similar  question  in 
case  of  a  marshal's  account  pending  before  the 
Treasury  Department,  and  reacbcS  the  same 
conclusion  Double  per  Diem  Gate,  6  Law- 
lenoe,  ^8. 

Rem  4, 

Cbai^  for  necessary  attendance  at  May 
Term,  1887,  at  Savannah,  two  days.  May  25 
and  28,  on  which  the  court  was  opened  for 
business  by  the  judge  in  person — $tO. 

FtTuting  of  facts.  The  court  was  opened  for 
business  by  the  judge,  but  it  is  admitted  that  no 
business  whs  transacted  in  court  on  those  days, 
other  than  the  reading,  and  approval  of  the 
minutes,  the  entry  by  me  clerk  of  the  names 
of  tbe  officers  of  court  in  attendance,  and  the 
making  of  the  entries,  opening  and  adjourning 
court.  The  disallowance  by  the  comptroller 
waa  ''because  no  business  was  actually  trans- 
acted on  those  days." 

Qmdusioiu  qf  law.  This  disallowance  is 
probabl]^  based  upon  the  provision  in  the  ap- 
propriation bill  of  August  4,  1886,  providing 
as  follows:  "Nor  shall  any  part  of  the  money 
appropriated  bv  this  Act  be  used  in  tbe  pay- 
ment of  a  per  diem  compensation  to  any  clerk 
or  marshal  for  attendance  in  court  except  for 
days  when  business  is  actually  transacted  in 
court,  and  when  they  attend  under  sections  588, 
584,  671,  672  and  2018  of  the  Revised  Statutes." 
24  SUt  at  L.  258. 

But  the  Appropriation  Bill  of  March  8, 1887, 
contained  a  clause  covering  the  same  subject 
matter, and  was  not  limited  to  that  appropriation 
fai  its  application.  It  provides  that '  'hereafter" 
the  clerk  shall  not  charge  a  per  diem  fee, 
"except  for  days  when  the  court  is  open  by  the 
judge  for  bu8iness,'or  business  is  actually  trans- 
acted in  court,"  and  when  tbe  attendance  is 
"under  sections  588,  584,  671,  672  and  2018  of 
tbe  Ileviscd  Statutes."    24  Stat  at  L.  541. 

2L.aA. 


"Wbere  two  Acts  are  not  in  all  respects  re-, 
pugnant,  if  the  later  covers  the  whole  JBubject 
of  tbe  earlier,  and  embraces  new  provisions 
wbich  plainly  show  that  it  was  intended  as  a  sub- 
stitute for  the  first,  it  will  operate  as  a  repeal." 
King  v.  Cornell,  lOtt  U.  S.  896  [27  L.  ed.  60]; 
Speer,  Removal  of  Causes,  p.  78.  Therefore, 
when  the  court  was  opened  for  business  by  the 
judge  on  May  25  and  28,  1887,  and  the  clerk 
was  in  attendance,  he  is  entitled  to  his  per  diem 
whether  business  was  transacted  or  not. 

But  independently  of  the  above  considera- 
tions, the  clerk  is  entitled  to  his  judgment  here 
for  these  charges.  Under  tbe  provisions  of  the 
Fee  Bill,  section  828,  Revised  Statutes,  tbe 
clerk  was  entitled  to  a  per  diem  for  his  attend- 
ance on  the  court  when  actually  in  session, 
even  though  "no  suitors  appeared,  or  for  other 
reasons  the  court,  in  its  discretion,  adjourn  to  a 
future  day."  Jonee  v.  U.  8,  21  Ct.  CI.  1;  BiU 
V.  U.  8.  C5t.  CI.  No.  15,570,  not  yet  published; 
Goodrich  v.  U.  8.  85  Fed.  Rep.  198. 

The  limitation  in  the  Act  of  August  4,  1886, 
was  expressly  confined  to  the  money  appropri- 
ated by  that  Act,  and  did  not  therefore  re- 
peal the  general  statute  ^ving  the  clerk  the 
right  to  m  per  diem  for  his  attendance  for  each 
day  when  the  court  was  actually  in  session. 
"A  statute  which  fixes  the  annual  salary  of  a> 
public  officer  at  a  designated  sum,  without  lim- 
itation as  to  time,  is  not  abrogated  or  suspend- 
ed by  subsequent  enactments  appropriating  a 
less  amount  for- his  services  for  a  particular 
fiscal  year,  but  containing  no  words  which  ex- 
pressly or  impliedly  modify  or  repeal  it. "  U,  8^ 
y.  Langtton,  118  U.  S.  889  [80  L.  ed.  164]. 

Bern  6. 

Charge  for  necessary  attendance  in  the  Dis- 
trict Court  at  Mac6n  at  the  October  Term,  1887 
—October  10.  17,  November  9,  19,  22  and  26— 
six  days— $80. 

Finding  of  facts.  It  is  not  denied  tbat  tbe 
service  was  performed  as  chared,  but  the  dis- 
allowance by  the  comptroller  is  "because  the 
same  daj^s  were  charged  and  allowed  him  aa 
commissioner." 

Conclusions  of  lato.  It  is  not  questioned  that 
the  offices  of  clerk  and  United  States  Commis- 
sioner are  compatible  offices. 

From  tbe  organization  of  the  judicial  ma 
cbinery  of  the  Government  it  was  found  con- 
venient to  confer  upon  the  derk  of  tbe  court 
the  powers  of  Circuit  Court  Commissioner; 
and  most  of  the  clerks  have  had  those  powers 
conferred  upon  them.  The  appointments  have 
been  made  and  recognized  as  valid  by  many  of 
the  most  eminentof  our  federal  judges,  notably 
by  the  late  Justice  Woods  in  this  circuit.  It  is 
provided  tbat  "No  marshal  or  deputy  marshal 
of  any  of  the  courts  of  the  United  Slates  shall 
hold  or  exercise  the  duties  of  commissioner  of 
any  of  the  said  courts."  Sec.  628,  Rev.  Stat. 
But  notwithstanding  the  well  known  practice- 
of  appointing  clerks  as  commissioners,  there 
has  never  been  any  legislation  prohibiting  suclv 
appointments.  The  late  Comptroller  Wnu. 
Lawrence  held  that  such  offices  were  not  in- 
compatible, nor  were  those  of  collector  of  inter- 
nal revenue  and  commissioner.  Wad^sCase^ 
27  Int.  Rev.  Record,  p.  16  (Jan.  17,  1881). 

The  regulations  oi  the  postofflce  department,. 
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in  prohibitingr  certain  employments  to  postmas- 
,ters,  makes  an  exception  in  the  case  of  appoint- 
ment as  commissioners. 

It  is  safe  to  say  that  clerks  holding  that  posi- 
tion have  performed  its  duties  with  as  much 
skill,  honesty  and  fairness  as  any  other  class  of 
men  who  have  been  appointed  to  the  position. 

A  person  who  holds  two  distinct  compatible 
offices  may  lawfully  receive  the  salary  or  com- 
pensation of  each.  U,  8.  v.  Saunders^  120  U. 
6.  127  [30  L.  ed.  594];  U.  8,  v.  BHndU,  110  U. 
8.  688 [28  L.  ed.  2861;  Oontermy.  U.  8.  62 U.  6. 
21  How.  468  [16  L.  ed.  192]. 

The  idea  of  the  accounting  officers  seems  to 
be,  that  the  claimant  having  been  paid  a  per 
diem  for  hearing  and  deciding  as  commissioner 
on  a  day  certain,  ttiat  even  though  he  was  not 
occupied  in  that  service  but  a  portion  of  tbe 
day,  tbat  his  time  was  purchased  by  the  Qov- 
emment  for  all  purposed  during  that  twenty- 
four  hours. 

The  same  reasoning  would  have  prevented 
Saunders  from  receivmg  two  salaries  for  the 
same  month;  but  the  supreme  court  held  that, 
as  the  offices  were  not  incompatible,  and  as  he 
had  performed  the  work  of  each  office,  he  was 
entitled  to  both  salaries. 

The  statute  gives  the  clerk  $5  per  day  "for 
his  attendance  on  the  court  while  actually  in 
session.  The  court  day  may  not  last  but  ten 
minutes  and  yet  the  per  diem  for  that  court  day 
will  be  fully  earned  at  the  expirdtion  of  that 
ten  minutes.  BiU  v.  U,  8.  and  Goodrich  v.  U, 
8,  euprn. 

On  the  other  hand  the  statute  gives  the  com- 
missioner $5  per  day  "for  hearing  and  decid- 
ing" on  criminal  charges  "for  the  time  neces- 
sarily emploved."  £a  to  what  constitutes  a 
'•hearing  and  deciding" — see  Harper  v.  U,  8. 
21  Ct.  Cl  56. 

Tbe  respective  services,  therefore,  are  entirely 
distinct  and  for  the  performance  of  each  the 
statute  prescribes  a  fee. 

Item  6, 

This  item  has  been  reconsidered  and  allowed 
by  the  comptroller  since  the  institution  of  the 
unit,  and  has  consequently  been  stricken  by 
amendment. 

Item  7. 

Charfi;e  for  making  dockets  and  indexes  in 
cases  of  attachment  Tor  contempt,  for  default- 
ing witnesses  and  jurors— -$7;  and  for  mak- 
ingfinal  record  in  such  cases — $8.75. 

Finding  of  facte.  This  item  was  disallowed 
by  tbe  comptroller  "because  these  proceedings 
are  not  'causes,'  within  tbe  meaning  of  the 
Fee  BiU"  and  "complete  records  are  not  neces- 
saiy  as  to  such  proceedings." 

Candtieione  of  law.  It  is  unnecessary  to  go 
into  the  distinctions  drawn  bv  the  courts  as 
to  when  proceedings  to  punish  for  contempt 
are  to  be  regarded  as  on  the  civil  or  criminal 
side  of  the  court.  These  particular  proceed- 
ings were  instituted  by  the  Government.  The 
question  raised  is  whether  such  proceedings  are 
"  causes,"  within  the  meaning  of  the  Fee  Bill, 
forwbich  a  docket  fee  can  be  taxed. 

Mr.  Bouvier  defines  a  "  cause  "  to  be  "  Any 
question,  civil  or  criminal,  contest^  before  a 
court  of  justice."    "Case"  and  "cause "are 
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synonyms,  myew  v.  U.  8.  80  U.  8.  18  Wall. 
581  [20  L.  ed.  m\. 

In  proceedings  for  contempts  for  failure  to 
obey  the  orders  or  writs  of  a  court,  the  parties 
have  the  right  to  be  heard  and  to  purge  them- 
selves of  the  contempt  if  they  can.  Such  a  pro- 
ceeding is  commenced  by  a  regular  process  of 
the  court;  and  there  is  a  question  to  be  con- 
tested and  decided. 

"When  a  court  commits  a  partv  for  con- 
tempt their  adjudication  is  a  conviction,  and 
their  commitment  in  consequence  is  execu- 
tion." the  parte  Kearney,  20  U.  8.  7  Wheat 
88  [5  L.  ed.  391]. 

In  that  case,  where  a  person  imprisoned  for 
contempt  by  the  circuit  court,  applied  to  the 
Supreme  Court  of  the  United  States  for  a  writ 
of  habeas  corpus,  it  was  denied  because  "This 
Qpurt  has  no  appellate  jurisdiction  in  criminal 
cases."  There  is  in  such  cases  process,  judg- 
ment and  execution  under  which  the  defendant 
may  be  imprisoned  and  bis  property  sold  and 
title  pass.  The  necessity,  thererore,  for  a  rec- 
ord is  absoluto. 

A  proceeding  for  contempt  is  a  distinct  and 
independent  suit.  Hayeey,  Fiecher,l(il^  U.  S. 
121  [26  L.  ed.  95]. 

Comptroller  Lawrence  held  that  district  at- 
torneys were  entitled  to  docket  fees  in  such 
cases.     Contempt  Case,  5  Lawrence,  265. 

Item  8. 

Charge  for  making  dockets  and  indexes,  in 
case  of  a  hearing  before  the  judge  on  applica- 
tion for  a  warrant  for  tbe  transportation  of  a 
defendant  from  the  Southern  District  of 
Georgia  to  the  District  of  South  Carolina,  un- 
der the  provisions  of  section  1014,  Revised  Stat- 
utes—$8. 

Finding  of  facte.  This  item  was  disallowed 
by  the  comptroller,  "  because  there  was  no 
case  in  the  district  court,  within  the  meaning 
ofthe  Fee  Bill." 

Conclfieione  of  law.  The  use  of  a  docket, 
containing  an  abstract  of  the  proceedings  in  a 
case  for  convenient  reference,  as  well  during 
the  trial  of  the  case  as  afterward,  is  well  recoe^ 
nized.  While  the  proceedings  under  consid- 
eration are  before  the  district  judge,  there  are 
questions  to  be  decided  which  are  frequently 
stubbornly  litigated.  Even  cases  tried  by  a  com- 
missioner are  properly  entered  upon  a  docket 
The  docket  fee  is  not  prescribed  by  the  Fee  Bill 
simply  for  cases  tried  in  court.  The  language 
is  broad  enough  to  apply  as  well  to  cases  triid 
before  the  judge;  ana  where  tbe  orderly  con- 
duct ofthe  public  business  requires  such  a 
docket  to  be  kept,  the  clerk  is  the  proper  per- 
son to  keep  it,  and  is  entitled  to  a  charge  there- 
for. 

Item  9. 

Charge  for  filing  each  separate  paper  sent  up 
by  commissioners  atter  hearing  in  criminu 
cases — $105.50. 

Finding  of  facts.  This  item  was  disallowed 
by  the  comptroller  because  he  alleges  that  it  is 
the  duty  of  the  clerk  or  the  commissioner  to 
fasten  all  the  papers  sent  up  by  the  commis- 
sioner together,  and  file  them  as  one. 

Conclusions  of  law.  The  rule  of  this  court 
adopted  on  January  1,  1877,  provides  that 
after  examination,  "All  the  papers  in  the  case. 
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iDclading  the  affidavit  and  warrant  to  appre- 
hend, and  the  recognizaDce,  shall  be  f  orwacded 
«t  onoe  by  the  commissioner  to  the  clerk's 
office."    Kules  of  Ck)urt,  p.  86. 

There  is  no  law  or  rule  of  court  requiring  the 
pax>er8  to  be  fastened  together;  and  considering 
the  use  to  which  th^  are  to  be  put,  in  the  fur- 
ther progress  of  the  case  or  in  the  examination 
of  accounts  of  commissioners,  such  a  practice 
would  be  exceedingly  inconvenient  They 
must  be  separated  necessarily,  as,  for  instance, 
where  Uie  affidavit  is  used  as  a  basis  for  an  in- 
formation, or  the  bond  is  forfeited,  etc. 

Each  paper  should  be  filed  for  its  permanent 
Identification.  The  charge  for  filing  each  sep- 
arate paper  is  authorized  by  the  Fee  Bill. 
Sec.  828.  Rev.  Stat.;  Beed  v.  U.  S.  Ct.  Cl.  No. 
14,080,  decided  1888;  QoodHch  v.  U.  8.  86  Fed. 
Rep.  19a. 

Item  10, 

Charge  for  entering  orders  approving  ac- 
counts of  commissioners,  marshals,  clerks,  at- 
torneys, etc. .  and  for  certified  copies  of  orders, 
as  provided  for  by  18  Stat,  at  L.  888— 179.80. 

binding  of  facts.  It  is  not  dcDied  that  the 
cervices  were  rendered,  and  the  charges  in  ac- 
cordance with  the  Fee  Bill;  but  the  disallow- 
ances were  made  by  the  comptroller  for  the 
following  reason:  *'  All  charges  connected  with 
the  verification  and  approval  of  accounts  of  at- 
torneys, marshals,  clerks  and  commissioners, 
are  disallowed  as  not  properly  chargeable  to 
the  United  States,"  and  because  the  charge  **  is 
payable  by  the  officer  individually." 

Conclusions  of  law.  By  the  tortus  of  the  Act 
it  is  expressly  provided  *that  the  accounts  of 
clerks,  marshals,  and  district  attorneys  shall  be 
"rendered"  to  the  court,  and  the  officer  shall 
prove  the  account  in  open  court  to  the  satis- 
faction of  the  court,  by  his  own  oath  or  that  of 
other  persons  having  knowledge  of  the  fact. 
If  the  officer  has  done  that.  he. has  performed 
all  that  is  required  of  him.  by  the  statute,  and 
his  account  is  fully  rendered.  There  is  some- 
thing, however,  for  the  court  to  do.  It  must 
cause  to  be  entered  of  record  an  order  approv- 
ing or  disapproving  the  account  as  may  be 
"according  to  law  and  just."  (See  Statute.) 
The  clerk  is  then  required  to  file  tlie  duplicate 
accounts,  and  forward  the  ori^nals  to  the 
proper  accounting  officers  of  the  Treasury. 

The  officers  having  performed  the  services, 
the  Government  is  justly  indebted  to  them  to 
the  full  amount  of  the  fees  prescribed  for  the 
same  without  anv  deduction;  and  when  they 
have  presented  their  account  in  the  manner 
prescribed  by  law,  tJiey  are  not  properly  charge- 
able with  the  after  expenses  incident  to  meth- 
ods adopted  by  the  Government  for  its  own 
convenience  or  protection. 

The  injustice  of  adopting  such  a  rule  is  par- 
ticularly apparent  in  the  case  of  the  marshal, 
most  of  whose  accounts  rendered  are  not  for 
fees^  but  for  disbursements  of  funds,  intrusted 
to  him  for  pay  of  witnesses  and  jurors,  support 
of  prisoners  and  miscellaneous  expenses  of  l^e 
courts;  and  in  case  of  accounts  rendered  for 
actual  expenses  in  the  transportation  of  pris- 
oners to  the  penitentiary  under  section  5546, 
Revised  Statutes,  for  which  he  gets  no  compen- 
sation whatever,  and  of  which  a  separate  ac- 
count is  requir^  by  the  Attorney-General  for 
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each  case,  the  performance  of  the  duty  would 
be  an  expense  to  the  officer,  which  is  clearly  not 
contemplated  by  the  statute. 

In  the  case  of  commissioners  the  force  of 
this  reasoninf^  is  still  more  apparent,  because 
the  Act  provides  that  all  they  have  to  do  is  to 
forward  their  accounts,  duly  verified  by  oath, 
to  the  district  attorney,  and  he  must  see  to  Uia 
other  proceedings. 

The  clerk  being  entitled  to  the  charges,  they 
are  therefore  properly  payable  by  the  United 
States.    Beed  v.  U.  a.  mpra. 

Similar  charges  were  considered  by  Comp- 
troller Lawrence  as  properly  chargeable  to  the 
Government.  Oommissioner^  Oath  Fee  Case,  5 
Lawrence,  850. 

Item  11. 

Charge  for  filing  each  separate  account  of 
deputy  marshals,  neing  the  vouchers  to  ac- 
counts current  of  the  marshal— $8.90. 

Finding  of  facts.  This  item  was  disallowed 
by  the  comptroller  as  unnecessary  and  unau- 
thorized. 

Conclusions  of  law.  The  purpose  of  filing 
the  duplicate  accounts  of  officers  of  the  court 
in  the  clerk's  office  is  for  ready  reference.  It 
is  not  practicable  to  fasten  these  vouchers  to- 
gether, and  would  make  reference  to  them  in- 
convejiient.  Besides,  each  separate  voucher 
should  be  identified.  The  charge  is  authorized 
by  the  Fee  BilL  Goodrich  v.  U.  B.  85  Fed. 
Rep.  198. 

Item  IS. 

Charge  for  entering  unon  the  minutes  by  or- 
der of  uie  court,  proceeaings  in  the  court,  in 
memoriam,  on  the  death  of  the  Honorable 
Thomas  A.  Hendricks,  late  Vice  President  of 
the  United  States,  and  for  similar  proceedings 
on  the  death  of  Justice  W.  B.  Woods  of  the 
Supreme  Court  of  the  United  States — $4.50. 

Finding  of  facts.  These  charges  were  dis- 
allowed by  the  comptroller  '*as  not  payable  by 
the  United  States." 

Conclusions  of  law.  It  has  been  the  custom 
of  this  Government,  and  of  all  civilized  Gov- 
ernments from  time  immemorial,  to  pay  suit- 
able respect  to  the  memory  of  its  distinguished 
citizens  who  die  while  in  the  public  service. 
The  halls  of  tbe  legislative  and  judicial  de- 
partments are  draped  in  mourning,  public 
buildings  are  clothed  in  black,  and  ships  of 
war  carry  their  flags  at  half  mast.  Such  acts 
are  regarded  as  the  acts  of  the  Government 
performed  through  its  public  servants,  and 
such  trivial  expenses  as  tbe  purchase  of  bimt- 
ing,  etc.,  for  such  occasions  have  been  uni- 
versally recognized  as  an  expense  properly 
chargeable  to  the  Government.  Proceedings 
in  court  in  memory  of  a  distinguished  asso- 
ciate justice,  or  of  a  vice  president,  stand  upon 
the  same  footing;  and  the  Government  could 
as  well  refuse  to  pay  the  printer,  who  sets  up 
the  type  for  some  eulogistic  speech  delivered  in 
Congress  on  similar  occasions,  as  to  refuse  to 
pay  the  clerk  for  recording  a  memorial  resolu 
tion  entered  upon  the  permanent  records  by 
the  orders  of  the  court. 

It&m  IS. 

Charge  for  making  reports  of  the  amount  of 
fees  due  by  the  United  States  to  jurors  and 
witnesses  for  travel  and  attendance,  for  the  ap- 
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proyal  of  the  6otirt,  as  required  by  sections 
865,  846,  Revised  Statutes,  and  for  filing  the 
orders  to  pay  the  same — $98.80. 

Finding  of  facts.  The  charm  aggregated 
by  ibis  item  cover  a  period  of  toree  years,  and 
may  be  consolidated  thus : 

Drawing  228  reports,  2f  each  at  15c  $60.90 
Filing  264  orders  to  pay  at  10c  26.40 

The  reason  assija^ned  by  the  comptroller  for 
the  disallowance  m  his  report  Ko.  92,168  is  as 
follows:  "All  charges  for  filing  orders  to  pay 
Jurors  and  witnesses  disallowed ;  after  such 
orders  are  entered  on  record  they  should  be 
given  to  the  marshal  to  accompany  his  account 
as  authority  to  pay."  This  position  was  appar- 
ently abandoned  in  subsequent  reports,  and  a 
new  position  taken,  as  stated  in  the  letter  of 
the  first  comptroller  to  the  clerk,  of  August  8, 
1886,  which  is  in  evidence,  as  follows:  "Inao> 
oounts  hereafter  rendered  you  will  not  be  al- 
lowed for  drawing  reports  of  attendance  of 
witnesses  and  filing  orders  to  pay  witnesses  in 
addition  to  entering  order  on  minutes.  It 
seems  sufficient  that  the  orders  should  be  en- 
tered on  the  minutes  and  a  copy  of  each  order 
furnished  to  the  marshal." 

The  practice  in  this  district  in  regard  to  the 
payment  of  the  fees  due  by  the  United  States 
to  witnesses  and  Jurors  is  as  follows:  When  a 
case  has  been  disposed  of  and  the  witness^^ 
discharged  by  the  district  attorney  from  fur- 
ther attendance,  they  repair  to  the  clerk's  of- 
fice. The  clerk  tiien  ascertains  die  exact 
amount  due  them  for  attendance  and  milage, 
by  examination  of  their  subpenas,  questioning 
them  as  to  the  place  from  which  they  have 
traveled,  and  comparing  their  statements  with 
a  table  of  distances  kept  in  his  office  for  that 
purpose,  and  the  witness  is  sworn,  on  a  Jurat 
drawn  on  his  subpena  ticket,  to  the  corr<>ct- 
ness  of  his  claim.  If  any  doubtful  question 
arises  it  is  referred  to  the  presiding  judge  for 
his  decision.  The  days  attended,  milage  and 
amounts  due  the  respective  witnesses  are  then 
entered  on  a  report  wnich  is  signed  by  the  clerk 
and  submitted  to  the  court  for  its  approval. 
This  report  is  in  the  following  form: 

To  the  honorable,  the  presiding  Judge  of  the 
pistrict  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Southern  District  of 
Georgia:  I  have  to  report  that  the  following 
named  witnesses  are  entitled  to  the  amount  set 
opposite  their  names,  for  their  per  diems  and 
milaflK  for  attendance  upon  the  said  court  at 

and  during  the Term,  188-,  to  the  truth 

of  which  account  they  have  been  duly  sworn. 

Clerk. 

Then  follow  the  title  of  the  case,  and  a  list 
of  the  names  of  the  witnesses  with  the  number 
of  days  attended  and  miles  traveled,  and  the 
amounts  due  them  respectively. 

This  report  is  then  submitted  to  the  court, 
and,  if  adjudged  correct,  tbe  following  order 
Is  indorsed  upon  it: 

B  M  ordered.  That  the  marshal  for  this  dis- 
trict pay  to  the  above  named  witnesses  the 
amount  set  opposite  their  names  for  their  per 
diem  and  milage  for  attendance  upon  the  court, 
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as  above  stated.    In  open  court,  this 
of .188-. 


day 


U.  8.  Judge. 

A  sImOar  report  'and  order  is  made  where 
Jurors  are  to  be  paid,  except,  of  course,  they 
do  not  attend  in  any  particular  case,  while  the 
fees  of  witnesses  are  properly  taxed  as  costs,  in 
the  case  in  which  they  attend.  The  only  ques- 
tion involved  is  whether  these  reports  by  the 
clerk  are  necessary  for  the  convenient  despatch 
of  the  public  business  as  incident  to  the 
method  of  payment  of  witnesses  and  Jurors  pro- 
vided .by  the  statutes. 

Ckmctusiom  of  law.  "In  cases  where  the 
United  States  are  parties,  tbe  marshal  shall,  on 
the  order  of  the  court,  to  be  entered  on  its  min- 
utes, pav  to  the  Jurors  and  witnesses  all  fees  to 
which  they  appear  by  such  order  to  be  entitled, 
which  sum  shall  be  allowed  him  at  the  trcas- 
sury  in  his  accounts."    Sec.  865,  Rev.  Stat. 

"No  accounts  of  fees  or  costs  paid  to  any 
witness  or  Juror,  upon  the  order  of  any  Judge 
or  commissioner,  shall  be  so  re-examined  as  to 
charge  any  marshal  for  an  erroneous  taxation 
of  such  fees  or  costs."    Sea  846,  Rev.  Stat. 

The  clerical  work  involved  in  the  making  up 
and  stating  the  accounts  of  witnesses  anuju- 
rors  is  very  properly  done  by  the  clerk.  The 
institution  of  the  office  is  for  the  purpose  of 
relieving  the  Judge  from  clerical  services.  Tbe 
Judges  could  not  perform  these  duties  without 
serious  interference  with  the  despatch  of  Judi- 
cial business.  That  such  accounts  should  be 
carefullv  made  iip  and  stated  by  some  responsi- 
ble ministerial  officer  of  the  court  is  plain.  The 
clerk  cannot,  under  tbe  statute,  enter  tbe  order 
on  the  minutes  until  the  order  is  made;  and  no 
order  fixing  the  exact  amount  to  be  paid,  as  ia 
contemplated  by  the  statute,  can  be  made  until 
the  statement  of  the  items  of  tlie  account  is 
presented  to  the  court  in  proper  form.  The 
convenient  despatch  of  the  business  of  the  court 
makes  it  necessary  that  it  should  be  presented 
to  tbe  court  in  such  shape  as  to  prevent  the 
consumption  of  the  time  of  the  court  unneces- 
sarily in  the  consideration  of  details;  and  that  is 
best  accomplished  bv  the  report  of  the  clerk  to 
the  court  in  proper  form. 

It  is  true  that  in  general  the  court  may  dired 
a  clerk  to  enter  upon  the  minutes  an  order  not 
previously  reduced  to  writing;  but  it  is  the  uni- 
versal practice  where  an  order  contains  a  num- 
ber of  details  to  write  it  out  upon  paper  and, 
after  the  signature  of  the  Judge  is  appended,  it 
Ib  handed  to  the  clerk  for  entry  on  the  minutes, 
the  original  being  filed  away  in  the  clerk's  office 
as  a  part  of  tiie  files  of  the  court*  If  the  or- 
der is  to  be  made  by  the  court,  the  court  must 
be  first  put  in  possession  of  its  details. 

The  reports  being  necessary,  the  clerk  is  en- 
titled to  nfteen  cents  per  foho  for  making  the 
same.  Sec.  828,  Rev.  Stat;  Commimoner^ 
Oath  Fee  Case,  5  Lawrence,  860,  note;  Singleton 
V.  U.  S,  22  Ct.  CI.  118. 

The  fact  that  he  is  entitied  to  an  additional 
fee  for  entering  the  order  on  the  minutes,  and 
for  making  a  copy  for  the  accounting  offlcera 
of  tbe  Treasury  if  they  require  it  in  the  adjust- 
ment of  the  marshars  accounts,  cannot  affeoi 
the  question. 
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In  regard  to  filing  the  orden  to  pay,  to  which 
the  signature  of  the  Jadse  is  attached,  such  pa- 
pers Deloni;  to  the  files  of  the  court,  and  should 
be  marked  ''filed"  by  the  clerk,  for  identifica- 
lioo.  The  charge  of  ten  cenis  for  filing  any 
paper  is  authorized  by  the  Fee  Bill. 

Bern  14, 

Charge  for  issuing  writs  of  commitments  of 
defendants  to  jail  to  await  trial,  and  for  mak- 
ing certified  copies  for  jailor,  and  entering 
marshal's  returns — $8. 

Finding  of  faeU,    In  two  of  the  cases  in 

faeslion  the  defendants  had  been  committed  to 
Richmond  Ck>unty  jail,  after  a  preliminary  ex- 
amination before  a  commissioner  there.  At 
the  ensuing  term  of  the  court,  the  defendants 
were  brought  to  Savannah  for  trial,  and  as  the 
trial  could  not  be  had  on  the  day  on  which  they 
were  brought  to  court,  the  court  directed  that 
the  defendants  be  committed  to  the  Chatham 
Oounly  jail  to  await  trial;  that  jail  being  in  the 
vicina|;e  of  the  court,  and  the  clerk  issued  the 
commitments  accordingly. 
.  In  another  one  of  the  cases,  the  defendant 
was  charged  with  murder  on  the  high  seas; 
and  pending  a  hearing  postponed  to  another 
day,  the  district  judge  directed  the  clerk  to 
i»ue  a  writ  of  commitment  lo  Chatham  County 
jail. 

In  the  other  cases  the  defendants  were  brought 
into  court  on  bench  warrants,  and,  in  default 
of  boil,  were  by  the  direction  of  the  court  com- 
mitted to  jail  to  await  trial.  Writs  of  commit- 
ment were  issued  by  the  clerk  accordingly. 

These  charges  were  disallowed  by  the  Comp- 
troller "because  the  defendants  were  in  the 
custody  of  the  marshal  under  process." 

Ckmclttiians  of  law.  The  point  at  issue  turns 
upon  the  proper  practice  in  such  cases. 

"In  a  State  where  the  use  of  lails,  peniten- 
tiaries or  other  houses  is  not  allowed  for  Uie 
imprisonment  of  persons  arrested  or  commit- 
ted under  the  authority  of  the  United  States, 
any  tnarwhal  in  such  State,  under  the  direction 
of  the  judge  of  the  district,  may  hire  or  oth- 
wise  procure,  within  the  limits  of  such  State, 
a  convenient  place  to  serve  as  a  temporary 
jail."    Sec.  6538,  Rev.  Stat 

And  in  such  cases  no  special  process  of  com- 
mitment is  necessary,  the  prisoners  being  al- 
ready in  the  custody  of  the  marshal,  and  their 
detention  being  still  continued  in  his  custody. 
Turner  v.  U.  8.  19  Ct  CI.  (No.  12,77^  629; 
£e  OHerhaua  (6  Cure.  Mich.)  6  Am.  L.  T.  519. 

But  in  a  State,  as  in  Georgia  (see  §  859,  Code 
of  1882),  where  the  use  of  jails  is  allowed  for 
United  States  prisoners,  the  statutes  authorize 
their  imprisonment  there.  Ez  parte  Oeary,  2 
Bias.  489.  "And  while  so  confined  therein, 
shall  be  exclusively  under  the  control  of  the 
officers  having  charge  of  the  same,  under  the 
laws  of  such  State  or  territory."  Sec.  5539, 
Rev.  Stat. 

The  state  jails  are  not  under  the  control  Of 
the  marshal,  nor  1b  the  custody  of  the  Jailer  the 
custody  of  the  marshal  in  such  cases;  Randolph 
V.  Danaldeou,  18  U.  S.  9  Cranch.  76  [3  L.  ed. 
662];  and  the  statutes  provide  that  "When- 
ever a  prisoner  is  commiitted  to  a  sheriff  or 
Jailer  by  virtue  of  a  writ,  warrant  or  mittimtia, 
a  copy  thereof  shall  be  delivered  to  such  sher- 
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iff  or  jailer  as  his  authority  to  hold  the  prisoner, 
and  the  orimoal  writ,  warrant  or  mitiimnB  shall 
be  returned  to  the  proper  court  or  officer,  with 
the  officer's  return  thereon."  Sec.  1028,  Rev. 
Stat. 

In  regard  to  commitments  to  await  trial,  it 
has  been  held  that  it  is  proper  for  a  commis- 
sioner to  issue  a  writ  of  commitment  on  send- 
ing a  prisoner  to  JaU  pending  an  examination 
— what  is  commonly  called  a  temporary  com- 
mitment— ^provided  the  examination  cannot  be 
had  at  once;  but  examination  should  be  held 
within  twenty-four  hours  thereafter  unless 
special  cause  be  shown  (JT,  8.  v.  Worme,  4 
Blatchf.  832);  and  it  has  been  held  that  every 
writ  of  commitment  must  show  sufficient  cause 
on  its  face  to  justify  the  jailer  in  holding  the 
prisoner.  The  copy  of  the  commitment  is  the 
authority  of  the  jailer  to  hold.  Ejs  parte  Bur- 
ford,  7  U  .S.  8  Cranch,  448  [2  L.  ed.  495];  Ez 
parte  Bennett,  2  Cranch,  C.  0.  612;  U.  8.  v. 
Brovm,  4  Cranch,  C.  C.  888;  Ex  parte  Willianu, 
4  Cranch.  C.  C.  848;  U.  8.  v.  Harden,  10  Fed. 
Rep.  808. 

It  follows,  therefore,  that  in  case  of  an  ex- 
amination before  a  judge  or  commissioner,  in 
which  it  1b  necessary  to  comoSit  the  defendant 
to  jail  to  await  a  hearing  or  pending  the  exam- 
ination, that  a  writ  of  commitment  is  necessary, 
setting  forth  the  cause  of  his  detention  and 
why  the  examination  is  postponed. 

After  the  hearing  and  finding  of  probable 
cause  of  defendant's  guilt  a  new  writ  of  com- 
mitment is  necessary,  because  in  order  to  justi- 
fy the  detention  of  the  prisoner  for  months,  as 
it  sometimes  happens,  before  he  has  been  con- 
victed of  a  crime,  it  diould  appear  that  he  has 
had  an  examination  before  the  committing 
magistrate;  that  probable  cause  of  his  guilt  has 
been  found;  and  that  he  is  committed  in  de- 
fault of  bail.  The  same  rule  applies  to  pro- 
ceedings before  the  court  If  a  prisoner  1b 
brought  before  the  court,  in  the  custody  of  the 
marshal,  on  bench  warrant  or  otherwise,  be- 
fore trial,  and  iC  becomes  necessary  to  commit 
him  to  the  custody  of  any  particular  jailer  for 
the  first  time,  a  writ  of  commitment  is  neces- 
sary setting  forth  the  cause  of  the  detention. 
Again:  after  trial  and  conviction,  when  the 
court  sentences  a  defendant  to  imprisonment 
for  a  term  in  any  particular  jail,  a  writ  of  com- 
mitment—commonly called  the  final  commit- 
ment— is  necessary,  for  tbe  reason  that  the  time 
and  purpose  of  the  imprisonment  are  entirely 
different.  Nor  is  there  anything  in  section  1(^0 
of  tbe  Revised  Statutes  opposed  to  this  proced- 
ure. That  section  must  be  construed  with 
section  1028,  because  both  sections  are  parts  of 
the  same  Act. 

Section  1080  provides  that  "  No  writ  is  nec- 
essary to  bring  into  court  anv  prisoner  or  per- 
son in  custody,  or  for  remanaing  him  from  the 
court  into  custody;  but  the  same  shall  be  done 
on  the  order  of  the  court  or  district  attorney, 
for  which  no  fees  shall  be  charged  by  the  clerk 
or  marshal." 

The  meaning  of  this  section  is  obvious;  where 
a  prisoner  has  once  been  committed  to  jail  to 
await  trial,  or  pending  a  trial,  he  may  be 
brought  out  to  court  or  carried  back  to  jail  a 
dozen  or  more  times  and  for  day  after  day  dur- 
ing the  progress  of  the  trial;  and  for  this  pur- 
pose no  writ  is  necessary,  because,  after  the 
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Jailer  in  the  first  iustaDce  bas  taken  custody  of 
the  prisoner,  the  copy  of  the  writ  ou  which  the 
commitmeDt  was  msAe  remains  with  him  as 
his  authority  to  hold. 

The  statute  is  expressly  limited  to  prisoners 
or  persons  already  in  custody;  and  the  further 
use  of  the  expression  "  remandinfi; "  shows 
clearly  that  it  applies  only  to  cases  where  the 
person  has  already  been  committed  properly 
under  the  provisions  of  section  1028,  because 
"  to  remana"  implies  a  preyious  custody. 

The  district  attorney  is  given  no  power  under 
the  statutes  to  imprison,  and  his  powers  here 
are  clearly  limited  to  the  brining  in  and  re- 
manding persons  already  imprisoned  by  com- 
petent authority. 

"Where  special  reasons  exist  why  a  war- 
rant of  commitment  should  be  issued  to  the 
marshal  and  the  jailer  for  the  purpose  of  hav- 
ing the  prisoner  actually  committed  to  Jail,  as 
was  the  case  in  the  trial  of  Aaron  Burr,  cited 
by  the  claimant  (1  Burr's  Trial.  861,  858,  859), 
and  as  is  frequently  the  case  wnere  the  marshal 
has  no  sufficient  conveniences  for  the  safe 
keeping  of  the  prisoner  outside  of  a  jail,  and  a 
commitment  to  prison  is  actually  made,  it 
would  seem  not  to  be  a  simple  case  of  remand- 
ing ;  and  for  the  service  of  such  a  warrant  by 
actual  commitment  the  marshal  might  charge 
his  fee."    Turner  v.  U,  8.  supra. 

Hem  16. 

Charge  for  attaching  seals  to  certified  copies 
of  commitments  furnished  for  service  on  jailer 
when  defendants  are  committed  to  jail — $1.60. 

Fin  ding  of  faeU,  These  charges  were  disal- 
lowed by  the  comptroller  "because  the  mar- 
shal and  the  jailer  must  take  official  cognizance 
of  the  signature  of  the  clerk." 

Conclusiaiu  of  law.  Even  if  that  be  true, 
the  copy  of  the  commitment  is  the  authority 
of  the  jrtilcr  to  hold  the  prisoner.  Other  courts 
and  other  persons  have  the  right  to  inquire  into 
the  cause  of  the  detention  of  a  citizen;  and 
there  is  certainly  no  rule  by  which  they  are  re- 
quired to  take  official  cognizance  of  the  signa- 
ture of  the  clerk,  unless  the  seal  of  the  court  is 
attached.  But  judicial  notice  is  taken  of  the 
seals  of  a  superior  court  Bouvier,  Law  Diet. 
Seal. 

It  is  true  that  under  the  comity  of  courts 
moll  a  copy  not  under  seal  might  very  proper- 
ly be  taken  as  sufficient  notice  of  the  character 
of  the  custody,  as  to  require  that  the  proper  of- 
ficer of  the  (Government  be  notified  oi  any  pro- 
ceeding looking  to  the  release  of  a  prisoner; 
but  that  comity  has  not  always  been  respected 
b^  the  state  courts  exercitiing  habeas  corpus  ju- 
risdiction, even  in  this  district.  The  proper 
practice  is  to  attach  the  seal  of  the  court  to  such 
copies. 

Item  16. 

This  item  has  been  stricken  by  amendment, 
because  allowed  bv  the  comptroller  since  the 
bringing  of  the  suit. 

Item  17. 

Charge,  In  criminal  cases  brought  by  infor- 
mation, for  entering  on  the  final  record  the  fol- 
lowing proceedings:  Affidavit,  warrant  of 
arrest,  marshal's  return  and  finding  of  com- 
missioner of   probable  cause  of  defendant's 
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gailt,  upon  which  the  information  is  ifounded. 
ommitment  to  jail  in  default  of  bond.  Re- 
cognizance in  cases  were  given,  and  iustiflca- 
tion  of  surety  and  waiver  of  homestead  exemp- 
tion where  it  is  waived.  Petition  and  order 
for  subpenas  on  part  of  defendant  at  expense- 
of  the  United  States.  Commitment  under  sen- 
tence and  marshal's  return — $60.75. 

Finding  of  facts.  "These  charges  were  disal- 
lowed by  the  comptroller,  "  because  it  was  not 
necessary  to  copy  the  same  to  make  proper  final 
record." 

Conclusions  of  law.  The  clerk  must  record 
all  the  orders,  decrees,  judgments  and  proceed- 
ings of  the  court.     Sec.-  794,  Rev.  Stat 

"In  its  general  acceptation  'prooeedinff'' 
means  the  form  in  which  actions  si's  to  be- 
brought  and  defended,  the  manner  of  interven- 
ing in  suits,  of  conducting  them,  the  mode  of 
deciding  them,  of  opposing  judgments,  and  of 
executing."  "Ordinary  proceedings  intends 
the  regular  and  usual  mode  of  carrying  on  a 
suit  by  due  course  of  common  law."  Bouvier, 
Law  Diet. 

There  are  no  statutes  prescribing  what  rec-. 
ords  the  clerk  shall  keep,  or  how  they  shall  be 
kept  in  criminal  cases.  "  Congress  has  never 
enacted  a  Code  of  Criminal  Procedure,  and  the 
States  have  no  power  to  prescribe  either  modes- 
of  proceeding  or  rules  of  evidence  in  prosecu- 
tions for  federal  offenses.  In  a  general  way 
the  federal  courts  must  be  governed  in  these 
respects  by  the  common  law."  (T.  B,  v.  Max- 
tceU,  8  Dill.  378. 

"  In  the  administration  of  criminal  law,  un- 
less there  be  an  express  statute  to  the  contrary, 
we  are  governed  oy  the  general  common  law 

{>rocedure.  In  the  administration  of  criminal 
aw  and  in  criminal  iurisprudence,  we  go  to 
the  common  law  for  the  purpose  of  ascertain- 
ing the  modes  of  practice,  the  modes  of  proced- 
ure, the  rights  of  the  defendant,  and  the  rights 
of  the  Government,  the  duty  of  the  court  and 
the  duty  of  the  jury,  and  we  administer  it  ac- 
cording to  that'^  u.  8.  V.  JV>,  4  Fed.  Rep. 
890. 

"  No  law  of  a  State  since  1789  can  affect  the 
mode  of  proceeding_or  the  rules  of  evidence  in 
criminal  cases."  U.  8.  t.  Reid,  58  U.  8.  12 
How.  861  [13  L.  ed.  1023]. 

Passing  now  to  the  common-law  authorities: 
"  A  court  of  record  is  that  where  the  proceed- 
ings are  enrolled  in  parchment  for  a  perpetual 
memorial  and  testimony."  "The  very  creation 
of  a  new  jurisdiction  with  power  of  nne  or  im- 
prisonment makes  it  instantly  a  court  of  rec- 
ord. A  court  not  of  record  is  the  court  of  a 
private  man  whom  the  law  will  not  intrust 
with  any  discretionary  power  over  the  fortunes 
or  liberty  of  his  fellow  subjects."  8  BL  Com. 
24. 

Proceedings  for  contempt  are  therefore 
especially  the  proper  subjects  of  record. 

"Records  are  not  complete  until  delivered 
into  court  on  parchment;  therefore  a  minute 
book  from  which  an  entnr  of  the  proceedings 
at  tr'essions  is  made,  and  from  which  book  tlie 
roll  containing  the  record  of  such  proceedings 
is  subsequentiv  made  up,  is  not  a  record." 
Archbold,  Cr.  PI.  p.  127. 

"  The  record  of  judicial  proceedings  is  al- 
ways, in  the  first  instance,  taken  down  by  the 
clerk  of  the  court,  in  the  way  of  short  entries 
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made  upon  his  dockets,  or  of  the  indorse- 
ments upon  papers  filed,  and  tbeJUke.  It  is  not 
imtil  after  the  term  of  the  court  closes  that  the 
extended  record,  or  record  proper,  is  made; 
and  for  the  making  up^  of  this  recoid  resort  is 
bad  to  the  docket  entries,  to  the  accompanying 
files  of  papers  and  to  the  several  indorsements 
upon  them;  these  [serve  as  memoranda  to  the 
clerk.  In  England  the  extended  entry  or  rec- 
ord proper  is  written  upon  parchment;  in  the 
United  States,  books  made  of  stout  paper  are 
used."    1  Bishop,  Cr.  Proc.  g  »05. 

Mr.  Bishop,  in  his  work  on  Criminal  Pro- 
oedure,  treats  very  fully  the  subject  of  making 
up  the  final  record  In  rriminal  causes  brought 
by  indictment  Bee  1  Bishop,  Cr.  Proc. 
S918. 

1  he  principles  laid  down  there  may  be  ap- 
plied to  prooeedinp  by  information,  bearing  m 
mind  that  the  vahdity  of  the  two  proceedings 
rests  upon  very  different  foundations.  And  it 
must  be  borne  in  mind  that  the  Constitution  of 
the  United  States  has  placed  certain  restrictions 
upon  the  criminal  procedure  at  common  law, 
which  makes  it  necessary  that  a  record  which 
ts  liable  to  be  reviewed  in  a  court  above  should 
speak  as  to  a  compliance  with  these  provisions. 
Thus: 

'  'The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be 
violated,  and  no  warrant  shall  issue,  but  upon 
probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be 
seized."    4th  Amend.  Const. 

'*  No  person  ehtiW  be  held  to  answer  for  a 
capital,  or  otherwise  infamous  crime,  unless  on 
a  presentment  or  indictment  of  a  grand  jury 
.  .  .  nor  be  deprived  of  life,  liberty  or  proper- 
ty, without  due  process  of  law."  5th  Amend. 
Const. 

"Excessive  ball  shall  not  be  required." 
8th  Amend.  Const. 

A  criminal  information  must  be  founded  on 
an  aflidavit  charging  a  crime  and  a  preliminary 
hearing  fixing  bail  and  finding  of  probable 
cause,  by  the  cooimitting  magistrate;  other- 
wise the  proceeding  is  not  due  process  of  law, 
and  is  contrary  to  we  4th,  6th  and  8th  Amend- 
ments. U.  8,  V.  Shepard,  1  Abb.  U.  8.  431;  U, 
B.  V.  Tureavd,  20  Fed.  Rep.  621 :  Hurtado  v. 
Cdl.  110  U.  S.  616j:28  L.  ed.  282]. 

It  is  very  essential,  therefore,  that  the  com- 
mitment proceeding  should  be  regular  and 
that  the  record  shoiud  show  it 

It  isonly  necessary  to  add  that  the  definition  of 
8  recognizance  is  "an  obligation  of  record."  The 
justification  is  a  part  of  the  recognizance.  The 
statute  provides  that  writs  of  commitment  shall 
be  returned  to  the  proper  court  or  officer,  with 
the  officer's  return  thereon."  Sec.  1028,  Rev. 
Stat. 

A  fee  is  provided  for  entering  the  return, 
and  it  is  clearly  contemplated  as  a  part  of  the 
record;  "it  is  the  mode  of  executing  Judg- 
ment/' as  described  under  the  definition  of 
"  proceedings." 

Fhe  petition  and  order  for  subpenas  on  part 
of  the  defendant  at  the  expense  of  the  United 
States  is  part  of  the  proceedings  of  the  case,  and 
in  some  cases  may  form  an  essential  part  of  the 
record  to  be  reviewed. 
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Item  18. 

Charge  for  making  copy  subpenas  (sub])ena 
tickets,  one  for  each  witness  in  a  case)  for  ser- 
vice by  the  marshal  on  witnesses  for  the 
United  States,  1  folio  each  at  ten  cents— 
$199.40. 

Finding  €ffacU,  The  charges  aggregated 
bv  this  item  extend  over  a  period  of  five  years. 
They  were  disallowed  by  the  comptroller  "  be- 
cause these  copies  shoula  be  made  by  the  mar- 
shal, and  the  charge  therefor  is  covered  by  his 
fee  for  service." 

It  is  in  evidence  that  because  of  this  position 
taken  by  the  comptroller,  the  clerk  refused  to 
I  continue  furnishing  the  marshal  subpena  tick- 
'  ets,  as  requested  by  the  then  district  attorney; 
and  the  marshal  refused  to  make  them,  and 
that  the  district  attorney  brought  this  disagree- 
ment between  the  officers  inf orm.VJy  before  the 
court,  His  Honor  the  late  c/im^^  McCoy  presid- 
ing. Upon  consideration,  the  court  directed 
the  clerk  to  continue  to  make  the  tickets  ao- 
cording  to  the  practice  which  had  always  pre- 
vailed in  the  court  This  was  in  1882.  The 
clerk  has  continued  to  make  the  tickets  from 
that  time,  and  his  making  them  has  been  ac- 
quiesced in  by  the  district  attorneys;  and  even 
now  the  distnct  attorney  concedes  that  if  it  is 
not  the  marshal's  duty  to  make  them,  they  are 
very  properly  made  by  the  clerk. 

Conelusions  of  law.  Unless  the  sheriff's  fee 
for  service  at  common  law  made  it  his  duty  to 
make  the  copies  and  included  that  in  the  fee 
for  service,  it  is  clear  that  it  is  not  included  in 
the  marshal's  fee  for  service. 

"In  ordinary  cases  the  common  subpena  is 
sufficient  process  to  compel  the  attendance  of 
your  witnesses.  You  may  include  the  names 
of  four  witnesses  in  one  writ.  Take  it,  to- 
gether with  a  praecipe,  to  the  signer  of  the 
writs:  pay  la.  Hd.  signing, 7 d, sealing.  Then 
make  out  a  copy  of  the  subpena  for  each  wit- 
ness; and  serve  it  upon  him  personally,  at  the 
same  time  showing  him  the  writ"  1  Archbold, 
Pr.  170;  2  Russell,  Crimes.  945;  Archbold, 
Cr.  PI.  157.  "The  witness  must  be  person- 
ally served  by  leaving  with  him  a  copy  of 
the  subpena,  or  a  ticliet  which  contains  the 
substance  of  the  writ"  Roscoe,  Cr.  Ev.  106; 
8  Chitty,  Gen.  Pr.  880.  For  form  of  subpena 
ticket,  see  1  Sellon,  Pr.  451. 

In  like  manner  it  is  provided  by  the  United 
States  Statutes  fixing  marshal's  fees  that, 
"When  more  than  two  writs  of  any  kind  re- 
quired to  be  served  in  behalf  of  the  same  party 
on  the  same  person  might  be  served  at  the  same 
time,  the  marshal  shall  be  entitled  to  compen- 
sation for  travel  on  only  two  of  such  writs;  and 
to  save  unnecessary  expense,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  names  of  as 
many  witnesses  in  a  cause  in  such  subpena  as 
convenience  in  serving  the  same  will  permit." 
Sec.  829,  Rev.  Stat 

It  was  not  necessary,  except  in  particular 
Jurisdiction, for  process  in  non bailable  actions  at 
common  law,  to  be  served  by  a  sheriff's  officer; 
if  by  the  attorney  or  his  clerk  it  is  sufficient 
1  Sellon,  Pr.  88.  But  in  bailable  actions,  the 
capias  must  be  executed  by  the  sheriff,  under- 
sheriff  or  by  some  bailiff  or  officer  deputised  by 
the  warrant  of  the  sheriff  for  that  purpose.  Id. 
120,  122. 
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Mr.  Cbiltjr  states  "the  practical  proceediDgs 
upon  issuing  process  in  generar*  as  follows: 
In  case  of  an  ordioarv  summons,  after  tbe 
aealing  of  tbe  principal  writ,  "The  attorney 
then  nils  up  at  least  as  many  blank  writs  of 
summons,  printed  on  paper,  as  there  are  de- 
fendants, and  which  must  be  exact  copies  of 
tbe  principal  sealed  writ,  and  one  very  exact 
copy  of  which  must  be  delivered  to  each  de- 
fennant,  immediately  after  the  sendee  of  tbe 
service  of  the  writ  of  summons,  or  arrest  on  a 
capias." 

In  service  of  capias  in  bailable  action,  after 
the  sealing  of  the  principal  writ  "The  attorney, 
having  made  perrect  copies,  then  proceeds  to 
the  proper  office  of  the  under-sheriff."  8 
Chitty,  Gen.  Pr.  226;  1  Archbold,  Pr.  820,  882. 

It  18  very  clear,  therefore,  that  at  common 
law  it  was  the  duty  of  the  party  or  his  attor- 
ney to  furnish  tbe  officer  with  the  necessary 
copies  of  writs  for  service,  and  that,  too, 
whether  it  be  a  writ  which  mi^ht  be  served  by 
a  private  person  or  whether  it  be  one  whicn 
could  be  served  only  by  an  officer.  It  remains 
to  be  shown  that  the  clerk  has  the  right  to 
charge  for  making  the  copies  when  made  by 
him  at  the  request  of  the  Government,  either 
express  or  implied. 

it  cannot  be  doubted  that  the  party  or  his 
attorney  has  still  the  right  to  make  these  cop- 
ies, and  that  when  so  made  the  derk  is  entitl^ 
to  no  fee  for  such  copies.  But  it  is  well  known 
that  these  officers  keep  a  supply  of  carefully 
prepared  blanks  in  thdr  offices  for  use,  which 
they  prepare  at  their  own  expense,  and  this 
appears  to  have  been  the  case  from  a  very  early 
time  (1  Seilon,  Pr.  69,  115);  and  because  of 
that  fact,  and  ihehr  recognized  skill  in  prepar- 
ing such  papers,  it  is  almost  the  universal  prac- 
tice in  civu  cases  for  the  parties  or  their 
attorneys  to  have  the  clerk  make  these  copy 
writs  or  subpena  tickets.  It  relieves  the  at- 
torney from  the  necessity  of  performing  clerical 
details  which  would  otherwise  frequently  take 
his  attention  away  from  the  more  important 
duties  devolving  upon  him  in  the  conduct  of 
his  case. 

The  district  attorney  would  have  the  same 
right  to  call  upon  the  clerk  to  i>erform  these 
services  in  a  case  that  the  attorney  of  a  private 
party  would  have,  and  the  clerk's  Fee  BiU  pro- 
vides a  fee  of  ten  cents  per  folio  for  making 
copies  (§  828,  Rev.  Btat.);  and  the  same  may 
be  taxed  in  the  costs  of  the  case.  See  §  988, 
Rev.  Stat 

It  is  not  questioned  that  the  clerk  is  entitled 
to  charge  for  copies  of  injunctions,  commit- 
ments and  other  processes 'for  service  when 
made  by  him;  but  it  is  claimed  that  the  follow- 
ing provision  in  the  msffshal's  Fee  Bill  changes 
the  rule  in  regard  to  subpenas.  "For  serving 
A  writ  of  subpena  on  a  witness,  fifty  cents; 
and  no  further  compensation  shall  be  allowed 
for  any  copy,  summons  or  notice  for  a  witness. " 
Sec.  829,  Rev.  Stat 

This  limitation  is  not  in  the  clerk's  Fee  Bill, 
and  applies  only  to  the  marshal.  If  it  be  con- 
tendea  that  the  statute  reads  by  intendment, 
"And  no  further  compensation  shall  be  allowed 
to  either  the  clerk  or  marshal  for  any  copy, 
summons  or  notice  for  a  witness,"  the  answer 
is  that  under  that  construction  it  could  not  by 
any  means  be  held  that  that  statute  made  it  the 
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duty  of  either  the  one  officer  or  the  other  to 
make  the  copies;  and  since,  as  tbe  law  then 
stood  it  was  not  the  business  of  either,  the  duty 
would  rest  where  it  always  did,  upon  the  party 
or  his  attorney;  and  the  contention  that  it  was 
included  in  the  marshaVs  fee  for  service  could 
not  stand.  But  this  interpolation  is  not  justi- 
fied. The  marshal  is  the  executive  officer  of 
the  court,  and  the  afflrmative  right  given  by 
the  clause  is  to  charge  for  service  of  a  writ  of 
subi)ena;  and  the  limitation  that  "No  further 
compensation  shall  be  aUowed  for  any  copy, 
summons  or  notice  for  a  witness"  means,  dear- 
ly, that  no  additional  charge  shall  be  made  for 
service  of  any  notice,  or  the  service  of  any 
summons,  and  ^fusdem  generis  for  the  service  of 
any  copy  for  a  witness.  It  was  intended  to 
prevent  the  marshal  from  making  any  addi- 
tional charge  for  serving  the  subpena  ticket 
or  for  serving  any  notice  or  summons  upon  the 
witness  when  be  is  already  under  subpena,  it 
being  provided  in  another  clause  that  the  mar- 
shal's per  diem  for  attendance  on  court  shall 
cover  also  the  "bringing  in  and  committing 
prisoners  and  witnesses  during  the  term." 

But  even  if  an  interpolation  oe  made  so  as  to 
make  the  clause  read,  "And  no  further  com- 
pensation shall  be  allowed  for  making  any 
copy,  summons  or  notice  for  a  witness,"  the 
effect  would  be  simply  a  reassertlon  of  the 
right  of  the  parties  to  make  such  copies  for 
themselves  without  fee  to  anyone,  as  the  sta^ 
ute  would  not  even  then  make  it  the  duty  of 
the  marshal  to  make  such  copies,  the  lanfruafi;e  is 
purely  negative  in  its  character^— a  prohibition 
as  to  a  charge;  and,  as  we  have  seen,  the  mak- 
ing of  such  copies  did  not  otherwise  fall  with- 
in the  prescribed  duties  of  the  marshal  The 
purpose  of  the  limitation  would  be  construed 
to  be  similar  to  that  of  Rule  No.  28  of  the 
Cirouit  Court  for  this  District,  which  is  as  fol- 
lows: "The  waiver  of  process  and  of  service 
by  Uie  defendant  shall  not  deprive  the  clerk  or 
marshal  of  their  respective  costs  for  process 
and  service;  but  no  fees  for  copies  and  milage 
shall  be  taxed.  This  rule,  adopted  bv  the  late 
Justice  Woods,  recognizes  the  right  of  the  mar- 
shal to  charge  for  a  service  not  actually  per- 
formed if  Uiere  has  been  an  evasion  of  the 
service,  and  the  service  is  one  which  the  fee 
bill  con  templates  is  necessarily  to  be  performed 
by  him  in  the  conduct  of  the  case;  but  it  is  also 
a  reassertion  of  tbe  right  of  the  parties  to  make 
copies  for  themselves.  But  whether  it  was  the 
marshal's  duty  to  make  these  copies  or  not,  the 
validity  of  the  copy  did  not  depend  upon  who 
made  it  The  marshal  refused  to  make  them; 
and  on  motion  and  by  the  acquiescence  of  tbe 
district  attorney  they  were  made  by  the  clerk. 
If  it  became  the  clerk's  duty  for  any  reason  to 
perform  that  service  for  the  Government,  he 
was  entitled  to  the  fee  provided  for  such  work. 
See  U.  8.  v.  Maedaniel,  82  U.  S.  7  Pet.  14  £8 
L.  ed.  587],  cited  and  applied  in  Hartson  y.  U. 
8,  21  Ct  OL  455,  456. 

Item  19. 

Charge  for  making  final  record  In  certain 
criminal  cases,  being  for  the  number  of  folios 
recharged  against  the  clerk  by  the  comptroller 
on  the  report  of  an  examiner  of  the  depart- 
ment of  justice  as  in  excess  of  the  actual 
count — $34.50. 
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FhkOing  pf  faet9.  The  difference  in  the 
oocmt  ariies  thus:  The  examiner  claims  that 
the  number  of  foHoe  in  any  case  ia  ascertained 
by  taking  the  aggreeate  number  of  words  in 
the  entire  record,  anddividing  by  one  hundred. 
The  clerk  daims  that  each  separate  and  dis- 
tinct order  or  other  paper  is  counted  separately, 
and  the  number  of  folios  is  ascertained  by  the 
rule  prescribed  by  section  854,  Revised  Stat- 
nt<^,  and  the  aggrec^te  of  the  folios  so  found 
is  the  number  of  folios  in  the  record. 

CkmclusionM  of  law,  "  The  term  *  folio,'  in 
this  chapter,  shall  mean  one  hundred  words, 
counting  each  figure  as  a  word.  When  there 
are  over  fifty  and  under  one  hundred  words, 
they  shall  be  counted  as  one  folio;  but  a  less 
number  than  fifty  words  shall  not  be  counted 
except  when  the  whole  statute,  notice  or  order 
contains  less  than  fifty  words."  Sec.  854,  Rev. 
Stat. 

Here  Is  express  authority  in  the  statute  for 
the  counting  of  each  separate  and  distinct  or- 
der or  other  separate  proceeding  in  the  record 
separately.  If  an  order  contamed  less  than 
flny  woids,  how  could  it  be  counted  a  folio 
unless  it  be  counted  separately?  If  an  order 
contained  four  hundred  and  twenty-five  words, 
how  can  it  be  eounted  as  only  four  folios,  un- 
less it  be  counted  separately?  And  the  count- 
ing of  each  separate  and  distinct  order,  notice 
or  statute  separately  implies  that  the  other  in- 
dependent proceedmgs  should  be  counted  sep- 
arately also;  this  would  follow  from  the 
sequence  of  the  proceedings  on  the  record; 
and  this  has  been  expressly  decided.  Calender 
Y.  Cavender,  10  Fed.  Rep.  828.  To  illustrate: 
Suppose  a  record  was  made  up  of  the  follow- 
ing proceedings: 
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In  such  a  case  there  would  be  twenty-nine 
folios  in  the  record,  not  twenty-focur;  and  liiis 
appears  to  be  the  general  rule  for  measuring 
work  done  by  printers^  clerks  and  stenog- 
raphers. 

The  reason  of  the  rule  is  found  in  the  fact 
that  the  chirographist  can  copy  one  uniform 
and  continuous  piece  of  manuscript  with  much 
greater  facility  and  in  less  time  than  he  can 
copy  any  numl)er  of  separate   and  distinct 

Eapers  aggregating  the  same  number  of  words 
nt  which  he  has  to  handle,  select,  arrange  and 
appropriately  head,  as  he  concludes  one  and 
passes  to  another. 

Hem  to, 

'  Charge  for  making  final  record  in  certain 
criminal  cases,  recharged  against  the  clerk  by 
the  comptroller  on  the  report  of  an  examiner 
of  the  department  of  Justice — $42.80. 

Finding  cf  facts.  The  recharge  was  because 
the  records  were  not  completed  at  the  time  of 
the  rendition  of  the  account.  It  is  in  proof 
that  the  records  were  completed  very  shortly 
afterward,  and  evidence  of  that  fact  submitted 
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to  the  comptroller,  but  no  action  was  taken 
thereon  by  him. 

Ooncluiion$  of  law.  The  ihial  record  is  not 
ordinarily  made  up  or  at  least  not  completed, 
until  after  judgment  or  decree.  Archlx>ld,  Or. 
PI.  127;  1  Bishop,  Cr.  Proc.  §  905. 

The  cost  of  the  final  record  is  part  of  the 
costs  of  the  case,  and  it  therefore  frequently 
becomes  necessary,  by  reason  of  the  fact  that 
the  court  sentences  a  defendant  to  pay  costs, 
that  the  costs  of  the  case,  including  the  cost  of 
the  record  yet  to  be  made,  should  be  taxed  as 
soon  as  judgment  is  rendered.  The  taxation 
of  the  costs  of  the  record  in  such  cases  stands 
upon  the  same  principle  of  necessity  as  the 
taxation  and  allowance  of  tlie  fees  of  a  witness 
for  his  milage  home  before  he  has  actually  re- 
turned. For  similar  reasons  it  is  usual  to  tax 
the  cost  of  the  final  record  in  civil  cases  at  the 
time  of  the  rendition  of  the  judgment,  the 
plaintiff  paying  costs  being  entitled  to  have 
the  amount  paid  included  m  his  jS./a.  against 
the  defendant.  Under  the  Laws  of  Georgia 
the  costs  of  a  case  are  payable  to  the  officers 
on  the  rendition  of  the  judgment.  Code, 
§§8684,  8685. 

It  frequently  happens  that  the  008t4  must  be 
'collected  at  that  time,  or  the  opportunity  will 
be  lost 

Under  the  federal  statutes  It  is  provided  that 
"  The  fees  and  compensations  of  the  officers 
and  persons  hereinbefore  mentioned,  except 
those  which  are  directed  to  be  paid  out  of  the 
Treasury,  shall  be  recovered  in  like  manner  as 
the  fees  of  the  officers  of  the  States  respectively 
for  like  services  are  recovered."  Sea  867»  Rev. 
Stat 

Whether  this  section  provides  a  different 
rule  for  costs  collected  from  the  Qovemment 
it  is  not  necessary  to  consider;  the  proof  is 
that  the  records  were  completefi  before  the 
bringing  of  this  suit,  and  therefore  the  clerk  is 
certfunly  entitled  to  hisjudffment  for  the  serv- 
ice now.    Raveaie9  v.  U.8,21  Ct  CI.  248. 

Final  eondusians.  The  lengthy  bill  of  pcir- 
ticulars  of  the  plaintiff  which  we  have  just  re- 
viewed has  entai]^  upon  the  court  an  unusual 
amount  of  investigation  into  the  details  of  the 
technical  duties  performed  by  the  clerks  and 
the  commissioners  of  the  United  States  Courts, 
and  not  infrequently  analogies  have  been 
drawn  from  the  laws  and  decisions  relating  to 
the  kindred  duties  of  the  marshal.  While  the 
labor  has  been  very  great  the  court  will  be 
gratified  if  bv  the  conclusions  reached  it  has 
aided  to  make  plain  the  procedure  which 
should  be  followed  by  the  clerks  of  our  courts 
of  record  in  the  performance  of  the  many  and 
important  duties  which  devolve  upon  them. 
These  require  for  their  faithful  and  efficient 
performance  much  technical  knowledge  and 
legal  training.  These  officials  are  most  inade- 
quately compensated  at  best,  and  besides,  the 
emolument  provided  by  law,  small  as  it  is,  is 
often  frittered  away  by  careless  and  irrespon- 
sible dicta,  which  nevertheless  close  effectually 
the  avenues.upon  which  these  officials  might 
lawfully  proceed  for  the  collection  of  the  wages 
of  their  labor.  It  is  wise  and  beneficial  that 
the  circuit  and  district  courts  have  been  given 
jurisdiction  in  such  cases. 

It  is  true  in  every  instance  of  disputed  ac- 
count in  every  item  of  the  bill  of  particulars 
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that  tbe  plaint!  9  is  fully  and  incoDtrovertibly 
Bustained  by  tbe  undisputed  evidence;  always 
by  tbe  obvious  construction  of  the  stHtute,  and 
generally  by  ample  array  of  precedents  from 
tbe  decisions  of  tbe  courts  or  of  tbe  comptrol- 
lers, and  frequently  by  t)otb.  It  is  impossible 
to  doubt  the  merit  of  bis  demands;  and  tbe 


court  finds  that  tbe  facts  hereinbefore  set  forth 
are  true,  and  that  the  plaintiff  haw  judgment 
against  the  United  States  of  America  for  th* 
sum  of  $i80.80  and  costs  accrued  since  the 
time  when  tbe  United  States  put  in  issue  his 
right  to  recover. 


SOUTH  CAROLINA  SUPREME  COURT. 


Jefferson  FLOYD  et  al,,  Respts.^ 

J.  Wardkw  PERRIN,  County  Treasurer, 

Appt. 

(-...8.  0.....) 

1.  Tbe  titlesof  statates*  as^'An  Act  to  Char- 
ter" a  m  Iroad  compaay,  and ''An  Aot  to  Amend 
an  Aot  Entitled  *An  Act  to  Charter^ "  sucb  com- 
pany, are  suffldeDt,  under  a  oonBtitutlonal  pro- 
vision that  statutes  shall  relate  to  but  ono  subject, 
which  must  be  expressed  In  the  titie,  to  sustain  a 
provision  in  tbe  body  of  the  Act  giving  authority 
to  counties,  townships,  etc.,  to  subscribe  to  the 
stock  of  Kuch  company,  and  dedaringr  that  sucb 
townships,  otc^  shall  be  bodies  politic  and  cor- 
porate, invested  with  the  necessary  powers  to 
carry  out  the  statutory  provisions.  (Jfciver,  J., 
queries.. 

1.  Under  South  Carolina  Constltiition, 
art.  9f  see.  8»  gkviag  conntieflt  town- 
idiipe«  ete^  power  to  awe—  and  oolr 
leet  tasee   for   eorporate    porpoeest 

which  thereby  impliedly  inhibits  taction  for 
.  othei  purposes,  a  statute  declaring  that  town- 
siilps  may  subscribe  to  the  stock  of  a  railroad 
c  jnipuny,  and  that  they  shall  be  bodies  politic 
and  corporate,  invested  with  the  necessary  pow- 
en  to  carry  out  that  purpose,  is  unconstitutional, 
lot  th<3  reason  that  townships  in  South  Oarollna 
since  tbe  Aot  of  1870  repealingr  most  of  the  pro- 
visions of  tbe  Aot  of  1808,  organizing  townships, 
etc.,  are  mem  territorial  divLious,  with  no  offi- 
cinls,  no  iierpetual  succession,  no  corporate  pow- 
ers, privilesres  or  purposes,  and  therefore  power 
to  take  stock  in  a  ra  tr  »ad  and  to  levy  taxes  in 
payment  therefor  cannot  be  exercised  for  any 
corporate  purpose  within  the  meaning  of  the  Con- 
stitution.   (McQovxin^  J.,  dissents.) 

(November  80.  1888L) 

A  PPEAL  by  defendant  from  a  Judgment  of 
-ti  tbe  Common  Pleas  Circuit  Court  of  Abbe- 
ville County  (Norton, «/.),  in  favor  of  the  plaint- 
iffs, in  an  action  by  taxpayers  of  Ninety  Six 
Township,  to  recover  the  amount  of  aceraiu 
taxpaid  by  tbcm  under  protect.     Affirmed. 

(Tne  pinintiffs  also  appealed  from  a  holding 
of  the  trial  court,  that  thej  were  estop])ed  from 
showing  that  tbe  conditions  precedent  to  tbe 
issue  of  the  bonds  for  which  tbe  tax  was  levied 
had  not  leen  complied  with.) 

The  facts,  and  quet^tions  presented,  are 
stated  in  the  opinions. 

Messrs.  Weils  A  Orr,  with  Mr.  Benet, 
for  appellant: 

NOTB.— Om^M/u/ffwa?  toir.  For  title  ot  Act^nee 
notto  tu  TitusVille  Irun  Works  v.  KeybtoueOil  Co.  1 
L.  R.  A.  iJfSL 
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The  recitation  in  tbe  bonds,  that  all  the  con- 
ditions precedent  have  been  complied  with,  is 
binding  on  the  taxpayers,  when  Uie  bonds  are 
in  tbe  bands  of  innocent  holders. 

Maran  v.  Miami  Co.  67  U.  8.  2  Black,  722 
(17  L.  ed.  812);  Lexington  v.  Butler,  81  U.  8. 
14  Wall.  282  (20  L.  ed.  809);  l^alnvt  y.  Wade, 

103  U.  8.  688  (26  L.  ed.  526);  Northern  Nat. 
Bank  v.  Porter  Twp.WO  U.  8.  608  (28  L.  ed. 
258);  Rock  Greek  v.  Strong,  96  U.  8.  271  (24  L. 
ed.  815);  Van  Hostmp  v.  Madison.  68  U.  8.  1 
Wall.  291  (17  L.  ed.  538);  Kmfx  Co.  v.  Aspin- 
wall,  62  U.  S.  21  How.  589  (16  L.  ed.  208); 
Coloma  V.  Eaves,  92  U.  B.  484  (23  L.  ed.  579); 
Bissell  v.  JeffersonTiU\  65  U.  8.  24  How .  287 
(16  L.  ed.  604);  Connor  v.  Oreen  Pond  etc.  R, 
Co,  28  8.  C.  427. 

Townships  in  this  State  are  in  reality  quasi 
corporations,  and  as  such  capable,  without  any 
Act  of  incorporation,  of  incurring  indebted- 
ness for  corporate  purposes,  by  Act  of  the 
Legislature. 

See  D'ttenpoTt  v.  Dodge  Co.  105  U.  8.  287  (26 
L.  ed.  1018). 

Tbe  Constitution  gives  authority  to  "politi- 
cal divisions/'  at  least  by  necessary  implica- 
tion, to  create  bonded  debts  without  being  in- 
corporated, whenever  the  Legislature  nifght 
sanction  the  same. 

See  Statev.  Cfiester  A  L.  N.  G.  R.  Co.  18  8. 
C.  290. 

That  this  tax  is  for  a  corporate  purpose  has 
been  practically  decided  in  this  State,  so  far  as 
counties  are  concerned.    . 

Id,;  Carolina  etc.  R  Co.  y.  TWWfo,  26  8.  C. 
266. 

Messrs.  S.  HeO.  Slmkine  and  W.  W* 
Batler»  for  respondents: 

When  officers  who  are  authorized  to  issue 
bonds  of  a  municipality  have  the  power  to  de- 
termine that  the  conditions  precedent  have  been 
complied  with,  and  do  so  determine,  sucb  de- 
cision as  to  a  bona  fide  holder  for  value  before 
maturity  is  conclusive  and  binds  the  munici- 
pality. The  municipality  is  estopped  to  deny 
that  the  conditions  have  not  been  complied 
with. 

Burroughs,  Pub.  Secur.  820,  322;  1  Dillon, 
Mun.  Corp.  545;  Coloma  y.  Baves,  92  U.  S.  484 
(2:J  L.  ed.  579);  Douglas  Co.  v.  BoUes,  94  U.  8. 

104  (24  L.  ed.  46);  Johnson  Co.  y.  January,  94 
U.  S.  202<2lL.  ed.  110). 

But  where  the  validity  of  the  bonds  is  in 
question  as  between  the  muuicipality  and  the 
railroad  company  or  original  payee,  tbe  former 
is  not  estopped  from  inquiring  into  tbe  per- 
formance of  tbe  conditions  precedent. 

Burroughs,  Pub.  Secur.  pp.  297,  298,  822;  1 
Dillon    Mun.  Corp.  pp.  298,  505,  644;  Pierce, 
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RailioadB,  92;  MeClure  t.  (ksML  Tiop.  04  U. 
8.  429  (24  L.  ed.  129);  Jones,  Railroad  Beciiri- 
ties,  p.  247,  g§  298,  800;  Chambers  Co.  v. 
dew,  88  U.  8.  21  Wall.  817-321  (22  L.  ed. 
517-619):  Union  Pae.  R.  Co.  v.  Lincoln  Co.  8 
Dill.  800;  1  Wood,  Railway  Law,  882;  Vanover 
V.  DaHs,  27  Ga.  854. 

An  actual  and  strict  compliauce  with  all  the 
oonditiona  precedent  prescribed  by  the  Act 
miut  be  ban,  or  else  the  bonds  or  the  tax,  as  in 
this  ca$^,  are  invalid. 

1  DUIon,  Mun.  Corp.  g  68;  Barroufrhs,  Pub- 
lic Securities,  259;  MeClure  y.  Ootford  Tiop.  94 
U.  8.  4:9  (24  L.  ed.  129);  Trimmier  v.  Bomar, 
20  8.  C.  854. 

Townships  have  no  corporate  existence  in 
this  State. 

Olenn  v.  York  Co,  6  S.  C.  420. 

Each  county  is  a  body  politic  and  corporate, 
vested  by  the  Constitution  and  Acts  with  cer- 
tain corporate  powers  and  purposes— C^ro^ina 
ete.  R.  Co.Y.  Tribble,  25  8.  (J.  264— such  as 
hiijbways,  ferries,  bridji^es,  and  all  matters  re- 
lating to  taxes;  but  a  township  has  no  corpor- 
ate purposes  in  any  of  these  matters. 

Even  without  corporate  existence  a  county 
may  have  power  to  contract  legal  obligations, 
and  have  interests  peculiar  to  tliemselves  and 
not  common  with  all  other  citizens  of  the 
State. 

8UiU  V.  OheOer  d  L.  IT.  G.  B.  Oo.  18  8. 
C.316. 

But  this  power  given  to  counties  is  derived 
from  the  Constitution,  g  19,  art.  4,  and  has  no 
application  to  townships,  in  so  far  as  they  exist 
within  themselves.  If  a  township  has  no 
genera]  corporate  existence,  and  only  exists 
geographically,  as  school  districts,  etc..  then 
this  railroad  tax  is  not  for  a  oorponite  purpose 
within  the  meaning  of  the  Constitution. 

Weighttnan  v.  Clark,  108  U.  8.  256  (26  L.  ed. 
892). 

Even  if  a  township  has  corporate  existence 
and  corporate  purposes  a  railroad  tax  is  not 
soch  purpose. 

See  ChamVee-?.  Tritltle,  28  8.  C.  75;  C!ooley, 
Taxn.  42;  Aliens.  Jay,  60  Maine,  124, 11  Am. 
Rep.  187. 

The  question  as  to  whether  a  railroad  tax  is 
for  a  public  or  township  corporate  purpose  is 
an  open  one  in  this  State. 

See  Feldman  v.  ChirUtton,  28  S.  0.  61; 
BtaU  T.  Charleston,  10  Rich.  L.  491. 

Olefin  ▼.  York  Co.  6  8.  C.  412,  seems  to  be 
to  the  effect  that- a  county  may, subscribe  to  a 
railroad  (but  not  without  a  vote  of  the  people). 

State  V.  Chetier  d  L.  N.  0.  B.  Co.  18  8.  C. 
818. 

In  all  the  subsequent  cases  the  question  as  to 
whether  a  railroad  tax  subscribed  by  a  town- 
ship is  constitutional,  does  not  seem  to  have 
been  mnde,  presumably  because  it  was  thouj^ht 
to  be  setrt^.  It  seems  to  be  settled  that  it  is  a 
tax;  but  neither  a  state,  county  nor  municipal 
tax. 

Carolina  etc.  B.  Co.  v.  Tribble.  25  8.  C.  200. 

The  following  decisions  sustain  the  position 
that  the  ^x  is  unconstitutional: 

JJansfm  v.  Vernon,  27  Iowa,  2*^,  1  Am.  Rep. 
2l5;Coolcy,  Taxation,  pp.  60, 96,  §  7  and  note; 
B/iila.  iidief  Asso.  v.  \\'od,m  Pa.  73;  slanson 
V.  Basine,  18  Wis.  404;  Tftamus  v.  iW<  Ilwon, 
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27  Mich.  820;  People  v.  Salem,  20  Mich.  452; 
People  V.  State  Treasurer,  23  Mich.  499. 

The  power  of  towns,  as  political  subdivis- 
ions, to  levy  taxes  is  limited  to  purely  local 
corporate  purposes,  and  is  not  extended  to  state 
purposes;  for  a  town  in  its  corporate  capacity 
will  not  be  bound,  even  by  the  express  vote  of 
a  majority,  to  the  performance  of  contracts 
and  other  legal  duties  not  coming  within  the 
scope  of  the  objects  and  purposes  for  which  it 
is  incorporated. 

Stetson  V.  Kempton,  18  Mass.  272;  Hooper  v. 
Emery,  14  Maine,  375;  Adams  v.  Wiseasset,  5 
Mass.  828;  Qote  v.  Epping,  41  N.  H.  544. 

Simpson,  CK  J.,  delivered  the  opinion  of 
the  court: 

This  case  primarily  involves  the  constitu- 
tionality of  an  Act  entitled  "An  Act  to  Charter 
the  Greenville  &  Port  Royal  Railroad  Com- 
pany," passed  December  28,  1882,  and  of  an 
Act  entitled  *'An  Act  to  Amend  an  Act  En- 
titled 'An  Act  to  Charter  the  Greenville  & 
Port  Royal  Railroad  Company,'"  passed  De- 
cember 24, 1885. 

In  the  body  of  this  Act  power  is  given  to 
counties  and  townships,  eta,  to  subscribe  to 
the  stock  of  the  company  thereby  chartered; 
and  it  enacts  that  for  the  purpose  of  the  Act 
"townships  shall  be,  and  thev  are  hereby  de- 
clared to  be,  bodies  politic  and  corporate,  and 
vested  with  the  necessanr  powers  to  carry  out 
the  provisions  of  this  Act."  Under  the  pro- 
visions of  this  Act,  a  township  known  as 
"Ninetv-Six  Township,"  in  Abbeville  Countv, 
subscribed  to- the  stock  of  said  company,  the 
county  commissioners,  as  the  corporate  agents 
of  said  township,  issuing  the  necessary  bonds 
in  payment  of  said  subscription,  to  meet  the 
interest  of  which  bonds  a  tax  was  assessed  and 
collected  by  defendant,  treasurer  of  the  county. 

The  action  below  was  brought  by  the  plaint- 
iffs, taxpayers  of  said  township,  under  section 
268,  (General  Statutes,  to  recover  the  amount 
paid  by  them  under  protest,  to  wit,  $305.05. 
Their  claim  to  recover  is  based  mainly  upon  two 
propositions,  involving,  as  we  have  said,  the 
constitutionality  of  the  enactments  above  re- 
ferred to,  to  wit:  it  is  daimed: 

First,  that  the  Act  in  question,  with  the 
amendment,  in  so  far  as  it  purports  to  incor- 
porate any  township  or  townshi|)s  in  the  bodv 
of  said  Act  and  not  mentioned  in  the  title,  is 
in  violation  of  that  section  of  the  Constitution 
whitth  declares  that  "Every  Act  or  resolution 
having  the  force  of  law  shall  relate  to  but  one ' 
subject,  and  that  shall  be  expressed  in  the  title." 
Article  2,  §  20. 

Second,  it  is  claimed  that  the  Act  violates 
section  8  of  article  9  of  the  Constitution,  which 
impliedly  inhibits  the  Legislature  from  vesting 
the  corporate  authorilics  of  counties,  townships, 
etc.,  with  the  iK>wer  to  a!«sess  and  collect  taxes 
for  any  other  ptii-pose  except. a  corporate  pur- 
pose, and  it  isnenie<l  that  the  subscription  in 
question  by  I^inety-8ix  Township,  and  the  tax 
collected  thereunder,  was  for  a  corporate  pur- 
pose. 

Now,  assuming  in  the  first  instance  that  the 
subscription  bv  Ninety-Six  Township  to  the 
GR'enville  ife  Port  Royal  Railroa<l  Compony 
Was  within  its  corporate  purpose,  and  thcrefitre 
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If  said  township  bad  been  incorporated  and 
vested  with  power  to  assess  and  collect  a  tax 
to  meet  such  subscripiion  by  a  separate  Act 
expressed  in  its  title,  such  Act  would  not  be 
obnoxious  to  article  9,  ^  8,  of  the  Constitution 
yet  the  question  still  is  presented  whether  the 
incorporation  of  iu!s  township  with  the  powei 
mentioned  in  the  body  of  an  Act  which  in  it 
title  refers  only  to  the  chartering  of  the  rail 
road  company,  is  not  obnoxious  to  section  20. 
art.  2,  sttpra,  because,  as  alleged,  it  refers  to  i 
subject  distinct  and  foreign  to  that  expressed 
in  the  title.  His  Honor,  the  Circuit  Judge, 
held  and  ruled  that  the  article  was  unconstitu> 
tionnl  in  both  particulars. 

This  court  has  several  times  considered  and 
discussed  section  20,  art.  2,  mjira;  notablv  in 
the  cases.  Charleston  v.  Oliver,  16  8.  C.  47;  State 
V.  Chfiter,  18  S,  C.  464;  State  v.  MeDaniel,  19 
8.  C.  116,  and  Connor  v.  Green  Pond  Railway 
Company,  23  8.  C.  427.'  In  some  of  these  cases 
the  principle  under  which  the  section  should  be 
coustrued  and  applied  was  announced.    « 

In  Charleston  v.  Olirer^-whUe  holding  the  Act 
under  review  unconstitutional  because  in  the 
judgment  of  the  court  it  was  in  violation  of 
the  section,  the  court  said:  '*We  think  there 
has  been,  and  ought  to  be,  a  general  disposi- 
tion to  give  a  liberal  construction  to  constitu- 
tional provisions  like  this  now  under  considera- 
tion, rather  than  to  embarrass  ledslation  by  an 
unnecessary  strictness  of  construction  (Cooley» 
Const  Lim.  146);  and  we  fully  agree  with  the 
Supreme  Court  of  the  United  States  where 
-^San  Antonio  v.  Mehaffy,  96  U.  8.  815  [24  L. 
ed.  SlTV-adopting  the  language  of  the  Texas 
Court  in  Ean  Antonio  v.  Lane,  82  Tex.  405,  it 
holds  that  'When  an  Act  of  the  Legislature 
expresses  in  its  title  the  object  of  the  Act,  the 
title  embraces  and  expresses  any  lawful  means 
to  achieve  the  object,  thus  fulfilling  the  con- 
stitutionhl  injunction  that  every  law  shall  em- 
brace but  one  subject,  and  that  shall  be  ex- 
pressed in  ito  title.'" 

In  State  v.  Chester,  supra,  the  court  said: 
<«This  section  no  doubt  contains  a  wise  pro- 
vision, and  if  properly  observed  would  tend 
greatly  to  prevent  confusion  and  doubt  as  to 
the  exact  meaning  and  intent  of  legislative  en- 
actinents;  and  to  this  end  it  should  be  enforced 
by  the  courts  in  all  proper  cases,  due  care  be- 
ing exercised  lest  a  too  strict  construction 
Bright  defeat  Its  very  object  and  purpose  by 
clogging  legislation  and  loading  down  our 
statute  l)00KB  with  numberless  separate  Acts 
wholly  unnecessary  to  the  end,"  etc. 

These  two  cases  and  others  show  the  spirit 
In  which  this  court  has  been  disposed  to  con- 
sider this  section.  And  under  the  influence  of 
this  spirit,  in  Connor  v.  Oreen  Pond  Railway 
Company,  supra,  where,  in  an  "Act  to  Incor- 
ix>rate  the  Green  Pond,  Walterboro  &  Branch- 
ville  Railroad  Company,"  power  was  conferred 
upon  the  county  commissioners  to  issue  bonds 
in  subscription  to  the  capital  stock  of  this  rail- 
way,the  court  said:  **As  we  have  said  In  Charles- 
ton v.  Oliver,  16  8.  C.  56,  upon  the  authority 
of  Mr,  Justice  Cooley,  *there  has  been,  and 
ouebt  to  be,  a  general  disposition  to  give  a  lib- 
eral construction  to  constituiional  provisions 
like  this  now  under  consideration,  rntherthan  to 
embarrass  legislation  by  an  unnecessary  strict- 
ness of  construction/    Ilencc,  when  a  question 

2  L.  R.  A. 


under  this  clause  of  the  Constitution  is  pre- 
sented for  adjudication,  we  are  l>ound  to  take 
a  liberal  and  enlarged  view,  and  if  practicable 
bring  the  legislation  which  is  assailed  as  uncon- 
stitutional within  the  limits  prescribed  by  the 
supreme  law  of  the  land."  And  in  this  case 
the  section  assailed  was  held  constitutional  on 
the  ground  that  it  contributed  to  the  object  ex- 
pressed in  the  title,  and  could  be  properly  re- 
garded as  lawful  means  to  achieve  that  object, 
to  wit:  the  corporation  and  construction  of  the 
Green  Pond  Railroad  Company. 

Now,  applying  these  principles  announced 
from  our  own  court,  and  especially  the  decision 
in  the  last  case,  we  think  the  Circuit  Judge  was 
in  error  in  holding  the  Acts  here  unconstitu- 
tional because  of  section  20,  art.  2,  of  the  Con- 
stitution. The  only  difference  between  Otn^ 
nor  V.  Oreen  Pond  Railway  Company,  supra, 
and  the  case  before  the  court  (assuming  for  the 
present  that  Ninety-Six  Township  had  a  cor- 
porate purpose,  and  was  therefore  capable  of 
being  invested  with  the  power  to  subscribe  and 
tax  to  the  end  of  carryinji:  out  said  corporate 
purpose),  was  the  fact  that  Colleton  County 
was  already  a  corporate  body  with  a  corporate 
purpose  at  the  time  the  Green  Pond  Railroad 
Company  was  chartered,  while  in  the  latter 
case  Nlnetv-8ix  Township  was  incorporated  by 
the  Acts  chartering  the  railroad. 

We  cannot  see  that  this  differenoe  affects  the 
question.  The  principle  upon  which  it  was 
held  in  the  .first  case  that  the  Act  was  constitu- 
tional was  that  the  authority  granted  to  the 
count]^  to  subscribe  to  the  railway  was  a  means 
to  achieve  the  object  expressed  in  the  title  of 
the  Act,  and  therefore  was  germane  to  that 
object.  So  it  appears  to  us  that  declaring  the 
township  a  00*  porate  body  with  power  to  tax 
in  aid  of  the  Greenville  &  Port  Royal  Baihroad 
was  contributory  to,  and  furnished  means  to 
achieve  the  object  of,  the  Act  as  expressed  Id 
the  title,  assuming  all  the  time  that  Ninety- 
Six  Township  was  really  incorporated  with  a 
corporate  purpose,  and  that  the  power  con- 
ferred was  Intended  to  promote  that  corporate 
purpose. 

This  brings  us  to  this  latter  question,  which, 
as  it  appears  to  us,  is  the  main  and  vital  ques- 
tion in  the  case,  to  wit:  Was  Ninety-Six  Town- 
ship incorporated  with  a  distinct  corporate  pur- 
pose, and  was  the  power  to  subscribe  to  the 
railroad  in  question  and  to  assess  and  collect  a 
tax  to  meet  such  subscription,  leranted  with  the 
view  to  enable  i^  to  carry  out  'said  corporate 
purpose,  and  thus  conform  to  section  S,  art.  9. 
of  the  Constitution,  in  which  it  is  provided 
"That  the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns  and 
villages  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes  ?"  etc. 

It  will  be  conceded  that,  at  the  time  of  the 

Passage  of  the  Act  chartering  the  Greenville  & 
*ort  Royal  Railroad  Company,  Ninety-Six 
Township  was  not  a  corporate  body,  nor  was 
there  any  other  corporate  township.  It  Is  true 
that  in  1868,  under  an  Act  of  the  Legislature 
passed  in  1868,  the  counties  of  the  Sta^te  were 
divided  into  townships,  which  were  declared 
to  be  corporate  bodies,  with  corporate  pur- 
poses,and  with  powers  and  privileges  conferred, 
and  to  be  organized  with  various  officials, 
moderators,  town  clerks,  selectmen, constables. 
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fll&.  SDd  with  all  the  machineiy  of  a  regular 
oorporatJon.  But  this  Act  waa  repeal^  in 
1870  bj  "An  Act  to  Repeal.an  Act  Entitled  'An 
Act  to  Organize  Town8hipB,and  to  Define  Their 
Powen  and  Priyilegea/  ^  exceptioff,  howeyer, 
that  portion  of  said  Act  fixing  the  numher, 
names  and  bouudaries  of  the  respective 
townabipa  in  the  respective  counties,  which 
were  left  as  territorial  divisions,  but  with  no 
corporate  powers,  privileges  or  purposes.  Has 
NiD^-8ix  Township  been  incorporated  with 
a  corporate  purpose  suflSciently  to  authorize  its 
betng  invested  with  the  power  to  assess  and 
collect  taxes  in  aid  thereof  ? 

Section  9  of  the  charter  of  the  railroad  pro- 
vides that  *'  For  the  purpose  of  this  Act,  all 
the  counties  and  townships  in  said  county 
along  the  line  of  said  railroad,  or  which  are 
faiterested  in  its  construction  as  herein  provided 
for,  aball  be,  and  they  are  hereby  declared  to 
be,  bodies  politic  and  corporate,  and  vested 
with  the  necessary  powers  to  carry  out  the  pro- 
Tisiona  of  this  Act,"  etc.  Ninety-Six  Town- 
ship is  along  the  line  of  said  railroad,  and  in  so 
far  as  section  9,  above,  has  incorporated  any 
township,  Ninety-Six  is  included.  But  these 
incorponitions  are  rather  singular  bodies.  No 
machinery  is  provided  for  their  organization; 
they  have  no  officials,  no  perpetual  succession, 
nothine,  in  fact,  originally  belonaing  and  ap- 
pertaining to  corporate  bodies,  either  public  or 
grivate,  municipal  or  otherwise.  Inasmuch, 
owever,  as  the  General  Assembly  has  declared 
them  in  express  words  to  be  bodies  politic  and 
corporate,  they  must  be  so  held  here.  But 
where  is  the  corporate  purpose  upon  which, 
and  for  the  promotion  of  which,  the  Legisla- 
ture is  authorized  by  section  9,  art.  8,  of  the 
Constitution,  to  grant  power  to  tax  the  prop- 
erty in  said  townships  by  a  majority  vote  of 
the  tnhalntanta  ? 

T6  understand  what  is  meant  by  a  corporate 
purpose,  a  distinction  must  be  drawn  between 
the  powers  of  a  corporation  and  the  end  and 
the  parpose  intended  to  be  accomplished  by 
it.  The  two  must  not  be  confounded.  To 
illustrate:  the  counties  of  the  State  are  cor- 
porations, with  well  defined  and  distinct  pur- 
noses,  tc  wit:  supervision  of  roads,  bridges  and 
ferries,  and  other  internal  and  county  matters; 
and  to  carry  out  these  ends  certain  powers  are 
ffranted  which  are  distinct  and  separate  from 
Sie  ends.  So,  too,  municipal  governments  are 
provided  for  cities,  towns  and  villages,  for  the 
parpose  of  enabling  them  to  preserve  peace  and 
order,  to  ronstmct  and  repair  streets,  and  for 
various  other  corporate  objects;  and  to  enable 
these  governments  to  meet  the  ends  designed 
eertam  powers  are  granted,  but  these  powers 
and  the  cor^porate  purpose  are  widely  differ- 
ent. True,  the  one  follows  the  other,  and  is 
necessaiy  thereto;  but  the  corporate  purpose 
must  exi«t  before  a  power  can  be  granted  to 
carry  it  out. 

Now,  these  townships,  after  being  declared 
bodies  politic  and  corporate,  were  authorised 
to  subscribe  to  the  railroad  upon  a  vote  of  the 
hi  habitants,  said  subscription  to  be  paid  by 
taxation.  But,  we  again  ask:  For  what  cor- 
porate end  and  purpose  was  this  power  granted? 
Of  what  matter  did  the  township  after  its  in- 
corporation have  charge,  the  promotion  of 
which  was  intended  by  this  subscnption ?  What 
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corporate  interest  did  it  control,  demanding  the 
taxmg  power  for  its  advancement?  We  can 
see  nothing.  It  was  given  power  te  take  stock 
in  the  railroad,  but  for  what  end,  in  so  far  as 
the  township  is  concerned  ?  Suppose  this  stock 
should  become  larf;ely  reipunerative  in  the 
way  of  dividends,  m  what  manner  and  for 
wliat  purposes  could  it  be  used?  These  are 
questions  to  which  the  Act  incorporaiing  the 
township  affords  no  reply. 

The  case  referred  to  by  His  Honor,  the  Cir- 
cuit Judge,  and  also  by  the  counsel —  Weight- 
man  V.  &afrk,  108  U.  S.  256,  261  [26  L.  ed. 
892,  894] — presents  a  striking  example  of  the 
difference  between  the  powers  granted  and  a 
corporate  purpose,  where  a  school  district  in 
Dlinois  was  authorized  to  subscribe  to  the 
capital  stock  of  a  railway  company,  and  the 
case  reached  the  Supreme  Court  of  the  United 
States.  Chitf  Jtutiee  Waite,  in  delivering  the 
opinion  of  the  court,  said: 

"Taxation  bv  municipal  or  public  corpora- 
tions must  be  for  a  corporate  purpose.  It  is 
not  always  easy  to  decide  whether  a  certain 
kind  of  tax  is  wiihin  or  without  this  limita- 
tion; but  we  think  it  may  be  safely  said  that, 
as  a  general  rule,  a  corporate  purpose  must  be 
some  purpose  which  is  germane  to  the  general 
scope  of  the  object  for  which  the  corporation 
was  created  .  .  .  Taxation  for  school  pur- 
poses only  would  be  germane  to  such  corpora- 
tions, to  wit,  school  districts." 

The  Illinois  Act  waa  declared  onoonstitu- 
tional. 

So,  in  the  case  before  the  court,  while  we 
see  a  distinct  power  granted  to  these  inco^ 
porated  townships,  we  are  at  a  loss  to  find  a 
corporate  purpose  to  which  this  power  can  be 
saia  to  be  germane,  and  which  it  ia  intended 
to  advance  and  promote  by  the  exercise  of  said 
power.  It  is  conceded  that  in  this  State  and 
m  the  other  States  having  a  couAtitutional  pro- 
vision similar  to  ours,  by  which  counties,  etc., 
mav  be  invested  with  power  to  8ubscril)e  to 
railroads,  etc.,  and  to  (ax  the  inhabitants  to 
meet  such  subscription,  it  is  constitutional  for 
the  Leaislature  to  grant  such  power  to  the 
counties;  but  this  is  based  upon  the  position 
that  railroads,  being  highways,  are  embraced 
within  the  corporate  purposes  of  the  counties, 
which  have  jurisdiction  over  highways,  bridges 
and  ferries,  with  other  matters  appertaining  to 
the  counties.  The  townships,  however,  hlive 
no  such  jurisdiction;  and  therefore  the  caaea 
relied  on  in  the  argument,  in  which  coun^ 
subscriptions  to  railroads  have  been  held  legal, 
have  no  application,  because  in  all  such  cases 
the  subsCTiption  and  taxation  were  intended  to 
promote  and  advance  a  strictly  corporate  pur- 
pose of  the  county,  which  la  not  the  fact  as  to 
townships. 

We  would  very  gladly  have  come  to  a  differ- 
ent conclusion  from  that  which  has  been 
reached,  in  this  case,  because  of  the  serious 
effect  which  this  judgment  mav  have;  but  after 
patient  and  mature  consideration  we  feel  com- 
pelled to  hold  with  the  Circuit  Judge  that,  in 
so  far  as  tlie  Acts  in  question  attempted  to  con- 
fer power  upon  townships  along  the  line  of  the 
railroad  'embracing  Ninety -Six  Township,  ti^ev 
\v'ere  in  violation  of  the  eighth  section,  ninih 
article,  of  the  Constitution,  and  therefore  void. 

From  the  view  which  we  have  taken  of  this 
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case  it  is  not  necessary  to  consider  the  plaint- 
iffs' (respondents')  grounds  of  appeal,  \¥hich 
impute  error  to  the  Circuit  Judge  in  holding, 
as  matter  of  law,  that  plaintiffs  were  estopped 
from  showing  that  the  conditions  piecedent  to 
the  issue  of  the  bonds,  etc.,  had  not  been  com- 
plied with,  etc. ' 

We  do  not  think  there  is  an^bing  in  the  de- 
fendant's appeal  as  to  the  Jurisdiction  of  the 
court,  in  so  far  at  least  as  the  right  of  plaint- 
iffs' recovery  has  been  based  upon  the  illegality 
of  the  tax,  because  of  the  unconstitutionality 
of  the  Act  under  which  it  has  been  imposed. 
The  duty  performed  by  the  county  commis- 
sioners was  not  one  of  those  duties  which  ap- 
pertained to  the  county  commissioners  as  a 
constitutional  body,  having  Jurisdiction  over 
roads,  highways,  ferries  and  bridges,  and  in  all 
other  matters  relating  to  taxeSfdisbursements  of 
money  for  county  purposes,  with  the  right  of 
appeiu  in  all  cases  to  the  state  courts.  Nor  was 
said  duty  imposed  of  necessity  upon  said  com- 
missioners on  account  of  said  Jurisdiction. 

On  the  contrary,  the  county  commissioners 
were  simplj  declared  the  corporate  agents  of 
the  townships,  and  as  said  agents  invested  with 
authority  to  order  the  election,  and  issue  the 
bonds  upon  certain  conditions:  and,  as  we  sup- 
pose, anyone  else  might  have  been  declared  the 
agents  as  well.  Under  these  circumstances  we 
do  not  think  the  county  commissioners  consti- 
tuted a  court  in  this  matter  as  ip  matters  be- 
longing to  their  legal  Jurisdiction,  oefore  which 
it  was  incumbent  upon  the  plaintiffs,  as  tax- 
payers, to  raise  the  question  of  the  constitu- 
tionality of  the  Acts  mentioned,  at  the  peril  of 
being  estopped  from  bringing  the  action  below 
to  test  the  legality  of  the  tax,  under  the  Act, 
in  such  case  especially  made  and  provided,  as 
thev  have  done. 

It  is  the  Judgment  {f  thU  Court  that  the  Judg- 
ment of  the  Circuit  Court,  holding  the  Acts  m 
question  unconstitutional  on  account  of  the  ab- 
sence of  a  corporate  purpose  in  the  townships 
incorporated,  and  that  therefore  the  tax  as- 
sessed and  collected  by  the  defendant  was 
illegal,  and  should  be  refunded,  should  he  of- 
firmed,  and  the  same  is  hereby  affirmed, 

Helyer»  J.^  concurring: 

I  concur  fuUy  with  the  Chief  Justice  that  the 
Act  in  question  is  unconstitutional,  for  the  very 
satisfactory  reasons  presented  in  his  opinion, 
and,  although  conscious  that  I  can  add  nothing 
to  the  strength  of  his  reasoning,  "^^X,  in  view  of 
the  ffrave  issues  and  important  consequences 
involved  in  the  case,  it  has  been  deemed  proper 
that  each  member  of  the  court  should  express 
his  views. 

The  people,  in  their  sovereign  capacity,  have, 
by  their  Constitution,  intrust^  the  taxing  pow- 
er to  the  General  Assembly,  and,  upon  a  famil- 
iar principle,  this  power  thus  delegated  to  that 
body  cannot  be  delegated  by  it  to  any  subordi- 
nate agency,  except  by  express  permission  of 
the  sovereign  authority.  The  framers  of  the 
Constitution,  recognizing  this  doctrine,  pro- 
vided that  this  high  power  of  taxation  might 
be  delegated  to  certain  subordinate  agencies 
for  certain  purposes,  for  we  find  It  declared  in 
section  8,  art  9: 

"The  corporate  authorities  of  counties,  town- 
ships, school  districts,  cities,  towns  and  villages 
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may  be  vested  with  power  to  assess  and  col- 
lect taxes  for  coriK)rate  purposes,"  etc. 

It  is  clear,  therefore,  that  this  provision  18,88 
is  said  by  Waite,  C%.  J,,  in  y^eighUaan  y. 
CUvrk,  lOB  U.  8.  259  [26  L.  ed.  d9»],  in  speak- 
ing of  a  similar  provision  in  the  Constituiion 
of  Illinois,  "a  limitation  on  the  power  of  the 
Legislalyre  to  authorize  taxation  by  public  cor 
porations." 

When,  therefore,  a  question  arises  as  to  the 
constitutionality  of  an  Act  purporting  to  dele- 
gate the  taxing  power  to  some  subordinate 
agency  of  the  government,  two  inquiries  are 
presented:  first,  whether  such  agency  is  one  of 
those  to  which  the  Constitution  permits  the 
taxing  power  to  be  delegated;  «0O9n<f,  whether 
the  taxation  purporting  to  be  authorized  is  for 
a  corporate  purpose — for,  as  we  have  seen,  this 
power  can  only  be  delegated  to  the  corporate 
authorities  of  counties,  townships,  etc.,  and 
only  for  a  corporate  purpose.  This  necessarily 
implies  that  there  must  be  a  corporation,  with 
corporate  authorities,  created  for  certain  cor* 
porate  purposes,  so  that  the  practical  inquiries 
in  this  case  are:  first,  whether  Ninety-Six 
Township  is  a  corporation,  furnished  with  cor- 
p(»rate  authorities;  and  if  so,  second,  whether 
the  power  to  tax,  which  the  Act  purports  to 
confer  upon  such  corx)orate  authorities,  is  for 
a  corporate  purpose. 

As  to  the  first  question  there  can  be  no  doubt 
of  the  power  of  the  General  Assembly  to 
erect  the  inhabitants  of  Ninety-Six  Township 
into  a  corporation  for  any  legitimate  purpose; 
and  assuming,  for  the  purposes  of  this  case, 
that  this  has  been  done  by  the  Act  in  question, 
though  the  indefinite  terms  of  the  Act — "that» 
for  the  purpose  of  this  Act,  all  the  counties 
and  townships  in  said  counties,  along  the  line 
of  said  railroad,  or  which  are  interested  in  the 
construction  as  herein  provided  for,"  shall  be 
bodies  politic  and  corporate — ^might  leave  that 
matter  in  some  doubt;  and  assuming,  further^ 
that  the  provision  of  the  Act  declaring  the 
county  commissioners  of  the  respective  coun- 
ties to  be  the  corporate  agents  of  the  counties 
or  townships  so  incorporated  would  be  suffl- 
cient  to  constitute  the  county  commissioners 
of  Abbeville  County  "the  corporate  authori- 
ties" of  Ninety-Six  Township,  within  the 
meaning  of  the  Constitution,  the  important 
inquiry  remains  whether  the  taxing  power 
which  the  Act  purports  to  confer  upon  Ninety- 
Six  Township  is  for  a  corporate  purpose. 

It  is  ver^  clear  to  my  mind  that  under  a  proper 
construction  of  section  8,  art.  9,  of  the  Consti- 
tution above  quoted,  the  taxing  power  cannot 
be  delegated  to  any  of  the  subordinate  agencies 
therein  named,  except  for  a  corporate  purpose. 
The  manifest  meaning  of  this  section  oi  the 
Constitution  is  that  this  high  power  can  only 
be  delegated  to  these  subordinate  agencies  for 
the  purpose  of  aiding  or  promoting  the  objects 
for  which  tbey  have  been  erected  into  corpora- 
tions. This  necessarily  implies  that  there  must 
first  be  ^  corporation,  with  certain  corporate 
purposes,  and  when  the  taxing  power  is  claimed 
It  must  be  shown  that  it  was  conferred  for  the 
purpose  of  aiding  or  promoting  some  one  or 
more  of  such  corporate  purposes. 

I  do  not  mean  to  say  that  the  corporation 
must  be  created  by  some  previous  Act  defining 
its  powers  and  purposes  before  any  Act  can  be 
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coDstkutlnnally  passed  fnvestinf^  such  corpora- 
don  with  the  taxin/i:  power;  but  I  do  mean  to 
aay  that  the  power  to  tax  is  dependent  upon  the 
ezistenee  of  somt  corporate  purpose  to  which 
the  proceeds  of  the  (ax  may  be  applied;  though 
all  iLis  may  be  done  in  one  and  the  name  Act, 
the  corporation  may  be  created,  endowed  with 
specified  powers  to  effect  certain  corporate  pur- 
poses, and  in  the  same  Act  the  corporation  may 
properly  be  invested  with  the  power  to  levy 
taxes  to  promote  such  corporate  purposes. 

For  example,  I  see  no  reason  why  the  (Gen- 
eral Assembly  may  not  have  created  the  Town- 
ship of  Ninetv-Six  a  corporation  for  school 
purposes,  and  in  the  same  Act  conferred  the 
power  to  levy  taxes  for  such  purposes.  80,  too, 
perhaps,  the  General  Assembly,  but  for  the 
fact  that  the  Constitution  (section  10,  art.  4) 
has  clothed  the  county  commissioners  with  ju 
risdiction  over  roads,  highways,  etc.,  might 
have  passed  an  Act  creating  the  Township  of 
>iijiety-Six  a  corporation,  and  invested  it  with 
the  control  and  management  of  highways,  and, 
as  promotive  of  that  corporate  purpose,  might 
have  invested  it  with  power  to  levy  taxes  to  aid 
in  the  construction  of  a  railroad,  upon  the  doc- 
trine which,  after  much  conflict  of  opinion, 
aeema  to  be  settled,  that  a  railroad  is  a  high- 
way, and  therefore  a  municipal  corporation, 
charged  with  the  supervision  and  control  of 
highways,  may  be  invested  with  power  to  aid 
in  Its  construction.  But  the  Act  in  question 
does  not  piur[>ort  to  have  either  of  these  objects 
in  view.  It  simpl v  erects  the  several  townships 
along  the  line  of  the  proposbJ  railroad  into  cor- 
porations, without  any  corporate  purposes 
whatever,  and  only  purports  to  confer  upon 
them  the  single  power  of  subscribing  to  the 
stock  of  this  particular  railroad. 

Now,  it  cannot  be  denied  that  the  power  to 
subscribe  to  the  capital  stock  of  this  railway 
company  necessarily  involves  the  power  to  levy 
taxes  to  pay  such  subscription,  as  it  is  not  pre- 
tended that  the  townships  have  any  other  means 
of  raising  the  money  necessarv  for  that  pur- 
pose. OiUzen9  8av.  &  Loan  Auo,  v.  Topeka, 
HI  U.  a  20  WalL  655  [22  L.  ed.  455];  Fektman 
V.  Charleston,  28  8.  C.  50. 

If  this  be  80,  then  to  sav  that  the  subscrip- 
tion to  the  capital  stock  01  the  company  is  the 
corporate  purpose  for  which  the  taxing  power 
is  conferred  would  be  to  assume  the  very  point 
in  issue,  for  that  would  be  simply  asserting,  in 
another  form,  the  afllrmative  of  the  proposi- 
tion to  be  proved.  The  same  mode  of  reason- 
ing would  necessarily  lead  to  the  conclusion 
that  the  General  Assembly  has  the  power  to 
invest  the  corporate  authorities  of  any  of  the 
subordinate  governmental  agencies  mentioned 
in  section  8,  art.  0,  of  the  Constitution,  with 
the  power  to  subscribe  to  railroads,  together 
with  its  necessaiy  incident,  to  levy  taxes  to  pay 
tuch  subscriptions;  but  it  has  been  decided  by 
she  highest  Judicial  authority  in  this  country, 
in  the  case  of  Weighiman  v.  Cflark,  supra,  that 
a  township  erected  into  A  corporation  for  school 
purposes  cannot,  under  the  Constitution  of  II- 
Jiuois,  which,  in  this  respect.  Is  practically 
identical  with  ours,  be  investea  with  power  to 
subscribe  to  a  railroad. 

The  reasoning  of  Chief  Justice  Waite  in  that 
case  applies  with  equal  force  to  the  question 
now  under  consideration.    The  object  of  the 
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constitutional  provision  is  to  limit  the  power 
of  the  Legislature  to  authorize  taxation  bjr 
public  corporations,  by  rcstricliog  it  to  taxa* 
tion  for  a  corporate  purpose,  which  must  be 
some  purpose  germane  to  the  objects  of  the 
corporation;  and  it  is  verv  manifest  that  if  the 
Legislature  can,  by  simply  authorizing  a  cor- 
poration to  subscribe  to  a  railroail,  acquire  the 
right  to  invest  such  corporation  with  tile  taxing 

K>wer,  then  the  constitutional  provision  would 
se  its  limiting  force,  for  in  evc^  instance  it 
could  be  evaded. 

The  cases  which  seem  to  be  mainly  relied 
upon  by  appellant  are  Brown  v.  Hertford  Gnunr 
ty,  decided  recently  by  the  Supreme  Court  of 
Not'th  Carolina,  and  reported  in  100  N.  C.  92. 
5  8.  E.  Rep.  178,  and  Narier  v.  Kemockan,  103 
U.  S.  563  [20  L.  ed.  41 1].  It  does  not  appear 
from  the  former  case  that  there  is,  in  the  Xorth 
Carolina  Constitution,  any  such  provision  as 
that  found  in  section  8,  art.  0.  of  our  Constitu- 
tion, upon  which  the  view  herein  presented 
rests;  and  hence  it  is  dilQcult  to  perceive  how 
that  case  can  be  any  authority  upon  the  ques- 
tion here  involved.  A  careful  examination  of 
the  other  case,  which  went  up  to  the  Supreme 
Court  of  the  United  States  from  the  State  of 
niinois,  will  show  that  the  question  now  under 
consideration  was  not  one  of  the  points  decided 
in  that  case;  the  main  controversy  there  being 
whether,  after  the  people  of  the  township  had 
voted  a  donation  to  tne  railroad  company,  to 
be  raised  by  a  special  tax,  the  township  could 
be  afterwards  authorized  to  issue  bonds  for  the 
amountso  donated  without  submitting  the  prop- 
osition again  to  be  voted  upon.  It  is  true  that 
in  discussing  that  q^uestion,  Mr.  Justice  Harlan 
does  use  the  following  language,  quoted  in  the 
argument  in  this  case:  "That  [the  donation  to 
the  railroad],  it  must  be  conceded,  was  a  cor- 
porate purpose,  within  the  meaning  of  the 
ConstitutioD,  as  interpreted  by  the  state  court;" 
*but  from  the  langua^  used  by  the  same  jus- 
tice, in  the  case  of  Livingston  County  v.  Dar* 
lington,  101  U.  S.  417  |^  Ix  ed.  1019],  it  is 
very  doubtful  whether  the  Supreme  Court  of 
the  United  States  would  place  the  same  inter- 
pretation upon  the  Constitution  of  that  State. 
Aftei*  considering  the  question  whether  an  Act 
authorizing  a  county  to  subscribe  money  for 
the  purpose  of  establishing  a  state  reform 
school  within  its  limits  was  constitutional,  and, 
after  reviewing  the  Illinois  decisions  upon  tb^ 
construction  of  that  clause  in  the  Constitution 
of  that  State,  similar  to  ours,  limiting  the 
power  of  the  Legislature  to  vest  subordinate 
agencies  of  the  government  with  the  taxing 
power,  and  showing  that  those  decisions  had 
been  far  from  uniform,  he  says:  "We  express 
no  opinion  as  to  what,  in  our  judgment,  is  the 
true  exposition  of  those  parts  of  the  Illinois  Con- 
stitution to  which  reference  has  l)een  made." 
But  the  court  simply  followed,  as  it  usually 
does,  what  seems  to  have  been  the  construction 
placed  upon  a  State  Constitution  by  the  courts 
of  that  State.  Indeed,  it  does  not  appear  from 
anything  that  is  said  in  the  case  of  Harter  v. 
Ker/toc/utn  what  was  the  nature  or  purpose  of 
township  corporations  in  the  State  of  Illinois; 
and  hence  the  case  furnishes  no  data  upon 
which  the  question  whether  a  subscription  to 
a  railroad  was  "a  corporate  purpose"  could  ha 
determined  or  even  discussed. 
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Om  caae  of  State  y.  Chester  Railroad  Com- 
pany, 18  S.  C.  290,  has  also  been  cited  by  ap- 
pellant; bnt  that  case  simply  decides,  what  is 
conceded  under  the  authorities,  that  a  county 
may  be  invested  with  power  to  subscribe  to  a 
railroad;  and  it  f^imishes  no  authority  what- 
ever for  the  proposition  that  a  township  mav 
be>  clothed  wiUi  such  a  power.  A  county  dif- 
fers widely  from  a  township,  and  therefore  to 
apply  the  same  principles  to  one  which  have 
been  applied  to  the  other  would  necessarily 
lead  to  error  and  confusion.  A  county  is  a  po- 
litical division,  expressljr  provided  for  by  the 
Constitution,  endowed  with  specific  powers,and 
provided  with  appropriate  officers,  to  mansge 
Its  affairs,  while  a  township  has  none  of  these 
features.  It  is  a  mere  territorial  division  w hich, 
for  convenience,  is  used  by  officers  and  agen- 
cies of  the  government,  but  without  any  rights 
or  powers,  corporate  or  otherwise,  until  the 
Legislature  sees  fit  to  erect  it  into  a  corporation 
—for  such  purposes  as  may  be  specified  in  its 
charter. 

A  township  cannot  with  any  pro|)riety  be 
considered  as  one  of  the  political  divisions  of 
tlie  State,  for  there  is  nothing  in  the  Constitu- 
tion constituting  or  recognizing  it  as  such,  and 
there  is  no  Act  of  the  Legislature  investing  it 
with  any  such  character,  or  with  an^  of  the  at- 
tributes incident  to  such  a  condition;  hence, 
the  argument  drawn  from  tJie  amendment  to 
article  9  of  the  Constitution  (18  Stat.  689),  which 
declares  that  *'Any  bonded  debt  hereafter  in- 
curred by  an^  county,  municipal  corporation, 
or  political  division  of  this  State  shall  never  ex- 
ceed 8  per  centum  of  the  assessed  value  of  all 
the  taxable  property  therein,"  loses  all  its  force. 

It  is  said,  however,  that  this  court  has,  in  at 
least  two  cases,  impliedly,  though  not  express- 
ly, recognized  the  power  of  the  Gleneral  Assem- 
bly to  invest  townships  with  the  taxing  power. 
CharnbUe  v.  TrilMe,  23  S.  C.  70;  Carolina  ete. 
B,  Co,  V.  TribbU,  25  S.  C.  200. 

It  is  not,  and  cannot  be,  pretended  that  the 
<^uestion  now  presented  was  either  raised,  con- 
sidered or  decided  in  either  of  these  cases,  but 
the  claim  is  that  the  power  now  brought  in 
question  was,  by  implication,  recognized. 
This,  of  ibBelf,  would  be  quite  sufficient  to  show 
that  those  cases  present  no  obstacle  whatever 
to  the  conclusion  reached  in  this  case.  Courts 
of  final  resort  do  not  usually  volunteer  to  raise 
questions,  especially  such  as  impuj^  the  con- 
stitutionality of  an  Act  of  the  Legislature,  but 
are  content  to  confine  themselves  to  the  ques- 
tions for  review  presented  by  the  record.  But 
when  parties  claim  their  constitutional  rights, 
and  demand  a  decision  from  the  tribunal 
charged  with  that  duty  of  a  question  involving 
sudi  rights,  the  court  has  no  other  alternative 
but  to  consider  and  decide  such  question  ac- 
cording to  its  best  judgment,  even  though  the 
same  question  may  have  been  passed  by  in  pre- 
vious cases. 

But  this  is  not  all.  In  the  case  first  cited  it 
is  quite  certain  that  the  question  now  presented 
could  not  authoritatively,  and  therefore  could 
not  properly,  have  been  decided,  fur  the  ques- 
tioh  which  lay  at  the  foundation  of  that  case 
was  whether  the  court  had  jurisdiction;  and, aft- 
er the  court  had  reached  the  conclusion  which 
it  did, that  the  court  had  no  jurisdiction, it  would 
have  been,  not  only  nugatory,  but  also  im< 
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proper,  to  consider  or  determine  any  other 
question  which  had  been  raised  or  might  have 
been  raised  in  the  case,  for  the  simple  reason 
that  the  decMon  of  a  court,  in  a  case  of  which 
it  has  no  jurisdiction,  is  without  authority  and 
binds  no  one.  In  the  other  case  the  question 
as  to  the, legality  of  the  tax  was  not,  and  could 
not  have  been,  raised,  as  it  does  not  appear  that 
the  tax  was  paid  under  protest  On  the  con- 
trary, so  far  as  appeared  in  the  case,  the  tax 
was  paid  voluntarily,  and  might  be  regarded 
as  a  voluntary  contribution  by  the  ttixpayera 
residin.ff  in  Williamston  Township  towanls  the 
construction  of  the  railroad.  The  only  ques- 
tion in  the  case  was  as  to  ^ he  disposition  which 
should  be  made  of  a  certain  pjrtion  of  the  tax 
paid  by  a  manufacturing  company— whether  it 
should  he  paid  over  to  the  railway  company, 
or  returned  to  the  manufacturing  company, 
under  the  provisions  of  the  Act  of  1873,  passed 
to  promote  the  establishment  of  manufacturing 
enterprises;  so  that  it  would  have  been  wholly 
out  of  place  in  that  case  to  consider  the  ques- 
tion whether  the  tax  was  legally  imposed,  even 
if  such  question  could  have  been  raised.  But 
inasmuch  as  it  bad  been  settled  that  the  legality 
of  the  tax  could  not  be  tested  by  an  application 
for  an  injunction  or  writ  of  prohibition  restrain- 
ing the  collection  of  the  tax,  and  inasmuch  as 
the  tax  there  in  question  did  not  appear  to  have 
been  paid  under  protest  (which  would  be  nec- 
essaiy  by  the  express  terms  of  section  ^  of 
the  General  Statutes  to  enable  one  to  test  the 
question  in  the  mode  orovided  by  that  sectioD* 
which  is  the  only  moae  provided  by  law  for 
that  purpose),  it  is  not  easy  to  perceive  how  the 
question  could  have  been  raised.  It  seems, 
therefore,  that  the  question  now  presented  was 
not  only  not  raised,  but  could  not  have  been 
properly  raised  in  either  of  tiiose  cases;  and 
hence  they  lend  no  strength  whatever  to  the 
position  contended  for  by  the  appellant 

I  am  also  inclined  to  think  tnat  the  Act  is 
also  in  violation  of  section  20,  art.  2,  of  the 
Constitution.  There  is  to  my  mind  great  force 
in  the  view  presented  by  the  Circuit  tfudse  that, 
inasmuch  as  this  Act,  which,  by  hs  title,  par- 
ports  to  create  one  corporation — ^the  railroad 
company — ^and  in  the  body  of  the  Act  under- 
takes to  create  other  corporations— townships 
— of  a  wholly  different  character,  it  relates  to 
more  than  one  subject,  some  of  which  are  not 
expressed  in  the  title.  The  title  was  an  adver- 
tisement to  the  public  that  the  purpose  was  to 
create  a  railroad  corpoiration,  and,  as  has  been 
held,  the  means  necessary  and  usual  to  acoom- 
plish  that  purpose  might  properly  be  provided 
for  in  the  Act  Hence,  to  provide  in  such  an  Act 
that  a  corporation  alreadv  existing  might  sub- 
scribe for  the  stock  of  a  railroad  company  would 
be  no  V  iolation  of  the  constitutional  provision. 
But  when  it  is  proposed,  to  go  further,  and  to 
create  new  corporations  by  an  Act,  the  title  of 
which  gives  no  intimation  whatever  of  such  a 
purpose,  the  question  assumes  a  very  different 
aspect  But,  concurring,  as  I  do,  with  the 
Chief  Justice  on  the  other  point,  it  is  unneces- 
sary to  discuss  this  question. 

McOowan,  J, ,  dissenting: 

I  cannot  concur  in  this  judgment.  Are  the 
Acts  to  charter  the  *'Qreenvilie  &  Port  Royal 
Kuilroad  Company,"  and  an  Act  to  amend  the 
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passed  In  1885,  so  far  as  they  purport  to 
aiilboiize  townships  to  subscribe  to  the  capital 
stock  of  said  railway  company,  unconstitution- 
al and  Toid,  and  the  tax  iJle«d,  which  ^as  as- 


and  collected  to  nay  the  interest  on  the 
bonds  issued  in  behali  of  the  Township  of 
Kinely-SixY 

This  court  has  repeatedly  held  that  "It  is  no 
small  matter  to  declare  an  Act  of  the  Legisla- 
ture unconstitutional.  The  Legislature  is  the 
law-making  power  of  the  State  upon  all  sub- 
jects not  prohibited  by  the  Constitution,  e^ery 
part  of  which  should  be  so  construed,  if  possi- 
ble, as  to  allow  full  force  to  section  1,  art.  8, 
which  Tests  the  full  legislative  power  of  the 
State  in  the  General  Assembly."  PeUer  v. 
CamfbeU,  16  8.  C.  593.  The  English  Pailia^ 
ment,  in  a  political  sense,  is  omDipotent;  but 
with  us  it  is  the  people,  and  the  people  speak 
and  act  through  the  Legislature,  except  when 
restricted  by  the  Constitution  of  the  United 
Slates  or  of  the  State.  No  statute  can  be  dis- 
regard^ unless  a  constitutional  violation  can 
be  pointed  ouU  Cooley,  Const  Lim.  g§  87-178. 
The  constitutionality  of  a  law  must  be  pre- 
sumed until  the  violation  of  the  Constitution  is 
proved  beyond  all  reasonable  doubt;  and  a 
resjsonable  doubt  must  be  solved  in  favor  of 
l^islative  action,  and  the  Act  be  sustained.  Id. 

"It  is  an  axiom  in  American  Jurisprudence 
that  a  statute  is  not  to  be  presumed  void  on  this 
ground  unless  the  repugnancv  to  the  Constitu- 
tion be  clear  and  the  conclusion  that  it  exists 
in4;vitable.  Every  doubt  is  to  be  resolved  in 
support  of  the  enactment.  The  particular 
clause  of  the  Constitution  must  be  specified, 
and  the  Act  admit  of  no  reasonable  construc- 
tion in  harmony  with  its  meaning.  The  judi- 
cial function  involving  such  result  is  one  of 
delicacy  and  to  be  exercised  always  with  cau- 
tion." Pine  Orave  Turn.  v.  TaleaU,  86  U.  8. 19 
Wan.  679  [2d  L.  ed.  282]. 

This  wise  and  conservative  principle,  thus 
reiterated  in  every  possible  form  oy  elementarv 
writers  and  Judges  of  the  highest  character,  is 
certainly  not  weakened  in  tlus  case  by  its  great 
importance  and  the  fact  stated  at  the  bar  that 
very  larns  sums  of  money  have  been  invested 
in  these  bonds,  those  investing  relying  with  im- 
plicit faith  ana  confidence  upon  an  Act  placed 
upon  the  statute  book  bv  the  Legislature,  the 
only  law-making  body  of  the  State.  The  ques- 
tion, then,  is  whether  the  Act  of  the  Legislature 
in  contention  Is  so  clearly  and  beyond  doubt 
unconstitutional  as  to  require  the  court,  at  this 
i  late  day,  and  after  so  much  has  been  done  and 
investments  made  under  it,  to  dedare  it  uncon- 
atitational  and  void. 

L  As  to  the  title  of  the  Act  Section  20, 
art.  2,  of  the  Constitution  declares  that  "Eveir 
Act  or  Resolution  having  the  force  of  law  shall 
relate  to  but  one  subject,  and  that  shall  be  ex- 
pressed in  the  title."  Upon  this  subiect  I  con- 
cur with  the  Chief  jQ8tioe,and  think  ft  is  unnec- 
essary to  attempt  to  add  anything  to  what  he 
has  said.  It  seems  to  me  that  the  case  of  Oon- 
nor  V.  Oreen  Pond  RaUioay  Company,  28  S. 
C.  428,  Is  precisely  in  point,  in  which  Mr, 
JviUee  Mclver  well  said:  "  As  we  have  said  in 
CharUston  v.  Oliver,  16  8.  C.  56,  upon  the  au- 
thority of  Mr,  JusUce  Cooley,  '  There  has  been 
and  ought  to  be,  a  general  aisposition  to  give  a 
liberal  construction  to  constitutional  pro  vuions 

2L.B.A. 


like  this  now  under  consideration,  rather  than 
to  embarrass  legislation  by  an  unnecessary 
strictness  of  construction.*  Hence,  when  a 
question  under  this  clause  of  the  Constitution 
is  presented  for  adjudication,  we  are  bound  to 
take  a  liberal  and  enlarged  view,  and,  if  prao- 
ticable,  bring  the  legislation  which  is  assailed 
as  unconstitutional  within  the  limits  prescribed 
by  the  supreme  law  of  the  land.  Now,  look- 
ing at  the  Act  in  question  in  this  spirit,  we  do 
not  see  how  it  conflicts  with  the  provision  of 
the  Constitution  which  has  been  quoted.  The 
subject  to  which  the  Act  relates  is  the  Green 
Pond,  etc..  Railway  Company,  and  that  sub- 
ject is  undoubtedly  expressed  in  the  title.  Nor 
do  we  find  that  the  Act  relates  to  any  other 
subject  .  .  .  No  new  subject  is  introduced 
into  the  Act,  but  the  subject  which  all  the 
while  engages  the  attention  of 'the  Legislature 
is  the  railway,  which  necessarily  includes  any 
appropriate  means  for  its  construction."  JSan 
Antonio  Y.  Mehaffy,  96  U.  S.  815  [24  L.  ed. 
8171. 

II.  But  I  cannot  concur  that  the  Act  assailed, 
giving  the  power  to  Ninety-Six  Township  to 
vote  a  subscription  to  the  railroad  company, 
was  unconstitutional  for  the  reason  that  it  was 
not  within  section  8  of  article  9  of  the  State 
Constitution,  which  dcchires  "that  the  corpo- 
rate authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes."  It  will  be  observed 
that  the  Constitution  places  counties  and  town- 
ships in  regard  to  taxation  on  the  same  footing, 
ana  manifestly  contemplates  both  as  incorpo- 
rated with  certain  local  interests  of  their  own; 
one  smaller  than  the  other,  but  both  being  ter- 
ritorial divisions,  with  inhabitants,  and  both 
alike  capable  of  internal  improvement  bene- 
ficial to  the  inhabitants.  What  Judge  Willard, 
iu&ate  V.  Cheeter  BaUroad  Company,  18  S.  C. 
816,  said  as  to  counties  is  quite  as  applicable  as 
to  townships.  Section  8^  art.  9,  of  the  Consti- 
tution, speaks  of  the  "  corporate  purposes'*  of 
counties  as  objects  for  raismg  and  expending 
county  taxes,  thus  strenfftbening  the  view  u- 
ready  presented:  that  these  communities  are 
capable  of  acquiring  interests  distinct  and  a^rt 
from  such  as  concern  the  State  at  large.  The 
limit  is  put  by  the  Constitution  to  the  extent  or 
character  of  such  corporate  purposes.  That 
the  community  may  have  local  interests  calling 
for  the  expenditure  of  monev  is  clearly  recog- 
nized and  provided  for,  and  that  implies  the 
power  of  incurring  obligations,  etc.  The 
question  is  not  as  to  the  power  of  the  Legislsr 
ture,  but  whether  the  law  makers  exercised 
their  conceded  right,  so  as  to  effectuate  their 
manifest  intention  to  make  Kinety-Six  Town* 
ship  a  body  corporate  with  the  power  to  sub- 
scribe by  vote  to  the  capital  stock  of  the  rail- 
road comiMiny.  Upon  this  subject  all  the 
presumptions  are  in  favor  of  the  Act,  and  those 
who  assail  it  must  fail  unless  they  show  its  un- 
constitutionality clearly  and  beyond  doubt. 

1.  The  Circuit  Jud^  held  that  Ninety  Six 
was  not  a  township  within  the  meaning  of  the 
Constitution.  With  all  dne  respect,  I  think 
that  was  error.  It  was  certainly  a  corporation 
from  the  adoption  of  the  Constitution  (1868) 
until  1870,  when  its  corporate  powers  were 
withdrawn  by  the  Legislature,  leaving  the  ter- 
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riforial  division  with  its  lines,  boundaries  and 
name  already  fixed,  like  a  lifeless  body — ready, 
however,  to  have  the  new  life  of  a  corporation 
breathed  into  it  No  other  power  but  the  Le<; 
islature  could  give  it  that  new  life;  and  in  1885 
it  passed  the  Act  chartering  the  aJforcsaid  rail- 
road, in  which,  among  other  things,  the  Legis- 
lature declared  "That,  for  the  purposes  of 
this  Act,  all  the  counties,  and  townships  in  said 
counties,  along  the  line  of  said  railroad,  or 
which  are  iniirested  in  the  construction  as 
herein  provided  for,  shall  be,  and  tb^  are 
hereby  declared  to  be,  bodies  politic  and  cor- 
porate, and  vested  with  the  necessary  powers 
to  carry  out  the  provisions  of  this  Act;  and 
shall  have  all  the  richts,  and  be  subject  to  all 
the  liabilities  in  respect  to  any  rights  or  causes 
of  action  growing  out  of  the  provisions  of  this 
Act,"  etc. 

The  railroad  runs  through  the  old  Township 
of  '* Ninety-Six;  "and  can  there  be  any  doutit 
that  this  Act  made  it  a  corporate  body?  The 
Act  itself  expressly  so  declares,  It  may  be 
thought  by  some  that  it  was  rather  a  meager 
corporation — scant  in  powers,  authorities  and 
officials  as  such.  But  it  must  not  be  over- 
looked that  the  Legislature  which  created  it 
had  the  undoubted  right  to  give  it  such  shape 
and  form  as  it  thought  proper,  with  a  single 
power  or  a  dozen.  The  only  authority  in  tne 
btate  which  can  make  or  unmake  corporations 
hasexpiessly  declared  that  it  is  a  corporation, 
and  it  seems  to  u^e  that  the  court  cannot  as- 
sume legislative  functions,  and  undertake  to 
supervise  and  correct  an  Act  of  the  Legislature 
as  to  the  manner  of  creating  a  cor  pom  i  ion,  and 
the  nuniber  or  character  of  the  powers  which 
should  be  conferred.  It  was  a  clear  case  of 
"clay  in  the  potter's  hands." 

2.  As  well  as  I  can  comprehend,  it  is  further 
urged  against  the  Act  that  in  fact  it  gave  no 
corporate  power,  but  only  the  right  to  sub- 
scribe by  a  vote  of  the  inhabitants  to  the  capi- 
tal stock  of  the  railroad  company,  which  was  no 
corponite  power  at  all — but  surely  the  exercise 
of  a  power  presupposes  it  to  be  already  in  ex- 
istence, to  have  been  previously  granted. 
There  is  nothing  whatever  in  this,  for  the 
right  expressly  given  to  exercise  the  power  in- 
volved and  necessarily  implied  the  grant  of  the 
power  itself. 

This  is  clearly  shown  to  be  the  settled  law 
in  the  very  latest  work  on  the  subject  of  the 
"  Interpretation  of  Statutes"  (1888).  Mr.  End- 
lich  eaya:  "An  Act  which  simply  creates  a 
corporation  impliedly  gives  it  the  legal  attri- 
butes of  one,  among  which  is  a  general  power 
to  make  contracts.  Even  where  a  corporation 
Is  created  with  certain  spedtically  enumerated 
powers,  it  possesses,  in  addition,  by  implica- 
tion, all  such  as  are  either  necessarily  incident 
to  those  specified,  or  essential  to  the  expressed 
purposes  and  objects  of  the  corporate  existence. 
In  this  country  all  corporations,  whether  pub- 
lic or  private,  derive  their  powers  from  legis- 
lative grant,  and  can  do  no  act  for  which  au* 
thority  is  not  expressly  given  or  may  not  be 
reasonably  inferred;  but  if  we  were  to  say  that 
they  can  do  nothing  for  which  a  warrant 
could  not  be  found  In  the  language  of  their 
charters,  we  should  deny  them,  in  some  cases, 
the  power  of  self  preservation,  as  well  as  many 
of  the  means  necessary  to  effect  the  essential 
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objects  of  their  incorporation,"  etc.  See  End. 
Interp.  Stat.  §  418,  and  1  Dillon,  Mun.  Corp. 
§23. 

8.  It  is,  however,  still  further  urged  that  the 
Act.  is  unconstitutional,  and  must  be  declared 
void,  for  the  reason  that  the  power  it  purports 
to  give  the  townships  (to  aid  in  the  construc- 
tion of  a  railway)  is  not  a  corporate  purpose 
within  the  meaning  of  the  Constitution. 

Mr.  Dillon,  recalling  some  views  previously 
expressed,  says:  "The  Supreme  Court  of  the 
United  States,  following  repeated  intimations 
of  Its  judges  in  previous  cases,  have  directly 
sustained  the  validity  of  legislative  Acts  au- 
thorizing municipal  aid  to  railways.  In  view 
of  the  prior  adjudications  of  that  tribunal  in 
the  municipal  bond  cases  .  .  .  and  of  the  al- 
most uniform  holding  of  the  state  courts,  no 
other  result  could  have  been  anticipated.  This 
ends  Judicial  discussion,  if  it  does  not  terminate 
doubts."  1  DUloii,  Mun.  Corp.  8d  ed.  §  158» 
and  note& 

It  is  now,  then,  conceded  on  all  hands  that 
the  power  to  aid  in  the  building  of  a  railroad, 
given  to  a  county  or  a  city  already  incorporated 
with  defined  powers,  is  "a  corporate  purpose." 
See  State  v.  Chester  d  L,  JT.  (7.  R.  Co.  18  S.  C. 
200;  Johnson  v.  Stark  County,  24  III  75;  Davids 
son  V.  Itamsey  Co,  18  Minn.  4S2;  Nichot  v.  Nash- 
fdlU,  9  Humph.  262;  SUUe  v.  Charleston,  10 
Rich.  L.  491. 

But  that  such  power  to  aid  In  building  a  rail- 
road is  a  corporate  purpose,  when  given  to  a 
township  corporation,  is  denied,  on  grounds 
which  to  my  mind  are  far  from  clear,  but»  on  the 
contrary,  are  at  least  very  doubtful. 

In  the  first  place  it  is  said  that  "The  corpo- 
rate purpose  must  exist  before  a  power  can  be 
f  "an ted  to  carry  it  out."  I  am  not  sure  that 
understand  the  precise  point  of  this  objection, 
unless  it  be  that  the  power  can  only  be  called 
"corporate"  when  given  to  a  body  which  had 
been  previously  mme  a  corporation, with  pow- 
ers defined,  and  indicating  its  character.  If 
this  be  the  meaning,  then  according  to  this 
view  suggested,  the  charter  of  a  corporation 
could  never  be  amended  so  as  to  enlarge  its 
powers.  The  words  of  the  Ck)nstitution  are, 
"may  be  invested  with  the  power,"  etc.  Noth- 
ing is  said  of  the  time  when,  or  the  manner 
how,  only  on  condition  that  it  must  be  for  a 
corporate  purpose.  The  purpose  can  only  ap- 
pear from  the  powers  given.  I  can  see  that  a 
power  cannot  be  exercUed  before  it  comes 
into  existence;  but  I  confess  I  am  unable  to 
perceive  why  the  grant  of  a  power,  and  the  right 
to  exercise  it  in  the  future,  may  not  be  given 
simultaneously  in  the  same  Act,  unoflaiu. 

What  is  a  corporate  purpose?  It  is  very 
obvious  that  it  might  be  regarded  as  an  im- 
provement benefiting  all  the  inhabitants  of  a 
township  to  have  a  railroad  built  through  it, 
and,  therefore,  to  secure  that  object,  migtki  in 
one  sense  be  regarded  as  a  "corporate  purpose;" 
that  is  to  say,  a  purpose  benefiting  the  corpo- 
ration. But  we  suppose  that  the  expre<^on  in 
the  Constitution,  "corporate  purpose,"  embraces 
more  than  that,  and  means  something  not  only 
appertaining  to  the  corporation,  but  within  the 
scope  of  its  powers  as  a  corporation.  For  in* 
stance,  we  can  well  understand  that  a  "public 
school"  corporation,  laid  out  by  the  United 
States  for  school  purposes,  and  without  any 
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state  township  organizatioD,  could  not  lon^ 
levy  a  tax  to  build  a  railroad;  for  tbe  very  good 
reason  that  it  was  not  a  corporate  purpose 
quoad  that  particular  corporation.  Weightman 
V.  Clark,  103  U.S.  256  [20  L.  ed.  892]. 

As  Cftief  Justice  Waite  well  expressed  it: 
'Taxation  by  municipal  or  public  cor^rations 
must  be  for  a  corporate  purpose.  Ir  is  not  al- 
ways easy  to  decide  whether  a  certain  kind  of 
tax  is  within  or  without  this  limitation;  but  we 
think  it  may  safely  be  said,  as  a  general  rule, 
a  corporate  purpose  must  be  some  purpose 
which  is  germane  to  the  general  scope  of  the 
object  for  which  the  corporation  was  created." 
This  is  tbe  principle  clearly  stated.  Now, 
tested  by  it.  can  it  be  said  that  the  power  to  aid 
in  the  building  of  a  railroad  was  not  a  corpo> 
rate  purpose  as  to  Ninety  Six  corporation? 
Was  that  not  "a  purpose  germane  to  the  gen- 
eral scope  of  the  object  for  which  the  corpora- 
tion was  created  f  It  was  not  created  for 
"school  purposes,"  but  for  the  very  purpose  of 
allowing  the  inhabitants,  if  they  saw  fit,  to  aid 
in  building  the  road.  So  far  as  concerned  the 
corporation  of  Ninety  Six,  it  was  not  only  a 
corporate  purpose,  but  the  corporate  purpose 
for  which  the  corporation  was  created.  The 
Act  which  created  it  expressly  declared  that  it 
**  was  for  the  purposes  of  this  Act;"  viz.,  the 
building  of  the  railroad. 

That  this  was  the  view  of  the  supreme  court 
clearly  appears  from  another  case,  decided  soon 
after  that  of  Weightman,  as  to  the  ''School 
District " 

The  case  of  ffarUr  ▼.  Kemoehan,  108  U.  8. 
562  [26  L.  ed.  411],  also  from  the  State  of 
Illinois,  arose  in  reference  to  the  liability  of  the 
township  on  certain  bonds  voted  by  the  inhabit- 
ants to  asi^ist  in  building  "the  Illinois  South- 
eastern Railway."  The  court  held  the  town- 
ship liable,  and  in  deliyering  the  opinion  c/i/di7« 
Harlan  said:  "But  neither  that  nor  any  other 
decision  b]r  the  state  court  distinctly  meets  the 
precise  point  now  before  us,  or  would  justify 
us  in  holding  (as  we  ought  not  to  do,  except  in 
a  clear  case)  that  the  Genera]  Assembly  of  the 
State  had  transcended  its  constitutional  powers. 
The  Act  did  not  assume  to  impose  a  debt  upon 
the  township  without  the  consent  of  the  elect- 
ors. It  expressly  required  an  election  to  be 
held  at  which  the  legal  voters  could  determine 
the  question  of  donation  ['  subscriptions/  as 
we  call  it]  for  themselves.  The  election  was 
held,  and  a  donation  voted  to  aid  in  the  con 
Btruction  of  a  railroad.  That,  it  must  be  con> 
ceded,  was  a  corporate  purpose  within  the 
meaning  of  the  Constitution  [the  same  as  ours, 
precisely],  as  interpreted  by  the  state  court." 
etc.  See  also  St,  Joseph  Two,  v.  Rogers,  88  (7. 
8.  16  Wall.  662  {21  L.  ed.  8871 

But,  without  incumbering  this  opinion  with 
reference  to  other  cases,  it  surely  cannot  l)e 
necessary  to  do  more  than  refer  to  the  latest 
case  that  has  been  brought  to  our  attention 
(1888).  which,  it  seems  to  me,  is  nlwolutt'ly 
conclusive  of  this  upon  every  point  made. 
The  case  is  Drown  v.  Hertford  Counti/,  100  N. 
C.  »a,  reported  in  5  S.  E.  Kep.  17H.  In  an  Act 
of  the  General  Assembly  of  the  State  chtirter- 
iog  the  "Murfreesboro  KailroadCom[>any"tlie 
14th  section  provided  as  follows:  **Tijat  Mur- 
freesboro  Township,  in  Hertford  County,  and 
tbe  Town  of  Murfreesboro.  in  said  county,  may 
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subscribe  to  the  capital  stock  of  the  Murfrees- 
boro Railroad  Company,  or  make  donations  to 
said  company,  to  be  secured  by  the  bonds  of 
said  township  or  town,  as  the  case  may  be, 
bearing  interest,  etc.,  subject  to  the  approval 
of  the  qualified  voters  of  said  township  or 
town,"  etc.  As  stated  in  the  opinion  of  the 
court,  the  main  question  in  the  case  was  wheth- 
er the  Genepal  Assembly  had  the  constitutional 
power  to  authorize  a  township  to  vote  its  bonds 
to  aid  in  building  a  railroaa  running  partly 
through  the  township.  The  court  held  that 
the  General  Assembly  had  such  power  and,  in 
delivering  the  opinion  of  the  supreme  court. 
Judge  Merrimon  said: 

**  Townships,  therefore,  are  within  the  pow- 
er and  control  of  the  General  Assembly,  just 
as  are  counties,  cities,  towns  and  other  mu- 
nicipal corporations.  It  may  confer  on  them, 
or  any  one  of  them,  corporate  powers,  with 
the  view  to  accomplish  any  lawful  purpose  to 
promote  the  prosperity,  safety,  convenience, 
health  and  common  good  of  the  people  residing 
within  them,  and  resorting  thither  from  time 
to  time;  and  we  can  see  no  good  reason  why  it 
may  not  confer  such  power  for  a  single  pur- 
pose as  well  as  many.  There  may  be  enter- 
prises important  to  the  people  of  localities, 
such  as  townships,  school  districts,  and  the 
like,  ^at  may  be  promoted  by  the  exercise  of 
corporate  powers  to  a  limited  extent  by  such 
communities  .  .  .  We  are  unable  to  see 
any  just  reason  why  the  people  of  a  township 
through  which  a  railroad  is  located  shall  not, 
if  they  see  fit,  aid  in  the  construction  by  tax- 
ing themselves  and  creating  a  debt  for  the  pur- 
pose, when  tbe  Legislature  provides  that  it 
may,  just  as  the  people  of  a  county,  cltj  or 
town  may  do,  and  for  the  like  considerations. 
It  may  be  unwise  or  inexpedient  as  a  measure 
of  economy,  but  the  taxpayers  (electors)  must 
judge  as  to  that.  In  many  important  respects 
the  citizens  of  a  township  are  an  organized 
community,  separate  from  their  neighbors,  and 
they  may  derive  great  and  special  advantages 
from  a  railroad  to  be  located  and  oonstructed 
in  their  midst,"  etc. 

As  it  seems  to  me,  this  is  conclusive  of  every 
point  made  in  the  case.  It  is  said,  however, 
that  tbe  Constitution  of  North  Carolina  has  in 
it  no  such  provision  as  that  in  ours,  which  by 
implication,  limits  the  power  of  the  I>egisla- 
ture  to  aUow  corporate  assessments  only  for 
"corporate  purposes."  Assuming  this  to  be  so, 
I  do  not  see  how  it  can  affect  the  case,  in  the 
view  expressed  by  Judge  Merrimon,  that  the 
building  of  a  railroad  is  as  much  a  corporate 
purpose  for  a  township  as  "of  a  county,  city  or 
town."  It  is  true  that,  as  the  judgment  of  a 
sister  State,  tbe  case  of  Brown  v.  Hertford 
Qntniy,  supra,  is  not  absolutely  binding  as  au- 
thority upon  us;  but  it  is  certainly  valuable  in 
the  consideration  of  a  similar  question,  on  ao> 
count  of  the  high  source  from  which  it  comes, 
and  the  soundness  of  its  reasoning.  It  is  also 
true  that  the  precise  point  now  made  has  never 
been  lormally  decided  in  this  State;  but  the 
suptoinc  court,  in  at  least  two  cases,  has  en- 
foiced,  as  legal,  assessments  levied  by  town- 
ship authority  under  Acts  of  the  Legislature 
similar  to  the  one  under  consideration.  This 
at  least  furnished  some  ground  for  the  belief  of 
the  country  that  such  assessments  were  not  11- 
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I^al,  mod  Totd.  See  ChamitM  t.  3VAN«,  28  { the  Act  of  the  LeglaUtnrefn  qneatioD  fanncoB 
B.  C.  10.  M)d  Chroiina  Bailwa^  Coittpann  t.  alltutional,  and  therefore  tbe  Judgment  below 
7Vi3M«,  S5  S.  0.  364.  thould  be  leretaed. 

I  do  nut  tliink  it  bu  been  deulj  ehown  that  I 
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Joeeph  W.  PALMER,  Beipt., 

t. 
PEMMSYLVANIA   CO.,  Appt. 

(Ill   N.  Y.  4SS) 


■  tlirouifa  trata,  betine  5  o'ciloob,  A.  M^ 
wbtle  ret  OD  the  ^oule^  b  tUn  eovering  of  toe  and 
Miow  whleb  had  aoeumulated  duriDK  the  nisht, 
wUlDotooiiBtltuteiieclseDoe  auoh  aawttl  make 
It  liable  for  an  Injur;  which  a  paBeDKerauslaliied 


mrara  of  the  Uvea  or  eafetr  of  pMsengen  upoD 
Ibelr  can;  and  In  order  to  rmider  them  ao,  tt  It 
eannUal  to  itaow  that  they  heve  negleoted  the 
performance  of  aome  duty  which.  In  the  eierolee 
of  reasooable  care,  prudence  and  diUsenoe.  they 
owe  to  tuch  panengere. 
S.  Railroad  eorporatlonn  are  not  obU^sd  to 


linnedlateir  and  eSeotnally  remoTn  from  the 
expoaed  platform  of  a  oar  while  en  rmtte  tha 
effect*  of  a  contlnuoua  atonu  of  «now,  tieet.  rain 
or  ball:  their  oUhntioD  In  thla  reapeot  to  analo- 
gous to  that  Impoaed  upon  municipal  corporaUona' 
IQ  rcapeot  to  the  removal  of  anow  and  tee  bom 

i-Tba  degr«a  of  oa»e  reqnlrod  of  rail- 
road eoFponttloiia  in  t£a  reawival  of 

leo  or  enow  from  car  platfomu  must  be  Kener- 
allf  det«nnliied  by  the  olrcumetancee  of  eaeh 
oaae;  buttbeyHbouldnotbeholdreBpoDelblefor 
danBei*  produced  b;  the  elemenU,  uoCU  they 
have  HBsumed  a  danKeroua  form  and  there  haa 
been  a  reaeonable  eppoittialty  to  remote  Ikolr 

(November  ET,  1881) 

APPEAL  bj  defendant,  from  a  Judgmeal  of 
the  General  Tenn  of'tbe  Bupreme  Court, 
Second  Department,  afflrmioe  a  Judgment  ot 
the  Dutcliees  Circuit,  renderra  npon  a  verdict 
for  |1,9I3  in  favor  of  the  nlaintiff  in  an  action 
for  damngee  for   pereonal    injurlea   teraived 
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while  alightiB|^  from  defendant's  train.    E»- 


The  f actB»  and  questions  presented,  are  soffl- 
ciently  stated  in  the  opinion. 

JUr.  Homer  A*  Nelsoii»  with  Mr.  R.  F« 
'Wilktnson,  for  appellant: 

Defendant  did  everything  which  a  prudent 
and  sensible  person,  in  a  similar  situation, 
would  have  deemed  adequate,  in  view  of  the 
circumstances  and  the  danger  to  be  anticipated, 
to  prevent  any  injury  which  might  reasonably 
be  expected  to  occur.  This  is  the  full  measure 
of  its  liability  to  the  plaintiH. 

Dovgan  y'Champlain  Tran9p,Co,  66  N.Y.  1; 
Oroeheron  v.  North  SSiore  8.  J,  Ferry  Co,  56  N. 
Y.  656;  Olsffdand  v.  N,  J,  Steamboat  Go,  68  N. 
Y.  806;  Carpenter  v.  Boston  A  A.  R,  Co,  24 
Hun,  104-108;  LoftuB  v.  Unim  Ferry  Co.  84  N. 
Y.  455-460;  Putnam  v.  Broadway  A  7th  Ate. 
R.  Co.  55  N.  Y.  108-119;  Crofter  v.  Metropolitan 
B.Co.  L.  R.  1  0.  P.  800;  2  ftedfleld.  Railways, 
201;  Moreiand  v.  Boston  db  P.  R  Corp.  1  New 
£ng.  Rep.  909,  141  Mass.  81. 

It  is  not  the  duty  of  the  railroad  companj^  to 
famish  some  one  to  aid  passengers  in  alighting 
from  its  cars. 

Lafflin  v.  Buffalo  A  8.  W,  B.Co.  7Cent: Rep. 
TO8,  106  N.Y.  187. 

Mr.  Chf^At  B.  Taylor,  for  respondent: 

The  oondition  of  the  plattorm  was  at  all  times 
wfthin  the  notice  of  deiendant  and  its  servants, 
and  there  was  no  difficulty  in  making  it  safe. 
The  degree  of  care  was  quite  different  from 
that  imposed  upon  one  who  simply  permits 
the  public,  by  a  bare  license,  to  go  upon  his 
pireinisefl. 

FMer  ▼.  JIT.  F.  Cent.  <Ss  M.  R  R  Go,  11 
Cent.  Rep.  925, 108  N.  Y.  686;  Praesell  v.  N. 
T.  Cent.  A  U.  B.  R  Co.  84  N.  Y.  246;  Angell, 
Oarrien,  ^521-524. 668;  Euibert  v.  N.  T.  Cent. 
R  Co.  40  JN.  Y.  145;  WeBtan  ▼.  N.  T.  MkwUed 
B.  Co.  78  N.  Y.  595. 

In  Ohio  common  carriers  are  held  liable  for 
sli^t  negligence. 

OkMland,  C.  d  C.  R  Co.  t.  Keary,  8  Ohio 
81201. 

I>e||[ree  of  care  as  carriers  of  passengers  is 
the  highest  possible  degree  of  care  and  skill 
et  which  human  prudence  is  capable  of  making 


ManwiUe  y.  OtevOand  d  T.  S.  Co.  11  Ohio 
8t417. 

Where  carriers  undertake  to  convey  passen- 
gers by  steam,  public  policy  and  safety  require 
uat  they  should  be  held  to  the  greatest  possi- 
ble care  and  diligence.  Any  nealigenoe  in 
such  case  m^  deserve  the  epithet  of  gross. 

PhOa.  ARR  Co.y.  iMrby,  55  U.  8. 14  How. 
468  (14  L.  ed.  502);  The  New  World  v.  King, 
57  U.  8.  16  How.  m  (14  L.  ed.  1019);  Pa.  Co. 
V.  Boy,  102  U.  8.  451  (26  L.  ed.  141);  JSagle 
Packet  Ok  w.D^friee^  94  III  598,  84  Am.  Rep. 
245. 

The  plaintiff  was  entitled  to  a  safe  passa^ 
out  of  the  car  so  that  he  could  continue  his 
journey  to  Uie  place  of  destination;  and  he  had 
a  right  to  act  upon  the  assumption  that  every 
neoessaiy  and  reasonable  precaution  would  be 
taken  by  its  proprietors  to  make  it  so. 

Archer  v.  if.  Y.  etc.  R  Co.  9  Oent.  Rep.  288, 
106  N.  Y.  595;  Dobieeki  y.  8harp,  88  N.  Y. 
208;  Foster y.  N.  T.  Cent.  AKRR  Co.  11 
Cent  Rep.  925, 108  N.  Y.  686. 
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Rug^r*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  was  quite  conflicting  as  to  the 
presence  of  any  ice  on  the  platform  of  the  car 
irom  which  the  plaintiff  fell  and  broke  bis 
leg,  and  as  to  the  quantity  of  snow  lying  there- 
on— some  of  the  witnesses  stating  that  there 
was  no  ice,  and  only  so  much  snow  as  l.ad  ap- 
parently been  blown  in  and  gathered  around 
the  corners  and  crevices  of  the  platform;  and 
others  saying  there  was  some  ice  formed  on  the 
edges  of  the  platform  from  sleet,  hail  or  rain 
freezing  there,  and  being  thinly  covered  ^ith 
a  coating  of  snow. 

It  had  stormed  at  various  times  during  the 
night  and  morning,  and  the  weaiber  was  cold 
and  freezing.  Whatever  may  have  been  the 
testimony,  it  i&  quite 'cer lain  that  the  quantity 
of  either  ice  or  snow  was  quite  inconsiderable, 
and  perceptil)le  only  after  some  inspection.  It 
also  appeared  that,  such  as  it  was,  it  had  be^n 
formed  upon  the  platform  of  a  passenger  car 
attached  to  a  through  train,  running  from 
Chicago  to  Fort  Wayne,  in  the  course  of  its 
transit  between  those  places.  The  plaintiff 
had  taken  his  passage  at  Chicago  for  a  place 
beyond  Fort  Wavne,  and  had  been  upon  the 
cars  about  two  hours,  when,  about  5  o'clock 
A.  M.,  they  arrived  at  Mansfield,  in  the  Stnte 
of  Ohio,  where  the  accident  occurred.  The 
jury  were  undoubtedly  authorized  to  find  from 
the  evidence  that  there  was  some  snow  upon 
the  car  platform,  and  some  slight  spots  of  ice 
around  its  edges,  and  that  the  accident  was  oc- 
casioned by  the  slipping  of  the  defendant  on 
the  platform  bv  reason  of  such  ice  or  snow. 
There  is  no  claim  that  there  were  hummocks 
or  bunches  of  either  substance,  or  that  it  lay  in 
any  other  form  than  as  a  thin  covering  upon 
the  platform.  It  was  also  established  by  the 
evidence  of  the  plaintiff  that  he  was  aware  of 
the  condition  of  the  platform  at  the  time  of  the 
accident,  as  he  had  two  or  three  times  during 
the  night  crossed  over  it,  and  observed  that  it 
was  suppery. 

The  amount  of  the  verdict  rendered  in  the 
case  is  quite  reasonable,  and  as  the  plaintiff 
was  undoubtedly  seriously  injured,  and  was 
subjected  to  dama^  by  reason  thereof,  we 
should  be  quite  wilflng  to  affirm  the  judgment 
if  it  could  be  done  without  violating  legal  prin- 
ciples. 

Railroad  corporations,  however,  are  not  the 
insurers  of  the  lives  or  safety  of  passengers 
upon  their  cars,  and,  in  order  to  render  them 
so,  it  is  essential  to  show  that  they  have  ne{^« 
lected  the  performance  of  some  duty  which  in 
the  exercise  of  reasonable  care,  prudence  and 
diligence  they  owe  to  such  passengers.  We 
think  the  trial  court  was  not  justified  in  apply- 
ing to  this  case  the  rule  pertaining  to  the  con- 
struction and  maintenance  of  tracks  and  run- 
ning machinery  by  railroad  corporal  ions,  which 
holds  them  to  the  use  of  the  utmost  possible 
care  in  discovering  and  remedying  defects 
therein.  That  rule  is  applicable  to  such  appli- 
ances of  a  railroad  as  would  be  likely  to  occ(^ 
sion  great  danger  and  loss  of  life  to  the  travel- 
ing public,  if  defects  existed  therein,  on  ac* 
count  of  the  velocity  with  which  cars  are 
moved,  and  the  destructive  and  irresistible 
force  which  accompanies  such  motion. 

No  claim  ia  made  here  but  that  the  roadbed 


254 


Nbw  Yobx  Ck)inn!  of  Afpbaib. 


Not., 


was  in  good  order,  the  cars  constructed  upon 
the  usual  and  customary  plan,  and  provided 
with  all  the  conveniences  and  appliances  ordi- 
narily used  to  ajfford  safety  and  comfort  to 
their  orcupants.  It  had  a  safe  and  well  con- 
structed platform,  with  proper  v^.d  convenient 
steps,  to  enable  passengers  to  safely  enter  or 
alight  therefrom,  and  hand  rails  on  either  side 
to  afford  assistance  in  case  of  any  insecuritv  in 
the  footing  of  the  passage wajr.  The  accident 
occurred  from  a  cause  which  is  as  common  to 
all  other  exposed  places  as  to  that  of  a  car 
platform,  and  which  is  inseparable  from  the 
nature  of  a  northern  climate.  Persons  who 
suppose  that  they  are  freed  from  the  exercise 
of  reasonable  care  and  prudence  in  passing 
over  places  exposed  to  ice  and  snow  in  such  a 
climate  as  ours,  upon  the  assumption  that  a 
duty  belongs  to  some  other  person  to  keep  such 
place  under  all  ciicumstances  abd^olutely  free 
tbevef  rom,  greatly  mistake  the  legal  obligations 
resting  upon  the  parties  respectively  inter- 
ested. 

The  rule  laid  down  by  the  trial  court  in 
Weston  V.  New  York  Eleonted  Railroad  Vom- 
pany,  as  approved  in  73  N.  Y.  695,  in  reference 
to  a  permanent  platform  at  an  elevated  railroad 
station  in  the  City  of  New  York,  was  that 
"The  defendant  wad  not  bound  to  keep  its 

glatform  in  such  a  condition  that  it  would  have 
een  impossible  for  any  passenger  to  slip,  but 
in  such  a  condition  that  a  person  using  ordinary 
care,  which  people  use  when  not  apprised  of 
dansrer,  would  not  slip."  This  was  applied  in 
a  case  where  the  snow  had  fallen  long  before 
the  accident  and  an  effort  had  been  made  by 
the  railroad  company  to  remove  it,  but  it  had 
imperfectly  performed  that  duty. 

We  think  even  such  a  rule  is  not  applicable 
to  the  removal  of  snow  and  ice  on  cars  at- 
tached to  a  running  railroad  train  traveling  in 
the  night  during  a  continuous  storm.  I'he  im- 
mediate and  continuous  removal  of  all  snow 
and  ice  from  such  trains,  or  the  covering  of 
them  with  f^and  or  '^shes  in  such  manner  that 
no  slippery  places  shall  be  at  any  time  exposed, 
would  be  quite  impracticable  and  beyond  tlie 
duty  whicn  a  railroad  company  owes  to  its 
pfl8.«engers.  The  presence  of  snow  or  ice  upon 
exposed  places  on  moving  cars  is  an  acci- 
dent of  the  hour,  and  no  ordinarv  diligence 
could,  during  the  prevf>lence  of  a  storm, 
wholly  remove  its  efTects  from  the  plnces  ex- 

Eosed  to  its  action,  so  as  to  prevent  accidents  to 
eedless  and  inattentive  travelers.  A  passen- 
ger on  a  railroad  train  lias  no  right  to  assume 
that  the  effects  of  a  continuous  storm  of  snow, 
sleet,  rain  or  hnil  will  be  immediately  and  cf- 
fectnnlly  removed  from  the  exposed  platform 
of  the  car  while  malting  its  passage  between 
stations  or  the  termini  ol Its  route,  and  il  would 
be  an  obliinition  t)eyond  a  reasonable  expecta- 
tion of  piT forma Dce  to  require  a  railroad  cor- 
poration to  do  so. 

We  are  not  referred  to  any  case  laying  down 
the  precise  decree  of  care  and  diligence  re- 
quired of  such  corporations,  under  such  cir- 
cumstanr&<«;  but  we  think  it  must  be  somewhat 
an:ilo?ous  to  that  imposed  upon  municipal  cor- 
porations in  respect  to  the  removal  of  snow 
and  ice  from  public  streets.  Thope  corpora- 
tions are  required  to  remove  daugurous  accu- 
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mulations  of  snow  or  Ice  in  a  street  or  pobKe 
place  within  a  reasonable  time  after  thev  have 
occurred,  but  they  are  not  to  be  deenaoa  negli- 
gent if  they  do  not  remove  all  traces  of  such 
obstructions  when  they  do  not  constitute  some- 
thing more  than  the  presenoe  of  a  danger  aris- 
ing alone  from  their  mherent  quality  of  being 
slippery.  Taylor  v.  Tonken,  106  N.  T.  a02^ 
Cent  Rep.  280;  Kinney  v.  Tray,  108  N.  Y. 
570,  11  Cent.  Rep.  464;  Kaveny  y.  Troy.  108 
N.  Y.  573,  11  Cent  Rep.  842. 

The  theory  upon  which  the  learned  trial 
Judge  denied  the  motion  for  a  nonsuit  in  this 
case  is  undoubtedly  expressed  in  bis  cham  to 
the  Jury,  in  which  he  says:  '*  If  you  wfllpay 
attention  vou  will  understand  the  enormous 
responsibility  which  such  a  company  assumes. 
The  duty  it  owes  the  public  is  tne  utmost  pos- 
sible care  to  anticipate  future  accident  or  dis- 
aster, and  the  utmost  possible  prudence  Id 
guarding  against  it"  Although  this  portion 
of  the  charge  was  unexcepted  to  by  the  defend- 
ant, and  is  theicfore  unavailable  to  it  as  in  er- 
ror of  law  upon  this  appeal,  it  may  yet  be 
taken  as  an  expression  of  the  views  entertained 
by  the  court  in  respect  to  the  law,  in  refusing 
to  grant  the  motion  to  nonsuit  presented  by  the 
defendant.  It  is  quite  impossible  to  lay  (lown 
any  general  rule  applicable  to  all  circumstahres, 
in  respect  to  the  decree  of  care  to  be  observed  by 
a  railroad  corporation  in  the  removal  of  ioe  or 
snow  from  its  cars;  and  each  case  must  there- 
fore be  generally  determined  bv  its  own  pe- 
culiar circumstances;  but  it  is  safe  to  say  that 
such  corporations  should  not  lie  held  rei^ponsi- 
ble  for  the  dangers  produced  by  the  elements 
until  they  have  assumed  a  dangerous  form,  and 
they  have  had  a  reasonable  opportunity  to  re- 
move their  effects. 

Having  arrived  at  the  conclusion  that  the 
case  presented  no  facts  as  to  the  negligence  of 
the  defendant  which  r  Jur^  were  justified  in 
regarding  as  proof  of  negligence,  we  deem  it 
unnecessary  to  discuss  at  length  the  question 
of  the  alleged  contributory  negligence  of  the 
plaintiff.  A  problem  not  free  from  doubt  is 
presented  by  a  verdict  adjudging  the  defend- 
ant guilty  of  negligence  in  not  observing  tiie 
danger  arising  from  the  presenoe  of  snow  and 
ice  upon  a  platform,  and  yet  exonerating  the 
plaintiff  from  the  imputation  of  contributory 
negligence,  in  view  of  the  fact  that  he  knew 
that  ice  and  snow  had  accumulated  on  the  plat- 
form; that  he  had  twice  slipped  there  the  same 
nifirht,  and  thereafter  walked  fearlessly  over  it, 
without  availing  himself  of  the  protection  of 
hand  rails  within  his  reach  on  both  si:Ies  of 
the  platform.  The  same  duty  which  rested 
upon  the  defendant  to  see  and  remove  this  ob- 
struction rested  upon  the  plaintiff,  with  still 
greater  force,  to  guard  himself  from  injury 
while  passing  over  it,  I)ccause  he  had  been  in- 
formea  by  experience  of  its  presence  and  dan- 
ger; and,  as  tlie  storm  continued  until  the  train 
reached  Mansfield,  he  should  have  known  that 
no  reasonable  opportunity  had  been  afforded 
the  railroad  company  to  effectually  remove  it. 

Tne  jvdgnients  of  the  eourte  below  should 
t/i^efore  be  recerspd^  and.  a  new  trial  oruered, 
with  easts  to  abide  the  txtat 

All  concur 
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PEOPLE  of  the  State  OF  NEW  YORK  I 

John  O'BRIBN,  as  Receiver  of  the  Broad- 
way Surface  R.  R  Co.,  et  al, 

LWliether  the  Attorney-General*  who 
haw  hroQS^ht  an  actt<m  to  wind  up  the 
miB^tiru  of  a  corporation  in  which  a  reoeiv- 
er  has  been  appointed,  and  which  is  still  pendinsr 
imdetemiined,  can,  to  avoid  multiplicity  of  suits 
and  to  carry  out  the  proYlslons  of  New  York 
Laws  18811,  chap.  810,  maintain  another  action  in 
the  name  of  the  People,  in  aid  of  the  former,  to 
olytain  a  Judgment  declaratory  of  the  rights  and 
Uabilities  of  the  seyeral  parties  as  affeoted  by 
the  dissolution  of  the  corporation,  and  to  deter- 
mine the  fact  as  to  what  were  the  assets  of  the 
company  and  the  extent  of  the  interests  of  the 
seTeral  parties  therein,  and  to  restrain  mort- 
gagees and  contractors  and  others  from  enforcing 
their  rights  in  and  liens  upon  the  property,  by 
legal  proceedings,  doubted,  but  not  decided. 

&  A  corpmratlon*  although  created  for  a  lim- 
ited period,  may,  by  a  grant  of  a  franchise  to 
maintain  a  street  railroad,  take  from  a  city  in 
which  the  tltleto  streets  Is  vested,  ao  interest  In 
perpetuity  which  Is  Irrevocable. 

&The  reecdntion  of  the  Common  Connoil 
of  the  Oltjr  of  New  York  gyanttng  a 
■Utjei  railroad  flnuiehiae  to  the  Broadway 
Suffaoe  Bailroad^  which  expressly  provided  for 
tralBo  oontraots  by  which  another  company 
dioald  obtain  a  right  to  run  cars  over  Its  tracks, 
with  no  condition  with  respect  to  the  duration  of 
such  contract  rights  or  otherwise,  gave  an  estate 
in  perpetuity  In  Broadway  to  the  Broadway  Sur- 
face Railroad  Company,  under  the  authority  of 
the  Oonstttutlon  and  Laws  of  the  State  of  New 
York. 


itlon  of  power  to 
charter  can  give  no  authority  to 
talie  away  or  destroy  property  lawfully  acquired 


or  created  under  authority  conferred  by  the  char- 
ter. 

6.  The  proriiions  of  New  York  Law* 
1860*  chap.  140fl  1 48f  that  the  repealing  of 
a  charter  shall  not  impair  any  remedy  existing 
against  the  corporation,  its  directors  or  olBoers 
upon  a  liability  previously  incurred,  is  a  contract 
protected  by  the  provisions  of  the  Federal  Oon- 
stitution. 

6.  The  fimnchlge  of  a  ftreet  rallrcmd  com- 
pany*  under  which  it  Is  authorized  to  construct 
and  maintain  a  street  railroad  and  run  cars  there- 
on for  the  transportation  of  freight  and  paseen- 
gers,  survives  the  dissolution  of  the  corporation. 

7.  New  York  Laws  1886»  chap*  871*  at- 
tempting to  take  away  from  a  street  railroad 
company,  which  Is  dissolved  by  legislative  action, 
the  franchise  which  had  been  granted  to  It  In 
perpetuity  to  construct  and  maintain  a  street 
railroad  In  a  certain  street,  and  to  direct  the  sale 
and  transferof  such  ftanohise  and  the  paymentof 
the  purchase  price  to  the  dty.  Is  unconstitutional 
as  an  effort  to  change  the  ownership  of  the  fran- 
chise without  due  process  of  law. 

8b  New  York  Law*  1886*  chap.  810»  mak- 
ing it  the  duty  of  the  Attorney-General  to  bring 
a  suU  to  wind  up  the  affairs  of  any  corporation 
dissolved  by  Act  of  Legislature,  which  does  not 
purport  in  terms  to  have  a  retroactive  operation, 
and  in  which  there  Is  nothing  to  show  that  tha 
Legislature  intended  It  to  apply  to  a  dissolution 
already  accomplished,  does  not  apply  to  a  corpo- 
ration dissolved  by  legislative  Act  one  week 
prior  thereta 

9.  New  York  Law*  1886*  chap.  810*  to 

obnoxious  to  the  objection  that  it  assumes  to  take 
property  without  due  process  of  law  and  Impairs 
the  obligation  of  contracts,  and  Is  therefore  un- 
constitutional, because: 

(a)  By  making  the  receiver  of  a  corporation  a 
referee  to  take  proof  of  claims  agnlnat  the  corpo- 
ration, and  a  Judge  to  determine  the  materiality 
of  evidence  offered  in  their  support,  it  violates 
the  rule  that  no  man  should  be  a  Judge  in  his  osrn 
case; 


NoTB.— Cttv  orOinanee^  authoriglino  eonttruetUm 
of  raQway,  where  an  ordinance  of  a  dty  author- 
lies  a  railway  company  to  construct  and  operate  a 
line  of  road  within  the  limits  of  the  dty,  and  pre- 
scribes the  conditions  imposed  upon  the  company, 
and  no  right  to  alter  the  terms  upon  which  the 
company  accepted  was  reserved,  the  city  has  no 
power,  ny  a  subsequent  ordinance,  without  the 
consent  of  tha  company,  to  Impose  upon  it  other 
and  additional  obluntlons.  People  v.  Chicago 
West  IMvtaion  K.  OoTs  ^est.  Rep.  517, 118  IlL  118. 

InQht  fo  conntmct  street  railmati a  franchise.  The 
right  to  construct  and  operate  a  street  tail  way  is  a 
franchise  which  must  have  its  source  in  the  sov- 
ereism  power.  The  legislative  power  over  the 
RoiiJ;K?t  IS  also  subject  to  the  limitation  that  the 
francbtoe  must  be  granted  for  public  and  not  pri- 
vate purposes:  or  at  least  public  considerations  must 
enter  into  every  valid  grant  of  a  right  to  appro- 
priate a  public  street  for  railway  usee.  Fanning  v. 
OabomcS  Cent.  Rep.  466, 1(B  N.  Y.  441.  The  cor- 
porate entity  and  its  corporate  franchises  are  dif- 
fsreDt  things:  the  one  to  the  being,  the  others  are 
attributes  and  possessions  of  the  oody.  State  v. 
Biieton,  a  ft  M.  K.  Go.  26  VU  438:  1  Kyd,  Gorp.  16w 
As  to  creditors,  although  a  corporation  may  aban- 
don its  charter,  it  to  stiO  to  be  rcganledand  treated 
In  law  as  existing,  and  its  last  elected  or  acting  of- 
ficers and  agents  will  be  regarded  as  such  lor  the 
purposes  of  service  of  procera.  Lauman  v.  Leb- 
anon Valley  R.  Co.  90  Pa.  42.  Rut  so  far  as  its  duty 
to  the  pul tile  is  concerned,  the  Legislature  may  by 
law  release  it  therefrom  and  allow  a  transfer  of  its 
powers,  effects  and  duties  to  other  hands.  Stiite  v. 
Bailey,  16  Ind.  44B.  The  corporation  cannot  despoil 
Its  creditors  by  a  voluntary  surrender  of  Its  charter 
ri»rht  or  franchise.  Oakland  R.  Co.  v.  Oaklnnd  B. 
A  F.  V.  R.  C  >.  45  ral.  305;  Powell  v.  North  Mo.  R. 
Co.  43  Mo.  63;  Goodwin  v.  McGechee,  16  .Aia.  232; 
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Bedford  R.  Oa.  v.  Bowser,  48  Pa.  29.  Compare, 
however,  BUliman  v.  Fredericksburg,  O.  &  C.  R.  Co. 
27  Gratt  119;  1  Rorer,  Railroads,  40. 

Authorttytotake  lands  for  Um  eorpnrate  use.  The 
authority  to  a  railroad  company  to  take  lands  only 
for  its  own  use  for  the  purpose  contemplated  by  Its 
charter  does  not  authorize  the  taking  of  a  fee,  but 
only  of  an  easement.  Strong  v.  Brooklyn,  68  N.  Y. 
1:  Mills,  Em.  Uom.  I  81;  Ore  '-on  R.  ft  Nav.  Co.  v 
Oregon  Real  Estate  Co.  10  Or.  444.  If  a  railroad 
coiporatlon  to  authorized  to  acquire  only  the  use 
of  umds  for  the  purposes  of  Its  road,  the  fee  re- 
mains In  the  former  owner;  and  when  the  public 
use  has  ceased,  the  property  originally  condemned 
or  dedicated  reverts  to  him.  Heard  v.  Brooklyn, 
60  N.  Y.  242.  The  New  York  Statutes  provide  that 
a  railway  company  acquires  in  land  condemned 
only  the  rtuht  of  use  for  the  purposes  of  its  Incor- 
poration, during  the  continuance  of  its  corporate 
existence.  Re  Hartford  ft  C.  W.  R.  Co.  66  How.  Pr. 
1S8.  A  change  In  the  public  use  from  one  kind  of 
public  use  to  another,  which  is  not  a  material 
change,  will  not  operate  as  an  abandonment  of  the 
prior  use  so  that  a  reversion  to  the  owner  would 
supervene.  Bralnnrd  v.  Missisquol  R.  Co.  48  Vt. 
107;  Malone  v.  Toledo,  28  Ohio  St.  643.  But  see  Peo- 
ple V.  Lawrence,  64  Barb.  688;  Mills,  Em.  Dom.  6  57. 

Fnrfeitture  of  franchUe,  Corporate  franchises 
cannot  be  forfeited,  except  In  dear  cases  of  viola- 
tion of  the  statute.  Crawfordsvllle  ft  S.  W.  Tump. 
Co.  V.  Fletclicr,  1  West.  Rep.  247, 104  In*!.  97.  In  the 
creation  of  every  corporation  there  is  a  tacit  con- 
dition that  the  franchise  may  be  forfeited  for  will- 
f  ul  misuser  or  nonuser  In  regard  to  matters  which 

fo  to  the  essence  of  the  contract  between  it  and  the 
tnte.  Darnell  v.  State,  48  Ark.  3^1.  The- remedy 
against  a  o«)rporatlon  formisuer  or  noniiser  of  Its 
cort)orate  franchises  is  an  action  at  law  by  iicire 
/ocuiis  prosecuted  at  the  instauce  and  on  behalf  of 


SH 


Nkv  York  Couki  or  Appuu. 


ib>  ItmnheiiiTOnf  otthflomor  «n  obUgmttoa 
the  mewiiire  of  thenvdlior'sreDOverr.lnaUNidOt 
the  U«l>llltr  of  tbe  debtor  m  ahoira  by  tbe  temw 
of  hla  cDntraoR 

Ic)  It  requires  oredltnn  to  aooept  pKTinent  of 
obllBAtloiu  before  niBturlty;' 

(d)  It  provldas  for  the  appointment  of  srecelwr 
of  property  of  a  dlSHilved  oorporatkiD  (uill  tfae 
tranifer  of  Its  assels  to  him  bf  force  ol  the  sUl- 
ute,  after  tbe  title  to  tbe  property  bad  beoome 
vested,  bf  lilesolutlon  of  the  oorporatloo.  In  Ita 
dlreclon  as  truetoea  for  stockboldere  and  credit- 
ors—bjr  ao  aotUui  (o  whioh  such  dlreotoi*  ate 
not  parties. 
lOiTh«  proriclatt  at  If«w  Tork  TAirm 
1684,  t^aip.  868,  I  IB,  prohiUUnK 
l«a«ea  of  pftraJlel  road*  bj  street  rallrotid 
oompanlte,  does  not  problbit  tralBa  oontraots 
betwoen  roads  whloh  are  parallel  for  a  certain 
portloD  of  their  leogth  for  tbe  partial  useof  their 
respective  roads  beyond  the  line  of  poraUellsm, 
where  such  contracts  are  do  t  In  terms  or  In  effect 
leases  and  do  not  surrender  poeweslon  or  001 
of  the  rood  by  lU  original  owner. 
(November  18, 1888.1 

APPEAL  from  a  judgment  of  tbe  Oeneral 
Term  of  the  Supreme  Court,  Third  Depart 
meot,  affirming  a  judfrment  of  the  Allwny 
Special  Term,  in  an  action  b;  tbe  Attorne;- 
General,  Id  the  name  of  the  People  of  tbe  9uie, 
for  the  purpoee  of  obtaininK  a  judgment  de- 
ckrntory  of  the  tisbts  and  liabltltfes  of  tbe 
■evera!  parties  as  affected  by  the  dissolution  of 
tbe  Broadway  Surface  Bsillroad  Company,  a 
corporation.    Enerted. 

Tbe  action  was  brougfat  against  John 
OTBrlen,  as  Receivef  of  the  Broadway  Surface 
Railroad  Campany,  the  City  of  Nen  York,  the 
Brondnay  ana  Seventh  Avenue  Raiboai)  Com- 
pany, the  Twenly-third  Street  Railroad  Com- 
panv,  and  others.  ThepIaintiSandalHbede- 
fenaanl«,  except  said  tno  Railroad  Companies, 
bsTe  appealed  to  Uiis  court 


The  material  fncia,  and  the  queetlons  ptfr 
sent«d,  an  staled  in  Uie  opinion. 

Jfriur*.  Cha.rlea  F.  Tabor,  Dento 
O'Briaa  and  William  A.  Poato  tot  th« 

Mr.  Denl*  O'Brien  for  the  rcrelier. 

Mr.  WUltam  C.  QuUIvor,  with  Meun. 
Alaxand«r  A  Graen,  for  derendants  Vlty 
Lean,  Bird,  Selmes.  Pentz,  and  llicbmoDd. 

Masr».  Jamea  C.  Cai^ar  and  Elihii  Rotrt 
for  the  Broadway  &  Seventh  Avenue  lluilroad 
Corapany, 

lit.  Edward  Winaloir  Pal^  for  defend- 
anl  Palmer. 

ilfr.  8.  P.  Naali,  with  Hmn.  Nash  * 
Klngaford  and  Chas.  I^  Jonea  for  bond- 
holders  and  mortgagee. 

Ruyer,  Oh,  J.,  delivered  the  opinion  oftba 

It  will  not  be  unprofitable  st  tbeoutflettoro- 
call  some  of  tbe  prominent  Incidents  attending 
,  the  origin  and  operation  of  the  Broadway  8u^ 
face  Railroad  Company,  for  the  purpose  of  ob- 
taJning  a  clearer  view  of  tbe  xituation  of  tha 
parties,  and  their  relation  to  tbe  subject  of  iha 
action.  On  May  18, 1884,  that  company  filed 
arliclefiof  Bsaoclatlon,  and  became  incorporated 
as  9  street  railroad  company,  under  Ibe  provto- 
ions  of  chapter  3S3  of  the  Lawti  of  1884,  a  gei^ 
eral  Act  passed  to  authorize  the  formation  of 
street  railroad  corporations,  pursuant  to  tha 
mode  introduced  by  the  amendment  to  thoCon- 
Btitution  of  1875.  By  such  incorporation  the 
company  became  an  ariiSdal  being,  endowed 
with  capacity  to  acquire  and  hold  such  rights 
and  proper^,  tmth  real  and  personal,  as  wera 
necessary  to  enable  it  to  transact  tfae  buslnesa 
for  wbioi  It  was  created,  and  ■llowml  to  mort- 
gage its  franchlKs  as  securi^  for  liians  mada 
to  It,  but  having  no  present  authority  to  con- 
struct or  operate  a  raflroad  upon  the  atreets  of 
any  munidpall^.    This  right,  under  tbe  Con- 


Piorut  r.  O^Bim. 


■dtntion.conld  be  acqulied  only  from  the  dtj 
autboritles,  and  ther  could  grant  or  refuse  It  at 
their  pleasure,  llie  CoaBtitution  not  only 
made  Ibe  consent  of  the  municipal  BUthoritiea 
tndiepeDMble  to  the  creation  of  such  a  right, 
but,  bj  Implication,  conferred  authority  upon 
tbem  lognnC  Ibe  consent,  uponsucb  terms  aod 
condiliong  as  they  choHe  to  Impose,  and  upon 
the  cOTporatioD  tne  right  to  acquire  it  by  pur- 
chase. 

The  framers  of  the  Conatitutlon,  evidently 
treating  the  privilege  as  a  valuable  one,  nhlch 
should  be  disposed  of  for  the  beneSt  of  the  mu- 
nicipality, to  tbnse  who  would  pay  tbehigbest 
price  for  it,  gave  the  municipal  Huthorities  the 
exclusive  rij;bt  to  grant  the  privilege,  which 
had  tberelofore  been  esercised  by  the  Legisla- 
ture alone,  and  authorized  iU  acquisltlDn  by 
contract  from  such  municipality.  Re NewTork 
CaMt  B.  Co.  11  Cent  Rep.  405,  109  N.  Y.  83; 
Troy  T.  JVoy  A  L.  R.  Co.  49  N.  T.  667. 

The  fubeequenl  legislation  of  the  State  con- 
flnuB  this  view,  for  sttimesit  has  provided  that 
such  rigfat  might  be  sold  at  suction,  sad  by 
chapters  65  and  643  of  the  Laws  of  ISHS  makes 
It  obllgatorv  upon  the  municipalities  todUpose 
of  such  rigut  by  public  auction  to  the  highest 

Previous  to  December  5,  1B84,  tbla  company 
applied  to  the  Municipality  of  New  York  for 
authority  to  lay  tracks  and  run  csraover  Broad- 
way from  the  Battery  to  Fiftt^nth  Street;  and 
on  that  day,  by  resolution  of  the  common  coun- 
cil, the  consentof  the  city  was  given,  upon  the 
terms  and  conditions  prescribed  in  the  resolu- 
tion granting  it,  among  which  was  the  annual 
payment  of  a  considerable  sum  of  money  to  the 
Qunicipulity.  Itisconccdcdthalthe Broadway 
Surface  Company  duly  accepted  tbc  graut,  and 
fully  complied  with  and  performed  all  of  the 
tains  and  conditions  provided  therein  to  entitle 
it  to  acquire,  construct  and  operate  Its  road. 


court,  that  serioui  questions  have  arisen  wltb' 
reference  to  the  propriety  of  the  means  by  which 
the  corporators  of  the  company  obtained  this 
consent  from  the  municipal  authorities ;  but 
they  are  not  Involved  in  this  cose,  and  have  no 
bearing  upon  the  questions  presented  for  dis- 
cussion bv  the  record.  The  company  subse- 
quently oDtained  the  favorable  report  of  a  com- 
tnisaion,  duly  appointed  by  the  supreme  court, 
in  lieu  of  the  consent  of  abuttingproperty  own- 
ers, and  tbe  order  of  the  court  confirming  tlie 
action  of  the  commissioners. 

Ailer  its  incorporation,  the  Broadway  Sur- 
face Company  mortgaged  its  property  and 
franchises  as  si>curity  for  contemplated  loans, 
and  authorized  its  bonds  to  be  put  upon  the 
market,  for  sale  to  tbe  public  generaUy,  and 
they  were  largely  purchased  by  investors,  with- 
out notice  of  any  defect  in  their  origin  or  exe- 
cution. It  also  made  contracts  with  other 
street  railroad  companies  owning,  respectively, 
lines  of  road  connecting  with  [he  contemplated 
line  of  the  Broadway  Surface  Company,  and 
diver^ng  therefrom  to  distant  parts  of  the 
city,  tor  the  use  of  their  several  tracks  by 
each  other,  for  which  it  received  «  large  pres- 
ent pecuniary  consideration  from  each  of  said 
companies,  besides  tbe  exchange  of  mutual 
heoeBls  and  accommodations.  It  la  not  diK 
puted  by  the  plaintiff  but  that,  upon  the  entry 
of  the  order  of  confirmation  referred  to,  tM- 
Broadway  Surface  Railroad  Company  becams- 
vested  with  tbe  rightof  constructing  a  railroad 
on  Broadway,  and  running  cara  ibereon,  to  as 
full  an  extent  as  it  had  power  toactfulre,  orthe 
Bliileand  city  author itiea  bad  authonty  to  grant. 
In  the  spring  of  1S89  Ibe  company  caused  its 
track  to  be  conatructed  over  toe  route  author- 
ized, and,  from  ~  "" 

1886,  when  It  w 


170.  Bo,a8tBtu^  posed  after  sranttiiK  tlie  cli__--. 
annexing  a  oauae  of  forfeiture  unknown  to  the 
charter.  1b  uDOanatltutionoL  Washington  Brldn 
Co.  V.  State,  18  Conn.  G8j  People  v.  Jaeksoa  A  M. 
PI.  Road  Co.  9  Mloh.  XaS;  Aurora  ft  I,.  Tump.  Oik  r. 


New  Tobx  OomT  or  Apfeaia 


Leirtelithire.  to  cr>nn'«tioD  w'lb  oonnectinu  rail- 
row!  companies  ran  its  caiB  ovtirsudi  load  aod 
tile  coanecling  line*. 

On  May  U,  lS)j6,  to  en  action  lielveen  tbe 
People,  as  plutnt;"  and  James  A.  Richmond, 
(be  [ormer  President  ot  llie  Brondwa;  Burfara 
BsUroRd  Conipany,  U  sole  defendvil,  upoD 
tlie  apnlirntioD  of  Uie  Aiioroej  General,  one 
Jolin  U'Biien  was  aiipointcd  receiver  of  iLe 
proprrtf  tormerly  beltiDKln^  lo  Ihe  Broadway 
BurfaceOom  any.b;  a  Jusuceof  Uie  Supreme 
Courl  of  ibe  Third  Jutiicial  DUlrict,  In  an  ex 
paite  order  based  upon  the  summons  and  com- 
plainl  in  tl  nt  aclion.  In  pmvuanceof  anduader 
the  siitbority  alone  of  Ihe  provisiunaol  cLapUr 
810  of  the  UwB  of  1H86. 

The  preFetit  action  was  brouxbt  Ju1j8, 1886, 
by  Ibe  A tt4itDey -General,  in  the  name  of  tbe 
1  cople  of  Ihe  Stale,  afnilnal  the  City  of  New 
York,  the  rerelTer  of  ihe  Brtwdway  Surface 
Hailroad  Company,  and  Dumrroua  other  cor- 

EirutiiiDB  and  peiaooa  ullriitd  tobavebsddeal- 
f[a nllh  Bucb company, eiLber as sicckbuldera, 
Diorigat'ecs,  crediiors,  or  contractors,  for  ibe 
purpoie  of  obtainlQE  a  Judfnneut  declaratory 
of  ibe  rishlaand  liHUlliljeB of  Ihe  sevtrul  par 
ties  as  aUccied  b^  the  dt>4nlutinn  of  the  coipo. 
ruiioD,  ded-rmiiiing  the  fact  as  to  wbat  were 
BiMsla  (if  ihc  cam]iaDy  and  tlie  exU'Dt  of  Ihe  In- 
terrsts  of  tbe  several  piirlien  lUeiein,  and  re- 
stiniiiinK  the  mnngagecs.  coiitractornand  others 
fruoi  taking  legal  prori-edlnKa  to  enforce  their 
liKbts  in  and  liens  upon  tbe  proprtty  of  the 
coriiornllon. 

It  is  nui  clnlmed  ibat  the  Sinie  has  any  legal 
InterviU  in  Ibi'deiurminatlonof  ibeae questloua, 
or  tbat  tbe  receiver  bus  tint  ample  power  at  law 
to  (iblaiD  pc>Me8Bl[iD  ol'»ucb  aaaets  as  be  may 
be  eotiilw!  lo.  or  to  protect  tbe  properlj  of  Ihe 
coipoiatinn  from  unlaw  fill  clain  s.  Ills  claimed 
tbai  Ibe  tictioD  is  ntaintalDaUle  under  the  pro- 


vlolons  of  section  1  of  cbapter  810  of  tbe  Law* 
of  1884  bv  virtucof  tbe  provision  makiofr  it  the 
duty  o(  ilie  Ailoney-General,  upon  the  dlsao- 
luiion  of  a  corporation  by  le^alatlve  actloa, 
"  imroedlatflTtuerrafiertoMngaauittowiDd 
up  and  Anally  settle  and  adjust  the  affalra  of 
sucb  annulled  and  dissolved  corporation."  The 
mode  by  which  Buobsettlemenlandardjuatment 
of  affairs  shall  be  made  is  prescribed  pHrllcu- 
Isrly  in  Ibe  Act,  and  cooteroplatea  the  appoint- 
ment of  a  receiver,  and  proceedings  by  liiin  to 
take  possession  of  Ibe  property  and  ccnvert  ft 
InU)  money,  to  asceitain  and  determine  tbe  lia- 
bilities of  the  corporalloD  lo  its  creditors,  and 
to  distribut*!  lis  assets  among  those  eniiUed  U> 

Tbe  complaint  shows  tbat,  previous  to  the 
commencement  of  this  action,  tbe  Attorney- 
General  bad  brought  a  suit.  In  accordance  with 
tbe  BiBiul«,  to  wind  up  the  affairs  of  the  cor- 
poration; that  a  receiver  bad  been  appointed 
Iberein,  and  tbat  such  action  was  slJIlppnding, 
undcti-rmined.  It  then  proceedatoBllegetbal. 
in  consequeDce  of  various  enumeruted  ililllcul- 
liea  in  obtalninji  poaseaaion  of  the  property  by 
the  receiver,  this  aclion  was  brought  "in  aid 
of  Ihe  former  action,  to  prevent  a  multiplicity 
of  suits,  and  lo  carry  out  Ibe  provialoiu  m 
chapter  8iU  of  the  Luffaot  1686." 

U  la  DDl  easy  to  see  on  wbat  theory  such  aa 
aclfim  can  be  maintained.  The  Btate  has  uo 
inteiest  emitting  it  lo  intervene  to  prevent  a 
multiplicity  of  actions  between  other  partlea, 
Netiher   does  the  et^on  seem  Deceasary  or 

E roper.  In  aidoftheformeraction.  Tbemodea 
y  «  bich  Ibe  provisloDS  of  chapter  810  are  to 
be  carried  out  are  specially  provided  by  that 
Art  to  be  tbrouKb  the  iDstnimentalily  of  a  re- 
ceiver, and  it  ta  not  claimed  tbnl  Ihe  recelw 
lacked  power  to  lltlraile  and  settle  any  of  the 
quesiloDS  pn«ented  ny  this  complaint. 


li.]ilimi)<e,7tud.liQ:  State  v.  Tnm^eckb«)e  Uank.  £    c 
Lew.  lAhLI  BO;  BcaCy,  Veil.  Coiust.  lU.  ,  i 

VanmilulUriHd  law;  yrtitecUtm  ffiatranUrtL    Tt>*'  i  i 
"Nu  iiemiTi  aliall  \ie  ilei>rlv<>d  of  tJfe,  litwrty 


.. jcll,  BWeet.  Rpp.  IB, 

IIL  flna.  Tlie  (irobltjltlnn  uwin  deprlvtnK  per- 
■liiiBiif  tliBlr  i>m)>ertr.  etc..  wltlxiut  iiiie  prucces  of 
Ihw  d<ji  R  ni't  require  iht  Irf^jtl^loture  to  rnivlde 
aiiv  pHrrii-iiliir  uourse  of  i  n>>  £<lurci  tint  only  )'.  uc 
Uii'  [iullvldiiHl  tliiill  In  M>me  munnpr  liai-e  niitiue 
Biirt  nn  opiMirtunlly  ""'"■"""  *     "   *"      " 


D'lt  take  niTBy  vetted  rigtits,  □< 
auiliin  for  whioh  tli<  re  hus  no  inumjr  «,.  .,,10  liui 
Of  Its  owiin-Fiioi!.    Ciiira  Hlier  StOHDibirai  Co.  1 
II(iruli'y,SUAlu.ia)i  DisCy.  Fed-CoiiBLl^    No 


rlahta  exLtit  by  rttie  pr.«-we  of  iiiw.  Bum-  ». 
Mi)llniin>.b  It.  Co. «  Fnwy.  KiU;  Cliirk  v.  Mltuhell.  S» 
Hu.  em;  Pven-e  v.  KllzniUlur,  IB  W,  Va.  HI:  wbltc 
v.Vrump.  iaw.VH.t«8;  llr^y.  Feil.ronn.asa,  If 
tlielmorporHloraor  a  mlliiiail  proon-d  hy  artlelcs 
of  aPMH'latliiD  iiivIlt  a  vcnenil  lii<-on>orniioii  law 
and  In  uunformlty  therevrlih.  the  reiu-ral  biw  tr  an 
Aa  uf  |[ic»n>orufl'>n(  and  llie  oI.IIksHoii  of  tlie 
BiHtiite  10  ptvteot  lia  vaatud  rmbu  and  Inuiruit 

«L.aA. 


TtKipIe  v.  Itrlstol  &  R,  Tunip.  Koad,  a  Wend.  215; 
Ottjmiieolico  Woolen  Co.  v.  NewtuD,  117  Vt.  «n.  A 
forfeiture  miiBt  tie  apoertaliied  and  decbired  b* 
n'lcnlar  iirooeea  (if  law.  Vernon  Koulety  v.  Hlllf.tt 
C.1W.88,  IBAm.  Dec.  «1;  Allen  v.  New  Jersey  S.  II. 
Co.  to  How.  I>r.  IT:  Peiwe  A  B.  Paper  Works  v. 
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T\»  recelrer  might,  perbaps,  have  brought 
an  actioD  duiilar  in  character  to  this,  and  would 
baye  had  a  legal  interest,  if  any,  in  the  prop- 
erty to  be  affected  by  if;  but  the  State  has  no 
such  interest,  and  has  no  greater  authority  to 
Intervene  in  the  litigation  of  rontroversies  be- 
tween Individuals  and  corporations  than  any 
other  indifferent  party.  People  v.  BaM,  82  N. 
Y.  «©7;  Peanle  v.  InffersoU,  58  N.  Y.  18;  Be 
New  York  Elevated  R.  Co.  70  N.  Y.  880;  People 
y.  Brooklyn,  F.  d  0. 1.  B.  Co.  89  N.  Y.  98; 
PBopU  y.  Albanp  d  8.  R,  Go.  57  N.  Y.  IGl. 

The  suit  which  the  Attomey-Gkneral  was  au- 
tboiized  to  bring,  by  section  1  of  chapter  810, 
has  been  brought;  and  no  reanon  is  sucTKested 
why  all  of  the  objects  of  such  a  suit  could  not 
be  attained  in  that  action.  His  iwwerto  bring 
actions  wasexbaus'ed  by  that  suit,  and  it  was 
not  contemplated  by  the  Act,  or  necea'^ary  to 
its  purposes,  that  it  should  bring  successive  ac- 
tions to  determine  questions  arising  between 
the  receiver  and  adverse  claimants  of  the  prop- 
erty represented  by  him.  Those  causes  of  ac- 
tion were  Ij^  the  Act  vested  in  the  receiver, 
and  how  such  questions  can  be  Judicially  and 
finally  determined  in  an  action  between  a  partv 
representing  no  leffal  interest  in  them  and  such 
claimants  It  is  difficult  to  understand.  If  all 
of  the  persons  interested  in  a  litigation  come  In 
aa  parties,  either  plaintiffs  or  defendants,  and 
▼oinntarily  submit  their  claims  to  the  determi- 
nation of  tlie  court,  it  is  not  doubted  that  they 
may  be  bound  by  an  adjudication  rendered  in 
flucb  action;  but  it  is  not  claimed  that  all  of 
the  creditors,  bondholders  or  stockholders  of 
the  Broadway  Surface  Railroad  Company  have 
been  made  parties,  knd  it  affirmatively  appears 
that  several  of  those  who  have  appeared,  nave 
objected  to  the  right  of  the  State  to  com|)el 
them  to  litigate  their  claims  in  this  action.  It 
might  very  well  be  held  that  the  State  was  not 
a  party  aggrieved  by  tbe  determination  of  the 
courts  l)eiow,  in  such  a  sense  as  to  entitle  it  to 
appeal  therefibm. 

It  la  not  the  duty  of  courts  to  entertain  Juris- 
diction of  actions  brought  for  the  purpose  of 
determining  abstract  questions  of  law  or  of  de- 
claring tbe  principles  unon  which  contemplated 
controversies  sliall  be  aetermined;  but  they  are 
created  to  deal  with  practical  questions,  in 
which  the  rights  of  parties  are  actually  in- 
volved, and  are  presented  by  the  persons  mter- 
eatcd  in  their  determination. 

It  is  claimed  that  this  court  held  In  People  v. 
aBrien,  4  Cent.  Rep.  549,  103  N.  Y.  657,  that 
tbe  action  was  maintainable.  We  think  that 
claim  is  unfounded.  Tbe  question  was  not  in- 
volved In  the  motion  there  considered.  That 
was  a  motion  to  change  the  place  of  trial  of  the 
action.  Whether  the  con. plaint  staled  a  gcx^d 
caose  of  action  or  not  could  not  have  been 
properly  considered  or  decided  on  such  a  mo- 
tion The  action  is  certainly  unusual,  and  is 
iK'lieved  to  be  unprecedented  in  its  scope  and 
design,  and,  if  held  to  lie  at  all,  presents  a 
strong  and  unfavorable  contrant  to  tuemodein 
which  le^al  controversies  are  usually  brought 
to  the  attention  of  judicial  tribunals.  Some 
meml>ers  of  the  court,  however,  are  of  the 
opinion  that  the  righiof  the  People  to  maintnin 
the  action  dei)ends  wholly  upon  tlie  question 
of  the  comtlitutionality  of  chapter  810,  re- 
ferred ta 
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Considering  the  magnitude  of  the  interests 
Involved,  and  the  importance  to  the  publio 
generally  of  a  speedy  determination  of  theques- 
Sons  involving  the  right  of  operating  a  street 
railroad  on  Broadway,  notwitnstanding  the  dis- 
solution of  the  corporation  to  which  that  right 
was  oriflrinally  granted,  we  refrain  from  dinpos- 
Ing  of  the  case  upon  this  ground,  and  proceed 
to  an  examination  of  the  principal  questions  in- 
volved j 

Their  determination  involves  an  inquiry  Into 
the  rights  secured  by  the  mortgagees  and  bond- 
holders through  the  moriirages  upon  the  prop- 
erty  and  franchises  of  the  railroad  company, 
the  validity  of  tbe  traffic  contracts  made  by  it 
w  lb  other  street  railroad  corporations,  and  the 
effect  which  the  legislation  ox  1886,  comprised 
in  chapters  208,  271  and  810,  bad  upon  such 
questions.  In  other  words,  we  think  the  ma- 
terial question  for  discussion  here  is  whether 
tbe  franchise  to  maintain  tracks  and  run  cars 
on  Broadway  survived  the  dissolution  of  the 
corporation,  and,  if  so,  upon  whom  the  right  of 
administering  its  affairs  devolved. 

Upon  the  trial  of  the  action,  a  Judgment  was 
rendered  in  favor  of  tbe  contention  of  all  the 
defendants,  except  the  receiver,  to  the  effect 
that  the  mortgages  were  valid  liens  upon 
the  property  and  franchises  of  the  company, 
and  suivived  the  dissolution  of  the  cor- 
poration; that  the  traffic  contracts  were  made 
by  authority  of  law,  and  could  be  enforced, 
notwithstanding  the  dissolution  of  tbe  cor- 
poration: and  that  chapter  371,  and  parts  of 
chapter  810,  of  the  Laws  of  1880  were  uncon- 
stitutional, as  violative  of  the  restrictions  of 
the  fundamental  law  in  relation  to  legislation 
impairing  the  obligation  of  contracts,  and  con^ 
stituiing  a  taking  of  "property  without  due 
process  of  law."  Tbe  court  also  held  that  this 
action  was  maintainable  in  tbe  name  of  the 
People;  that  a  receiver  of  the  property  of  tbe 
dissolved  corporation  had  been  lawfully  ap- 
pointed; that  be  was  entitled  to  take  possession 
of  its  property,  and  wind  up  lis  afnalrs,  and 
that  the  plain'tiffs  were  entitled  to  a  perpetual 
injunction,  restraining  allot  tbe  defendants  ex- 
cept the  receiver  from  proceeding  with  actions 
already  begun,  or  from  instituting  other  pro- 
ceedings or  actions  to  enforce,  maintain  or  as- 
sert any  of  the  claims,  demands  or  rights  of  ac- 
tion affecting  in  any  manner  the  affairs,  pitop- 
erty,  rights  and  privileges  of  the  Broadway 
Surface  Railroad  Company  which  have  been 
tried  and  detcriuined  in  this  action.  Not  only 
the  plaintiff,  but  each  of  the  defendan  s,  except 
the  Broadway  &  Seventh  Avenue  Railroad 
Company,  appealed  from  this  judgment  to  tho 
general  term.  That  court  affiimed  the  judg- 
ment of  tlie  trial  court. 

The  plaintiff  and  all  of  the  defendants,  ex- 
cept the  two  railroad  corporations,  appeal  from 
the  judgment  of  afllrmnnce  to  this  court,  and 
thus  bring  before  us  every  determination  in- 
volved in  the  judgment.  A  review  of  the  judg- 
ment bringH  up  for  consideration  propositions 
very  grave  in  character,  not  only  on  account 
of  the  extent  of  the  private  interests  involved, 
but  because  their  determination  will  affect 
f^rcat  public  questions  arising  out  of  the  limita- 
tions imposed  by  the  Constitution  upon  the 
le^slative  power  over  the  property  of  corpora- 
tions lawfully  acquired  under  state  statutes. 
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The  statutes  upon  which  the  action  is  pred- 
icated confessedly  &<uume  the  right  and  power 
of  the  Legislature  to  wrest  from  the  company 
its  franchises,  to  tranfer  them  to  other  persons, 
and  bestow  their  value  upon  the  donees  of  the 
State.  The  statutes  contemplate  the  absolute 
destruction  of  the  property  of  the  corporation, 
and  the  loss  of  its  value  to  the  creditors  who 
have  made  loans  in  good  faith  upon  the  secur- 
ity of  mortgages  upon  such  property;  and 
this  action  is  avowedly  prosecuted  to  accom- 
plish the  purposes  of  the  legislation.  It  is 
therefore  urgently  contended  bv  the  Attorney- 
General  that  none  of  the  franchises  of  the  cor- 
poration survived  its  dissolution,  and  that  the 
mortgages  pruviousl^r  given  thereon,  as  well  as 
all  contracts  made  with  connecting  street  rail- 
roads for  the  mutual  use  of  their  respective 
roads,  fell  with  the  repeal,  and  could  not  be  en- 
forced. 

If  it  could  be  supposed  for  a  moment  that 
thh  claim  wa^  reasonably  supported  by  au- 
fhoritv,  or  maintainable  in  logic  or  reason,  it 
would  give  grave  cause  for  alarm  to  all  holders 
of  corporate  securities.  The  contention  that 
securities  representing  a  large  part  of  the 
world's  wealth  are  beyond  the  reach  of  the  pro- 
tection which  the  Constitution  gives  to  proper- 
ty, and  are  subject  to  the  arbitrary  will  of  suc- 
cessive Legislatures,  to  sanction  or  destroy  at 
their  pleasure  or  discretion,  is  a  proposition  so 
repugnant  to  reason  aiid  Justice,  as  well  as  the 
traditions  of  the  Anglo-Saxon  race,  in  respect 
to  the  security  of  rights  of  property,  that  there 
is  little  reason  to  suppose  that  it  will  ever  re- 
ceive the  sanction  of  tne  jiiaiciary;  and  we  de- 
sire in  unqualified  terms  to  express  our  disap- 
probation of  such  a  doctrine. 

Whatever  might  have  bteo  the  intention  of 
the  Legislature,  or  even  of  the  framers  of  our 
Constitution,  in  respect  to  the  effect  of  the 
power  of  appeal  reserved  in  Acts  of  incorpora- 
tion upon  the  property  rights  of  a  corporation, 
such  power  must  still  be  exercised  in  subjection 
to  the  provisions  of  the  Federal  Constitution. 
Considering  the  power  which  the  State  has  to 
terminate  the  life  of  corporations  organized 
under  its  laws,  and  the  authoritv  which  its  At- 
torney-General has  by  suit  to  forfeit  its  fran- 
chises for  misuse  or  abuse,  and  to  regulate  and 
restrain  corporations  in  the  exercise  of  their 
corporate  powers,  there  is  little  danger  to  be 
apprehended  from  the  overgrowth  of  power  or 
the  monopolistic  tendencies  of  such  organiza- 
tions; but,  whatever  that  danger  may  be,  it  is 
trivial  in  comparison  with  the  widespread  loss 
and  destruction  which  would  follow  a  Judicial 
determination  that  the  property  invested  in 
corporate  securities  was  beyond  the  pale  of  the 

{protection  afforded  by  the  fundamental  law. 
t  is  not,  perhaps,  strange,  in  the  great  vail- 
ety  of  cases  bearing  upon  Uie  subject,  and  the 
manifold  aspects  in  which  questions  relating  to 
corporate  rights  and  property  have  been  pre- 
sented, that  dicta  couched  in  general  language 
ma^  be  found,  giving  color  to  the  plaintiff's 
claim;  but  we  think  that  th#ire  are  no  reported 
cases  in  which  the  Judgmeiil  of  the  court  has 
ever  taken  either  the  franchises  or  properly  of 
a  corporation  from  its  stockholders  and  credit- 
ors, tnrough  the  exercise  of  the  reserved  power 
of  amendment  and  repeal,  or  iransfeired  it  to 
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other  persons  or  corporations,  without  provis- 
ion made  for  compensation. 

Among  other  claims  made  by  the  State,  it  is 
contended  that  the  stated  term  of  1,000  years, 
prescribed  in  its  charter  for  the  duration  of  Uie 
company,  constitutes  a  limitation  upon  the  es- 
tate granted,  and  that  therefore  the  corporation 
took  a  limited  estate  only  in  its  franchises;  and 
that  the  rights  reserved  by  the  Revised  Statutes 
(Laws  1850,  1884)  and  the  Constitution,  to  alter, 
amend  and  repeal  the  charters  or  laws  under 
which  corporations  might  be  organized,  also 
constituted  a  limitation  upon  the  estate  granted; 
and  that  the  exercise  of  the  right  of  appeal  by 
the  State  accomplished  the  destruction  of  the 
corporation  and  the  annihilation  of  all  fran- 
chises acquired  under  its  charter. 

It  will  be  convenient,  in  the  first  instance,  to 
consider  the  nature  of  the  right  acquired  by  the 
corporation  under  the  grant  of  the  common 
council  with  respect  to  its  terms  or  duration. 
This  is  to  be  determined  by  a  consideration  of 
the  language  Of  the  grant,  and  the  extent  of  the 
interest  which  the  grantor  had  authority  to  con- 
vey. We  think  ibis  question  has  l)een  decided, 
by  cases  in  this  court  which  are  binding  upon 
us  as  authority,  in  favor  of  the  perpetuity  of 
such  estates.  That  a  corporation,  although 
created  for  a  limited  period,  may  acquire  title 
in  fee  to  lands  or  property  necessary  for  its  use, 
wa4  decided  in  NiwU  v.  New  York  Railroad 
Company,  12  N.  Y.  131,  where  it  was  held  that 
a  railroad  corporation,  although  created  for  a 
limited  period  only,  mi^ht  acquire  such  title, 
and  that,  where  no  limitation  or  restriction  up- 
on the  right  conveyed  was  contained  in  the 
grant,  the  grantee  took  all  of  the  estate  po*- 
scs'-efl  by  the  grantor. 

The  title  to  streets  in  New  York  is  vested  in 
the  city,  in  trust  for  the  people  of  the  State:  but' 
under  the  Constitution  and  statutes  it  had  au- 
thority to  convey  such  title  as  was  necessary  for 
the  purpose  to  corporations  desiring  to  acquire 
the  same  for  use  as  a  street  railroad.  The  city 
had  authority  to  limit  the  estate  granted,  either 
as  to  the  extent  of  its  use  or  the  ume  of  its  en- 
joyment, and  also  had  power  to  grant  an  inter- 
est in  public  streets  for  a  public  use  in  perpe- 
tuity which  should  be  irrevocable.  Tales  v. 
Van  De  Bogert,  56  N.  Y.  626. 

Grants  ^milar  in  all  material  respects  to  the 
one  in  question  have  heretofore  been  before  the 
courts  of  this  State  for  construction;  and  it « as 
been  quite  uniformly  held  that  they  are  gra«;ts 
in  fee,  vesting  the  graniee  with  an  interest  in 
the  street  in  perpetuity  to  the  extent  necessary 
for  the  purposes  of  a  street  railroad.  People  v. 
Sturtetant,  9  N.  Y.  263;  Davie  v.  New  York,  14 
N.  Y.  506;  MiUmu  v.  Sharp,  27  N.  Y.  611; 
New  Tork  v.  Second  Ave,  &  Cb.  82  N.  Y.  261; 
Sixth  Ave,  R.  Co.  v.  Kerr,  72  N.  Y.  830.  Other 
cases  are  also  reported  in  the  books,  but  it  is 
deemed  unnecessary  to  accmnulate  authorities 
on  this  point. 

In  Milhau  v.  Sharp,  Judge  Selden  said,  with 
reference  to  a  ^nt  from  the  Common  Council 
of  New  York  m  no  material  respect  differing 
from  this:  "It  amounted  to  an  immediate  grant 
of  an  interest,  and,  it  would  seem,  of  a  free- 
hold, in  the  soil  of  the  street  to  the  defendants. 
The  rails,  when  laid,  would  become  a  part  of 
the  real  estate,  and  the  exclusive  right  to  main- 
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tain  Umih  perpetually  is  Tested  in  the  defend- 
ants, fbelr  suooesBOfs  snd  assigns.  I  say  per- 
petually, becaose  t|iere  is  no  limitation  in  point 
of  time  to  ibe  continnance  of  the  franchise, 
and  no  direct  power  is  reserved  to  the  corpor- 
ation to  terminate  it  .  .  .  The  title  to  the  rails, 
-when  permanently  attached  to  the  land,  and 
anch  right  in  the  land  as  may  be  requisite  for 
tbdr  perpetual  maintenance,  are,  therefore, 
granted  to  Uie  defendants  b^  the  resolution." 

Judge  Comstock,  in  Daifu  v.  New  Torh^ 
said:  *'As  the  consideration  for  constructing 
the  road,  the  ordinance  clearly  contemplates 
that  it  is  to  become  the  private  property  of  the 
associates.  They  alone  will  be  entitled  to  place 
their  cats  upon  it,  and,  within  a  maximum 
Umit,  they  can  charge  what  they  i>lease  for  the 
carriage  of  passengers.  These  rights  are,  in 
effect,  granted  in  perpetuity." 

In  the  case  of  ifew  Tori  y.  Second  Avenue 
BaUroad  Company,  82  N.  Y.  372,  it  was  said: 
"Assuming  tiiat  the  common  council  had 
power  to  make  the  grant,  then  its  acceptance 
Dy  Pearsall  and  his  associates,  signified  by  the 
execution  of  the  agreement  with  the  conditions 
annexed  thereto,  and  the  duties  and  obligations 
resulting  therefrom,  invested  the  latter  with 
the  right  of  property  in  the  franchise,  which 
the  common  council  could  not  take  away  or 
impair  by  aujr  subsequent  act  of  its  own." 

The  resolution  of  the  common  council  in  this 
case  expressly  provided  for  traffic  contracts,  by 
which  the  Broadway  &  Seventh  Avenue  Rail- 
road Company  should  obtain  a  right  to  run  cars 
over  the  tracks  of  the  Broadway  Surface  Rail- 
road; and  no  conditions  upon  the  right  granted 
to  the  Broadway  Surface  Railroad  Company, 
fn  respect  to  the  duration  of  such  contract 
rights  or  otherwise,  was  imposed  by  the  terms 
of  the  grant  It  was  clearly  contemplated  by 
its  provisions  that  the  rights  granted  should  lie 
exercised  In  perpetuity,  if  public  convenience 
required  it,  by  that  corporation  or  those  who 
might  lawfully  succeed  to  its  rights.  When  we 
consider  the  mode  required  by  the  statutes  and 
the  Constitution  to  be  pursued  in  disposing  of 
this  franchise,  the  inference  as  to  its  perpetuity 
seems  to  be  irresistible;  for  it  cannot  be  sup- 
posed  that  either  the  Legislature  or  tiie  f  ramers 
of  the  Constitution  intended  to  offer  for  public 
sale  property  the  title  to  which  was  defeasible 
at  the  option  of  the  vendor,  or  that  such  prop- 
erty could  be  made  the  subject  of  succ^ve 
sales  to  different  vendees  as  often  as  popular 
caprice  might  require  it  to  be  done.  Neither 
can  it  be  supposed  that  they  contemplated  the 
resumption  of  property  wnich  they  had  ex- 
pressly authorized  their  grantee  to  mortgage 
and  otherwise  dispose  of,  to  the  destruction  of 
interests  created  therein  by  their  consent. 

We  are,  therefore,  of  the  opinion  that  the 
Broadway  Surface  Railroad  Company  took  an 
estate  in  perpetuity  in  Broadway,  through  its 
crant  from  the  dtv,  under  the  authority  of  the 
Constitution  and  the  Act  of  the  Legislature.  It 
Is  also  well  settled  by  authority  in  this  State 
that  such  a  right  constitutes  property,  within 
the  usual  and  common  idgnification  of  that 
word.  Sixth  Ave,  B.  Co,  v.  Kerr,  72  N.  Y. 
880:  People  y.  Sturtevant,  9  N.  Y.  268. 

When  we  consider  the  generality  with  which 
Investments  have  been  made  in  securities  baaed 
upon  corporate    Irancldses    throughout   the 
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whole  country,  the  numerous  laws  adopted  in 
the  several  States  providing  for  their  security 
and  enjoyment,  and  the  extent  of  litiffatlon 
conducted,  in  the  various  courts,  state  and  fed- 
eral, in  which  they  have  been  upheld  and 
enforced,  there  is  no  question  that,  in  the 
view  of  Le&pslatures,  courts,  and  the  public  at 
laree,  certain  corporate  franchises  have  been 
unuormly  regarded  as  indestructible  by  legisla- 
tive authority,  and  as  constituting  property  in 
the  highest  sense  of  the  term.  It  is,  however, 
earnestly  contended  for  the  State  that  such  a 
franchise  is  a  mere  license  or  privilege,  enjoy- 
able during  the  life  of  the  grantee  only,  and 
revocable  at  the  will  of  the  State.  We  believe 
this  proposition  to  be  not  only  repugnant  to 
Justice  and  reason,  but  contrary  to  the  uniform 
course  of  authority  in  this  country.  The  laws 
of  this  State  have  made  such  interests  taxable, 
inheritable,  alienable,  subject  to  levy- and  sale 
under  execution,  to  condemnation  under  the 
exercise  of  the  right  of  eminent  domain  and  in- 
vested them  with  the  attributes  of  property 
generally.  We  will  refer  to  a  few  of  the  stat- 
utes on  this  subject,  from  which  the  implica- 
tion arises,  not  only  that  the  State  intended  to 
invest  these  franchises  with  the  character  of 
property,  but  also  to  enable  their  mortgagees; 
purcbasers  and  assigns  to  enjoy  their  use  under 
an  indefeasible  title  in  per[)etuity. 

Thus,  railroad  corporations  have  been  au- 
thorized to  contract  with  other  corporations  fof 
a  qualified  transfer  of  such  franchises  for  terms 
unlimited,  except  by  the  agreement  of  the  par- 
ties (chap.  218,  Laws  1839;  §  2,  chap.  848, 
Laws  1872;  §  15,  chap.  252,  Laws  1884);  to 
pledge  them,  by  way  or  mortgage,  as  security 
tor  loans  (subd.  10,  $  28,  cliap.  140,  Laws 
1850):  to  consolidate  with  other  companies 
owning  connecting  and  continuous  lines  of 
railroad,  and  continue  the  use  of  such  franchises 
under  the  name  of  their  successors.  Chap.  108, 
Laws  1875.  See  Shielde  v.  Ohio,  96  U.  S;  819 
[24  L.  ed.  857]. 

Mortgagees  and  others  have  been  authorized 
to  purchase  such  franchises  upon  mortgage 
sale  and  otherwise,  and  afforded  the  right  to  or- 

fanize  so  as  to  enjoy  their  use  thereafter.  Secj 
,  chap.  444,  Laws  1857;  chaps.  469, 710,  Laws 
1878;  chap.  118,  Laws  1880;  chap.  480.  Laws 
1874. 

Purohasers  upon  a  mortgage  or  execution 
sale  have  been  authorized  to  form  associations 
for  the  purpose  of  continuing  the  operation  of 
such  railroad,  with  all  its  powtrs,  privileges 
and  franchises.  Sec.  1,  chaps.  469,  710,  Laws 
1878;  g  1,  chap.  282,  Laws  1854. 

The  sale  of  such  franchises  has  been  author^ 
ized  by  the  munici|)a1ity  where  located  to  par- 
ties proposing  to  build  street  railroads.  Const.. 
Amend.  1875;  §  7.  chap.  252,  Laws  1884;  chaps. 
65,  642,  Laws  1886. 

And,  by  section  15  of  the  Act  under  which 
this  corporation  was  organized,  such  compa- 
nies were  expressly  permitted  to  lease  or  trans- 
fer their  rights  and  franchises  to  other  street 
railroad  corporations.  Indeed,  it  is  a  matter  of 
public  history  that  one  half  of  the  railroads  of 
the  State  are  now  operated  by  organizations 
other  than  those  to  whom  the  iranchises  were 
originally  granted,  notwithstanding  their  dis- 
solution, through  transfers  effected  by  the  fore 
closure  of  mortgages  and  otherwise. 
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Tbe  st&tutes  cited,  as  well  as  others  not  spe- 
cfallv  referred  to,  indicate  the  general  poiicv  of 
the  6iate  to  render  such  interests  independent 
of  Uie  life  of  tbe  original  corporation,  and 
transferable  as  property,  by  means  of  Judicial 
proceedings  ano  otherwise,  under  certain  re- 
strictions not  pertinent  to  our  present  purpose 
Sarticularly  to  consider.  P^o^  v.  Brooklyn^ 
'.  dO.  L  R.  Co.  89N.  T.  81 

In  New  York  v.  Second  Avenue  Railroad  Com- 
pany, 82  N.  7.  261,  Judf/e  Brown  said:  *'Tbe 
rights  of  municipal  corporations  to  property  in 
lands  and  its  usual  incidents,  and  to  create  fer- 
ries and  railroad  franchises,  are  quite  distinct 
and  separate  from  their  duties  as  Legislatures, 
having  authority  to  pass  ordinances  for  the  con- 
trol and  government  of  persons  and  interests 
within  the  city  limits.  The  latter  are  powers 
held  in  trust,  as  all  legislative  powen  are,  to  be 
used  and  exercised  tor  the  benefit  and  welfare 
of  the  whole  community,  while  tbe  former  are 
property,  in  the  ordinary  sense,  to  be  acquired 
and  conveyed  in  the  same  manner  as  natural 
persons  acquire  and  transfer  property." 

The  same  learned  Judge  saia,  in  Brooklyn 
Central  Railroad  Company  v.  Brooklyn  Viiy 
Railroad  Company,  82  Barb.  864:  "The  grant 
to  the  City  Railroad  Company,  and  its  accept- 
ance on  the  conditions  annexed,  with  the  duties 
and  obligations  and  Urge  expenditures  result- 
ing therefrom,  would  seem,  therefore,  upon  the 
pnndples  1  have  endeavored  to  state,  to  invest 
the  company  with  the  right  of  property  in  the 
franchise,  ox  which  it  cannot  be  deprived  with- 
out its  consent  or  against  its  will." 

It  was  held  by  this  court,  in  Lantrdonv,  New 
York,  98  N.  Y.  129,  that  a  grant  from  the  dtr, 
of  land  to  be  used  as  a  wharf,  carried  with  ft, 
as  a  necessary  incident  and  appurtenance,  a 
right  of  way  for  vessels  over  aajoining  waters 
to  the  wharf;  and  that,  under  such  grants,  the 
property  granted  can  only  be  resumed  by  tbe 
grantor  when  needed  for  public  use,  by  the  ex- 
ercise of  tbe  right  of  eminent  domain. 

This  court  also  held,  in  Beople  v.  Brooklyn 
Railroad  Company,  89  N.  T.  75,  that,  upon  a 
foreclosure  of  the  property  and  franchises  of  a 
railroad  corporation,  an  individual  could  law- 
fully become  their  purchaser,  and  could  bold 
and  transfer  them  to  any  corporation  ha  vine  or 
acquiring  the  right  to  exercise  such  f  ranch ities. 

In  Sixth  Atenue  Railroad  Company  v.  Kerr, 
72  N.  T.  880,  it  was  held  that  the  riffbt  of  a 
street  railroad  company  in  the  use  of  a  street 
for  tbe  purpose  of  its  business  was  a  property 
light,  subject  to  condemnation  for  public  use. 

As  we 'have  already  seen,  Ihe  cases  of  Peoj^ 
T.  Sturtecant,  New  York  v.  Second  Avenue  Rail' 
road  Company,  Davis  v.  New  York,  and  Mil- 
hau  v.  Sharp,  hereinbefore  referred  to,  sustain 
tbe  same  views.  The  case  of  New  Orleans 
Railroad  Company  v.  Delamore,  114  U.  8.  501 
[29  L.  ed.  2441  is  directly  in  i>oint.  There  the 
franchise,  as  here,  was  acquired  by  the  cor- 
poration from  tbe  municipal  authorities  of  a 
city,  under  general  laws  authorizing  tbe  form- 
ation of  street  railroad  corporations.  It  was 
held:  ''Where  there  has  been  a  judicial  sale  of 
railroad  property  under  a  mortgage,  authorized 
by  law,  covering  its  franchises,  it  is  now  well 
settled  that  the  iranchises  necessary  to  the  use 
and  enjoyment  of  the  railroad  pass  to  the  pur- 
chaser ...    It  foUows  that,  if  the  franchises 

2L.R.  A. 


of  a  railroad  corporation,  essential  to  tbe  use  of 
its  road,  and  other  tangible  property,  can  bj 
law  be  mortgaged  to  secure  its  clebt^  the  sor- 
render  of  its  property  upon  the  luinkrapCcy  of 
the  company  carries  the  franchises,  and  they 
may  be  sold  and  pass  to  tbe  purduuer  at  tbis 
bankruptcy  sale." 

In  Memphis  Railroad  Company  t.  Arktmsas 
Railroad  Commissioners,  112  U.  8.  619  [28  L. 
ed.  841]  it  was  said:  "The  franchise  of  being 
a  corporation  need  not  be  implied  as  Deoeasary 
to  secure  to  the  mortgage  bondholdera  or  the 
purchasera  at  a  foreclosure  sale  the  subsEtaotia] 
rights  intended  to  be  secured.  They  aoquin 
tbe  ownerehip  of  the  railroad  and  tbe  property 
incident  to  it,  and  the  franchise  of  nuuntainia^ 
and  operating  it  as  a  road." 

These  rights  of  property  having^  been  ae> 
quired  and  created  under  the  express  saoctiaa 
and  authority  of  the  State,  it  remains  to  inquire 
whether  they  were  defeasible  and  subject  to  be 
taken  away  through  the  exercise  of  any  power 
reserved  l^  the  State  to  alter,  amend  aimi  le- 
peal  laws  or  chartera.  The  reserviitlons  ap- 
plying to  this  case  are  claimed  to  be  as  follows: 
\1)  section  1,  art.  8,  tit.  "Corporations,  liov 
Created," (Const.  1846),provkiing  that  "All  gen- 
eral laws  and  special  Acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to  lime  or 
repealed;"  (2)  section  8,  tlL  8,  chap.  18,  of  tbe 
Revised  Statutes  (7th  ed.),  providing  that  *fRie 
charter  of  every  oorporetion  tliat  shall  be 
granted  by  the  Legislature  shall  be  sablect  to  al- 
teration, suspension,and  repeal.in  tbe  cfiscretloB 
of  the  Leflpslature;''  (8)  section  48^  chap.  140, 
Laws  1860,  providing  that  "The  Leiwatnre 
mav  at  any  time  annul  or  dissolve  any  incorpo- 
ration  formed  under  this  Act;  but  suob  rtisBCMii- 
tion  shall  not  take  away  or  repair  any  remedy 
given  against  any  such  corporation,  )ts  slo^- 
holdenor  officers,  for  any  liability  which  shall 
have  been  previouslv  incurred;"  and  (4)  chapter 
282,  Laws  1884,  unaer  which  this  oorporatjoa 
was  or^nized,  giving  it  all  the  powen  and 

{>rivilege8  granted;  and  subject  to  all  of  the 
iabilities  imposed  by  chapter  140,  Laws  1850, 
and  the  several  Acts  amendatory  thereof,  and 
further  providing  that  "The  Legislaiure  mar 
at  any  time  alter,  amend  or  repeal  this  Act 
Section  19. 

The  Constitution  of  1846  for  tbe  first  time  in- 
troduced restrictions  upon  tbe  power  of  Legis- 
latures to  fl^rant  special  charters,  and  reooired 
that  provisions  for  incorporations,  save  in  ex- 
ceptional cases,  should  thereafter  be  made  bj 
general  laws.  The  obvious  intent  off  the  con- 
stitutional reservation  was  to  remove  any  doubt 
as  to  the  power  of  the  Legislature  to  amend  or 
repral  the  laws,  whether  general  or  special,  au- 
thorized by  that  instrument  for  tbe  formatioa 
of  corporations,  and  seemed  to  leave  tbe  pro- 
visions of  the  Revised  Statutes  in  relation  ts 
reserved  power  over  chartera  in  full  force  and 
effect 

It  will  be  observed  that  the  ConstitutioD  and 
the  Act  of  1884  provide  specially  for  the  amend- 
ment and  repeal  of  statutes  alone;  but  the  Re- 
vised Statutes  and  the  Act  of  1850  are  addressed 
to  the  subject  of  the  annulment  and  repeal  of 
chartera  created  under  such  statutefi.  It  seems 
to  us  that  these  pnivisinns  relate  to  diifereat 
subjects,  viz.:  the  repeal  of  laws,  and  the  an- 
nulment of  chartera  formed  under  snch  laws; 
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and  tbat  the  power  to  do  one  does  not  naturally 
or  properly  include  the  power  to  do  the  other. 
Albanp  Hartliem  B.  Co.  v.  BraumeU^  24  N.  Y. 
845. 

Certainly,  the  repeal  of  a  law  authorizing 
corporationB  wouM  not  destroy  organizations 
formed  under  it,  nor  would  the  annulment  of 
a  charter  affect  the  law  under  which  it  was 
created.  M either  does  it  seem  reasonable  to 
fluppoee.  while  taking  away  the  power  of  the 
Lei>islature  to  create  cnrporate  bodies,  the  Con- 
stitution intended  to  confer  power  to  dpstr07 
them,  thus  enabling  them  to  accomplish  indi- 
rectly that  which  they  were  precluded  from 
doing  directly.  It  must  be  assumed  that  the 
framers  of  the  Constitution,  as  well  as  the 
Legislature,  used  the  language  employed  by 
them  intelligently,  and  according  to  its  com- 
mon and  customary  signification,  and,  when 
they  spoke  of  the  annulment  and  repeal  of  Acts 
ana  laws,  did  not  intend  to  embrace  charters 
as  well.  These  two  subjects  have  f  requentl  v 
been  the  occasion  of  legislative  action,  ana, 
since  the  restrictions  upon  the  powers  of  the 
Legislature  to  grant  special  charters,  there  is 
no  reason  to  suppose  that  thev  did  not  use  the 
langnase  employed  in  its  literal  sense,  and 
especially  so  when  both  sublects  were  immedi- 
ately within  the  contemplaiion  of  the  law 
nuiKers. 

In  considering  this  question,  the  provisions 
of  the  Revised  Statutes  may  be  laid  out  of 
view;  for,  if  thev  contain  any  broader  power 
than  the  Act  of  1850,  they  must  be  deemed  to 
have  been  repealed  by  toe  provisions  of  the 
latter  Act,  as  inconsistent  therewith.  The  res- 
ervations, ^erefore,  which  apply  to  this  case 
are  contained  in  the  Acts  of  1850  and  1884, 
which  constitute  a  part  of  the  railroad  charter. 
These  Acts  should  be  read  and  construed  to- 

Stber,  and,  as  thus  considered,  provide  that 
e  Legislature  may  at  any  time  alter,  amend 
and  repeal  this  Act,  and  may  also  annul  and 
dissolve  charters  formed  thereunder;  but  such 
dissolution  shall  not  take  away  or  impair  any 
remedy  against  such  corporation,  its  officers 
and  trustees,  for  any  liability  previously  in- 
curred. The  contract  proved  between  the  co^ 
poration  and  the  State  was  intended,  in  respect 
to  8  repeal  of  the  charter,  to  survive  the  dnso- 
lution  of  the  corporation,  and  to  determine  the 
rights  of  parties  interesied  in  the  property  In 
the  event  of  dissolution.  By  virtue  of  this 
oontract,  the  corporation  secured  rights  subject 
to  be  taken  away  under  certain  restrictions,  and 

grotected  itself  from  any  consequences  folio  w- 
ig  a  repeal  of  its  charter,  except  those  expressly 
sgreedHpon. 

But,  even  if  it  be  conceded  that  the  consti- 
tutional provisions  place  the  right  to  repeal 
charters,  as  well  as  laws,  beyond  the  power  of 
Legiskitures  to  waive  or  destroy,  the  question 
still  remains,  as  to  the  effect  of  such  a  repeal 
npon  the  franchises  of  the  corporation,  whether 
it  contemplates  anything  more  than  the  extinc- 
tion of  Uie  corporate  life,  and  consequent 
disability  to  continue  business  and  exercise 
corporate  functions  after  that  time,  or  has  a 
wider  scope  and  effect  It  may  be  assumed  in 
this  discussion  that  the  authority  of  the  Legis- 
lature to  repeal  a  charter,  if  it  has  exprc»od 
its  intention  to  reserve  such  power  in  its  grant, 
constitutes  a  valid  reservation.    Parlies  to  a 
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contract  may  lawfully  provide  for  it^  tprmfna- 
tion  at  the  election  ot  either  perty,  ufui  it  may 
therefore  be  conce<lerl  tbat  the  State  had  au- 
thority to  repeal  this  charter,  provided  no  rigliti 
of  property  were  thereby  inva<led  or  destroyed. 
In  speakine  of  the  franchises  of  a  corporis 
tion,  we  shall  assume  that  nooe  are  assignalile 
except  by  the  special  authority  of  the  Lei^sia- 
ture.  We  must  also  be  understood  as  referring 
only  to  such  franchises  as  are  usually  author- 
izea  to  be  transferred  by  statute,  viz.:  those 
requiring  for  their  enloyment  the  use  of  cor- 
poreal property —such  as  railroads,  onnflls, 
telegraph,  gas,  water,  bridge  and  similar  com- 
panies—and not  to  those  which  are  in  their 
nature  purely  incorporeal  and  inalienable- 
such  as  the  right  of  corporate  life,  the  exercise 
of  banking,  trading  and  insurance  powers, 
and  similar  privileges.  The  franchises  last 
referred  to«  being  personal  in  character  and  de- 

Sendent  upon  the  continued  existence  of  the 
onee  for  their  lawful  exercise,  nec*essarily 
expire  with  the  extinction  of  corporate  life, 
unless  specfail  provision  is  otherwise  made. 
P^ple  V.  Brooklyn  etc.  B,  Go.  89  N.  T.  84; 
MeU  V.  Buffalo,  etc.  B.  Co.  58  N.  Y.  61. 

In  the  former  class  it  has  Iteen  held  that,  at 
common  Uw,  real  estate  acquired  for  the  use  of 
a  canal  company  could  not  be  sold,  on  execu- 
tion against  the  corporation,  sepnnite  from  its 
franchise,  so  as  to  destroy  or  impair  tlie  value 
of  such  franchise— ^0  v.  Tids  WaUr  Canal 
Co.  65  U.  S.  24  How.  257  [16  L.  ed  685]-and, 
by  parity  of  reasoning,  it  must  follow  that  the 
tracks  of  a  railroad  company,  and  the  franchise 
of  mainlaining  and  operating  it  in  a  public 
street,  are  equally  inseparable,  in  the  absence 
of  express  legislative  authority  providing  for 
their  severance. 

The  statute  of  our  State  authorizing  the  sale 
of  the  franchise  and  property  of  a  railroad 
company  on  execution  seems  to  recognize  the 
indissolubility  of  the  connection  between  the 
corporeal  property  and  its  incorporeal  richt  of 
enjoyment.  It  is  also  to  bo  observed  tjbat  in 
none  of  the  provisions  for  repeal  in  this  Stnte 
is  there  anything  contained  which  purp'irts  to 
confer  power  to  take  away  or  destroy  property 
or  anniu  contracts;  and  the  contention  that  the 
property  of  a  dissolved  corporation  Is  forfeited 
rests  wholly  upon  what  is  claimed  to  be  the 
necessary  cons-Kjuence  of  the  extinction  of  cor- 
porate life.  We  do  not  think  the  dissolution 
of  a  corporation  works  any  such  effect  It 
would  not  naturally  seem  to  have  any  other 
operation  upon  its  contracts  or  property  rights 
than  the  death  of  a  naturalperson  upon  his. 
Mumma  v.  Potomac  O?.  83  U.  &  8  Pet.  285  [8 
L.  ed.  945]. 

The  power  to  repeal  the  charter  of  a  corpora- 
tion cannot,  upon  any  legal  principle,  include 
the  power  to  repeal  what  is  in  its  nature  irre- 
pealable,  or  to  undo  what  has  been  lawfully 
done,  under  power  lawfully  conferred.  Bui- 
ter  V.  Palmer,  1  Hill,  885. 

The  authorities  seem  to  be  uniform,  to  the 
effect  that  a  reservaiion  of  the  right  to  repeal 
enables  a  Legislature  to  effect  a  destruction  of 
the  corporate  life  and  disable  it  from  continu- 
ing its  corporate  business  (People  v.  B»H/m  A 
A.  R.  Co.  70  N.  Y.  569;  PA»7tp»  v.  Wickham, 
1  Paige,  590);  and  a  reservation  of  the  right  to 
alter  and  amend  confers  power  to  pass  ail  need- 
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fol  laws  for  the  regulation  and  control  of  the 
domestic  affairs  ox  a  corporation,  freed  from 
the  restrictions  imposed  hy  the  Federal  Consti- 
tution upon  legislation  impairingthe  obligation 
of  contracts.  Munn  ▼.  lU,  04  U.  8. 128  [24  L. 
ed.  88).  We  think  no  well  considered  case  has 
gone  further  than  this,  while,  in  many  cases, 
such  power  has  been  expressly  held  to  he 
limited  to  the  effect  stated. 

In  the  language  of  ChirfJusUee  Marshall  in 
FUUher  v.  Peek,  10  U.  S.  6  Crancb,  186  [8  L. 
ed.  162]:  "If  an  act  be  done  under  a  law,  a 
succeeding  Legislature  cannot  undo  it.  The 
past  cannot  be  recalled  by  the  most  absolute 
power.  Conveyances  have  been  made;  those 
conveyances  have  vested  legal  estates;  and,  if 
those  estates  may  be  seized  try  the  sovereign 
authority,  still,  that  they  originally  vested  is  a 
fact,  and  cannot  cease  to  be  a  fact.  When, 
then,  a  law  is  in  the  nature  of  a  contract,  when 
absolute  rights  have  vested  under  that  contract, 
a  repeal  of  the  law  cannot  devest  those  rights." 

It  would  seem  to  be  quite  obvious  that  a  power 
existing  in  the  Legislature  by  virtue  of  a  reser- 
vation only,  could  not  be  made  the  foundation 
of  an  authority  to  do  that  which  is  expressly 
inhibited  by  the  Constitution,  or  afford  the 
basis  of  a  claim  to  increase  jurisdiction  over 
the  lives,  liberty  or  property  of  citizens,  beyond 
the  scope  of  express  constitutional  power. 

Since  the  decision  of  the  celebrated  Dart- 
mouth College  Can,  17  U.  8.  4  Wheat.  618  [4  L. 
ed.  629],  the  doctrine  that  a  grant  of  corporate 
powers  bv  the  sovereign  to  an  association  of 
mdividuais  for  public  use  constitutes  a  contract 
within  the  meaning  of  the  Federal  Constitution 
prohibiting  State  Legislatures  from  passing  laws 
Impairing  its  obligations,  has,  although  some- 
times criticised,  been  uniiorraly  acquiesced  in 
by  the  courts  of  the  several  States  as  the  law  of 
the  land,  and  may  be  regarded  as  too  firmly 
established  to  admit  of  question  or  dispute. 
People  V.  Sturtevant,  Mithau  v.  Sharp,  and 
Brooklyn  Cent.  B.  Co.  v.  Brooklyn  City  R.  Co. 
tupra. 

The  intimation  by  Judge  Story  in  that  case, 
that  the  rule  might  be  otherwise  if  theLecrisla- 
ture  should  reserve  the  power  of  amending  or 
repealing  it,  led  to  the  adoption,  by  the  Legis- 
latures of  the  various  States,  of  the  practice  of 
incorporating  such  reservations  in  Acts  of  in- 
corporation. Whatever  may  be  the  effect  of 
such  reservations,  it  is  immaterial  whether  they 
are  embraced  in  the  Act  of  incorporation  or  in 
^neral  statutes  or  provisions  of  the  Constitu- 
tion. In  either  case,  they  operate  upon  the 
contract  according  to  the  language  of  the  res- 
ervation.    1  Morawetz,  Priv.  Corp.  S  464. 

It  is  manifest,  therefore,  that,  in  the  absence 
of  such  reserved  power,  Legislatures  have  no 
authority  to  violate,  destroy  or  impair  char< 
tered  rights  and  privileges,  or  power  over  cor- 
porations, except  such  as  they  possess  by  virt- 
ue of  their  legislative  authority  over  persons 
and  property  generally.  It  is  obvious  tbat  this 
reserved  power  does  not,  in  any  sense,  consti- 
tute a  condition  of  the  grant,  and  cannot  have 
effect  as  such,  but  is  simply  a  power  to  put  an 
end  to  the  contract,  with  such  effect  upon  the 
rights  of  the  parties  thereto  as  ihe  law  ascribes 
to  it.  Striking  F^tnd  Cases,  99  U.  S.  748  [25  L. 
ed.  6121;  Tomlinsan  v.  Jessup,  82  U.  8. 15  Wall. 
467[21L.  ed.  205]. 
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In  speaking  of  the  exercise  of  this  power  by 
Congress  in  the  Sinking  Fund  Cases,  Chief  Jus- 
tiee  Waite  says:  "Congress  not  only  retains, 
but  has  given  special  notice  of  its  intention  to 
retain,  full  and  complete  power  to  make  such 
alterations  and  amendments  of  the  charter  as 
come  within  the  just  scope  of  legislative  pow^ 
er.  That  this  power  has  a  limit,  no  one  can 
doubt.  All  agree  that  it  cannot  be  used  to  take 
away  property  already  acquired  under  the 
operation  of  the  charter,  or  to  deprive  the  cor- 
poration of  the  fruits  actually  reauced  to  pos- 
session of  contracts  lawfully  made  .  .  .  What- 
ever rules  Congress  might  have  prescribed  in 
the  original  charter  fur  the  government  of  the 
corporation  in  the  administration  of  its  affairs 
ili.  retained  the  power  to  establish  by  amend" 
ment.  In  doing  so  it  cannot  undo  what  has 
already  been  done,  and  it  cannot  unmake  con- 
tracts that  have  already  been  made;  but  it  may 
provide  for  what  shall  be  done  in  the  future, 
and  may  direct  what  preparation  shall  be  made 
for  the  due  performance  of  contracts  already 
entered  into.  It  might  originally  have  pro- 
hibited the  borrowing^  of  money  on  mortgage, 
or  it  might  have  said  that  no  bonded  debt 
should  be  created  without  ample  provision  by 
sinking  fund  to  meet  it  at  maturity.  Kot  hav- 
ing done  so  at  first,  it  cannot  now,  by  direct 
legislation,  vacate  mortgages  already  made  un- 
der the  powers  originally  granted,  nor  release 
debts  already  contracted." 

The  judges  dissenting  in  that  case  contended 
that  the  reserved  power  could  not  be  construed 
as  authorizing  the  alteration,  violation,  or  nul- 
lification of  any  of  the  material  provisions  of 
the  grant,  but  should  be  held  to  mean  simply 
a  reservation  of  the  power  to  legislate,  freed 
from  the  restrictions  imposed  by  the  constitu^ 
tional  provisions  against  legislation  impairing 
the  obligations  of  contracts.  Mr.  Justice  Brad- 
ley said:  **The  reserved  power  in  question  is 
simplv  that  of  legislation,  to  alter,  amend  or 
repeal  a  charter.  This  is  very  different  from 
the  power  to  violate  or  to  alter  the  terms  of  a 
contract  at  will.  A  reservation  of  power  to 
violate  a  contract,  or  alter  it,  or  impair  its  ob- 
ligation, would  be  repugnant  to  the  contract 
itself,  and  void.  A  proviso  repugnant  to  the 
granting  part  of  a  deed,  or  to  the  enacting  part 
of  a  statute,  is  void.  Interpreted  as  a  reserva- 
tion of  theright  to  legislate,  the  reserved  power 
is  sustainable  on  sound  principles;  but,  inter<» 
preted  as  the  reservation  of  the  right  to  violate 
an  executed  contract,  it  is  not  sustainable." 

This  dissent  proceeded  upon  the  ground  thai 
the  Acts  of  Congress  under  consideration 
changed  some  of  the  essential  features  of  the 
contract,  and  were  therefore  void  as  being  ob- 
noxious to  the  provisions  of  the  Constitution 
for  theprotection  of  lives,  liberty  and  prop- 
erty. The  majority  of  the  court  held,  how- 
ever, that  such  Acts  were  simply  an  exercise 
of  the  power  of  Congress  to  regulate  the  in- 
ternal administration  of  the  affairs  of  a  cor- 
poration, which,  to  a  certain  extent,  it  was 
unanimously  agreed  that  it  possessed.  There 
was  no  dispute  or  disagreement  as  to  the  cor- 
rectness of  the  rule  stated,  that  the  power  of 
amendment  and  repcnl  was  a  restricted  power, 
limited  by  the  provisions  of  the  Constitution. 

An  interpretation  conferring  the  power  of 
violating  a  contract  at  will  upon  one  of  its  par- 
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ties,  nq^er  a  clause  authorizing  its  atnendmeut 
or  repeal*  would  seem  to  be  inconsistcDt  with 
any  reasonable  notion  of  the  nature  of  such  an 
instrument,  and  beyond  the  power  of  parties 
lawfully  to  create.  If  it  is  possible  to  conceive 
the  idea  of  a  repealable  grant,  certainly  such  a 
grant,  accompar^«^  with  power  to  convey  or 
pledge  the  interest  granted,  must,  on  the  exe- 
cution of  the  power,  necessarily  preclude  a^ 
resumption  by  the  grantor  of  the  subject  of  the 
grant,  or  any  right  of  property  acquired  under 
n.  An  express  reservation,  by  the  Legislature, 
of  power  to  take  away  or  destroy  property  law- 
fully acquired  or  created  under  authority  con- 
ferred bv  a  charter,  would  necessarily  violate 
the  fundamental  law,  and  be  void;  and  it  is 
equally  clear  that  any  legislation  which  au- 
thorizes such  a  result  to  be  accomplished  indi- 
rectly would  be  equally  ineffectual  and  void. 

In^Peopie  v.  NtUional  Thrust  Company,  82  N. 
T.  287,  the  question  was  raised  that  a  dissolved 
corporation  was  discharged  from  the  obligation 
to  pay  rent  accruing  upon  a  lease  subsequent 
to  Its  dissolution.  Judge  Rapallo  said:  "This 
denial  is  not  founded  upon  the  allegation  of 
any  payment,  release  or  surrender,  or  anything 
afiecting  the  merits  of  the  claim,  but  upon  the 
sole  ground  that  by  the  dissolution  of  the  cor- 
poration the  lease  was  terminated,  and  the  cove- 
nant to  pay  rent  ceased  to  be  obligatory.  We 
do  not  regard  the  dissolution  as  havmg  any 
such  effect.  Under  the  statutes  of  this  State, 
on  the  dissolution  of  a  corporation  its  assets 
become  a  trust  fund  for  the  payment  of  its 
debts:  and  these  include  debts  to  mature,  as 
well  as  accrued  indebtedness,  and  all  engage- 
ments entered  into  by  the  corporation  which 
have  not  been  fully  satistied  or  canceled." 

In  Commonweaith  v.  Essex  Company,  18  Gray, 
289,  JiMtictfShaw  said:  "When,  under  power 
in  a  charter,  rights  have  been  acquired  and  be- 
come vested,  no  amendment  or '  alteration  of 
the  charter  can  take  away  the  property  or 
rights  which  have  become  vested  under  a  legit- 
imate exercise  of  the  powers  granted.**  Bee 
Albany  Northern  B.  Co.  v.  BrovmOlr  24  N.  Y« 
845. 

The  case  of  Detroit  t.  Detroit  Plank  Boad 
Company,  48  Mich.  140,  is  not  only  in  point,  but 
entitled  to  high  consideration,  on  account  of  the 
distinction  as  a  constitutional  hiwyer  attained 
by  the  learned  judge  who  wrote  the  opinion 
01  the  court  The  question  was  whether  the 
Legislature  had  power  to  compel  the  defend- 
ant to  remove  its  toll  gates  from  within  the  city 
limits  after  they  had  been  lawfully  placed  there 
under  the  provisions  of  its  charter.  Judge 
Gooley  says:  "It  cannot  be  necessary  at  this 
day  to  enter  upon  a  discussion  in  denial  of  the 
right  of  the  government  to  take  from  either  in- 
dividuals or  corporations  any  property  which 
they  may  rightfully  have  acquired.  In  the 
most  artntrary  times  such  an  act  was  recog- 
nized as  pure  tyranny,  and  it  has  been  forbid- 
den in  England  ever  since  Ma^na  Charta,  and 
in  this  country  always.  It  is  immaterial  in 
what  way  the  property  was  lawfully  acquired 
^-whether  by  labor  in  the  ordinary  avocations 
of  life,  by  gift,  or  descent,  or  by  making  a  prof- 
itable use  of  a  franchise  granted  by  the  State; 
it  is  enough  that  it  has  become  private  prop- 
erty, and  It  is  thus  protected  by  the  'law  of  the 
land.' " 
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And,  finally,  upon  this  branch  of  our  sub- 
ject, we  are  unable  to  see  why  section  48  of  the 
Law  of  1850  does  not  express  the  rule  by  which 
the  question  under  discussion  must  be  deter- 
mined. That  section  is  expressly  made  a  part 
of  the  contract  between  the  State  and  corpora- 
tions organized  thereunder,  and  si>ecially  pro- 
vides for  the  effect  which  an  exerdae  of  the 
reserved  power  of  repeal  by  the  State  shall 
have  upon  the  franchises  of  the  company.  It 
shall  not  impair  any  remedy  existing  against 
the  corporation,  its  directors,  or  officers,  upon 
a  liability  previously  incurred.  This  was  the 
contract  under  which  the  dissolved  corporation 
issued  its  stock,  mortgaged  its  franchises,  en- 
tered into  traffic  engagements,  and  contracted 
debts.  Creditors,  con  tractors  and  stockholders 
had  a  right  to  rely  upon  the  promise  of  the 
State  that  the  annulment  of  the  corporate  char- 
ter should  not  affect  the  remedies  existing  in 
their  favor  against  the  corporation,  and  this 
promise  is  a  contract  protected  by  the  provis- 
ions of  the  Federal  Constitution.  In  the  ab- 
sence of  any  constitutional  provision  prescrib- 
ing the  effect  of  such  repeal,  it  was  competent 
for  the  Legislature  to  declare  what  that  should 
be,  and  for  the  State  to  contract  with  reference 
to  such  a  declaration.  The  right  of  repeal,  as 
provided  by  the  Constitution,  is  fully  recog- 
nized by  the  Act  of  1850,  and  the  effect  of  the 
exercise  of  the  power  upon  the  rights  of  par- 
ties affected  thereby  is  clearly  defined.  We  are 
therefore  of  opinion  that  the  Statute  not  only 
prescribes  the  rule,  creates  the  contract,  and 
tegulates  the  rights  of  the  parties  upon  the  ex- 
ereise  by  the  State  of  the  power  of  repeal,  but 
it  also  correctly  formulates  the  principle  of 
law  applicable  to  the  situation. 

We  think  it  necessaiy  to  refer  only  to  the 
leading  cases  cited  by  the  plaintiff's  attorney  in 
support  of  his  argument,  and  are  of  the  opim 
ion  that  they  are  plainly  distinguishable  from 
the  case  unaer  consideration.  That  of  Oreen- 
wood  V.  Union  Freight  Bailroad  Company,  105 
U.  8. 18  [26  L.  ed.  961]  was  an  action  by  a 
stockholder  in  the  Marginal  Company  against 
the  Union  Freight  Company  and  others,  to  ob- 
tain an  injunction  restraining  the  latter  com- 
pany from  taking  possession  of  the  railroad 
tracks  of  the  former  company,  after  its  dissolu- 
tion by  legislative  action,  and  running  can 
thereon.  The  Marginal  Company  had  refused 
to  assert  its  rights,  and  the  stockholder  was 
therefore  allowS  to  bring  his  suit  to  protect  his 
interest  in  its  property. 

Ju4ge  MUler  expressly  says  in  that  case: 
"Personal  and  real  property  acquired  by  the 
corporation  during  its  lawful  existence,  rights 
of  contract,  or  choses  in  action  so  acquired,  and 
which  do  not  in  their  nature  depend  upon  the 
general  powers  conferred  by  the  charter,  are 
not  destroyed  by  such  a  repeal;  and  the  courts 
may,  if  the  Legislature  does  not  provide  some 
special  remedy,  enforce  such  rights  by  the 
means  in  their  power.  The  rights  of  the  share- 
holders of  such  a  corporation  to  their  interests 
in  its  property  are  not  annihilated  by  such  a 
repeal,  and  there  roust  remain  in  the  courts  the 
power  to  protect  those  rights."  It  was  further 
held  that,  so  far  as  the  law  then  under  consid- 
eration authorized  one  corporation  to  take  and 
use  the  property  or  frauchlses  of  another,  it 
was  sustainable  in  that  case,  under  the  provis- 


Kbw  York  Court  of  AprBAiA 


Hot., 


Ions  reqnfiing  compensation  to  be  made  there- 
for under  the  power  of  eminent  domain. 

Neither  has  the  cnse  of  Pe-rple  v.  Olobe  Mut. 
L.  I'M,  Co.  91  N.  Y.  174,  anj  bearing  upon  the 
questions  involved  in  this  discussion.  It  was 
held  in  tlmt  ca^e  that  contracts  for  personal 
•ervices  contemplated  the  continued  existence 
of  the  parties,  and  when  either  of  them  died  it 
oecessarily  elTectea  a  termination  of  such  con- 
tracts. So,  too.  cases  depending  upon  the  ef 
feet  of  conditions  in  a  grant  to  tne  creation  of 
corporate  life  or  the  acquisition  of  property 
riffbts  thereunder,  are,  for  obvious  reasons,  for- 
eign to  the  questions  involved  here.  Here  the 
gran  lee  has  pei  formed  every  con  Jition  essential 
to  its  creation  as  a  corporate  being  and  its  ca- 
pacity to  acquire  and  hold  property,  and  the 
onlv  question  is  as  to  the  eiiect  of  a  power  to 
extinguish  the  corporate  life  reserved  in  its 
charter  upon  its  property  rights. 

In  Erie  Railroad  Company  v.  Co^y,  26  Pa. 
801,  the  question  arose  under  a  statute  which 
ispecially  provided  that  tbe  State  mis:ht  resume 
all  rigiits  granted,  in  case  of  an  abuse  or  mis- 
nse  of  the  powers  granted  to  the  corporation. 
Upon  Hu  alleged  abuse  of  the  powers  granted, 
the  LegislatuM  repealed  the  charter,  and  re- 
sumed the  subject  of  the  grant.  The  corpora- 
tion forfeited  its  rights  by  its  yoluntary  act. 
The  reservation  of  tbe  charter  was  expressly 
made  a  condition  subsequent  The  case  was 
between  the  representative  of  the  State  and  the 
railroad  corporation,  and  no  rights  of  creditors, 
mortgagees  or  stockholders  were  involved  in 
Its  decision.  It  also  appears  by  tbe  case  that 
the  State  and  tbe  corporation  had  settled  their 
controversy  by  compromise  during  tbe  pen- 
dency of  the  litigation,  and  it  can  hardly  be 
said  to  have  involved  any  practical  question. 
We  are  therefore  of  the  opinion  that  the 
Broadway  Surface  Company  took  an  indefeasi- 
ble title  in  Uie  land,  necessary  to  enable  it  to 
construct  and  maintain  a  street  railroad  in 
Broadway,  and  to  run  cars  thereon  for  the 
transportation  of  freight  and  passengers,  which 
survived  its  dissolution. 

We  are  thus  brought  to  the  question  of  the 
right  of  succession  to  tbe  property  of  a  dissolved 
corporation,  in  the  absence  of  any  provision  in 
the  Act  of  dissolution  providing  for  such  an 
event.  Sections  9,  10,  tit.  8,  chap.  18,  pt.  1, 
Hev.  ita;.  :>d.  1681,  1582  (7tb  ed.),  seem  to 
furnish  a  couclusive  solution  to  the  inquiry. 
They  read  as  follows: 

''Sec.  9.  Upon  the  dissolution  of  any  corpo- 
ration created  or  to  be  created,  and  unless  other 
persons  shall  be  appointed  by  the  Legislature, 
or  by  some  court  of  competent  authority,  tbe 
directors  or  managers  of  the  affairs  of  such  cor- 
poration at  tbe  time  of  its  disnolution,  by  what- 
ever name  they  may  be  known  in  law,  shall  be 
the  trustees  of  tbe  creditors  and  stockholders 
of  the  corporation  dissolved,  and  shall  have 
full  power  to  settle  the  affairs  of  the  corpora- 
tion, collect  and  pay  tbe  outstanding  debts,  and 
divide  among  tbe  stockholders  the  moneys  and 
other  propiTiy  that  shall  remain  after  the  pay- 
ment of  debts  and  necessary  expenses." 

**Sec.  10.  The  persons  so  constitulod  trustees 
shall  have  authority  to  sue  for  and  recover  the 
debts  and  property  of  the  dissolved  corporation 
.  .  .  and  shall  ba  jointly  and  sevenilly  responsi- 
ble to  the  creditors  and  stockholders  of  such 
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corporation,  to  the  ex 'cut  of  its  propefty  acd 
effects  that  shall  come  iuu>  tueu:  hands." 

From  these  sections  it  would  seem  that,  upon 
the  dissolution  of  this  corporaUon,  its  remain- 
ing trustees  became  vested  with  tbe  title  of  its 
property,  and  responsible  to  its  creditors  aod 
stockholders  for  the  value  thereof.  Bj  opera- 
tion of  law,  a  vested  right  of  action  aocmed  to 
fdl  creditors  and  stockholders,  immediately  oa 
the  dissolution,  against  such  trustees,  for  the 
value  of  all  property  which  did  or  might  bj 
the  exercise  of  reasonable  diiigenoe  come  into 
their  hands.  This  was  a  liability  which,  after 
it  once  attached,  was  beyond  tbe  oonstitatioosl 
power  of  the  Legislature  to  release  or  discharge. 
Dash  ▼.  Van  Kleeck,  7  Johns.  477. 

The  evidence  is  undisp  ited  that,  apoa  ths 
die»olution  declared  by  the  Lecnslature,  the 
trustees  took  possession  of  the  rauroad  proper- 
ty, and  surrendered  its  operation  to  the  mort- 
gagees of  such  nti broad.  This,  in  the  absence 
of  any  objection  on  the  part  of  creditori  or 
stockholders,  they  had  unaoubted  authority  to 
do,  and  the  possession  of  such  mortgagees 
thereafter  was  the  possession  of  such  trustees. 
Tbey  undoubtedly  became  liable  for  the  valoe 
of  such  property  to  creditors  andstockholden, 
by  virtue  of  such  possession;  and  their  author- 
ity to  administer  the  assets  of  the  oorporatioo 
for  the  purpose  of  discharging  such  liability 
became  fixed  by  the  law  existing  at  the  tims 
the  liability  was  incurred. 

Tbe  cases  in  this  State  fully  sapport  these 
propositions.  As  was  said  by  tbe  Chancellor 
hi  Kane  v.  Bioodgowi,  7  Johns.  Ch.  Id8.  '*The 
reasonable  construction  of  the  Act  Is  that  the 
trustees  succeeded  to  all  the  riirhts  and  privi- 
leges of  directors,  and  to  the  same  means  of  de- 
fense." In  McLaren  v.  Fennin^on,  1  Fiige; 
102,  it  was  held,  as  stated  in  the  bead  note,  that. 
"Where  an  Act  of  inoortwration  is  repealed, 
all  the  property  and  rights  of  tbe  corporatioa 
become  vested  in  the  olrectors  then  in  office^ 
or  in  such  persons  as  by  law  have  the  mana^ 
ment  of  the  business  of  the  corporation,  ia 
trust  for  the  stockholders  and  creditors,  unless 
the  repealing  law  provides  for  the  appointment 
of  other  persons  than  the  officers  of  the  cocpo- 
lation  as  trustees." 

In  Heath  V.  Barmare,  60  N.  T.  805»,  Jnd^ 
Ttapallo  said:  "Under  th6  provisioDS  of  1  He- 
vised  Laws,  248,  and  1  Revised  Statates,  p. 
800,  ^g  9,  10,  upon  the  dissolution  of  a  corpo- 
ration, the  directors  or  managers  at  thai  time 
become  trustees  of  its  property  (unless  aome 
other  custodian  is  appointed)  for  tbe  put  pose  of 

{)aying  the  debts  of  the  corporation,  and  divid- 
ng  its  property  among  its  stockholdera;  and 
these  provisions  apply  as  well  to  the  real  as  to 
the  personal  property  of  corporationa.  Conae- 
quently,  where  lauds  are  conveyed  absolutely 
to  a  corporation  having  stockholders,  no  rever 
sion  or  possibility  of  a  reverter  remains  la 
the  grantor."  Allen,  </.,  in  Omtrai  (Sig 
SavinffM  Rank  v.  Walker,  G6  N.  T.  428,  speak- 
ing of  the  ownership  of  property,  and  the 
property  rights  of  a  corporation,  said:  **I>iir- 
ing  the  life  of  the  corporation  the  btxly 
corporate  was  the  legal  owner,  and,  upon  ihe 
expiration  of  the  charter,  the  legtil  title  vis  (d 
in  the  trustees  in  office  at  the  time,  in  iniat  for 
the  creditors  and  stockholders," 
There  can  be  no  valid  distinction  beti 
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property  beld  in  trast  and  tbat  owned  by  Indi- 
yidnals,  In  respect  to  the  protection  afforded  to 
it  hj  the  Constitution.  The  reason  for  its  pro- 
tection is  equally  strong  in  either  case,  and  the 
inviolability  of  the  title  is  eoiially  beyond  the 
reach  of  legidatiye  action..  Ikirtmouth  College 
Gem,  eupra. 

It  then  remains  for  us  to  consider  the  validity 
of  the  provisions  of  chapters  271, 810  of  the 
Laws  of  1886.  We  are  fully  impressed  with 
the  importance  of  this  question  and  the  well 
settled  principles  of  construction,  which  require 
every  statute  to  be  so  interpreted  as  to  uphold 
its  oonstitutionality,  if  tbat  may  be  done  by  a 
fair  and  reasonable  interpretation  of  its  lan- 
guage. Another  rule,  equally  well  settled, 
precludea  courts  from  inquiriog  into  the  mo- 
tives of  LegLsUtures  in  making  laws,  and  to 
consider  them  simply  with  reference  to  their 
l^al  effect  upon  the  rights  of  persons  subjected 
to  their  operation.  If,  however,  upon  such 
examination,  it  is  found  that  constitutional 
lights  will  be  invaded  by  the  operation  of  the 
statute,  it  is  the  duty  of  courts  to  protect  them 
hv  declaring  the  invalidity  of  the  statute. 
Upon  such  examination,  we  are  of  the  opinion 
that  chapter  271  of  the  Laws  of  1886  is  uncon- 
stitutionai  and  void.  Its  provisions  show  a 
naked  and  undisguised  attempt  to  take  away 
from  the  Broadway  Surface  Company,  and  its 
stockholders  and  creditors,  its  property,  and 
bestow  the  benefit  thereof  upon  the  municipal 
ity  of  New  York.  The  Act  attempts  to  pre- 
serve the  validity  of  the  consents  held  by  the 
corooration,  notwithstanding  its  dissoluuoa, 
and  directs  their  sale  and  transfer  to  the  pur- 
diaser,  and  the  payment  of  the  purchase  pnoe, 
to  the  citjT.  These  consents  were  the  muni- 
ments of  title  to  the  enjoyment  of  the  rights 
acquired  thereunder  by  the  railroad  corpora- 
tk)n,  and  could  not  be  lawfully  retained  in  ex- 
iBtenoe,  or  transferred,  except  by  its  consent, 
manifested  in  some  of  the  ways  provided  by 
law.  Their  possession  by  any  lawful  transferee 
would  entitle  him  to  the  exercise  and  use  of  the 
riii^hts  thereby  conferred.  The  attempt  to 
transfer  tbem  to  a  third  party  by  the  mere  force 
of  the  statute,  without  the  consent  or  knowl- 
edge of  tbehr  lawful  owners  was  an  effort  to 
change  their  ownership  without  due  process  of 
law.    Ihtrker  v.  Browning,  8  Paige,  888. 

Such  legislation  has  been  frequently  and  em- 
phatically condemned.  Taylor  v.  Porter,  4 
Hill,  147;  Wffnehamer  t.  I^opte,  18  N.  Y.  434; 
WesUrteU  T.  Orw*  12  N.  Y.  202;  Kilboum  v. 
Tkcmpmm,  108  U.  8.  168  [26  U  ed.  877]. 

In  speaking  of  the  reserved  power  to  alter, 
amend  and  repeal  laws  authorizing  incorpora- 
tions, in  pBowe  v.  Boston  d  A.  Railroad  Gom- 
panif,  70  N.  Y.  670,  Judge  Earl  says:  "Under 
this  reserved  power,  the  Legislature  may  im- 
pose upon  railroad  corporations  such  addiiionHl 
restrictiona  and  burdens  as  the  public  good  re- 
quires. It  may  not  confiscate  nmpvrfy,  but  it 
cannot  be  doubted  that  it  may  ao  ail  tfiut  Is  re- 
quired bythe  Act  of  1874.** 

«A«^  Thompson  said.  In  I)a»h  v.  Van  Kleerk^ 
7  Johns.  477:  '*It  ia  repugiinnt  to  tlie  first 
principles  of  justice,  and  the  etiu  i1  and  perma- 
nent security  of  rijrhts,  to  take,  by  law,  the 
property  o**  an  individual,  without  his  consent, 
and  give  it  to  another.** 

Tm  main  argument  presented  to  maintain 
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the  constitutionality  of  this  Act  is  the  assertion 
that  these  consents  do  not  constitute  property, 
within  the  usual  sigoification  of  that  term. 
We  have  considered  that  question,  and  do  not 
agree  with  the  claim.  In  view  of  the  fact  that 
the  statute  expressl}r  contemplates  their  sale, 
transfer  and  acquisition  by  a  purchaser,  it 
would  seem  unnecessary  to  eo  further  to  prove 
the  fallacy  of  such  a  contention. 

These  remarks  apply  with  equal  force  to 
chapter  810.  The  plaintiff  has  argued  the  case 
upon  the  assumption  that  the  chapter  referred 
to  applies  to  the  Broadway  Surface  Railroad 
Company,  and  'should  control  the  proceedings 
to  wind  up  its  affairs.  Tbat  company  was,  how- 
ever, dissolved  on  Janiiory  4,  and  the  Act  now 
under  consideration  was  not  passed  until  Janu- 
ary 11  thereafter,  and  coula  not  have  retro- 
active effect,  unless  its  language  expressly  re- 
quired it.  We  can  see  no  ground  for  such  a 
contention,  unless  we  look  beyond  the  language 
of  the  Act,  and  speculate  as  to  the  motives  of 
the  Legislature  in  passing  it.  The  Act  does 
not  purport,  in  terms,  to  have  a  retroactive  op- 
eration; and  it  is  contrary  to  settled  principles 
to  give  it  such,  unless  there  is  something  in  the 
language  of  the  Act  requiring  this  to  to  done. 
Section  1  provides:  "Whenever  any  corpora- 
tion, organized  under  the  laws  of  this  State, 
shall  be  annulled  and  dissolved  by  an  Act  of 
the  Legislature,  it  shall  be  the  duty  of  the 
Attorney-Qeneral  ...  to  bring  a  suit  ...  to 
wind  up  the  affairs  of  the  corporation."  This 
^ein^age  looks  plainly  to  prospective  cases 
'arisinff  under  the  Act,  and  those  only;  and 
there  is  nothing  in  the  body  of  the  Act  to  Hhow 
that  the  Legislature  intended  it  to  apply  to  % 
dissolution  already  accomplished. 

The  character  of  a  statute  is  to  be  determined 
by  its  provisions,  and  not  by  its  title  {People  v. 
ifeCann,  16  N.  Y.  68);  but  when  its  language 
is  ambiguous  and  doubtful,  resort  may  ie  hSd 
to  its  title,  and  the  occasion  of  its  enactment, 
to  explain  an  ambiguity  in  its  terms.  There  is 
no  ambiguity  in  the  terms  of  this  Act,  and 
nothing  to  indicate  an  intention  to  give  it  retro- 
active operation.  The  application  of  the  Act 
to  the  Broadway  Surface  Company  can  he  sus- 
tained onlv  upon  the  theory  that  such  Act  ap- 
plies to  all  corporations  whatsoever  theretofore 
dissolved  by  legislative  Act,  however  remote  in 
point  of  time  such  dissolution  may  have  been 
effected.  Whether  thers  are  such  cases  or  not 
we  are  not  informed,  but  we  are  invited  to 
adopt  a  rule  which  would  relate  back  and  cover 
such  cases  if  they  exist. 

We  think  such  a  decision  would  conflict  with 
settled  rules  of  construction. 

In  New  Fork  Railroad  Company  t.  Van 
Rom,  57  N.  Y.  473,  it  was  held  that  a  lerisla- 
tive  intent  to  violate  the  Constitution  will  not 
be  assumed,  nor  will  a  law  be  so  construed  as 
to  give  it  a  retroactive  effect,  when  it  is  capable 
of  any  other  construction;  and  that,  if  all  of  its 
languaire  can  be  satisfied  by  fdving  it  prospect- 
ive operation  only,  that  construction  will  bo 
give'i  to  it. 

In  the  case  of  Da$h  v.  Van  Kleeek,  eupra,  it 
was  decided  tbat  it  is  a  principle  of  universal 
jurisprudence  that  laws,  dvil  and  criminal, 
must  be  prospective,  and  cannot  have  a  retro- 
active effect;  and  in  Benton  v.  Wickwire,  54  N. 
Y.  229,  the  court  declared  that  neither  original 
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statutes  nor  amendments  can  have  any  retro- 
actiTe  effect  unless,  in  exceptional  cases,  the 
Legislature  so  declare.  8^  also  People  ▼. 
Columbia  County,  43  N.  Y.  180;  People  v.  Me- 
CaU,  94  N.  Y.  587;  N.  F.  B.  Co,  v.  Van  Eom, 
57  N.  Y.  478. 

We  do  not  den^  the  power  of  the  Legislature 
to  give  retroactive  operation  to  a  statute  in 
some  cases,  but  we  believe  that  to  have  such 
effect  a  statute  should  declare  its  purpose  in 
plain  and  unmistakable  language,  and  that  so 
unusual  a  signification  should  not  be  attributed 
to  it  by  resorting  to  vague  and  equivocal  infer- 
ences, which  have  no  support  in  the  language 
employed.  Such  an  interpretation  wouldroost 
emphatically  be  forbidden  when  it  would  in- 
terfere with  vested  rights.  If  we  were  at  lib- 
erty to  inquire  into  the  circumstances  under 
which  this  Act  was  passed,  and  its  connection 
with  other  legislation  of  the  same  period,  we 
might  conjecture  that  the  Legislature  designed 
it  to  apply  to  the  Broadway  Surface  Railroad 
Company;  but  it  has  not  so  expressed  itself  in 
the  Act,  and  the  rules  of  construction  to  which 
we  have  referred  forbid  us  from  supplying  the 
language  necessary  to  give  it  such  effect.  Ber^ 
ton  V.  Wiekuiire,  64  N.  Y.  236. 

But,  assuming  that  the  Act  was  intended  to 
apply,  and  retroactive  effect  be  given  to  it,  we 
are  of  opinion  that  its  material  provisions  are 
open  to  many  serious  objections,  which  cannot 
be  obviated  or  reconciled  with  the  provisions 
of  the  fundamental  law.  A  receiver  is  the 
representative  of  the  debtor.  It  is  his  duty  to 
scrutinize  the  claims  made  against  the  estate, 
and  reject  and  defend  against  those  he  believes 
to  be  unfounded  or  illegal.  He  cannot  be  im- 
partial in  a  litigation  between  himself  and  cred- 
itors as  to  such  claims.  A  law,  therefore, which 
makes  such  a  party  the  referee  to  take  the  proof 
of  claims,  and  the  judge  to  determine  the  ma- 
teriality of  evidence  offered  in  their  support, 
violates  a  fundamental  rule  in  the  administra- 
tion of  justice.  No  man  can  be  a  judge  in  his 
own  case;  and  it  is  immaterial  whether  he  is  a 
party  in  his  own  right,  or  as  trustee  of  an  ex- 
press trust.  In  either  event,  he  is  a  party  to 
the  action,  interested  therein,  and  precluded 
from  actinff  in  a  judicial  capacity  in  the  deter- 
mination 01  such  a  case.  Jsemo  debet  eeee  judex 
in  propria  causa. 

This  law  is  unconstitutional,  also,  because 
It  makes  proof  of  the  cost  of  the  obligation  the 
measure  of  the  creditor's  recovery  instead  of 
the  liabilitv  of  the  debtor,  as  shown  by  the 
terms  of  his  contract.  And,  again,  it  requires 
the  creditor  to  accept  payment  of  an  obligation 
before  maturity.  The  time  of  payment  of  a 
pecuniary  obligation  is  a  material  provision  in 
such  contract,  and  we  know  of  no  authority  to 
require  a  creditor  to  accept  payment  in  ad- 
vance, any  more  than  one  to  compel  such  pav- 
ment  by  the  debtor.  Each  party  has  the  ngnt 
to  stand  on  the  letter  of  his  contract  and  per- 
form it  according  to  its  terms. 

But  an  objection  to  this  Act  even  more  seri- 
ous than  those  considered  is  found  in  the  pro- 
vision for  the  appointment  of  a  receiver  of 
the  property  of  the  dissolved  corporation,  and 
the  transfer  of  its  assets  to  bim  by  force  of  the 
statute,  after  the  title  thereto  had  become  vested 
in  its  directors.  It  will  not  t>e  claimed  that  the 
appointment  of  such  a  receiver  by  the  court,  in 
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an  action  against  a  stranger,  without  notice  to 
the  trustees,  in  the  absence  of  the  authority 
conferred  by  chapter  810,  would  confer  upon 
him  title  to  properly  previously  vested  in  others. 
Parker  v.  BroiDning,  iupra. 

We  cannot  see  how  this  case  differs  from  the 
one  supposed.  The  only  authority  the  court 
had  for  making  the  ai>pointment  was  derived 
wholly  from  the  provisions  of  this  Act;  and  the 
court  was  not  thereby  invested  with  any  judi- 
cial authority  or  discretion,  except  that  of  des- 
ignating the  holder  of  the  title  assumed  to  be 
transferred  by  the  Act.  The  court  has,  by 
virtue  of  its  general  jurisdiction  over  trusts, 
authority  to  appoint  to  a  vacant  trosteeship, 
and,  perhaps,  tor  cause,  to  remove  teudulent, 
dishonest  or  incompetent  trustees  and  appoint 
others  to  perform  the  duties  of  the  tcust^  in 
order  to  avoid  a  failure  thereof;  but  we  know 
of  no  authority  for  a  court  to  appoint  a  receiver 
of  property  vested  in  trustees,  without  cause 
and  without  notice  to  them,  or  opportunity 
afforded  to  defend  their  title  and  possession. 

As  was  said  by  Judge  Earl  in  Stuart  v. 
Palmer,  74  N.  Y.  184:  "Due  process  of  law 
requires  an  orderly  proceeding,  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an 
opportunity  to  be  heard,  and  to  defend,  en- 
force and  protect  bis  rights.  A  hearing  and 
an  opportunity  to  be  heard  is  absolutely  essen- 
tial. We  cannot  conceive  of  due  process  of 
law  without  this." 

And  the  Chancellor  had  previously  said  in 
Verplanek  v.  Mercantile  Insurance  Company,  2 
Paige,  450:  "  Another  fatal  objection  to  the 
regularity  of  these  proceedings  is  that  the  ap- 
pellants were  deprived  of  the  possession  of  ^ 
their  property  without  having  an  opportunity 
of  being  heard,  and  without  any  sufficient 
cause  for  such  a  summary  proceeding.  By  the 
settled  practice  of  the  court  in  ordinary  suits, 
a  receiver  cannot  be  appointed  ex  parte  before 
the  defendant  has  had  an  opportunitv  to  be 
heard  in  relation  to  his  rights."  J/evoe  v. 
Ithaca  <Sf  0.  B.  Co.  6  Paige,  521;  Ferguson  v. 
Orawfirt-d,  70  N.  Y.  256. 

As^we  have  seen,  the  property  of  this  corpor- 
ation vested  in  the  persons  who  were  its  direct- 
ors at  the  time  of  its  dissolution.  They  took  it 
as  trustees  for  stockholders  and  creditors,  and 
were  not  made  parties  to  the  action  in  which 
the  receiver  was  appointed.  No  legislation 
can  authorize  the  appointment  of  a  receiver  of 
the  property  of  A  in  an  action  against  C,  with- 
out violating  the  provisions  of  the  Constitution 
in  relation  to  the  taking  of  property  without  due 
process  of  law.  That  the  Legislature  might 
amend  the  provisions  of  the  Revised  Statutes 
in  relation  to  the  devolution  of  property  of  dis- 
solved corporations  is  indisputable;  and,  if  it 
had  done  so  in  the  Act  of  dissolution,  it 
would  undoubtedly  have  prevented  the  vest- 
ing of  the  property  in  the  trustees;  but  this 
it  did  not  do,  and  it  had  no  right,  by  mere 
force  of  legislative  enactment,  to  take  vested 
property  from  one  individual  or  trustee  and 
give  it  to  another.  McLaren  v.  Pennington 
and  Dartmouth  College  v.  Woodward,  supra. 

These  conclusions  must  result  in  the  con- 
demnation of  the  scheme  b^  which  it  was 
attempted  to  wind  up  the  affairs  of  the  Broad- 
way Surface  Railroad  Company,  as  the  pro- 
vision for  bringing  an  action  by  the  Attorney- 
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OeDeral  to  wind  tip  Its  afEdn  was  inddental 
merely,  and  so  intimately  connected  with  the 
general  plan  of  the  scheme  that  it  cannot  be 
fluppoeea  it  would  have  been  enacted  except  in 
connection  with  the  other  proTisions  or  the 
Act.  We  therefore  think  this  law  is  obnoxious 
to  the  objection  that  it  assumes  to  take  prop- 
erty without  due  process  of  law  and  impairs 
ihe  obligation  of  contracts. 

The  questions  as  to  the  rights  of  the  several 
parties  under  the  traffic  contracts  are  not  be- 
fore us  in  such  form  as  to  authorize  us  to  pass 
definitely  upon  them;  but  we  may  properly,  in 
tSiia  actaon^  determine  their  validity  so  far  as 
any  objections  are  made  to  th6m  by  the  p1aint> 
iff  Id  this  action.  The  plaintiff  has  not  alleged 
any  want  of  power  on  the  part  of  the  defend- 
ant corporations  to  run  cars  over  the  Broadway 
Surface  Railroad  under  their  respective  char- 
ters, and  that  question  must  be  left  until  the 
At!  jrney-Generol  arraigns  them  in  a  direct 
action  for  usurpation.  People  v,  Brooklyn  etc 
K  Co,  89  N.  y.  98;  Denike  v.  Nm  Tork  A  R 
Lime  db  Cement  Co.  80  N.  Y.  599. 

It  is  claimed  that  the  contract  with  the 
Broadwav  &  Seventh  Avenue  Railroad  is  void 
because  it  is  made  with  a  company  owning  a 
parallel  railroad.  The  trial  court  found  that  it 
was  parallel  to  the  Broadway  Surface  Railroad. 
Assuming,  for  the  purposes  of  this  decision, 
that  this  was  a  question  of  fact  and  not  of  law, 
and  that  we  are  bound  bv  the  finding,  we  do 
not  conceive  that  fact  to  oe  conclusive  on  the 
question. 

The  material  ground  upon  which  the  con- 
tention is  based  is  the  proviso  to  section  16, 
chap.  252,  Laws  1884,  authorizing  companies 
organized  thereunder  to  lease  or  transfer  their 
ri^ts  to  run  upon  or  over  any  portion  of  their 
Tailr<yul  tracks  to  any  other  street  surface  rail- 
road company  authorized  to  run  upon  such 
route.  The  proviso  is  Uiat  the  section  should 
not  be  construed  to  authorize  any  of  such  com- 
panies '*  to  lease  its  rights  or  franchises "  to 
any  other  company  owning  and  operating  a 
road  parallel  thereto.  By  these  contracts,  the 
Broadway  Surface  Railroad  acquired  the  right 
from  the  Broadway  &  Seventh  Avenue  Kail- 
roe/i  axid  from  the  Twenty  Third  Street  Rail- 
road Company  to  run  cars  and  make  a  contin- 
uous trip  for  a  single  fare,  to  the  termination 
of  their  respective  roads,  over  the  tracks  of 
such  roads;  and  such  roads,  from  their  respect- 
ive points  of  connection,  were  thereby  respect- 
ively authorized  to  run  cars  over  tiie  Broadway 
Surface  Railroad. 

That  these  rights  were  important  and  valu- 
able, and  inured  largely  to  the  convenience  and 
benefit  of  the  traveling  public,  is  not  now 
denied.  The  uniform  course  of  legislation  in 
reference  to  street  railroads  shows  a  policy  on 
the  part  of  the  State  to  facilitate  arrangements 
for  the  connection  of  continuous  lines  and  the 
transfer  of  passen^rs  from  one  road  to  an- 
other, with  the  view  of  givinj^  the  longest 
service  possible  to  the  pubuc  without  increase 
of  fare.  It  can  hardly  be  supposed  that  the 
Legislature,  while  expressly  making  provisions 
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for  such  facilities,  intended  to  proaerlbe  eom- 

Cies  connecting  with  another  road  which 
.  pened  to  own  a  Une  parallel  for  a  certain 
poraon  of  its  leneth,  but  which  also  owned 
other  lines  extending  beyond  the  parallel  por- 
tion, from  the  benefits  to  be  denved  from  a 
traffic  contract.  It  seems  to  us  that  the  obvi- 
ous intent  of  this  provision  was  to  avoid  the 
monopoly  of  parallel  lines,  and  to  prevent  the 
acquisition  by  one  railroad  company  of  the  ex- 
clusive Dossession  and  control  of  such  lines. 
It  thereiore  prohibits  leases  to  parallel  roads. 
This  does  not,  and,  in  our  Judgment,  was  not 
intended  to,  preclude  such  companies  from 
making  trafBc  contracts  for  the  partial  use  of 
their  respective  routes  beyond  the  line  of  par- 
allelism. These  contracts  were  not,  in  terms 
or  in  effect,  leases  of  such  rights,  and  did  not 
surrender  possession  or  control  of  the  road  by 
its  original  owner. 

Such  contracts  were  also  authorized  by  chap- 
ter 218  of  the  Laws  of  1839;  and  we  do  not  con- 
sider that  statute  to  have  been  repealed  by  the 
proviso  of  the  Act  of  1884  or  other  legislation 
on  the  subject. 

-There  are  many  other  interesting  and  im- 
portant questions  presented  by  the  briefs  of  the 
able  counsel  for  the  respective  parties  which  it 
might  be  proper  to  discuss,  were  it  not  that  the 
demands  mane  by  the  claims  of  practical  liti- 

?;ation  upon  our  time  are  so  imperative  as  to 
orbid  the  consideration  of  abstract  and  specu- 
lative investi^tions.  Such  questions  must  be 
left  to  occasions  when  parties  actually  ag- 

Sieved  present  them,  in  a  litigation  where 
eir  consideration  is  essential  to  the  determi- 
nation of  rights. 

The  views  expressed  lead  to  a  denial  of  the 
relief  sought  in  the  action  by  the  plaintiff. 
I7ie  Judgments  of  ike  Special  ana  Oeneral  Terms 
should  oe  reversed,  una  ths  complaint  dismissed, 
with  costs  to  the  drfendants  other  than  the  re- 
ceiver^ 

All  concur. 

Andrews  and  Earl,  JJ,,  agree  in  the  result 
upon  these  grounds:  (1)  The  annulling  Act  is 
constitutional  and  valid,  and  its  effect  was  only 
to  take  the  life  of  the  corporation.  (2)  All  the 
property  of  the  corporation,  induding  its  street 
iranchises  and  its  mortgages  and  valid  con- 
tracts— ^includinff  what  are  called  the  "traffic 
contracts  with  otner  railway  companies," — sur- 
vived. (8)  The  Act  (chapter  271)  is  unconsti- 
tutional. (4)  That  Act  and  the  Act  chapter 
810  are  parts  of  the  same  scheme,  adoptea  by 
the  ^gislature  for  the  purpose  of  winding  up 
the  affairs  of  the  corporation  and  disposing  of 
and  distributing  its  property.  The  main  mat- 
ures of  the  latter  Act  are  unconstitutional  and 
void;  and  thus  so  much  of  the  legislative  scheme 
has  failed  that  there  is  not  enough  left  to  save 
the  whole  Act  from  condemnation.  (5)  As  the 
latter  Act  is  thus  wholly  void,  and  this  action 
is  founded  and  depends  solely  upon  it,  there  is 
no  warrant  for  its  maintenance,  and  therefore 
the  Judgment  should  be  revetsed  and  com- 
plaint dismissed. 


iio 


UVITSD  StATBB  ClBOUIT  COUB%  DUTBICT  OF  ObBGOV.  i>BO»» 

UNITED  STATES  CIROUIT  COURT,  DISTRICT  OF  OREQOIL 


POWELL 

f>. 

OREGONIAN  R  CO. 


<....8aw7.. 


,VeA.  Bep.....) 


*A  eorpor&tloiit  l)edng  the  leasee  of  property, 
periultted  iraste  thereon,  for  which  the  le»- 
Bor,  tn  an  action  for  damages,  recovered  a  judg- 
ment for  96,300,  and,  the  corporation  being  Insul- 
▼ent,  brought  suit  against  a  stockholder  thereof, 
on  whose  stock  more  than  that  amount  was  then 
unpaid,  to  CDforce  the  payment  of  the  Judgment. 
HeiA,  that,  whether  the  original  dalm  of  the 
plaintiff  for  damages  was  or  was  not  an  "'  indebt- 
edness** of  the  corporation  within  the  scope  of 
•eel  ion  8.  art.  11,  of  the  Oonstitution  of  the  State, 
which  declares  that  a  stockholder  of  a  corpora- 
tion ^hall  be  liable  for  the  indebtedness**  of  the 
same  to  the  amount  unpaid  on  his  stock,  the 
judgment  obtained  thereon  is  such  an  "indebted- 
nesR;**  and  any  stockholder  of  the  corporation  Is 
liable  therefor  to  the  plaintiff  therein,  to  the 
amount  unpaid  on  his  stock. 

(December  8, 1888.) 

ON  demurrer  to  a  bill  in  equity  to  enforce  a 
stockholder's  liability  for  the  debt  of  a  cor- 
poration.   Demurrer  overrvled, 
Tlie  cane  is  stated  in  the  opininn. 
Mr.  Earl  C.  Bronauffli  for  defendant,  for 
the  demurrer. 
Jir.  A«  L.  Fraaer  lor  plaintiff,  eonPra, 

Deady*  /.«  delirered  the  following  opin- 
ion: 

This  suit  is  brought  by  the  plaintiff,  a  citi- 
zen of  Oregon,  against  the  defendant,  a  British 
corporation  having  its  priucipal  office  in 
Dundee,  Scotland,  to  enforce  the  payment  of  a 
Judgment  heretofore  obtained  bviiim  against 
the  Dayton,  Shrridan  &  Grand  Round  Rail- 
way Company,  to  wit:  on  April  8, 1867,  for  the 
sum  of  $5,800. 

It  is  anegt>d  In  the  bill  that  the  Dayton, 
Slicridan  &  Grand  Round  Railway  Company 
is  a  corporation  formed  under  the  Laws  of  Ore- 
gon, with  a  capital  stock  of  2,000  shares,  of  the 
par  value  of  $100  each;  that  Joseph  Gaston, 

*Hcad  note  by  the  Ooubt. 


nnder  the  name  of  J.  Gaflton  &Co.,  subscribed 
1,000  shares  of  such  stock,  while  all  the  other 
subscriptions  to  the  same  only  amonnlcd  toSOf 
shares,  which  were  paid  in  full;  that  in  1880 
Gaston  sold  and  transferred  his  stock,  without 
having  paid  anything  thereon,  to  Ellis  G. 
Hughes,  who  on  February  27,  1884,  sold  and 
transferred  the  same  to  the  defendant,  who  now 
is,  and  ever  since  has  been,  the  ownerof  thesanr.c; 
that  no  part  of  Gaston's  subscription  was  ever 
paid  by  anyone,  except  the  sum  of  $01 ,000,  paid 
by  the  defendant,  in  pursiiance  of  a  decree 
given  against  it  by  the  supreme  court  of  tlie 
State,  on  January  14,  1884,  in  the  suit  of  Bran^ 
donv.  OregonianBailtDai/  Company,  11  Or.  161, 
and  that  Uiere  is  still  due  and  unpaid  on  the 
same  the  sum  of  $39,000. 

That  on  January  29, 1887,  the  plaintiff  com- 
menced an  action  In  the  Circuit  Court  of  the 
State  for  the  County  of  Tamhill,  against  the 
Dayton,  Sheridan  &  Grand  Round  Railway 
Company,  to  recover  damages  for  an  injury  U> 
plaintiff^  property,  while  leased  to  said  com- 
pany, and  obtained  a  Judgment  therein  for  tho 
sum  of  $5,800,  and  at  the  same  time  served  a 
notice  on  the  defendant  herein,  as  the  successor 
in  interest  of  the  Dayton,  Sheridan  &  Grand 
Round  Railway  Company,  to  defend  the  said 
action,  and  that  Uie  plaintiff  would  look  to  the 
defendant  for  the  payment  of  any  Jud^nneut 
he  might  recover  therein;  that  the  delendant, 
by  its  attorneys,  did  make  a  defense  to  said 
action,  and  on  September  Id,  1887,  caused  an 
appeal  to  be  taken  from  the  judgment  therein 
to  the  supreme  court,  where  the  same  was  af* 
f  rmed,  nvith  costs,  amountiog  to  $77.20  [16 
Pac.  Rep.  8681;  that  since  July  1,  1889",  the 
Dayton,  Shendan  &  Grand  Itound  Railway 
Company  has  been  and  now  is  wholly  insolv* 
ent,  and  has  no  property*  within  the  State» 
subject  to  execution;  and  that  the  defendant, 
being  the  owner,  as  aforesaid,  of  the  stock  of 
said  company,  on  which  the  sum  of  $3  ),000  is 
due  and  unpaid,  is  liable  to  the  plaintiff,  as  a 
creditor  of  the  company,  for  the  amount  of  said 
judgment  against  the  same. 

The  prayer  of  the  bill  is  that  the  defendant 
be  compelled  to  pay  into  court  on  the  unpaid 
stock  of  the  Dayton,  Sheridan  &  Grand  Round 
Railway  Company  a  sum  sufficient  to  ^tisfy 
its  indebted Dess  to  the  plaintiff,  or  that  he  lat- 


NoTB.^Jitrf(;ment  anairui  corporation  eonduHive 
on  giitckholder,  A  stockholder  being  in  privity  with 
the  oon>oratfon  is  coocluded  by  a  Jiidflrment  ren- 
dered atminst  the  corporation.  Thomp.  Liab. 
8t<jcl(h.  a  829;  citing  Menrlil  v.' SiifTolk  BRnk,  81 
Muine,  57;  Came  v.  Brfgham,  37  Maine,  35;  MilUken 
V.  Whf tohoiise,  40  MHine,  SSO;  Sh  e  v.  Bloom,  80 
John?.  AGO.  Moss  V.  Onkley,  2  Hill,  26R:  Belmont  v. 
Coleman.  1  Bosw.  188;  Hampeon  v.  Wenre,  4  Iowa, 
18:  D<mwor  h  v.  Coolbaugh,  5  Iowa,  800;  Wilson  v. 
Pittsbiirfrh  &  T.  Coal  Co.  48  Pa.  424:  Orund  v. 
Tiicker.  5  Kan.  70.  8ee,  contra.  Moss  v.  MoCullouirh, 
6  Hill«  131:  Htrong  v.Wheaton,  38  Barb.  616;  Miller  v. 
White.  fiO  N.  Y.  137:  MoMahon  v.  Macy,  51  N.  Y. 
Wk  Moss  V.  AverelU  10  N.  Y.  44^  Belmont  v. 
Coleman,  21  N.  Y.  06.  A  stockb<»luer  when  sued 
on  a  judgment  obtained  by  default  against  the 
corporation,  cnnnot  dispute  that  the  signer  of 
the  note  as  treanurer  was  in  fact  the  n'ensur- 
er,  whei-e  tlie  evidence  shows  that  he  acted  as 
such.  Milliki  n  v.  Whltehouee,  40  Maine,  5J7.  He 
eannot  fhnw  that  the  Indebtedness  tor  which 
tke  Judgment  was  rendered  against  the  company 


was  a  liability  of  its  president,  and  not  of  die  oom- 
ptiny.  Donworthv.  Coolbaugh,5Iowa,800.  Where 
a  supplementary  proceeding  has  been  instituted, 
under  a  statute,  to  charge  the  stockholders  Individ- 
ually, the  judfifment  obtained  against  the  stook- 
hohfers  is  equally  conclusive.  Hampson  v.  Weare, 
4  Iowa,  13. 

RiyM  of  creditor  to  proceed  against  ftoekholder^ 
Under  the  statutory  Fchemes  of  nearly  all  the  States* 
It  Is  made  a  condition  precedent  to  the  right  of  a 
creditor  to  proceed  against  a  stockholder  that  he 
must  first  have  ezhau9ted  his  remedy  a«i1nst  the 
company.  Thomp.  Llab.  Stockh.  H  SIS,  817;  citing 
McClaren  v.  Franoiscus,  43  Mo.  i'^  Chamberlin  v. 
Huguenot  Mfg.  Co.  118  Maas.  536;  Piiest  v.  Essex 
Hat  Mfg.  Co.  115  MnsR.  8H0:  Cumbri<lge  \\  nter  Works 
V.  Bomerville  Dyeing  &  B.  Co.  4  Allen,  289;  Dauchy 
V.  Brown,  24  Vt  M:  Wehrman  v.  Beakirt,  1  Ho. 
Sup.  CU  280;  Shelllngton  v.  Howtnnd,  63  N.  Y.  874, 
afflrmlng  S.  U.  07  Barb  14;  Bltike  v.  Hinkle.  10  Yerg. 
218;  T<ind9ley  v.  Siraondn,  2  Abb.  Pr.  N.  R.  09:  Now 
Kngland  Commei'Oitil  hank  v.  Nownori  Steam  Fac- 
tory, 6  U.  1. 154;  Laue  v.  Uarri&  16  Ga.  217;  ThorutOD 
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ter  ha^e  a  decree  agnlnut  the  defendant  for  the 
amount  of  the  judgmeut  agaiu4»i  the  compauy^ 
wiih  intereat 

The  defendant  demurs  to  the  bill,  for  that  the 
plaiDtiff,  on  the  case  stated  in  the  hiU»  is  not 
CDlitled  to  any  relief  against  it. 

On  the  argument  the  only  point  made  hi 
support  of  the  demurrer  was  that  the  claim  of 
the  plaintiff,  having  arisen  out  of  a  tort,  is  not 
such  an  "indebteduess"  as  a  stockholder  is  lia- 
ble for. 

The  Oonntitution  of  Oregon  (article  11,  f(  d) 
provides  that  "Clorporations  may  be  formed 
under  general  lawsr  and  (Id.  $  3)  enacts: 

'*The  stockholders  of  all  corporations,  and 

S lint  stock  companies  shall  be  liable  for  the  in- 
ebtedness  of  said  corporation  to  the  amount 
of  their  stock  sabscril^  and  unpaid,  and  no 
more." 

Section  14  of  the  Corporation  Act  (Oomp. 
1887,  ^  8230)  provides: 

"All  sales  of  stock,  "whether  voluntary  or 
otherwise,  transfer  to  the  purchaser  all  niirhts 
of  the  original  holder  or  person  from  whom 
the  same  is  purchased,  and  subject  such  pur- 
chaser to  the  payment  of  any  unpaid  balance 
due  or  to  become  due  on  such  stock;  but  if  the 
sale  be  voluntary,  the  seller  is  still  liable  to 
existing  creditors  for  the  amount  of  such  bal- 
ance, unless  the  same  be  duly  paid  by  such 
purchaser." 

At  common  law^  the  members  or  stockhold- 
ers of  a  corporation  are  not  individually  liable 
for  the  debts  of  the  same  (Thomp.  Liab. 
8tockh.  §^  1,  4):  but  the  capital  stock  of  a  cor- 
poration is  considered  a  trusi  fund  for  the  pay- 
ment of  its  debts  (Id.  §  10);  and  an  unpaid  sub- 
■ciiption  to  the  stock  of  a  corporation  is  a  part 
of  such  capital  stock  (Id.  ^  11). 

From  this  it  appears  that  the  rule  prescribed 
In  the  (institution  of  the  State,  concerning  the 
liability  of  stockholders,  is  neither  more  nor 
lesR  than  that  of  tlie  common  law.  Under 
eitoer  the  stockholder  is  liable  for  the  inddited- 
new  of  the  corporation  to  the  extent  of  his  un- 
paid subscription  or  stock,  "and  no  more." 

Several  casts  have  been  cited  on  the  argu- 
ment of  counsel  for  the  respt*ctive  parties,  but 
none  of  them  are  altogether  in  point. 

In  MiU  Dam  l^oundery  v.  novep^  21  Pick. 
417,  the  statute  made  the  stockholder  liable  for 
the  existing  debts  of  the  corporation,  if  the  lat- 
ter failed  to  publish  annually  the  amount  paid 
In  of  its  capital  stock  and  existing  debts;  and 


the  question  in  the  case  was  whpther  a  di^im 
for  unliquidated  damages,  arising  out  o^  a 
breach  of  a  oontrsct  to  manufacture  certain 
articles,  was  a  "debt,"  within  the  stutute. 
And  although  the  statute  was  in  efTect  a  penal 
one,  the  court  held  that  "All  such  claims  for 
damages  were  intended  to  be  included  in  the 
term  'debts.' "    Id.  454.  455. 

In  Ckirver  v.  Praintree  Manvfaeiuring  0am- 
pany,  2  Story,  482,  a  statute  that  made  a  mem- 
Der  of  any  manufacturing  corporation  individ- 
ually liable  for  all  "  debts  contracted"  during 
his  membership  was  held  to  be  remedial  in  its 
character,  and  the  phrase  "debts  contracted," 
as  used  therein,  to  include  a  claim  for  unliqui- 
dated damages  growing  out  of  a  tort — the  in- 
fringement of  a  patent. 

But  in  both  tUese  cases  the  question  only 
arose  incidentally  on  the  exclusion  on  account 
of  interest  of  a  witness,  and  in  the  former  one 
it  appears  to  have  been  decided  without  any 
consideration. 

In  HayneB  v.  Brovm,  86  N.  H.  645,  under  a 
statute  which  made  the  stockholders  in  a  cor- 
poration Imble  for  "all  debts  and  contracts" 
thereof,  while  it  omitted  to  file  for  record  a 
certificate  of  the  amount  of  its  capital  stock, 
it  was  held  that  the  right  to  rpcover  asainst 
the  stockholder  was  not  limited  to  liquidated 
claims,  but  included  an  open  account  for  work 
and  labor. 

In  New  Jermy  Insuranoe  Company  v.  Meeker, 
87  N.  J.  L.  282,  it  was  held  that  under  a  stat- 
ute giving  an  action  in  favor  of  a  "creditor" 
against  the  heirs  and  devisees  of  a  "debtor," 
the  former  mif^J^t  maintain  an  action  against 
the  heir  for  unliquidated  damages  arising  out 
of  a  breach  of  covenant 

A  Statute  of  Missouri  provides  that  every 
corporation  shall  sive  notice  snnually  in  a 
newspaper  "of  all  the  existing  debts  of  the  cor- 
poration," and  a  failure  to  do  so  makes  each 
stockholder  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be 
coutiacted  before  such  notice  shall  be  given. 
In  Cable  v.  McOune,  26  Mo.  371,  it  was  held,  in 
a  suit  brought  under  the  statute,  against  n  stock- 
holder, to  enforce  the  paymeot  of  a  judgment 
obtained  a^nst  the  corporation  for  damages 
caused  by  i(s  negligence  in  docking  a  steam- 
boat, that  the  stockholder  wa»  not  liable.  The 
ground  of  the  decision  is  that  the  statute  is 
penal,  and  therefore  the  word  "debt"  ought  to 
be  taken  in  "that  limited  and  definite  sense  to 


V.  Lane,  11  Ga.450;  Drinkwater  v.  Portland  Marine 
B.  Go.  18  Maine.  dR. 

A  creditors*  bill  to  reach  unpaid  stock  subscrip- 
tion (sinnot  be  maintained  without  proof  that 
plaintiff  recovered  valid  Judgment  apafnst  the  cor- 
poratloTt,  anri  cannot  resort  to  originiD  claim  sfmlnst 
it  if  Judgment  ajipears  to  be  void.  Uemlngton  v. 
Snmnna  Bay  Go.  1  New  Eng.  Rep.  707.  liU  Muhs.  41M. 
This  is  tlie  general  rule  and  rei<ts  upon  the  grround 
that  equity  withholds  its  aid  where  there  in  an  ade- 
giiate  remedy  at  law.  Blake  v.  H inkle.  10  Yerg.  218. 
This  rule  is  applied  even  under  those  statutes 
where  the  liability  of  the  stockboMer  is  primary, 
like  that  of  an  original  contractor  or  partner. 
Marcy  v.  Clark,  17  Mass.  839;  8t'>ne  v.  AViggin,  6  Met. 
81G;  Stedman  v.  Eveleth.  tt  Met.  lU:  Leland  v. 
MarBh.  10 Mass.  880.  tieutlon  Tfd^  Revised  Statutes 
of  Missouri,  pubsiantlaUy  the  ftime  as  section  11,  p. 
828,  General  Statutes  18uS,  providin;^  that  upon  re- 
turn of  an  execution  against  a  corponition  nuOa 
htnuL  execution  may  issue  aiwhist  any  stockholder, 
Is  aot  retrospective,  nur  does  it  iiu]iair  the  obliga- 
tlr.n  of  Uie  contiact  created  by  the  ooropany^s 
charter.    Merotaauts  Ins.  Co.  v.  Ulll«  1  West.  Rep. 

2UK.A. 


424, 88  Mo.  4(W.  To  subject  stockholders*  balance  of 
stuck  to  execution  on  Judgment  against  the  corpo- 
ration, an  order  of  court  is  iiecesBary,  after  siiin. 
cieut  notice.  Paxon  v.  Talmage,  2  West.  Uep.  10&, 
87  Mo.  13.  In  Rhode  Island  a  statutory  remedy  is 
provided,  which  remedy  is  exclusive.  Tourth  Nat. 
Rank  v.  li'runoklyn,  120  U.  8.  747  SO  L.  ed.  825).  Tlie 
statutory  provisions  were  sul  stantially  copied 
from  the  Ite vised  Statutes  of  Mashachusetts,  as 
dearly  appears  on  a  comparisoo  of  the  statute 
books  of  the  two  States,  and  has  been  expressly 
recogoissed  by  the  Supreme  Court  of  Rhode  lAland. 
Moies  V.  Spraguo,  9  R.  I.  644;  Cambridge  Water 
Works  V.  SomcrviUe  Dyeing  &  B.  Co.  4  Allen.  28S; 
Fourth  Nat.  Bank  v.  Francklyn,  VJO  U.  S.  751  (80  L. 
ed.  827).  The  provisions  of  tlie  Revised  Statutes  of 
Massachupetts,  as  well  as  the  similar  provisions  of 
the  earlier  statutes  therein  embodied  and  re-enact- 
ed, were  always  construed  hy  the  Supreme  Judicial 
Court  of  Maesachusetts  tu  allow  the  stock  holders  to 
be  charged  for  the  debts  of  the  corponition  by  no 
other  form  of  proceeding  than  that  given  by  the 
statutes  themselves.  Fourth  Nat.  Bank  v.  Fraack- 
lyn,  120  U.  8.  761  (80  L.  ed  827). 
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vfaich  loDff  established  usaee  has  restricted  it;" 
flod  that  the  use  of  the  wora  "contracted,"  with 
refereDce  to  the  *'debt"  which  a  stocidiolder 
may  become  liable  to  pay,  indicates  clearly 
that  it  was  the  intention  of  the  Legislature  to 
limit  such  liability  to  debts  arising  out  of  con- 
tract and  not  a  wrong. 

A  Statute  of  New  York  made  each  stock- 
holder of  the  Buffalo  Hvdraulic  Association 
holden  to  the  amount  oi  his  stock,  "for  the 
payment  of  debts  contracted  by  the  corpora- 
tion;" and  any  person  having  any  demand 
against  said  corporation  "might  sue  an^  stock- 
holder, and  recover  the  same,  provided  no 
stockholder  should  be  obliged  to  pay  more  in 
the  whole  than  the  amount  of  his  stock  at  the 
time  the  debt  accrued.  In  Eeaeoefc  v.  Sherman, 
14  Wend.  68,  it  was  held,  in  an  action  against 
a  stockholder  of  this  corporation,  that  the  term 
"debt,"  as  used  in  this  Act,  was  limited  to 
claims  arising  out  of  contract,  and  did  not  in- 
clude one  for  damages,  arising  out  of  the  wrong 
of  the  corporation.  It  was  admitted  that  the 
word  demand,  standing  bv  itself,  was  compre- 
hensive enough  to  include  the  claim.  But  it 
was  said  that  the  liability  of  the  stockholder 
was  first  fixed  and  limited  to  the  debts  of  the 
corporation,  and  the  word  demand,  was  not 
ujBed  for  the  purpose  of  enlarging  this  liability, 
but  in  a  clause  only  intended  to  further  the 
remedy;  and  that  the  subsequent  phrase,  "the 
debt  accrued,"  used  in  limiting  the  amount  of 
the  stockholder's  liability,  clearly  qualifies  the 
enlan;ed  sense  of  the  word  demand,  and  shows 
that  it  was  used  by  the  Legislature  "to  donate 
a  demand  arising  on  contracts" 

A  Statute  of  Michigan  provides  that  eveir 
stockholder  of  a  corporation  shall  be  individ- 
ually liable  for  all  labor  performed  for  the 
corporation,  and  for  all  debts  of  the  same,  to 
an  amount  equal  to  his  stock  when  "such  debt 
was  contracted  and  suit  commenced  thereon." 

In  Bohn  v.  Brtnon,  88  Mich.  257,  it  was  held, 
in  a  suit  brought  under  this  Act  against  a  stock- 
holder in  a  railway  corporation  to  enforce  the 
payment  of  a  Judgment  obtained  against  said 
corporation  for  damages  caused  by  its  negli- 

fence  in  carrying  a  passenger,  that  the  stock- 
older  was  not  liable,  for  the  reason  that  sudi 
damages  are  not  a  debt  within  the  meaning  of 
the  statute,  and  that  the  putting  the  claim  for 
them  into  a  judgment  against  the  corporation 
did  not  change  their  character  in  this  respect. 

The  statute  (Comp.  1887,  §8280)  does  not 
undertake  to  declare  or  define  what  debts  or 
claims  a  stockholder  in  an  Oregon  corporation 
shall  be  liable  for;  nor  does  it  appear  that  the 
Legislature,  under  the  Constitution,  has  the 
power  to  do  so. 

It  is  admitted  by  the  demurrer  that  the  de- 
fendant has  been  a  stockholder  in  the  corpora- 
tion a^inst  whom  the  judgment  in  question 
was  given  since  February  27,  1884.  Its  lia- 
bility as  such  stockholder  must  then  depend  on 
the  proper  construction  of  the  term  "indebted- 
ness," as  used  in  the  section  of  the  Constitution 
rbove  quoted. 

The  provision  in  the  Constitution  on  the  lia- 
bility of  stockholders  is  neither  remedial  nor 
penal.  It  ^ves  no  new  right  to  the  creditor, 
nor  does  it  impose  any  extraordinary  liability 
Oi  -penalty  on  the  stockholder.  It  is  therefore 
not  to  be  construed  liberally  or  loosely  with  a  | 
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view  of  making  the  remedy  adecmate  to  the 
redress  of  some  pre-existing  hardship  or  wrong, 
nor  ^trictlj  because  of  its  penal  character. 

According  to  Worcester,  "indebtedness" 
means  "  the  state  of  being  indebted."  The  in- 
debtedness of  a  corporation  is,  then,  the  sum  of 
its  debts.  And  so  it  will  be  convenient  to  con- 
sider the  constitutional  provision  as  if  it  read, 
"shall  be  liable  for  the  debts  of  said  corpora- 
tion." 

"  The  legal  acceptation  of  debt  is  a  sum  of 
money  due  by  certain  and  express  agreement; 
as  by  a  bond  for  a  determinate  sum;  a  bill  or 
note;  a  special  bargain;  or  a  rent  reserved  on  a 
lease;  where  the  quantity  is  fixed  and  specified, 
and  does  not  depend  on  any  sut)sequent  valua- 
tion to  settle  it."  8  Bl.  Com.  154.  And  where 
the  agreement  to  pay  is  implied  by  law,  the 
sum  to  be  paid  is  also  a  debt. 

Blackstone  (bk.  8,  p.  158)  says:  *'  Every  per- 
son is  bound  and  hatn  virtually  agreed  to  pay 
such  particular  sums  of  money  as  are  charged 
on  him  by  the  sentence,  or  assessed  by  the  in- 
terpretation of  the  law  .  .  .  Whatever,  there- 
fore, the  laws  order  anvone  to  pay,  that  becomes 
instantly  a  debt, which  he  hath  beforehand  con- 
tracted to  discbarge."  This  includes  a  judgment 
for  a  particular  sum  of  money. 

In  Gray  v.  Bennett,  8  Met  626,  it  is  said  that 
"  The  word  debt  is  of  large  import,  including 
not  only  debts  of  record,  or  fud^ents  ana 
debts  by  specialty,  but  also  obligations  arising 
under  simple  contract,  to  a  very  wide  extent; 
and  in  its  popular  sense  includes  all  that  is  due 
to  a  man  under  any  form  of  obligation  or 
promise." 

In  Cfroueh  Y.Oridlev,  6  Hill,  25(K  it  was  held 
that  a  discharge  in  bankruptcy  from  all  the 
debts  owed  by  the  bankrupt  at  the  tiling  of  his 
petition  did  not  discharge  him  from  a  claim  for 
damages  for  a  tort  which  was  In  suit  at  the  fil- 
ing of  the  petition,  but  had  not  then  ripened  in- 
to Judgment. 

In  KeU^g  v.  Schuyler,  2  Denio,  78,  it  was  held 
that  a  claim  for  damages  for  a  trespass  was  not 
a  debt  within  the  BanRrupt  Act,  and  therefore 
was  not  affected  by  the  bankrupt's  discharge, 
although  the  claim  was  in  suit  at  the  time,  and 
a  verdict  had  been  found  for  the  plaintiff.  In 
disposing  of  the  case,  the  court,  in  speaking  of 
the  claim,  said:  "  Until  judgment  is  rendered 
there  is  no  debt  which  is  reached  by  the  dis- 
charge." 

In  Zimmer  v.  Sehleehattf,  115  Masa  52,  it  was 
held  that  a  claim  for  damages  for  slander  and 
malicious-prosecution  was  not  a  "debt"  or  "  lia- 
bility contracted "  by  the  bankrupt,  and  was 
therefore  not  affected  by  a  discharge  of  the 
bankrupt  under  the  Act  of  1867.  The  claim  for 
damages  wlls  in  suit  when  the  proceeding  in 
bankruptcy  was  commenced,  and  there  bad 
been  a  verdict  for  the  plaintiff  on  which  a  judg- 
ment was  given  thereafter,  but  before  the  dis- 
charge. In  delivering  the  opinion  of  the  court 
Chi^  Jvetice  Gray  said:  "A  claim  for  dam- 
ages in  an  action  of  tort  does  not  become  a  debt 
by  verdict  before  judgmept."  See  also,  as  to 
what  is  a  debt,  Burrill,  Law  Diet.;  Raimlje  & 
L.  Law  Diet;  Whart.  Lej^l  Max. 

The  nature  of  the  plaintiff's  property  and  the 
damage  to  it,  for  which  the  Judgment  was  ob- 
tained, is  not  stated  in  the  bul;  out  it  was  on* 
derstood  on  the  argument  that  the  proper^ 
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a  wRTehoDse  at  Dayton,  on  Ibe  TnmhlU  River, 
wbich  the  lessee  nef^ligently  permilted  lo  be 
waafaed  awBj  during  a.  Eeason  of  bich  water. 
In  otber  words,  the  claim  wea  un liquidated 
damages,  allrgcd  lo  bave  been  caused  by  a  per- 

Such  a  claim  is  not  ■  "debt"  In  any  ordinary 
sense  of  the  word.  Nor  do  I  see  any  good  rea 
snn  why  (he  tcnn  "indebtednras,"  as  ust'd  in 
Ihe  ConetiluliOD  with  lefcreoce  to  corporations, 
shoald  be  construed  to  Inrlude  "uch  a  clsim. 
But  it  is  Dot  Dcccssor;  now  to  decide  that  ques- 
tion, and  it  may  be  left  lo  the  delermioalionof 
the  ■upreme  court  of  the  Slate,  whose  office  it 
la  lo  expound  the  Coostitutiot)  tbcieof, 

Wben  this  claim  for  unliquidated  damages 
became,  by  the  action  of  the  purties  under  Iho 
directioD  and  Ihe  limitation  of  tLe  law,  a  Judg- 
ment against  Ibe  corporalioo  for  a  deduite 
sum  of  money,  it  became,  in  my  opinion,  an 
"  indebtcdbcsi"  of  such  corponition;  and  any 
persoa  then  or  aince  being  a  stockboldrr 
thereof  at  once  be(«ine  liabk  to  tbe  [ilaintifF 
for  such  debt  to  tbe  amount  unpaid  on  his 
clock. 

A  claim  for  nnliquidated  damages  may  be- 
come a  debt  agniast  a  corporation  otherwise 
tluii  by  judgment,    Por  instance,  the  coipora- 


tion  may  bavc  compromised  with  the  plaintiff, 
and  given  bim  its  note  for  a  portion  of  'his 
claim  in  sstisfactioa  thereof,  or,  being  satisfied 
of  Ihe  justice  of  the  claim,  or  tbe  impolicy  of 
contesling  it,may  liave  given  its  note  for  the  ful) 
amount  tncrcof.  In  this  way  tiic  claim  would 
become  a  debt  of  the  corporation,  within  tbe 
Btriclest  definition  of  the  term,  and  Ihe  liability 
of  Ihe  stockholder  would  commence. 

Tbe  effect  of  allowing  the  plnlotiff  to  lake  a 
judgment  on  this  claim,  or  of  bis  ohtaioing  one 
notwithstanding  a  defense  thereto  by  the  cor- 
potatioa,  is  (he  snme,  in  this  ruspcct,  sa  a  vol- 
uulary  liquidation  thereof.  What  was  once  a 
mere  claim  for  an  undetermined  nmnunt  be- 
comes In  eitiier  case  a  deljt — a  legal  obligalioa 
lo  pay  a  deSnile  sum  of  money. 

Assuming  thai  there  is  ucitiier  fraud  nor  col- 
lusion in  the  premises,  whatever  ludcbtedneas  a 
corporation  me^  lawfully  cootract  or  incur,  iha 
8lockholdcr,lo  the  amount  of  bis  stock,  is  Uxiind 
to  pay.  Such  is  the  obligation  which  tbe  law, 
under  these  circuinslaoceB,  raises  in  favor  of 
tbe  creditor  of  the  corporation  and  against  a 
stockholder  thereof. 

On  tbe  facts  stated  In  the  bill  the  plaintiff  is 
entitled  to  the  relief  sought. 

T/it  ^tmnrrtr  it  evtrruled. 
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of  an  Insolvent  baak  may,  wheo  lued  br  the  a*. 
afgnee  of  tbe  latter,  use  suoh  obeok  ai  a  set-olt, 
where  no  deleiue  Is  shown  a^nat  the  oheok. 


ERROR  to  Common  Pleas,  No.  1,  of  Alle- 
gheny County  (Stowe,  J.),  brought  by  the 
defendant  below,  to  review  a  judgm^Dt  in  fa- 


igtina  at  the  time  ii 

McV^,  SI  Ohto  St.    _.. . 

Hatne,  ISTj  Colt  v.  Brown,  IS  Uroy,  £S3;  It 
Franklin  Bank  1  Paige  Ml 


«74 


Pbnhstlyania.  Sufrbke  Coubt. 


>Aa., 


Yor  of  the  plaintiff  below  in  an  action  in  case 
(aasumpdt).    BetenecL 

Tids  was  an  action  of  assumpsit  brought  by 
the  Penn  Bank  for  use  of  Henry  Warner^  As- 
signee, against  the  Farmers'  Deposit  National 
Bank,  to  recover  the  sum  of  928,318.59,  with 
interest  from  May  28,  1884,  the  Penn  Bank 
havine  kept  an  account  with  the  Farmers'  De- 
posit National  Bank,  and  claiming  that  sum  as 
the  balance  due  on  final  settlemenU  The  de- 
fense was  payment  and  set-off. 

On  and  prior  to  May  24, 1884,  the  Farmers' 
Deposit  National  Bank  and  the  Penn  Bank 
were  carrying  on  a  general  banking  businefss 
in  the  City  of  Pittsburgh.  The  Fanners'  De- 
posit National  Bank  was  a  member  of  the 
clearing  house;  the  Penn  Bank  was  not,  but 
was  represented  therein  by  the  former  as  its 
agent  The  course  of  business  between  the 
two  banks  was  as  foUows: 

The  Penn  Bank  kept  a  large  deposit  with 
the  Farmers'  Bank.  AH  checks,  etc,  on  the 
former  held  by  any  clearing^  house  bank  were 
presented  to  and  receiTcd  by  the  latter  at  the 
clearing  house  aa  though  drawn  on  it 

Immediately  after  the  clearing  house,  a 
memorandum  of  the  amount  of  ail  checks  on 
tlie  Penn  Bank  hdd  bv  the  Farmers'  Bank, 
whether  received  through  the  clearing  house  or 
deposited  with  it  by  its  customers,  was  made 
out  and  rendered,  and  the  "Penn"  would  give 
its  own  check  on  the  "Farmers'"  for  the 
amount 

Prior  to  May  24, 1884,  tbe  Germania  Savings 
Bank  was  the  holder  for  value  of  a  cashiers 
check  of  the  Penn  Bank  for  188,000.  On  May 
24, 1884,  the  president  of  the  Germania  Sav- 
ings Bank  took  this  check  properly  indorsed  to 
the  Farmers'  Bank  for  deposit;  it  was  handed 
to  tbe  cashier,  and  the  amount  thereof  credited 
to  the  Germania  Bank  in  the  books  of  the  Far- 
mers' Bank  and  in  the  Germania's  pass  or  depos- 
it book. 

May  24  was  Saturday.  On  Monday,  May 
20,  the  Farmers'  Bank,  in  the  regular  course 
of  business,  made  out  its  account  against  the 
Penn,  including  in  it  the  $88,000  check,  and 
asked  it  for  its  check  for  the  amount;  this  the 
Penn  Bank  failed  to  eive,  and  about  12 
o'clock  closed  its  doors  ana  never  resumed  busi- 
ness. The  Farmers'  Bank  then  caused  the 
check  to  be  formally  presented  to  both  the 
Penn  and  Germania  Banks,  and  it  not  being 
paid  protested  it  for  nonpayment 

On  May  28  the  Penn  Bank  made  an  assign- 
ment to  Henry  Warner,  who  demanded  pay- 
ment of  the  aliove  sum,  which  was  refused,  we 
Farmers'  Bank  claimijoff  the  right  to  apply  the 
same  to  this  check.  Thereupon  this  suit  was 
brought 

At  the  trial  the  plaintiff  submitted  the  fol- 
lowing point,  inter  alia: 

2.  If  the  Jury  believe  that  the  check  of  $88,- 
000,  Ex.  No.  2  in  this  case,  was  taken  by  the  de- 
fendant from  the  Germania  Savings  Bank,  and 
the  amount  thereof  credited  in  tbe  account  of 
the  latter  bank  on  condition  that  in  case  of 
nonpayment  it  should  be  returned  to  the  Ger- 
mania Savings  Bank  and  the  credit  canceled, 
and  that  saiacheck  was  not  paid,  and  the  de- 
fendant notified  the  (Jermania  Savings  Bank 
of  such  nonpayment,  and  tendered  the  check 
back  to  the  latter  bank,  and  charged  back  the 
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amount  of  the  said  check  to  said  Ctermania 
Savings  Bank's  account,  as  shown  by  thetx>ok 
of  the  defendant  in  evidence,  then  said  check 
cannot  be  set  off  in  this  action,  and  the  verdict 
should  be  for  the  plaintiff  for  the  amount  of 
his  claim,  with  interest    Afflrmed. 

The  defendant  submitted  the  following 
points: 

1.  That,  under  all  the  evidence  in  the  case, 
the  Farmers'  Deposit  National  Bank  has  the 
right  to  set  off  the  check,  £:Uiibit  No.  2,  in 
this  action.    Btfttsed, 

2.  That,  under  all  the  evidence  in  the  case, 
the  Farmers'  Deposit  National  Bank,  as  the 
holder  of  tbe  check.  Exhibit  No.  2,  has  the 
right  to  set  off  the  same  in  this  action.  Re/iued. 

3.  That,  if  the  jurv  find  from  the  evidence 
in  the  case  that  the  Farmers'  Deposit  National 
Bank,  on  May  24,  1884,  received  the  check. 
Exhibit  No.  2,  from  the  Germania  Savings 
Bank,  as  cash,  and  credited  the  same  to  the 
said  the  Germania  Savings  Bank  on  its  books 
as  cash,  and  delivered  to  the  said  the  (Jermania 
Savings  Bank  a  pass  book  in  which  the  samo 
was  credited  as  cash,  and  the  said  the  Germa- 
nia Savings  Bank  accepted  said  pass  book  and 
checked  gainst  tbe  said  deposit  as  cash,  the 
said  the  Farmers'  Deposit  National  Bank  has 
the  riebt  to  set  the  same  off  in  this  action,  even 
ihougn  it  has  a  remedy  over  against  the  Germa- 
nia Savings  Bank  in  case  the  check  is  not  paid 
by  the  said  Penn  Bank.    Mrfvsed, 

4.  That  the  fact  that  the  said  the  Farmers' 
Deposit  National  Bank  subsequently  charged 
saia  check  back  to  tbe  account  of  the  said  the 
Germania  Saving  Bank  will  not  deprive  it  of 
the  riffht  to  set  it  off  in  this  case,  if  the  jury 
find  that  the  same  was  done  without  the  con- 
sent of  the  Germania  Savings  Bank,  and  the 
said  the  Germania  Savings  Bank  refused  to  ac- 
cept said  check  or  to  approve  of  the  action  of 
the  Farmers'  Deposit  National  Bank  in  so  do- 
inff.    Brfuted, 

The  court  charged  the  jury  as  follows: 
[The  evidence,  as  I  nnaerstand  it— of  course 
in  saying  that,  I  do  not  intend  to  take  the  tea- 
timony  from  you,  because  where  a  case  is 
submitted  to  a  jury  at  all,  they  have  the  right 
to  pass  upon  the  facts  and  the  credibility  of  the 
witnesses — upon  the  part  of  Uieplaintiii,  given 
by  Mr.  Given  and  contained  in  plaintiff's  sec- 
ond proposition,  which  I  will  raid  presently, 
would,  if  you  find  it  to  be  true,  preclude  tlie 
defendant  from  setting  up  this  amount  that 
they  seek  to  by  way  of  a  set-off  against  the 
Penn  Bank,  and  make  it  your  duty  to  find  a 
verdict  for  the  amount  that  it  is  shown  the 
Penn  Bank  has  credit  for  on  the  books  of  the 
Farmers'  Deposit  National  Bank,  with  interest 
to  the  present  time.l 
(The  court  read  the  plaintiff's  second  point) 
That,  ffentlemen,  comprehends  all  iha  queir 
tions  OT  fact  that  seem  to  be  involved  in  this 
case  for  you  to  detennine.  You  will  recollect 
that  the  teller's  check  was  the  property  of  the 
Germania  Savings  Bank;  that  it  was  taken  to 
the  Farmers'  Deposit  Bank,  and  there  recdvied, 
and  a  cash  credit  for  ^,000  given  just  as  if 
tbe  Germania  Savings  Bank  had  deposited  that 
amount  of  money.  If  it  bad  deposited  cash 
it  would  have  had  a  rigtit  to  call  on  the 
Farmers'  Deposit  Bank  to  respond  to  thai 
amount,  and  so  with  this  check,  apparently. 
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vndl  smvething  else  oocnrred;  and  If  there  were 
nothing  dse  in  the  case,  the  Fanners'  Deposit 
Bank  woold  be  responsible  for  that  amount  of 
money  to  the  Germania  Savings  Bank.  But 
the  check  was  not  to  be  presented  until  Mon- 
day morning.  It  was  deposited  with  the 
Fanners'  Deposit  Bank  on  Saturday,  and  on 
Monday  morning  the  final  crash  of  die  Peon 
Bank  came  and  the  check  was  not  paid. 

The  Farmers'  Deposit  Bank,  then,  not  re- 
ceiving the  money  as  it  ought  to  have  received 
it  from  the  Penn  Bank,  or  would  have  received 
it  if  that  bank  had  not  failed,  stood  in  this  po- 
sition: [It  had  given  the  Germania  Savines 
Bank  credit  for  this  money;  it  had  this  worth* 
less  check  in  its  hands,  and  it  immediately,  or 
shortly  afterwards,  notified  the  Germania  Sav- 
ings Bank  that  the  check  had  not  been  paid, 
aiMi  charged  back  the  amount  that  credit  had 
been  given  for,  notified  the  Germania  Savines 
Bank  of  the  fact,  and  then  and  there  ceased, 
as  I  understand  it,  to  have  any  further  interest 
in  the  matter.1 

[So  far  as  tne  FarmenT  Deposit  Bank  was 
concerned,  the  money  that  it  had  siven  the 
Ctermania  Savings  Bank  credit  for  had  been 
fecapturod,  as  it  were — taken  from  the  credit  of 
the  bank;  and,  of  couive,  there  could  be  no 
claim  by  the  Uermania  Savings  Bank  for  that, 
for  they  were  the  indorsers,  and  they  would 
have  been  liable  if  there  had  been  no  indorse- 
ment for  any  money  paid  for  their  use  without 
sufficient  consideration.  That  is  not  all,  be- 
cause it  appears  that  the  Germania  Savings 
Bank  had  drawn  a  check  for  several  thousand 
dollars.  That  was  charged  back,  and  to-day, 
80  far  as  the  evidence  shows,  if  you  believe  it, 
and  there  is  nothing  to  the  contrary,  the  Farm- 
ers' Deposit  Bank  has  no  interest  or  tiUe  to  this 
check  whatever.] 

[It  has  by  its  own  act  paid  everything  it  had 
as  against  the  Germania  Savings  Bank  in  this 
transaction,  and  that  being  the  case  it  would. 
In  that  pointof  view,  have  no  title  to  thedieck 
— would  have  apparently,  to  my  mind,  no  more 
right  tt>  set  it  up  than  if  entire  strauTOrs,  al- 
though it  has  possession  of  the  check,  and 
although  it  appears  that  the  Germania  Savines 
Bank  refused  to  receive  it  back  when  tenderedj. 

[The  Farmers'  Deposit  Bank  holds  it  in  trust 
for  the  Germania  Savings  Bank,  which  is  en- 
titled to  it,  and  if  the  latter  should  demand, 
and  the  Farmers'  Deposit  Bank  should  refuse 
to  deliver  it,  I  apprehend  itoould  be  recovered, 
either  its  vsJue,  or  the  check  itself,  by  proper 
lesnl  action.) 

[If  you  find  these  facts  as  testified  to,  and  as 
they  are  apparently  established  by  the  evidence, 
the  defendant  has  no  such  interest  in  this  check 
as  would  Justify  it  in  setting  it  up  as  a  defense 
to  this  action,  and  nothing  which  would  pre- 
vent the  Jury  from  giving  a  verdict  for  the 
plaintiif  for  the  entire  amount  of  the  dahn, 
with  interest] 

The  Jurv  returned  a  verdict  for  the  plaintiif 
for  $28,442.d4,  being  the  whole  amount  claimed 
with  interest;  and.  Judgment  having  been  en- 
tered thereon,  defendant  brought  this  writ, 
assigning  as  error  the  affirmance  of  plaintUTs 
point,  the  refusals  of  defendant's  points,  and 
the  portions  of  the  charge  inclosed  in  brackets. 


Mmn.  D.  T.  Watson,  Geo.  W.  Gutli- 
rie»  KnoK  A  Rood  and  Kennodjr  A 
Doty*  for  plaintiff  In  error: 

The  instrument  which  the  defendant  claimed 
the  right  to  set  off  in  this  action,  although  in 
the  form  of  a  check,  and  commonly  caUed  a 
"cashier's  check,"  was,  in  legal  effect,  a  note 
of  the  Penn  Bank,  payable  on  demand,  and 
would  be  sued  upon  as  such. 

Byles,  Bills,  «89;  Roach  v.  Ottler,  1  Man.  & 
R.  IdO;  Miller  v.  ThotMon,  8  Han.  &  Gr.  578. 

Drafts  or  checks  held  by  banks,  drawn  in 
their  own  favor,  are  prima  facie  presumed  to 
have  been  received  by  them  on  deposit  as  cash 
from  their  customers,  and  not  to  have  been 
deposited  for  collection  merely. 

QeUytiburg  Nat  Bank  v.  Kuhns,  62  Pa.  88, 
92;  Metropolitan  Nat.  Bank  v.  Loyd,  25  Hun, 
101. 

Where  a  commercial  Instrument  is  deposited 
in  the  manner  and  under  the  circumstances 
shown  in  this  case,  the  bank  becomes  absolute 
owner  of  the  instrument,  and  the  debtor  of  the 
depositor  for  the  amount  for  which  he  is  cred* 
ited;  and  Its  onlv  remedvin  case  of  its  nonpay- 
ment is  against  the  depositor  on  his  indorsement; 
and  the  only  remedy  of  the  depositor  is  as  a 
creditor  of  the  bank. 

Hoffman  y.  Firet  Nat.  Bank,  46  N.  J.  L. 
604. 

This  rule  was  applied  in  St.  Louie  A8.F.B. 
Co.  V.  Johnston,  27  Fed.  Rep.  248.  See  also 
Bolles,  Banks,  ^^  16,  21. 

A  bank  holdmg  paper  for  ooHection  has  a 
right  to  demand  ana  receive  pavment  from  the 
maker,  and,  if  not  paid,  to  maintain  an  action 
thereon  in  its  own  name. 

Sterling  v.  Marietta  d  8.  TradingCo.  11 
Serg.  &  K.  179;  Ward  v.  Tyler,  52  Pa,  398; 
Brown  v.  Clark,  14  Pa.  479;  2  Parsons,  Notes 
&  Bills,  p.  448. 

The  assignee  is  not  a  purchaser,  he  Is  a  mere 
volunteer;  he  represents  only  the  assignor,  and 
his  rights  are  only  such  as  the  assignor  himself 
had  at  the  date  of  the  assignment 

Be  Fulton's  Estate,  51  Pa.  211;  Jardany. 
Sharloek,  84  Pa.  868. 

If  the  *'  Farmers"  could  claim  this  set-off  In 
an  action  by  the  Penn  Bank  alone,  it  can  do  so 
in  this  case. 

If  it  was  the  duty  of  the  Farmers'  to  apply 
the  deposit  of  the  Penn  Bonk  to  the  check,  the 
court  will  not  deprive  it  of  the  power  and  sub- 
lect  it  to  an  action  by  the  Germania  for  its 
failure  to  do  so. 

See  Commercial  Nat.  Bank  v.  Benninger,  105 
Pa.  496;  First  Nat.  Bank  v.  Shreinrr,  110  Pa. 
188, 1  Cent.  Rep.  185;  Bank  v.  Kinsler,  16  W. 
N.  0.  509;  Bank  v.  MeKee,  Id.  510. 

The  person  having  the  right  of  action  may 
set  off  a  debt  due  to  nim  as  a  trustee  against  a 
debt  due  by  him  in  his  own  ri^ht. 

Wo^fy.  Beales,  6  Sorg.  &  R.  244;  Soflidayr. 
Bissey,  12  Pa.  847.  See  also  Irish  v.  Johnston^ 
11  Pa.  487;  MeOouMn  v.  Budlona,  79  Pa.  470. 

Messrs.  A.  U*  Brown*  8.  A*  McClan|f 
and  H*  A.  Miller,  for  defendant  in  error: 

The  cases  cited  by  plaintiff  in  error  simply 
decide  that,  as  to  the  depositor,  the  transfer  of 
the  check  was  absolute;  they  do  not  decide  the 
question  here,  namely:  the  rights  of  the  bank 
ui  case  of  the  nonpayment  of  the  check. 
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On  the  oilier  bnnd,  the  courts  of  England 
(J^yd  V.  Emmersan,  2  Ad.  &  El.  184;  KtWy  v. 
Williams,  5  Bam.  &  Aid.  815);  the  courts  of 
Alabama  (NationrU  Com,  Bank  y.  Miller,  77 
Ala.  178);  the  courts  of  Louisiana  (Louisiana 
lee  Co.  V.  Slate  Nat  Bank,  1  McGloin,  185); 
the  courts  of  California  (National  Oold  Bank 
dk  Trust  Co.  v.  McDonald,  51  Cal.  64)— bold  that 
such  a  deposit  and  credit  is  merely  for  collec- 
tion by  the  bank,  or  the  agent  of  toe  depositor, 
and  the  bank  does  not  own  the  amount  until 
collection  is  accomplished,  and  this  even  as  to 
the  depositor;  and  to  the  same  effect  see  Bal- 
bach  V.  Frdinghuysen,  15  Fed.  Rep.  675. 

Text-book  writers  have  also  adopted  the  the- 
ory that  checks  so  deposited,  in  the  absence  of 
any  special  agreement,  are  deemed  to  be  taken 
for  collection. 

Dauiel,  Neg.  Inst.  §  1623:  Morse,  Banks  & 
B.  2d  ed.  p.  ^0, 821, 8d  ed.  §  506;  2  Edwards, 
Bills  &  Notes,  g  749;  I^nd.  Com.  Paper, 
§1894. 

Banks  always  claim  and  exercise  the  right 
of  cbargiue  to  the  depositor  all  conditionally 
deposit^  diecks  returned  unpaid— which  is 
not  consistent  with  the  theoiy  of  an  understand- 
ing that  the  title  passes  absolutely. 

Morse,  Banks  &  B.  8d  ed.  §  586. 
'  Where,  at  the  maturity  of  a  note  held  by  a 
bank,  the  maker's  balance  on  deposit  is  insuffi- 
cient to  pay  the  note,  the  bank  is  not  bound  to 
apply  the  balance  to  the  payment  of  the  note 
for  the  protection  of  the  indorser. 

Peopftfs  Bank  y.  Legrand,  108  Pa.  809;  First 
Nat.  Bank  y.  Shreiner,  1  Cent  Rep.  185, 110 
Pa.  188;  Martin  y.  MecJianies  Bank,  6  Harr.  & 
J.  285;  Vosa  y.  Qerman  American  Bank,  88 
m.  599;  Newburffh  Nat,  Bank  y.  Smith,  66  N. 
Y.  271;  Morse,  Banks  &  B.  8d  ed.  g  562  a. 

Nor  can  the  indorser  of  a  check,  in  a  suit 
brought  against  him  by  bis  indorsee,  have  the 
insolvent  drawer's  deposit  with  the  indorser  set 
off  in  his  favor. 

Union  Nat,  Bank  y.  Cannansburgh  Iron  Co, 
4  Cent  Rep.  262,  48  Legal  Int  466. 

"When  a  note  is  held  for  collection  the  holder 
cannot  set  it  off  against  his  own  debt 

Letois  y.  Sfieaman,  28  Ind.  427;  Central  B, 
Co,  y.  First  Nat,  Bank,  78  Ga.  883;  CecU  Bank 
y.  Farmers  Bank,  22  Md.  148;  First  Nat,  Bank 
V.  Gregg,  79  Pa.  884;  Haekett  y.  Reynolds,  5 
Cent.  Rep.  521,  114  Pa.  828;  Olazeln^kr. 
Bagland,  8  Gratt.  842. 

The  Farmers'  Bank  cannot  be  said  to  hold 
the  paper  as  a  trustee,  in  the  ordinary  sense, 
for  it  merely  held  the  paper — ^was  a  mere  de- 
positary; and  a  mere  depositary  of  commercial 
paper  cannot  eyen  maintain  a  suit  on  such 
Da  per 

Shertoood  y.  Boys,  14  Pick.  172. 

"Whatever  may  be  the  general  rule,  it  is  cer- 
tainly the  law  that  a  trustee  of  a  note  or  check 
or  other  commercial  paper,  or  a  party  holding 
such  paper  as  trustee,  cannot  set  it  off  against 
his  individual  debt 

21i.aA. 


Rand.  Com.  Paper,  §  1860;  McDonald  y. 
Tlarrison,  12  Mo.  447;  Fair  v.  Mclver,  16  East, 
130;  Babingfon,  Set-Off,  Law  Lib.  vol.  6,  p.  28; 
Waterman,  Set-Off,  g  CO,  p.  65. 

Pazson,  J,^  deliyered  the  opinion  of. the 
court: 

It  is  not  denied  that  at  the  time  of  the  failure 
of  the  Penn  Bank  and  its  assignment  to  Heniy 
Warner  for  the  benefit  of  creditors,  the  Farmers' 
Deposit  Bank  (defendant  below)  was  the  lawful 
holder  of  the  check  of  the  said  Penn  Bank  for 
$88,000,  and  that  it  was  such  holder  at  the  time 
of  the  trial  below.  In  a  suit  brought  by  the  as- 
signee of  the  Penn  Bank  against  uie  said  Far- 
mers' Deposit  Bank  to  recover  a  balance  of 
f  28,218.59,  admittedly  due  the  Penn  Bank  at 
the  time  of  its  failure,  the  Farmers'  Deposit 
Bank  attempted  to  use  the  check  of  $88,000  as 
a  set-off.  The  court  below  instructed  the  jury 
that  the  latter  bank  could  not  so  use  it  This 
is  the  one  error  of  the  case  and  it  runs  all 
through  it. 

The  theory  of  this  ruling  was  that  the  check 
belonged  to  the  Germania  Savings  Bank,  and  a 
large  amount  of  time  was  wasted  in  trying 
this  unimportant  fact  Of  what  possible  con- 
cern was  it  to  the  Penn  Bank  whether  the  de- 
fendant held  it  for  collection  or  for  yalue?  It 
had  no  reference  to  the  check  in  the  hands  of 
either  bank.  If  there  had  been  a  defense  as  to 
the  Germania  then  the  Penn  Bank  might  have 
called  upon  the  defendant  to  show  that  it  had 
paid  value.  But  as  the  case  stood — widi  no  de- 
rense  as  to  either  bank — it  had  no  standing  to 
inquire  into  the  relations  between  the  defend- 
ant and  the  Germania  any  more  than  the  check 
had  been  presented  at  its  counter  and  payment 
demanded  before  its  insolvency. 

If  we  concede  that  the  defendant  was  a  mere 
collecting  bank,  so  far  as  this  check  was  con- 
cerned, it  does  not  alter  the  case.  As  such  its 
title  was  sufficient  to  maintain  a  suit  in  its  own 
name.  This  is  settled  law.  Browne.  Clark, 
14  Pa.  469;  Ward  v.  Tyler,  52  Pa.  898. 

If  it  could  maintain  a  suit  on  this  check  Id 
its  own  name  it  is  difficult  to  see  any  good 
reason  why  it  could  not  set  the  dbeck  off  in  a 
suit  against  it  by  the  assignee  of  the  Penn  Bank. 
The  rights  of  the  assignee  rise  no  higher  than 
those  of  his  assignor.  I^ither  the  PennBank  nor 
its  assigns  have  any  concern  with  the  question 
of  the  ownership  of  the  check,  unless  a  defense 
be  shown  as  against  the  Germania,  or  that  the 
defendant  became  the  holder  after  the  assign- 
ment As  no  defense  was  set  up  against  the 
check  in  the  hands  of  anyone,  and  as  it  is  an 
undisputed  fact  that  the  defendant  became  the 
lawful  holder  thereof  several  days  before  the 
assignment,  we  are  ail  of  opinion  that  the  set- 
off should  have  been  aUowed. 

All  of  the  assignments  oi  error  are  tus- 
tained. 

Judgment  rew)  sed,  and  a  venire  facias  de  novo 
awarded. 


L8681 


rciunBB  y.  Stepbbksos. 
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James  M.  TURNER.  Appi.^ 

9, 

Frederick  H.  STEPHENSON. 
i Mioh. ) 


Lon  ol  the  south  half  of  a 
quarter  seodon  of  land,  claimed  by  another  un- 
der a  priur  patent,  Ib  not  constituted  by  actually 
oocupyiuK  adyersely  part  of  the  north  half  of 
anoh  quarter  aeotlun  under  a  regiatered  patent 
for  the  whole  quarter  seotlon* 

<Noyember  28,18881) 

APPEAL  by  plaintiff,  from  a  JudcineDt  of 
the   Circuit   Court   for  Grand  Trayerse 
Oooniy  (Ramfldeil,  J.),  in  fayor  of  the  defend- 
ant in  an  action  of  ejectment.    Retened. 
The  facts  are  stated  in  the  opinion. 
Mr.  Fnuik  B.  Robaon  for  plaintiff,  appel- 
kyii. 

Mmn.  Pratt,  Hatch  A  Davia  for  de- 
fendant, appellee. 

Morae»  /.,  deliTeied  the  opinion  of  the 

OOQTt: 

Action  of  ejectment.  The  land  in  contro- 
▼enj,  iiie  8.  i  of  the  N.  E.  fractional  i  of  section 
No.  4,  T.  25  N.  of  R.  11  W.,  and  beinf  eighty 
acres,  belongs  to  the  lands  granted  in  ue  btate 
ondcr  the  Swamp  Land  Act  of  1860.  It  was 
patented  to  the  Btate  in  that  year.  In  1872  the 
State  issued  a  patent  under  which,  by  mesne 
conveyances,  the  plaintiff  claims  title.  The 
defendant,  under  the  Homestead  Law,  located 
100  aavs,  described  in  his  patent  as  the  N.  £. 
i  of  section  No.  4,  same  town  and  range  as  the 
state  patent  to  Turner.  It  will  be  seen  that  the 
160  acres  located  by  defendant  as  a  homestead 
included  the  eighty  acres  claimed  by  Turner, 
and  conveyed  to  hu  grantors  by  the  Btate. 

It  was  conceded  that  Turner  had  the  better 
title  of  record,  and  must  recover  unless  the  de- 
fendant could  avoid  the  same  by  showing  ad- 
verse possession.  Defendant  actually  entered 
into  possession  of  his  homestead  in  October, 
186^  which  posRcssion  had  been  continuous 
and  uninterrupted  since  that  time.  But  he 
lived  and  made  his  improvements  almost  en- 
tirely upon  the  northwest  forty  acres.  There 
was  evidence  tending  to  show  that  he  made 
some  clearing  or  chopping  quite  early,  upon 
some  small  portion  of  tlie  southwest  forty 
which  Turner  claims;  and  he  testified  that  in 
the  last  three  years  be  has  chopped  about  ten 
acres  upon  it,  and  cleared  six  of  the  ten;  also, 
that  he  paid  taxes  upon  the  whole  160,  nearly 
if  not  all  of  the  years  since  it  became  taxable, 
and  has  used  the  southwest  forty  as  a  wood 
lot,  and  OHStured  his  cattle  thereon. 

The  Circuit  Judge,  as  we  think,  erroneously 
Instructed  the  Jury  that  "The  occupancy  of  the 
northwest  comer  of  the  premises  under  a  pa- 
tent claiming  the  whole,  and  registered,  was 
possession  or  the  entire  160  acres.  Therefore, 
if  you  find  from  the  evidence  that  the  defend- 
ant in  this  case  has  occupied  that  portion  of  the 
premises  for  the  whole  period,  consecutively^  of 
twenty  years,  adversely,  openly,  notoriously 
and  in  defiance  of  the  rights  of  the  plaintiff,  or 
the  rights  of  any  other  parties,  then  he  is  enti- 1 
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tied,  under  the  law,  to  the  premises;  and  your 
verdict  will  be  for  the  defendant." 

The  question  as  to  the  payment  of  taxes,  or 
the  use  or  improvement  of  the  land  claimed  by 
Turner,  or  any  xx)rtion  of  the  same,  was  by 
this  direction  eliminated  from  the  case;  and  it 
is  therefore  unnec^saiy  to  determine  what 
bearing  such  facts,  if  established,  might  have 
upon  the  question  of  title  to  the  same  in  the 
defendant  oy  adverse  pdsse&sion.  The  jury 
were  clearly  informed  that  if  the  defendant 
had  occupied  the  northwest  forty  alone,  for 
the  requisite  number  of  years,  adversely  to  aU 
the  world,  and  under  a  recorded  deed  to  the 
whole  160  acres,  it  was  not  necessary  that  any- 
thing should  have  been  done  upon  the  eighty 
acres  claimed  by  plaintiff,  or  towards  it,  in  or- 
der to  hold  it  by  adverse  possession. 

We  cannot  see  how  a  man,  by  simply  occu* 

ing  his  own  land,  the  title  to  which  is  not 

sputed,  can  acquire  title  to  another's  land, 
simply  because  the  deed  to  the  land  he  occu- 
pies covers  adjoining  land,  which  he  neither 
owns  nor  occupies.  If  so.  then  the  mere  re- 
cording of  a  deed  would  amount  constructively 
to  actual  possession.  The  plaintiff  in  this 
case,  or  any  other  person,  is  not  bound  to  sup- 
pose that  a  man  occupying  adjoining  land  to 
his  own  is  thereby  claiming  title  to  or  posses- 
sion of  bis  premises. 

The  cases  died  bv  the  counsel  for  defendant 
are  hardly  applicable  to  the  case  at  bar.  They 
are  cases,  as  far  as  dted  from  this  State,  where 
there  had  been  acts  of  user  going  further  than 
the  mere  record  of  title.  The  eighty  acres 
claimed  bv  plaintiff,  and  the  eishty  acres  upon 
the  west  forty  of  which  the  defendant  made  liis 
occupation,  are  distinct  tracts  of  hind,  and  so 
regarded  by  the  general  government,  the 
source  of  the  original  title.  These  authorities 
might  hsve  some  application  to  the  proofs  as 
made  by  the  defendant  on  the  trial,  but  they 
do  not  support  the  charge  of  the  court,  upon 
which,  it  must  be  presumed,  the  Jury  acted. 
Murray  v.  Jiudaon  (Mich.)  9  West.  Hep.  847; 
Youngs  v.  Cunningham,  67  Mich.  163;  Hardp 
V.  PiAifeU,  40  Mich.  413;  Campau  v.  Campau, 
44  Mich.  88.  The  same  may  be  said  of  most 
of  the  other  authorities  dted.  Bee  Fletrher  v. 
FuUer,  120  U.  B.  684  [80  L.  ed.  7591;  iSt.  £/mii 
PiiUic  Scht^ols  V.  RiOey,  40  Mo.  870;  Dacis  v. 
Eaaley,  18  111.  201;  Whitfardr.  Drexd,  118  111. 
600,  6  West.  Rep.  628;  PiiVitU  v.  Hughes,  8 
Fed.  Rep.  896;  Murphy  v.  Doyle,  87  Minn.  118. 

In  Murray  v.  Hudson,  supra,  the  parcel  of 
land  in  issue  had  been  used  by  Brvce,  and 
those  claiming  under  him,  as  a  wood  lot  ap- 
purtenant to  a  farm,  in  the  usual  and  ordinary 
way  pertaining  to  ownership  of  farm  lunds; 
and  this  possession,  being  adverse  for  a  suffi- 
dent  length  of  time,  was  held  a  good  defense 
to  the  original  title.  The  other  ca«es  cited 
in  this  State  are  not  analoirous  in  their  facts 
to  the  case  under  consideration. 

In  the  case  of  Murphy  v.  Doyle,  supra,  the 
defendant  acquired  a  tax  deed  to  an  eighty  acre 
tract  of  land.  The  land  wasvacnnt  and  unim- 
proved, and  was  all  heavy  timber,  except  about 
eight  acres  of  marsh.  Claiming  title  tothc  whole 
tiact  under  his  tax  title,  Doyle  entered  upon 
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the  piemtses,  and  deared  and  fenced  a  few 
■cre«,  the  first  year,  and  planted  f  I  with  a  crop. 
Each  year  Ihereafler  he  made  additional  clear- 
ing, until  at  the  time  of  the  suit  he  had  In  all 
some  thirty  or  forty  acres  inclosed  and  under 
cultivation.  He  aleio  cut  hay  eveiy  year  upon 
b  land,  which  be  had  drained  but  ~   ' 


tlw  whole  eighty  aci«s.  It  was  held  that  these 
(acta  constituted  adrerae  possession  of  the 
whcde  tracL  Doyle  did  not  reside  on  any  of 
the  land.  Ii  Is  slated  in  theopiaion  that  where 
the  occupaot  of  lacd  enters  under  color  of  title 
through  a  deed,  he  is  presumed  to  Lave  intend- 
ed bit  entry  to  be  coextmsive  with  the  descrip- 
tion contained  In  his  deed,  although  the  actual 
Improvements  are  on  only  a  portion  of  the 
land;  and  when  there  has  been  a  continued  oc- 
capatlon  of  some  part  of  the  land  included  In 
anch  conveyance  oe  will  t>e  deemed  to  have 
been  In  the  advene  possesidon  of  the  whole  of 
■ucb  premises,  if  they  were  not  In  the  adverse 
possession  of  wmeone  else. 

It  is,  however,  slated  farther  that  this  prop- 
osition la  Bubtect  to  the  proviso  that  tbe  prem- 
ises described  In  the  conveyance  consist  of  a 
slDKle  tract  of  a  properslze  to  be  managed  and 
ns^  in  one  body,  scccordlng  to  the  usual  man- 
ner ot  biisinees  of  tbe  country.  But  the  hold- 
Ins  was  based  upon  tbe  beta  as  before  stated— It 
bdnit  considered  that  the  eighty  acres  were 
within  tbe  tndinaiy  rize  of  a  single  farm,  and 


tbe  whole  tract  that  the  nature  and  condition 
of  the  property  reasooebly  admitted  of. 

Under  Ine  direction  of  the  Circuit  Jud^e  In 
the  case  at  Bar  it  was  not  necesaaty  that  the 
jury  ahould  find  that  Stephenson   bad 


tised  or  touched  in  any  war  Ibe  land  in  con- 
troversy here,  or  paid  taxes  upon  It,  or  asscited 
any  dominion  over  it,  if  he  bad  occupied  and 
used  HUv  portion  oF  tbe  qiiarrer  section  within 
which  tliiB  eighty  was  Included,  under  a  deed 
of  the  whole.  The  mere  occupancy  of  the 
northwest  forty  acres,  with  no  dominion  ex- 
erted over  the  south  eighty,  save  what  might 
be  inferred  from  his  deed,  would  not  be  auisi- 
clent  to  gain  title  by  adverae  poaaesslon.  lit 
such  case  there  woald  be  no  notice,  actual  or 
constructive,  to  Turner,  who  holds  the  legal 
title,  of  any  claim  on  the  pact  of  the  defendant 
to  tbe  unoccupied  eighty. 
Turner  might  well  suppose  tliat  Stephenson 


smallest  government  subdivision.  Therewwdd 
exist  no  circumstance  or  reason  why  Turner 
would  be  put  on  inquiry  to  ascertain  wbtfbec 
bis  neighbors,  living  on  and  cultivating  other 
parcels  than  his  own,  vrete  claiming  title  to  his 
lands.  Therefore  it  has  been  hela  that  when 
a  grantor  embraced  land  to  which  be  bad  no 
title  in  the  same  deed  wltb  that  to  wbldi  be 
bad  a  title  (as  it  is  conceded  the  United  Statea 
did  in  its  di'cd  to  Stephenson),  and  tbe  grantee 
entered  upon  and  occupied  that  pert  only  to 
to  which  tbe  grantor  bad  a  title.  It  did  not 
operate  as  a  disseisin  of  tbe  owner  of  tbe  other 
land  described  In  tbe  deed,  although  such  deed 
was  duly  recorded.  Bee  8  Washb.  Real  Prop. 
Qth  ed,  marg,  p.  4D8,  and  caaes  died;  BoU  v. 
.  Bttten^am,  26  Pa.  4»1;  Thmpmm  v.  Barharu, 
ei  N.  Y.  B3-68;  7W»  v.  £M«ri«,  M  Qa.  160. 

We  find  no  error  In  the  record  except  aa 
above  staled. 

The  judgment  will  Our^ort  ht  reeer»»il,  and  a 
new  Irial  granted,  iHth  eottt  A»  platntif. 

™-.. — u__  »._^. icurreiL 


The  other  Justices  c< 
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Caty  of  ST.  LOUIS,  Beipt., 


BELL  TELEPHONE  CO.  of  Missouri, 
Appt. 


^p«ji7  bavinir  spedal  tran- 

1  Bod  prlvUesea,  inoludbiK  the  rlfht  of 

amlnent  donialn.  Is  lobjeat  to  public  rsff  ulallonij 
and  tbe  Blata  has  power  to  llx      *  """  " 


DuzlmnmratBtato  ohatBedbrlttort^ephona 

&  Poweir  to  fix  vmt«s  to  be  chai>ed  br  a  tele- 
phone oompanr  la  nnt  eonfened  upon  a  oltr  by 
piovMODS  of  Its  obarter  glvlns  it  power  to 
'lloeoae,  tax  and  ngulate,"  bnsinMsea  of  vBiloui 
UndB.  InelDdtng  that  of  telephone  oompanks;  nor 
is  suidi  power  Inolnded  la  tbe  senaiai  polloa 
power  <a  a  muniotpal  oorponUloii. 
(DeoamberSQ,  1888J 


'  Hon.— m«I*oneaonvimv«uU«et(olwMat<TC  con- 
trot.  A  lelepbooe  oompanr  la  a  oommon  carrier, 
subieot  to  iHtalaUve  oontroL  Hockett  v.  State,  i 
West.  Rap.  WL  lOfi  Ind.  WtK  Oentnil  Union  Teleph. 
Oo.  V.  State,  I  West  Rep.  TT8,  lOB  Ind.  L    It  Is  a 

"f- 


& 


IMS Isnot tfaetaUns of  vr^P^^^''^*f^^SJi'^ 


1888. 
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APPEAL  by  defendant,  from  a  Judgment  of 
the  St.  Louis  Court  of  Criminal  Correction 
In  favor  of  the  plaintiff  in  an  action  for  a 
penalty  for  the  violation  of  a  city  ordinance. 
lineried. 

The  facts  are  stated  in  the  opinion. 

Me»&rB.  Hitcheodk,  Madill  A  Finkeln- 
burg^,  for  appellant: 

The  power  of  the  municipal  authorities  is 
exclusively  confined  to  the  limits  prescribed  by 
the  charter  and  such  ordinances  as  are  passed 
in  conformity  thereto. 

Kanmjm  Cityyr,  8vwpt,  79  Mo.  448, 449;  citing 
and  affirming  Leach  v.  CargiU,  60  Mo.  817; 
€hp6  Girardeau  v.  Riley,  72  Mo.  228,  224;  Cor- 
riffan  v.  Oage,  68  Mo.  544;  8t,  Louie  v.  W^er, 
44  Mo.  547.  See  also  1  Dillon,  Mun.  Corp.  8a 
ed.  §  89;  J3t,  Louie  v.  Laughlin,  49  Mo.  562. 

The  contention  that  the  ordinance  in  ques- 
tion is  valid,  under  the  decision  of  Uie  United 
States  Supreme  Court  in  Mvnn  y.  lUinoie, 
known  as  the  Warehouee  Caee,  is  unfounded. 
That  decision  and  all  others  based  thereon  are 
irrelevant  here.  They  relate  exclusively  to  the 
sovereign  powers  of  a  State,  and  are  expressly 
based  on  "the  powers  inherent  in  every  sov- 
ereignty.'* 

Munn  V.  lUinaie,  94  U.  S.  118,  124, 125  (24 
L.  ed.  77,  84);  ^'Granger  Caeee,''  94  U.  S.  155, 
165,  179,  180  (24  L.  ed.  94,  97,  99);  Wabaeh  St, 
L  db  P,R.  Co,  V.  lUinoU,  118  U.  S.  557,  566, 
567,  571,  574  (80  L.  ed.  244,  247,  249,  250); 
Mupler  V.  Kaneae,  128  U.  S.  628,  660,  661  (81 
L.  ed.  205,  210);  2  Morawetz,  Priv.  Corp.  2d 
ed.  ^§  1078.  1074. 

The  doctrine  of  these  cases  has  no  applica- 
tion to  municipalities,  which  are  mere  creat- 
ures of  the  State,  having  no  element  of  sov* 
ereignty  ik  hatever. 

Bt,  Louie  V.  Weber,  44  Mo.  547,  550;  affirmed 
in  Corrigan  v.  Gage,  CRB  Mo.  544, 545;  affirmed  in 
Cape  Girardeau  v.  RUey,  72  Mo.  223,  224; 
again  affirmed  in  KeUy  v.  Meeke,  2  West.  Rep. 
507,  87  Mo.  401,  402;  Ailantie  A  R  R  Co.  y. 
8t.  Louie,  66  Mo.  254. 

A  municipal  corporation  cannot,  in  virtue  of 
its  incidental  power  to  pass  by-laws,  or  under 
any  general  grant  of  that  authority,  adopt  by- 
laws which  Infringe  the  spirit  or  are  repug- 
nant to  the  policy  of  the  State  as  declared  m 
its  general  legislation. 

1  Dillon,  Mun.  Corp.  8d  ed.  §  829. 

Even  esmress  grants  of  power  in  the  City 
Charter  of  St.  Louis  were  repealed  by  (Jenenu 
State  Laws,  enacted  since  1876  and  inconsist- 
ent therewith. 

8t.  Louie  V.  Sternberg,  69  Mo.  804;  Ewing  v. 
BMiteeUe,  85  Mo.  64. 

The  g^eral  law  authorizing  the  incorpora- 
tion of  telegraph  and  telephone  companies,  en- 
acted in  1879,  three  years  after  said  city  charter 
was  adopted,  under  which  General  State  Law, 
and  upon  the  faith  of  which,  this  company 
was  organized  in  December,  1879,  ezprcsslv 
provides  that  such  companies  shall  fix  theur 
own  rates  and  charges  for  services  rendered. 

Mo.  Rev.  Stat  1879,  chap.  21,  art  5,  g§  875, 
888. 

Even  if  the  City  Charter  of  1876  had  ex- 
pressly authorized  the  city  to  fix  telephone  rates 
(which  defendant  denies)  this  General  State 
Law,  subsequently*  enacted,  would  have  re- 
pealed such  grant  of  power. 
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Mo.  Const  art  9,  g§  23,  25;  Bt,  Louie  y. 
SUrrOterg,  69  Mo.  804;  EiHng  y.  EoblituUe,  85 
Mo.  78. 

Mr,  Leverett  Bell*  for  respondent: 

Telephone  companies  are  public  corporations 
and  common  carriers,  making  use  of  the  streets 
of  the  city  to  transact  their  business,  and  pos- 
sessing the  riffht  of  eminent  domain;  and  they 
are  subject  to  regulation  by  the  State  as  to  their 
charges,  under  its  police  power. 

1  Mo.  Rev.  Stat  g§  875,  879,  880,  888;  State 
y.  Ifeb.  Tdeph,  Co.  17  Neb.  126;  State  v.  BeU 
TeUph.  Go.  86  Ohio  St  296;  Julia  BuHding 
AeSo,  v.  BeU  Teleph.  Co.  5  West  Rep.  857,  88 
Mo.  258;  Munn  v.  lUinoie,  94  U.  8.  118  (24  L. 
ed.  77);  Chicago  etc.  R  Co,  v.  Iowa,  94  U.  S.  156 
(24  L.  ed.  94);  Peik  v.  OlUeago  A  N,  W.  R.  Co. 
94  U.  8.  164  (24  L.  ed.  97);  OrK)ley,  Const  Lim. 
5th  ed.  789;  Beleher  Sugar  Ref.  Ch.  v.  81.  Louie 
Grain  Elevator  Go.  82  Mo.  121 ;  Boekett  v.  State, 
2  West  Rep.  764,  105  Ind.  250. 

The  City  Charter  of  St.  Louis  has  by  transfer 
from  the  State,  vested  in  the  municipal  gov* 
emment  authority  to  establish  by  ordioance  the 
maximum  annual  charge  for  the  use  of  a  tele- 
phone within  the  city. 

City  Charter,  art.  8,  §  26,  H  3.  5»  14;  8  Rev. 
Stat  pp.  1585, 1586, 1588;  St.  Louie  v.  Bertha, 
8  West  Rep.  828,  88  Mo.  128;  Men  v.  Mo. 
Pae.  R.  Co.  i:  West  Rep.  592,  88  Mo.  672; 
Richmond  F.  d  P.  R.  Co.  v.  Richmond JH^  U. 
S.  521  (24  L.  ed.  784);  Ferrenbach  y.  Turner, 
86  Mo.  416. 

Blaek*  /.,  delivered  the  opinion  of  the 
court: 

This  was  a  prosecution  against  the  Bell  Tele- 
phone Company  of  Missouri  for  the  violation 
of  an  ordiuunce  which  provides  that  ''The  an- 
nual charge  for  the  use  of  the  telephone  in 
the  City  of  St.  Louis  shall  not  exceed  $50." 
A  violation  of  the  ordinance  is  made  a  misde- 
meanor, and  subjects  the  offender  to  a  fine  of 
not  less  than  $50  nor  more  than  $500.  The' 
defendant  appealed  from  a  Judgment  assessing 
a  fine  of  $800  against  it 

The  defendant  is  a  corporation  organized  un- 
der article  5  of  chapter  21  of  the  Revised  Stat- 
utes of  this  State,  and  hence  has  all  the  powers 
therein  conferred  upon  such  corporations. 
Among  others  it  has  the  power  to  own  and 
operate  lines  of  telephone,  to  make  such  reason- 
able charges  for  the  use  of  the  same  as  it  may 
establish,  to  erect  its  poles  along  and  across 
public  roads  and  streets,  to  conaemn  private 
property  for  a  right  of  way;  and  it  is  charffed 
with  the  duty  of  receiving  and  transmitting 
messages  with  impartiality  and  good  faith. 
The  defendant  neither  aflarma  nor  denies  the 
power  of  the  State  itself  to  fix  a  maximum  rate 
of  charses,  but  does  contend  that  no  such 
power  has  been  delegated  to  the  City  of  St 
Louis. 

The  defendant's  property,  consisting  of  poles, 
wires,  fixtures  and  the  like,  is,  of  course,  pri- 
vate property;  but  the  property  is  devoted  to 
public  use;  and  since  the  defendant  has  con- 
ferred upon  it  special  franchises  and  privileges, 
including  the  right  of  eminent  domain,  the 
corporation  is  subject  to  public  regulations; 
ana  we  shall  take  it  for  granted  that  the  State 
has  the  power  to  fix  and  prescribe  a  maximum 
rate  for  telephone  service.    That  this  power 
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could  be  delegated  to  muDlcipal  corporatioDS  is 
equally  clear.  The  ordinaDces  of  the  (Jity  of 
8t.  Louis  must  not  be  in  conflict  with  the  gen- 
eral laws  of  the  State.  If  the  city  has  had  this 
power  to  fix  rates  conferred  upon  it,  then  an 
ordinance  which  fixes  reasonable  maximum 
raies  would  not  be  in  conflict  with  the  law  un- 
der and  by  virtue  of  which  the  defendant  is 
organized,  and  which  law  constitutes  its  charter. 

A  telephone  company,  when  once  its  poles 
are  planted  and  wires  stretched  on  or  over  the 
streets  of  a  city,  becomes  in  effect  a  monopoly, 
and  the  company  must  submit  to  such  rea- 
sonable regulations  as  the  municipal  corpora- 
tion has  power  to  prescribe.  The  important 
question,  then,  is  whether  the  City  of  St  Louis 
has  the  power  to  enact  the  ordinunce  in  ques- 
tion, the  power  to  fix  reasqnable  maximum 
chargf  s  for  telephone  service — and  nothing  to 
the  contrary  being  shown  in  this  cane,  it  is  as- 
sumed Ihat  the  rate  fixed  is  reasonable,  so  that 
the  question  is  narrowed  down  to  one  of  power 
on  the  part  of  the  city  to  fix  telephone  rates  at 
all.  Ii  the  city  has  such  power  it  must  be 
found  in  a  reasonable  and  fair  construction  of 
its  charter. 

Judge  Dillon  makes  this- full  and  compre- 
hensive statement  of  the  rule  as  to  municipal 
powers:  "It  is  a  general  and  undisputed  prop- 
osition of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following  pow- 
ers and  no  others:  (1)  those  granted  in  express 
words;  (2)  those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  granted; 
(8)  those  essential  to  the  declared  objects  and 
purposes  of  the  corporation — ^not  simply  con- 
venient, but  indispensable.  Any  fair,  reason- 
able doubt  oonceming  the  existence  of  power 
is  resolved  by  the  courts  aiirainst  the  corpora- 
tion, and  the  power  is  denied. "  1  Dillcn, 
]Mun.  Corp.  8d  ed.  i;  89.  See  also  St.  Lauit  v. 
LavgJdin,  49  Mo.  562.  The  rule,  as  before 
statcKi.  is  in  accord  with  what  we  said  in  St, 
Louis  V.  Ilerthel,  88  Mo.  128»  3  West.  Rep. 
823. 

The  city  places  some  reliance  on  its  general 
power  to  resulate  the  use  of  streets.  This 
power  extends  to  new  uses  as  they  spring  into 
existence  from  time  to  time,  as  well  as  to 
uses  common  and  known  at  the  time  of  the 
dedication  or  ^ant  of  the  power  to  the  muni- 
cipal corporation.  F&rrenSach  t.  Turner,  86 
Mo.  416. 

The  erection  and  maintenance  of  telephone 
poles  Ib  one  of  new  uses;  such  use  is  a  proper 
use  of  the  streets.  Jkilia  BniUUng  Asso,  v.  beU 
Tdeph.  Co,  5  West.  Rep.  357, 88  Mo.  258.  That 
the  company  is  subject  to  reasonable  regula- 
tions presoribed  by  Uie  city,  as  to  planting  its 
poles  and  stringing  iis  wires  and  the  like,  is 
obvious.  Such  regulations  have  been  obeyed 
by  this  defendant.  Conceding  all  this,  we  *are 
at  a  lops  to  see  what  this  power  to  regulate  the 
use  of  the  stnets  has  to  do  with  the  power  to 
fix  telephone  charges.  The  power  to  regulate 
the  charges  for  telephone  service  is  neither  in- 
cluded in  nor  hicidental  to  the  power  to  reg- 
ulate the  use  of  streets,  and  the  ordinance  can- 
not he  upheld  on  any  such  ground. 

By  the  fifth  subdivision  of  section  26,  article 
8,  of  the  Charter  of  St.  Louis,  the  mayor  and 
assembly  have  power  "to  license,  tax  and  reg- 
ulate  lawyers,   doctors,  etc.,  etc.,  telegraph 

2L.aA. 


companies  as  corporations,  etc.,  etc.,  and  all 
other  business,  trades,  avocations  or  professions 
wha  te ver. "  Telephone  companies  are  not  men  • 
tioned,  though  a  vast  number  of  trades,  pro- 
fessions and  avocations  are  specified.  They 
are  not  mentioned  in  all  probability  because  not 
existing  at  the  date  of  the  charter.  In  constru- 
ing this  paragraph  of  the  charter  we  held  in 
the  case  of  at,  Louis  v.  Herthel,  supra,  that 
architects  were,  for  purposes  of  construction, 
^vsdem  generis  with  lawyers,  doctors,  dentists 
and  artists,  and  therefore  mcluded  by  the  gen- 
eral concluding  words.  So  in  this  case  it  may 
with  equal  propriety  be  said  that  telephone 
companies  are  ^usdem  generis  with  telegraph 
companies,  and  therefore  included  in  the  wonis 
of  the  general  concluding  clause. 

It  can  make  no  sort  of  difference  that  these 
telephone  companies  were  not  in  existence  at 
the  date  of  the  charter.  One  of  the  objects  had 
in  view  by  the  use  uf  the  general  clause  was  to 
provide  for  just  such  cases.  As  aptly  observed 
in  that  case,  '*We  are  to  oonsirue  it  (the  char- 
ter) according  to  the  intent  of  the  framers,  and 
that  intent  must  be  gathered  from  the  language 
and  objects  of  the  charter  provisions,  and  giv- 
ing that  language  and  interpretation  neither 
strict  nor  strain^"  Does  then  the  power  to 
regulate  telephone  companies,  when  that  term 
is  coupled  with  the  powers  to  license  and  tax, 
give  the  city  the  power  to  regulate  the  charges 
for  telephone  service? 

By  the  General  Statutes  of  Massachusetts  of 
1860,  page  167,  it  is  provided  that  the  mayor 
and  aldermen  of  any  city  may  make  rules  and 
orders  for  the  regulations  of  carriages,  and  may 
receive  $1  annuuly  for  each  license  granted  to 
a  person  to  use  a  carriage  in  the  city.  Under 
this  power  it  was  held,  in  ComnumweaUh  ▼. 
Oage,  114  Mass.  328,  that  a  city  might  fix  the 
compensation  to  be  charged  by  hackney  coach- 
men. This  case  would  at  first  seem  to*  furnish 
some  authority  for  ihe  claim  made  by  the  city 
in  this  case.  Turning  to  other  provisions  of 
the  charter  we  find  that  express  power  is  given 
to  est^blish  ferry  rates;  to  fix  the  rates  for  car- 
riage of  persons,  and  of  wagonage,  drayage 
and  cartage  of  property;  to  regulate  the  price 
of  gas,  and  to  regulate  and  control  railways 
within  the  city  as  to  their  farcs^  hours  and  fre- 
quency of  trips.  These  express  powers  to  fix 
prices,  fares  and  charges,  in  these  specified 
cases,  are  followed  by  no  general  words.  With 
this  specific  enumeration  of  cases  where  the  dtv 
may  regulate  the  compensation  to  be  charged, 
it  impliedly  appears  that  such  a  power  was  not 
intended  to  be  given  in  other  cases.  This  con- 
clusion presents  itself  with  more  force  when 
we  see  tliat  by  the  clause  before  quoted  the  city 
has  power  to  license,  tax  and  regulate  private 
carriages,  omnibuses,  carts,  drays  and  other 
vehicles;  so  that  the  framers  of  the  charter  did 
not  regard  tlie  power  to  license,  tax  and  reg- 
ulate sufHcient  to  give  the  power  to  fix  rates 
nnd  charges.  The  power  to  regulate,  it  may 
be  conceded,  gives  the  city  the  right  to  make 
police  regulations  as  to  Uie  mode  in  which  the 
drsignatod  employment  shall  be  exercised.  1 
Dillon,  Mun.  Corp.  §  358. 

But  taking  these  charier  provisions  together, 
we  think  it  would  be  going  to  an  extreme 
length  to  say  thattbey  confer  upon  the  city  the 
power  to  fix  telephone  rates,    if  it  has  power 
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to  do  Ijb,  it  may  bIso  fix  the  charges  (or  tele- 
graph services  and  for  the  other  designated 
services  whltji  are  of  a  public  cbarncler. 

We  conclude  that  the  cit  j  has  no  power  to 
pass  the  urdinonces  in  question  bv  reason  of 
any  ol  Ihe  chatter  powera  before  conBldereil, 
Tlila  brinsa  in  the  general  welfare  clause, 
which  is  in  these  words:  "Finally,  to  pass  all 
Each  ordiDRQcea,  not  tnconsisleat  with  thepro- 
Tiaions  of  this  charter  or  the  laws  of  the  Btate, 
as  iiiBy  be  expedient.  In  maiDtalnlng  Ihe  peace, 
good  goTemmeDt,  health  and  welfare  of  the 
city,  ha  trade,  commerce  and  "manufactures, 
RDd  to  enforce  the  same  by  tines,"  etc.  Some- 
times the  power  to  enact  ordinances  is  given  In 
general  terms,  and  In  other  cases  there  is  sspe- 
ciflc  enumeration  of  the  powers.  "This  difrer- 
ence,"  says  Dillon,  "is  essential  to  be  observed, 
for  the  power  which  the  corporailou  would 
poness  under  what  may  be  termed  the  welfare 
clause,  if  it  stood  alone,  may  be  qualifled,  or 
where  such  intent  is  manifest.  Impliedly  take 
away  by  provisIaDB  specifying  the  particular 
pnrpoees  for  which  bylaws  mav  he  mode."  1 
mioa.  Mun.  Corp.  8d  ed.  g  Slfi. 


Under  a  general  power  like  the  one  now  m 
question  this  court  hns  held  that  (lie  city  nay 
puss  orainonces  conccraint'  vagrnnts,  prohibit' 
tng  persons  from  keeping  open  their  places  of 
business  on  Sunday,  and  prohibiting  cruelty  to 
dumb  animals.  81.  Louii  v.  Schctnbuteh,  9$ 
Uo.  ei8.  16  West.  Rep.  358,  and  cn»ea  died. 

These  matters  ate  all  within  police  regula- 
tions, strictly  speakin^r,  and  naturally  fall  with- 
in the  domain  of  municipal  legislntion  and 
regulation.  To  say  that  under  this  general 
power  Uifl  city  may  fix  rales  for  lelepboue  ser- 
vices would  be  going  entirely  too  far.  This 
concluoion  is  manifest  when  wo  consider  that 
the  charter  points  out  with  particularity  those 


power  to  licenae,  tax  and  regulate  applies  with 
equal  force  here.  We  are  not  cited  to,  nor 
have  we  found,  any  adjudicated  case  which 
will  support  the  ordinance  now  under  consid- 
eration under  Ihe  present  charter  powers  of  the 
Citv  of  St.  Louis. 
Thejudgmtnt  in  Mt  eow  m  Aer^art  n- 
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T.  E.  SMITH  gt  of. 


A  coveaftnt  mnaiag  with  tbs  I&nd  la  not 

OTeatsd  t^astlpulatloiilaBdeedorrtBhtorirBy 
to  a  raUroad  oonrpan;,  that  the  company  aball 
OODBlruot  and  "f'^i'"  a  fenoealQag  Its  rigbt  of 
war  wbeie  land  1*  used  sale];  for  pasturase  and 
IncloMid  on  the  oilier  side,  to  lonf  >■  It  la  osed  ei- 
eludvelj  lor  pasturatre;  and  auoh  stipulation 
—  '- ^j  ^  subsequent  owner  at 
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for  damage*  for  breach  oia  covenant  la 

of  right  of  way,    Bettrted.    (Commissioners' 
decision.) 

The  facis  are  stated  In  the  opinion. 

Meun.  H»rrla  *  Sanndars  for  appel- 
lant. 

MtMft.  SoBtalth  ft  FnnnaB  for  appel- 
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,  b  B. 

lupin, 

J.  ate. 
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Appellant  <the  Onlf,  Colorado  <Ic  Ssnia  F6 
Railroad  Company)  was  granted  the  right  of 
way  through  and  over  a  tract  of  land  of  about 
1,SW  acres.  In  Bell  County,  by  the  terms  of  a 
deed  from  Ouy  H.  Bryso  executed  to  it  on  the 
28d  dayof  July,  1881.  The  deed  conveying 
the  right  of  way  contained  the  following  atipu- 
lationa:  "It  Is  expressly  understood  and  aereed 
that,  whenever  the  whole  or  any  portion  oTsuid 
land  croesingilie  line  of  said  railway  is  inclosed 
and  used  exclusively  for  pasturage,  the  said 
company  shall,  so  long  as  such  land  is  used  ex- 
clusively for  pasturage  as  aforesaid,  consiruct 
and  maintain  a  lawful  fence  on  each  side  of  the 
right  of  way  within  such  Incloeure  aufflcieut 
to  keep  ofl  sheep  and  goals.  Wherever  any 
portion  of  said  land  adjoining  and  abultinc  the 
right  of  way  Is  used  eirluslvely  for  po-stura^, 
and  is  inclosed  on  all  sides,  except  the  side 
abutting  on  said  right  of  way,  said  company 
shall  fence  its  right  of  way  on  the  aide  of  its 
railway  next  to  said  peature." 

By  aeed  dated  December  15,  1883,  the  same 
land  was  conveyed  to  tbcai>pellee  T.  E.  Smith, 
and  Peter  G.  liucker.  In  April,  1H85,  Riickcr 
'  conveyed  his  interest  to  appellee  T.  E.  Smiih. 

son,  13Mb«.  (07[  v.  Dclierry,  I  Hayw.  (N.  T.j 

■m-.  lliUI  V.  Chafreo,  18  Vt.  l.W :  IlulLen  v.  RuniipJ  •, 
2  14.  H.  S<U,  9  Am.  Dec.  M;  Tbomii!«iii  v.GiCKiirv. 
4J<>liiiB.8I.4  Am.Ufv.  JSSilUcvlln.  Ueecls-UK.  Siitii 
B  rijubt  la  an  iDwirtioruil  liere<]ltumen[,Bnil  («n)4;i>i. 
alone  Is  nulhlns  but  licenae  iVcglite  r,  Kuritan  \S'ii- 
ter  Power  Co.  IB  N.  J.  Bq.  US) ;  mid  when  nn  enw- 
meut  basbeenoiiuecrenled.llcanbeuoaveyuiloiilv 
by  deed.  Fi^rreU  v,  Ferrell,  1  Itaxt.  aiS,  An  nuret-. 
metil  <in  tbc  lorluf  a  railinad  company'oeetnbllsli 
a  turn-out  track  and  alnpplnir  pLnre  noiir  tlie  laml 
ot  oniither,  nnd  to  stop  there  wuh   rrelghl  sud 

land.    PUkin  V.  i^iiiiil'liiiiiin"  "     ~"     "    "^  '^■ 
IT  Am.  Dec.  Wm.    For  niMiiniin 
Cent.  It.  1*11.  V.  HuuKtitiin.  1  1 
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wbo,  with  appellee  O.  P.  Smith,  are  Rbown  to 
be  the  owners  of  tbe  land,  and  who  iDsUtuted 
tbia  suit  against  tbe  appellant  for  tbe  recovery 
of  damages  alleged  to  bave  been  sustained  by 
tbem  by  reason  of  tbe  failure  and  refusal  of 
tbe  appellant  to  erect  and  maintain  a  fence  ad- 
joiniDg  and  abutting  its  rigbt  of  way,  in  com- 
pliance witb  the  stipulation  embraced  in  tbe 
deed  from  Bryan  to  appellant;  and  which  fail- 
ure to  erect  tbe  fence  resulted  in  stock  entering 
upon  said  land,  eating  and  destroving  the  grass 
thereon,  and  trampling  upon  ana  unuring  the 
cod,  rendering  it  unfit  and  worthless  for  pastur- 
age purposes.  The  trial  resulted  in  a  judg- 
ment in  favor  of  tbe  appellees,  for  the  sum  of 
$1,000,  from  which  appellant  appeals. 

There  are  several  assignments  of  error  pre- 
sented for  consideration,  but  we  think  tbe  dis- 
position of  the  case  is  involved  in  tbe  first  and 
third,  and  these  relate  to  tbe  proper  construc- 
tion of  the  stipulation  or  covenant  contained  in 
the  deed  from  Bryan  to  appellant.  Tbe  court 
instructed  tbe  jury,  with  reference  to  this 
clause  in  the  deed,  as  follows:  "By  tbe  terms 
of  tbe  contract  in  which  the  rigbt  of  way  was 
mnted  by  Bryan  to  defendant,  it  was  asreed 
vy  defendant  on  its  part  that  whenever  plaint- 
Ins  inclosed  any  part  or  tbe  whole  of  their  land 
exclusively  for  pasturage,  then,  within  a  rea- 
sonable time  after  notice  of  plaintiffs'  intention 
to  use  said  land  for  pasture  exclusively,  and 
that  they  had  inclosed  It  for  that  purpose,  ex- 
cept that  portion  adjoining  tbe  right  of  way, 
then  upon  such  notice  the  defendant  would  be 
required  to  fence  its  right  of  way  along  such 
portions  as  plaintiffs  may  bave  Indoeed  forthe 
exclusive  use  of  a  pasture;  and.  upon  defend- 
ant's failure  to  construct  such  fence,  it  would 
be  responsible  for  such  damages  as  arise  from 
mich  failure. 

The  court  was  requested  by  appellant  to  in- 
struct the  jury,  that  "Tbe  deed  offered  in  evi- 
dence from  Guy  M.  Bryan  to  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company,  taken  in 
connection  with  tbe  deed  from  Guy  M.  Bryan 
to  Smith  and  Rucker,  offered  in  evidence,  do 
not  give  to  plaintiffs  a  rigbt  of  action  against 
defendant  for  breach  of  tbe  covenant  contained 
in  tbe  said  deed  from  Bryan  to  defendant,  and 
you  will  find  for  defendant." 

There  has  been  much  discussion  in  tbe  cases 
turning  upon  this  point,  "concerning  express 
covenants  and  covenants  in  law;  and  which 


covenants  run  with  tbe  land,  and  which  of  tbea 
are  collateral,  and  do  not  go  with  tbe  land;  and 
where  the  assignee  shall  be  bound  without  uam- 
ine  him,  and  where  not.'* 

In  Spencer^B  Case^  5  Coke,  10  a,  b,  which  ia 
recognized  as  tbe  leading  authority  upon  this 
subject,  the  rule  is  saia  to  be  thai,  when  the 
covenant  extends  to  a  thing  in  e$9e,  part  of 
tbe  demise,  the  thing  to  be  done  by  force  of  tbe 
covenant  is  annexra  and  appurtenant  to  the 
thing  demised,  and  shall  go  with  the  land,  and 
bind  the  assignee,  though  be  be  not  bound  by 
express  words;  but  when  tbe  covenant  extends 
to  a  thing  which  is  not  in  being  at  tbe  time  of 
the  demise  made,  it  cannot  be  appurtenant  or 
annexed  to  the  thing  which  has  no  being." 

If  tbe  covenant  be  to  erect  or  set  up  a  new 
house  and  the  like,  it  will  not  bind  the  assig- 
nees unless  tb^  be  named  in  the  covenant 
TaUman  v.  Omn,  4  N.  T.  186;  Watertown  v. 
Cknoen,  4  Paige,  010;  Barrow  v.  Biekard^  8 
Paiire,  861. 

Those  covenants  which  are  held  to  run  with 
the  land,  and  inure  to  tbe  benefit  of  tbe  as- 
signee, are  such  as  generally  affected  the  land 
itself,  and  conferred  a  benent  on  the  grantor. 
In  tbe  case  before  us  tbe  rule  announced  in 
tbe  authorities  cited  above  would  apply  with 
additional  force,  from  the  fact  that  it  appears 
from  tbe  language  of  the  contract  or  covenant 
that  it  was  intended  to  protect  stock  from  in- 
jury by  tbe  railroad,  rather  than  confer  a  bene- 
fit upon  tbe  grt^ntor,  affecting  tbe  land  il»elf. 
It  was  contingent,  and  necessarily  temporary 
in  its  application.  To  construe  this  contract 
as  a  covenant  running  with  the  land,  and 
the  breach  of  which  would  authorize  the  ac- 
tion in  this  case,  would  be  an  exten8ion  of 
the  rule  beyond  the  limits  already  clearly  estab- 
lished in  tbe  cases  cited.  Weld  v.  IfichoU,  17 
Pick.  648;  Easter  v.  IdtUe  Miami  R  Co.  14 
Ohio  St.  51;  Phcenix  In»,  Co.  v.  Continental  Iru. 
Co,  87  N.  Y.  400;  Hartung  v.  Witte,  69  Wis. 
286;  Htird  v.  Curtis,  19  Pick.  462. 

We  are  of  opinion  that  the  charge  complained 
of  was  error,  and  should  not  bave  ^n  given.and 
that  tbe  charge  requested  should  have  ueen  eiv- 
en;  and  for  tliese  errors  we  think  tbe  judgment 
should  be  reversed,  and  tbe  cause  remanded. 

Stasrton*  Ch,  J.: 

Report  of  thebommissioners  of  appeals  exam- 
ined, tiieir  opinion  adopted,  and  the  judgmeni 
retmted,  and  cause  remanded. 
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W.  H.  INNI8,  Appl., 
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CEDAR  RAPIDS,  IOWA  FALLS  A 
HORTHWESTERK  K  00.  et  oL 
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1.  Zow»  CkMle»  flection  8881*  gMng  tlie 
r%ht  to  **  any  person  IflJnred  therebgr  ** 
to  matntatn  an  action  to  abate  a  naip 
■aneOy  does  not  change  the  ordinary  rule  that 
a  private  individual  wiU  not  be  allowed  to  main- 
tain an  action  to  restrain  or  abate  a  public  nui- 
ianoe  unless  he  can  show  some  peculiar  or  special 
damage  or  tnjury  to  himself. 

SL.RA. 


8. A  perflon  who*  after  tliecroetion  of  a 
touLM  owvp  a  lakot  ha*  pnrehaeod 
boaS  and  engaged  in  the  bosinesB  of  renting 
them,  has  no  other  or  dlfterent  rights  than  axe 
enjo  jed  by  other  persons  in  respect  to  the  navi- 
gation of  the  lake,  sufficient  to  enable  him  to 
maintain  an  action  to  abate  the  bridge  as  a  nni- 
sanoe  on  the  ground  that  it  obstructs  the  navi- 
gation of  the  lake. 

(December  IS,  1B88J 

APPEAL  by  plaintiff,  from  a  decision  of  the 
District  Court  for  Palo  Alto  County 
(Thomas,  J.\  dismissing  the  petition  In  an  ac- 
tion in  equity  to  abate  a  nuiaanco.     Jii^rfMd. 


1888. 
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The  facts  are  stated  in  the  opinion. 

Mr,  B*  E*  Kelly*  for  appellant: 

If  waters  can  be  navigated  and  are  public, 
they  are  navigable;  the  real  test  being  their 
use  or  some  poblic  act  or  declaration. 

MeManus  y.  Carmiehad^  8  Iowa,  1.  See  al- 
so lUee  ▼.  Buddiman,  10  Mich.  126;  Gould, 
Waters,  %  107;  Moore  v.  Banbome,  3  Mich. 
S24;  Brmon  y.  Ohadbourne,  81  Maine,  0;  Sui- 
Hvan  T.  SpoUwood,  82  Ala.  163;  Thunder  Bay 
Biwr  Booming  Oo.  y.  SpeeMy,  81  Mich.  886. 

The  construction  or  maintenance  of  an  ob- 
struction UDneoessarily  interfering  with  naviga- 
tion Ib  unlawful,  without  reference  to  any  Act 
otf  the  Legislature. 

Sweenep  v.  Chicago  etc.  B.  Co.  flO  Wis.  60; 
Be  Mired,  46  Wis.  580. 

While  the  nuisanoe  in  suit  is  both  a  public 
and  private  one,  plainti£F  is,  by  reason  of  his 
injuries  entitled  to  ask  for  its  aoatement. 

Iowa  Code,  §  8881.  See  also  §§  8886,  2608; 
Hougham  y.  Harvey,  88  Iowa,  208;  Suther- 
land, Damages,  p.  4&;  BhoeU  y.  Oreenteood,  26 
Iowa,  877;  Wtleon  v.  Sexon,  27  Iowa,  16. 

Mesert,  E.  B.  Soper  and  S.  K*  IVacy  for 
appeUees. 

Reed,  /.,  delivered  the  opinion  of  the  court: 

The  act  complained  of  is  the  erection  and 
maintenance  of  a  railroad  bridgis  over  a  body 
of  water  known  as  Medium  I^ke.  Plaintiff 
alleged  that  said  lake  is  a  public,  navigable 
water,  and  that  the  bridge  maintained  by  de- 
fendants iB  an  obstruction  to  the  free  use  there- 
of for  purposes  of  navigation.  On  the  hearing 
in  this  court  a  number  of  questions  were  elaf 
orately  argued  by  counsel,  but  we  have  found 
it  necessary  to  consider  the  single  question 
whether,  conccclin^  the  navigable  character  of 
the  lake,  and  that  the  bridge  \a  an  obstruction, 
plaintiff  has  such  interest  as  will  enable  him  to 
maintain  an  action  in  his  own  right  for  the 
abatement  of  the  nuisance.  . 

Plaintiff  is  a  resident  of  the  Town  of  Em- 
metsburg,  which  is  situated  at  the  south 
end  of  the  lake,  and  is  the  owner  of  a  num- 
ber of  small  boats,  which  he  keeps  for 
hire,  and  which  he  rents  to  others  for  use 
on  the  lake.  They  have  been  used  for  pur- 
poses of  pleasure,  and  by  persons  eng^rod 
In  fishing,  and  are  not  adapted  to  any  other 
use.  The  lake  is  five  or  six  miles  Jong,  and  its 
width  varies  from  one  fourth  to  three  fourths 
of  a  mile.  The  bridge  is  situated  about  one 
mile  from  the  south  end,  and  spans  the*  whole 
width  of  the  lake  at  that  point.  There  is  no 
draw  nor  opening  in  it,  and  the  bottom  timbers 
are  so  near  the  water  that  boats  cannot  safely  or 
oonveniently  pass  under  it.  The  boat  house 
and  landing  are  situated  at  the  south  end  next 
to  the  town,  and  that  is  the  only  point  of  con- 
venient access  to  the  water  from  the  town,  and 
the  part  of  the  lake  north  of  the  bridge  is  bet- 
ter adapted  to  boating  than  that  lying  south  at 
it. 

Plaintiff's  complaint  is  that,  owlne  to  the  ob- 
struction caused  by  the  bridge,  the  business  of 
boating  on  the  lake  has  greatly  fallen  off,  and 
as  a  consequence  his  business  has  been  im- 
paired, and  his  profits  therefrom  diminished. 
He  also  alleged,  and  the  evidence  tended  to 
prove,  that  he  and  others  contemplated  placing 
a  smaU  sieamer  on  the  lake,  but  were  deterred 
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from  engaging  in  the  enterprise  by  the  exi8^ 
ence  of  the  obstruction.  The  evidence  also 
shows  that  he  did  not  engage  in  his  present 
business  until  four  or  five  years  after  the  bridge 
was  constructed.  His  counsel  contended  that 
the  bridge  is  such  an  obstruction  to  the  free  use 
of  his  property  "as  entitles  him  to  maintain  an 
action  in  bis  own  right  for  its  abatement."  He 
relied  on  section  8881  of  the  Code,  which  is  as 
follows:  "Whatever  is  injurious  to  health,  or 
indecent,  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property  so  as  essen- 
tially to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  is  a  nuisance;  and  a 
civil  action  .  .  .  may  oe  brought  thereon  by 
any  nerson  infured  thereby,"  etc. 

It  IS  very  clear  that  under  this  provision,  a 
person  who  sustains  a  special  injury  from  a  pub- 
lic nuisance,aside  from  and  independent  of  that 
sustained  by  the  general  public,  may  maintain 
an  action  for  its  abatement,  or  to  restrain  its 
continuance.  Indeed,  that  is  the  law  in  the 
absence  of  any  statute  on  the  subject  But  in- 
dependent of  statutory  provisions  the  rule  un- 
doubtedly is  that  a  private  individual  will  not 
be  allowed  to  maintain  an  action  to  restrain  or 
abate  a  public  nuisance  unless  he  can  show  that 
it  occasions  some  peculiar  or  si>ecial  damage  or 
injury  to  him.  X  High,  Inj.  g  762;  Gould, 
Waters,  p§  121,  122;  BlackweU  v.  Oid  Colony 
B,  Co.  122  Mass.  1;  WiUard  y.  Cambridge,  8 
Allen,  674;  Prinee  v.  MeCoy,  40  Iowa,  588; 
Ptoeeer  v.  Ottumtea,  42  Iowa,  609.  And  in  the 
latter  case  it  was  held  that  this  rule  is  not 
changed  by  our  statute. 

The  case  depends,  then,upon  whether  plaint- 
iff has  established  that  he  suffers  any  injury 
from  the  alleged  nuisance  distinct  from  that 
sustained  by  the  general  public;  and  we  think 
it  clear  that  he  has  not  The  sutetance  of  his 
complaint  is  that  the  bridge  obstructs  the  navi- 
gation of  the  laka  But  with  reference  to  the 
right  to  navigate  it  he  occupies  precisely  the 
same  position  as  other  members  of  the  general 
public.  The  fact  that,  since  the  bridge  was 
erected,  he  has  purchased  boats,  and  engaged 
in  the  business,  gives  him  no  other  or  different 
rights  with  reference  to  the  sublect  than  are 
enjoyed  by  others,  for  everyone  bad  the  right 
to  do  the  same  thing.  His  sole  right  in  the 
premises  is  to  use  the  lake  as  a  highway.  But 
every  other  member  of  the  public  has  the  same 
riffht  We  have  no  occasion  to  consider 
whether  his  right  would  have  been  different  if 
he  had  owned  the  property  and  been  engaged 
in  the  business  when  the  bridge  was  erected,  or 
had  subsequently  purchased  from  one  who  at 
that  time  was  enga^^ed  in  it;  for  it  is  not  claimed 
that  he  did  either. 

It  was  held  by  this  court  in  EioeU  v.  Green- 
ioood,  26  Iowa,  877;  Wileon  v.  Sexon,  27  Iowa, 
16;  and  How/ham  v.  Hwriiey,  88  Iowa,  208— that 
the  plaintiffs  could  mainUdn  actions  to  abate 
obstructions  in  public  highways.  But  in  each 
of  those  cases  the  pkdntuF  suffered  injuries  in 
consequence  of  the  nuisance  not  sustained  by 
the  general  public,  and  it  was  that  fact  which 
gave  him  a  standing  in  the  court;  and  the  gen- 
eral rule  which  has  been  applied  was  recog 
nized  in  each  of  the  cases. 

We  were  ureed  bv  counsel  for  appellee  to 
determine  whether  Medium  Lake  is  a  navigable 
water;  but  we  think  it  would  be  manifestly  im- 
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proier  for  ns  to  attempt  sny  detennlDetton  of 
tbnt  aueelion  la  tbe  picwot  case.  Il  U  one  !□ 
irlilch  tbe  Kcncral  puiillc  or  iniliridiuls  other 

tljaQ  plaintiff,  may  be  deeply  concerned,  and 
any  judgment  or  order  we  might  enter  with 
retereoce  to  It  would  be  bindine  only  upon  Ibe 
purtiea  before  lu.    The  cooclusion  we  have 


reached,  TIE.:  that  pIslatiSliastiotBhowD  him- 
self enrliled  to  maintain  an  adjoo  lo  reetralo  oi 
abate  the  alleged  Duisanee,  necesseHIy  deter- 
miacs  the  preaent  case,  and  we  moat  decline  to 
enter  into  otber  qiiesiiona  which  might  be  fm< 
poTtant  if  bis  posiiion  in  tbU  nupect  wen  dlf- 
ierent    AJIrmtd, 


NOHTH  OABOUNA  BUFREHE  COtTRT. 

RICnMOND  &  OASVTLLE  R.  CO.,  Appt.,  tbe  plaiutU  by  a  miinldpol  ordtnance  passed 
f  by  the  tlefencuuit    The  facta  atcrwd  are  aa 

foltowa: 


Town  of  REID9VILLE. 


mlelpftl 


of  960  upon  werr  railroad'  runnlns 
tfarousb  tbe  oorporate  liimis, whether  it  t>e  oalled 
a  prlvUese  tax  or  by  Kme  olber  name.  belDR'  a 
lax  Imposed  upon  biislDeat  la  iJie  town.  If  au- 
thorlaed  by  tbe  state  taw.  Is  not  void  as  a  tax  on 
tatentale  oommoroe  nor  as  a  vlolatlOQ  of  tbe 
lirlnoliile  of  umlonnlty  In  taxatlOD. 

(Deoembw  3,  Uas.} 

APPEAL  bv  plaintiff,  from  a  Judgment  of 
tbe  Superior  Court  of  Rockini^m  County 
(Connor.  J.),  <n  favor  of  the  defendant,  on  a 
mbmisaion,  under  the  Code,  of  a  controversy 
without  artion,  to  determine  the  validity  of  a 
tax  imposed  by  a  municipal  ordinance.  Se- 
manilm)  for  anund'ntnl. 

Tbe  facts  agreed  are  set  forth  In  the  opinion. 

ifMars.  F,  H.  Baabee  and  D,  Sehanek  for 
appellant 

Jfisnrf.  BmyA  ft  iabnwtan  for  appellee. 

Smith,  Oh.  J.,  delivered  the  opinion  of  tbe 

Tbia  proceeding  la,  under  section  5ST  of  tbe 
Code,  a  submission  of  a  controversy  without 
action  betvieen  tbe  parties,  and  lis  object  Is  to 
obtain  tbe  decision  of  Uie  court  upon  tho 
quesiion  of  tbe  validity  of  a  tax  imposed  on 


(1)  Tbe  Town  of  ReldavlUe  Is  a  municipal 
corporation organiied  under  the  Lawsof  North 
Carolina,  its  chiiTler,  marked  "Exiiibit  A,"  is 
annexed  as  part  of  (bis  case.  (2)  It  baa  passed 
an  ordlnnnre,  levying  fSO  tax  on  every  railroad 
running  ilaroad  through  its  corporation.  Or> 
dinancv,  marked  "B,"  is  hereunto  annexed.  (3) 


Una,  and  iis  track  runs  tbrongb  tbe  Town  of 
ReldavUIe.  (4)  The  Piedmont  Railroad  Com- 
pany has  depots,  tiaekg,  roadbed,  and  other 
corporate,  tangible  property  in  Reidsville, 
wblcb  ]a  taxed  by  the  Stale,  county  and  town 
as  other  corporate  property,  ad  Mtoron,  under 
tbe  Constflullon.  For  taxation  tbe  road  la 
valued  at  $10,000  per  mile  by  tbe  properly  cod- 
stitiited  aaaeasotB.  (b)  The  Richmond  A  Dan- 
ville Rullrood  Company  is  Uie  lessee  of  the 
Piedmont  Railroad,  and  la  in  possession  there- 
of. The  plalniiffs  resist thlstex  aa  unconstitu- 
tional,  and  the  matter  In  difference  is  aub- 
mlltea  wthoul  action,  under  section  S67  of  tht 
Code. 

D.  Schenck,  atloniey  for  pWntiffs. 

Boyd  &  Johnston,  attorneys  for  defendant. 

May  17,  ie»8. 
Pitdmont  RaUroad  Oampanjf.  and  Riehmond 

A  Dantilte  Railroad  Company,  Ltntet  Then- 

of,  V.  The  Toan  (^  ReidfHtU. 

W.  P.  Watt,  being  duly  sworn,  says  that  he 


ITOTB.— afunlelpal  tazaUnn  of  occujiaHoiu.    The 
ceneral  rule  is  Ihac  the  poweis  of  a  municipal  oar. 

Krution  are  to  be  constnied  witli  strictnees  M  to 
eir  riibt  to  Impnee  taxes  on  oooupuUnns.  Lntta 
87  N-C  126;  New  Iberia  Tnulees  v. 


f.  WiUlanu,  K. , 

Hiiruts,  KjTll.  Ann.  «%  ^ool^,  l^fD. 


why  It 


t    III! 


'.  Korb,  a)  La; 
t  tbere  tms  l>seD 
-■ -hnrity  1. 


r.  Plnnell.  £7  Ohio 
~   ~  iy  Dccupflllnn 

.    if  11  Is  not 


■eby  t 


.   _ .      wiilectina  a 

n  tpecinod  nccugiatlons.  ac 

r  purpose  will  be  lllediiL    Kip  v. 

I.  m.   Fur  t^-  


Lejflcliitui 

..  — tlio  ucnerul  prmclple.  soe 

/.  Fr.inklln.  1  Humph,  It*  St.  I/.ills  v. 

Lau^hlin,  40  Mo.  CW.  Dubuque  v.  Lffe  Ins.  Co.  X 
Io»n,e;Chiirlcift<inv.pilver,18R.C.4T.     '      ■ 

purpoaeg  by  ti 

aocordnnco  with  the  latra  nf  theBtnteHL. _ 

rnita.1  RiBtes  will  authorize  Itoeniw  fees.  Ould  v. 
Kichraond,  a  OratL  «4;  W.  U.  Tt-l  Co.  v.  Bama,  88 
Orati.  1.  The  xtutute  onntemrlatea  In  lis  policy 
both  the  eamlnK  or  revenue  euil  pniteotl^in  to 
leHdent  ttailenk  Temple  <t.  Buiimer,  Rl  Mlai.  13: 
1  Dcety.  TaxD.  SOL  Tbe  Le|[lslauire  has  tbe  cxm- 
e  Ji.  It.  A. 


uTroain" 
sxpedleiil  la 


roisllnng  within  the< 


II  m  l&'wiiether'her 


should  lio  piild  lor  ly  IL ., _- 

■>l)erBie  flSu  ropenl  or  a  statute  whicb  aiitl 
municipal  oorp<irations  to  Sx  the  sum  tot 
fur  licensee,  except  tu  tbe  eiteot  of  tbelx 
apodfled.   Ez  parU  tteroert,  ffi  OaL  HL 
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is  Mayor  of  the  Town  of  Reidsville;  tbat  the 
eoDtroveisy  submitted  without  action,  in  the 
above  entitled  action,  is  real,  and  the  proceed- 
ings in  good  faith  to  determine  the  rifrhts  of 
the  parties.  W.  P.  Watt. 

Sworn  and  subscribed  before  me  this  22d 
day  of  May,  1P88. 

H.  B.  Burnett,  Notary  Publia 

Superior  Court;  Rockingham  County. 

July  Term,  1888. 

JKednumt  BaHroad  Oompany  and  Richmond  <£ 
DanfdUe  Railroad  Company,  Leuee$  Ther&' 
qf,  T.  Ths  Town  of  ReidsoiUe.    (Judgment.) 

This  cause  coming  on  to  be  heard,  upon  the 
statement  of  facts  admitted  iu  the  controversy 
without  action,  and  after  argument  of  counsel, 
it  is  ordered,  adjudged  and  decreed,  that  the 
Town  of  Reidsville  is  authorized  to  levy  the 
tax  of  fifty  dollars  imposed  under  the  ordinance 
of  said  town  against  plniotiff  company,  and 
that  the  same  is  not  unconstitutional. 

It  is  further  ordered  that  the  action  be  dis- 
missed, and  that  the  plaiutifF  pay  the  cost 
thereof. 

H.  0.  Connor,  Judge  Presiding. 

This  method  of  procedure,  introduced  in  the 
Code  as  a  summa^  and  inexpensive  way  of 
securing  a  judicial  determination  of  matters  in 
law,  contemplates  somewhat  as  in  a  proceeding 
in  the  nature  of  a  special  verdict  under  our 
former  system,  a  complete  and  concise  state- 
ment of  all  the  facts  necessary  to  a  solution  of 
the  controversy.  The  statement  before  us  re- 
fers to  Exhibits  A  and  B,  said  to  be,  but  which 
are  not,  annexed,  nor  in  the  title.  Afrain;  in 
the  case  on  appeal,  wholl v  unnecessanly,  it  is 
left  to  either  party  to  add  to  the  facts  in  the 
case  agreed,  the  public  laws  taxing  railroads, 
and  any  action  taken  by  the  board  of  appraisers 
and  assessors  in  the  valuation  of  the  plaintiff 
comjMiny;  thus  introducing  new  matter  in  the 
case  agreed,  which  is  wholly  inadmissible,  be- 
cause the  controversy  is  to  be  determined 
solely  upon  the  facts  therein  contained.  For 
these  reasons  the  cause  must  be  dismissed  or 
remanded;  and  we  prefer  the  latter  course,  be- 
cause, when  amended  so  as  to  present  all  the 
facts,  not  by  reference  to  be  bunted  up,  but  in 
direct  and  positive  form,  it  may  be  decided 
in  the  court  below,  and  reviewed  on  appeal  in 
this. 

We  are  unable  to  see  any  well  grounded  ob- 
jection founded  upon  the  Constitution  of  the 
United  States,  or  of  this  State,  to  the  tax  put 
upon  the  plaintiff.  It  is  in  no  sense  a  tax  upon 
interstate  commerce;  that  is,  upon  freight  or 
passengers  conveved  out  of  this  State  into 
another  State,  or  brought  from  the  latter  into 
this  State,  nor  upon  the  coaches  and  cars,  in- 
struments of  such  commerce,  employed  in  such 
transportation.  The  tax  is  upon  the  corporate 
body  created  by  the  State,  and  doin^  business 
within  the  corporate  limits  of  the  town ;  and  this 
liability  cannot  be  evaded  by  the  fact  tbat  the 
road  transports  beyond  as  well  as  within  the 
boundaries  of  the  State.  It  is  such  commerce 
as  is  carried  on  between  the  States  as  a  distinct 
species  of  taxable  property  thai  is  protected  by 
the  Constitution  of  the  United  States  from 
state  assef^sment  when  sepanitely  taxed,  or 
when  intermingled  with  that  which  is  purely 
and  solely  state. 

2  L.  R.  A. 


In  8t/rte  Tax  on  Raihray  Gross  ReeeinU,  82 
U.  S.  15  Wall.  284  [21  L.  ed.  1641  a  tax  upDn 
the  gross  receipts  of  a  railroad,  ttiongh  enter- 
ing into  the  aggregate  are  sums  derived  from 
a  transportation  beyond  the  state  lines,  is  held 
not  to  be  an  invasion  of  the  exclusive  right  to 
regulate  commerce  between  the  States;  and  the 
distinction  is  taken  between  a  tax  upon  freights 
carried  between  States,  hecause  of  their  car- 
riage, and  a  tax  upon  the  fruits  of  such  trans- 
portation after  they  have  become  intermingled 
with  the  other  property  of  the  carrier. 

Again;  a  tax  of  one  fourth  of  one  per  cent  in 
addition  to  other  taxes,  upon  the  value  of  every 
share  of  its  stock,  with  a  proviso  that,  when 
the  road  so  taxed  lay  partly  within  and  partly 
without  the  State,  the  company  should  only 
be  responsible  to  the  State  levying  the  tax  upon 
such  number  of  shares  as  would  be  in  the  same 
ratio  to  the  whole  as  the  number  of  miles  of  its 
track  in  the  State  hereto  the  entire  line  of  the 
road,  was  upheld  as  not  interfering  with 
interstate  commerce.  Dektware  Railroad  Tax, 
85  U.  S.  18  Wall.  ^)6  [21  L.  ed.  8W8]. 

So  it  has  been  decided  that  a  railroad  455mile8 
in  length,  of  which  forty-two  only  were  within 
the  State  that  incorporated  the  compMuy,  was 
"doing  business  within  the  latter  Sta  e,  and 
subject  to  a  tax  imposed  upon"  all  railroad 
companies  "  doing  business  within  the  State, 
and  upon  whose  road  freight  maybe  transport- 
ed." Erie  R.  Co.  v.  Bgnnsyltania,  88  U.  S.  21 
Wall.  492  [32  L.  ed.  5051. 

It  is  then  manifest  that  the  municipal  tax 
imposed  by  the  defendant  invades  no  prohibi- 
tory provision  contained  in  the  Constitution  of 
the  United  States. 

We  are  equally  clear  that  it  is  not  repugnant 
to  our  own  organic  law.  nor  does  It  depart 
from  the  principle  of  uniformity  therein  recog- 
nized. The  tax  is  imposed  upon  every  rau- 
road  "runnim;  its  road  through  its  corporate 
limits; "  and  whether  it  be  called  a  pnvilege 
tax,  or  by  some  other  name,  it  is  imposed  up- 
on its  business  in  the  town;  or  if  the  road 
simply  passes  over  the  corporate  torritory,  in 
view  of  the  perils  to  the  place,  it  is  a  tax  which 
the  State  can  authorize,  and,  when  imposed 
under  such  authority,  is  valid.  Nor  is  it  want- 
ing in  tmiformity,  as  the  term  is  defined  by  Mr, 
Justice  Miller,  speaking  for  the  court  in  State 
Railroad  Tax  Cases,  92  U.  S.  675  [23  L.  ed. 
668],  and  followed  by  this  court  in  Worth  t. 
Wilmington  db  W.  Railroad  Company,  89  N.  C. 
291. 

While  we  give  our  opinion  upon  the  point 
intended  to  be  presented,  for  reasons  stateid  the 
case  must  be  remanded,  and  it  is  so  ordered. 


WilUam  BOWLING,  App$., 

A.  J.  BURTON. 

1.  A  covenaAt  of  warranty  of  title  fn  a 

deed  conveylDg  a  tract  of  land  on  which  is  tituat> 

Note.— Cot? veyance  of  milU  what  pcuges,  A  grant- 
or conveys  all  the  easements  ho  has  or  claims  and 
Eurports  to  have  at  the  time  of  the  conveyance, 
icident  and  neces'^ary  to  the  Ju^t  enjoyment  of  the 
property  conveyed.  Bo  a  devise  of  a  arlst  mill 
**with  the  appurtenances*^  passes  everythmflr  neces- 
sary for  the  full  and  free  enjoyment  of  the  crist 
mill,  and  requisite  for  the  support  of  the  establish- 
ment, such  as  dam.  water,  the  race  ieadinff  to  the 
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•d  a  mm  and  dam  embraces  (In  the  atMenoe  of 
anythlnff  to  the  oontraiy  appearing)  an  eaaement 
claimed  hy  the  grantor,  aa  to  ponded  water  oooa- 
sioned  bj  such  dam«  or  back  water  therefrom  on 
an  adjoining  tract  of  land  of  another  person,  and 
like  easements  necessary  and  incident  to  the  free 
use  and  beneficial  enjoyment  of  the  mill  and  dam 
conveyed,  although  such  easements  are  not  ex- 
preealy  mentioned  in  the  deed;  and  the  grantee 
may  maintain  an  action  for  breach  of  the  cove- 
nant in  respect  to  such  easements. 

(October  28, 1888D 

APPEAL  by  plaintiff,  from  a  judgment  of 
nonsuit  rendered  by  the  Person  County 
Superior  Ck>urt  (Sbipp,  J,),  io  an  action  for 
damages  for  breach  of  a  covenant  of  title. 
Error  found. 

The  case  appears  from  the  opinion. 

Mr.  A.  W.  Orahanu  for  appellant,  cited— 

Raw1e,Oov.  ^  158;  Adam$  v.  Cinaver,  87  N.T. 
422;  Whitehead  v.  Qarrie,  8  Jones,  L.  (N.  C.) 
171;  Everett  v.  Doekery,  7  Jones,  L.  (N.G.)  890. 

(No  counsel  appeared  for  appellee.) 

Merrimon*  /..  delivered  the  opinion  of  the 
court: 

The  following  is  a  copy  of  the  plaintiff's 
complaint:  ''The  plaintiff,  William  Bowling, 
complaining  of  the  defendant,  A.  J.  Burton, 
alleffes* 

"(1)  That  on  the  28th  day  of  March,  1888,  by 
a  certain  deed,  which  is  hereto  annexed  and 
asked  to  be  taken  as  a  part  of  this  complaint, 
the  defendant,  A.  J.  fiurton,  and  Nannie  L. 
Burton,  bis  wife,  for  a  valuable  consideration 
therein  stated,  bargained,  sold  and  conveyed 
to  the  plaintiff  a  certain  tract  or  parcel  of  land 
described  as  follows:  'All  of  their  interest  (the 
said  interest  being  one  undivided  half)  in  a  cer- 
tsin  tract  or  parcel  of  land  upon  the  waters  of 
Flat  River,  and  known  as  the  "Burton  Mill 
Tract,"  containing,  by  estimation,  forty-five 
acres,  be  the  same  more  or  less,  and  bounded 
as  follows,  viz. :  Bounded  on  the  south  by  the 
lands  of  A.  J.  Burton,  lands  known  as  the 
"Mangum  Tract;"  and  on  the  east  by  the  lands 
of  A.  J.  Burton,  lands  known  as  Uie  "Moore 
Tract;"  and  on  the  north  and  west  by  the  lands 
of  Sarah  A.  Burton;  together  with  all  of  their 
interest  in  the  Burton  Mills,  and  their  right  to 
erect  dams  across  the  river  at  said  mills,  with 
all  and  singular  the  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise 
appertaining,  and  the  revmion  and  reversions, 
remainder  and  remainders,  suits,  issues  ana 
profits  thereof,  and  all  the  estate,  right,  title,  in- 
terest, claim  and  demand  whatsoever  of  the 
said  parties  of  the  first  part,  either  in  law  or  in 
equity,  of,  in  and  to  the  above  granted  interest 
in  the  premises,  with  the  said  hereditaments 
and  appurtenances;  to  have  and  to  hold  the 


above  mentioned  and  described  interest  in  the 
premises,  with  the  appurtenances,  and  every 
part  and  jMircel  thereof,  to  the  said  party  of  the 
second  nut,  his  heirs  and  assiffns,  forever.' 

"(2)  That,  among  other  things  in  said  deed» 
the  defendant  did  covenant  with  the  plaintiif 
to  'warrant  and  forever  to  defend  the  before 
granted  interest  in  the  premises,  and  every  part 
and  parcel  thereof,  now  being  in  the  quiet  and 
peaceable  possession  of  the  iSid  party  of  the 
second  part,  against  parties  of  the  first  part, 
their  heirs,  executors,  administrators  and  aa* 
siprns,  and  against  all  and  every  other  person  or 
persons  claiming  or  to  claim  the  said  interest 
in  tiie  mvmises,  or  any  part  thereof.' 

"(8)  That  plainUff  hath  not  at  all  times  since 
the  making  of  said  indenture  and  deed  been 
able  to  peaceably  and  quietly  enjoy  the  said 
premises;  but,  on  the  contrary,  he  alleires  that 
one  Monroe  Cash,  who  at  the  time  of  the  mak* 
ing  of  said  deed,  and  continually  from  that 
time  up  to  the  16th  day  of  November,  1884» 
bad  and  still  hsth  a  lawful  title  to  the  land  on 
both  sides  of  said  Flat  River,  above  and  adjoin- 
ing the  land  herein  described, instituted  an  action 
in  the  superior  court  of  said  county  and  State, 
against  this  plaintiff  and  his  cotenant,  J.  I. 
Cothran,  for  ponding  the  water  on  the  lands  of 
said  Monroe  Cash,  and  injuring  various  springs 
of  water  on  the  lands  of  said  Cash,  and  on  the 
said  15th  day  of  November,  1884,  recovered 
Judgment  against  said  plaintiff  and  J.  I.  Coth- 
ran  In  said  action,  for  the  sum  of  $90  per  an* 
num  for  5  years,  and  the  costs  of  the  action, 
amounting  to 

'  '(4)  That.in  accordance  with  the  terms  of  said 
Judgment,  and  in  order  to  avoid  the  necessity 
of  another  suit,  the  plaintiff  has  been  com* 
pelled  to  tear  down  the  dam  to  his  sawmiU  at 
least  two  feet,  at  a  very  great  cost,  to  wit,  $76; 
which  has  very  materiallv  reduced  the  capacity 
of  said  mill  and  impaired  its  value. 

"(6)  That  pifltntiff  has  already  paid  the  costs 
of  said  action,  $144.68,  and  $262.60.  said  Judg- 
ment for  damages,  and  expended  about  $50  in 
a  petition  to  have  said  Judgment  modified. 

"(6)  That,  by  reason  of  the  failure  of  thecoT- 
enant  of  the  defendant,  plaintiff  hath  not  only 
lost  and  been  deprived  of  the  premises  as  afore- 
said, but  has  been  obliged  to  expend  and  has 
expended  a  large  sum  of  monev,to  wit,  $502.60 
in  the  payment  of  costs  and  charges  recovered 
against  him  by  the  said  Monroe  pash,  in  Uie  ao- 
tfon  aforesaid,  for  ponding  water  on  his  land, 
and  injury  to  the  springs  of  said  Cash,  as  well 
as  to  spend  much  time  and  labor  in  the  defense 
of  said  action,to  the  great  damage  of  said  plaint- 
iif. Wherefore,  the  plaintifF  demands  that  ha 
recover  of  defendant  the  sum  of  $602.60,  to- 
gether witb  interest  from  November  15,  1884, 
and  the  costs  of  the  action,  to  be  taxed  by  the 
clerk." 


mflUeto.  Blaine  V.  Chambers,  1  Sertr.  a?  R.  160.  The 
appurtonanoes  whtoh  dhss  in  such  case  are  not 
limited  to  those  absolutely  necessary  to  the  enjoy- 
ment of  the  property  conveyed:  It  is  suiBolent  if 
foil  enjc  yment  of  the  property  cannot  be  had  with- 
out them.  Stanmons  v.  Oloonan,  81  N.  T.  SS7. 
The  incidents  which  pass  as  appurtenant  most  be 
**  open  and  visible**  from  whioh  fact  the  knowl- 
edge of  their  existence  by  the  grantor  is  a  natural 
Inference,  Id.  The  deed  passes  the  riirht  to  use 
the  water,  as  the  water  power  is  neceesvy  to  the 
fuU  enjoyment  of  the  property.  Id.:  Voorhees 
V.  Burohard.  fift  N.  T.  9^  Piokerinsr  v.  Stapler,  6 
8erff.  9t  R.  Uw»   An  eaaement  in  the  mlD  pond  is 

SL.B.A. 


embraced  in  thejrrant  of  a  **dam.**  Maddox  v.  God- 
dard,  16  MaineJoS,  83  Am.  Deo.  OOi;  Hutchinson  v* 
Chicago  9t  N.  w.  R.  Co.  87  Wis.  682;  Sabine  v.  John- 
son,  36  Wis.  186;  £  DevUn,  Deeds,  148.  The  owner 
of  property  on  which  were  two  mills  propelled  by 
power  obtained  from  the  water  of  a  contiguous 
river,  sold  a  portion  of  the  property  on  which  was 
aituated  one  of  the  mills.  The  deed,  after  deacrib- 
ing  the  propcoty,  granted  the  right  to  use  water; 
and  the  construction  put  upon  it  was  tliat  the 
amount  of  water  to  which  the  grantee  was  entitled 
waa  to  t)e  measured  by  the  capacity  of  the  wheel  in 
the  mill  at  the  time  of  the  oonveyanca,  Doan  t* 
,  Metcaif ^  46  Iowa,  120. 
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The  defenciant  taaviog  aiiBwered,  the  court 
g^re  Judgment,  whexeof  the  following  is  a 
copy:  "Id  the  above  entitled  action  it  u  con- 
fliamd  by  the  court  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action;  whereupon,  the  plaintiff  beinff  called 
and  falling  to  appear  is  nonsuited,  and  the  de- 
fendant wOl  recover  of  the  plafntifl  the  costs  of 
this  action  to  be  taxed  by  the  clerk." 

The  plaintiff,  having  excepted,  appealed  to 
this  court 

We  do  not  doubt  that  the  injured  partv  can 
maintain  an  action,  in  a  proper  case,  for  a 
breach  of  the  covenant  of  warranty  of  title  in 
a  deed  conveying  a  tract  of  land  on  which  is 
situate  a  mill,  and  a  dam  connected  therewith, 
that  embraces  an  casement  as  to  ponded  water 
occasioned  l^  such  dam,  or  back  water  there- 
from, on  'an  adjoining  tract  of  land  of  an- 
other person,  and  like  essements  incident  and 
necessaiy  to  the  free  use  and  beneficial  enjoy- 
ment  of  the  mill  and  dam  conveyed,  although 
such  easements  are  not  expreasly  mentioned  In 
the  deed  or  covenant  If  the  deed,  in  effect, 
though  not  hi  terms,  embraces  them,  and  the 
covenant  is  comprehensive  enough  to  include 
them,  a  breach  thereof  in  respect  to  such  ease- 
ments is  actionable.  This  is  so,  because,  in  the 
nature  of  the  matter,  noUiing  to  the  contrary 
appearing,  a  party  who  conveys  a  mill  and  dam, 
or  other  things,  conveys  whatever  and  all  that  he 
has,  or  claims  and  purports  to  have,  at  the  time 
of  the  conveyance,  in  connection  therewith,  in- 
cident and  necessaiy  to  the  Just  enjovment  of 
the  thing  he  undertakes  and  professes  to 
convey. 

It  is  not  to  be  presumed  that  a  vendor  sold 
property  in  a  less  complete  condition,  as  to 
things  incident  and  appurtenant  to  it,  than  it 
app^u^ed  to  be  at  the  time  he  sold  It  Thus,  if 
he  sold  a  mill  and  dam.  and  the  site  thereof,  and 
he  appeared  and  professed  to  have  a  right  in 
connection  therewith  to  pond  water  on  the  land 
of  another,  the  deed,  nothing  to  the  contrary 
appearing,  would  be  construed  as  embracing 
and  carrying  such  easement  as  incident  to,  and 
part  of,  the  mill,  dam  and  site,  to  the  extent, 
and  in  the  measure,  he  appeared  and  professed 
to  have  and  own  it:  otherwise,  he  would  sell  a 
property  different  crom  and  less  valuable  than 
that  he  professed  to  sell.  The  right  to  so  pond 
the  water  might  be  essential  to  give  the  mUl  pos- 
itive value;  indeed,  it  might  be  valueless  with- 
cut  the  essement,  and  it  might  be  less  valuable 
if  the  essement  diould  not  exist  to  the  extent 
claimed  by  the  vendor.  The  easement  being 
thus  incident  and  appurtenant  to  the  property 


sold,  and  constituting  part  of  its  value.  It  mustbe 
taken  that  the  vendee  paid  for  it.  It  therefore 
Justly  comes  within  the  covenant  of  warranty 
of  title,  and  the  vendee  would  have  his  remec" 
for  a  breach  of  the  covenant  in  respect  to  It; 
Whitehead  v.Qarris,  8  Jones  (N  C.)  L 171;  Bo- 
erett  v.  Doekery,  7  Jones  (N.  C.)  L.  890:  Adana 
V.  Conover,  87  N.  Y.  423;  Ang.  Watercourses. 
§168  ete^,;  Gould,  Waters,  §  805;  Wasbb. 
Easem.  188  ei  mq. 

In  this  case  the  terms  and  scope  of  the  deed 
of  conveyance,  relied  upon  by  the  plaintiff,  are 
broad  and  comprehensive.  They  certainly  ei 
brace  the  right  to  erect  dams  across  the  rivto 
at  the  mill  mentioned,  and  to  pond  the  water 
as  and  to  the  extent  claimed  and  exercised  br 
the  vendor  at  the  time  he  executed  the  deed. 
The  covenant  of  warrantj  of  title  is  correspond* 
ingly  comprehensive,  u  the  vendor,  at  the 
time  he  sold  and  conveyed  the  land  and  milla 
to  the  plaintiff,  claimecl  and  exercised  the  right 
to  pond  the  water  on  the  lands  of  an  adjoinmg 
owner  by  the  erection  of  dams  across  the  river, 
then  his  deed  to  the  plaintiff  embraced  that 
right,  and  so  did  the  covenant  of  warranty 
therein;  and  the  plaintiff  ran,  for  the  reasons  al- 
ready stated,  maintain  Lis  action,  if  there  was  a 
breach  of  the  covenant  in  respect  to  such  right 

The  assignment  of  the  breach  of  covenant  in 
the  complaint  is  very  general  and  defective.  It 
should  have  been  made  more  specific  and  definite 
as  to  the  extent  and  nature  of  the  easement,  and 
the  breach  of  the  covenant  in  respect  thereto; 
but  we  think  the  complaint  is  not  so  defective, 
in  the  respect  mentioned,  as  to  warrant  the 
court  in  forcing  the  plaintiff  to  suffer  a  Judg- 
ment of  nonsuit  A  cause  of  action  is  defect- 
ively, imperfectly  stated;  and  this  might  be 
f  round  for  demurrer,  but  not  for  a  motion  to 
ismiss  the  action  because  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  plaintiff  might  have  been  allowed  tf> 
amend  the  complaint;  and,  if  the  defendant 
would  not  require  a  better  pleading,  the  court 
might  e»  mero  m/otu,  have  required  him  to  make 
proper  amendments.  Johnson  v.  Fineh^  98  N. 
C.  206;  Hahteadv.MvUen,  Id.  263;  TforiMT  v. 
Western  N.  0.  B.  Co.  94  N.  C.  266. 

It  seems,  however,  that  the  court  was  of  the 
opinion  that  the  plaintiff  alleged  no  cause  of 
action  at  all,  and  it  therefore  gave  the  Judgment 
of  nonsuit  appealed  from. 

There  ieerrcr.  Lei  thu  opinion  be  eertifledt^ 
the  Superior  Court,  to  1^  end  thatfurtfier  pro^ 
eeeding  may  he  had  in  the  action  there  aceordinff 
to  law.    Itieeo  ordered. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DISTRICT  OP  NEW  YORK. 

(November  14, 1888.) 

APPEAL  by  respondent  from  a  decree  of  the 
District  Court  in  favor  of  the  hbelaot  on 
a  libel  in  admiralty  for  damages  to  the  con- 
tents of  libelant's  trunks  by  fire  on  the  respond* 
ent's  steamer  Ems.    Affirmed* 

Mr,  W.  O.  Choate  for  appellant 
I     Mr.  R.  D.  Benedict  for  appellee. 
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NORTH  GERMAN  LLOTD 
(••..FM«  Bepw....) 
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Umited  States  Cibcuit  Codkt,  Southern  District  of  New  York.        Nov.« 


Wallace*  </*.,  delivered  the  folio  wing  opin- 
ion: 

Tlie  only  question  which  has  been  areued 
upon  this  appeal  is  whether  passengers'  euects 
are  a  subject  of  average  contribution  when 
sacrificed  under  the  conditions  of  necessity  and 
common  peril  constituting  a  general  average 
loss. 

The  counsel  for  the  appellant  insists  that 
they  are  not  to  be  contributed  for»  but  cites  no 
authority  directly  to  the  point;  and  there  seems 
to  be  no  decided  case  in  the  courts  of  this  coun- 
try or  England  in  which  the  question  has  been 
determine  or  considered.  His  argument  is 
that  passengers'  effects  do  not  contribute  in  a 
genera]  average  loss,  and  therefore  should  not 
be  contributed  for;  because  the  principle  of 

general  average  contribution  is  reciprocity  of 
urden  and  l^neflt.  But  all  the  commenta- 
lore,  without  exception,  assert  or  assume  as 
unquestionable  tlint  passengers*  elTects  are  to 
be  paid  for  in  case  of  sacrifice.  Even  the  En- 
frlish  text  writers  do  not  question  this.  Thus 
it  is  stated  in  1  Maude  &  P.  Shipp.  434,  485: 

"But  although  these  [the  wearing  apparel, 
lugga^,  levels,  or  other  property  of  this  de- 
scription belonging  to  the  passengers,  on  board 
for  use,  but  not  for  traflSc]  do  not  contribute,  it 
is  apprehended  that  if  ammunition,  passengers' 
iM^pge  or  other  goods  which  are  exempt,  are 
sacrificed  for  the  general  good,  tiiey  must  be 
paid  for,  as  other  goods,  by  general  contribu- 
tion."   See  also  MacL  Shipp.  084. 

Among  our  own  text  writers,  Mr.  Phillips 
adverts  to  the  question  by  quoting  the  lan- 
guage of  Emcrigon: 

"The  trunks  of  a  passenger,  thrown  over- 
bolutl  for  the  general  safety,  must  be  contrib- 
uted for;  and  why,  if  they  arc  preserved, 
should  they  be  exempted  from  contribution  f 
He  also  quotes  Benecke:  "  Passengera  ought 
to  contribute  for  their  trunks  and  luggage, 
because,  if  cast  overboard ,  their  value  is  allowed 
for."    2  PhiL  Ins.  g  1894. 

There  seems  to  be  no  American  case  in  which 
the  question  has  been  considered  whether  pas- 
sengers' effects  contribute  in  general  average 
to  the  payment  of  the  loss.  The  ar&rument 
that  if  they  do  not  contribute  they  ought  not  to 
be  contributed  for  is  a  legitimate  one,  and  has 
commonly  been  invoked  by  the  commentators 
to  show  that  passengera'  effects  should  con- 
tribute to  the  loss  because  they  are  contributed 
for.  The  doctrine  that  they  do  not  contribute 
by  the  Law  of  England  is  supported  by  the 
authority  of  Lord  Tenterden  and  ChaneeUor 
Kent.  But  the  former,  after  remarking  upon 
the  wisdom  and  equity  of  the  rule  that  all  are 
to  contribute  toward  a  loss  sustained  by  some 
for  the  benefit  of  all,  observes:  **  The  princi- 
ple of  the  rule  has  been  adopted  by  all  com- 
mercial Nations;  but  there  is  no  principle  of 
maiitime   law   that  has   been    followed    by 


more  variations  in  practice."      Abb.  Shipp. 
474. 

Chancellor  Kent  repeats  this  observation  and 
adds:  "And  the  rules  of  contribution  in  dif* 
ferent  countries,  and  before  different  tribunals, 
are  so  discordant,  and  many  of  the  distinctions 
are  so  subtle  and  so  artificial,  that  it  becomes 
extremely  difficdlt  to  reduce  them  to  the  shape 
of  a  connected  and  orderly  system."  8  Kent, 
Com.  285. 

The  court  below,  in  deciding  that  such  effects 
are  to  be  contributed  for,  considered  the  ques- 
tion whether  they  also  contribute,  and  con- 
eluded  that  they  do.  The  opinion  of  the  Dis- 
trict Judge  is  such  a  complete  exposition  of  the 
whole  subject  upon  authority  and  re&^on,  that 
any  further  discussion  of  the  questions  in- 
volved is  wholly  unnecessary  and  would  be 
superfluous.  It  is  proper,  however^  to  add  to 
his  citations,  showing  the  views  of  the  great 
admiralty  authorities  from  the  earliest  ages  that 
the  eltects  of  passengers  not  in  daily  use  or 
attached  to  the  person  are  to  contribute  in  gen- 
eral average,  some  othen  which  have  been 
found  by  the  counsel  for  the  libelant. 

In  Brown's  Civil  Law,  Vol.  2,  p.  201  (pub- 
lished in  lb02),  the  law  is  stated  as  follows: 
"All  persons  for  whose  benefit  the  act  was 
done — the  freighter,  the  master,  the  owner,  the 
sailora,  the  passengers — must  contribute  .  .  . 
All  things  in  the  ship  and  the  bodies  of  the 
men  [unless  servants]  must  bear  a.proportion- 
able  share  in  the  contribution.  Doubts  were 
formerly  held  whether  money  and  lewels  con- 
tributed, but  they  are  now  certainly  included 
in  the  general  rule." 

In  Jacobsen  on  Sea  Laws,  translated  by 
Wro.  Frick  (published  in  1818),  it  is  said: 
"  The  trunks  and  effects  of  passengera  are  in- 
cluded in  the  adjustment  of  general  average. 
The  case  does  not  often  occur;  but,  when  it 
does,  the  question  arises,  By  what  standard 
shall  they  be  estimated?  Cleirac,  in  his  com- 
mentary upon  the  RoUe  of  Ol^ron,  says:  '  The 
passengera  are  required  to  have  produced  to 
the  master  previous  proofs  of  the  contents,  or 
obtain  indemnity  oidy  for  the  value  of  tho 
empty  trunk.'" 

In  Bedarride's  Commentaire,  Vol.  6,  the  dis- 
tinguished author,  after  quoting  Emerigon  and 
Pomier  to  the  effect  that  passengera'  bagmge 
must  contribute,  says  (§  1848):  "The  Code 
having  only  repeated  the  words  of  the  Ordi- 
nance of  1681,  we  can,  imder  it,  accept  as  set- 
tled the  principles  taught  by  Emengon  and 
Pothier.  Till  now  the  question  has  not  been 
raised.  What  has  led  to  this  result  is  that 
ordinarily  the  value  of  the  passenger's  baggage 
would  not  compensate  for  the  aelays  or  the 
expense  of  a  settlement  in  general  average,  or 
the  delays  which  would  entaU  on  navigation." 

Tfis  decree  (f  the  Dieiriet  Court  U  c^ffirmed, 
tnth  eoete  tf  this  court. 


the  paasengen.  Is  brought  Into  oiiiitrf button.  Ftnr- 
rlB  V.  Moody,  80  N.  Y.  900;  McAiidrews  v.  Thatohor. 
70  U.  8. 8  WaiL  374  (18  L.  ed.  l(S):  ColiimhfHn  Ins.  Go. 
V.  Ashby,  86  U.  8. 18  Pet.  881  (10  L.  ed.  186);  U.  8.  v. 
Ames,  1  Wood.  A  M.  81;  U.  8.  v.  Wilder,  8  Siimn.  8IB: 
V,  8.  V.  Damey,  8  Hughes,  MA.  8  Am.  L  J.  \SH;  The 
8«ren.  74  U.  8.  7  Wall.  101  (19  L.  ed.  i:«>;  The  UnvK 
77  U.  k  10  Wall.  18  (19  L.  od.  87ii):  8.  C.  6  Rlatchf.  1.18; 
The  Marquis  of  Huntly.  8  liug».  Adm.  246;  Drown 
V.  Stapyleton,  4  Bintr.  119;  Revenue  Gutter  No.  1, 1 
Brown,  A  dm.  78, 11  Law  Bep.  N.  8.  S81;  Tne  Santto- 
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sfma  Trinidad,  20  U.  8.  7  Wheat.  288  (6  L.  ed.  4S4). 
R  nk  bills  are  regarded  as  property.  Harris  v. 
Moody,  80  N.  T.  266.  Monev,  bUls  of  credit,  oboaes 
In  uction,  etc.,  are  ezcepten  only  when  earned  like 
clothes  or  luggage  under  the  personal  care  of  the 
hnssenffer  or  seaman.  Peten  v.  Millimn,  cited  In 
P  «rk.  Marine  Ins.  8th  ed.  296;  Thanas  v.  Uoyal  Bx. 
Assur.  Oo.  Mar.  Dig.  164.  It  Is  only  property  saved 
which  can  be  made  to  contribute  for  the  lost* 
8imonds  v.  White,  2  Barn,  ft  C.  806;  Soudder  v. 
Bradford,  14  Pick.  18.  See  Desty « 8hipp.ft  Adm.  0  299l 
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(....Fed.  Rep.....) 

^  CoDfltltatloiialljtwtooiistltational  ten- 
ure of  oHlGe  of  federal  Judges.  Congress, 
In  establishing  **lnf erior  coartB,"and  preecribing 
their  Jurisdictdon,  must  confer  upon  the  Judges, 
appointed  to  administer  them,  the  constitutional 
tenure  of  office,  that  of  holding  **durlng  good  be- 
havior,** before  they  can  become  Invested  with 
any  portion  of  the  Judicial  power  of  the  govern- 
ment. 

cConetitatloiial  bkw}  Interstate  Com- 
merce Commimrion;  Judicial  powers. 

The  Act  to  Uegulate  Ck>mmerce  does  not  under- 
take either  to  create  an  *Mnferlor  court,**  or  to 
Invest  the  Gommission,  appointed  thereunder, 
with  judicial  powers,  or  functions. 

8.  The  Interstate  Commerce  Commission; 
Judicial  powers*  The  Interstate  Ck>mmeroe 
Gommlaslon  is  m  vested  with  only  administrative 
powers  of  supervision  and  investigation,  which 
taU  far  short  of  maldng  It  a  court,  or  its  action 
Judicial,  in  the  proper  sense  of  the  term.  Its  ac- 
tion, or  conclusion,  upon  matten  brought  before 
It  for  investigation,  is  neither  final  nor  conclu- 
sive. Nor  is  it  invested  with  any  authority  to  en- 
force its  decision,  or  award.  It  hears,  investi- 
gates, and  reports  upon  complaints  made  before 
it,  bat  subsequent  Judicial  proceedings  are  con- 
templated, and  provided  for,  as  the  remedy  for 
the  enforcement  of  the  order  or  report  of  the 
OommisBion,  in  all  cases  where  the  party  against 
whom  Its  decision  is  rendered  does  not  yield  vol- 
untary obedience  thereto. 

4.  Interstate  Commerce  C!ommisslon;  its 
duties  and  ftanctions.  The  Commission  is 
eharged  with  the  duty  of  investigating  and  re- 
porting upon  complaints;  and  the  ftecti,  found  or 
reported  by  it  are  only  given  the  force  and 
weight  of  **prima  faeW^  evidence.  In  such  Judicial 
proceedings  as  may  thereafter  be  had,  for  the 
enforcement  of  its  recommendation, 'or  order. 
The  functions  of  the  Commission  are  those  of 
lefereos,  or  special  commtaloners,  appointed  to 
make  preliminary  Investigation  of,  and  report 
upon,  matters  for  subsequent  Judicial  examina- 
tion and  determination.  In  respect  to  interstate 
ccMnmeroe  matters,  covered  by  the  Law,  the  Com- 
mission may  be  regarded  as  the  general  referee 
of  each  and  every  drcult  Court  of  the  United 
Btates,  upon  which  the  Jurisdiction  Is  oonfened, 
of  enforcing  the  rights,  duties  and  obligations 
reoogniaed  and  enforced  by  said  law. 

i.Coiistltiitional  law;  Interstate  Com- 
Hifirnn  Commissionf  ewidenoe*  Congress, 
under  Its  sovereign  and  exclusive  power  to  regu- 
late commerce  among  the  several  States,  has  the 
power  to  create  a  commissioo,  for  the  purpose  of 
supervising.  Investigating,  and  reporting  upon, 
matten  or  complaints  connected  with,  or  grow- 
ing out  of,  interstate  commerce.   And  no  valid 

.  constitutional  objection  can  be  urged  against 
making  the  findings  of  the  Commission  Optima 
ioxM^  evidence,  in  subsequent  Judicial  proceed- 
ings. Such  a  provision  merely  prescribes  a  rule 
of  evidence,  clearly  within  well  recognized  pow- 
ers of  the  Legislature,  and  in  no  way  encroaches 
upon  the  court*8  proper  functions. 

t- Constitutional    law;    Jurisdiction    of 

*Head  notes  by  the.CouBX. 
«  L.  R.  A. 


United  States  Circnit  Court,  nnder  the 

Act  to  Regulate  Commerce.  The  Act  does 
not  make  the  circuit  court  the  mere  executioner 
of  the  Commissioners*  order,  or  recommendation, 
so  as  to  impose  upon  the  court  a  nonjudicial 
power.  The  court  Is  not  restricted  to  the  mere  min- 
isterial duty  of  enforcing  an  order  of  the  Commis- 
sion. The  suit  in  this  court  is,  under  the  provisions 
of  the  Act,  an  original  and  Independent  proceed- 
ing, in  which  the  Commissioners*  Report  is  made 
vr^ma  facie  evidence  of  the  matters  ur  tacts  there- 
in stated.  The  court  is  not  confined  to  a  mere  re- 
examination of  the  case,  as  heard  and  reported 
by  the  Commission;  but  hears  and  determines  the 
cause  ds  nooo,  upon  proper  pleadings  and  proofs; 
the  latter  including  not  only  the  prUna  facie  facts 
reported  by  the  Commission,  but  all  such  other 
and  further  testlmuny  as  either  party  may  Intro- 
duce, bearing  upon  the  matters  in  controversy. 

7.  Jurisdiction  of  the  United  States  Clr- 
coit  Court*  independent  of  citlsenship. 
The  right  asserted  by  petitioner  arises,  and  is 
claimed,  under  a  law  of  the  United  States,  which 
relates  to  a  subject  over  which  Congress  has  ex- 
clusive control;  and  this  is  sufficient  to  sustain 
the  court's  Jurisdiction,  independent  of  the  dti- 
lenship  of  the  parties  to  the  controversy,  since  it 
Involves  a  federal  question. 

8.  Common  carriers;  bridflpe  companies. 

Where  a  railroad  company,  by  contract  with  a 
bridge  company,  acquires  the  right  to  use  a 
bridge,  with  its  approaches,  for  the  engines,  oars 
and  trains  of  the  railway  company,  the  first  sec- 
tion of  the  ''Act  toBeguIate  Commerce**  regards 
the  railway  company  as  the  owner  or  operator 
of  the  bridge  and  approaches,  for  the  time  being, 
as  to  all  freight  trnnsported  by  the  railway  com- 
pany over  the  bridge.  And  as  to  aU  such  traffic, 
the  railway  company,  and  not  the  bridge  compa- 
ny, must  be  regarded  as  the  common  carrier. 
Such  a  bridge  company  Is  not,  either  In  law  or  In 
ftact,  a  common  carrier  of  interstate  traffic,  with- 
in the  scope  and  meaning  of  said  section:  and  it 
cannot  Invoke  the  provisions  of  said  Act,  to  com- 
pel railway  companies  to  transact  business  with 
or  through  such  bridge  company.  Between  such 
a  bridge  company  and  the  raUway  carriers  of 
the  country,  the  Act  establishes  no  such  redpro- 
cal  relations,  duties,  and  obligations  as  require 
the  latter  to  form  business  connections  with  the 
former. 

9.  Ccmimon  carriers;  traasflu?  romps  jifes; 
switchin^f  cars.  Where  a  corporation  whioh 
Is  under  no  legal  obligation  to  do  so,  Toluntarily 
contracts  to  switch  oars  over  Its  traOks  between 
two  or  more  raOways,  for  which  service  It  col- 
lects a  certain  switching  charge  for  switching  the 
cars,  loaded  or  empty,  but  charges  no  traffic  rates 
on  the  freight  transported,  or  transferred,  in  the 
cars,  such  corporation,  in  the  performance  of 
such  service,  assumes  none  of  the  responsibilitfei 
of  a  common  carrier,  but  only  those  of  a  switch- 
man. In  respect  to  cars  or  traffic  thus  handled, 
such  corporation  can  only  be  regarded  as  a 
switchman  or  transfer  company;  and  It  is  no 
more  a  common  carrier  of  interstate  commerce, 
or  traffic  within  the  provisions  of  the  Law.  than 
a  city  transfer  company,  which  checks  a  passen- 
ger's baggage  at  the  hotel  where  it  is  received, 
and  carries  it  for  an  agreed  compensation,  to  the 
station  of  the  railway  over  which  it  is  to  be  trans- 
ported into  another  State. 

10.  Common  carriers^  bridge  companies* 
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plain  of  another,  tbat  it  is  not  allowed  the  use  of 
thatotherHi  traoksand  terminal  faolUUea,  upon 
the  same  or  like  terms  and  conditions,  which,  un* 
der  private  contract  or  acrreement,  are  conceded 
to  other  lines. 

S4.  Act  to  Be^ulate  Commeroe;  rates  f&r 
tnuisportatioii  of  interatatetralllc.  The 

first  section  of  the  Act  provides  that  all  charges 
for  services,  rendered  by  common  carriers  sub- 
ject to  the  provisions  of  the  Law,  'Hihall  be  rea- 
sonable and  Just,**  and  prohibits  and  declares  un- 
lawful **an]r  unjust  and  unreasonable  charge.** 
This  is  the  sole  requirement  of  the  Law,  upon  the 
subject  of  rates,  which  common  carriers  subject 
to  the  provisions  of  the  Law  may  demand  for  the 
transportation  of  interstate  traffia 

V.  Througrl^  routes  and  tliroim^h  rates* 

Arrangements  in  respect  to  through  freight  traf- 
fic, and  joint  through  rates  or  charges,  as  livell  as 
the  forms  of  bills  of  lading,  and  the  apportion- 
ment to  be  made.of  such  Joint  traffic  rates,  and  of 
losses  or  damage  to  freight  in  course  of  transit, 
are  all  matters  of  private  arrangements.  Such 
arrangements,  which  usually  Include  the  recipro- 
cal interchange  of  cars,  and  the  use  of  each  other*s 
tracks  and  terminal  facilities,  are  prompted  by 
considerations  varied  and  complex.  In  some  in- 
stances, and  between  some  companies,  they  may 
be  mutually  desirable  and  beneficial,  while  in 
other  cases  and  with  other  connecting  lines,  they 
might  be  piejudlcial,  and  Injurious  to  the  Interest 
of  one,  or  both;  and  companies  in  the  latter  situ- 
ation cannot  properly  claim,  as  matter  of  right, 
what  the  former  have  acquired  under,  and  by 
virtue  of,  private  contract  or  arrangement. 


n/Thron^h  rotates  and  tbrct^gh 
discrimination  in  cbari^es  or  fitcilitles. 

At  common  law,  the  refusal  of  a  common  carrier 
to  make  through  traffic  arrangements,  at,  or 
upon  joint  through  rates,  with  one  connecting 
railroad  company,  such  as  it  makes  or  enters 
Into  with  another  connecting  line,-  does  not  con- 
stitute any  undue  or  unreasonable  discrimination 
in  charges  or  facilities. 

tr.  Through  rentes  and  through  rates; 
disertmlnation  In  charaes  or  ftMiUtiesi 
U.  8.  Bew.  Stat.  0  6858.  Section  (BBB  of 
U.  8.  Bev.  Stat^  (embracing  the  Act  of  June  IS, 
1806)  tanpoees  no  duty;  It  merely  permits,  or  au- 
thorises, the  carriage  of  traffic  from  one  State  to 
another,  and  to  that  end,  the  formation  of  con* 
tinuous  lines,  by  mutual  agreement.  It  confers 
no  power  to  compel  a  railroad  company  to  make 
through  routes  and  through  rates  with  one  oon- 
nectintf  line  because  it  has,  by  agreement,  made 
them  with  another. 

t^ThrcfOffik  routes  and  throag^h  rates; 
▲et  to  RegrvUtto  Commerce.  It  is  clear 
that  from  the  provisions  of  section  6  of  the 
Act,  two  or  more  common  carriers  may  lawfully 
enter  into  contracts,  or  agreements  for  the  estab- 
lishment of  through  routes  at  or  upon  joint 
through  rates;  because  copies  of  such  contracts 
and  agreements,  and  of  the  joint  tariffs  of  such 
carriers,  are  required  to  be  filed  with  the  Oommis- 
aion.  If,  In  the  exercise  of  the  right,  thus  im- 
pliedly If  not  expressly  recognieed,  a  common 
carrier,  by  private  arrangements  forms  a  through 
route,  and  establishes  joint  through  rates,  with 
certain  connecting  lines.  It  cannot  be  compelled 
to  concede  to  all  other  connecting  railroads  the 
same  or  equal  through  rates,  on  traffic  which  the 

latter  may  oflter  for  transportation. 

» 

n.ThF€iugh  routes  and  throug^h  rates: 
Act  to  Begrol^te  Commerce.  The  Act  does 
not  undertake  to  create  between  connecting  lines 
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such  an  agency,  or  **qua8l"  partnership  relation, 
as  is  necessarfly  Involved  in  agreements,  or  ar- 
rangements, for  the  establishment  of  through 
routes,  and  the  making  of  through  rates;  as  such 
arrangements  exist  by  contract,  express  or  im- 
plied, the  fact  that  a  common  carrier  entera  Into 
them,  with  one  or  more  connecting  Unes,  does 
not  impose  upon  such  carrier  the  duty,  or  obli- 
gation, to  make  the  same  or  like  contracts  with 
all  other  lines. 

80.  nirong^h  routes  and  tliroaig^li  rates; 
Act  to  Regulate  Commerce.  No  authority 
is  conferred  upon  common  carriers  of  interstate 
commerce,  toissue  through  tickets  to  passengers, 
or  through  bills  of  lading  for  property,  at 
through  rates,  over  connecting  lines,  In  the  ab- 
sence of  such  arrangements  between  the  compa- 
nies. 

SLThrouj^h  routes  and  tliroug^h  rates; 
Act  to  Bemlate  Commerce;  Eng^lish 
Acts  of  18M  and  1878.  The  Commission 
is  not  in  vested  with  authority  to  establish  through 
routes,  nor  to  fix  through  rates,  between  connect- 
ing lines.  The  English  Act  of  1838,  amendatory 
of  the  Act  of  1864,  did  confer  such  authority  upon 
the  English  Ck>mmission;  but  our  Act  to  Regulate 
Ck>mmeroe  contains  no  such  provision,  and  con- 
fers no  such  authority. 

82.  Throug^h  routes  and  thrangh  rates; 
rights  of  consipiors  to  route  their  ship- 
ments. An  Individual  shipper,  or  consignor, 
cannot  legally  require  a  raUroad  company  to 
send  a  shipment  by  a  particular  route,  beyond 
the  company's  line,  at  the  same,  or  equivalent 
through  rates,  which  such  company  may  have  es- 
tablished with  other  connecting  lines;  and  what 
the  individual  shipper  of  interstate  commeroe 
may  not  lawfully  demand,  common  carriers  en- 
gaged 4n  transporting  such  commeroe  may  not 
lawfully  require  of  connecting  lines. 

83.  Through  traflUCt  and  local  tralBc;  dis- 
crimination in  rates.  In  the  absence  of 
through  traffic  arrangements  between  two  rail- 
road companies,  the  one  has  the  right  to  treat 
freights  tendered  to  It  by  the  other  as  local  busi- 
ness, and  to  charge  for  the  transportation  thereof 
its  local  rates  to  destination;  and  in  doing  so,  no 
discrimination  is  made  against  the  other  compa- 
ny, on  the  traffic  It  carries.  Nor  does  the  oom- 
pany,  charging  local  rates  on  such  freights,  make, 
or  give,  any  undue  or  unreasonable  preference 
to  other  lines,  or  to  the  traffic  th^  handOe,  with 
whom  it  has  agreements  for  through  routelng, 
and  at  through  joint  rates  which  may  be  lower 
than  Its  local  rates  to  the  same  points;  because 
the  service  In  the  two  cases  is  not  the  same,  or 
IdenticaL 

84.  Act  to  Regrulate  Commerce;  U.  8.  Bew. 
Stat.  S  6868;  elfect  upon  existing  con* 
tracts.  Neither  the  Act  to  ResulateGommerce, 
nor  the  Act  of  June  Ifi.  1866  (U.  S.  Bev.  StaL 
a  6868),  was  ever  Intended  to  Invade  the  domain 
of  private  contracts  between  conunon  carriers, 
which  were  valid  when  made,  and  are  not  In  con- 
flict with  the  provisions  of  the  Law.  The  observ- 
ance of  good  faith  between  parties,  the  uphold- 
ing of  private  contracts,  and  enforcing  their  ob- 
ligations, are 'matters  of  hla-her  moment  and 
Importance  to  the  public  welware,  and  far  more 
reaching  in  their  consequences,  than  the  public 
policy  sought  to  be  established  in  the  facilitation 
of  commercial  Intercourse  among  the  States, 
which  the  Act  of  June  16, 1866,  aimed  to  promoteu 

£6.  Act  to  RegrvUute  Commerce;  rule  of 
construction  in  contests  between  ccmi* 
mem  carriers.  The  law  shoul«*  be  as  Uberally 
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eoiHlrued,  in  ttLYOr  of  oommeroe  amonff  the 
States,  as  its  ]an8:i2age  wlQ  permit;  but  when  oom- 
-plaJnt  Is  made,  or  relief  Is  sought,  solely  or  nudn- 
ty  in  the  interest  of  the  common  carriers  en- 
gaged in  the  transportation  of  such  oommerce,the 
the  act  complained  of,  or  the  right  asserted, 
should  not  rest  upon  any  doubtful  construction, 
tout  should  clearly  appear  to  have  been  forbidden 
or  conferred.  And  where  the  complainlDg  car- 
riers are  not  in  a  position  to  commend  themselves 
to  the  favorable  consideration  of  a  court  of  eq- 
uity, no  strained  construction  of  the  Law  should 
be  made,  in  order  to  afford  them,  or  either  of 
them,  the  relief  they  seek  at  the  hands  of  the 
eourt 


m  Aet  to  RegrnUtte  Commerce; 
1de»  proper,  and  equal  fitdlitlefl;  aban- 
donment* Under  the  terms  and  operations  of 
a  contract,  made  by  a  bridge  company  and  three 
railroad  companies,  the  railroad  companies  se- 
eured  and  enjoyed  all  reasonable,  proper,  and 
equal  facilities,  for  the  interchange  of  cars  and 
tralflo  between  them,  which  interchange  was 
conducted  for  many  years  at  the  reguitir,  estab- 
Ushed  yard  or  depot  of  one  of  them,  and  the  ex- 
penses of  such  interchange  was  shared  by  them, 
in  certain  proportions  fixed  by  contract*  After 
the  passage  of  the  Act  to  Regulate  Commerce, 
one  of  the  railroad  companies  voluntarily  aban- 
doned those  facilities,  and  changed  its  business  to 
another  bridge— not  in  the  interest  of  the  public, 
nor  of  the  Interstate  commerce  It  handled,  but 
for  Its  own  private  benefit  and  advantage;  and 
then  sought  to  compel  the  company  (at  whose 
yard  the  Interchange  of  traffic  had  been  con- 
ducted), to  allow  such  interchange  at  a  new  point 
of  oonnectlon,  and  to  afford  at  such  point  facul- 
ties equal  to  those  which  the  applicant  had  vol- 
nntarily  abandoned.  Held,  that  the  application 
<ragtit  not  to  be  granted. 

iT.  OooetltiitUmal  lawi  Act  to  TLegnLut^ 
Commeree*  Possessing  such  sovereign  and  ex- 
clusive power  over  the  subject  of  commerce 
among  the  States,  it  Is  difficult  to  understand  why 
Congress  may  not  legi«<late.  In  respect  thereto,  to 
the  same  extent,  both  as  to  rates,  and  all  other 
matters  of  regulation,  as  the  States  .may  do  In  re- 
spect to  purely  local  or  internal  oommeroe:  but 
iheoourt  Is  not  called  upon  in  the  present  case  to 
say  what  would  or  would  not  come  within  this 
legulattng  pow«r,  for  the  existing  Law  does  not 
undertake  to  prescribe  anything  more  upon  the 
■nbjeot  of  rates,  than  that  they  shall  be  reasoni^ 
ble  and  Just;  and  it  does  not  undertake  to  require 
aoonmion  carrier  subject  to  Its  provisions  to  es- 
tabUsh  through  routes  and  through  rates  with 
an  oonneoting  lines  merely  because  it  may  have 
done  so  with  one  of  them. 

(Decided  Januavy,  18811) 

PETITIOK  to  the  United  States  Circuit  Court 
for  the  Distiict  of  Kentucky,  by  the  Ken- 
tucky &  Indiana  Bridge  Company,  under  sec- 
tion 16  of  the  Act  to  Begmate  Commerce 
(known  as  the  Interstate  Commerce  Act),  to 
compel  the  Louisville  &  Nashville  Railroad 
Company  to  obey  an  order  of  the  Interstate 
Commerce  Commission  requiring  it  to  furnish 
to  the  Bridge  Company  (whi(£  owned  and 
operated  a  railroad  traclL)  the  same  equal  faril- 
tties  for  connection  and  interchange  of  traffic 
at  a  certain  point  which  it  furnished  to  certain 
railroad  companies  at  another  Doint.  Petition 
dimnitimd. 

2L.KA. 


On  final  bearing  before  Howell,  Circvit 
Judge,  and  Barr,  jjistrict  Judge,  on  petition, 
answer,  referee's  report,  and  exceptioos. 

The  report,  opinion,  and  order  of  the  Inter- 
state Commerce  Commission  in  question,  are 
reported  in  2  Interstate  Commerce  Reports, 
page  102. 

The  facts  and  questions  presented  are  set 
forth  in  the  present  opinion. 

Messrs.  Ramaey*  Maxwell  Sb  Ram8ey» 
Bullitt  6  Shield,  and  E.  F.  Trabue,  for 
petitioner. 

Mr,  Edward  Baxter,  with  Mr.  I^tle- 
ton  Cooke,  for  respondent: 

The  Act  to  Regulate  Commerce  is  unconsti- 
tutional. 

I.  The  power  to  regulate  commerce  among 
the  States  does  not  include  the  power  to  de- 
stroy it. 

Tliough  the  power  to  regulate  commerce 
"with"  foreign  Nations,  and  ^'wilh"  the  Indian 
Tribes,  is  given  to  Congress  in  the  same  clause 
with  the  power  to  regumte  commerce  "among" 
the  States,  and  though  Congress  may,  by  em- 
bargo, and  nonintercourse  laws,  destroy  all 
commerce  between  this  country  and  foreign 
Nations,  or  the  Indian  Tribes,  it  cannot  pass  any 
such  prohibitory  laws  in  regard  to  commerce 
among  the  States. 

See  Qrotee  v.  daughter,  40  U.  8.  15  Pet.  605, 
606  (10  L.  ed.  800) ;  Federalist  (ed.  1888)  p. 
556;  Wabcuik,  8t.  L.  di  P.  R.  Co.  ▼.  lUinoie, 
118  U.  8.  672  (Sa  L.  ed.  249);  Btmey.  Vafm- 
ers  Loan  d  Trust  Co.  116  U.  8.  881  (29  1^  ed. 
644). 

IL  The  power  "to  regulate"  commerce 
among  the  States  does  not  include  the  power  to 
crenteit. 

The  power  to  regulate  commerce  cannot  be 
more  extensive  than  the  power  to  tax.  It  is 
said  that,  subject  to  certain  limitations,  the 
power  to  tax  "reaches  every  subject,  and  may 
be  exercised  at  discretion.  But  it  riches  only 
existing  subjects.  Congress  cannot  authorize  a 
trade  or  business  within  a 'State,  in  order  to 
tat  it" 

License  Tax  Cases,  72  U.  8.  5  WalL  471  (18 
L.  ed.  600). 

If  Congress  cannot  authorize  a  business  with- 
in a  State  in  order  to  tax  it.  Congress  cannot 
force  a  citizen  of  a  State  to  engaee  in  the  busi- 
ness of  interstate  commerce  in  order  to  regulate 
his  business. 

UL  The  power  delegated  to  Congress  was 
the  power  to  regulate  commerce  "amone  the 
several  States;"  the  power  has  never  oeen 
delegated  to  Congress,  to  regulate  commerce 
among  the  people  of  the  States. 

The  history  of  this  clause  of  the  Constitution 
conclusively  proves  that  its  sole  object  was  to 
confer  upon  Congress  the  power  to  prevent,  by 
appropriate  regmation,  such  action  by  the 
several  States*  as  might  have  a  tendency  to 
prefer  their  own  commerce  over  that  of  their 
sister  States;  and  that  it  was  never  intended  to 
authorise  Congress  to  interfere  with  the  com- 
mercial transactions  of  private  citizens,  whet  her 
such  transactions  related  to  matters  wholly  con- 
fined to  a  single  State,  or  to  matters  which  ex- 
tended to  several  States. 

See  The  Federalist,  Nos.  7, 22, 42;  Gibbons  v. 
Qgden,  22  U.  S.  9  Wheat.  224. 225, 231  (6  L.  ed. 
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plain  of  another,  that  It  is  not  allowed  the  use  of 
that  otherHi  traoks  and  terminal  faofUties,  upon 
the  same  or  like  terms  and  conditions,  wbl6h,  un- 
der private  oontraot  or  acrreement,  are  oonoeded 
to  other  lines. 
S4.  Act  to  Be^iilate  Commeroes  rates  fbr 
tnuisportation  of  interstate  tralllc.  The 
flrst  seotlon  of  the  Act  provides  that  all  charsres 
for  eervloes,  rendered  by  oommon  carriers  sub- 
ject to  the  provisions  of  the  Law,  **8hall  be  rea- 
sonable and  just,'*  and  prohibits  and  declares  un- 
lawful "any  unjust  and  unreasonable  charge/* 
This  is  the  sole  requirement  of  the  Law,  upon  the 
subject  of  rates,  which  oommon  carriers  subject 
to  the  provisions  of  the  Law  may  demand  for  the 
transportation  of  interstate  traffic. 

2S.  Througrh  routes  and  tlironerh  rates. 

Arrangements  in  respect  to  through  freight  traf- 
fic, and  Joint  through  rates  or  charges,  as  well  as 
the  forms  of  bills  of  lading,  and  the  apportion- 
ment to  be  made.of  such  Joint  traffic  rates,  and  of 
losses  or  damage  to  freight  in  course  of  transit, 
toe  an  matters  of  private  arrangements.  Such 
arrangements,  which  usually  include  the  recipro- 
cal Interchange  of  cars,  and  the  use  of  each  other*8 
tracks  and  terminal  facilities,  are  prompted  by 
considerations  varied  and  complex.  In  some  in- 
stances, and  between  some  companies,  they  may 
be  mutually  desirable  and  beneficial,  while  In 
other  cases  and  with  other  connecting  lines,  they 
might  be  prejudicial,  and  Injurious  to  the  interest 
of  one,  or  both;  and  companies  In  the  latter  situ- 
ation cannot  properly  claim,  as  matter  of  right, 
what  the  former  have  acquired  under,  and  by 
virtue  of,  private  contract  or  arrangement. 

».'Throngrh  rentes  and  thnmgh  rates; 
discrimination  in  charg^es  or  fitcilities. 

At  common  law,  the  refusal  of  a  common  carrier 
to  make  through  traffic  arrangements,  at,  or 
upon  Joint  through  rates,  with  one  conn(K;ting 
railroad  company,  such  as  it  makes  or  enters 
into  with  another  connecting  line,  does  not  con- 
stitute any  undue  or  unreasonable  discrimination 
in  charges  or  facilities. 

rr.Thnntgh  rentes  and  throa^li  rates; 
diserlmination  In  charges  or  ftMilities; 
n.  B.  Bew.  Btat.  «  68ra.  Seotlon  0868  of 
U.  S.  Bev.  Stat,  (embracing  the  Act  of  June  IB, 
1806)  Imposes  no  duty;  it  merely  permits,  or  au- 
thoriaes,  the  carriage  of  traffic  from  one  State  to 
another,  and  to  that  end,  the  formation  of  con* 
tinuous  lines,  by  mutual  agreement.  It  confers 
no  power  to  compel  a  railroad  company  to  make 
through  routes  and  through  rates  with  one  con- 
necting Une  because  it  has,  by  agreement,  made 
them  with  another. 

SB.Tlironi^  rentes  and  throog^h  rates; 
▲et  to  Regulate  Gommeree*  It  Is  clear 
that  from  the  provisions  of  section  6  of  the 
Act,  two  or  more  common  carriers  may  lawfully 
«nter  into  contracts,  or  agreements  for  the  estab- 
lishment of  through  routes  at  or  upon  Joint 
through  rates;  because  copies  of  such  contracts 
and  agreements,  and  of  the  Joint  tariffs  of  such 
carriers,  are  required  to  be  filed  with  the  Gommls- 
aion.  If,  in  the  exercise  of  the  right,  thus  im- 
pliedly If  not  expressly  recognieed,  a  common 
carrier,  by  private  arrangements  forms  a  through 
route,  and  establishes  Joint  through  rates,  with 
certain  connecting  lines.  It  cannot  be  compelled 
to  concede  to  all  other  connecting  railroads  the 
same  or  equal  through  rates,  on  traffic  which  the 
latter  may  offer  for  transportation. 

SO.  Through  routes  and  through  ratest 
Act  to  Regulate  Ckimmeroe*  The  Act  does 
not  undertake  to  create  between  connecting  Unea 
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such  an  agenoy«  or  **qua8t*^  partnenlilp  reiafloo, 
as  Is  necessarily  Involved  fn  agreemeota,  cr  ar> 
rangements,  for  the  estabUshraent  of  tbroagh 
routes,  and  the  making  of  through  ratae;  as  such 
arrangements  exist  by  oontnMst,  eocpv^esa  or  hn- 
plied,  the  fact  that  a  oommon  carrier  entefs  into 
them,  with  one  or  more  oonneo^ng  lloea,  dos 
not  Impose  upon  such  carrier  tbe  duty,  or  obli- 
gation, to  make  the  same  or  like  contceeta  with 
all  other  lines. 


80.  Through  routes  and  throBOgli 
Act  to  Regulate  Commerce.  No  authority 
Is  conferred  upon  common  carriers  of  intentats 
commerce,  toiasue  through  tioketa  to  pasBengen, 
or  through  bills  of  hiding  for  property,  at 
through  rates,  over  connecting  lines,  in  the  ab- 
sence of  such  arrangements  between  the  ooapsr 
nles. 

81.  Through  routes  and  througli 
Act  to  Regulate  Comiaeroe; 
Acts  of  1854  and  1878.  The  Ooi 
Is  not  invested  with  authority  to  eetabUah  tfaroni^ 
routes,  nor  to  fix  through  rates,  between  connect 
ing  lines.  The  E^lish  Act  of  1878,  amendatoiy 
of  the  Act  of  1854,  did  confer  such  authority  upeo 
the  EngUsh  Commission;  but  our  Act  to  Regolaa 
Ck>mmerce  contains  no  such  provlaioa,  and  con- 
fers no  such  authority. 

8S.  Through  routes  and  througli  rates; 
rights  of  consignors  to  route  their  ship- 
ments*  An  individual  shipper,  or  oooslgnor. 
cannot  legally  require  a  railroad  ootmpany  to 
send  a  shipment  by  a  particular  route,  beyooi 
the  company^  line,  at  the  same,  or  eqiiivaleni 
through  rates,  which  such  company  majr  have  es> 
tablished  with  other  connecting  lines;  and  wlat 
the  individual  shipper  of  interstate  oomineroe 
may  not  lawfully  demand,  common  carrienea- 
gaged  4n  transporting  such  commerce  may  w& 
lawfully  require  of  connecting  lines. 


83.  Through  traffic*  andlocal 
crimination  in  rates.  In  the  ahaenoe  of 
through  traffic  arrangements  between  two  rail- 
road companies,  the  one  has  the  right  to  tiest 
freights  tendered  to  It  by  the  other  as  ioeal  bad- 
ness, and  to  charge  for  the  transportation  thenof 
its  local  rates  to  destination;  and  In  doing  so.  bo 
discrimination  is  made  against  the  other  oompa- 
ny,  on  the  traffic  it  carries.  Nor  does  the 
pany,  charging  local  rates  on  such  freightB, 
or  give,  any  undue  or  unreasonable  preA 
to  other  lines,  or  to  the  traffic  they  handle,  with 
whom  It  has  agreements  for  through  rmitnlag, 
and  at  through  Joint  rates  which  may  he  lower 
than  Its  local  rates  to  the  same  potDfes;  becaass 
the  service  In  the  two  oases  Is  not  the  same,  or 
identlcaL 

84.  Act  to  Regulate  Ccnnmeree;  U*  CL  Ber. 
Stat.  S  6868;  etttod  upon  ezistiift^  con- 
tracts. Neither  the  Act  to  ResulateOommeice. 
nor  the  Act  of  June  Ifi.  1866  (U.  8.  Bev.  StaL 
a  6868),  was  ever  Intended  to  Invade  tbe  damia 
of  private  contracts  between  oommon  carriei^ 
which  were  valid  when  made,  and  are  not  in  con- 
flict with  the  provisions  of  the  Law.  Theobeerr- 
ance  of  good  faith  between  partfes,  the  uphold- 
ing of  private  contracts,  and  enf  orolnR  their  ob- 
ligations, are* matters  of  hio'her  moment  and 
Importance  to  the  public  welware,  and  fkr  mora 
reaching  in  their  consequences,  tlian  tbe  pubbe 
policy  sought  to  be  established  In  the  fanilitattnp 
of  commercial  intercourse  amomr  tbe  States, 
which  the  Act  of  June  16, 1866,  atanedto  promoca 

£&Aet  to  Regulate  Oommeroes  role  o£ 
construction  in  contests  Lftit  wetin  ceai* 
mem  carriers.  The  law  shoal'  bem  Ubcnliy 
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eoMtrued,  In  Ulvot  of  oommeroe  among  the 
States.  M  Its  language  wlQ  permit;  but  when  com- 
^daint  Is  made,  or  relief  Is  sought,  solely  or  main- 
I7  m  the  Interest  of  the  common  carriers  en- 
gaged In  the  transportation  of  such  commerce,the 
the  act  complained  of,  or  the  right  asserted, 
should  not  rest  upon  any  doubtful  oonstruotion, 
but  should  clearly  appear  to  have  been  forbidden 
or  conferred.  And  where  the  complaining  car- 
riers are  not  in  a  position  to  commend  theu^selves 
to  the  ftivorable  conslderatlOD  of  a  court  of  eq- 
uity, no  strained  construction  of  the  Law  should 
be  made.  In  order  to  afford  them,  or  either  of 
them,  the  relief  they  seek  at  the  hands  of  the 
court. 


ML  Actio  Beg^ulate  Commeree; 
lde»  proper*  and  equal  fitcilitlefl;  aban- 
donment. Under  the  terms  and  operations  of 
a  contract,  made  by  a  bridge  company  and  three 
railroad  companies,  the  railroad  companies  se- 
cured and  enjoyed  all  reasonable,  proper,  and 
equal  fisciiitles,  for  the  Interchange  of  cars  and 
teUBc  between  them,  which  interchange  was 
conducted  for  many  years  at  the  reguhtr,  estab- 
lished yard  or  depot  of  one  of  them,  and  the  ez- 
peoses  of  such  interchange  was  shared  by  them. 
In  certain  proportions  fixed  by  contract*  After 
the  passage  of  the  Act  to  Begulate  Commerce, 
one  of  the  railroad  companies  voluntarily  aban* 
doned  those  facilities,  and  changed  ito  business  to 
another  bridge— not  in  the  interest  of  the  public, 
nor  of  the  Interstate  commerce  it  handled,  but 
for  Ita  own  private  benefit  and  advantage;  and 
then  sought  to  compel  the  company  (at  whose 
yard  the  interchange  of  traffic  had  l>een  con- 
ducted), to  allow  such  interchange  at  a  new  pc^t 
of  connection,  and  to  alf ord  at  such  point  facili- 
ties equal  to  those  which  the  applicant  had  vol- 
nntarlly  abandoned.  Held,  that  the  application 
ooght  not  to  be  granted. 

17.  Coostttnlional  law;  Act  to  Regulate 
Ckwnmeree*  Possessing  such  sovereign  and  ex- 
clusive power  over  the  subject  of  commerce 
among  the  States,  it  Is  difficult  to  understand  why 
OongresB  may  not  legi^'late.  In  respect  thereto,  to 
the  same  extent,  both  as  to  rates,  and  all  other 
matters  of  regulation,  as  the  States  may  do  In  re- 
spect to  purely  local  or  Internal  commerce:  but 
ttiecoun  is  not  called  upon  in  the  present  case  to 
lay  what  would  or  would  not  come  within  this 
regulating  powtv,  for  the  existing  Law  does  not 
undertake  to  prescribe  anything  more  upon  the 
subject  of  rates,  than  that  they  shall  be  reasoni^ 
hie  and  just;  and  it  does  not  midertake  to  require 
a  common  carrier  subject  to  Ito  provisions  to  es- 
tablish through  routes  and  through  rates  with 
aU  connecting  lines  merely  because  It  may  have 
done  so  with  one  of  theoL 

(Decided  January,  18811) 

PETITION  to  the  United  States  Cinmit  Court 
for  the  District  of  Kentucky,  by  the  Een- 
tacky  &  Indiana  Bridge  Company,  under  sec- 
tion 16  of  the  Act  to  Regulate  Commerce 
(known  as  the  Interstate  Commerce  Act),  to 
compel  the  Louisville  &  Nashville  Railroad 
Company  to  obey  an  order  of  the  Interstate 
Commerce  Commission  requiring  it  to  furnish 
to  the  Bridge  Company  (which  owned  and 
operated  a  railroad  track)  the  same  equal  faril- 
iUes  for  connection  and  interchange  of  traffic 
at  a  certain  point  which  it  furnished  to  certain 
railroad  comfMtniesat  another  ix>int.  Petition 
ditmitmL 
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On  final  bearing  before  Howell,  Circvit 
Judge,  and  Barr,  District  Judge,  on  petition, 
answer,  referee's  report,  and  exceptions. 

The  report,  opinion,  and  order  of  the  Inter- 
state Commerce  Commission  in  question,  are 
reported  in  2  Interstate  Commerce  Reports, 
page  102. 

The  facto  and  questions  presented  are  set 
forth  in  the  present  opinion. 

Messrs,  Ramsey*  Maxwell  A  Ramsey* 
Bullitt  6  Shield*  and  £•  F.  Trabue,  for 
petitioner. 

Mr.  Edward  Baxter,  with  Mr,  Little- 
ton Cooke*  for  respondent: 

The  Act  to  Regulate  Commerce  is  unconsti- 
tutional. 

I.  The  power  to  regulate  commerce  among 
the  States  does  not  include  the  power  to  de- 
stroy it, 

lliough  the  power  to  regulate  commerce 
<'with"  foreign  Nations,  and  ^'wilb"  the  Indian 
Tribes,  is  given  to  Congress  in  the  same  clause 
with  the  power  to  regulate  commerce  "among" 
the  States,  and  though  Congress  may,  by  em- 
bargo, and  nonintercourse  laws,  destroy  all 
commerce  between  this  country  and  foreign 
Nations,  or  the  Indian  Tribes,  it  cannot  pass  aoy 
such  prohibitory  laws  in  regard  to  commerce 
among  the  States. 

See  Oroves  v.  Slaughter,  40  U.  8. 15  Pet.  506, 
606  (10  L.  ed.  800) ;  Federalist  (ed.  1888)  p. 
566;  Wabash,  St.  L.  d  P.  B,  Co.  ▼.  lUinols, 
118  U.  S.  672  (Sa  L.  ed.  249);  Stone  v.  Farm- 
ers Loan  d  Trust  Co.  116  U.  B.  881  (29  U  ed. 
644). 

IL  The  power  "to  regulate"  commerce 
among  the  States  does  not  include  the  power  to 
create  it 

The  power  to  regulate  oommeroe  cannot  be 
more  extensive  than  the  power  to  tax.  It  is 
said  that,  subject  to  certain  limitations,  the 
power  to  tax  "reaches  every  subject,  and  may 
be  exercised  at  discretion.  But  it  riches  only 
existing  subjects.  Congress  cannot  liuthorize  a 
trade  or  business  within  a 'State*  in  order  to 
tat  it- 

License  Tax  Cases,  72  U.  8.  6  Wall.  471  (18 
L.  ed.  600). 

If  Congress  cannot  authorize  a  business  with- 
in a  State  in  order  to  tax  it.  Congress  cannot 
force  a  citizen  of  a  State  to  engaee  in  the  busi- 
ness of  interstate  commerce  in  order  to  regulate 
his  business. 

m.  The  power  delegated  to  Congress  was 
the  power  to  regoUte  commerce  "amons  the 
several  States;"  the  power  has  never  been 
delegated  to  Congress,  to  regulate  commerce 
among  the  people  of  the  Stetes. 

The  history  of  this  clause  of  the  Constitution 
conclusively  proves  that  ita  sole  object  was  to 
confer  upon  Congress  the  power  to  prevent,  by 
appropriate  regmation,  such  action  by  the 
seversu  States,  as  might  have  a  tendency  to 
prefer  their  own  commerce  over  that  of  their 
sister  States;  and  that  it  was  never  intended  to 
authorize  Congress  to  interfere  with  the  com- 
mercial transactions  of  private  citizens,  whet  her 
such  transactions  related  to  matters  wholly  con- 
fined to  a  single  State,  or  to  matters  which  ex- 
tended to  several  States. 

See  The  Federalist,  Nos.  7, 22, 42;  Gibbons  t. 
Ogden,  22  U.  S.  9  Wheat.  224, 226, 281  (6  L.  ed. 
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28);  Southern  Steamship  Co.  y.  New  Orleans 
Fort  Wardens,  73  U.  S.  6  Wall.  83  (18  L.  ed. 
750);  Veazie  v.  Moor,  55  U.  S.  14  How.  574  (14 
L.  ed.  646);  Passenger  Cases,  48  U.S. 7  How.  394, 
445  (12  L.  ed.  702);  State  Freight  Tax  Case,  82 
U.  S.  16  Wall.  275  (21 L.  ed.  161);  State  Tannage 
Tax  Cases,  79  U.  S.  12  Wall.  214  (20  L,  ed.  873); 
Lieense  Cases,  46  U.  S.  5  How.  695  (12  L.  ed. 
256);  Welton  ▼.  Missouri,  91 U.  S.  280  (23  L.  ed. 
349);  Gloucester  Ferry  Co,  v.  Pennsylvania,  114 
U.  8.  204(29  li.  ed.  162);  Brown  v.  Maryland, 
25  U.  S.  12  Wheat.  438, 440  (6 L.  ed.  678);  State 
Tax  on  R.  R,  Gross  Receipts,  82  U.  S.  15  Wall. 
297  (21  L.  ed.  169);  6  Elliott,  Debates  (ed.  of 
1881),  pp.  112, 119. 

lY.  The  cases,  involviDi;  a  oonstructioD  of 
the  clause  of  the  Constitution  coDferring  upon 
Congress  the  power  to  regulate  com  merce  among 
the  States,  which  have  come  before  the  supreme 
court  for  decision,  have  all  arisen  upon  state 
legislation,  where  some  Slate  has  attempted  to 
discriminate  against  the  commerce  of  other 
Slates;  or  to  Impose  a  tax,  or  other  burden  upon 
it;  or  to  oppose  some  obstruction  to  it. 

.  The  cases  decided  prior  to  1876  are  summar- 
ized by  Justice  Field  as  follows:  Upon  an  ex- 
amination of  the  cases,  it  will  be  lound  that 
the  le^slation  involved,  imposed  a  tax  upon 
some  instrument  or  subject  of  commerce,  or 
exacted  a  license  fee  from  parlies  engaged  in 
commercial  pursuits,  or  created  an  impediment 
to  the  free  navigation  of  some  public  waters, 
or  prescribed  conditions  In  accordance  with 
whiqh  commerce  in  particular  articles,  or  be- 
tween particular  places,  was  leauired  to  be  con- 
ducted. In  all  Uie  cases  the  legisiation  con- 
demned operated  directly  upon  com  merce,  either 
by  way  of  tax  upon  its  business,  license  upon 
its  pursuit  in  particular  channels,  or  conditions 
for  carrying  it  on. 

Slierlock  v.  AUing,  93  U.  8.  102  (28  L.  ed. 
820). 

The  cases  decided  since  1876  can  all  be  di- 
vided into  the  same  classes. 

In  the  following  ca^es,  a  State  by  its  legisla- 
tion, attempted  to  impose  a  tax  upon  com- 
merce  * 

CooicY,  Pennsylvania,  97  U.  S.  569,570  (24  L. 
ed  1016);  Guyy,  Baltimore,  100  U.  S.  484  (26 
L.  ed.  743^  WeMer  v.  Virginia,  103  U.  8.  350 
(26  L.  ed.  567);  Western  U.  Teleg,  Co.  v.  Texas, 
106  U.  S.  460  (26  L.  ed.  1067);  Nmo  York  v. 
Compagnie  Generale  TransaUantique,  107  U. 
8.  69  (27  L.  ed.  383);  Fargo  v.  Michigan,  121 
U.  8.  230  (30  L.  ed.  888);  Philadelphia  A  S. 
Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326 
(80  L.  ed.  1200);  Ratterman  v.  Western  U.Teleg. 
Co.  127  U.  8.  411  (32  L.  ed.  2?9). 

In  the  following  cases  a  State,  by  its  legisla- 
tion, attempted  to  require  a  license  for  carrying 
on  commerce: 

M<n'an  v.  New  Orleans,  112  U.  S.  75  (28  L.ed. 
666);  Gloucester  Femf  Co.  v.  Pennsylvania,  114 
U.  8.  196  (29  L.  ed.  158);  Wulling  v.  Mic/tigan, 
116  U.  8.  446  (29  L.  ed.  C91);  1  Wear  J  v.  Pull- 
man  Southern  Car  Co.  117  U.  8.  34  (29  L.  cd. 
786);  Robbings.  Shelby  Count?/  Taxing  IMst.  120 
U.  8.  489  (30  L.  ed.  601);  Corstm  v.  Maryland, 
120  U.  S.  502  (80  L.  ed.  099);  Lelnup  v.  Mofnle, 

127  U.  S.  640  (32  L.  ed.  811);  Atilier  v.  Ttxas, 

128  U.  8.  129  (32  L.  ed.  3C8). 

In  the  following  cases  a  State,  by  its  legisla- 
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tion,  attempted  to  impose  conditions  for  carry' 
ingon  commerce: 

Hannibal  &  St.  J.  R.  Co.  ▼.  Husen,  95  U.  8. 
470  (24  L.  ed.  529);  Pensaeola  TeUg.  Co.  y. 
Western  U.  Tdeg.  Co.  96  U.  8.  10  (24  L.  ed. 
710):  Fa5a«A,  St.  L.  d  P.  R.  Co.  v.  lUinais, 
118  U.  8.  557(30  L.ed.  224);  Western  U.  Teleg. 
Co.  V.  Pendleton,  122  U.  8.  847  (30  L.  ed.  1187); 
Bowman  v.  C?iicago  4b  N.  W.  R.  Oo.  126  U.  8. 
466  (31  L.  ed.  70()). 

In  aU  cases  referred  to  above  the  action  con- 
demned by  the  court  was  state  action,  and  not 
the  action  of  private  citizens.  In  no  case  has 
the  court  hela  that  the  actions  or  contracts  of 
individuals  were  illegal  or  void,  simply  because 
they  may  have  amounted  to  burdens  upon,  or 
discriminations  in  regard  to,  commerce  passing 
between  the  States. 

Y.  There  is  nothing  in  the  Constitution  that 
requires  the  regulating  power  of  Congress  to 
be  exercised  by  legislation. 

**This  power  of  regulation  mav  be  exercised 
without  legislation  as  well  as  with  it." 

Hall  V.  De  Cuir,  95  U.  8.  490  (24  L.  ed.  648). 

Inaction  by  Congress  on  this  subject  is  equi  va 
lent  to  a  declaration  that  interstate  commerce 
shall  be  free  and  un trammeled,"  so  far  as 
state  action  is  concerned. 

Welton  V.  Missouri,  91  U.  8.  282  (23  L.  ed. 
350). 

It  is  conceded,  however,  that  congressional 
regulation  is  not  limited  to  inaction.  Congress 
may  regulate  state  action  by  legislation,  as 
well  as  without  it:  and  many^cases  may  arise 
where  legislation  by  Congress  may  be  neces 
sary. 

But  when  Congress  attempts  to  regulate  by 
legislation,  or  otherwise,  the  acts  or  contracts 
or  private  citizens,  merely  because  they  may 
amount  to  commerce  passing  between  the 
States,  then  it  assumes  to  exercise  a  power 
which  the  framers  of  the  Constitution  never 
dreamed  of  conferring. 

YI.  While  laws  affecting  steamboats,  steam 
ships,  and  other  vessels  upon  navigable  waters, 
have  at  all  times  been  regarded  as  commercial 
regulations,  such  has  not  been  the  case  in  re- 
spect to  laws  affecting  roads. 

See  Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  285 
(6  L.  ed.  23):  Baltim4yre  d  0.  Tt.  Co.  v.  Mary- 
land, 88  U.  8.  21  Wall.  470,  471  (22  L.  ed.  688); 
Veazie  v.  Moor,  65  U.  8. 14  How.  574(14  L.  ed. 
645). 

Vn.  The  rights  of  commerce  delected  to 
Congress  by  the  Constitution,  give  to  it  no  au- 
thority to  invade  the  rights  of  private  property. 
The  franchise  to  charge  tolls,  fares  and  freights 
is  a  valuable  property  interest,  conferred  upon 
the  turnpike  and  railroad  companies  by  the 
States;  and  while  such  franchises  are  subject  to 
public  use,  upon  payment  of  lawful  char^, 
they  are  the  private  property  of  the  companies, 
and  cannot  be  taken  by  the  tJniied  States  with- 
out due  compensation. 

Conway  v.  Taylor,  66  U.  8. 1  Black,  632,  684 
(17  L.  ed.  202,  203);  State  Freight  Tax  Case,  82 
U.  8.  15  Wall.  277,  278  (21  L.  ed.  162);  Passen- 
ger Cases,  48  U.  8.  7  How.  403  (12  L.  ed.  7U2); 
Searight  v.  Stokes,  44  U.  S.  8  How.  179  (11  L. 
ed.  537). 

YIII.  The  "Act  to  Regulate  Commerce"  con- 
fers upon  the  Interstate  Commerce  Commission 
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Judicial  powers,  in  violation  of  the  Con- 
stitution. 

See  U.  S.  Const,  article  8,  §  1;  Act  to  Reg- 
ulate Commerce,  §§  12,  18,  14,  16,  16,  17,  18; 
Rules  of  Practice  of  Commission,  1  Inters. 
Com.  Rep.  Appendix  I,  1  Inters.  Com.  Com. 
Rep.  p.  4;  United  States  v.  Femira,  54  U.  8. 
18  How.  46  (14  L.  ed.  42);  VniUd  States  v.  Ar- 
redondo,  81  U.  8.  6  Pet.  708,  709(8  L.  ed.  547); 
mode  Jdand  ▼.  Maesaehusette,  87  U.  8. 12  Pet. 
718.  750,  751  (9  L.  ed.  1288). 

The  Interstate  Commerce  Commission  is  au- 
thorized to  exercise  every  judicial  power  known 
lo  a  court,  except  tbe  power  to  issue  effective 
process  to  enforce  its  decrees. 

The  members  of  the  Commission  hold  office 
for  the  term  of  two,  three,  four,  five,  and  six 

J  ears  respectively  (sec.  11);  and  none  of  them 
old  "durinji;  good  behavior."  Conjpress 
must  not  only  ordain  and  establish  inferior 
courts  within  a  State  and  prescribe  their  Juris- 
diction, but  the  Jud£;e8  appointed  to  administer 
them  must  possess  the  constitutional  tenure  of 
office  [Const,  art.  8,  g  1]  before  they  can  become 
invested  with  any  portion  of  the  Judicial  power 
of  the  Union.  There  is  no  exception  to  this 
rule  in  the  Constitution. 

Benner  v.  PaHer,  50  U.  8. 9  How.  244  (18  L. 
ed.  119), 

IX.  The  Act  of  Congress  "to  Regulate  Com- 
merce" confers  upon  this  court  nonjudicial 
power. 

See  Murray  ▼.  ^Toboken  Land  dh  Imp.  Oo.  59 
XT.  8. 18  How.  284  (15  L.  ed.  877);  HhodeMand 
▼.  Maseaehvsetts,  87  U.  8.  12  Pet.  718  (9  L.  ed. 
1233). 

"Federal  courts,  under  the  Constitution, 
cannot  be  made  the  aids  to  any  investigation  by 
a  commission  or  committee  into  the  affairs  of 
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anyone. 

Be  Pacific  Railway  Oommissi&n,  82  Fed. 
Rep.  258. 

J»ekson»  O,  J,,  delivered  the  opinion  of  the 
court: 

On  Fehruary  10,  1888,  the  Kentucky  &  Indi- 
ana Bridge  Company,  a  corporation  created  by 
the  Laws  of  Kentucky  and  Indiana,  owning  and 
operating  a  bridge  across  tbe  Ohio  River  be- 
tween Louisville  and  New  Albany,  and  claiming 
to  be  a  common  carrier  of  interstate  commerce, 
filed  its  petition  before  the  Interstate  Commerce 
Commission,  against  the  Louisville  &  Nashville 
Railroad  Company,  allefiong,  as  the  groiind  of 
its  complaint,  that  said  Railroad  Companv,  in 
violation  of  the  provisions  of  the  Act  to  Regu- 
late Commerce,  approved  February  4, 1887,  and 
in  combination  and  conspiracy  with  (he  Lou- 
isville Bridge  Company,  a  corporation  own- 
ing and  operating  the  only  other  brid^  across 
tbe  Ohio  River  at  Louisville,  and  with  other 
railroad  companies  interested  in,  and  using, 
said  last  named  bridge,  for  the  purpo'^e  of 
preventing  or  obstructing  the  tranpfer  of  traflic 
and  freight  over  petitioner's  briiigc,  liad  re- 
fused, and  was  still  refusing,  to  iiUercliange 
traffic  with,  or  to  receive  from  pciilionpr,  or 
the  railroad  companies  using  its  l/rid<:e,  cnrs.  or 
freight,  tendered  said  Louisville  &  Nashville 
Railroad  Companv,  for  traLPportntion  over  iis 
line  or  lines  southward,  or  to  deliver  to  peii- 
♦ioner,  or  any  railroad  company  using  its  tracks 
and  bridge,  freights  arriving  by  the  Louisville 
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&  Nashville  Railroad  at  Louisville,  for,  or  con- 
signed to  points  on  petitioner's  said  railway,  or 
to  any  railroad  connecting  therewith  at  New 
Albany;  although  said  Louisville  &  Nashville 
Railroad  Company  afforded  such  facilities  for 
the  interchange  of  traffic,  to  said  Louisville 
Bridjge  Company,  and  to  the  railroads  north  of 
the  Ohio  River  using  that  bridge.  Tbe  point 
of  connection  between  petitioner's  track  and 
that  of  the  Louisville  &  Nashville  Railroad,  at 
which  said  interchange  of  traffic  was  de- 
manded and  refused,  was  at  Seventh  Street 
and  Magnolia  Avenue,  in  the  City  of  Louis- 
ville. The  prayer  of  the  petition  was  "that 
the  defendant  (the  Louisville  &  Nashville 
Railroad  Company)  he  required,  by  the  order 
of  the  Commission,  to  interchange  traffic  with 
the  petitioner,  and  with  the  railway  companies 
using  its  railroad,  at  said  point  oi  connection 
at  Seventh  Street  and  Magnolia  Avenue,  and 
to  receive  from  f)etitioner,  and  said  railway 
companies  using  its  railroad,  all  freight  tend- 
ered by  it  or  them  to  said  defendant  for  trans- 
portation to  points  on,  or  beyond,  and  by  way 
of  its  railroad  or  railroads,  and  to  deliver  to 
petitioner,  and  to  the  railroad  companies  using 
petitioner's  railroad,  at  said  point  of  connect  ion, 
all  freiffhta  arriving  at  Louisville,  over  defend- 
ant's railroad,  and  consigned  to  petitioner,  or 
to  railroad  companies  usin^  petitioner's  rail- 
road, or  to  points  on  the  Ime  of  petitioner's 
railroad,  or  the  railroads  using  its  track." 

In  its  answer  to  said  petition,  the  defendant 
did  not  concede  that  the  petitioner  was  a  com- 
mon carrier  of  interstate  commerce.  It  admit- 
ted the  physical  connection  of  its  own  and  the 
petitioner's  tracks,  at  Seventh  Street  and  Mag- 
nolia Avenue,  which  connection,  under  its 
charter,  it  could  not  prevent;  but  denied  that 
such  connection  imposed  upon  it,  either  hy  the 
state  or  federal  law,  the  duty  of  making  a  busi- 
ness connection  for  the  interchange  of  traffic 
at  that  point. 

It  denied  that  said  connection  was  a  suitable 
and  convenient  place  for  the  interchange  if 
cars,  or  freight,  with  the  petitioner,  or  railroads 
using  its  tracks  and  brid^,  for  the  reason  that 
neither  itself  nor  the  petitioner  had  any  de|:t>t, 
platforms,  buildings  or  other  suitable  facilities 
there,  for  the  interchange  of  traffic,  and  be- 
cause defendant  had  no  clerks,  agents,  car  in- 
spectors, repairers  or  other  employes  at  that 
point,  to  attend  to  the  business  of  such  inter- 
changes. 

It  further  denied  that  such  interchange  at 
said  point  could  be  made  without  the  use  of  its 
tracks  and  terminal  facilities  by  the  petitioner. 
It  further  claimed  that  tbe  requirement  to  inter- 
change traffic  at  said  point  of  connection  would 
be  unreasonable  and  improper,  because  the  de- 
fendant already  bad  in  the  City  of  Louisville 
four  regular  yards  and  depots,  with  ample  fa- 
ciliiiesand  accommodations  for  the  handling 
and  interchange  of  traffic  arriving  at  or  going 
from  said  citv.  That  its  main  yard  and  depot 
for  the  reception  and  delivery  of  freight  was 
at  Ninth  Street  and  Broadway,  in  the  City  of 
Louisville,  where  it  interchanged  traffic  with 
the  Louisville  Bridge  Company,  and  the  rail- 
roads north  of  the  Ohio  River  using  that  bridge, 
and  where  it  had  ample  accommodations,  and 
an  adequate  force  of  clerks,  agents  and  em- 
ployes to  transact  the  business,  and  to  make 
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all  excbanges  of  traffic.  Tbe  defendant  fur- 
tiier  set  up  tbe  fact  that,  in  1873,  it  bad 
entered  into  a  written  contract  witb  said  Louis- 
ville Bridee  Company,  and  with  the  Jefferson- 
yilie,  Madison  &  Indianapolis  Railroad  Com- 
pany, and  the  Ohio  &  Mississippi  Railroad 
Company,  under  and  hyvirtoe  ol^  which  it  had 
agreed  to  interchange  mights  and  traffic  with 
said  railroad  companies,  and  any  other  com- 
pany using  said  bridge,  upon  certain  terms 
more  favorable  to  itself  than  tbe  Kentucky  & 
Indiana  Bridge  Company  had,  or  could  oner, 
and  which  contract  (hereafter  fully  set  out) 
defendant  felt  was  still  obligatory  and  bindi ag 
upon  it  For  these  and  other  reasons  set  forth 
in  its  answer,  the  Louisville  A  Nashville  Rail- 
road Company  claimed  that  it  was  not  discrim- 
inating airaiDSt  petitioner,  and  was  Justified  In 
not  acceding  to  its  demand  for  an  interchange 
of  traffic  at  the  Seventh  Street  and  Magnolia 
Avenue  connection,  as  such  interchange  with 
petitioAer  at  that  point  would  entail  upon  it 
extra  expense,  inconvenience,  and  trouble,  and 
compel  it  to  violate  its  contract  and  obliga- 
tions with  the  Louisville  Bridge  Company. 

On  the  issues  thus  made,  testimony,  oral  and 
written,  was  presented,  and  arguments  were 
heard,  before  the  Interstate  Commerce  Com- 
mission,  which,  on  August  3, 1888,  rendered 
its  decinon  in  the  premises  as  follows: 

"  This  case  having  been  heretofore  submit- 
ted on  the  evidence,  and  on  written  and  print- 
ed briefs,  and  having  been  maturely  consid- 
ered, and. the  Commission  now  finding  that 
complainant  is  a  common  carrier,  and  that,  as 
such,  defendant  Is  bound  and  obliged  by  law 
to  give  to  it  equal  faeilitlies  for  tbe  interchange 
of  traffic,  to  those  it  affords  to  other  common 
carriers;  that  defendant  cannot  lawfully  ufuse 
to  receive  traffic  which  is  brought  to  it  over 
tbe  bridge  of  the  eompldnant,  on  the  ground 
that  the  railroad  company  bringing  it  had  con- 
tracted with  defendant  to  bring  all  its  tniffic 
acroflB  the  Ohio  River  at  this  point  on  the  Lou- 
isville bridge;  and  that  the  point  of  connection 
of  complainant's  line  with  oefendant's  road,  in 
the  CiQr  of  Louisville,  is  a  suitable  poini  at 
wfiich  aefendant  should  receive  traffic  for  and 
from  complainant— it  is  now  ordered  that  the 
complaint  be  and  the  same  is  hereby  sus- 
tained, and  that  defendant  cease  from  refusing 
to  receive  from  complainant,  and  the  carriers 
using  its  track,  the  traffic  brought  and  offered 
to  it  at  the  point  of  connection  aforesaid.  It  te 
further  ordered  that  defendant  allow  and  af- 
ford to  oomii  ainant,  as  a  common  carrier,  at 
that  point,  the  same  equal  facilides  which  it 
afforoa  to  other  common  carriers  at  the  points 
of  connection  with  their  lines  respecUTely. 
And  it  is  foither  ordered  that  a  notice  embody- 
ing this  order  be  forthwith  sent  to  tbe  defend- 
ant corporation,  together  with  a  copy  of  the 
report  and  opinion  of  the  Commiraion  herein, 
in  conformity  with  the  provisions  of  the  fif- 
teenth section  of  the  Act  to  Regulate  Com- 
merce." 

Notice,  embodying  the  order  of  the  Commis- 
sion, together  with  a  copy  of  its  report  and 
opinion  in  the  promises,  was  promptly  sent  to, 
and  received  oy,  the  Louisville  &  JNashville 
Railroad  Company;  and  thereafter,  on  the  12ib 
day  of  September,  1888,  the  Kentucky  &  In- 
diana Bridge  Company  tendered  to  the  Louis- 
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ville  &  Nashville  Railroad  Company,  at  said 
point  of  connection  (Seventh  Street  and  Mag- 
nolia Avenue  in  the  City  of  Louisville),  a  Cin- 
cinnati. Hamilton  &  Davton  car.  No.  18,083, 
from  Cincinnati,  Ohio,  via  the  Ohio  A  Missis- 
sippi Railway,  loaded  with  machinery,  con- 
signed to  Columbia,  Tenn.,  a  point  on  the 
Nashville  &  Decatur  division  of  the  Louisville 
&  Nashville  Railroad — which  tbe  latter  de- 
clined to  receive.  The  general  freight  agent 
of.  the  Kentucky  &  Indiana  Bridge  Company, 
in  making  tender  of  this  car,  addressed  to  T. 
J.  Kean,  the  hgent  of  the  Louisville  &  Nash- 
ville Railroad  Company,  under  date  of  Septem- 
ber 13,  1888,  the  following  note: 

"  Dear  Sir— Cincinnati,  Hamilton  &  Davton 
car  18,0H3,  from  Cindnuati,  via  Ohio  &  Missis- 
sippi Railroad  and  the  Kentucky  &  Indiana 
Bndge  Company,  containing  mschinery  for 
Columbia,  Tenn.,  is  now  standing  on  track, 
connecting  Louisville  &  Nashville  Railroad  and 
the  Kentucky  &  Indiana  Bridge  Company's 
belt  line,  at  Seventh  Street  and  Magnolia  Ave- 
nue, and  convenient  for  your  engine  to  get  hold 
of  it.  The  regular  billing  for  wis  car  has  been 
sent  to  your  office,  by  tbe  Ohio  &  Mississipoi 
people,  in  the  iisual  manner.  Please  say  If 
you  will  accept  and  forward  this  freight.'* 

The  billing  referred  to  in  said  letter,  which 
was  sent  by  the  Ohio  &  Mississippi  Railway  to 
the  Louisville  &  Nashville  Railroad,  was  in 
the  following  form: 

(FORM  1830.) 

L.  ft  N.— Louisville,  Sept  13, 188a 
M.  Harry  Smythe,  Columbia,  Tenn., 
No.  l43. 

To  Ohio  ft  Mississippi  Railway  Co.  Dr^ 
For  transportation  of  merohandise  uom  Cin- 
cinnati, 9. 13, 1888, 
W.  B.  MenL  car  18.083,  0.  H.  D. 


«T  • 

• 

nr,    ^#.    *«• 

' 

Ad- 
dress 

Paok- 
age. 

Description 
of  Property. 

Weight. 

Bate. 

Ohaiges. 

Maohlnenr. 
0.  B.,CH.ft 
D, 

aoao 

13 

88 
SO 

tlOM 
8SI 

L.*ir. 

$18  99 

nurough 

Received 

paymen 

it: 
— .  0 

oaftCtfL 

Way-bin,  Mem.  car  18,083.  From  Oindn- 
nati,  0.,  9, 13, 1888. 

No.  1443.— 0..  H.  ft  D. 

LouisvOle,  13th.  1888. 

Received  of  Ohio  ft  Mississippi  Railway,  the 
following  described  property,  in  good  wdor 
except  as  noted: 


Address. 


Harry  Smythe, 
Columbia,  Tton., 


Description  of 
Property. 


Machinery,  O.  R. 


C,  H.  &D. 
Charges,  $18.79. 


The  car  thus  tendered  having  been  declined* 
the  agent  of  the  Louisville  ft  i^ashville  Rail- 
road Company  roturoed  said  billing  to  the 
agent  of  the  Klentucky  ft  Indiana  Bridge  Com- 
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panj  on  the  same  day  of  the  tender.  There- 
upon, the  Kentucky  A  Indiana  Bridge  Com- 
pany, on  the  13th  of  September,  1888.  filed  its 
Dill,  or  petition  in  this  court,  against  the  Louis- 
ville &  Nashville  Railroad  Company,  under 
the  provisions  of  the  sixteenth  section  of  the 
Interstate  Commerce  Act,  settineout  and  recit- 
ing therein  the  said  proceedings  had  before  the 
Commission,  together  with  its  report  and  order 
in  the  same,  alleging  that  the  finain^  of  fact  by 
said  Commission  were  correct  and  true,  and 
charging  that,  since  the  order  of  the  Commis- 
sion in  the  premises  was  made,  and  notice 
thereof  delivered  to  defendant,  complainant 
had,  on  its  own  behalf,  and  on  behalf  of  other 
common  carriers  using  its  tracks,  requested 
said  defendant  to  make  interchange  of  freight 
with  it  and  with  said  carriers  at  the  point  of 
connection  (Seventh  Street  and  Magnolia  Ave- 
nue), between  petitioner's  line  and  defendant's 
road,. in  the  City  of  Louisville,  and  had  brougf^t 
and  offered  to  defendant,  at  said  point  of  con- 
nection, freight  in  car  loads,  coming  from  points 
beyond  the  State  of  Kentucky ananorth  of  the 
Ohio  River,  and  destined  to  points  beyond  and 
south  of  the  south  line  of  the  State  of  Ken- 
tucky, and  had  requested  defendant  to  receive 
and  forward  the  same,  and  had  further  re- 
educated defendant  to  afford  petitioner  as  a 
common  carrier,  and  to  the  common  carriers 
using  its  tracks,  the  same  facilities  for  the  inter- 
change of  freight  which  defendant  a^orded  to 
other  conimon  carriers  in  the  Citv  of  Louis- 
ville, with  their  lines  respectively;  but  that  de- 
fendant had  refused,  and  was  still  refusing,  to 
interchange  interstate  freight  of  any  sort,  or 
under  any  circumstances,  with  it  at  said  point 
of  connection,  or  elsewhere  in  the  City  of  Louis- 
ville, or  to  so  interchange  with  any  common  car- 
rier U8ing[  itg  tracks;  that  defendant  refused 
and  was  still  refusing,  either  to  receive  or  to  de- 
liver at  said  point  of  connection,  or  elsewhere 
in  the  City  <a  Louisville,  any  freight  whatever 
from  or  to  petitiouer,  or  any  common  carrier 
using  its  tracks;  and  in  all  respects  bad  violated, 
refused  and  neglected,  and  would  continue  to 
violate,  refuse  and  n^lect  to  obey,  in  any  re- 
spect, the  lawful  directions  and  reouirements 
of  said  Commission  as  set  forth  in  its  said  re- 
port and  order,  and  would  continue  its  refusal, 
In  any  manner,  to  interchange  freight  with,  or 
to  afford  any  facilities  whatever  to,  petitioner, 
or  to  said  common  carriers  using  its  tracks,  for 
such  interchange  of  traffic,  or  for  receiving,  f  or- 
wiftTdingand  delivering  passengers  and  property 
between  the  connecting  lines  of  the  petitioner 
and  defendant  Wherefore  the.  petitioner 
jnrayed  *'that  by  the  writ  of  injunction,  or 
other  proper  process  issuing  from  this  court, 
the  defendant,  the  Louisville  &  Nashville  Rail- 
road Company,  may  be  restrained  from  further 
continuing  to  violate  or  disobey  said  order  and 
requirement  of  said  Commission,  and  may  be 
enjoined  to  render  obedience  to  the  same;  and 
that  the  defendant  may  be  so  enjoined,  and  re- 
quired to  interchange  traffic  with  your  peti- 
tioner, and  with  the  railway  companies  usin,^ 
your  petitioner's  railroad,  at  the  said  point  of 
connection,  at  Seventh  Street  and  Magnolia 
Avenue,  in  Louisville,  Ky.,  and  to  receive 
from  your  petitioner,  and  said  railroad  com- 
panies usin^  petitioner's  railroad,  all  freight 
tendered  by  it,  or  them,  to  the  said  defendant' 
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for  transportation  to  points  on,  beyond  and  via 
defendant's  railroad  or  railroads,  and  to  deliver 
to  the  petitioner,  or  railroad  companies  using 
petitioner's  railroad  at  said  point  or  connection, 
all  freight  arriving  at  Louisville  on  defendant's 
railroaa  and  consigned  to  the  petitioner,  or  to 
said  railroads  using  petitioner's  railroad,  or  to 
points  on  the  line  of  petitioner's  railroad,  or  of 
railroad  companies  using  petitioner's  tracks, 
and  for  such  other  and  further  relief  in  the 
premises  as  to  this  honorable  court  may  seem 
just,  proper  and  equitable." 

Upon  the  filing  of  said  petition,  this  court, 
in  conformity  with  the  provisions  of  the  six- 
teenth secUon  of  the  Interstate  Commerce 
Act,  and  to  the  end  that  a  speedy  hearing  and 
determination  of  the  matter  in  eontroversv 
might  be  had,  issued  its  order  directing  defend- 
ant to  be  served  with  a  copy  of  said  petition, 
and  requiring  it  to  make  its  response  or  defense 
thereto  on  the  third  day  of  October,  1888,  at 
which  time  the  defendant  appeared  aod  filed 
its  answer,  which  is  quite  lengthy  and  sets  up 
various  matters  and  grounds  of  defense,  to  the 
relief  sought 

Respondent,  after  admitting  petitioner's  cor- 
porate capacity,  sets  out  the  Acts  of  Kentucky 
and  Indiana,  under  and  bv  virtue  of  which  it 
was  organized,  and  certain  provisions  of  its 
amend^  and  original  charter  showing  the  ex- 
tent and  charact^  of  its  corporate  powers  and 
franchises,  which  respondent  alleges  constitute 

Eetitioner  nothing  more  than  a  bridge  company, 
aving  no  right  as  a  common  carrier  whatever, 
and  only  authorized  to  demand  and  receive 
tolls  for  the  use  of  its  bridge  and  terminal  tracks 
connected  therewith.  Respondent  denies  that 
petitioner  is,  either  de  Jure  or  de  faeto,  a  com^ 
mon  carrier  of  interstate  commerce,  and  dis- 
putes the  correctness  of  the  Commission's 
finding  of  fact,  or  conclusion  of  law,  on  that 
question.  Respondent  denies  that  petitioner, 
as  such  carrier,  had  tendered  it  any  interstate 
freight  or  passengers  for  transportation  over 
respondent's  road  since  the  order  of  the  Com- 
mission. 

In  that  connection,  and  as  showine  the  char- 
acter in  which  petitioner  handles  the  freight 
or  traffic  which  it  sought  to  have  interchanged 
at  said  point  of  junction  In  Louisville,  respond- 
ent states  that .  petitioner,  on  September  ^, 
1886,  entered  into  a  written  contract  with  the 
Ohio  &  Mississippi  Railroad  Company,  whose 
road  enters  Louisville  from  the  north  side 
of  the  Ohio  River,  under  and  by  the  terms  of 
which  Uie  latter  was  allowed,  for  a  period  of 
twenty  years,  and  upon  the  payment  of  an  an- 
nual rental  by  way  of  toU,  "to  run  its  locomo- 
tives, cars  and  trains  over  petitioner's  bridge 
and  approaches;"  said  Ohio  &  Mississippi  Rail- 
road Company  agreeing,  on  its  part, "  to  carry 
and  transport  over  the  said  bridge,  approaches 
and  railway  tracks,  all  of  its  locomotives,  cars, 
freight,  passengers,  mail,  express  matter,  and 
everything  else  carried  or  transported  by  it  on 
its  own  line  of  railroad,  destined,  or  consigned  to 
or  from  Louisville,  and  to  or  from  points  which 
require  their  passage  over  the  Ohio  River  at  or 
near  Louisville;"  *'  the  interchange  of  freight 
business  at  Louisville,  and  New  Albany,  be- 
tween said  (Ohio  &  Mississippi)  railway  com- 
pany, and  any  connecting  road,  shall  be  done 
!  over  the  tracks  of  the  bridge  company,  between 
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thi?poiit1i  ftpproftoh  toila  bridcro,  and  tbe  tmdts 
of  such  rniuioclin*r  road;"  and  that, by  the  fourth 
clause  of  said  contract,  pistil  inner  agreed  to 
transfer  cars  from  the  Ohio  &  Mississippi  Uail- 
way  Compaujr's  transfer  yard  south  of  Banlc 
Street,  Id  Louisville,  to  respondent's  railroad, 
or  the  Chesapeake,  Ohio  &  Southwestern  Rail- 
road, at  a  switching  charge  of  |1  per  car. 

Respondent  further  states  that  on  June  21, 
1887.  the  petitioner  made  and  entered  into  a 
written  contract  with  the  Louisville  Southern 
Railroad  Company,  whose  road  enters  Louis- 
ville from  the  south,  by  the  terms  of  which 
petitioner  had  leased  to  said  railroad  company, 
for  the  period  of  ninety-nine  years,  the  equal 
right  to  possess  and  own,  in  common  with  pe- 
titioner, for  railroad  purposes,  the  railroad 
right  of  way,  roadbed,  main  and  side  tracks, 
and  switches,  appurtenances,  and  fixtures,  pos- 
sessed or  owned,  or  hereafter  possessed  or 
owned,  by  petitioner,  on  the  south  side  of  the 
Ohio  ly  ver,  between  Magnolia  Avenue  and  the 
yard  of  said  Louisville  Southern  Railroad 
Company  in  Louisville;  that  by  said  contract 
it  was  further  agreed  that  petitioner  and  said 
railroad  company  should  construct  a  line  of 
track,  with  the  necessary  switches  and  sidings, 
eastwardly  along  Magnolia  Avenue  to  a  con- 
nection with  the  track  of  respondent  at  or  near 
the  intersection  of  said  Magnolia  Avenye  and 
Seventh  Street,  said  connection  to  be  con- 
structed and  maintained,  at  the  Joint  expense 
of  petitioner  and  said  Louisville  Southern  Rail- 
road Company,  and  to  be  operated  by  the  lat- 
ter in  the  manner  stipulated;  that  by  the  eighth 
clause  of  said  contract,  the  Louisville  South- 
em  Railroad  Company  agreed  to  provide  and 
keep  a  sufficient  number  of  suitable  switchinc: 
%n^ne8  on  hand,  and  to  handle  promptly  all 
freight  cars,  to  be  moved  between  petitioner's 
transfer  tracks  in  Louisville  and  the  railroads 
of  respondent,  and  the  Chesapeake.  Ohio  & 
Southwestern,  at  a  charge  or  switching  rate  to 
be  fixed  by  the  parties  to  said  contract,  which 
charge,  or  the  gross  revenue  thus  obtained, was 
to  be  divided  between  petitioner  and  the  said 
railroad  company,  in  the  proportion  of  65  per 
cent  to  the  latter,  and  45  per  cent  to  the  former, 
except  as  to  the  switching  charges  on  cars  of 
the  Ohio  &  Mississippi  Railway  Company, 
which  petitioner  had,  by  its  contract  of  Sep 
tember  29,  1886,  a^eed  to  transfer  at  |1  per 
car.  The  Louisville  Southern  Railroad  Com- 
pany was  to  make  no  charge  for  switching 
such  cars  of  the  Ohio  &  Mississippi  Railway 
Company,  but  the  switching  charge  of  $1 
for  transferring  the  cars  of  that  company  was 
to  be  paid  wholly  to  petitioner. 

Under  the  operation  of  said  contracts  with 
the  Ohio  &  Mississippi  and  the  Louisville 
Southern  Railroad  Companies,  respondent  in- 
sists that  petitioner  bad  nothing  to  do  with  the 
carriage  or  transportation  of  any  interstate 
freights  coming  from,  or  destined  to,  said  Ohio 
A  Mississippi  Railway  Companv,  except  the 
duty  of  transferring  the  cars  of  said  railway 
conipnny  between  certain  points  south  of  the 
Oljio  River,  for  an  agreed  switching  charge  of 
$1  per  car;  and  that  by  its  contract  with  the 
Louisville  Southern  Railroad  Company  peti- 
tioner liml  assigned  and  transferred  to  the  for- 
mer the  right  to  do  all  the  switching  business 
passing  over  petitioner's  tracks;  so  that,  as  the 

2  L.  R.  A. 


result  of  the  tworonlrMCts,  petitioner  had  noth- 
ing at  all  to  do  with  inierslate  freight,  carried 
either  by  the  Ohio  &  MTssissippi  Railway  Com- 
pany or  the  Louisville  Southern  Railroad  Com- 
pany, and  in  respect  to  said  freights  was  neither 
de  jure  nor  de  facto  a  common  carrier.  Re- 
spondent further  states  that  petitioner' ow^ed 
no  freight  cars;  that  it  had  five  engines  and  ten 
passenger  cars,  and  assumed  to  transfer  pas- 
sengers between  the  Cities  of  Louisville  and 
New  Albany,  but  had  never  tendered  respond- 
ent any  passengers  for  transportation;  that  pe- 
titioner also  assumed  to  carry  freight  locally 
between  said  cities,  but  has  tendered  none  of 
such  freight,  to  respondent,  for  transportalioM 
on  its  road. 

Respondent  also  states  that  petitioner  has  on 
several  occasions  procured  freight  cars  from 
railroad  companies,  and  having  loaded  them 
on  some  one  of  the  five  side  tracks  in  Louis- 
ville, connected  with  petitioner's  track,  as- 
sumed to  issue  bills  of  lading  therefor,  to  points 
beyond  Louisville  or  New  Albany;  but  in  all 
such  cases  the  freight  charges  are  paid  to  the 
railway  companies,  from  whom  the  cars  were 
oidered  or  procured,  and  that  petitioner's  only 
charges  in  the  matter  were  for  bridge  tolls, 
and  for  its  terminal  services,  in  switching  the 
loaded  car;  said  bridge  tolls  varying  from  one 
and  one  fourth  to  six  cents  per  hundred  pounds, 
according  to  classification  of  freight,  and  the 
switching  charges  varying  from  $1  to  $8  per 
car. 

Respondent  admits  that  it  is  a  common  car- 
rier of  interstate  freight  and  passengers  between 
points  situated  upon  its  railroad,  but  denies 
that  it  is  a  common  carrier  of  such  interstate 
traffic  to  or  from  points  beyond  its  own  ndl- 
road,  or  that  it  holds  itself  out  to  the  public  as 
a  common  carrier,  undertaking  to  transport  be- 
yond its  own  lines. 

Respondent  avers  that  it  has  at  all  times  re- 
fused to  engage  in  the  transportation  of  either 
freight  or  passengers  to  or  from  points  beyond 
its  own  lines,  except  where  certain  agreements 
or  arrangements  had  been  made  between  itself 
and  the  other  railroad  companies,  whose  roads 
were  part  of  the  through  routes  under  which 
agreements  or  arrangements  certain  through 
rates  were  established^  and  the  proportions  of 
these  rates  to  be  received  bv  the  diiierent  com- 
panies, whose  roads  formed  the  through  routes 
were  agreed  upon;  also  the  proportion  in  which 
losses  re-ulting  from  such  through  business 
should  be  borne  b^  said  companies;  also  the 
terms  and  conditions  to  be  inserted  in  the 
through  tickets  and  bills  of  lading — ^but  that 
respondent  had  never  entered  into  any  such 
agreement  or  arrangement  with  petitioner,  and 
was  unwilling  to  do  so,  or  to  art  under  through 
tickets  or  through  bills  of  ladini?,  which  peti- 
tioner might  see  proper  to  issue,  in  the  absence 
of  such  agreement,  fixing  and  defining  the 
terms  and  conditions  of  through  tradic  re- 
ceived from  or  to  be  delivered  to  petitioner. 

Respondent  admits  the  proceedings  had  be- 
fore, and  the  report  ^nd  order  ma(le  thereon 
by,  the  Commerce  Corami&<»ion,  as  alleged  in 
the  petition:  admits  that  since  said  Commis- 
sion's order  was  made,  and  said  notice  thereof 
was  delivered  to  res|)on(lent,  petitioner  had,  on 
its  own  behalf,  and,  perhaps,  af^suminsr  to  act 
on  behalf  of  the  Ohio  &  Mississippi  Railway 


1889. 


EsNTDCKT  &  Indiana  Bbidgs  Co.  t.  LouisvniLB  &  Kashyillb  R.  Co. 


299 


CoiDpany,  reouested  the  respondent  to  make 
interchange  or  freight  with  it,  and  with  carriers 
using  its  track,  at  tne  point  of  conDection  be- 
tween petitioner's  track  and  respondent's  track, 
at  Seventh  Street  and  Magnolia  Avenue  in  the 
C^ty  of  Louisville;  that  petitioner  had  requested 
respondent  to  afford  it  and  the  common  car- 
riers using  its  track  the  same  facilities  for  the 
interchange  of  traffic  at  said  point  of  connec- 
tion  whi(£  respondent  affords  to  other  common 
carriers  in  the  City  of  Louisville,  at  other  points 
where  their  connections  are  made,  and  that  re- 
spondent had  refused,  and  was  still  refusing,  to 
interchange  interstate  freight  of  anj  sort,  or 
under  any  drcumstanoes,  with  petitioner,  or 
with  any  common  carrier  using  its  track  at  pe- 
titioner's said  point  of  connection.  Respondent 
states  that  to  accommodate  certain  local  ship- 
pers at  Louisville,  whose  establishments  are  lo- 
cated upon  side  tracks  connected  with  the  track 
of  petitioner  at  Louisville,  it  has  been,  and  is 
still  willing,  without  being  legally  bound  to  do 
so,  to  accept  at  said  point  of  connection  car 
load  freights,  destined  to  points  south  of  Louis- 
ville, on  or  reached  by  respondent's  railroad 
system,  and  to  transport  the  same  at  Louisville 
rates  proper,  provided  such  car  load  freights 
originate  at  or  on  local  LouisviUe  sidings,  ex- 
cept a  certain  siding  claimed  to  be  owned  by 
the  Kentucky  &  Indiana  Stock  Yard  Company ; 
that  since  the  order  of  said  Commission,  the 
petitioner  had  not  brought  or  offered  to  respond- 
ent, at  said  Seventh  Street  and  Magnolia  Ave- 
nue connection,  any  freight,  in  car  load  lots, 
coming  from  points  beyond  the  State  of  Ken- 
tucky, and  north  of  the  Ohio  River,  and  destined 
to  points  beyond  and  south  of  the  south  line  of 
the  State  of  Kentucky,  or  any  other  interstate 
freight^  which  it  had  it^uested  respondent  to 
receive  and  forward,  except  in  one  instance, 
viz. :  the  car  containing  machinery,  as  above 
described,  tendered  on  September  12,  1^, 
which  respondent  declined  to  receive;  and  re- 
spondent insists  that  in  declining  to  receive  said 
car,  and  in  refusing  to  interchange  traffic  wilh 
petitioner,  at  said  i)oint  of  connection,  it  has 
not  violated  any  lawful  order  or  requirement  of 
said  Commission. 

Respondent  claims  that  the  order  of  said 
Commission  in  petitioner's  favor  is  not  lawful, 
and  it  is  not  therefore  bound  to  obey  the  same. 
Respondent  denies  the  truth  and  correctness  of 
said  Commission's  finding  of  fact,  in  several 
material  particulars.  It  denies  that  petitioner 
is  either  dejure  or  de  facto  a  common  carrier  of 
interstate  commerce,  as  found  and  reported  by 
the  Commission.  It  denies  that  petitioner,  as 
such  carrier,  has  tendered  respondent  any  in- 
terstate freight  or  passengers  for  transpor- 
tation over  its  road  since  the  order  of  the  Com- 
mission. It  denies  that  petitioner,  even  as  a 
de  facto  common  carrier,  is  now,  or  was,  at  the 
time  of  instituting  said  proceedings  before  the 
Commission,  engaged  in  interstate  traffic  be- 
tween points  south  or  east  of  Louisville,  or 
north  of  New  Albany,  and  avers  that  the  Ohio 
A  Mississippi  Railway  Company  was  the  onlv 
common  carrier,  enpfagred  in  said  interstate  traf- 
fic, handled  or  switched  over  petitioner's  track. 

In  this  connection,  respondent  says  "that 
wherever  petitioner  has  undertaken  to  load  cars 
upon  ita  sidings,  either  in  New  Albany,  or 
I^uisville  for  points  in  other  States,  it  has  pro- 
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cured  the  cars  from  railroad  companies  owninsr 
the  lines  for  which  said  freight  was  destined; 
and  tbe  c])argc8  fur  the  transportation  of  such 
freight  were  and  are  paid  to  said  railroad  com- 
paiiy  or  companies  furnishing  the  cars,  the 
said  bridge  company  (petitioner)  rendering  no 
service,  and  making  no  charge,  in  regard  to 
said  cars  (or  freight),  except  char^  for  switch- 
ing them,"  and  receiving  its  regular  bridge  toll, 
if  the  cars  passed  over  its  brid^.  / 

Respondent  denies  that  petitioner's  connec- 
tion with  its  track  at  Seventh  Street  and  Mag- 
nolia Avenue,  in  Louisville^  is  a  proper,  suitable, 
and  convenient  point  for  the  interchange  of 
traffic,  between  respondent  and  petitioner,  or 
with  common  carriers  using  the  latter's  tracks, 
as  found  by  the  Commission.  Respondent 
states  that  there  are  no  buildings  at  that  point 
for  clerks,  porters  or  other  employ^,  needed 
and  required  in  carrying  on  an  interchange  of 
traffic  there;  Iha't  such  interchange  at  that  con- 
nection would  entail  extra  expense  and  trouble 
upon  respondent,  would  involve  the  use  of  its 
terminal  facilities,  as  all  cars  interchanged  at 
that  point  would  have  to  be  hauled  from  there 
over  respondent's  main  track  to  its  yard  and  » 
freight  depot  at  Ninth  and  Broadway,  in  Louis- 
ville; and  if  all  the  common  carriers  who  might 
choose  to  use  petitioner's  tracks  were  to  have 
an  interchange  of  traffic  at  that  point  it  would 
be  very  inconvenient  and  unsuitable,  etc. 

Respondent  denies  the  correctness  of  the 
Commissioners'  finding— that  it  refuses  to  af- 
ford petitioner,  or  common  carriers  using  its 
bridge,  all  proper,  reasonable  and  equal  facili- 
ties for  the  interchange  of  traffic,  such  as  re- 
spondent furnishes  to  other  carriers  of  intcn^tale 
commerce,  at  the  City  of  Louisville — ^and  states 
that  "Respondent  is,  and  has  always  been,  will- 
ing to  receive  from,  and  deliver  to,  petitioner, 
at  respondent's  regular  freight  depot  at  Ninth 
and  Broadway  Streets,  in  Louisville,  any 
freight  that  may  be  consigned  to  or  by  peti- 
tioner, upon  being  paid  therefor  Louisville 
rates  proper;"  and  further  says  that  "The  facil- 
ities afforded  by  re^^pondent  at  said  depot  are 
reasonable  and  proper  in  themselves,  and  are 
equal  to  the  facilities  which  respondent  affords 
to  all  other  Louisville  consignees  or  consignors; 
and  as  petitioner  and  respondent  have  made  no 
agreements,  or  arrangements,  fordoing  through 
business  of  any  kind,  petitioner  is  a  mere  local 
Louisville  customer,  so  far  as  respondent  is 
concerned,  and  is  therefore  entitled  to  no  other 
facilities  than  those  which  respondent  furnishes 
to  aU  of  its  other  Louisville  customers." 

Respondent  further  shows  that  it  has  three 
freight  y surds  in  the  City  of  Louisville,  and  a 
fourth  near  thereto,  which  are  fully  adequate 
for  the  transaction  of  all  its  business,  both 
freight  and  passenger;  that  its  main  or  principal 
yard  and  depot  is  located  at  Ninth  and  Broad- 
way, where  the  traffic  crossing  the  Ohio  River  at 
Louisville  is  interchanged  with  the  various  rail- 
roads leading  north  from  Louisville,  and  where 
local  freight  brought  from  the  South,  destined 
to  Louisville,  or  received  at  Louisville  destined 
to  points  south,  is  handled.  Respondent  snys 
such  is  the  capacity  and  commodious  character 
of  this  yard  and  depot,  that  six  trains,  of  eight- 
een cars  each,  making  an  aggregate  of  one 
hundred  and  eight  cars,  standing  upon  six 
tracks,  can  be  loaded  and  unloaded  at  the  same 
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soliciting^  affents.  When  a  bridge  company, 
owning  no  freight  cars  of  iu  own,  BOHclts  freight 
for  railway  oompaniee,  who  will  furnish  the  oars, 
and  over  whose  lines  the  freight  is  to  go,  and 
merely  transfers  such  cars  over  its  bridge,  deliv- 
ering them  to  the  railway  companies  furnishing 
the  same,  and  charging  for  its  service  its  regular 
bridge  toU,  but  making  no  charge  for  transport- 
ing the  freight  contained  or  carried  in  the  cars, 
such  a  bridge  company  is  not  a  conunon  carrier 
of  such  interstate  freight,  Tbe  object  and  pur- 
pose of  the  bridge  company.  In  thus  constituting 
itself  the  soliciting  agent  for  the  railway  compa- 
nies, who  are  willing  to  provide  the  cars  for  the 
freight  it  may  secure,  is  manifestly  to  obtain  tolls 
for  the  use  of  its  bridge;  and  the  Law  does  not  re- 
quire the  railway  companies  to  keep  up  such  an 
arrangement  with  the  bridge  company,  in  order 
to  protect  its  interest  in  securing  toUs  for  its 
bridge. 

U.  Bridge  companies;  constmction  of 
charters;  conunon  carriers.  Where  the 
charier  of  a  bridge  company  makes  its  bridge 
and  approaches -til  ei*eto,  such  as  it  had  authority 
to  constructTa  public  thoroughfare,  or  higliway, 
for  the  use  of  which,  by  railroads,  or  street  cars, 
wagons,  vehicles,  animals  and  foot  passengers, 
it  was  authorized  to  charge  "reasonable  tolls," 
for  the  collection  of  which,  suitable  toll  gates 
could  be  established;  the  word  ^i^oUs,"  as  used  in 
Biich  a  charter,  is  strictly  applicable  to  charges 
for  the  use  of  its  highway,  rather  than  to  compen- 
sation for  ti-ansportation  services  which  the 
bridge  company  may  perform,  or  be  permitted 
to  render. 

12.  Bridge  companies;  constmctioo  of 
charters;  common  carriers.  Where  the 
charter  of  a  bridge  company  confers  upon  it  the 
franolilses  and  powers  of  building,  maintaining, 
and  operating  its  bridge  and  approaches,  desig- 
nated as  its  terminal  facilities,  such  franchises 
and  powers  do  not,  in  and  of  themselves,  consti- 
tute the  bridge  company  a  common  carrier  of 
property;  on  the  contrary  they  are  appropriately 
confined  to  the  erection,  operation,  and  mainte- 
nance of  a  thoroughfare  or  public  highway,  open 
to  the  use  of  others,  common  carriers  and  pri- 
vate parties,up  m  making  compensation  therefor. 
In  the  shape  of  **reasonable  toUs.** 


18.  Kentucky  A  Indiana  Bridge  Com- 
pany; constmction  of  charter;  common 
carrier.  The  charter  powers  of  said  company 
neither  expressly,  nor  by  any  clear  implication, 
confer  upon  it  authority  **to  equip  its  road,  and 
to  transport  goods  and  paasengers  thereon,  and 
charge  compensation  therefor,**  nor  do  they,  in 
any  way,  constitute  said  company  a  common 
carrier— the  rule  of  construction  applicable  to 
■uch  charters  being,  that  **No  power  is  con- 
ferred upon  a  corporation,  which  is  not  given  ex- 
pressly or  by  clear  implication.** 

U.  Rights  of  connecting  railroads;  inter- 
change of  traffic  where  the  charter  of  a 
railroad  company  provided  **that  any  and  all  such 
railroad  or  railroads,  hereafter  constructed,  may 
connect  and  Join  with  the  road,  hereby  contem- 
plated,** the  connection  thus  authorized  is  a 
physical,  and  not  a  business,  connection,  and  it 
does  not  require  an  interchange  of  tralBc  at  the 
point  of  Junction. 

Ifi*  Act  to  Regulate  Commerce;  combina- 
tions to  prevent  the  carriage  of  freight 

from    being   continuous;    conn< 

railroads;  Oirongh  routes  and  througL 
rates.  The  seventh  section  makes  it  unlaimil 
for  an  V  common  carrier,  subject  to  the  provisions 
of  the  Act«  to  enter  into  any  combiaatlon,4Con- 
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tract,  or  agreement,  express  or  implied,  to  pre- 
vent, by  change  of  time  schedule,  carriage  in 
dilferent  cars,  or  by  other  means  or  devices,  the 
carriage  of  freights,  from  being  continuous  from 
tbe  place  of  shipment  to  the  place  of  destina- 
tion,** etc  It  is  no  violation  of  said  section  for 
a  railroad  company  to  enter  into  contracts  with 
other  companies  for  the  establishment  of  through 
routes,  and  through  rates,  for  the  continuous 
carriage  of  interstate  trafBc.  Such  contracts  are 
in  no  wise  inconsistent  with  tilie  things  forbidden 
by  said  section. 

10.  Act  to  Regulate  Commerce;  reason- 
able* proper,  and  equal  fitcUities;  com- 
mon carriers;  ccmnecting  railroads. 

The  second  clause  of  the  third  section  provides 
that  "Every  common  carrier  subject  to  the  pro- 
visions of  this  Act  shall,  according  to  their  re- 
spective powers,  aflTord  all  reasonable,  proper, 
and  equal  facilities,  for  the  interchange  of  traffic 
between  their  respective  lines,  an  1  for  the  receiv- 
ing, forwarding  and  delivering  of  paasengers  and 
property,  to  and  from  their  several  lines,  and 
those  connecting  therewith,  andshall  not  discrim- 
inate in  their  rates  and  charges  between  such 
connecting  lines,  etc.;"  but  neither  this,  nor  any 
other  provision  of  the  Law,  requires  of  the  com- 
mon carrier  of  interstate  commerce  the  duty  of 
either  forming  new  connections,  or  of  establish- 
ing new  stations  for  tbe  reception  and  delivery  of 
frcijjbta.  The  Act  to  Regulate  Commerce  deals 
with  such  common  carriers  as  it  finds  them,  and 
-  leaves  to  them  full  discretion  as  to  what  exten- 
sions they  will  make  of  their  lines,  the  connections 
they  may  form,  and  the  yards  and  depots  they 
may  choose  to  establish.  When  railroad  com- 
panies, in  compliance  with  their  charter  obliga^ 
Uous,  have  provided  themselves  with  convenient, 
suitable  and  ample  stations  and  depots,  for  the 
accommodation  of  their  business,  the  Law  im- 
poses upon  them  no  duty,  either  to  the  public  or 
other  railroad  lines,  of  making  new  stations, 
yards,  or  depots,  even  though  silch  additional 
constructions  might  be  for  the  convenience  of 
the  public,  or  of  other  carriers— Congress  has  cer- 
tainly not  undertaken,  even  if  it  possessed  the 
power,  to  deal  with  such  matters. 

17.  Act  to  Regulate  Commerce;  reasobp 
able*  proper  and  equal  fitdlities;  con- 
necting railroads,  when  a  new  railroad 
makes  a  physical  connection  with  an  old  railroad, 
at  a  point  other  than  the  established  yard  or 
depot  of  tbe  old  road,  but  neither  company  has 
any  yard,  station,  depot,  or  ground,  at  the  point 
of  connection;  nor  any  buildings,  sheds,  or  plat- 
fbrms  there,  for  the  reoeiStlon  and  accommoda- 
tion of  freights,  to  be  handled  and  exchanged  at 
that  point;  nor  any  clerks  or  employes,  stationed 
there  for  the  inspection  of  cars,  reception  of 
freights,  etc— an  interchange  of  trafflo  at  such  s 
point  cannot  be  made  in  a  proper  and  conven- 
ient way  to  either  company;  and  no  authority  is 
conferred  upon  the  Commission,  or  upon  this 
court,  to  compel  the  old  company  to  provide  at 
said  point  of  connection  the  same  or  equal  facili- 
ties, which  it  had  previously  provided  at  its  reg- 
ular, established  yards  and  depots. 

18.  Act  to  Regulate  Commerce;  reason* 
able*  proper*  and  equal  ftbcilities;  con- 
necting railroads;  receiving,  forwardp 
ing  and  delivering  freight.  Where  a  new 
railroad  makes  a  physical  connection  with  an  old 
railroad,  at  a  point  other  than  the  established 
yard  or  depot  of  the  old  road,  and  there  are  no 
facilities  at  said  connection  for  receiving,  for- 
warding, or  delivering  freight,  individual  ship- 
pers, or  consignees  of  freight,  have  no  right  to 
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reqnire  the  old  oompaiij  to  reoeive  or  deUver 
their  traffio  at  such  point  of  oonnectiom  and  the 
new  cx>mpan7,  or  other  companies  UBing  its 
tracks,  cannot  properly  demand  or  require  ot 
the  old  company,  to  concede  to  It,  or  them, 
rl^lB  and  faciildes  which  the  old  company  is 
under  no  obU^tion,  or  duty,  to  ffrant,  or  pro- 
Tide  for  Individual  owners  or  shippers  of  inter- 
state commerce.  This  would  be  conf  errin^r  upon 
common  carriers,  engaged  In  transporting  inter- 
state traffic  rights  and  privileges  superior  to 
those  Intended  for  the  benefit  of  such  commerce 
itself.  The  Law  was  not  designed  to  advance  the 
interests  of  carriers:  but  was  intended  for  the  ben- 
efit and  advantage  of  the  commerce  they  trans- 
ported; and  the  provisions  of  the  Act  all  look  to 
that  as  its  object  and  purpose. 

n.  Aet  to  Regulate  Commerce;  discrim- 
ination; undae  or  unreasonable  prelbi> 
enoe  or  advantage;  fkdlitlefl  for  in- 
terchange of  traimc;  connecting  rail- 
roads. The  fact  that  a  railroad  company 
Interchanges  traffic  wltb  certain  railroads,  at  its 
regular  established  yard  or  'depot  (where  It 
has  provided  all  reasonable,  proper,  and  equal  fa- 
cilities for  that  purpose),  and  refuses  to  inter- 
change traffic  with  a  new  road,  at  a  point  of  con- 
nection where  no  such  facilities  exist,  does  not 
constitute  any  ^^discrimination,"  or  any  ^^indue 
or  unreasonable  preference  or  advantage,**  in 
favor  of  the  railroads,  with  which  such  inter- 
change Is  made.  The  third  section  of  the  Act 
does  not  mean  that  whatever  facilities  a  railroad 
company  may  furnish,  or  provide,  for  the  inter- 
change of  business  with  connecting  lines,  at  any 
one  place  (such  as  its  regularly  established  and 
properly  equipped  depot),  it  is  bound  to  provide 
for  any  and  all  other  railroads,  at  such  other  and 
different  points  as  they  may  eelect  ii^  making 
their  connection.  On  the  contrary,  said  section 
means,  that  where  a  railroad  subject  to  the  pro- 
visions of  the  Act  has  provided  and  established, 
at  any  given  place,  its  facQitles,  In  the  shape  of 
yards,  stations,  and  depots,  for  the  interchange 
of  traffic,  or  for  the  receiving,  forwarding,  and 
and  delivering  of  passengers  and  property,  and 
there  affords  snch  facilities  to  some  of  its  oonnect- 
tog  Unes,  it  shall  not  deny  to  other  connecting 
lines  at  that  point,  the  same  proper,  reasonable, 
and  equal  facilities. 

SOL  Act  to  Begnlate  Commerce;  Ihcilltles 
for  interchange  of  tralBc;  connecting 
railroads*  It  by  no  means  foUows  because 
certain  facQitles  for  the  interchange  of  freight 
are  furnished  by  a  railroad  to  another  connect- 
ing line  or  lines  at  one  point,  upon  certain  terms, 
conditions  and  considerations,  and  where  ample 
accommodations  for  the  transaction  of  such  busi- 
ness are  provided  and  maintained  at  the  joint  ex- 
pense of  the  companies  using  them  *ha:  another 
oumpany,  malrtng  a  physical  connectiou  with  the 
road  (furnishing  such  facilities)  at  another,  differ- 
ent, and  distant  place,  is  entitled  to  demand  at 
said  different  point  of  connection,  the  same,  or 
equal  faculties.  Tbe  company  making  the  physi- 
cal connection,  at  a  point  other  than  that  at  which 
the  established  road  has  already  provided  its  fa- 
eilttles,  and  conducts  Its  Interclmnge  with  other 
eonnecting  Unes,  cannot  demand  or  require  an 
interchange  at  such  point  of  phsrsical  connec- 
tion, without  first  furnishing  at  such  point  rea- 
sonable and  proper  fiicUitles  for  the  Inter- 
dhange  sought.  It  cannot  rely  upon  tbe  terminal 
ftudUtles  at  another  point  of  the  road,  with  which 
it  has  formed  tbe  physical  connection;  nor  can 
it  compel  the  road*  with  which  the  connection  is 
made,  to  Join  with  it,  in  the  expense  of  providing, 
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at  that  point,  the  facilities  necessary  and  proper 
for  the  Interchange. 

21.  Act  to  Begnlate  Commerce;  dissimilar 
drcnmstances  and  conditions;  discrim- 
inations; preforences;  ccmnecting  rail- 
roads* No  provision  of  the  Act  confers  equal 
facilities  upon  connecting  lines,  under  dissimilar 
circumstances  and  conditions.  On  the  contrary, 
even  as  to  Interstate  commerce  Itself,  the  distinc- 
tion Is  reoogrnised  throughout  the  law,  between 
discriminations  and  preferences  which  are  Just 
and  reasonable,  and  those  which  are  unjust  and 
unreasonable,  according  as  they  are  made,  or 
given,  under  similar  or  dissimilar  circumstances 
and  conditions.  AU  discriminations  and  prefer- 
ences are  not  forbidden,  or  made  unlawful;  but 
only  such  as  are  unjust,  or  undue,  or  unreasona- 
ble. In  each  and  every  case,  therefore,  the  ques- 
tion whether  a  discrimination  is  unjust,  or  a  pref- 
erence is  undue,  or  unreasonable,  either  as  to  the 
common  carrier,  or  the  commerce  it  may  trans- 
port, involves  a  consideration  of  tbe  circum- 
stances and  conditions  under  which  such  dis- 
crimination, or  preference,  is  made  or  given. 

22.  Act  to  Regulate  Commerce;  use  of 
tracks  and  terminal  fiEtdllties;  connect- 
ing railroads.  An  interchange  of  traffic  at  a 
new  point  of  connection  between  railroads, 
where  there  aire  no  buildings,  sheds,  platforms, 
or  other  facilities,  for  the  proper  care,  protection* 
and  handling  of  freight,  and  no  clerics,  or  em- 
ployes, stationed  there  to  look  after ,  and  attend 
to  the  business,  cannot  possibly  be  carried  on,, 
without  requiring  the  old  road  to  concede  the 
use  of  its  track  and  terminal  facilities  to  the  new 
road,  or  without  imposing  upon  the  old  road  the^ 
trouble.  Inconvenience,  and  expense  of  handling 
the  traffic  Interchanged  between  them;  and  nei- 
ther  the  Conunission,  nor  this  court,  has  any  aU' 
thority  to  require  the  old  road  to  concede  the 
use  of  Its  traclcs  and  terminal  facilities,  in  order 
to  accomplish  an  interchange  of  traffic;  nor  can 
this  court,  or  the  Commission,  Impose  upon  the 
old  road  the  duty  of  making  such  interchange,  at 
Its  own  expense,  over  its  own  tracks,  with  Its 
own  engines,  at  Its  own  yard,  and  with  Its  own 
employes.  Such  interchanges  between  railroads 
are  arranged  by  mutual  agreements,  fixing  the 
compensation  to  be  paid  for  servlcee,  and  for  the 
use  of  improvements,  and  providing  for  ^^prorat- 
Ing,**  the  expense  Incident  to  such  interchange. 
But  if  the  parties  cannot  themselves  agree  upon 
such  terms,  neither  this  court  nor  the  Commis- 
sion can  make  an  agreement  for  them,  under  the 
existing  Law,  and  under  circumstances  such  as 
exist  in  this  case. 

28bAet  to  Regulate  Commerce;  use  of 
tracks  and  terminal  fkcUitles;  con- 
necting railroads;  discrlmlnaticm*   The 

provision  In  the  third  section  of  the  Act,  to  the 
effect  that  a  common  carrier  shall  not  be  re- 
quired *%o  give  the  use  of  Its  tracks  and  terminal 
fBollltles  to  another  carrier  engaged  in  bke  busi- 
ness," is  a  limitation  upon,  or  qualification  of,  the 
duty  I  of  affording  all  reasonable,  proper,  and 
equal  facilities,  for  the  interchange,  or  for  the 
receiving,  forwarding,  and  delivering,  of  traffic 
to,  from,  and  between,  connecting  lines;  and 
therefore  it  Is  left  .open  to  any  common  carrier 
to  contract,  or  enter  into  ^arrangements,  for  the 
use  of  its  tracks  and  terminai  facilities,  with  one 
or  more  connecting  lines,  without  subjecting  it- 
self to  the  charge  of  giving  an  undue  or  unrea- 
sonable preference  or  advantage  to  such  lines;  or 
of  discriminating  against  other  carriers  who  are 
not  parties  to,  or  included  in  such  arrangements. 
No  common  carrier  can,  therefore,  Justly  com* 
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idaln  of  another,  that  It  is  not  allowed  the  rue  of 
that  others  traoka  and  terminal  flaoOltlee,  upon 
the  same  or  like  terms  and  conditions,  which,  un- 
der private  oontraot  or  agreement,  are  conceded 
to  other  lines. 

84.  Act  to  Begrvlftte  Commeree;  rates  ft»r 
tnuisportatlcmofintflinitatetraille.  The 

flrst  section  of  the  Act  provides  that  all  charges 
for  services,  rendered  by  common  carriers  sub- 
ject to  the  provisioDS  of  the  Law,  **Bhall  be  rea- 
sonable and  Just,**  and  prohibits  and  declares  un- 
lawful **an7  unjust  and  unreasonable  charge/* 
This  is  the  sole  requirement  of  the  Law,  upon  the 
subject  of  rates,  which  common  carriers  subject 
to  the  provisions  of  the  Law  may  demand  for  the 
transportation  of  interstate  trafiQc 

tt.  Thronfifh  routes  and  through  rates* 

Arrangements  in  respect  to  through  freight  traf- 
fic, and  Joint  through  rates  or  charges,  as  'v^ell  as 
the  forms  of  bills  of  lading,  and  the  apportion- 
ment to  be  made.of  such  Joint  traffic  rates,  and  of 
losses  or  damage  to  freight  in  course  of  transit, 
are  all  matters  of  private  arrangements.  Such 
arrangements,  which  usually  include  the  recipro- 
cal interchange  of  cars,  and  the  use  of  each  other^s 
tracks  and  terminal  facilities,  are  prompted  by 
considerations  varied  and  complex.  In  some  in- 
stances, and  between  some  companies,  they  may 
be  mutually  desirable  and  beneficial,  while  in 
other  cases  and  with  other  connecting  lines,  they 
might  be  prejudicial,  and  injurious  to  the  interest 
of  one,  or  both;  and  companies  in  the  latter  situ- 
ation cannot  properly  claim,  as  matter  of  right, 
what  the  former  have  acquired  under,  and  by 
virtue  of,  private  contract  or  arrangement. 

K/Throiiirh  rentes  and  throng^  rates; 
discrimination  in  charg^es  or  Ikdlities. 

At  common  law,  the  refusal  of  a  common  carrier 
to  make  through  traffic  arrangements,  at,  or 
upon  Joint  through  rates,  with  one  connecting 
railroad  company,  such  as  It  makes  or  enters 
Into  with  another  connecting  line,-  does  not  con- 
stitute any  undue  or  unreasonable  discrimination 
in  charges  or  fiscilities. 

n.Throoyh  routes  and  thron^h  rates; 
disertmlnatton  in  cfaarges  or  IhcJHties; 
U.  8.  Bew.  Stat.  I  S8M.  Section  0868  of 
U.  8.  Bav.  Stat,  (embracing  the  Act  of  June  1ft, 
1886)  fanpoaes  no  dutjr;  it  merely  permits,  or  au- 
thorises, the  caniage  of  traffic  from  one  State  to 
anothar,  and  to  that  end,  the  formation  of  con- 
tinuous lines,  by  mutual  agreement.  It  confers 
no  power  to  compel  a  railroad  company  to  make 
through  routes  and  through  rates  with  one  con- 
necting line  because  it  has,  by  agreement,  made 
them  with  another. 

8B.Tliron^  routes  and  throu^  rates; 
Act  to  Regulate  Commerce.  It  is  dear 
that  from  the  provisions  of  section  8  of  the 
Act,  two  or  more  common  carriers  may  lawfully 
enter  into  contracts,  or  agreements  for  the  estab- 
lishment of  through  routes  at  or  upon  Joint 
through  rates;  because  copies  of  such  contracts 
and  agreements,  and  of  the  Joint  tariffs  of  such 
carriers,  are  required  to  be  filed  with  the  Gommia- 
alon.  If,  in  the  exercise  of  the  right,  thus  im- 
pliedly if  not  expressly  recognised,  a  common 
carrier,  by  private  arrangements  forms  a  through 
route,  and  establishes  Joint  through  rates,  with 
certain  connecting  lines,  it  cannot  be  compelled 
to  concede  to  all  other  connecting  railroads  the 
same  or  equal  through  rates,  on  traffic  which  the 
Uitter  may  offer  for  transportation. 

• 

t»,Thr€iuglh  routes  and  througli  ratess 
Act  to  Regulate  Commerce.  TheActdoes 
not  undertake  to  create  between  connecting  Unet 

2L.R.A. 


such  an  agency,  or  **quaBi*^  partnenhlp  rdatlon, 
as  is  necessarily  involved  in  agreements,  or  ar- 
rangements, for  the  establishment  of  through 
routes,  and  the  making  of  through  rates;  as  such 
arrangements  exist  by  contract,  express  or  im- 
plied, the  fact  that  a  common  carrier  enters  into 
them,  with  one  or  more  connecting  lines,  does 
not  Impose  upon  such  carrier  the  duty,  or  obli- 
gation, to  make  the  same  or  Uke  oontraots  with 
all  other  lines. 

80.  Through  routes  and  tfaroBogh  rates; 
Act  to  Regulate  Commerce.  No  authority 
is  conferred  upon  common  carriers  of  interstate 
commerce,  toiasue  through  tickets  to  passengers, 
or  throu^  bills  of  lading  for  property,  at 
through  rates,  over  connecting  lines,  in  the  ab- 
sence of  such  arrangements  between  the  compa- 
nies. 

8L  Through  routes  and  through  rates; 
Act  to  Rep^ulate  Commerce;  English 
Acts  of  18M  and  1878.  The  Commission 
Is  not  Invested  with  authority  to  establish  through 
routes,  nor  to  fix  through  rates,  between  connect- 
ing lines.  The  English  Act  of  1878,  amendatory 
of  the  Act  of  1864,  did  confer  such  authority  upon 
the  English  Commission;  but  our  Act  to  Begulate 
Commerce  contains  no  such  provision,  and  con- 
fers no  such  authority. 

8S.  Through  routes  and  through  rates; 
rights  of  consignors  to  route  their  ship- 
ments. An  individual  shipper,  or  consignor, 
cannot  legally  require  a  railroad  company  to 
send  a  shipment  by  a  particular  route,  beyond 
the  oompany*s  line,  at  the  same,  or  equivalent 
through  rates,  which  such  company  may  have  es- 
tablished with  other  connecting  lines;  and  what 
the  individual  shipper  of  interstate  commerce 
may  not  lawfully  demand,  common  carriers  en- 
gaged 4n  transporting  such  commerce  may  not 
lawfully  require  of  connecting  lines. 

83.  Through  traffllCt  and  local  traffic;  dis- 
crimination in  rates.  In  the  absence  of 
through  traffic  arrangements  between  two  rail- 
road companies,  the  one  has  the  right  to  treat 
freights  tendered  to  it  by  the  other  as  local  busi- 
ness, and  to  charge  for  the  transportation  thereof 
Its  local  rates  to  destination;  and  in  doing  so,  no 
discrimination  is  made  against  the  other  compa- 
ny, on  the  traffic  It  carries.  Nor  does  the  Qom« 
pany,  charging  local  rates  on  such  freights,  make, 
or  give,  any  undue  or  unreasonable  preference 
to  other  lines,  or  to  the  traffic  thoy  handle,  with 
whom  it  has  agreements  for  through  routelng, 
and  at  through  Joint  rates  which  may  be  lower 
than  Its  local  rates  to  the  same  points;  because 
the  service  in  the  two  cases  Is  not  the  same,  or 
Identlca]. 

8L  Act  to  Regulate  Commerce;  IT.  8.  Rew* 
Stat.  1 8888;  elfect  upcm  existing  eon^ 
tntets.  Neither  the  Act  to  Regulate  Commerce, 
nor  the  Act  of  June  IS,  1888  (U.  S.  Bev.  Stat 
1 6068),  was  ever  intended  to  Invade  the  domain 
of  private  contracts  between  common  carriers, 
which  were  valid  when  made,  and  are  not  in  con- 
flict with  the  provisions  of  the  Law.  The  observ- 
ance of  good  faith  between  parties,  the  uphold- 
ing of  private  contracts,  and  enforcing  their  ob- 
ligations, are* matters  of  hiirher  moment  and 
Importance  to  the  public  welware,  and  far  more 
reaching  in  their  consequences,  than  the  public 
policy  sought  to  be  established  in  the  facilitation 
of  commercial  intercourse  among  the  States, 
which  the  Act  of  June  15, 1888,  aimed  to  promote. 

Sfi.Act  to  Regulate  Commerce;  rule  of 
construction  in  contests  between  com* 
ason  carriers.  The  hiw  shouU*  be  aa  Ifbeiaily 
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coiiilnied«  Id  favor  of  oommeroe  amonfir  the 
Stetes,  as  its  language  will  permit;  but  when  com- 
idaiiit  Is  made,  or  relief  is  sought,  solely  or  main- 
ly In  the  interest  of  the  common  carriers  en- 
gaged In  the  transportation  of  such  oommeroe,the 
the  aot  complained  of,  or  the  right  asserted, 
should  not  rest  upon  any  doubtful  construction, 
Irat  should  dearly  appear  to  have  been  forbidden 
or  conferred.  And  where  the  complaining  oar- 
Tiers  are  not  in  a  position  to  commend  themselves 
to  the  favorable  consideration  of  a  court  of  eq- 
uity, no  strained  construction  of  the  Law  should 
be  made.  In  order  to  afford  them,  or  either  of 
them,  the  relief  they  seek  at  the  hands  of  the 
oourt. 


H  Act  to  Beg^ulate  Commeree; 
btot  proper,  and  equal  fkcilitles;  abaa- 
donment.  Under  the  terms  and  operations  of 
a  contract,  made  by  a  bridge  company  and  three 
railroad  companies,  the  railroad  companies  se- 
eured  and  enjoyed  all  reasonable,  proper,  and 
equal  facilities,  for  the  interchange  of  cars  and 
tralBo  between  them,  which  interchange  was 
eonducted  for  many  yean  at  the  reguliir,  estab- 
lished yard  or  depot  of  one  of  them,  and  the  ex- 
penses of  such  interchange  was  shared  by  them. 
In  certain  proportions  fixed  by  contract.  After 
the  paieage  of  the  Act  to  Regulate  Gommeroe, 
one  of  the  railroad  companies  voluntarily  aban- 
doned those  facilities,  and  changed  itsbualneas  to 
another  bridge— not  in  the  interest  of  the  public, 
nor  of  the  Interstate  commerce  it  handled,  but 
for  Its  own  private  benefit  and  advantage;  and 
then  sought  to  compel  the  company  (at  whose 
yard  the  interchange  of  trafllo  had  bieen  con- 
ducted), to  allow  such  interchange  at  a  new  pdlnt 
of  connection,  and  to  afford  at  such  point  fkcill- 
ties  equal  to  those  which  the  applicant  had  vol- 
imtarlly  abandoned.  Held,  that  the  application 
ought  not  to  be  granted. 

9.  Ckmatttotloiial  law;  Aet  io  Bespilate 
CoBuneree*  Possessing  such  sovereign  and  ex- 
clusive power  over  the  subject  of  commerce 
among  the  States,  it  Is  difficult  to  understand  why 
OongresB  may  not  iegi*<late.  In  respect  thereto,  to 
the  same  extent,  both  as  to  rates,  and  all  other 
matters  of  regulation,  as  the  States  may  do  in  re- 
spect to  purely  local  or  Intenud  commerce;  but 
tbeoourt  Is  not  called  upon  in  the  present  case  to 
say  what  would  or  would  not  oome  within  this 
regulating  powtv,  for  the  existing  Law  does  not 
undertake  to  prescribe  anything  more  upon  the 
•object  of  rates,  than  that  they  diall  be  reasona- 
ble aod  Just;  and  it  does  not  nndertake  to  require 
a  eommoo  carrier  subject  to  Its  provisions  to  es- 
tablish through  routes  and  through  rates  with 
aU  oonneotlng  lines  merely  because  It  may  have 
done  80  with  one  of  them, 

(Dedded  Januaiy,  1880L) 

PETITION  to  the  United  States  Circuit  Court 
for  the  District  of  Eeotucky,  by  the  Ken- 
tacky  &  Indiana  Bridge  Company,  under  sec- 
tion 16  of  the  Act  to  Regulate  Commerce 
(known  as  the  Interstate  Commerce  Act),  to 
compel  the  Louisville  &  Nashville  Railroad 
Company  to  obey  an  order  of  the  Interstate 
Commerce  Commission  requiring  it  to  furnish 
to  the  Bridge  Company  (which  owned  and 
operated  a  railroad  track)  the  same  equal  facil- 
Hies  for  connection  and  interchange  of  traffic 
at  a  certain  point  which  it  furnished  to  certain 
railroad  companies  at  another  ix>int.  Petition 
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On  final  bearing  before  Howell,  Circuit 
Judge,  and  Barr,  IJietriet  Jvdge,  on  petition, 
answer,  referee's  report,  and  exceptions. 

The  report,  opinion,  and  order  of  the  Inter- 
state Commerce  Commission  in  question,  are 
reported  in  2  Interstate  Commerce  Reports, 
page  102. 

The  facts  and  questions  presented  are  set 
foith  in  the  present  opinion. 

Afessrs.  Ramsey*  Maxwell  ft  Ramsey, 
Bullitt  ft  Shield,  and  E.  F.  Trabue*  for 
petitioner. 

Mr.  Edward  Baxter,  with  Mr.  Ljrttle- 
ion  Cooke*  for  respondent: 

The  Act  to  Regulate  Commerce  is  unconsti- 
tutional. 

I.  The  power  to  regulate  commerce  among 
the  States  does  not  include  the  power  to  de- 
stroy it. 

Though  the  power  to  regulate  commerce 
"with"  foreign  Nations,  and  ^'with"  the  Indian 
Tribes,  is  given  to  Congress  in  the  same  clause 
with  the  power  to  regulate  commerce  "among" 
the  States,  and  though  Congress  may,  by  em- 
baigo,  and  nontnteroourse  laws,  destroy  all 
commerce  between  this  country  and  foreign 
Nations,  or  the  Indian  Tribes,  it  cannot  pass  any 
such  prohibitory  laws  in  regard  to  commerce 
among  the  States. 

See  Orovee  v.  Slaughter.iO  U.  S.  15  Pet.  605, 
506  (10  L.  ed.  800) ;  Federalist  (ed.  1888)  p. 
555;  Waboih,  St.  L.  d  P.  E.  Co.  ▼.  lUinoU, 
118 U.  8.  572  (8a  L.  ed.  249);  Btonoy.  Farm- 
en  Loan  A  Trust  Co.  116  U.  S.  881  (29  "U  ed. 
644). 

II.  The  power  "to  regulate"  commerce 
among  the  States  does  not  include  the  power  to 
create  it. 

The  power  to  regulate  oommeroe  cannot  be 
more  extensive  than  the  power  to  tax.  It  is 
said  that,  subject  to  certain  limitations,  the 

Kwer  to  tax  "reaches  every  subject,  and  may 
exerdsed  at  discretion.  But  it  riches  only 
existing  subjects.  Congress  cannot  authorize  a 
trade  or  business  within  a 'State,  in  order  to 
taiit" 

lAeeim  Tax  Came,  72  U.  8.  5  Wall.  471  (18 
Ked.  500). 

If  Congress  cannot  authorize  a  business  with- 
in a  State  in  order  to  tax  it,  Congress  cannot 
force  a  citizen  of  a  State  to  engage  in  the  bud- 
nesB  of  interstate  oommeroe  in  order  to  regulate 
his  business. 

ni.  The  power  delegated  to  Congress  was 
the  power  to  regolste  commerce  "amonff  the 
several  States;"  the  power  has  never  been 
delegated  to  Congress,  to  regulate  commerce 
among  the  people  of  the  States. 

The  history  of  this  chiufie  of  the  Constitution 
conclusively  proves  that  its  sole  object  was  to 
confer  upon  (jongress  the  power  to  prevent,  l^ 
appropriate  regulation,  such  action  by  the 
several  States,  as  might  have  a  tendency  to 
prefer  their  own  commerce  over  that  of  their 
sister  States;  and  that  it  was  never  intended  to 
authorize  Congress  to  interfere  with  the  com- 
mercial transactions  of  private  citizens,  whether 
such  transactions  related  to  matters  wholly  con- 
fined to  a  single  State,  or  to  matters  which  ex- 
tended to  several  States. 

See  The  Federalist.  Nos.  7. 22, 42;  Qibbonet. 
Ogden,  22  U.  S.  9  Wheat.  224. 225, 231  (6  L.  ed. 
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Ized  to  be  Issued  by  the  respective  parties  to 
sach  arrangements  to  and  fiom  the  points  des- 
ignated by  tbelr  agrcementw 

If  the  railroads  north  of  the  river,  although 
parties  to  siich  arrangements  ^ith  the  Louis- 
ville &  Nashville-  Railroad  Company,  bring 
freight  to  Louisville  for  transportation  south, 
via  the  Louisville  &  Nashville  Railroad  Com- 
pany, in  violation  of  the  terms,  conditions  and 
restrictions  of  the  agreement  for  through  route 
and  through  rate,  or  for  points  other  than  those 
embraced  in  the  arrangement,  the  Louisville  & 
Nashville  Railroad  Company  refuses  to  receive 
and  transport  the  same,  except  at  local  Louis- 
ville rates,  treating  such  freight  as  a  local 
Louisville  shipment.  In  the  absence  of  ex- 
press contract,  flidng  the  period  during  which 
such  arrangement  for  through  routes  and  rates 
shall  continue,  they  are  subject  to  change, 
modification,  or  abrogation,  on  notice  from 
any  of  the  parties,  and  are  actually  changed, 
or  abrogated,  from  time  to  time,  as  the  Interest 
of  the  companies  ma^  dictate  or  require. 

Respondent's  existmg  arrangements  or  agree- 
ments with  railroad  companies  entering  Louis- 
ville from  the  north  side  of  the  Ohio  River  over 
the  Louisville  Bridge,  for  through  routeing  and 
through  rating,  upon  agreed  pro  rata  division 
of  rates,  provide,  and  reouire,  that  all  such 
traffic  shall  be  iDterchangea  at  Tenth  and  Maple 
Streets,  or  between  Ninth  and  Tenth  Streets, 
i|ear  Broadwav,  where  respondent's  main  freight 
vard  is  located,  and  where  ample  facilities  have 
been  provided  for  such  interchange. 

The  Louisville  &  Nashville  Raiboad  Com- 
pany has  never  entered  into  any  arrangement 
with  the  petitioner  for  the  interchange  of  in- 
terstate trtwRcon  through  routes  and  at  through 
rates,  and  refuses  to  receive  such  freight  from 
it,  except  the  same  be  delivered  at  one  of  re- 
spondent's freight  stations,  where  respondent 
will  receive  such  freight,  issue  proper  bills  of 
lading  therefor,  and  transport  it,  upon  precisely 
the  same  terms  and  conditions  on  which  like 
kind  of  property  is  received  and  handled  for 
other  Louimrille  shippers. 

It  is  shown  by  Uie  evidence  that  arrange- 
ments for  loint  through  routes  and  through 
rates,  which  create  and  establish  a  quasi  pait- 
nership  and  agency  relation  between  thepiuties 
thereto  are  always  and  necessarily  the  subject 
matter  of  private  contract  or  agreement  be- 
tween the  railway  companies,  over  whose  roads 
the  traffic  is  conducted,  based  upon  various 
considerations,  such  as  the  division  of  rates,  the 
solvency,  reliabiliby,  and  promptness  of  the  re- 
spective lines;  their  ability  to  furnish  equip- 
ment and  suitable  facilities  for  the  dispatcn  of 
business;  their  ability  to  deliver  business  to  the 
through  line,  or  the  traffic  each  can  furnish;  the 
milage  rate  to  be  paid  or  allowed  on  cars  pass- 
ing on  or  over  each  other's  line,  the  method  of 
adjusting  losses,  the  effect  upon  their  other 
traffic,  etc. 

From  1860  to  1872  traffic  crossing  the  Ohio 
River  at  Louisville  had  to  be  transferred  by 
means  of  ferry  boats,  which  was  attended  with 
great  expense,  delay  and  trouble,  and  often 
subject  to  serious  interruptions  by  low  stages  of 
water  and  ice  on  the  nver.  To  remedy  this 
condition  of  things  the  Louisville  Bridge  Com- 
pany was  incorporated  by  the  State  of  Ken- 
tucky March  10, 1856,  with  powers  to  construct  | 
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a  railroad  bridge  across  the  Ohio  River  at 
Louisville. 
By  an  amendment  to  the  charter  made  in 
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1862,  the  bridge  company  was  authorized  to 
contract  with  any  railroad  companv  incorpora- 
ted under  the  Laws  of  the  State  of  Kentucky, 
or  any  other  State  of  the  United  States,  to  war- 
rant the  annual  profits  of  the  bridge,  to  be  built 
by  said  company,  to  be  equal  to  the  keeping  of 
the  bridge  in  repair,  and  of  its  operation,  and 
that  the  net  earnings  should  be  equal  to  6  per 
cent  on  the  cost  of  |  i  ,000,000.  It  was  f urLber 
authorized  to  contract,  at  any  agreed  sum  or 
rate,  with  any  railroad  company  chartered  by 
the  State  of  Kentucky,  or  anv  other  State  of  the 
United  States,  for  the  annual  use  of  said  bridge 
by  the  cars,  or  for  the  purpose  of  said  railroad 
company;  and  any  railroad  company  incorpo- 
rated by  the  State  of  Kentucky  was  authorized 
to  subscribe  to  the  stock,  or  make  the  guaran- 
ties and  agreements,  authorized  by  the  charier. 

The  bridge  was  declared  to  be  a  lawful 
structure  by  an  Act  of  Congress  approve  July 
14,  1862.  This  Act  was  amended  in  1865,  so 
as  10  authorize  the  Louisville  &  Nashville  Rail- 
road Company,  and  the  Jefferson ville  Railroad 
Company,  to  construct  a  railroad  bridge  over 
the  Ohio  River  at  Louisville. 

Under  these  Acts  of  leidslation,  the  capital 
stock  of  the  Louisville  Bridge  Company  was 
subscribed  for  bv  the  Jefferson ville,  Madison 
&  Indianapolis  Railroad  Company,  the  Louis- 
ville &  Nashville  Railroad  Company,  and  other 
corporations,  and  by  individuals.  The  Louis- 
ville &  Nashville  Railroad  Company  owned 
$800,000  of  the  stock  until  December,  1880, 
when  it  ceased  to  be  a  stockholder. 

On  June  5, 1872,  upon  the  completion  of  said 
bridge,  a  written  contract  wuff  entered  into  be- 
tween the  Louisville  Bridge  Company  of  the 
first  part,  the  Jeffersonville,  Madison  &  Indi- 
anapolis Railroad  Company  of  the  second  part, 
the  Ohio  &  Silssissippi  Railway  Company  of 
the  third  part,  and  tne  Louisville  &  Nashville 
Railroad  Company  of  the  fourth  part,  in  which 
it  was  redtea  that  the  capital  stock  of  the 
bridge  company  was  $1,500,000,  and  that  its 
mortgage  debt  was  $800,000.  evidenced  by 
bonds  to  mature  December  1, 1888,  bearing  in- 
terest at  7  per  cent,  payable  semiannually. 
The  contract  provided  that  the  second,  third 
and  fourth  parties  agreed  to  use  the  bridge  as 
covenanted  therein;  that  the  tolls  and  charges 
over  imd  for  the  use  of  the  bridge  and  its  tracks, 
in  the  transportation  of  freight,  passengers, 
mails  and  ot^r  goods,  receivea  from  or  deliv- 
ered to  the  roads  of  said  second,  third  and 
fourth  parties,  per  ton,  and  per  passenger,  or 
per  car,  engine,  or  other  means  of  transfer  over 
said  bridge,  shall  be  fixed  on  signing  this 
agreement,  and  shall  not  be  in  excess  of  a  toll, 
or  charge,  sufficient  to  produce  in  the  aggregate 
a  sum  equal  to  the  cost  and  expense  of  Keeping 
in  repair  and  taking  care  of  said  bridge,  paying 
a  dividend  semi-annuallv  of  6  per  cent  on  the 
capital  stock  of  $1,500,000,  the  interest  upon 
the  bonds,  as  the  same  shall  become  payable,  a 
sinking  fund  sufficient  to  pay  off  the  bonds  of 
$800,000  at  maturity,  the  amount  necessary  to 
keep  up  the  corporate  organization  of  the  first 
party,  with  its  proper  officers  and  servants,  and 
such  taxes  as  may  be  chargeable  against  the 
bridge  company  on  said  bridge,  or  other  prop- 
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erty  appertaining  thereto,  or  otherwise.  That 
the  charji^es  and  tolls  shall,  from  year  to  year, 
be  rednmd  in  proportion  to  the  reduction  of 
interest  on  the  bonds,  by  the  operation  of  said 
sinking  fund,  and  the  tolls  and  cliarges  shall 
always  be  the  same  to  each  of  the  second,  third 
and  foarth  parlies;  that  the  tolls  and  charges 
to  other  railroads  or  railroad  companies,  for 
like  use  of  the  bridge  and  the  approach  owned 
by  the  first  party,  shall  not  be  less  than  those 
charged  to  or  Incurred  by  the  parties  to  the 
contract;  that  all  such  tolls  ana  charges  paid 
by  other  railroads,  or  other  raihnoad  companies, 
shall  be  applied  to,  and  form  a  part  of,  the  fund 
provided  for  the  payment  of  expenses,  sinking 
fund,  interest,  dividends  and  taxes,  the  same 
as  if  paid  by  the  second,  third  and  fourth  par- 
ties to  the  contract. 

The  parties  of  ihe  second  and  third  parts 
ame  that  they  will  pass  over  the  said  bridge 
aU  the  freight,  passengers,  mails,  express  mat- 
ter and  other  goods  carried  on  or  over  their 
roads  to  and  from  Louisville,  and  to  and  from 
points  which  require  their  passage  over  the 
Ohio  River  at  or  near  Louisville,  during  the 
existence  of  the  a^eement,  and  will  pay  punct- 
ually to  the  bndge  company  the  tolb  and 
charges  for  the  use  by  them  of  the  bridge, 
tracks  and  approaches  .owned  by  the  bridge 
company. 

TheLiouisville&NashvilleRaflroad  Company 
covenanted  with  each  of  the  other  companies  to 
deliver  to  the  Louisville  Bridge  Company,  to 
be  passed  over  the  said  bridge,  or  to  the  parties 
of  the  second  or  third  parts,  or  to  such  other 
railroad  company  or  companies  as  may,  for  the 
time  being,  be  transporting  freight,  passengers, 
mails,  express  matter  and  other  goods  oyer  tiie 
bridge,  all  the  freight,  passengers,  mails,  ex- 
press matter  and  ot^  goods  carried  on  or  over 
lis  roads,  or  any  part  thereof,  destined  for  any 
points  which  require  their  passage  over  the 
Ohio  River  at  or  near  Lonbville,  during  the 
existence  of  the  agreement,  and  wul  charge  on 
said  traffic,  ip  adcution  to  its  rates  for  transpor- 
tattoo  service,  the  then  established  rates  of  tolls 
and  charges  provided  for  the  use  of  said  bridee 
and  approaches,  and  punctually  pay  the  sud 
tolls  and  charges  to  the  first  party. 

The  approach  to  said  bridge  at  the  north  end 
was  owned  by  the  JefferBonville,  Madison  & 
Indianapolis  KaDroad  Company;  and  the  Ohio 
A  Mississippi  Railway  Company  agreed  with 
the  Jeffersonville,  Madison  &  Indianapolis 
Railroad  Compan^to  use  said  approach  to  said 
bridge  in  going  into  and  over  it;  and  it  was 
agreed  between  them  that  all  the  trains^  cars 
and  eneinefl  passing  over  the  approach,ana  over 
the  bridge,  shall  be  under  the  control  and  direc- 
tion of  tne  Jeffersonville,  Madison  &  Indianap- 
olis Railroad  Company,  and  that  whatever  rules 
are  prescribed  for  the  government  of  the  trains, 
cars  and  engines  of  that  company  shall  be  equal- 
ly applicable  to  the  trains,  cars  and  engines  of 
of  the  Ohio  &  Mississippi  Railway  Company, 
each  beinff  dealt  with  alike.  And  the  Jeffer- 
sonviUet  Madison  &  Indianapolis  Railroad 
Company  covenanted  to  furnish  all  needful  and 
floffldent  engines  for  the  service  so  provided 
for,  and  at  all  times  to  transfer  with  the  same 
promptness  and  care  over  said  bridge  the  trains, 
cars,  engines  and  traffic  of  thethira  and  fourth 
parties,  that  it  does  the  trains,  cars,  engines  and 
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traffic  rec^ved  from  or  to  be  delivered  to  its 
own  road,  it  being  intended  that  each  of  the 
parties  shall  enjoy  equal  facilities  over  the  ap- 
proach and  the  bridge. 

A  reasonnble  compensation  is  provided  for, 
to  be  paid  to  the  Jeffersonville,  Madison  &  In- 
dianapolis Railroad  Company  for  the  service 
to  be  rendered,  to  be  apportioned  between  the 
parties  to  the  contract  in  proportion  to  the  serv- 
ice to  each. 

It  is  furUier  provided  that  the  contract  shall 
continue  in  force  and  operation  until  it  shall  be 
terminated  by  some  one  of  the  parties  thereto 
giving  notice  in  writing  to  the  other  parties,  of 
its  intention  to  terminate  the  same  at  the  ex- 
piration of  two  years  from  the  giving  of  such 
notice ;  at  the  expiration  of  two  years  the  same 
shall  terminate  as  to  all  the  parties  thereto  in- 
cluded in  such  notice. 

When  said  contract  went  into  operation,  and 
to  provide  for  the  interchange  of  tlie  traffic  as 
therein  contemplated,  the  Louisville  &  Nash- 
ville Railroad  Company,  at  its  own  expense, 
constructed  freight  platforms  and  improve- 
ments therefor  on  the  south  side  of  Maple 
Street,  in  Louisville,  near  Tenth  Street,  at 
which  point  connection  was  readily  and  easily 
made  with  the  tracks  of  the  Louisville  Bridge 
Company  and  the  Jeffersonville,  Madison  ^ 
Indianapolis  Railroad  Company,  running  south 
from  the  river  along  Fourteeolh  Street 

On  May  22, 1873,  the  Louisville  &  Nashville 
Railroad  Company,  the  Jeffersonville,  Madison 
&  Indianapolis  Railroad  Company,  and  the 
Ohio  &  Mississippi  Railroad  Company,  desig- 
nated as  the  parties  of  the  first,  second  and  third 
parts  respectively,  entered  into  a  written  con- 
tract whereby  the  first  party  leaseil  to  the  second 
and  third  parties  a  portion  of  the  ground  and 
terminal  facilities,  tnen  occupied  jointly  bvthe 
three  parties  and  situated  on  the  south  side  of 
Maple  Street,  in  Louisville,  between  Eleventh 
and  Tenth  Streets,  and  on  Tenth  Street,  where 
interchange  of  traffic  had  been  and  was  beinc 
effected  tetween  them,  for  which  the  seoona 
and  third  parties  were  to  pay  the  first  party 
$200  per  month ;  the  proportion  of  said  sum 
which  the  second  and  third  parties  were  re- 
spectively to  pay  being  graduated  aooording  to 
the  number  of  car  loads  of  freight  transferred 
for  each  by  the  first  party.  Said  second  and 
third  parties  were  also  to  pay  the  first  party  the 
sum  of  $7,615.80,  being  one  half  of  the  actual 
cost  of  the  improvement,  consisting  of  plat> 
forms,  eta,  made  on  said  ground ;  the  propor- 
tion which  the  second  and  third  parties  were  to 
pay  of  said  sum  beinff  67  per  cent  for  the  for- 
mer, and  43  per  cent  for  the  latter.  The  agree- 
ment further  provided  that  when  said  parties 
of  the  second  and  third  parts  should  pay  said 
amount,  with  interest  from  January  1,  1873, 
they  should  be  joint  owners  with  the  first  party, 
of  said  improvement,  in  proportion  to  the 
amounts  paid  toward  the  whole  cost  of  the 
same,  viz.:  $16,080.58.  The  contract  provided 
for  the  readlustment  of  this  one  half  ownership 
in  the  building,  from  year  to  year,  on  the  basis 
of  the  work  done  at  said  transfer  platform, 
for  said  second  and  third  parties  respectively. 
The  lease  was  to  continue  for  0ve  years,  after 
which  it  was  optional  with  the  first  party  to 
continue  the  same.  The  arrangement  was  not 
terminated  at  the  exoiration  of  five  years,  but 
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was  continued  thereafter  by  the  parties  to  the 
same. 

The  Louisville  &  Kashville  Kailroad  Com- 
pany having,  some  years  after  the  execution  of 
said  contract,  changed  its  track  gauge  to  con- 
form to  that  of  other  roads  north  of  the  Obio 
River,  and  constructed  much  more  commodi- 
ous platforms,  and  buildings,  and  large  yards, 
at  ^inth  and  Broadway  Streets,  about  four  or 
five  hundred  feet  east  of  the  Maple  Street  plat- 
form, it  was  agieed  between  said  parties  that 
their  interchange  of  traffic  should  take  place  at 
that  point;  and  it  was  accordingly  done  at  said 
Kinth  and  Broadway  yard  and  depot  until  ter- 
roiDated  by  the  Obio  &  Mississippi  Railway 
Conipanv,  as  hereinafter  stated. 

On  May  16,  18b8,  the  Louisville  &  Nashville 
Railroad  Company  and  the  Louisville  Bridge 
Company  entered  into  a  written  contract  which. 
niter  reciting  the  said  contract  of  May  22, 1^78, 
and  that  it  was  for  the  mutual  benefit  of  the 
parties  thereto — that  the  location  of  said  union 
(or  Maple  Street)  transfer  platform  should  be 
changed,  and  the  business  conducted  on  the 
ground  of  the  Louisville  &  Nashville  Railroad 
Company,  situated  on  the  south  side  of  Broad- 
way Street,  between  Ninth  and  Tenth  Streets, 
provided  that  the  second  party,  and  all  rail- 
road companies  running  cars  over  its  bridge 
subject  to  the  ri^ht  reserved  to  admit  any  other 
railroads  not  using  said  bridge,  should  have 
the  joint  use  of  said  yards,  platforms  and  build- 
ings of  the  first  party  located  at  Ninth  and 
Broadway  (designated  in  the  record  as  Yard  No. 
4);  that  tor  such  loint  use  the  second  party 
(the  Louisville  Bridge  Company)  agreed  to  pay 
a  monthly  rental  of  $200,  and,  in  addition 
thereto,  such  proportion  of  the  interest,  at  6 
per  cent  per  annum,  upon  the  cost  of  said 
transfer  platform  and  tracks,  as  the  number  of 
cars  handled  for  the  second  party  bmrs  to  the 
total  number  of  cars  handled.  Said  contract 
further  provided  that  the  expense  of  the  opera- 
tion of  said  transfer  platforms  and.  tracks  (viz.: 
labor  of  loading  and  unloading,  clerk  hire, 
maintenance  and  repair,  etc.,  premiums  of  in- 
surance, and  taxes  which  might  be  lawfully 
levied  and  assessed  upon  said  proi)erty)  should 
be  divided  between  the  parties  to  the  agree- 
ment, in  the  proportion  that  the  number  of 
cars  nandled  at  said  platforms  for  each  party, 
and  for  any  other  raihroad  companies  that 
might  thereafter  be  admitted  to  its  use,  bears 
to  the  total  number  of  cars  so  bandied,  "it  be- 
ing understood  that  the  total  number  of  cars 
shall  uot  only  include  cars  handled  for  the  first 
party,  and  the  railroad  companies  using  the 
second  party's  bridge  and  tracks,  but  also  such 
as  may  be  handled  for  other  parties  hereafter 
admitted  to  the  use  of  said  transfer  platforms 
and  tracks:"  and  It  was  further  agreed  that 
other  railroad  companies  than  those  now  using 
the  bridge  and  tracks  of  the  second  party  may 
also  be  admitted  to  the  joint  use  of  said  trans- 
fer platform  and  tracks,  on  the  teims  herein 
set  forth — ^that  is  to  say,  that  they  will  bear 
their  proper  proportion  of  the  ground  rent,inter- 
est  on  the  cost  of  the  platforms  and  tracks,  and 
the  expense  of  maintenance  and  operation  of 
the  saia  platforms  and  tracks,  based  upon  the 
numlter  of  cars  handled,  as  per  the  second  and 
third  articles  hereof."  The  switching  of  cars 
to  and  from  said  transfer  platforms  was  to  be 
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done  by  tlie  Louisville  &  Nashville  Bailro^ 
Company  between  the  points  of  the  oki  joint 
siding  on  south  side  of  Maple  Street  without 
cost  to  the  second  party.  The  contract  pro- 
vided for  a  readjustment  of  the  monthly  rental 
from  time  to  time  upon  certain  terms  not  neces- 
sary to  notice,  and  the  arrangement  was  to  con- 
tinue in  force  until  terminated  by  six  months' 
notice  in  writing  from  either  party.  It  is  stiD 
in  f  uU  force  and  operation,  as  between  respocd- 
ent  and  the  Louisville  Bridge  Company,  and 
all  the  railroad  companies  entering  Louisville 
from  the  north  side  of  the  Obio  Kiver,  except 
the  Obio  &  Mississippi  Railway  Company, 
which  latter  company  ceased  to  make  its  truns- 
fer  of  traffic  with  respondent  at  si  id  Ninth  and 
Broadway  yards  in  February,  18?S8, 

While  this  contract  bears  date  in  May,  18^ 
its  terms  and  provisions  were  agreed  upon  and 
arranged  in  January,  18S8,  with  the  knowledgt 
and  consent  of  the  Ohio  &  Mississippi  Railvay 
Company. 

Since  the  aforesaid  contract  of  Jnne  5,  18T^. 
was  entered  into,  the  Louisville,  Evansville  i 
St  Louis  R}iilroad  Company,  and  the  Lonis- 
ville.  New  Albany  &  Cbiciigo  Railroad  Com- 
pany have  been  allowed  to  use,  and  are  stQl 
using,  said  Louisville  Bridge  and  approaches, 
in  substantial  accordance  with  the  terms  ani 
provisions  thereof.  Said  railroad  companies 
also  make  their  transfers  and  intercbanns  of 
freight  tralHc  with  respondent  at  said  Ninth 
and  Broadway  yard.  Since  the  date  of  said 
contract,  the  rates  of  tolls  and  chargis  hare 
decreased  per  ton,  and  per  paaseDger^  as  the 
volume  of  traffic  over  the  brid^  has  increased. 
About  eight  years  ago  the  divtdeDds  agreed  to 

.  be  paid  upon  the  capital  stock  of  the  brldfe 
company  were  reduced  from  6  to  4  per  cent 

)  semi-annually,  and  under  the  operation  of  aud 
contract,  the  sinking  fund  therein  provided  for 
is  now  sufficient  to  pay  off  the  bonds  of  tbe 
bridge  company,  which  mature  in  Deoembv, 
1888. 

Under  the  oi)eration  of  said  conf  racts  of  Jme, 
1872,  and  May,  1878,  tbe  businesa  between  the 
railroads  north  of  the  Ohio  River  and  Louis- 
ville &  Nashville  Railroad  Company  was  con- 
ducted in  this  manner:  tbe  jiarties  having 
established  the  yard  of  the  Louisville  A  Nash- 
ville Railroad  Companv  at  Ninth  sod  Broad- 
way, in  LouisvUle,  as  the  point  for  the  iater- 
change  of  traffic,  the  railroads  from  the  D<mh 
brought  their  cars  to  their  respective  yards  oa 
the  north  side  of  the  river.  From  there  iher 
were  hauled  by  the  Jefferaonville,  MadlsoQ  k 
Indianapolis  Railroad  Company  for  tbe  LoaiS' 
ville  Bridge  Company,  to  the  ^aids  of  the  sev 
eral  companies  on  the  south  side  of  the  river, 
and  cars  containing  freight  to  be  delivefed  to 
the  Louisville  «&  Nashville  Railroad  CompaBT 
were  then  by  the  Jeffersonville,  Madteo  i 
Indianapolis  Kailroad  Company  switched  owtr 
Fourteenth  and  Maple  Streeta  to  respcMideDt'i 
yard  and  transfer  station,  at  Ninth  and  Bioad- 
wav,  where  they  were  received  and  the  s^fois* 
in  less  than  car  load  lots,  were  aaBorted,  dis- 
tributed and  reloaded  into  cars,  and  placed  in 
trains  for  their  proper  destination.  Cu  load  lo3 
were  generally  transferred  to  proper  tiarks, 
and  placed  in  trains  destined  to  points  of  ship- 
ment. Cars  coming  over  respondent's  rosd 
from  the  south,  containing  goods  debUned  to 
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points  north  of  the  river,  were  brought  to  the 
same  yard  and  delivered  at  the  Maple  and  Tenth 
Street  platform  and  tracks,  where  the  Louis- 
ville Bridee  Company,  or  the  JefFersonviUe, 
Idadison  &  Indianapolis  Railroad  Company, 
actintc  as  its  switchman,  received  the  same,  and 
transferred  the  freight  to  proper  points,  on  the 
lines  of  the  railroads,  north  of  the  river.    Tbe 
expenses  connected  with  such  interchange  of 
traffic  together  with  a  rental  allowance  to  re- 
spondent for  the  use  of  its  terminal  facilities, 
as  shown  by  said  contract  of  May,  1873  and 
1888,  was  borne  by  the  several  railroad  com- 
panies pro  rata,  ail  companies  interchanging 
business  with  respondent  being  placed  upon 
the  same  footing,  and  all  furnished  the  same 
facilities.    The  interchange  of  traffic  continues 
in  the  same  manner,  at  said  point,  as  to  all  the 
roads  north  of  the  Ohio  River,  except  the  Ohio 
&  Missiiisippi  Railway  Company,  which,  on 
Febniary  4, 1888,  gave  notice  that  it  would, 
and  did,  withdraw  from  said  contracts  at  noon 
on  that  day.   Said  Ohio  &  Mississippi  Railway 
Company  has,  since  its  withdrawal  from  tbe 
contract  of  June  6, 1872,  ceased  to  IntercbangB 
traffic  with  respondent  at  Ninth  and  BroiS- 
way,  as  former! v,  and  now  conducts  its  busi- 
ness over  the  Kentucky  &  Indiana   Bridge 
Company,  which  was  chartered  by  the  State 
of  Kentucl^  in  1880,  and  completed  its  brid'^ 
across  the  Ohio  River,  between  New  Albany 
«Dd  Louisville,  in  1886. 

Its  charter  provisions  and  powers,  as  con- 
ferred by  the  Laws  of  Kentucky,  so  far  as  ma- 
terial to  this  case,  areas  follows: 

**Said  Kentucky  &  Indiana  Bridge  Com- 
pany is  hereby  emp^owered  to  locate,  build, 
coastnict  and  maintain,  under  the  Laws  of  the 
United  States,  a  bridge  for  railway,  wagon, 
street  railway  and  other  purposes,  between  the 
Cities  of  Louisville,  Ky.,  and  New  Albany,  in 
the  State  of  Indiana,  from  any  convenient  and 
accessible  point  within  the  limits  of  tbe  City  of 
Louisville,  or  within  one  mile  thereof,  and  said 
company  is  hereby  clothed  with  ail  the  powers, 
privileges,  rights  and  franchises  necessary  for 
the  carrying  out  the  purposes  named  herein. 

"8aid  corporation  shall  have  the  power  to 
lay  down  on  said  bridge  a  single  or  double 
track,  for  railroad  cars  or  street  cars,  or  for 
wa^ns  or  other  vehicles,  and  all  animals^  and 
to  erect  footways  for  passengers,  and  to  charge 
for  the  use  thereof  reasonabfe  tolls;  and  for  said 
purpoee  may  erect  on  either  or  both  sides  of 
■aid  bridge,  toll-gates,  and  may  do  all  other 
acta  or  things  necessary  for  collecting  the 
charges  for  the  use  of  said  bridge,  and  may 
also  run  anv  line  of  railways,  through  the  City 
of  Louisville,  upon  such  terms  as  may  be  pre- 
scrilied  by  ordinance  of  said  City  of  Louisville, 
or  along  any  street  or  alley,  to  connect  with 
any  railway,  bridge,  transfer  company,  or 
depot;  and  shall  have  the  right  to  operate,  or 
leaae  said  connecting  line,  or  lines,  and  may 
charge  a  reasonable  compensation  for  the  use 
of  the  same. 

"Said  corporation  may  contract  with  any 
railroad  company,  in  or  out  of  this  State,  for 
tbe  use  of  said  bridge  by  its  cars  and  engines, 
or  for  other  purposes;  and  any  railroad,  or 
street  railway,  or  person,  or  municipal  cor- 
poration, in  or  out  of  this  State,  may  subscribe 
for  the  capital  stock  of  said  corporation,  upon 
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any  terms  or  conditions  a;n*eed  upon,  and  may 
make  such  contracts  or  agreements  as  may  be 
deemed  expedient,  for  the  use,  management^ 
or  control  of  said  bridge. 

"Said  Kentucky  &  Indiana  Bridge  Company 
is  authorized  to  contract  with,  or  to  'construct 
any  railway,  or  terminal  line,  either  in  Ken- 
tucky or  in  tbe  State  of  Indiana,  which  may 
be  necessary  for  completing  its  terminal  facili- 
ties; and  it  may  construct  such  line  or  lines  in 
the  County  of  Jefferson,  State  of  Kentucky,  as 
may  be  necessary  to  complete  tbe  connection 
with  other  railways  or  depots. 

"Said  Kentucky  &  Indiana  Bridge  Company 
is  authorized  to  contract  with  any  company  or- 
ganized under  the  Laws  of  the  State  of  Ken- 
tucky, for  the  erection  of  said  bridge,  and  the 
construction  of  any  terminal  lines  connecting 
with  it,  and  to  pay  for  the  same  in  bonds  or 
stock  of  said  company,  at  such  price  as  may 
be  agreed  upon. 

"Said  Kentucky  Ss  Indiana  Bridge  Company 
is  authorized  to  contract  with,  or  to  construct 
any  railway  or  terminal  line,  either  in  Ken- 
tucky or  in  the  Kdd  State  of  Indiana,  which 
may  be  necessary  for  completing  its  terminal 
facilities;  or  it  may  extend  such  branch  lines 
through  the  City  of  New  Albany,  State  of  In- 
diana; and  it  may  construct  such  line  or  linea 
in  the  County  of  Jefferson,  State  of  Kentucky,, 
as  may  be  necessary  to  complete  the  conneo^ 
tion  with  other  railways  or  depots;  said  Ken- 
tucky &  Indiana  Bridge  Company  is  authfir- 
ized  to  connect  its  line  with  the  line  of  th» 
Short  Route  Transfer  Company,  and  for  that 

1>urpose  may  cross  other  railway  or  bridge 
ines,  passing  either  under  or  over  the  same; 
the  said  company  is  also  authorized  to  cross 
the  land  of  other  railway  or  bridge  companies, 
in  case  it  may  be  necessary  in  running  its  con- 
necting lines. 

"The  Kentucky  &  Indiana  Bridge  Company 
shall  have  the  right  and  power  to  condemn  any 
land  in  the  City  of  Louisville,  or  County  of 
Jefferson,  State  of  Kentucky,  that  may  be  nec- 
essary or  proper,  for  the  construction  or  main- 
tenanoe  of  any  line  of  railway,  which  said 
company  is  authorized  by  its  charter,  or 
amendment  or  amendments  thereto,  to  con- 
struct, maintain  or  operate." 

On  March  2, 1881,  under  a  general  law  of 
the  State  of  Indiana,  providing  for  the  incor- 
poration of  companies  formed  for  the  purpose 
of  constructing  bridges  for  railway  or  common 
roadway  purposes,  or  both,  over  rivers  and 
streams  forming  the  boundaries  of  said  State, 
certain  parties  adopted  articles  of  association, 
"for  tbe  purpose  of  constructing,  operating, 
and  owning  a  bridge,  for  railway,  and  com- 
mon roadway  purposes,  over  and  across  the 
Ohio  River, ''^between  New  Albany  and  Louis- 
ville. The  association  was  styled  t  be  Kentucky 
&  Indiana  Bridi^  Company,  and  the  articles 
recited  that  "  The  object  and  purpose  of  said 
company  is  to  construct,  own,  and  operate  a 
bridge,  from  a  point  in  said  City  of  New  Al- 
bany, across  the  said  Ohio  River,  to  a  point  in 
said  City  of  Louisville,  for  both  railway  and 
common  roadway  purposes,  together  with — as 
an  extension  of,  and  in  connection  with,  said 
bridge — a  firm  and  substantial  causeway,"  etc. 
The  Staluies  of  Indiana  empowereii  said 
company  "  to  cotmixuct  a  railway,  with  one  or 
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more  tracks  from  said  bridge  and  embankment, 
and  to  conDect  tbe  same  with  other  railway 
tracks,  and  to  fix  the  rates  of  toll,  for  persons 
and  property  passini;  over  said  bridge  and 
tracks  connected  therewith,  whether  in  cars 
propeUed  by  steam,  or  otherwise."  The  com- 
pany, under  the  statute,  had  aathority  "to 
connect  the  line  of  railway  over  said  bridge, 
by  continuous  line  of  raflway,  in  such  manner, 
and  upon  such  route  and  terms,  as  may  be 
deemea  most  expedient,  with  any  other  line  of 
railway  whatever,  and  to  maintain,  use,  oper- 
ate, and  control  the  said  connection,  when 
completed,  and  charge  and  receive  tolls  for  the 
use  thereof.'*  . 

Tbe  two  bridge  companies  thus  formed  un- 
der the  Laws  of  Kentucky  and  Indiana  were, 
on  March  10,  1881,  consolidated  under  the 
same  name;  whether  such  consolidation  was  ef- 
fected under  proper  legislative  authority  does 
not  appear.  The  bridge  was  built  by  the  con- 
solidated company,  which  thereafter,  on  Sep- 
tember 29,  1886,  entered  into  a  written  con- 
tract with  the  Ohio  &  Mississippi  Railwav 
Company,  the  important  provisions  of  whicn 
are  the  following: 

'*The  bridj^e  company  agrees  to  allow  the 
railway  company  to  run  its  locomotives,  cars, 
and  trains  over  the  Kentucky  &  Indiana 
Bridge  and  approaches,  from  a  convenient 
point  of  connection  at  Vineennes  Street,  New 
Albany,  to  the  ground  of  the  railwav  com- 
pany at  Fourteenth  Street,  in  Louisville,  or, 
should  the  railway  company  elect  to  do  so, 
to  a  connection  with  tho  track  of  the  Short 
Route  Railway  Tranufer  Company,  near 
Thirteenth  Street,  in  Louisville;  the  railway 
company's  locomotives,  cars,  and  trains  to 
have  preference  over  those  of  a  similar  class  of 
other  railroad  companies  that  may  use  the 
bridge,  so  far  as  such  preference  can  be  legally 
granted  by  the  bridge  company." 

The  bridge  company  is  to  keep  its  bridges, 
approaches,  and  lines  of  railway  in  repair  at  its 
own  expense;  it  agrees  "  to  establish,  provide, 
and  maintain  tracks  connecting  its  present 
tracks  with  the  tracks  of  all  other  railroads  now 
seeking  New  Albanv,  within  a  reasonable  time, 
either  directly,  or  through  the  use  of  the  other 
railway  lines,  and  to  switch  the  cars  of  the  rail- 
way company,  over  such  connecting  tracks,  at 
a  switching  charge  of  $1  per  car;  also,  to  trans- 
fer cars  from  the  railway  company's  transfer 
yards  south  of  Bank  Street,  in  Louisville,  to 
the  Louisville  &  Nashville  Railroad,  or  the 
Chesapeake,  Ohio  &  Southwestern  Railroad,  at 
the  same  rate  per  car." 

It  is  agreed  that  "The  tolls  shall  be  fixed  at 
the  same  rate,  from  time  to  time,  as  the  rate  of 
the  Louisville  Bridge  Company,  and  these  tolls 
shall  be  paid  monthly  b^  tbe  railway  company 
to  the  bridge  company,  it  being  provided,  how- 
ever, that  whenever  the  sum  so  collected  shall 
exceed  the  sum  of  $17,500  per  quarter,  any  ex- 
cess over  such  amount  shall  be  paid  back  to  tbe 
railway  company;  but  the  railway  company 
agrees  to  pay  to  the  bridge  company  tl7,6(X) 
per  quarter,  whether  or  not  the  amount  of  tolls 
so  collected  equals  that  sum,  the  intention  being 
to  give  a  fixed  annual  rental  to  the  bridge  com- 
pany of  $70,000  per  annum."  But  the  railway 
company  is  to  "  endeavor,  with  reasonable  dis- 
patch, to  clear  itself  of  future  liabilitv  for  tolls, 
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rentals,  charges,  or  otherwise  under  its  pfcseti; 
contract  for  the  use  of  the  Louisville  Bridge; 
and  until  such  liabilitv  shall  be  removed,  ths 
railway  company  shall  not  be  compelled  to  pay 
any  tolls  hereunder  to  the  bridge  company. 
And  the  Kentucky  &  Indiana  Bridge  C?ompaDy 
may,  at  its  own  cost,  and  in  the  t  ame  of  tte 
sola  Ohio  &  Mississippi  Rail  way  Company,  de- 
fend against  any  claim  of  liabiiity  on  the  part 
of  saia  Ohio  &  Mississippi  Railway  Company 
under  said  contract." 

"  The  railway  company  agrees  .  .  .  to  cany 
and  transport  over  said  bridge,  appmacbffi, 
and  railway  tracks,  all  of  its  locomoiivea^  can, 
freight,  passengers,  mails,  express  matter,  and 
everything  else  carried  or  transported  by  it  oa 
its  own  Tines  .  .  .  destined,  consignea  to  or 
from  Louisville,  or  to  oi  from  points  which  ^^ 
quire  their  passage  over  the  Ohio  RiTer  at  or 
near  Louisville.  Provided,  however,  that  said 
railway  company  is  at  liberty,  if  it  so  desim, 
to  perform  its  passenger  service  over  any  ouier 
bridge,  but  the  rental  to  be  paid  bfnnmdcr. 
shalfnot  be  decreased  by  reason  thereof.  Tbe 
interchange  of  freight  at  Louisville  and  New 
Albany,  between  said  rail  way  company  and  any 
connecting  road,  shall  be  done  over  the  tncki 
of  the  bridge  company,  between  the  south  ap> 
proach  to  its  bridge  and  tbe  tracks  of  soch 
connnecting  road,  so  far  as  the  Ohio  &  Missis- 
sippi Railway  Company  can  lawfully  oootinl 
the  same;  and  the  cbarse  for  the  use  o€  suc^ 
tracks  shall  not  exceed  that  on  any  other  line. 

"  The  railway  company  agrees,  so  far  as  it 
lawfully  may,  not  to  carry  or  transport  over 
the  said  bridge  and  the  approaches  and  tmcks 
thereto,  any  locomotives,  cars,  freight,  passen- 
gers, mail,  and  express  matter,  between  Loub- 
ville  and  New .  Albany,  that  orbinatee  in,  or 
comes  from  any  raihroad  or  water  line,  entering 
the  one  plaoe,  and  destined  for  tiie  other,  it  be- 
ing mutually  understood  and  agreed  between 
the  parties  thereto,  that  the  brOge  eo«ii|iaBy 
shall  have  the  sole,  exclusive  right,  to  eoDtrot 
carry,  and  transport  over  the  bridge  and  the 
approaches  and  tracks  thereto,  all  traffic  act 
received  from  or  destined  to  points  veadied 
over  the  railroad  of  the  railw«j  compaiiy, 
north  and  east  of  New  Albany. 

"  The  railway  company  agrees  to  fomiBk,  at 
its  own  cost,  all  power  necessary  for  tlie  trans- 
fer of  its  locomotives,  cars,  freight,  paase&gera, 
mails,  and  express  matter  transported  by  it, 
over  Uie  said  bridge  and  the  approaches  and 
tracks  thereto.  ** 

Said  contract  was  to  continue  in  focoe  and 
in  operation  twenty  years  from  the  date  of  eoa- 
mencement  of  payment  of  tolls  by  the  laflsm 
company  to  said  bridge  company,  and  It  isslw 
in  full  force  and  being  acted  upon  by  said  par- 
ties. 

On  June  21, 1887,  the  petitioner  entered  into 
a  written  contract  with  the  LouisviUe  Soutlieni 
Railroad  Company,  which  connects  Ixmisville 
with  the  South  by  way  of  the  dncianati 
Southern  Railroad,  under  and  bv  the  terms  of 
which  said  bridge  company  teased  to  the 
LouisviUe  Southern  Railroad  Companj,  for  a 
period  of  ninety-nine  years,  an  equal  right  to 
possession  and  use  in  common  with  it  for  laO- 
road  purposes,  the  railroad,  right  of  way,  road- 
bed, main  and  side  tracks,  switches,  telegraphs 
and  telegraphic  facilities,  and  other   i4ipnr' 
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teiMDoesaDd  fixtures,  now  possessed  or  owned; 
or  which  may  be  hereafter  possessed  or  ac- 
quired bj  the  Kentucky  &  Indiana  Bridge 
Cooipany,  between  a  point  in  Magnolia  Ave- 
nue, where  the  Louisville  Soutbem  Railroad 
Company's  tracks  join  witb  those  of  the  Ken- 
tucky &  Inciiana  Bridge  Company,  to  the  con- 
nectfon  with  the  trackis  leading  to  the  yard  of 
the  said  Louisyille  Southern  Railroad  Company, 
on  or  near  the  line  of  Hardin  Street  between 
Bank  and  Market  Streets,  in  Louisville.    The 

{)artie8  to  said  contract  agreed  to  construct  a 
ioe  of  track,  with  the  necessary  switches  and 
sidings,  eastwardly  along  Magimlia  Avenue, 
from  the  Junction  of  the  Kentucky  &  Indiana 
Bridge  Company's  and  the  Louisville  Southern 
Railroad  Company's  tracks,  to  a  connection 
with  the  main  tracks  of  the  Louisville  &  NaaAi- 
ville  Railroad  Company,  at  or  near  the  intersec- 
tion of  Magnolia  Avenue  and  Seventh  Street, 
said  connection  to  be  constructed  and  main- 
tained at  the  joint  expense  of  the  Kentucky  & 
Indiana  Briilae  Company  and  the  Louisyille 
Southern  Uauroad  Company,  in  the  manner 
described  in  said  contract. 

The  Louisville  Southern  Railroad  Company 
agreed  to  provide  and  keep  a  sufficient  number 
of  suitable  switch  engines  on  hand,  and  to  han- 
dle promptly  and  wiui  dispatch  all  freight  cars 
to  be  movea  between  the  Kentucky  &  Indiana 
Bridge  Company's  transfer  tracks,  between 
Bank  and  Market  Streets,  and  the  Chesapeake, 
Ohio  A  Southwestern  Railroad  Company's 
railroad,  and  the  Louisville  &  Nashville  Rail- 
road Company's  railroad,  at  a  charge  to  be 
fixed  by  the  parties  to  the  contract.  The 
Louisville  Southern  Railroad  Company  agreed 
to  pay  to  the  Kentucky  &  Indiana  Bridge 
Company,  of  the  revenue  thus  obtained,  in  the 
following  proportion — ^namelv:  66  per  cent  to 
the  railroad  company,  and  46  per  cent  to  the 
bridge  company.  In  case  said  railroad  com- 
pany fails  or  refuses  to  remove  all  freights  pasa- 
ing  over  this  part  of  said  tracks  with  prompt- 
ness and  dispatch,  then  the  bridge  company 
reserves  the  right  to  move  said  f rSgbt,  and  to 
receiye  and  coUect  aU  tolls  due  for  said  aarvice. 

The  bridge  company  was  not  to  grant  any 
other  party  or  parties,  the  right  to  do  any 
twitching,  or  make  transfers  of  cars  or  freight 
on  tlie  hoe  of  road  or  tracks  aforesaid. 

Said  coDtract  further  provided  as  f oUowa: 
'^And  whereas,  the  said  Kentucky  A  In^ana 
Bridge  Gompany  has  heretofore  entered  into  a 
contract  with  the  Ohio  A  Mississippi  Railway 
Cumpany,  providing  for  the  transportation  of 
all  freignt,  from  said  railway  to  the  roads  south 
of  the  Ohio  River,  over  the  tracks  herein  de- 
scribed, and  for  which  a  charge  is  to  be  made 
by  saki  bridge  company:  Now  it  is  agreed, 
and  it  is  part  of  the  consideration  of  inducing 
the  bridge  crimpany  to  enter  hito  this  agree- 
ment, that  an  such  frejght  coming  from  Uie 
said  Obio&  Mississippi  Railway  Company,  and 
delivered  and  deliverable  to  the  said  railways 
south  of  the  Ohk>  River^  shall  be  moved  over 
the  tracks  herein  described,  from  the  yards  on 
Bat  din,  between  Bank  and  Market  Streets,  to 
such  railways,  without  charge  or  cost,  and 
shall  be  macfe  by  the  railroad  company,  with 
its  engines,  at  rates  to  be  fixed  l^  the  bridge 
company,  and  the  tott9  or  renenue  derived  from 
such  freight  so  moved,  shall  belong  exclusively 
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to  the  bridge  company,  and  shall  not  be  sub 
ject  to  dividon,  as  herein  provided,  forUie  rev- 
enue derived  from  freight  moved  or  handled 
on  said  tracks." 

Said  contract  was  to  continue  In  force  for 
and  during  the  whole  period  of  ninety-nine 
years,  from  and  after  September  1,  J  887.  It 
has  not  since  been  changed  or  modified,  and 
the  business  being  done  between  petitionerand 
said  Louisville  Southern  Railroaa  Company,  is 
carried  on  and  transacted  under  and  in  pur- 
suance of  the  provisions  of  said  contract.  The 
Louisville  Southern  Railroad  Company  has 
not,  however,  fully  performed  the  switching 
service  on  the  tracks  of  the  Kentucky  A  Indi- 
ana Bridffe  Company,  as  it  undertook  to  do. 
It  has  only  done  said  switching  from  Thirty- 
Second  and  Market  Streets,  south,  at  night, 
udug  one  engine.  The  rest  of  said  switching 
has  been  done  by  the  Kentucky  A  Indiana 
Bridge  Company.  All  the  transfer  slips  or  bills, 
on  might  so  switched,  are  made  out  by  the 
Kentucky  A  Indiana  Bridge  Company,  which 
collects  the  charges  therefor  from  the  com- 
pany or  companies  for  whom  the  service  Is 
performed.  The  petitioper  and  the  Ohio  A 
Mississippi  Railway  Company  and  the  Louis- 
ville Southern  Raiboad  Company,  have  a  yard 
near  Thirty-Second  and  MarketSireets  in  liOuis- 
viUe,  at  which  said  companies'  interchanges  of 
traffic  are  made. 

Petitioner's  tracks  in  Louisville  branch  in 
two  lines,  the  point  of  divergence  being  near 
the  intersection  of  Twenty-Kinth  and  Rudd 
Streets.  From  this  point,  one  of  said  lines  ex- 
tends eastwardly  near  the  canal  bank  to  a  point 
on  Thirteenth  Street,  where  it  connects  with 
the  road  of  the  Short  Route  Railway  Transfer 
Company,  over  which  and  the  Chesapeake, 
Ohio  A  Southwestern  Road,  running  eastward- 
ly, petitioner  and  railroads  using  its  bridge 
can  readily  connect  with  respondent's  yard  No. 
1,  at  First  and  Water  Streets,  and  extendhig 
thence  to  Preston  Street.  Petitioner's  other 
line  extends  southwardly  to  Magnolia  Avenue, 
where  it  connects  with  the  Louisville  South- 
ern.. Under  several  ordinances  of  the  CSty  of 
Lonisville,  passed  from  time  to  time,  petitioner 
was  given  authority  to  construct  and  extend  its 
tracks,  hi  or  over  certain  designated  streets  in 
saiddty. 

The  ordinance  which  conferred  upon  said 
bridge  company  the  right  to  lay  its  tracks  on 
or  along  Magnolia  Avenue  was  approved 
April  19, 1887.  It  granted  to  said  bridge  com- 
pany the  right  *to  locate,  construct,  mahitain, 
and  operate  a  single  or  double  trade  railway, 
with  neoessaxy  switches,  turnouts,  ridings^ 
crossings,  signals,  and  watdi  houses,  ak>ng 
Magnolia  Avenue  from  Eleventh  to  Eighteenth 
Streets,  and  along  other  land  acquir»l,  or  to 
be  acquired,  west  from  Eighteenth  Street  to 
the  dty  limits,  and  to  connect,  with  proper 
curvea,  with  the  Chesapeake,  Ohio  A  South- 
western Railway,  and  the  Louisville  Southern 
Raibroad,  and  other  railroad  lines  which  may 
hereafter  desire  to  make  connections  with  the 


same. 
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By  the  second  section  of  the  ordinance  the 
said  bridge  company  was  required,  under  prop- 
er regulations  for  the  safe  and  convenient  use 
of  said  tracks  constructed  between  the  points 
named,  to  "permit  other  roads  now  built  or 
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hereafter  to  be  constructed,  desiring  to  connect 
through  such  portions  of  the  city,  to  use  the 
railway  tracks  laid  down  or  constructed 
through  and  along  said  line  as  herein  provided, 
upon  conditions^  nowever,  that,  before  enter- 
ing on  the  use  of  said  tracks,  any  railway  com- 
pany shall  pay  to  the  Kentucky  &  Indiana 
Bridge  Company  ith  pro  rata  share  of  the  cost 
of  constructing  the  same,  including  damages 
awarded  by  reason  of  the  construction  thereof, 
and  shall  bind  itself,  by  contracts  with  the  City 
of  Louisville,  for  the  benefit  of  all  parties  in- 
terested, that  it  will  contribute  its  pro  rata 
share  toward  the  repdr  and  maintenance  of  any 
additional  tracks,  and  of  any  gates,  approaches, 
culverts,  bridges,  or  trestl^,  or  fills  that  may 
be  necessary  to  the  safe  and  efficient  use  of 
said  tracks,  and  toward  the  maintaining  of  such 
watchmen  as  may  be  necessary  to  the  proper 
guarding  of  the  street  crossings,"  etc.  Sinular 
provisions  are  found  in  the  other  ordinances. 

This  Ordinance  of  April  12, 1887,  is  the  only 
one  produced  which  gives  said  bridge  company 
authority  to  locate  its  tracks  on  Magnolia 
Avenue,  and  grants  the  right  from  Eleventh 
Street  westwanl. 

Keq^ndent's  tracks  at  the  intersection  of 
Seventh  Street  and  Magnolia  Avenue  are  lo- 
cated eight  hundred  and  twenty  feet,  or  over 
two  squares,  to  the  eastward  from  Eleventh 
Street.  The  said  bridge  company  has  shown 
no  authority  or  license  from  the  City  of  Louis- 
ville, to  extend  its  line  or  track  from  Eleventh 
Street,  eastward  Bloug  Magnolia  Avenue  to  the 
Seventh  Street  and  Magnolia  crossing,  or  to  a 
connection  with  respondent's  traclu  at  that 
pomt;  but  it  has  actually  made  such  an  exten- 
sion, and  on  the  20th  of  October,  1887,  effected 
or  formed  a  physical  connection  of  its  track 
with  respondent^  main  line,  at  Seventh  Street 
and  Magnolia  Avenue. 

This  connection  was  made  under  the  fol- 
lowing circumstances:  the  Vice-President  and 
General  Manager  of  the  said  bridge  company, 
under  date  of  September  6,  1887,  addressed  to 
the  Vice-President  of  the  Louisville  &  Nash- 
ville liailroad  Company  a  note  as  follows: 

"Deab  Sib— The  Kentucky  &  Indiana 
Bridge  Company  desire  a  connection  with  vour 
road,  at  the  comer  of  Seventh  Street  and  Mag- 
nolia Avenue,  for  the  purpose  of  mutual  inter- 
change of  freight,  between  your  road«  and  the 
various  other  roads,  with  which  the  Kentucky 
&  Indiana  Bridge  Company,  as  a  transfer  com* 
pany,  connects.  At  Seventh  Street  and  Mag- 
nolia Avenue,  there  are  two  private  switches 
connected  withyonr  road,  the  one  belonging 
to  the  Union  Warehouse  Company,  and  the 
other  to  Mrs.  Bullitt  and  the  Bank  of  Louis- 
ville. If  we  should  make  arrangements  with 
either  of  these  parties  for  the  use  of  their 
switch,  is  it  satisfactory  to  you  for  us  to  make 
connections  at  that  point,  provided  your  pres- 
ent rights  of  connection  with  the  property  of 
these  parties  is  not  interfered  withr' 

The  Louisville  &  Nashville  Railroad  Com- 
pany  objected  to  the  desired  connection  at  said 
point,  and  to  the  bridge  company's  use  of  said 
private  switches.  The  matter  was  referred  to 
their  respective  attomevs.  The  attorney  for 
the  Louisville  &  Nashville  Railroad  Companv 
advised  its  officers  that  under  the  eitrbteenth 
section  of  its  original  charter,  respondent  could 
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not  lawfully  object  to  or  prevent  the  proposed 
connection,  but  that  such  connection  would 
not,  under  a  decision  of  the  Kentucky  Court  of 
Appeals  cited,  necessitate  or  require  a  business 
connection  at  said  point,  or  confer  any  right 
on  the  bridge  company  to  use  its  track  or  run 
cars  over  its  road.  The  bridge  company  hav- 
ing the  right  to  thus  force  a  physical  connec- 
tion, the  Louisville  &  Nashville  Railroad  Com^ 
pany  thereupon,  on  October  14,  1887,  with- 
drew its  opoosiiion  to  such  connection,  and  it 
was  made  October  20, 1887. 

Said  point  of  connection  at  Seventh  Street 
and  Magnolia  Avenue  is  situated  between  the 
South  Louisville  yard  and  the  Ninth  and  Broad- 
wav  yard  and  station  of  respondent.  It  is  1^ 
miles  south  of  the  Ninth  and  Broad  wav  Station, 
and  1^  miles  north  of  the  South  Louisville 
yard.  Between  said  yards  respondent's  trains 
and  engines  are  constantly  passing  and  repass- 
inff,  day  and  ni^ht.  The  Louisville  &  Nash- 
viue  Railroad  Company  neither  receives  nor 
delivers  freight  at  said  connection,  either  for 
private  parties  or  other  railroads.  It  has  never 
been  established  or  recognized  as  a  station, 
or  place  at  which  freight  should  be  received 
or  delivered.  There  are  no  building,  plat- 
forms, sheds  or  other  facilities  at  said  poiqt 
for  the  interchange  of  business  trafllc,  nor  has 
either  petitioner  or  respondent  any  ground  or 
land  at  that  place  on  which  such  buildings, 
platforms  and  facilities,  suitable  and  conven- 
ient for  the  interchange  of  freights  and  the 
accommodation  of  clerks  and  employes,  could 
be  erected.  Respondent  has  only  6'>  feet  right 
of  way  at  said  point,  which  is  needed  for  its 
tracks,  while  the  petitioner  has  not  even  such 
right  of  way,  if  the  license  or  permission  of  the 
City  of  Louisville  to  lay  its  track  eastwardly 
along  Magnolia  Avenue  from  Eleventh  Street 
is  necessary  to  confer  said  right.  By  means  of 
said  connection  it  is  practical  to  switch  freight 
cars,  loaded  or  empty,  from  the  track  of  peti- 
tioner to  the  main  track  of  respondent,  and 
vice  ter9a;  but  no  interchange  of  freight  cars 
and  freight  business  between  respondent  and 
petitioner  and  railway  companies  using  peti- 
tioner's bridge  and  tracks,  can  be  conducted  at 
said  Seventh  Street  and  Magnolia  connection 
without  subjecting  respondent  to  extra  expense, 
trouble  and  inconvenience,  beyond  what  it  is 
required  to  incur  in  interchanging  with  other 
roads  at  its  regular  yuds  and  stations— and  the 
ereater  the  traffic  to  be  interchanged  at  said 
Junction  the  greater  would  be  such  expense  to 
and  burden  upon  the  re^^pondent. 

The  interchange  of  fieights  in  broken  lots, 
or  less  than  car  loads,  cannot  be  made  at  said 
connection;  such  freights  received  from  peti* 
doner  at  said  Junction  have  to  be  hauled  \.^ffK 
of  a  mile  to  the  Ninth  and  Broadway  Depot  of 
respondent,  to  be  assorted  and  reloaded  into 
cars,  and  placed  in  trains  for  destination.  Nei- 
ther can  car  load  lota  of  mixed  ot  miscellane- 
ous freights  destined  for  different  points  be 
interchanged  there  without  being  transferred 
to  and  assorted  and  reloaded  at  Ninth  and 
Broadway.  If  such  freights  are  to  bo  deliv- 
ered by  respondent  to  petitioner  at  said  point, 
thev  liave  first  to  be  carried  to  responueut*8 
sai()  depot,  there  unloaded,  assorted,  reloaded 
and  hauled  back  by  respondent's  engines  and 
placed  upon  petitioner's  track.    So  that  in  re* 
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ceiving  and  delivering  less  than  car  load  lots  of 
freight  at  said  Seventh  and  Magnolia  connec- 
tion,  respondent  would  be  put  to  the  expense 
and  trouble  of  hauling  all  such  freight  2/g^  of 
a  mile  without  compensation,  toi^ether  with 
the  expense  incident  to  the  unloading,  distrib- 
uting and  reloading  the  same  at  its  Ninth  and 
Broadway  Station.  Freight  in  car  load  lots  in- 
terchanged at  said  connection  would  require 
respondent  to  switch  or  haul  the  same  to  the 
same  station,  to  be  there  put  into  or  taken  from 
trains,  and  then  carried  back  to  or  beyond  said 
point  If  petitioner  makes  such  delivery  pf 
either  car  loads  or  broken  lots  of  freight  at 
Ninth  and  Broadwav,  it  involves  the  use  of 
respondent's  terminal  facilities.  If  respondent 
performs  said  service,  there  is  involved  the  use 
of  its  engines,  its  tracks,  its  platforms,  its  clerks 
and  employes  at  said  Nhath  and  Broadway 
Station,  for  which  no  compensation  has  been 
aicreed  upon  between  petitioner  and  respond- 
ent. All  such  services  and  matters  as  to  other 
railroads  entering  Louisville  from  the  north 
side  of  the  Ohio  River  and  interchanging  traffic 
with  respondent  at  its  Ninth  and  Broadway 
Station  are  made  the  subject  of  private  contract 
and  agreement,  under  and  by  the  terms  of 
which  respondent  is  allowed  and  paid  a  con- 
sideration for  the  use  of  its  engines,  tracks  and 
terminal  facilities,  in  the  shape  of  a  monthly 
rental,  interest  on  its  improvements,  and  a 
"pro  rata"  proportion  of  the  depot  expenses 
connected  with  the  transfer  of  freight,  such  as 
derk  hire,  salary  of  employes  and  wages  of 
laborers,  based  on  the  amount  of  business  done 
for  each  of  said  roads.  The  petitioner  has 
made  no  offer  of  such  compensation  to  respond- 
ent for  the  interchange  of  traffic  it  seeks  at  its 
said  connection.  The  mere  reception  of  car 
load  lots  of  freight  by  r^pondent  at  said 
Seventh  and  Magnolia  Junction, without  refer- 
ence to  any  tranSTer  thereof  to  said  Ninth  and 
Broadway  yard  and  depot  to  be  put  into  trains 
for  distribution,  would  necessitate  the  employ- 
ment by  respondent  of  car  inspectors,  both  day 
and  night,  to  examine  the  condition  of  such 
cars,  take  their  numbers  and  keep  a  record 
thereof,  it  not  being  usual  or  proper  for  one 
railroad  companv  to  receive  from  another  com- 
pany car  load  freights  without  having  such- 
cars  inspected  by  its  own  agents  at  the  point  of 
reception,  to  ascertain  the  condition  of  the 
same.  This  would  entail  upon  respondent 
some  additional  expense. 

If  respondent  accepted  loaded  cars  at  said 
point  of  connection,  it  mi^ht  or  might  not 
have  the  right  to  transport  the  freight  to  desti- 
nation in  such  cars.  If  it  had  the  right  to  use 
and  did  use  such  cars,  it  would,  besides  the  ex- 
pense of  getting  the  same  to  its  Ninth  and 
Broadway  Station  and  placing  them  in  proper 
trains,  be  required  to  pay  to  the  owner  thereof 
wheelage  or  milage  at  the  rate  of  three  fourths 
of  one  cent  per  mile,  and  be  responsible  for  all 
damage  done  the  cars  while  in  its  possession  or 
on  its  road  If  respondent  had  not  the  right, 
or  did  not  desire  to  use  such  cars,  it  would  be 
under  the  necessity  of  not  onlv  conveying 
them  to  the  Ninth  and  Broadway  Station,but  of 
unloading  and  reloading  them  there,  at  its  own 
cost  and  expense.  Petitioner  has  no  freight 
carp  of  its  own,  and  can  make  no  reciprocal 
interchange  of  cars  with  respondent. 
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Petitioner  never  sought  to  effect  a  direct  con- 
nection with  respondent's  Ninth  and  Broadway 
vard.  A  direct  approach  to  said  yard  might 
have  been  made,  up  Broadway  and  Tenth 
Street,  with  the  consent  of  the  City  of  Louis* 
ville,  but  no  application  was  made  for  leave  to 
pursue  that  route.  Nor  was  any  effort  made 
by  petitioner  to  secure  a  nearer  and  more  direct 
connection  with  respondent's  road  than  at 
Seventh  Street  and  Magnolia  Avenue.  That 
connection  was  made  in  pursuance  of  peti- 
tioner's contract  with  the  Louisville  Southern 
Railroad  Company,  bearing  date  June  21, 1887. 

It  is  entirely  practicable  for  petitioner,  and 
the  railroads  usmg  its  bridge  and  tracks,  to  in- 
terchange traffic  with  respondent  at  the  latter's 
Ninth  and  Broadway  yard  and  depot,  which 
can  be  reached  by  transferring  or  switching 
over  the  Short  w^nie  Transfer  line,  and  the 
Chesapeake,  Ohio&  Southwestern,  and  thence 
up  Fourteenth  Street,  over  the  line  of  the  Louis- 
ville Bridge  Companv,  and  Jeffersonville, 
Madison  &  Indianapolis  line  to  the  junction  at 
Tenth  and  Maple,  where  respondent  receives 
from,  and  delivers  to,  other  roads  all  freight  to 
be  interchanged.  To  reach  respondent's  said 
yard  by  this  approach  involves  a  switching 
charge  of  $2  per  car  to  the  petitioner,  or  the 
railroads  using  its  bridge;  the  Short  Route 
Company  and  the  Chesapeake,  Ohio  &  South- 
western making  a  charge  of  (1,  and  the  Louis- 
ville Bridge  Company  and  the  Jeffersonville, 
Madison  &  Indianapolis  also  charging  $1  per 
car  for  such  switching  services.  Prior  to  Oc- 
tober 21,  1887,  petitioner,  and  the  railroads 
using  its  bridge  and  track,  having  freight  for 
the  Louisville  &  Nashville  Railroad  Company 
destined  to  points  on  its  roads  south  of  Louis- 
ville, delivered  such  freight  at  said  Ninth  and 
Broadway  yard,  by  bringmg  or  having  the  same 
brought  over  said  approach  or  route  and  paying 
therefor  switching  charges  of  |2  per  car.  The 
same  facilities  stiS  exist,  and  are  still  open  to 
petitioner,  and  the  railroads  using  its  bridge, 
lor  reaching  respondent's  Ninth  and  Broadway 
yard,  and  for  the  interchange  of  traffic  at  said 
point.  In  addition  to  this  mode  of  reaching  a 
connection  with  respondent,  the  petitioner  and 
the  railroads  using  its  bridge  had,  and  still  have, 
another  approach,  by  way  of  the  Short  Route 
and  Chesapeake,  Ohio  &  Southwestern  line,  to 
respondent's  yard  at  First  and  Water  Street  in 
Louisville,  which  would  involve  a  switching 
charge  of  only  $1  per  car.  These  rout  es,  w  hich 
were  open  and  accessible  to  petitioner,  and  the 
railroads  using  its  bridge,  pnor  to  October  20, 
1887,  when  it  made  the  physical  connection  at 
Seventh  Street  and  Magnolia  Avenue,  have 
since  continued  to  exist,  and  are  s^ill  available 
to  petitioner,  as  a  convenient  means  of  reaching 
respondent's  regular  yards,  with  such  freight 
as  it  seeks  to  have  respondent  transport  over 
its  lines. 

Respondent  is  willing  to  accept  and  receive 
at  its  Ninth  and  Broadway,  or  other  yards,  all 
freight  brought  to  it,  by  or  over  petitioner's 
bridge,  and  to  transport  the  same  to  destina- 
tion on  its  lines,  at  local  Louisville  rates,  such 
as  it  charges  all  other  Louisville  shippers;  but 
is  not  willing,  and  declines  to  accept  and  trans- 
fer such  freight,  upon  a  through  routeing  and  at 
through  rates,  such  as  it  has  agreed  upon  with 
the  railroads  using  the  Louisville  Bridge.   This 
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refusal  is  rested  upon  the  grouiidthat  respond- 
ent has  no  anangement  or  agreement  with  pe- 
titioner, and  the  railroad  companies  using  its 
bridge,  fixing  and  defining  the  terms  and  oon- 
ditions.upon  which  such  through  routeing  shall 
be  made,  and  the  through  rates  prorated  be- 
tween them. 

The  Louisville  A  Nashville  Railroad  Com- 
pany has,  at  all  times,  buth  before  and  since 
the  passage  of  the  Interstate  Commerce  Act, 
refused  to  engage  in  the  transportation  of 
freight  or  passengers,  to  or  from  points  beyond 
its  own  lines,  except  where  previous  a^n'eements 
or  arrangements  have  been  made  between  itself 
and  other  carriers,  whose  lines  were  part  or 
parts  of  the  through  routes  to  be  thus  estab- 
lisbed,  which  agreements  prescribed  the  terms, 
conditions,  and  restrictions  on  which  the  busi- 
ness should  be  done,  and  defined  the  share 
which  each  road  was  to  receive  of  the  through 
rates.  The  interchange  of  trnflSc  between  con- 
necting lines,  constituting  the  through  route 
over  which  such  trafiic  is  to  be  passed,  at  or 
upon  through  rates,  is  always  a  matter  of  con- 
tract between  the  several  companies  operating 
such  linefi,  and  such  arrangements  are,  in  the 
absence  of  express  a;rrecment  to  the  contrary, 
terminable  at  the  pleasure  of  either  party. 

Petitioner  is  not  a  member  of,  and  has  no 
representation  in,  an  v  f  rei;iht  or  passenger  asso- 
ciations, by  whom  through  races  are  fixed,  and 
it  has  never  offered  or  attempted  to  interchange 
any  passen^r  traflSc  with  respondent.  Its  pas- 
senger traffic  business  to  ana  from  tJie  South, 
is  done  exclusively  with  the  Louisville  Southern 
Railroad  Company. 

Petitioner  has  no  voice  in  making  the  division 
of  through  rates  on  traffic  carried  over  or  across 
its  bridge.  Its  bridge  toll  is  the  only  charge  to 
be  paid  it,  by  the  companies  engaged  in  such 
through  traffic.  Under  a  contract  entered  into 
between  them  in  1887,  the  petitioner  receives 
from,  and  delivers  to,  the  Louisville,  New  iU- 
bany  &  Chicago  Railroad  Company,  at  New 
Albanv,  frei|{hts  transported,  or  to  be  trans- 
ported over  its  bridge  to  and  from  Lonisvflle, 
said  contract  being  terminable  by  either  party 
upon  thhrty  days'  notice. 

Petitioner  issues  no  bills  of  lading  for  ship- 
ments from  Louisville  to  any  points  soutn, 
reached  either  by  the  Louisville  Southern  or  the 
Louisville  &  Nashville  Railroad  Companies; 
nor  does  it  issue  any  billa  of  lading  for  ship- 
ments from  Louisville  to  CincinnaU,  or  other 
points  reached  via  the  Ohio  &  Misdssippi  Rail- 
way Company.  If  a  consignor  at  Irf)uisville 
desired  to  ship  over  petitioner's  bridge  to  Cin- 
cinnati, or  other  point  on  the  Ohio  &  Missis- 
sippi Railway  Company's  lines,  the  latter  would 
issue  the  bill  of  laain^  and  collect  the  freight 
If  shippers  at  Louisville  wished  their  freight 
for  St  Louis  to  go  over  the  Kentucky  and  In- 
diana Bridge,  via  the  Louisville,  Evansville  A 
St  Louis  Railroad,  petitioner  would  accept  and 
receive  such  freight  on  one  of  its  Louisville 
tracks,  provided  Uie  cars  in  which  to  load  the 
same  were  furnished  bv  the  Louisville,  Evans- 
ville A  St  Louis  Railroad  Company:  would 
then  way-bill  such  car  and  freight  to  the  latter 
road,  which  would  issue  the  regular  bill  of  lad- 
ing tiierefor,  and  charge  and  collect  its  regular 
transportation  rates  thereon,  and  pav  to  peti- 
tioner its  bridge  toU  for  passing  over  its  bridge. 
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So,  if  a  Louisville  shipper  desired  to  ship  his 
goods  to  Chicago  over  petitioner's  bridge  and 
over  the  Louisville,  New  Albany  A  Chicago 
Railroad,  petitioner  would  accept  such  ship- 
ment on  its  tracks  in  Louisville,  if  said  railroad 
company  would  furnish  the  cars  in  which  to  load 
it, and  would  bill  the  same  to  the  Louisville,  New 
Albany  A  Chicago  Railroad,  which  would  per- 
form the  transportation  service,  and  charge  or 
collect  the  freight  or  fares  thereon.  So,  if  New 
Albany  shippers  wished  to  ship  gjoods  south 
over  the  Louisville  &  Nashville  Railroad,  peti- 
tioner would  accept  such  shipment,  if  respond- 
ent would  furnish  the  car  or  cars  in  which  to 
load  it;  would  then  furnish  to  respondent  a 
way  or  transfer  bill  for  such  car  and  f reij^hts, 
and  respondent  would  issue  its  own  bill  of  lad- 
ing tiierefor,  pay  petitioner  its  bridge  toll  for 
passing  the  freight  over  its  bridge,  and  collect 
Its  regular  charges  for  transporting  the  goods 
to  destination.  Petitioner  has  no  freight  cars 
of  its  own,  and  neither  procures  nor  furnishes 
cars  in  any  other  manner.  On  business  thus 
handled,  the  rates  given  or  charged  the  ship- 
pers are  in  some  cases  the  bridge  tolls,  and  the 
rates  of  the  railroad  over  which  the  shipment 
has  to  be  carried  by  the  company  furnishing 
the  car  or  cars,  and  performing  the  service.  In 
other  cases,  the  line  furnishing  such  car  or  cars 
pays  the  bridge  toll  itself.  Jdiersonville,  New 
Albany,  and  Louisville  being  grouped,  and  hav- 
ing the  same  rates  to  and  from  all  points  south, 
on  shipments  thus  procured  by  petitioner  for 
respondent,  and  loaded  in  cars  furnished 
by  respondent,  the  bridge  toll  would  be  paid 
by  respondent,  and  to  that  extent  would  reduce 
its  regular  rate  to  destination  of  goods,  going 
south  of  Louisville.  The  petitioner  makes  the 
transfer  and  deliveir  of  such  cars  to  the  road 
over  which  the  freight  is  to  go,  and  ooUectB  from 
such  road  its  bridge  toll. 

In  addition  to  its  bridse  toll,  thus  charged 
and  collected  of  lOads  for  wldch  petitioner 
may  have  solicited  shipments,  petitioner,  in 
some  cases,  where  cars  are  loaded  on  its  tracks, 
or  loaded  cars  are  received  from  one  railroad 
to  be  transported  to  some  other  line  over  Its 
tracks,  makes  and  collects  a  switching  charge 
ftt>m  the  company  for  whom  the  service  la  per- 
formed, ranging  from  |1  to  |8  per  car. 

Whcaie  the  respondent,  and  railroads  north 
of  the  Ohio  River,  have  entered  into  ananfle- 
ments,  or  amements,  forming  through  routes 
and  through  rates,  as  to  which  the  bridge 
companies  are  not  consulted,  and  have  no 
voice,  the  bridge  tolls  are  first  deducted  from 
the  through  rate,  and  the  remainder  of  the 
traffic  charges  for  the  service  is  "prorated" 
between  the  parties  forming  the  through  route, 
according  to  their  agreement  The  shipper 
does  not,  as  a  matter  of  fact,  pay  the  biidge 
tolls,  in  every  instance,  either  under  such 
through  routeing  and  through  rating,  or  when 
there  is  no  such  arrangement  for  through 
traffic  Owing  to  iu  competition  with  toe 
Cincinnati  Southern  Railroad,  which  owns  its 
own  bridge,  and  pays  no  bridge  tolls,  respond- 
ent, in  respect  to  much  of  its  southern  traffic* 
has  to  bear  the  burden  of  such  tolls  at  Louis- 
ville, or  deduct  such  tolls  from  its  rates  to 
Louisville,  and  across  the  bridge  at  that  point 
So,  in  respect  to  through  rates,  competition 
will  force  the  roads,  crossing  the  river  at  Louis* 
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vflle,  to  fSx  sncb  throngb  rales,  as  though  do 
uiiiUary  bridse  charge  or  toll  was  to  be  paid, 
or  deducted  therefrom;  and,  in  such  cases,  the 
roads,  and  not  the  shippers,  pay  said  tolls. 

From  March.  1887,  to  October  20, 1887.  peti- 
tioner, to  a  limited  extent.  Interchanged  traffic 
with,  or  delivered  traffic  to,  respondent  at  the 
lattcr's  ynrd  at  Ninth  and  Broadway,  such 
traffic  being  brought  oyer  the  connections 
reaching  Maple  and  Tenth  Streets,  and  in  some 
instances  issued  bills  of  lading  for  such  freight, 
"whether  at  through  or  local  rates  does  not  ap- 
pear. The  Ohio  cb  Mississippi  Railway  Com* 
pany  continued  to  interchange  with  respondent 
at  said  yard,  under  the  terms  of  the  contracts 
of  June  6, 1872,  and  May,  1878,  until  Febru- 
ary 4, 1888,  when  the  said  Ohio  &  Mifisissippi 
Railway  Ck>mpany  gave  notice  to  the  Louis- 
ville Bridge  Company  and  to  respondent,  that 
it  would  and  did  wiUidraw  from  said  contract 
of  June  5, 1872,  at  noon  on  that  day.  The 
said  Ohio  &  Mississippi  Railway  Company  has, 
since  Ffebruarv  4,  1888,  ceased  to  use  said 
Louisville  Bridge  and  the  connections  afforded 
by  that  route  for  reaching  respondent's  yard  at 
Ninth  and  Broadway,  but  instead  uses  the  pe- 
titioner's bridge  under  the  contract  of  Septem- 
ber 29, 1886,  and  tli  rough  petitioner  seeks  an 
interchange  with  respondent  at  said  Seventh 
Street  and  Magnolia  junction. 

By  the  withdrawal  of  the  Ohio  Sb  Mississippi 
Railway  Company  from  said  contract  of  June 
6, 1872,  and  its  abandonment  of  the  LouisviUe 
Bridge^  there  has  been  a  decrease  in  the  re- 
ceipts or  revenues  of  said  bridge,  to  the 
amount  which  would  have  been  derived  from 
the  Ohio  &  Mississippi  RaOway  Company's 
traffie.  This  loss  to  the  bridge  company 
amounts  to  about  one  fifth  of  its  income,  or 
about  $129,167.17  on  the  basis  of  receipts  for 
1887.  Said  bridge  company  has  not  increased 
its  tolls  for  1888,  but  the  loss  of  the  Ohio  & 
HisBiasippi  RaUway  Company's  business  has 
prevcDted  any  decrease  or  reduction  in  said 
tolls,  which  it  could  and  would  otherwise  have 
made,  if  said  railway  company  had  oontinued 
the  uae  of  aaid  bridge,  and  complied  with  said 
oootrad  of  June  6,  1872.  Said  bridge  com- 
paoy't  revenues  are,  in  part,  made  up  of  tolls 
upott  freight  interchansed  by  responaent  with 
tile  roads  uaing  said  bridge,  and  such  frelgfato, 
or  the  roads  themselves,  will  have  to  pay  an 
inereaae  of  some  $27,000  in  tolls,  in  oonse- 
CRMBce  of  tte  Ohio  4s  Mississippi  Railway 
Company's  withdrawal  from  the  use  of  said 
bridge,  and  the  lespondent'sproporHou  thereof 
will  aroouol  to  about  $18,000  par  annum. 

The  FBspoiident  is  otherwise  interested  pecun* 
iarily  Id  the  tolls  of  aaid  bridge,  and  hi  the  ie> 
docdon  thereof,  inasmuch  as  under  its  oompo- 
lltioo  with  other  routes,  said  tolls,  to  a  oon- 
fliderable  extent,  have  to  come  out  of  its 
revenues  reodved  on  through  rates,  and  are 
not  paid  by  abippera  or  consignees.  Said 
Louisville  Bridge  Company,  for  some  years 
past,  has  had  surplus  revenues,  whidi  have 
been,  from  time  to  time,  prorated  and  paid 
bark  to  oert«in  of  the  railroads  ushig  its 
bridge.  The  respondent  has  received  no  part 
of  such  surplus  earnings,  and  made  no  demand 
for  it  Whether  it  is  entiUed  to  share  in  such 
■urplns  eamincs  is  not  involved  in  this  con- 
troversy.    Respondent  is,  however,  interested  i 
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in  having  all  the  earpings  of  the  bridge  cnm- 
peny,  not  required  to  meet  the  charcres  provided 
lor  in  the  contract  of  June  6, 1872,  applied  in 
a  way  to  reduce  the  bridge  tolls,  which  affects 
its  rates  and  business. 

The  Louisville  Bridge  Company  can  do 
business  over  its  bridge  and  terminal  lines  as 
cheaply  and  promptly  as  the  Kentucky  and 
Indiana  Bridge  Company  can  over  its  bridge 
and  terminal  lines;  and  liad,  in  1888,  and  prior 
thereto,  and  still  has,  capacity  to  transact  all 
the  business  which  the  railroads  crossing  the 
Ohio  River  were  able  to  brin^  to  it. 

The  capital  stock  of  the  Louisville  Bridge 
Company  amounts  to  $1,500,000.  Its  bonded 
debt,  of  $800,000,  is  paid,  or  fully  provided 
for.  The  capital  stock  of  the  Kentucky  & 
Indiana  Bridge  Companv  is  $1,700,000,  and  its 
bonded  debt  $1,400,000.  The  respondent 
ceased  to  be  a  stockholder  in  Uie  Louisville 
Bridge  Company  in  1880.  The  Ohio  &  Mis- 
sissippi Railway  Company  never  complained 
of  the  manner  in  which  it  wan  served  over  the 
Louisville  Bridge,  before  withdrawing  from 
said  contract  of  June  6,  1872.  Its  own  yards, 
at  Louisville,  and  on  the  north  side  of  the 
river,  were  insufficient  for  the  handling  of  its 
business.  This  occasioned,  at  times,  some 
delav  in  transferring  its  cars.  On  one  occasion, 
while  the  employes  of  the  Louisville  &  Nash- 
ville Railroad  Company  were  on  a  strike,  and 
the  cars  of  the  Ohio  &  Mississippi  Railway 
Company  were  crowded  in  the  yards  of  re- 
spondent, it  declined  to  receive  other  cars  from 
tne  Ohio  &  Mississippi  Railway,  until  the  lat- 
ter's  cars,  which  were  blocking  its  vard,  were 
removed.  This  occasioned  some  short  inters 
ruption  to  the  interchange  of  traffic  between 
them.  The  yards  of  the  respondent,  and  other 
roads  than  the  Ohio  &  Mississippi  Railwav 
Company,  were  ample  for  the  himdling  of  all 
the  business  passing  over  the  Louisville  Bridge. 

The  main  line  of  the  Ohio  &  Mississippi 
Railway  Company  enters  Jeffersonville,  Inni- 
ana,  convenient,  and  readily  accessible  to  the 
Louisville  Bridge.  After  entering  into  the  con- 
tract with  the  petitioner,  dated  ^tember  29, 
1886,  the  Ohio  &  Mississippi  Railway  Com- 

Knv  extended  a  branch  line  from  Watson, 
dlana,  a  town  northeast  from  Jeffersonville, 
over  a  route  provided  for  it  by  petitioner, 
to  New  Albuiv,  Indiana,  so  as  to  form  a  con- 
nection with  tne  Kentucky  Sb  Indiana  Bridge 
Company's  line  and  bridge.  While  the  Ohio  A 
Missuaippi  Railway  Company  has  the  right, 
under  said  contract  of  September  29, 1886,  to 
use  petitioner's  terminal  linea  in  New  Albany, 
and  Its  bridge  and  southern  approaches  thereto, 
down  to  said  railway  company^syardat  Hardin 
and  Bank  Streets,  it  has  not,  under  said  con- 
tract or  otherwise,  the  riffht  to  use  petitioner's 
lines  or  tracks  in  Louisville  south  of  said  yard, 
or  out  to  the  Junction  which  petitioner  has 
made  with  respondent's  tracK  at  Seventh 
Street  and  Magnolia  Avenue— to  reach  which 
point,  its  cars  and  freight  have  to  be  switched 
by  the  petitioner,  or  its  ally,  the  Louisville 
&)uthem,  at  or  for  a  switching  charge  of  $1 
per  car,  which  the  Ohio  &  Mississippi  Railway 
Company  has  to  pay  petitioner.  Nor  does 
it  appear  from  the  record  that  said  Ohio  A 
Mississippi  Railway  Company  has  any  autho^ 
ity,  either  from  the  State  of  Kentucky  or  the 
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City  of  Louisville,  to  extend  its  own  line  or 
track  south  from  its  sfdd  yard,  so  as  to  form  a 
direct  connection  witli  respondent  at  any  point 

At  said  Seventh  Street  and  ^lagnolia  Avenue 
connection  a  limited  interchange  of  traffic  was 
carried  on  t>etween  petitioner  and  respondent 
from  Octol)er  21, 1887,  up  to  and  including  the 
16th  of  November,  1887;  but  such  interchange 
was  had  without  the  knowledge  of  the  officers 
of  the  respondent,  havinKauthority  to  direct 
and  sanction  the  matter.  When  it  was  brought 
to  the  attention  of  respondent's  officers,  havmg 
authority  to  control  the  subject,  such  inter- 
change was  stopped  at  said  point,  and  respond- 
ent thereafter  treated  all  freight  coming  over 
its  road  for  petitioner,  or  points  on  its  tracks, 
as  Louisville  City  business,  and  required  peti- 
tioner to  pay  the  freight  and  charges  thereon, 
before  delivery  would  be  made.  The  expense 
bills  furnished  petitioner  showed  that  the 
business  was  placed  upon  respondent's  city, 
and  not  upon  its  transfer,  books.  A  number 
of  empty  cars  were  returned  to  the  respondent 
at  said  connection,  and  a  considerable  number 
of  stock  cars  were  delivered  by  respondent  to 
petitioner  at  said  point,  under  a  temporary  in- 
junction from  the  Chancery  Court  of  Jjouib- 
viile,  which  injunction  was  subsequently  dia- 
aolved. 

The  car  which  petitioner  tendered  on  Sep- 
tember 12.  1888,  at  Seventh  Street  and  Mag- 
nolia Junction,  and  which  respondent  refused 
to  accept,  was  brought  from  Cincinnati,  and 
over  petitioner's  bridge,  by  the  Ohio  &  Missis- 
sippi Hallway  Company,  to  its  yard  south  of 
the  river  in  Louiaville,  which  was  the  southern 
terminus  of  said  railway.  From  that  yard  it 
was  placed  upon  the  tracks  of  the  petitioner, 
and  by  it  switched  to  said  Seventh  Street  and 
Magnolia  connection,  under  the  contract  of 
September  29,  1886,  at  and  for  a  switching 
charge  to  the  Ohio  &  Mississippi  Railway 
Company,  of  $1.  The  transfer  slip,  which  pe- 
titioner offered  respondent  with  said  freight, 
specified  the  rate  of  fifty-three  cents  per  hun- 
<lred  pounds,  as  the  charge  which  respondent 
was  to  receive,  for  transporting  the  car  of 
freight  to  Columbia,  Tenn.,  its  point  of  desti- 
nation. It  does  not  appear  that  Columbia, 
Tenn.,  was  one  of  the  points  to  or  from  which 
respondent  interchanged  traffic  with  other 
railroads  north  of  the  river,  upon  a  throuch 
routeing  and  at  through  rates;  nor  does  it  ap- 
pear that  the  rate  of  fifty-three  cents  per  hun- 
dred pounds,  which  the  transfer  slip  proposed 
to  allow  respondent,  conformed  either  to  re- 

?)ondent'8  rates  from  Louisville  to  Columbia, 
enn.,or  the  through  rates  arranged  between 
respondent  and  its  northern  connections  over 
the  Louisville  Bridge.  The  terms,  conditions 
and  stipulations  of  the  bill  of  lading  which  was 
Issued  oy  the  Ohio  &Missipsippi  Railway  Com- 
pany to  the  shippers,  or  forwarded  to  the  con- 
signee, were  not  made  known  to  respcndcnt. 
"Not  was  the  rate  charge  apportioned  toil  tend- 
ered respondent,  either  before  or  at  the  lime 
of  offering  the  freight.  Respondent's  nccnts, 
however,  assigned  no  reasons  for  refusing  to 
receive  and  transport  said  car. 

There  arc  certain  private  sidings,  constructed 
under  written  contracts  between  tlieir  owners 
and  the  respondent,  connecting  with  respond- 
ent's main  tracks,  between  its  ^inth  and  Broad- 
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way  yard  and  its  South  Louisville  yard,  to  and 
from  which  respondent  delivers  and  receives 
its  own  cars,  loaded  or  to  be  unloaded  with 
what  is  called  dead  freight,  such  as  lumber  and 
other  nonperishable  articles,  on  the  transpor- 
tation of  which  respondent  charges  and  col- 
lects local  Louisville  rates.  R^pondent  is 
fully  provided  with  cars,  both  freight  and  pas- 
senger, for  the  transaction  of  its  business,  and 
is  unwilling  and  refuses  to  transport  the  cars 
of  other  railroads  offered  it  by  petitioner,  who 
has  no  freight  cars  of  its  own,  and  pay  milage 
for  the  use  of  the  same;  and  also  declines  to 
deliver  its  own  cars  to  petitioner,  to  be  carried 
away  from  respondent's  lines  and  yards,  and 
look  to  petitioner,  either  for  milage  therefor,  or 
damage  for  injuiy  while  in  its  possession. 

In  Uie  absence  of  buildings,  platfonns,  sheds, 
and  employes  at  said  Seventh  Street  and  Mag- 
nolia Avenue  connection,  such  as  are  required 
and  necessary  to  carry  on  an  interchange  of 
traffic  between  petitioner  and  respondent  at 
that  point,  respondent,  in  order  to  comply  with 
the  order  of  the  Commission,  must  either  allow 
petitioner  and  the  railroads  using  its  bridge  the 
use  of  its  tracks  and  terminal  uicilities,  with- 
out any  provision  or  arranffement  as  to  the 
compensation  to  be  paid  for  the  use  thereof,  or 
must,  against  its  wUl,  receive  and  use  cars  of- 
fered l^  petitioner,  paying  mila^  thereon, 
and  incurrinff  the  expense  of  switching  the 
same  to  its  Ninth  and  Broadway  yard,  there  to 
be  put  into  trains  and  again  hauled  over  the 
same  distance;  and  it  must  also  permit  its  own 
cars  containing  freight  consigned  to  it,  or  to  be 
handled  by  petitioner,  to  go  into  petitioner's 
possession  and  be  used  by  it,  after  respondent 
has  been  to  the  trouble  and  expense  oi  carry- 
ing such  freight  to  its  Ninth  and  Broadway 
Depot,  and  there  unloading,  assorting,  and  re- 
loading, and  then  bringing  the  same  back  to 
said  Seventh  Street  and  Magnolia  connection 
for  delivery. 

All  other  railroads  entering  Louisville,  in- 
cluding the  Louisville  Bridge  Company,  having 
connections,  directly  orindirectly,  with  respond- 
ent, and  interchanging  business  with  it,  whether 
on  throusrh  or  lo^  rates,  allow  and  pay  re- 
spondent an  agreed  consideration  for  the  use 
of  its  tracks  and  terminal  facilities,  and  bear 
their  pro  rata  proportion  of  the  exjKnse  of 
handling  the  tndfic  interchanged,  and  also  ar- 
range for  the  mutual  allowance  and  payment 
of  milage  on  cars  of  each  used  by  the  other, 
where  cars  are  Interdianged. 

No  complaint  I9  made,  nor  does  it  appear 
that  respondent's  local  Louisville  rates  of  freight 
charges  on  interstate  traffic  are  unreasonable. 

Petitioner's  brid^  is  used  principally  by  the 
Ohio  &  Mississippi  Railway  Company,  and  the 
Louisville  Southern  Railroad  Company.  The 
latter, lieing  in  active  competition  with  respond- 
ent from  Louisville  south,  to  and  beyond 
Clinttanonga,  interchanges  little  or  no  business 
with  the  Louisville  &  Nashville  Railroad  Com- 
pHuy,  either  directly  or  through  the  instrumen- 
tal ly  of  petitioner.  The  through  business 
oirried  or  brought  by  the  Ohio  &  Mississippi 
Railway  Company  over  petitioner's  briage 
south,  constitutes  the  main,  if  not  sole,  traffic 
which  petitioner  seeks  to  have  interchanged 
with  respondent  at  Seventh  and  Magnolia 
Avenue  connection. 
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On  the  foregoing  statement  of  facts,  and 
under  the  pleadings,  tbe  leading  and  important 
questions  presented  for  considlration  and  de- 
termination are  tbe  following: 

Fir^t,  Is  the  Commission  created  by  the 
Act  to  Regulate  Interstate  Commerce  invested 
with,  and  docs  it  exercise,  judicial  powers  such 
as  to  make  its  orders  the  Judgment  of  a  court, 
which  is  wanting  in  constitutional  authority, 
because  its  members  have  no  such  tenure  of 
office  as  required  by  the  Constitution  in  the  es- 
tablishment of  ''inferior  courts?" 

Second,  What  is  the  nature  of  the  present 
proceeding  in  this  court?  Is  this  court  merely 
to  enforce  the  order  of  the  Commission,  and 
thus  exercise  a  non-ludlcial  power,  or  is  the 
case  in  this  court  to  be  treated  as  an  original 
and  independent  suit*  in  which  its  own  Jude- 
ment  on  the  facts  and  merits  may  be  rendereo? 

Third.  Is  i)etitioner,  either  in  law  or  fact,  such 
ft  common  carrier  of  interstate  commerce  with- 
in the  scope  and  contemplation  of  the  Act  to 
Regulate  Commerce  among  the  States,  as  will 
entitle  it  to  claim  the  benents  of  said  Law,  or 
to  have  its  provis^ions  enforced  in  its  behalf? 

Fourth.  Is  petitioner's  connection  with  re- 
spondent's road  at  Seventh  Street  and  Magnolia 
Avenue  in  the  Citv  of  Louisville  a  suitable  and 
convenient  point  for  the  interchanj^  of  traffic 
between  them  and  the  raUroarls  using  petition- 
er's tracks?  And  is  respondent's  ref  usiEd  to  in- 
terchange business  at  said  ]^int  an  unjust  and 
unreasonable  discrimination  against  peti- 
tioner? 

FiflK  Does  the  Law  impose  upon  respond- 
ent the  duty  of  middng  an  interchange  with 
petitioner  at  said  connection,  if  such  interchange 
of  traffic  involves  the  use  by  petitioner,  and 
tbe  roads  usin^  its  bridge,  of  the  tracks  and 
terminal  facilities  of  respondent  or  subjects 
respondent  to  expense  over  and  above  what  it 
incurs  in  interchanging  traffic  with  other  rail- 
roads, at  its  regular  and  established  yaids  in 
Louisville? 

Sixth.  Does  the  Interstate  Commerce  Law, 
rightly  construed,  require  respondent  not  only 
to  interchange  traffic,  at  said  point  of  connec- 
tion, with  petitioner  and  railroads  using  its 
tracks,  but  also  to  afford  and  concede  to  them, 
on  such  interchange  of  business,  the  same 
through  routeinir,  and  upon  the  same  joint 
through  rates,  which  respondent  has,  by  con- 
tract, arranged  and  agreed  upon  with  certain 
railroads  entering  LouiBvUle  from  the  north 
aide  of  tbe  Ohio  Kiver?  In  other  words,  does 
said  Act  require  that  if  respondent  has  entered 
into  traffic  arrangements  with  one  or  more  rail- 
roads, connecting  with  it  over  the  Louisville 
Bridge,  for  the  joint  through  routeing  of  busi- 
ness, at  or  upon  through  rates,  to  be  appor- 
tioned between  them,  it  shall  concede  to,  or 
make  with,  any  or  all  other  roads  engaged  in 
interstate  commerce,  and  connecting  with  it  at 
other  and  different  points,  and  running  in  dif- 
ferent directions,  tbe  same  or  similar  arrange- 
ments for  through  traffic,  and  upon  the  same 
joint  through  rates?  And  if  this  is  required  by 
tbe  Law,  is  such  requirement  valid,  and  within 
tbe  constitutional  power  and  authority  of  Con- 
gress to  regulate  commerce  among  the  States? 

The  first  and  second  of  said  propositions  are 
flo  connected  and  dependent  upon  each  other, 
that  they  may  properly  be  considered  together. 
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In  respect  to  the  question  presented  by  the  first, 
counsel  for  respondent  takes  tbe  position  that 
the  Interstate  Commerce  Law  confers  judicial 
powers  upon  the  Commission,  that  such  Judi- 
cial powers  are  exercised  in  its  proceedings, 
that  its  orders  are  judgments  of  a  court,  not 
lawfully  created,  since  its  members  are  not  ap- 
pointed and  commissioned  in  accordance  with 
art.  nL,  sec.  1,  of  the  Constitution,  inasmuch 
as  they  hold  office  onlv  for  designated  periods  and 
not  "during  good  behavior,"  which  latter  "con- 
stitutional tenure  of  office  judges  must  possess 
before  they  can  become  bivest^  with  any  por- 
tion of  the  judicial  powers  of  the  Union,"  and 
that  the  proceedings  before,  and  the  order  or 
judgment  of,  the  Commission  are,  and  were, 
consequently  void. 

In  respect  to  the  second  question,  it  is  claimed 
by  counsel  for  respondent  that,  aside  from  the 
judicial  character  and  power  attempted  to  be 
conferred  upon  said  Commission,  the  Interstate 
Commerce  Law  imposes  upon  this  court  non- 
judicial powers,  which  it  cannot  properly  ex- 
ercise, inasmuch  as  it  is  limited  and  restncted 
by  tbe  sixteenth  section  of  the  Act  to  the  mere 
enforcement  of  the  Commissioner's  orders,  if 
found  to  be  lawful,  with  no  authority  to  go  into 
the  merits  of  the  controversv  between  th^  par- 
ties, ajd  make  its  own  adjudication  thereon; 
but  if  not  so  limited  and  restricted  to  the  mere 
enforcement  of  an  order  made  by  another  body, 
and  the  proceeding  in  this  court  can  be  regard- 
ed and  treated  as  an  original  and  independent 
suit  to  determine  the  rights  of  the  parties,  that 
the  court  has  no  jurisdiction  of  the  case,  be- 
cause the  parties,  complainant  and  defendant, 
are  both  corporations  of  the  State  of  Kentucky. 

In  support  of  their  position,  that  judicial 
powers  are  conferred  upon  and  exercised  by 
the  Commiision,  counsel  refer  to  various  pro- 
visions contained  in  sections  12, 18,  14,  15, 16, 
17,  and  18  of  the  Act,  which,  together  with 
the  rules  of  practice  adopted,  show,  as  they 
insist,  that  a  proceeding  before  the  Commis- 
sion, like  the  one  in  question,  involves  and 
embodies  features  and  ear  marks  of  judicial 
procedure  and  action,  in  the  following  particu- 
lars, viz.: 

Firet.  A  petition,  corresponding  with  the 
petition  or  biUIn  equity,  is  nled. 

Second.  Notice  is  issued  for,  and  service 
thereof  made  upon,  the  defendant,  or  partv 
complained  of,  conforming  to,  and  correspond- 
ing with,  the  process  of  subpena  in  courts  of 
the  United  States,  requiring  such  defendant  to 
satisfy  the  complainant,  or  to  appear  and  an- 
swer the  same. 

Third.  The  filing  of  defendant's  answer,  m 
in  equity,  which  makes  up,  or  forms  the  issue 
ori^ues. 

Fourth.  The  issuance  of  subpenas  requiring 
the  attendance  of  witnesses,  or  for  the  taking 
of  depositions,  upon  the  issues  made  up  by  the 
answer. 

Fifth.  The  assignment  of  a  time  and  place 
for  the  hearing,  when  and  where  the  parties 
appear  in  person  or  by  attorney — witnesses  are 
sworn  and  examined,  and  arguments  are  made 
orally,  or  by  brief. 

SiHh,  When  tbe  conclusion  is  reached,  a 
written  report,  corresponding  in  all  respects  to 
an  opinion,  is  delivered,  filed,  and  published. 

&'venth.  The  order  of  the  Commission  is  re 
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corded  by  its  secretary,  as  decrees  in  equity  are 
recorded  by  clerks  of  court;  and— 

Eighth.  A  copy  of  such  order,  under  fbe 
seal  of  the  CommisRion,  issues  to  the  defend- 
ant, requiting^  obedience  thereto. 

This  mode  of  procedure  certainly  conforms, 
in  many  respects,  to  the  regular  practice  of 
courts,  and  is  no  doubt  authorized  by  the  Law; 
but  does  it  involve  the  performance  of  Judicial 
acU^  and  the  exercise  of  judicial  potpen,  by  the 
Commission,  as  claimed? 

It  is  well  settled  that  Congress,  in  ordaining 
and  establishing  **  inferior  courts/'  and  pre- 
scribing their  jurisdiction,  must  confer  upon 
the  judges,  appointed  to  administer  them,  the 
constitutional  tenure  of  office^  that  of  holding 
"during  good  behavior,"  before  they  can  be- 
come invested  with  aay  portion  of  the  judicial 
power  of  the  government,  and  if  the  act  to 
Regulate  Interstate  Commerce  does  not  in  fact 
establish  an  inferior  court,  the  Commissioners 
appointed  thereunder  for  certain  fixed  periods, 
are  clearly  not  such  ludges  as  can  be  invested 
with  any  portion  of  the  judicial  power  of  the 
United  States,  and  their  decision  in  matters  af- 
fecting personal  or  property  rights,  could  have 
no  force  or  validity.  But  does  the  Interstate 
Commerce  Law  undertake  either  to  create  an 
*'  inferior  court,"  or  to  invest  the  Commission 
appointed  thereunder  with  judicial  functions? 
We  think  not  While  the  Commission  pos- 
sesses and  exercises  certain  powers  and  func- 
tions, resembling  those  conferred  upon  and  ex- 
ercised by  rej^mar  courts,  it  Is  wanting  in 
several  essential  constituents  of  a  court.  Its 
action  or  conclusion  upon  matters  of  complaint 
brought  before  it  for  investigation,  and  which 
the  Act  designates. as  the  *'  recommendation," 
"report,"  "order,"  or  "  requirement,"  of  the 
board,  is  neither  final  nor  conclusive;  nor  is 
the  Commission  invested  with  any  authoriUr  to 
enforce  its  decision  or  award.  Without  review- 
ing in  detail  the  provisions  of  the  Law,  we  are 
clearly  of  the  opinion  that  the  Commission  is 
invested  with  only  administrative  powers  of 
supervision  and  investigation,  which  fall  far 
short  of  making  the  board  «  court  or  its  action 
judicial  in  the  proper  sense  of  the  term.  The 
Commission  bears,  investigates,  and  reports 
apon  complaints  made  before  it,  involving  al- 
lied violations  of,  or  omission  of  duty  imder 
the  Act;  but  subsequent  judicial  proceedincs 
are  contemplated  and  provided  for.  as  the 
remedy  for  the  enforcement,  either  by  itself, 
or  the  party  interested,  of  its  order  or  report 
in  all  cases  where  the  party  complained  of,  or 
against  whom  its  decision  is  rendered,  does 
not  yield  voluntary  obedience  thereto.  By  the 
fourteenth  and  sixteenth  sections  of  the  Act, 
it  is  provided  that  the  report  or  findings  made 
by  the  Commission,  "  should  thereafter,  in  all 
Judicial  proceedings,  be  deemed  prima  fade 
evidence  as  to  each  and  every  fact  found." 

The  Commission  is  charged  with  the  duty  of 
investigating  and  reporting  upon  complaints, 
and  the  facts  found  or  reported  by  it  are  onlv 

Siven  the  force  and  weight  of  prima  fads  evi- 
ence,  in  all  such  judicial  proceedings  as  may 
thereafter  be  required  or  had  for  the  enforce- 
ment of  its  recommendation  or  order.  The 
functions  of  the  Commission  are  those  of  ref- 
erees or  special  commissioners,  appointed  to 
make  preliminary  investigation  of,  and  report 
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upon,  matters  for  subsequent  judicial  exami- 
nation and  determination.  In  respect  to  inter- 
state commerce  matters  covered  by  the  Law, 
the  Commission  may  be  regarded  as  the  gen- 
eral referee  of  each  and  every  Circuit  Court 
of  the  United  States,  upon  which  the  jurisdic- 
tion is  conferred  of  enforcing  the  rights,  du- 
ties, and  obligations,  recogni:^  and  Imposed 
by  the  Act  It  is  neither  a  federal  court  un- 
der the  Constitution,  nor  does  it  exercise  ju- 
dicial powers,  nor  do  its  conclusions  possesH 
the  efficacy  of  judicial  proceedings. 

This  Federal  Commission  has  assigned  to  it 
the  duties,  and  performs  for  the  United  States* 
in  respect  to  that  interstate  commerce,  com- 
mittea  by  the  Constitution  to  the  exclusive 
care  and  jurisdiction  of  Cons^ress,  the  same 
functions  which  state  commissioners  exercise 
in  respect  to  load  or  purely  internal  com- 
merce, over  which  the  States  appointinj;  them 
have  exclusive  oontroL  Their  validity  in  tbehr 
respective  spheres  of  operation  stands  upon  the 
same  footing.  The  validity  of  siate  commis- 
sioners, invested  with  powers  as  ample  and 
large  as  those  conferred  upon  the  federal  com- 
missioners, have  not  been  successfully  ques- 
tioned, when  limited  to  that  local  or  internal 
commerce  over  which  the  States  have  exclu- 
sive jurisdiction;  and  no  valid  reason  is  seen 
for  ooubting  or  questioninff  the  authority  of 
Congress,  under  its  sovereign  and  exclusive 
power  to  regulate  commerce  among  the  several 
"States,  to  create  like  commissions,  for  the  pur- 
pose of  supervising,  investigating,  and  report- 
ing upon  matters  or  complaints  connected 
with,  or  growing  out  of,  interstate  commerce. 
What  one  Sovereign  may  do,  in  respect  to  mat- 
ters within  its  exdusive  control,  the  other  mav 
certainly  do,  in  respect  to  matters  over  which 
it  has  exclurive  authority. 

We  are  also  clearly  of  opinion,  that  this 
court  Is  not  made  by  the  Act  the  mere  execu- 
tioner of  the  Commission's  order  or  recom- 
mendation, so  as  to  impose  upon  the  court  a 
nonjudicial  power.  Congress  has,  in  some 
cases,  assignra  to  federal  courts  duties  which, 
thouff  h  of  a  gtuui  judicial  nature,  did  not  come 
within  the  Judicial  power  granted  in  the  Con- 
stitution. Thus,  the  Act  of  March  28,  179d 
(1  U.  8.  Statutes  at  Large,  248),  required  the 
circuit  Judges  to  ezanune  into  the  claims  of 
persons  asking  for  pensions^  and  make  report 
thereon,  to  the  Secretary  of  War.  The  Juoges 
of  the  Cfarcuit  Courts  for  the  Districts  of  Mew 
York  and  Pemuylvania,  held  that  the  function, 
or  duty,  thus  imposed,  was  not  judicial.  So, 
the  Circuit  Court  for  the  District  of  North 
Carolina  declu^  thatit  could  not  execute  that 
part  of  the  Act  which  required  it  to  examine, 
and  report  an  opinion  on,  the  unfortunate  cases 
of  officers  and  soldiers  disabled  in  the  service  of 
the  United  States.  Haylmm't  (kse,  2  U.  8.  2 
Dall.  409  [1  L.  ed.  43q. 

In  U.  Av.  Ferrdra,  64  U.  S.  18  How.  40 

fi4  L.  ed.  42],  which  arose  under  the  Act  of 
arch  8, 1849,  directing  the  Judge  of  the  Dis- 
trict Court  of  Northern  Florida  to  adjudicate 
upon  certain  claims  for  injuries,  and  report  the 
evidence  thereon,  the  supreme  court  held  that 
the  authority  thus  conferred  was  not  "authori- 
ty to  exercise  any  of  the  judicial  powers  of  the 
United  States  under  the  Constitution."  And 
the  judge'sdedsion  was  held,  not  to  be  the  jud|r- 
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nent  of  a  court  of  justice,  but  simply  '*the 
avard  of  a  commissioDer.'' 

The  principle  announced  in  this  case  would 
sustain  counsel's  position,  if  this  court,  under 
the  provisions  of  the  Interstate  Commerce  Law, 
is  limited  and  restricted  to  the  mere  ministerial 
duty  of  enforcing  an  order  or  requirement  of 
the  Commission,  whether  it  be  regarded  as  a 
Judicial  or  a  nonjudicial  tribunal.  But  such 
IS  not,  in  fact,  the  jurisdiction  which  this  court 
is  called  upon  to  exercise.  The  suit  in  this 
court  is,  under  the  provisions  of  Uie  iict,  an 
original  and  independent  proceeding,  in  which 
the  Commissioners'  report  is  made  ^ma  facte 
evidence  of  the  matters  or  facts  therein  stated. 
It  is  clear  that  this  court  is  not  confined  to  a 
mere  re-examination  of  the  case,  as  heard  and 
reported  by  the  Commission,  but  hears  and  de- 
termines the  cause  d6  now,  upon  proper  plead- 
ings and  proofs,  the  latter  incluaing  not  only 
ihQ  prima  facte  i^c\A  reported  by  the  Commis- 
sion, but  all  such  other  and  further  testimony 
as  either  party  may  introduce  bearing  upon  the 
matters  in  controversy.  The  court  is  em- 
powered "to  direct  and  prosecute,  in  such  mode 
and  by  such  persons  as  it  may  appoint,  all  such 
inquiries  as  the  court  may  think  needful  to 
enable  it  to  perform  a  just  judgment  in  the 
matter  of  sucn  petition;  and  on  such  hearing, 
the  report  of  said  Commission  shall  be  prima 
facie  (not  conclusive)  evidence  of  the  matters 
therein  stated."  No  valid  constitutional  objec- 
tion can  be  urged  against  making  the  findings 
of  the  Comrois.MOB  pn'ma/a/n'^  evidence  in  sub- 
sequent judicial  proceedings.  Such  a  provis- 
ion merSy  prescribes  a  rule  of  evidence  clearly 
within  YfSX  recognized  powers  of  the  Legisla- 
ture, and  in  no  way  encroaches  upon  the  court's 
pn>|>er  functions.  EotmeM  v.  Uunt,  1^  Mass. 
505. 

It  is  further  provided  in  said  sixteenth  section, 
that  when  the  subject  in  dispute  shall  be  of  the 
value  of  $2,000  or  more,  either  party  to  such 
proceedings  before  said  court  may  appeal  to 
the  Supreme  Court  of  the  United  Sftates,  under 
the  same  reffulations  as  now  provided  by  law 
in  respect  oi  security  for  such  appeal. 

In  view  of  these  provisions,  relating  to  the 
subatance  of  the  proceeding  in  this  court,  and 
dearly  indicatin|[  its  true  character  as  an  origi- 
nal suit,  we  should  not  be  misled  by  other  ex- 
pressions in  that  section,  which  seem  to  imply 
that  the  duty  imposed  upon  the  court  is  only 
to  enforce,  in  a  ministerial  way,  the  requirement 
of  the  Commission. 

In  the  case  of  U,  8.  v.  Ritchie,  68  U.  8.  17 
How.  525  [15  L.  ed.  2B61,  which  arose  under 
the  Act  of  March  8,  1851  (9  Statutes  at 
Large,  831),  and  August  81,  1852  (10  Statutes 
at  Large,  99),  creating  a  Board  of  (commission- 
ers to  settle  private  land  claims  in  California, 
and  providing  for  an  "appeal*'  to  the  district 
court,  the  supreme  court  held  that  what  was 
called  an  "appeal"  was  a  mere  mode  of  remov- 
ing the  papers  and  evidence  from  the  Board  of 
Commissioners,  and  the  institution  of  an  origi- 
nal proceeding  in  court,  where  all  questions 
were  to  be  reheard  and  reexamined  de  novo. 
The  rule  laid  down  in  that  case  is  directly  ap- 
plicable to  the  present  proceedings,  and  sustains 
the  construction  which  we  placed  upon  the  pro- 
visions of  section  16  of  the  Law  under  consider- 
ation. 
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As  an  original  and  independent  suit,  can  the 
jurisdiction  of  this  court  oe  maintained,  inas- 
much as  both  petitioner  and  respondent  are  cor- 
porations, and  therefore  citizens,  of  the  State 
of  Kentucky  ?  We  think  there  can  be  no  doubt 
on  this  <]^uestion.  The  right  asnerted  by  peti- 
tioner arises,  and  is  claimed,  under  a  law  of  the 
United  States,  which  relates  to  a  subject  mat- 
ter over  which  Congress  had  exclusive  control. 
This  is  sufficient  to  sustain  the  court's  jurisdic- 
tion, independent  of  the  citizenship  of  the 
parties  to  the  controversv,  since  it  involves  a 
federal  question.*  The  nrst  and  second  of  the 
above  propositions  are  accordingly  ruled 
against  the  respondent's  contention. 

Upon  the  third  inquiry  presented — involving 
the  question  whether  petitioner  is  such  a  com- 
mon carrier  of  interstate  commerce  as  entitles 
it  to  invoke  and  assert  the  provisions  of  the  Act 
in  its  own  behalf,  or  in  behalf  of  other  rail- 
roads which  use  its  bridge,  or  for  whom  it 
transfers  cars — our  conclusions  are:  first,  that 
petitioner  is  certainly  a  common  carrier  in  fact 
of  interstate  passenger  traffic  between  New 
Albany  and  Louisville;  but  that  traffic  is  not 
involved  in  this  controversy,  since  petitioner 
has  not  oflfered,  nor  does  it  propose,  to  inter- 
change such  passenger  traffic  with  respondent 
at  any  point;  and,  secondly,  that  petitioner  is 
not,  m  law  or  in  fact,  a  common  carrier  of 
property  or  freights  within  the  true  meaning 
of  section  1  of  the  Act  to  Regulate  Commerce, 
and  that  in  respect  to  freight,  which  it  offers 
or  seeks  to  have  interchanged  with  respondent 
at  said  Seventh  and  Magnolia  connection,  it  is 
only  a  transfer  company,  or  agency,  engaged 
in  performing  a  switching  service,  for  which  it 
demands  and  receives  from  the  party  for  whom 
such  service  is  rendere<l,  not  traffic  rates  on  the 
freight  transported  or  transferred,  but  simply 
a  switching  charge  for  the  shifting  of  cars, 
loaded  or  empty,  from  one  line  of  connection 
to  another. 

Littie,  if  anything,  can  be  added  to  what  has 
been  so  well  said  in  the  dissenting  report  of 
Mr.  6bff»mfMi9ner8choonmaker  (f)  on  the  sub- 
ject of  petitioner's  legal  ^'status"  and  character 
under  its  charter  and  articles  of  association, 
the  provisiont  of  which  are  fully  set  out  in  the 
foregoing  statement  of  facts.  We  concur  in 
the  ^ws expressed  and  the  conclusions  reached 
by  him,  that  petitioner's  corporate  powers  fall 
short  of  making  it  a  common  earner  of  prop- 
erty having  the  right  to  engage  in  the  trans- 
portation of  freight  for  hire.  The  charter 
powers  and  f rancmses  conferred  upon  petition- 
er make  its  bridge  and  approaches  thereto,  such 
as  it  had  authonty  to  construct,  a  public  thor- 
oughfare or  highway,  for  the  use  of  which, 
by  railroads  or  street  can,  wagons,  vehicles, 
animals  and  foot  passensers,  it  was  authorized 
to  charge  "reasonable  toUs" — ^for  the  collection 
of  which  suitable  toll-gates  could  be  established. 
The  word  "toll"  is,  no  doubt,  sometimes  em- 
ployed in  railroad  charters  to  express  the  charge 
for  transportation  rather  than  for  the  use  of 
the  structure  over  which  such  transportation 
may  be  conducted;  but  it  is  manifestiy  not  used 
in  that  sense  when  applied  to  a  bridge  built 
and  maintained  for  use  by  the  public  or  others 

'^See  Cod  nor  v.  Vlcksburff  &  M.  B.  Oo.  1  L.  H.  A. 
SSL    [Rep.] 

"tS  Inters.  Com.  Bep.  118.  '  [Rep.] 
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en^^ed  lo  IraDsportiDg  property.  The  fran- 
cliiBes  and  powers  conferred  upon  petitioner  of 
building;  mnintaininf^,  and  operating  its  bridge 
and  approaches,  designated  as  its  terminal  fa- 
cilities, do  not,  in  and  ol  themselves,  constitute 
it  a  common  earner  of  property;  on  the  con- 
trary, they  are  appropnately  confined  to  the 
erection  and  maintenance  of  a  thoroughfare  or 
public  highway  open  to  the  use  of  others,  com- 
mon carriers  and  private  parties,  upon  making 
compensation  therefor,  in  the  shape  of  "reas- 
onable tolls."  These  "tolls"  which  petitioner 
is  authorized  to  charge  for  the  use  of  its  bridge 
are  not  applicable  to,  nor  demandable  for,  any 
transportation  service  it  may  perform  or  be 
permitted  to  render.  The  word,  as  used  Id  its 
charter,  is  strictly  applicable  to  charges  for  the 
use  of  its  highway,  rather  than  to  compensa- 
tion for  transportation  services  to  be  performed 
by  itself.  The  diistinction  between  such  an 
incorporated  bridge,  or  highway,  established 
and  mniiitained  for  use  by  common  carriers, 
and  others,  upon  paying  compensation  for 
such  use,  in  the  way  of  "tolls,"  however  grad- 
uated, and  that  of  an  incorporated  common 
carrier  engaeed  in  transportmg  property  for 
hire,  is  well  defined.  It  is  poiutea  out  and  il- 
lustrated in  the  case  of  Boyle  v.  Philadelphia  & 
/?.  R.  Co.  54  Pa.  810.  and  Lake  Superior  &  M. 
R.  Co,  y.  U.  8,  93  U.  8.  442-445  [28  L.  ed.  965- 
968].  In  the  latter  case,  Mr,  Justice  Bradley, 
speaking  for  the  court,  says,  p.  451  [970] : 
''But  it  IS  not  alone  in  charters  which  contem- 
plate the  creation  of  railroads,  as  public  high- 
ways, that  we  find  evidence  of  the  understood 
distinction  between  railroads  as  mere  thorough- 
fares and  ilie  operations  to  be  carried  on  upon 
them  b^  means  of  locomotives  and  cars.'  This 
is  manifest  from  the  fact,  among  other  tbines, 
that  express  power  is  invariably  ^ven  (if  in- 
tended to  be  conferred)  to  the  railroad  com- 
pany to  equip  its  road,  and  to  transport  goods 
and  passengers  thereon,  and  charge  compensa- 
tion therefor.  This  practice  evidently  springs 
from  the  conviction  that  a  railroad  company 
is  not  necessarily  a  transportation  company, 
and  that  to  make  it  such  express  authority 
must  be  given  for  that  purpose,  in  compliance 
with  the  rule  that  no  power  is  conferred  upon 
a  corporation  which  is  not  given  expressly  or 
by  clear  implication." 

The  rule  here  laid  down  applies  with  more 
force  to  the  case  of  an  incorporated  bridge 
company,  like  petitioner,  whose  charter  pow- 
ers neither  expresslv  nor  by  any  clear  impli- 
cation confer  upon  the  company  authority  "to 
equip  its  road  and  to  transport  goods  and  pas- 
sengers thereon,  and  charge  compensation 
therefor."  The  powers  ana  franchises  con- 
ferred upon  petitioner  find  theur  legitimate 
scope  and  operation  in  the  building,  operating 
ana  maintaining  of  its  bridge  and  approaches 
thereto,  for  the  public  purposes  it  was  intended 
to  subserve:  that  of  furnishing  and  forming 
a  highway  over  which  common  carriers  and 
others  should  have  the  right  or  privilege  of 
transporting  goods,  or  passing  as  they  pass 
over  a  turnpike,  a  canal,  or  a  feriy,  upon  pay- 
ing reasonable  tolls  for  the  use  of  the  structure 
or  thoroughfare;  and  do  not  in  any  way  con- 
stitute petitioner  a  common  carrier  of  goods, 
authorized  to  equip  its  ruad,  or  to  charge  com- 
pensation for  transporting  goods  on  or  over 
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the  same.  Nor  does  petitioner,  in  Hie  legal 
sense  of  the  term,  act  or  hold  itself  out  to  the 
public  as  a  common  carrier  of  property,  in 
connection  with  the  railroads  on  either  side  of 
the  Ohio  River.  It  has  no  freight  cars.  When 
it  solicits  or  accepts  freight  upon  its  tracks  on 
either  side  of  the  river  for  any  railroad  compa- 
ny it  is  compelled  to  call  upon  the  railroad 
for  whom  the  freight  is  intended,  or  over  whose 
line  it  is  to  go,  to  furnish  the  cars  in  which  to 
load  the  same.  Such  cars  the  petitioner  mere 
ly  transfers  over  its  bridge  and  delivers  to  thv 
railroad  furnishing  the  same,  charging  for  its 
service  its  regular  bridge  toll,  which  is  in  no 
sense  a  charge  for  transporting  the  freight 
contained  or  carried  in  the  car  or  cars.  In 
some  cases  it  makes  an  additional  charge  for 
switching  cars,  which  require  to  be  transferred 
from  one  connection  to  another.  Its  object 
and  purpose  in  thus  constituting  itself  the  so- 
liciting agent  for  the  railroad  companies,  who 
are  willing  to  provide  the  cars  for  the  freight  it 
may  secure,  is  manifestly  to  obtain  ** tolls"  for 
use  of  its  bridge. 

Again:  it  is  perfectly  dear  that  petitioner 
cannot  be  properly  regarded  as  a  common  cai^ 
rier  of  the  interstate  freight  transported  over 
its  bridge  by  the  Ohio  &  Mississippi  Railway 
Company,  for  the  obvious  reason  that  said 
bridge  and  approaches  thereto,  to  and  from 
the  yard  and  depot  of  the  Ohio  &  Mississippi 
Railway  Oompany,at  Hardin  and  BankStreete, 
in  the  City  of  Louisville,  under  the  terms  of 
the  contract  of  September •29,  1886,  between 
petitioner  and  said  railway  company,  and  un- 
der the  provision  of  section  1  of  the  Act  to 
Regulate  Commerce,  constitute  apart  and  por- 
tion of  the  Ohio  &  Mississippi  Railway  Com- 
pany's lines  over  which  said  railway  perfoims 
Its  own  transportation  service.  The  provision 
of  section  1,  referred  to,  provides  that  "The 
term  'railroads,'  as  used  in  this  Act,  shall  in- 
clude all  bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and  also  all 
the  road  in  use  by  any  corporation  operating  a 
railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  the  term 
'transportation'  shall  include  ail  instrumental- 
ities of  shipment  or  carriage."  Having,  by 
contract  with  the  petitioner,  not  only  acquired 
the  right  to  use  said  bridge  and  its  approaches 
but  secured  for  its  engines,  cars,  and  trains,  a 

S reference  over  all  other  railroads  in  such  use, 
own  to  its  southern  terminus  in  the  City  of 
Louisville,  and  being  in  the  actual  use  thereof, 
under  said  contract,  during  the  period  covered 
b^  the  present  controversy,  the  Ohio  &  Missis- 
sippi Railway  Company  must,  for  the  time 
being,  be  regarded  as  the  owner  or  operator  of 
said  bridge  and  approaches,  under  the  above 
provision  of  law,  as  to  all  freights  transported 
by  said  company;  and  the  through  traffic  which 
it  carries  over  said  bridge,  to  its  yard  and  de- 
pot in  Louisville,  is  in  no  sense  either  handled 
or  moved  by  petitioner  as  a  common  carrier. 
In  thus  making  the  bridge  and  approaches  a 
part  or  portion  of  the  line  of  the  railroad  which 
uses  or  operates  it  under  contract,  there  is  a 
clear  implication  that  the  Act  to  Regulate  Com- 
merce did  not  intend  to  mcludesuch  bridges  as 
independent  carriers  or  "railroads"  coming 
witlnn  the  purview  of  the  Law. 
The  Ohio  &  Mlttsissippi  Railway  Company 
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neither  owns  nor  operates  any  connecting  line 
with  lespondent.  It  hns  no  authority,  either 
from  the  State  of  Kentucky  or  the  City  of 
Louisville,  to  connect  with  respondent  at  any 
point.  Under  its  contract  with  petitioner  it 
has  no  right  to  use  petitioner's  tracks  south  of 
Hardin  and  Bank  Streets,  or  to  the  petitioner's 
connection  with  respondent's  road  at  Seventh 
Street  and  Magnolia  Avenue.  What,  then,  is, 
or  was,  the  real  relation  which  petitioner  sus- 
tains to  the  Ohio  &  Mississippi  Kailway  Com- 
pany in  respect  to  freights  which  the  latter 
transports  from  the  north  side  of  the  Ohio 
lliver  to  its  yard  in  Louisville,  and  which  pe- 
titioner has  tendered  and  seeks  to  have  inter- 
changed with  respondent  at  its  Seventh  Street 
and  Magnolia  connection  ?  The  case  of  the  car 
tendered  on  the  12th  of  September,  1888,  will 
serve  to  illustrate  this  relation.  That  car  was 
brought  by  the  Ohio  &  Mississippi  Railway 
Company  over  its  road,  including  said  brid^ 
as  a  part  thereof,  to  said  company's  yard  in 
Louisville,^  the  southern  terminus  of  its  lines. 
It  was  then  placed  on  the  track  of  petitioner 
who,  for  a  switchine  charge  of  one  dollar,  to 
be  paid  by  the  Ohio  &  Mississippi  Railway 
Company,  transferred  the  car  to  said  Seventh 
Street  and  Magnolia  connection  and  requested 
respondent  to  receive  it  there.  The  service 
performed  was  wholly  within  the  limits  of 
Louisville,  llie  charge  for  that  service  was 
not  made  for  the  transportation  of  the  goods 
ct^ntained  m  the  car,  but  simply  for  switching 
the  car  itself.  Upon  what  principle  is  petH 
lioner  to  be  held  or  regarded  as  a  common  car- 
rier, either  of  this  car  or  of  its  contents?  It 
was  transferred  under  the  obligation  of  its  con- 
tract with  the  Ohio  &  Mississippi  Railway 
Company  to  perform  the  service  for  one  dol- 
lar. It  was  under  no  public  duty  to  do  such 
switching  for  any  common  carrier.  It  could 
not  be  required,  aside  from  its  agreement,  to 
perform  such  service;  and  in  performing  the 
same  it  assumed  none  of  the  responsibilities  of 
a  common  carrier,  but  only  those  of  a  switch- 
man movine  the  vehicle  in  which  the  Ohio  & 
Mississippi  liailway  was  transporting  its  traffic. 
In  respect  to  eats  or  traffic  thus  handled,  peti- 
tioner can  only  be  regarded  as  a  switchman  or 
transfer  company.  £  the  performance  of  such 
service  it  is  no  more  a  common  carrier  of  in- 
terstate commerce  or  traffic,  within  the  pro- 
visions of  the  Law,  than  a  city  transfer  com- 
pany which  checks  a  passeneer's  baggage  at 
the  hotel  where  it  is  received  and  carries  it, 
for  an  agreed  compensation,  to  the  station  of 
the  railroad  over  which  it  Is  to  be  transported 
into  another  State.  The  Act  to  Regulate  Com- 
merce does  not  extend  to  such  agencies,  or  em- 
brace such  transfer  companies,  nor  can  they 
invoke  the  provisions  of  said  Act  in  their  be- 
half, or  in  behalf  of  those  whom  they  thus 
serve. 

The  Ohio  &  Mississippi  RaOway  Company 
could  readily  have  effected  the  delivery  of  said 
car  (tendered  by  petitioner  on  the  12th  of  Sep- 
tember, 1888),  at  respondent's  Ninth  and  Broad- 
way yard,  through  connections  via  the  Short 
Route  Transfer,  the  Chesapeake,  Ohio  &  South- 
western, and  the  Jeffersonville,  Madison  &  In- 
dianapolis lines,  reaching  and  extending  up 
Fourteenth  Street,  to  Maple  and  Tenth  Streets, 
at  a  cost  of  two  dollars  *   or  it  could  have 
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reached  respondent's  yard  at  First  and  Water 
Street,  over  the  Short  Route  Transfer  Com- 
pany's line,  at  a  charge  of  one  dollar.  Under 
its  contract  with  petitioner  it  paid  for  cars 
switched  to  said  Seventh  Street  and  Magnolia 
connection  one  dollar  per  car,  making  a  saving 
to  itself  of  one  dollar  per  car  in  going  to  that 
point  rather  than  to  the  Ninth  and  Broadway 
yard;  but  in  pursuing  this  course  for  the  bene- 
fit of  itself  and  petitioner  there  is  imposed  up- 
on defendant,  if  it  is  compelled  to  accept  such 
cars  at  said  Seventh  and  Magnolia  connection, 
an  extra  expense  of  more  than  one  dollar,  in 
keeping  someone  at  said  point  to  inspect  and 
receiye  such  cars,  and  in  addition  thereto,  the 
cost  of  switching  the  same  to  said  Ninth  and 
Broadway  yard,  to  be  put  into  proper  trains 
for  destination.  The  interchange  of  traffic  be- 
tween the  Ohio  &  Mississippi  Railway  Com- 
pany and  respondent,  at  the  tatter's  Ninrh  and 
Broadway  yard,  which  is  eniirely  practicable, 
and  where  respondent  is  entirely  willing  to 
make  such  interchange,  would  deprive  peti- 
tioner of  its  switching  charge  of  one  dollar, 
and  would  increase  the  cost  to  the  Ohio  &  Mis- 
sissippi Railway  Company  to  the  extent  of  one 
dollar  per  car,  and  this  benefit  to  the  one  and 
increased  cost  to  the  other,  without  regard  to 
the  extra  expense  imposed  upon  the  respond- 
ent at  one  point  over  the  other,  discloses  one 
of  the  objects  sought  to  be  effected  in  seeking 
to  force  or  compel  an  interchange  at  the  point 
of  connection  selected  by  petitioner  for  its  own 
convenience;  but  what  public  interest  is  to  be 
subserved  in  aiding  the  petitioner  to  accom- 
plish this  object,  or  what  bearing  it  has  upon 
mterstate  commerce,  which  the  Act  of  Con- 
gress undertakes  to  regulate,  is  difficult  to  pei^ 
ceive.  It  is,  however,  certain  that  the  business 
thus  transacted  by  petitioner  does  not  make  it, 
in  law  or  in  fact,  a  common  carrier  of  inter- 
state traffic.  It  is  equally  certain  that  peti- 
tioner is  not  a  common  cairrier  of  that  class  of 
interstate  freight  which  ItsoUcits  for  railroads, 
eiUier  under  express  or  implied  agreement, 
and  for  which  such  roads  furnished  it  with 
cars,  for  the  transfer  of  which  over  its  bridge 
petitioner  charged  and  collected  bridge  tolls 
only.  The  Law  does  not  require  respondent 
or  any  other  railroad  company  to  keep  up  such 
an  arrangement  with  petitioner  as  to  continue 
to  supply  it  with  cars  in  order  to  obtain  such 
traffic;  thus  making  petitioner  its  soliciting  or 
collecting  agent  in  order  to  protect  its  interest 
in  securing  tolls  for  its  bridge.  Aside  from 
the  service  performed  by  petitioner  in  these 
two  classes,  there  is  nothing  m  its  business,  as 
actually  conducted,  to  sustain  its  claim  to  be 
even  a  defaeto  common  carrier  of  interstate 
freight  traffia 

The  petitioner  and  the  Louisville  Bridge 
Company  occupy  precisely  the  same  position 
and  character— they  both  charge  tolls  for  the 
use  of  their  bridges.  They  differ  in  the  man- 
ner of  doing  business  in  this:  that  petitioner, 
in  addition  to  its  bridge  tolls,  collects,  in  cer- 
tain cases,  for  the  services  performed  in  mak- 
ing transfers  of  cars,  a  switching  charge,  which 
the  Louisville  Bridge  does  not  make  against 
the  railroads  using  its  bridge.  Neither  of  them 
ar^,  in  law  or  in  fact,  common  carriers  of  in 
terstate  traffic  within  the  scope  and  meaning  of 
the  first  section  of  the  Act  to  Regulate  Com 
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merce,  and  neither  can  invoke  the  provisions 
of  that  Law  to  compel  railroad  companies  to 
transact  business  mih  or  tbroagh  them.  Be- 
tween such  a  bridge  company  as  petitioner 
and  raihroad  carriers  of  the  countrv,  the  Law 
establishes  no  such  reciprocal  relations,  duties 
and  obligations,  as  require  the  latter  to  form 
business  connections  with  the  former.  We  ac- 
cordingly rule  this  third  proposition  against 
the  petitioner. 

The  fourth  point  presented  in  this  case — 
which  is  whether  petitioner'sconnection  with  re- 
spondent's road  at  Seventh  Street  and  Magnolia 
Avenue  in  Louisville  is  a  proper,  suitable,  and 
convenient  place  for  the  interchange  of  traffic 
between  them  and  the  railroads  using  peti- 
tioner's track,  and  whether  respondent's  refusal 
to  interchange  at  said  point  is  an  unreasonable 
and  unjust  discrimination  against  petitioner 
and  the  carriers  usine  its  track — involves  ques- 
tions both  of  fact  aod  law.  We  think  it  clear 
that  petitioner  cannot,  either  in  its  own  behalf 
or  in  behalf  of  railroads  usinff  its  bridge,  assert 
any  valid  right  to  an  interchange  of  business 
with  responaent  at  said  point,  under  the  eight- 
eenth section  of  the  latter's  charter,  which  au- 
thorizes other  railroads  to  make  connections 
with  its  hne  of  road.  It  is  settled  by  the  cases 
of  the  ShtlhynUe  B,  Oo,  v.  Loutsville,  0.  d  L. 
B.  Co.  83  Ey.  541,  and  Atchison,  T,  A  S.  F.  B. 
Co.  V.  Denver  A  N.  0.  R.  Co.  110  U.  8.  681  [28 
L.  ed.  296],  that  the  connection  thus  authorized 
is  a  physical,  and  not  a  business,  connection 
reqmring  an  interchanfine  of  traffic  at  the  point 
of  junction.  Petitioners  claim  must,  therefore, 
be  founded,  if  it  has  any  existence  in  law,  upon 
some  provision  or  requirement  of  the  Act  to 
Regulate  Commerce.  Counsel  for  petitioner, 
accordinj^ly,  rely  upon  the  second  clause  of  the 
third  section,  in  connection  with  the  seventh 
section  of  saikl  Act,  as  sustaining  petitioner's 
right  to  demand  and  require  an  interchange  of 
traffic  with  respondent  at  said  junction.  The 
seventh  section  of  the  Law  makes  it  unlawful 
for  anv  common  carrier,  subject  to  the  provis- 
ions of  the  Act,  *'to  enter  into  any  combination, 
contract,  or  agreement,  expressed  or  implied, 
to  prevent  by  change  of  time  schedule,  carriage 
in  different  cars,  or  by  other  means  or  devices, 
the  carriage  of  freights  from  betog  continuous 
from  the  place  of  shipment  to  the  place  of  des- 
tination; and  no  break  of  balk,  stoppage,  or 
intermption,  made  by  such  common  earners, 
shall  prevent  the  carriage  of  freights  from  be- 
ing, and  being  treated,  as  one  continuous  car- 
riage from  the  place  of  shipment  to  the  place 
of  destination,  unless  such  break,  stoppage,  or 
interruption,  was  made  in  good  faitii,  for  some 
necessary  purpoae,  and  without  any  intent  to 
avoid,  or  unnecessarily  interrupt,  such  contin- 
uous carriage,  or  to  evade  any  of  the  provisions 
of  this  Act.^'  The  facts  show  no  violation  of 
this  provision  of  the  Law  on  the  part  of  the  re- 
spondent The  contracts  which  it  had  with 
several  railroads  when  the  Act  to  Regulate  Com- 
merce went  into  operation,  and  which  still  con- 
tinue in  force,  are  in  no  wise  inconsistent  with 
the  things  forbidden  by  this  section,  and  there 
is  no  pretext  for  saying  that  defendant  has, 
since  the  passage  of  the  Interstate  Commerce 
Act,  entered  into  any  combination,  contract,  or 
agreement  "to  prevent  by  change  of  time 
schedules,  carriage  in  different  cars,"  or  by 
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other  means  or  devices,  the  carriage  of  freight 
from  being  continuous.  It  has  made  no  chancs 
in  its  method  of  doing  business,  indicating  tin 
slightest  intention  of  violating  the  provisions 
of  said  section,  and  petitioner  cannot  and  does 
not  in  its  petition,  assert  any  such  daim.  Its 
right  of  iuterchance  must,  therefore,  rest  alone 
upon  the  second  cmuse  of  the  third  seciiun  of 
the  Act,  which  provides  that  "Every  oommoa 
carrier  sub jpct  to  the  provisions  of  this  Act 
shall,  according  to  their  respective  powers,  af- 
ford all  reasonable,  proper,  and  equal  faciUties 
for  the  interchange  of  traffic  between  tbeir  re- 
spective lines,  and  for  the  receiving,  forward- 
ing  and  delivering  of  passengers  and  property 
to  and  from  their  several  lines,  and  those 
connecting  therewith,  and  shall  not  discrimi- 
nate in  their  rates  and  char^  between  aoch 
connecting  Imes;  but  this  shall  not  be  oonatrued 
as  requiring  any  such  common  carrier  to  give 
the  use  of  its  tracks  or  terminal  facilities  to 
another  carrier  engaged  in  like  businesa." 

Neither  this  nor  any  other  provision  of  the 
Law  requires  of  the  common  carrier  of  inter- 
state commerce  the  dutv  of  either  form  ing  new 
connections  or  of  establishing  new  stations  for 
the  reception  and  delivery  of  freights.  The 
Act  to  Reflate  Commerce  deals  with  such  com- 
mon earners  as  it  finds  them,  and  leaves  to 
them  full  discretion  as  to  what  extensions  they 
will  make  of  their  lines— the  connectioas  they 
may  form,  and  the  yards  and  depots  they  may 
choose  to  establish .  When  railroad  companies, 
in  compliance  with  their  charter  obligationa, 
have  provided  themselves  with  oonvenieot,  suH- 
able,  and  ample  stations  and  depots,  for  the 
accommodation  of  theur  business,  the  Taw  im- 
poses upon  them  no  duty,  either  to  the  pnblie 
or  other  railroad  lines,  of  making  new  stations^ 
yards,  or  depots,  even  though  such  additional 
constructions  might  be  for  the  convenlenoe  of 
the  public,  or  of  other  carriers.  Oongresa  has 
certainly  not  undertaken,  even  if  it  poasesBed 
the  power,  to  deal  with  such  mattersi 

Now,  it  clearly  appears,  from  the  foregoing 
statement  of  facts,  tiiat  res^ndent  baa  already 
established,  and  has  in  use  m  theCity  of  Loois- 
ville,  four  suitable,  ampl&  and  convenieDilj 
located  and  fully  equipped  yards  and  depots. 
at  one  or  the  other  of  which  it  receives  and 
delivers  all'  freights  arriving  at,  or  departiag 
from,  LouisviUe,  and  makes  all  its  interuiaiwes 
of  freights  with  other  lines,  fumishiD^  toDie 
latter,  at  said  places,  "all  reasonalde.  proper^ 
and  eixuA  facilities,"  not  onlv  for  sach  inter- 
chan^  of  traffic,  but  also  "  for  recdviog.  for* 
warding,  and  delivering,  of  paasengera  and 
property  to  and  from  its  line  or  linea^  and 
those  connecting  therewith,"  and  does  this 
without  disciimmation  in  its  rates  and  chanes^ 
as  between  such  connecting  lines.  At  petitwo- 
er's  Seventh  Street  and  Magnolia  Avenue  con- 
nection neither  respondent  nor  petitioner  has 
any  yard,  station,  or  depot;  ndther  owbs  any 
ground  there,  except  respondent's  right  of  way 
66  feet  in  width,  on  which  its  double  mam 
tracks  are  located:  neither  has  any  building^ 
sheds,  or  platforms  there  for  the  reception  and 
accommodation  of  freights  to  be  buidled  and 
exchanged  at  that  point;  nor  has  dther  of  then 
any  clerks  or  employes  stationed  there  for  ths 
inspection  of  can,  receipting  for  frdgfata,  etc 
Without  such  accommodations,  and  wiUiodt 
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the  employment  of  such  clerical  force  located 
there,  an  mtercliange  of  traffic  at  said  point 
cannot  be  made  in  a  proper  and  convenient  way 
to  either  party.    No  authority  is  con  ferred  upon 
the  Commission,  or  upon  this  court,  to  compel 
respondent  to  provide  at  that  connection  tbe 
same  or  equal  facilities  which  it  had  provided 
at  its  regular  established  yards  and  depots  in 
Louisville,  in  order  to  effect  an  interchange 
with  petitioner  and   the   railroads  using  its 
bridge.    Respondent  neither  receives  nor  de- 
livers Louisville  freights,  whether  local  or 
through,  at  that  point.    In  some  instances  it 
receives  and  delivers  its  own  cars  on,  and  from, 
certain  private  sidings  in  LouisviUe,  and  at  lo- 
cal Louisville  rates-^aid  private  sidings  being 
constructed  and  used  unoer  special  contracts 
^ith  the  owners,  and  subject  to  respjondent's 
right  to  remove  or  sever  its  connection  wiih 
them  at  any  time.    Under  said  contracts  such 
private  sidings  constitute,  for  the  time  being, 
portions  of  respondent's  Louisville  lines.    The 
interchange  sought  b^  petitioner  is  entirely  dif- 
ferent.   Louisville  shippers  or  oonriffnees,  of 
either  local  or  interstate  freight,  could  not  re- 
quire respondent  to  receive  or  deliver  their 
traffic  at  said  Seventh  Street  and  Magnolia 
Avenue  connection,  and  in  refusing  to  accept 
from  or  tp  deliver  interstate  traffic  to  private 
shippers  or  consignees  at  said  point,  it  could 
not  be  claimed  that  respondent  was  denving  to 
them  the  same  proper,  reasonable  and  equal 
facilities  which  it  anorded  to  other  shippers. or 
consignees,  who  delivered  and  acceptea  their 
through  freight,  at  its  Ninth  and  Broadway 
yard  and  depot 

If  we  assume  that  petitioner  Is  a  common 
carrier  within  the  meaning  of  the  Law,  can  it, 
or  the  railroads  using  its  track  in  the  manner 
heretofore  stated,  properly  demand  or  require 
of  respondent  to  concede  to  it,  or  them,  rights 
and  facilities  which  respondent' is  under  no 
obligation  or  duty  to  grant  or  provide  for  the 
owners  and  shippers  of  interstate  commerce  ? 
This  would  be  conferring  upon  common  car- 
riers, engaged  in  transporting  interstate  traffic, 
rights  and  privileges  superior  to  those  intended 
for  the  benefit  of  such  commerce  itself.  The 
Law  was  not  designed  to  advance  the  interests 
of  or  to  benefit  the  carriers,  but  was  intended 
for  the  benefit  and  advantage  of  the  commerce 
they  transported,  and  the  provinons  of  the  Act 
all  look  lo  that  as  its  object  and  purpose.  With 
no  facilities  at  said  Seventh  Street  and  Magnolia 
connection,  for  the  interchange  of  traffic,  or  for 
the  receiving,  forwarding  and  delivering  of 
property  there,  and  being  under  no  legal  auty 
or  obligation  to  provide  such  facilities  at  said 
point,  upon  what  principle  can  it  be  success- 
fully aaserted  that  in  declining  to  transact  such 
busmesB  at  such  place  respondent  is  refusing 
or  denying  to  petitioner,  and  the  roads  using 
its  traick,  "all  proper,  reasonable,  and  equal 
facilities"  for  the  interchange  of  traffic,  or  for 
receiving,  forwarding,  and  delivering  of  prop- 
erty, sucii  as  it  has  provided  and  affords  to 
other  connecting  lines  at  its  Ninth  and  Broad- 
way yard  and  depot  f  Can  it  be  properly  said 
that  such  refusal  involves  any  discnmination 
against  petitioner  and  the  railroads  using  its 
track,  and  seeking  a  connection  at  that  pomt 
with  respondent— or  against  the  traffic  it  or 
they  may  handle?    In  refusing  to  transact 
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business  with  petitioner  at  Seventh  Street  and 
Magnolia  Avenue  jimction,  while  interchang- 
ing with  other  connecting  lines  at  Ninth  and 
Broadway  Station,  is  respondent  making  or 
givinff  "any  undue  or  unreasonable  preference 
or  advantage"  to  the  latter  companies  or  the 
traffic  they  transport  ? 

An  affirmative  answer  cannot  be  made  to 
these  questions,  unless  the  third  section  of  the 
Commerce  Act  is  construed  to  mean  that  what- 
ever facilities  a  railroad  company  engaoKKi  in 
interstate  traffic  may  fumisli  or  provide  for 
the  interchan^  of  business  with  connecting 
lines  at  any  one  place,  such  as  its  regular  es- 
tablished and  properly  equipped  depot,  it  is 
bound  to  provide  for  any,  and  all  other  rail- 
roads, at  such  other  and  different  points  as 
they  may  select  in  making  their  connection 
The  section  does  not  admit  of  this  construction. 
It  obviously  means  that  where  a  railroad  sub- 
ject to  the  provisions  of  the  Act  has  provided 
and  established  at  any  given  place  its  facilities 
in  the  shape  of  yards,  stations,  and  depots,  for 
the  interchange  of  traffic,  or  for  the  receiving, 
forwarding,  and  delivering  of  passengeni  and 
propertv,  and  there  affords  such  facilities  to 
some  01  its  connecting  lines,  it  shall  not  deny 
to  other  connecting  lines,  at  that  point,  the 
same  proper,  reasonable,  and  equal  facilities, for 
such  interchange,  or  for  receiving,  forwarding 
and  deliverint^  of  property,  to  and  from  such 
other  connecting  line.  The  question,  therefore, 
as  to  what  constitutes  reasonable,  proper,  and  • 
ec^nal  facilities,  necessarily  involves  a  consider- 
ation of  the  place,  accommodations,  terms,  and 
conditions  at  and  under  which  facilities  for 
interchanse  are  sought,  as  compared  with  those 
where  such  interchani^  is  conceded  or  afforded. 
It  by  no  means  follows,  because  certain  facili- 
ties for  the  interchange  of  freight  are  furnished 
by  a  railroad  to  another  connecting  line,  or 
lines,  at  one  point,  upon  certain  terms,  condi- 
tions, and  considerations,  and  where  ample 
accommodations  for  the  transaction  of  such 
business  are  provided  and  maintained,  at  the 
Joint  expense  of  the  companies  usin^  them, 
that  another  company,  making  a  physical  con- 
nection with  the  road  furnishing  such  facilities, 
at  another  different  and  distant  place,  is  en- 
titled to  demand  at  said  different  point  of  con- 
nection the  same  or  e()ual  facilities. 

The  company  making  the  physical  connec- 
tion, at  a  point  other  than  that  at  which  the 
established  road  has  already  provided  its  facil- 
ities and  conducts  its  interchange  with  other 
connecting  lines,  cannot  demand  or  require  an 
interchange  of  freight  at  such  point  of  physical 
connection  without  first  fumishinir  at  such 
point  reasonable  and  proper  facilities  for  the 
interchange  sought,  it  cannot  rely  upon  the 
terminal  fadiities  at  another  point  of  the  road 
with  which  it  has  formed  the  physical  con- 
nection; nor  can  it  compel  the  road  with 
which  the  connection  is  made  to  Join 
with  it  in  the  expense  of  providing  at  that 
point  the  facilities  necessary  and  proper  for 
the  interchan^.  In  saying  that  petitioner,  or 
other  road  in  its  position,  could  not  properly 
require  an  interchange  at  the  new  point  of 
physical  connection,  before  it  had  first  pro- 
vided reasonable  facilities  there  for  transacting 
the  business  incident  to  an  interchange  of 
traffic,  we  do  not  mean  to  be  understc^d  as 
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boldlDg  that  after  ])rovidiug  such  facilities  at 
the  point  of  connection  it  could  then  lawfully 
require  respondent  to  interchange  traffic  with 
it  and  the  railroads  using  its  tracks  at  that 
place.  We  do  not  pass  upon  that  question  now, 
as  it  is  not  involved  in  the  present  controversy. 
It  is  perfectly  manifest  from  the  location  of 
the  saia  Seventh  Stieet  and  Magnolia  connec- 
tion, and  from  the  lack  of  all  suitable  and 
proper  accommodations  there,  for  conducting 
the  business  involved  in  the  interchange  of 
freights,  and  from  the  manner  in  which  such 
freight,  whether  in  car  load  or  broken  lots, 
would  have  to  be  handled  by  respondent,  that 
if  respondent  is  required  to  furnish  at  that 
point  all  proper,  reasonable,  and  equal  facili- 
ties, or,  as  required  by  the  order  of  the  Com- 
mission, "the  same  equal  facilities,"  which  it 
furnishes  and  affords  to  the  lines  connecting 
with  it  at  Ninth  and  Broadway  yard,  petitioner 
will,  thereby,  secure  benefits  and  advantages 
superior  to  ihoBe  conferred  upon  any  other 
connecting  line  or  lines,  tind  largely,  if  not  en- 
tirely, at  respondent's  expense.  The  order  of 
the  Commission  imposes  no  terms  and  condi- 
tions under  which  tne  interchange  at  said  con- 
nection shall  be  made.  Petitioner  is  not  re- 
quired to  pay  respondent  anything  for  switch- 
ing services,  which  it  will  be  compelled  to 
perform  in  interchanging,  or  any  rental  for  the 
use  of  its  terminal  facilities  at  Nmth  and  Broad- 
way, where  the  freights,  both  in  car  loads  and 
'  broken  or  mixed  lots,  have  to  be  transferred, 
and  put  into  proper  trains.  Neither  is  peti- 
tioner required  to  bear  any  portion  of  the  ex- 
pense of  handling  the  traffic  at  said  yard;  and 
in  seeking  the  aid  of  this  court  to  compel 
obedience  to  said  order,  or  to  enforce  its  rights, 
petitioner  makes  no  offer  to  compensate  re- 
spondent for  such  services  and  expenditures. 
The  Commission  did  not,  perhaps,  have  the 
authority  to  impose  such  terms  and  conditions 
upon  the  petitioner;  nor  has  this  court  either 
the  right,  or  the  necessary  data,  to  settle  and 
adjust  those  matters,  which  are  the  subject  of 
private  contract  and  arrangements  between  the 
parties.  But  without  the  imposition  of  such 
terms  and  conditions,  it  is  clear  that  petitioner, 
and  the  railroads  using  its  tracks  and  seeking 
an  interchange  at  said  connection,  will  secure, 
without  ooBt  to  themselves  or  compensation  to 
respondent,  services,  and  the  benefit  of  fadli- 
ities,  and  of  employ^,  for  which  other  con- 
necting lines  interchanging  at  other  places, 
make  respondent  compensation,  and  bear  their 
proportion  of  the  terminal  expense.  The  Law 
never  contemplated  such  results.  No  provision 
of  the  Interstate  Commerce  Act  confers  equal 
facilities  to  connecting  lines,  tmder  dissimilar 
circumstances  and  conditions.  On  the  contrary, 
even  as  to  interstate  commerce  itself,  the  dis- 
tinction is  recognized  throughout  the  Law,  be- 
tween discriminations  and  preferences  which 
are  just  and  r^sonable  and  those  which  are 
im  just  and  unreasonable,  according  as  they  are 
made,  or  given,  under  similar  or  dissimilar 
circumstances  and  conditions.  All  discrimina- 
tions and  preferences  are  not  forbidden  or  made 
unlawful,  but  only  such  as  are  uniust,  or  un- 
due, or  unreasonable,  are  prohibited.  In  each 
and  every  case,  therefore,  Qie  question  whether 
a  discrimination  is  unjust,  or  a  preference  is 
undue  or  unreasonable,  either  as  to  the  com- 
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mon  carrier,  or  the  commerce  it  may  transport, 
involves  a  consideration  of  the  circumstance* 
and  conditions  under  which  such  discrimina- 
tion or  preference  is  made  or  given. 

Our  conclusion  upon  this  fourth  proposition 
is,  that  said  Seventh  Street  and  Magnolia  Ave- 
nue connection  is  not  a  proper,  suitable,  and 
convenient  point  for  the  interchange  of  freights 
between  respondent,  and  petitioner,  and  rail- 
roads usin^  its  tracks;  and  that  in  declining  to 
deliver  and  receive  freight  at  that  pointy  to 
and  from  petitioner,  respondent  is  neither  dis- 
criminating improperly  against  petitioner,  and 
the  carriers  usin^  its  tracks,  nor  giving:  the 
roads  with  which  it  does  interchange  traffic  at 
the  Ninth  and  Broadway  yard  any  undue  or 
unreasonable  preference  or  advantage. 

Upon  the  fifth  question  presented,  viz. :  Does 
the  Law  impose  upon  respondent  the  duty  of 
making  an  interchan^  with  petitioner  at  said 
connection,  if  such  mterchan^e  or  traffic  in- 
volves the  use,  by  petitioner  and  the  roads  using 
its  bridge,  of  the  tracks  and  terminal  facilitiet 
of  respondent,  or  subjects  respondent  to  ex- 
pense over  and  above'what  it  incurs  in  inter- 
changing traffic  with  other  railroads  at  its  ree- 
ular  and  established  yards  in  Louisville? — litUe 
need  be  said.  An  interchange  at  that  connec- 
tion in  its  present  situation,  with  no  buildings, 
sheds,  platforms  or  any  facilities  whatever  for 
the  proper  care,  protection,  and  handling  of 
freight,  and  with  no  clerks,  or  employes  sta- 
tioned there,  to  look  softer  and  attencf  to  the 
business,  cannot  possibly  be  carried  on  without 
requiring  respondent  either  to  concede  tbe  use 
of  its  tracks  and  terminal  facilities  to  petitioner 
and  the  roads  using  its  tracks,  or  without  im- 
posing upon  respondent  the  trouble,  inconven- 
ience, and  expense,  of  handling  such  traffic, 
both  that  received  and  delivered,  in  the  man- 
ner above  stated;  that  is,  transferring  it  to  said 
Ninth  and  Broadway  Depot,  and  then  rehand- 
ling,  reloading  or  placing  it  into  proper  trains. 
Petitioner's  superintendent,  A.  J.  Porter,  prop- 
erly states  that  it  is  a  physical  impossibility  to 
carry  on  an  interchange  of  traffic,  at  that  point, 
between  the  parties,  without  using  each  other's 
tracks.  It  does  not  admit  of  any  question  that 
neither  tbe  Commission  nor  this  court  has 
any  authority  to  require  respondent  to  concede 
the  use  of  its  tracks  and  terminal  Aicilities  in 
order  to  accomplish  the  desired  interchange. 
Nor  can  this  court  or  the  Commifftion  impose 
upon  respondent  the  duty  of  making  such  in- 
terchange at  its  own  expense,  over  its  own 
tracks,  with  its  own  engines,  at  its  own  yard, 
and  with  its  own  employ^.  Other  railroads 
connecting  with  respondent,  and  interchanging 
traffic  with  it  at  its  i«»golar  yards,  contribute 
their  proportion  of  the  expense  incident  to  such  • 
interchanges,  and  compensate  respondent  for 
its  services  in  handlinir  their  freight  in  a  lees 
inconvenient  way,  and  for  a  shoiter  distance, 
than  respondent  would  be  necessarily  compelled 
to  handle  the  traffic  received  from  or  to  be  de- 
livered to  petitioner.  The  terms  under  which 
other  railroads,  connecting  and  interchanging 
with  respondent  at  said  Ninth  and  Broadway 
yard,  are  allowed  to  use  its  tracks  and  terminal 
facilities,  and  have  their  freights  handled  and 
transferred,  are  arranged  by  mutual  agree- 
ments, which  secure  to  respondent  compensa 
tion  for  services,  and  for  use  of  its  improve 
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meiitB,  and  provides  for  "proratiog^'  the  expense 
incident  to  such  interchanges.  Is  it  either  legal 
or  eqidtahle  to  require  respondent  to  handle 
traffic  for  petitioner  upon  terms  less  favorable? 
And.  if  the  parties  cannot  themselves  agree 
upon  such  terms,  can  this  oourt  make  an  agree- 
ment or  contract  for  them  in  the  matter?  We 
think  this  is  beyond  the  province  of  anv  court 
or  commission,  under  existing  law,  and  under 
circumstances  such  as  exist  in  this  case. 

An  interchange  on  the  main  line  or  tracks  of 
a  railroad  is  essentially  different  from  such  an 
intercluuige  at  its  regular  vard,  where  such 
business  ia  usually  transacted  and  where  suita- 
ble conveniences  and  facilities  are  provided. 
If  respondent  is  reijpiired  "  to  allow  and  afford  " 
to  petitioner  at  said  Seventh  Street  and  Mag- 
nolia connection,  "the  same  equal  facilities" 
which  it  affords  to  railroads  connecting  with  it 
at  its  established  yards,  without  prescribing  the 
terms,  conditions,  and  considerations  under 
or  upon  which  such  facilities  shall  be  afforded, 
H  Is  manifest  that  petitioner  will  secure  not 
equal,  but  exceptional,  advantages  over  all 
other  connectidg  lines — and  it  is  furthermore 
dear,  from  the  foregoing  statement  of  facts, 
that  such  exceptional  advantages  will  involve 
either  the  use  of  respondent's  tracks  and 
terminal  facilities  by  petitioner,  or  will  impose 
upon  respondent  expenses  and  inconveniences 
and  the  performance  of  services  without  com- 
pensation, such  as  it  does  not  perform  or  in- 
cur in  effecting  its  interchanges  with  the  car- 
riers connecting  with  it  at  the  Ninth  and 
Broadway  jnard. 

If,  under  such  circumstances,  an  interchange 
can  be  demanded  and  enforced  at  a  physical 
connection  with  respondent's  main  track,  one 
mUe  and  seventeen  one  hundredths  of  a  mile 
from  its  regular  depot,  at  what  distance  from 
such  depot  may  such  an  interchange  be  prop- 
erly refused?  If  the  principle  involved  in  the 
requirement  of  the  Gommission,  or  asserted  in 
the  claim  of  petitioner,  is  correct,  as  applied 
to  the  present  case,  where  shall  the  line  be  drawn 
in  respect  to  the  distance  from  its  recrular  yards, 
at  which  respondent  Can  be  compelled  toaUow 
and  afford  to  other  roads  intersecting,  or  Join- 
ing its  main  track,  "  the  same  equal  facilities," 
which  it  affordatoother  connecting  lines,  which 
reach,  and  interchange  business  at,  such  estab- 
liahed  yards?  Oftiel^w  furnishes  no  answer  to 
those  qaestiona,  and  if  the  right  herein  asserted 
is  well  founded,  this  court  could  not  fix  the 
limitation,  upon  its  application  to  any  distance. 

The  sixth  inquiry  suggested  above  is,  "I>oes 
the  Interstate  Gommerce  Law,  rightly  con- 
limed,  require  respondent  not  only  to  inter- 
chanipe  traffic,  at  said  point  of  connection  (Sev- 
enth Street  and  Magnolia  Avenue),  with  peti- 
tloner,and  the  railroads  using  its  tracks,  but  also 
to  afford  and  concede  to  them,  on  such  Inter- 
change of  business,  the  same  through  routeiuff, 
and  upon  the  same  joint  through  rates,  whicn 
respondent  has,  by  contract,  arranged  and 
agreed  upon  with  certain  railroads  entering 
liOoisvOle  from  the  north  side  of  the  Ohio 
River?  In  other  words,  does  said  Act  require 
that  If  respondent  has  entered  into  traffic  ar- 
rangements wiUi  one  or  more  railroads,  con- 
necting with  it  over  the  Louisville  Bridge,  for 
the  Joint  through  routeing  of  business,  at  and 
upon  joint  through  rates,  to  be  apportioned 

8L.ILA. 


between  them,  it  shall  concede  to,  oi  make 
with,  any  and  all  other  roads  engaged  in  inter- 
state commerce,  and  connecting  with  it,  at  other 
and  different  points,  and  running  in  different 
directions,  the  same  or  similar  arrangements 
for  through  traffic,  and  upon  the  same  joint 
through  rates?.  Ajid  if  this  is  required  bv  the 
Law,  is  such  requirement  valid,  and  within  the 
constitutional  power  and  authority  of  Gongress 
to  reflate  commerce  amoner  the  States?" 

Aside  from  the  place  at  which  the  interchange 
of  traffic  is  sought,  the  present  controversy 
clearly  involves  the  Question  as  to  whether 
such  interchange  shall  be  effected  at  local 
Louisville  through  rates,  or  at  such  through 
Joint  rates  as  respondent  has  arranged  with 
the  roads  connecting  and  interchanging  with 
it  over  the  Louisville  Bridge.  Respondent  is 
now,  and  has  always  been,  willing  to  inter- 
chanj^  freights  with  petitioner  ana  the  Ohio 
&  Mississiippi  Railway  Gompany,  when  such 
freights  are  tendered  at  Its  proper  yards,  and 
it  is  allowed  to  charge  for  the  transportation 
thereof  its  local  Louisville  rates  to  destinntion. 
The  petitioner  and  the  Ohio  &  Mississippi  Rail- 
way Gompany,  since  the  lattcr's  abandonment 
of  the  Louisville  Bridge,  and  its  contractual  re- 
lations with  the  Louisville  &  Nashville  Railroad 
Gompany,  have  not  been  willing  to  concede 
to  respondent  the  right  of  charging  local  Louis- 
ville rates  on  the  freight  they  sought  to  have  in- 
terchanged. Duncan,  the  general  freight  agent 
of  the  Ohio  &  Missis^ppi  Railway  Gompany, 
states  that  his  company  could  not  interchange 
traffic  with  the  Louisville  &  Nashville  Railroad 
Gompany  on  these  terms,  which  would  leave 
the  Louisville  &  Nashville  Railroad  Gompany 
in  position  where  it  could  decline  "  to  pay  any 
of  our  charges  on  freight  that  we  offered 
them  at  Louisville  rates.'  The  agents  and  of- 
ficera  of  petitioner  also  state  that  they  expect- 
ed respondent  to  accept  and  carry  at  through 
joint  rates  the  freight  as  to  which  interchange 
was  souffht.  Petitioner  claimed  before  tiie 
Gommission,  for  itself  and  the  railroads  using 
its  tracks,  that  it  was  entitled,  at  its  said  con- 
nection, to  an  interchange  of  freight,  upon  the 
same  terms,  as  to  through  routeing  and  through 
joint  rates,  which  respondent  made  with  other 
railroads  using  the  Louisville  Brid^;  and  that 
respondent  in  refusing  such  routemg  and  rat- 
ing was  discriminating  against  it.  If,  there- 
fore, the  question  of  rates  was  not  passed  upon 
by  the-  Commission,  or  covered  by  its  report 
and  order,  one  of  the  real  points  in  controveray 
between  the  parties  was  not  disposed  ot  To 
leave  it  open,  as  suggested  by  counsel  for  peti- 
tioner, will  only  be  to  invite,  and  necessitate, 
further  litigation  between  the  parties;  for  if 
this  court  were  to  issue  its  mandate  requiring 
respondent  to  obey  the  award  of  the  Gommis- 
sion, expressed  in  the  general  and  indefinite 
terms  of  "  ceasing  its  refusal  to  receive  traffic 
offered  at  said  connection,  and  of  allowing  and 
affording  to  petitioner  at  said  point '  the  same 
equal  facilities '  which  respondent  affords  to 
other  common  carrien  at  the  points  of  connec- 
tion with  their  lines  respectively,"  the  question 
would  come  back  to  the  court  at  once,  as  to 
whether  "  the  same  equal  facilities"  included 
through  routeing,  and  through  joint  rates,  such 
as  respondent  makes  with  other  carriere  con- 
necting with  it,  or  is  satisfied  with  Louisville 
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loutefiiff,  and  locnl  Louisville  rates,  to  destina- 
tion of  freight  oHered  for  iDterchaDge. 

Or  if  the  court  should  be  in  error  in  Its  con- 
clusioDS  that  said  Seventh  Street  and  Ma|^nolia 
Avenue  connection  is  not  a  proper,  suitable, 
and  convenient  point  for  the  interchange  of 
traffic  between  the  parties,  and  that  such  an 
intercliange  at  that  connection  could  not  be 
effected  without  either  the  use,  by  petitioner, 
of  respondent's  track  and  terminal  facilities,  or 
the  imposition,  upon  respondent,  of  expenses 
and  buidens  such  as  it  is  not  required  to  incur 
in  conducting  its  interchanges  of  business  with 
other  railroads,  reaching  its  Ninth  and  Broad- 
way yard,  then  the  question  of  through  route- 
ing,  and  through  jomt  rating,  is  a  necessary 
and  material  matter  for  determination  In  the 
present  controversy. 

The  first  section  of  the  Act  to  Regulate  Com- 
merce, provides  that  "  all  charges  "  for  services 
rendered  by  common  carriers  subject  to  the 
provisions  of  the  Law,  ''shall  be  reasonable  and 
just,"  and  prohibits,  and  declares  unlawful, 
''any  unjust  and  unreasonable  charge."  This 
is  the  sole  requurement  of  the  Law,  upon  the 
subject  of  rates,  which  common  carriers  sub- 
iect  to  the  provisions  of  the  Law,  may  demand 
for  the  transportion  of  inteistate  traffic.  The 
second  section  of  the  Act  clearly  defines  what 
shall  constitute  the  "unjust  discrimination" 
which  is  prohibited.  The- third  section  pre- 
vents the  making,  or  giving  of  any  undue  or 
unreasonable  preference  or  advantage  to  any 
firm,  company,  person,  corporation,  locality, 
or  traffic,  or  the  subjecting  of  any  persun,  com- 
pany, firm,  corporation,  locality,  or  description 
of  traffic,  to  any  undue  or  unreasonable  p^J- 
udice,  or  disadvantage;  and  by  its  second 
clause,  requires  common  carriers  to  afford  all 
reasonable,  and  proper,  and  equal  facilities  for 
the  interchanf:e  of  traffic,  and  for  the  receiv- 
ing, forwarding,  and  delivering  of  passen- 
gers and  property  between  their  lines  and 
Uiose  ooDnecting  therewith,  and  prevents 
them  from  discriminating  in  their  rates  and 
charges,  between  such  connecting  lines;  but 
without  requiring  any  such  common  carrier 
"  to  give  the  use  of  its  tracks  and  terminal 
farilities  to  another  carrier  engaged  in  like 
business.** 

l^ovr,  under  this  last  limitation  upon,  or 
qualification  of,  the  duty  of  affording  aJl  rea- 
sonable, proper,  and  dqual  facilities  for  the 
interchange,  or  for  the  receiving,  forwarding, 
and  delivering,  of  traffic,  to  and  from,  and  t^- 
tween,  connecting  lines,  it  is  clearly  left  open 
to  any  common  carrier  to  contract,  or  enter 
into  arrangements,  for  the  use  of  its  tracks  and 
terminal  ifacilities,  with  one  or  more  connect- 
ing lines  without  subjecting  itself  to  the  chafge 
of  giving  an  undue,  or  utireasonable,  prefer- 
ence, or  advantage,  to  such  lines,  or  of  discrim- 
inating a&ainst  other  carriers,  who  are  not  par- 
ties to,  or  included  in,  such  arrangements.  No 
common  carrier  can,  therefore,  justly  com- 
plain of  another,  that  it  is  not  allowed  the  use 
of  that  other's  tracks  and  terminal  facilities, 
upon  the  same,  or  like  terms  and  conditions, 
which,  under  private  contract  or  agreement, 
are  conceded  to  other  lines. 

It  is  equally  clear  from  the  provisions  of  sec- 
tion 6  of  the  Act  that  two  or  more  common 
carriers  may  lawfully  enter  into  contracts  or 
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agreements  for  the  establishment  and  operation 
of  through  routes,  at  or  upon  joint  througti 
rates.  Copies  of  such  contracts  and  agree- 
ments have  to  be  filed  with  the  Commission. 
"  And  in  case  where  passengers  and  freight 

Eass  over  continuous  lines,  or  routes  operated 
y  more  than  one  common  carrier,  and  the 
several  common  carriers  operating  such  lines 
or  routes  establish  Joint  tariffs  of  rates,  or 
fares,  or  charges,  for  such  continuous  lines  or 
routes,  copies  of  such  Joint  tariffs  shall  also,  in 
like  manner,  be  filed  with  said  Commission." 
Such  joint  rates,  fares  or  charges  on  such  con- 
tinuous lines  are  to  be  made  public  when  di- 
rected by  the  Com  mission,  and  the  failure  of 
any  common  carrier  to  comply  with  such  re- 
quirements will  authorize  this  court,  upon  the 
application  of  said  Commission,  to  restrain 
such  common  carrier  from  reoeiWng  or  trans- 
porting property  among  the  several  States,  etc. 
If,  in  the  exercise  of  the  riffht,  thus  implied- 
ly if  not  expressly  recognized,  a  common  ear- 
ner, by  private  arrangement,  forms  a  through 
route,  and  establishes  Joint  through  rates, 
fares,  or  charges,  with  certain  connecting 
lines,  is  it  compelled  to  concede  to  all  other  con- 
necting railroads,  the  same  or  equal  through 
rates,  on  traffic  which  the  latter  mav  offer  for 
transportation?  It  is  settled  by  the  case  of 
AteMttm,  T,  db8.F.  R  Co.  ▼.  Denter  A  N,  0. 
R.  Co.  110  U.  S.  682  [28  L.  ed.  297],  that  nei- 
ther at  common  law  nor  under  the  Constitu- 
tion of  Colorado  (section  0)— providing  that 
all  individuals,  associations  and  corporations 
shall  have  equal  rights  to  have  persons  and 
property  transported  on  any  railroad  in  this 
State,  and  no  undue  or  unreasonable  discrimi- 
nation shall  be  made  in  charges  or  faeiUties 
for  transportation  of  freight  or  passengers 
within  the  State— ^oes  the  refusal  of  a  common 
carrier  to  make  through  traffic  arrangements, 
at  or  upon  joint  through  rates,  with  one  con- 
necting railroad  company,  such  as  it  makes  or 
enters  into  with  another  connecting  line,  con- 
stitute any  undue  or  unreasonable  discrimina- 
tion in  charges  or  facilities.  That  decision  is 
conclusive  of  the  present  question,  unless  some 
provisionof  the  Act  to  Regulate  Commerce  has 
expressly,  or  by  clear  implication,  provided 
otherwise.  It  b  insisted  for  peUtioner  that 
such  is  the  case,  and  the  second  clause  of  sec- 
tion 8  of  that  Act  is  relied  on,  in  connection 
with  section  6268,  Revised  Statutes  of  the  U. 
S.  (embracing  the  Act  of  June  16,  1866),  as 
establishing  a  different  rule  and  regulation, 
from  that  announced  in  the  above  decision. 
We  think  it  is  very  manifest  that  section  6258, 
Rlevised  Statutes,  which  imposes  no  duty,  but 
merely  permits  or  authorizes  the  carriage  of 
traffic  from  one  State  to  another,  and  to  that 
end,  the  formation  of  continuous  lines,  evi- 
dently by  mutual  agreement,  does  not  sustain 
petitioner's  proposition.  That  section  was  in 
full  force  when  the  cases  of  Atchison,  T.  A  8. 
F,  R.  Co.  V.  Denver  db  N.  0.  R  Co.  supra,  and 
Dufmque  A  8.  C.  R.  Co.  v.  Riehnumd,  86  tJ.  S. 
19  Wall.  684  [22  L.  ed.  178],  were  decided,  and 
was  not  considered  by  the  supreme  court  as 
conferring  any  right  to  a  through  route  and  a 
joint  through  rating.  Is  it  a  public  duty  im- 
posed by  the  Act  to  Regulate  Commerce,  that 
every  common  carrier  subject  to  the  provisions 
of  that  Law,  shall  concede,  or  afford  through 
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roateing  and  fbroueb  rates,  to  all  connecting 
lines,  whenever  and  bo  long  as  it  voluntarily 
makes  or  enters  into  such  arrangements  with 
any  connecting  lines? 

After  a  careiul  examination  of  the  Act,  and 
the  arguments  of  counsel,  and  authorities  cited, 
we  fail  to  discover  any  such  requirements.  In 
the  report  of  the  Commission  in  the  case  of 
Cliicago  it  A,  R.  Ch,  v.  Pennsylvania  Co,  (1  In- 
ters. Com.  Com.  Rep.  94, 1  Inters.  Com.  Rep. 
360),  it  is  well  and  properly  said,  in  reference 
to  through  tickets,  that  "Such  tickets  very  evi- 
dently aie  a  great  convenience  to  travelers,  and 
perhaps  to  connecting  roads;  hut  they  are  a 
part  of  the  voluntary  arrangements  for  busi- 
ness purposes,  like  joint  tariffs,  interchange  of 
cars,  and  common  use  of  depots.  It  being, 
therefore,  under  our  statute,  matter  of  mutual 
agreement,  whether  coupon  or  through  tickets 
shall  be  sold  by  a  railroad  company,  over  roads 
of  other  companies,  it  follows  that  the  form  of 
such  tickets,  and  the  manner  of  their  sale,  are 
also  matters  of  agreement  by  the  companies  in- 
terested. If  companies  can  agree  upon  their 
tariffs,  the  form  of  their  tickets,  and  how  they 
shall  be  sold,  they  have  the  right  to  do  so,  and 
by  such  agreement,  become  interstate  carriers; 
uaX  if  they  cannot  agree,  the  Act  does  not  un- 
dertake to  coerce  them  to  do  business  together 
upon  terms  that  may  be  Justly  objectionable  or 
inlmious." 

it  will  hardly  be  insisted  that  a  different  rule 
applies  in  respect  to  through  freight  traffic, 
and  joint  through  rates  or  charges,  tlie  arrange- 
ment for  which,  as  well  as  the  forms  of  the 
bills  of  ladine,  and  the  apportionment  to  be 
made  of  such  joint  tariff  rates,  and  of  losses  or 
damage  to  freights  in  course  of  transit,  are  all 
matters  of  private  agreement.  Such  arran^ 
ments,  which  usually  include  the  reciprocal  m- 
terchange  of  cars,  and  the  use  of  each  other's 
trai  ks  and  terminal  facilities,  are  prompted  by 
considerations,  varied  and  complex,  as  shown 
in  the  above  statement  of  facts.  In  some  in- 
stances, and  between  some  companies,  they 
may  be  mutually  desirable  and  beneficial,  while 
in  other  cases,  and  with  other  connecting  lines, 
they  might  be  prejudicial,  and  injurious  to  the 
interest  of  one  or  both.  Can  companies  in  the 
latter  situation  properly  claim  as  matter  of 
right  what  the  former  have  acquired  under 
and  by  virtue  of  private  contract  and  arrange- 
ment? 

No  provision  of  the  Law,  rightly  construed, 
sanctions  or  supports  such  a  proposition.  The 
statute  does  not  undertake  to  create  between 
connecting  lines  such  an  agency,  or  quasi 
partnership  relation  as  is  necessanlv  involved 
m  agreements,  or  arrangements,  for  the  es- 
tablishment of  through  routes  and  the  mak- 
ing of  through  rates.  As  such  arrangements 
exist  by  contract,  express  or  implied,  the 
fact  thiit  a  common  carrier  enters  mto  them, 
with  one  or  more  connecting  lines,  does  notim- 
IK)8e  upon  such  carrier  the  auty,  or  obligation, 
to  make  the  same,  or  like  contracts,  with  all 
other  lines.  The  Law  possesses  no  such  ehv  tic 
or  expansive  quality,  as  to  reach,  or  bring  with- 
in its  operation,  in  favor  of  all  common  car- 
riers subject  to  its  provision,  every  varying 
right  and  privilege  which  any  other  earner 
may  acquire,  or  concede  by  private  contract, 
not  in  conflict  with  the  Act    No  authority  is 
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conferred  upon  common  carriers  of  interstate 
commerce,  to  issue  through  tickets  to  passen- 
gers, or  through  bills  of  lading  for  property, 
at  through  rates,  over  connecting  lines,  in  the 
absence  of  such  arrangements  between  the 
companies.  Neither  is  the  Commission  invest- 
ed with  authority  to  establish  through  routes, 
or  to  fix  through  rates,  between  connecting 
lines.  The  English  Act  of  1878,*  amendatory 
of  the  Act  of  1854,  did  confer  such  authority, 
in  providing  that  *'The  said  facilities  to  be  af- 
forded are  iiereby  declared  to,  and  shall,  in- 
clude the  due  and  reasonable  receiving,  for- 
warding, and  delivering,  by  any  railway  com- 
pany and  canal  company,  at  the  request  of  any 
other  such  company,  of  through  tndQc  to.  and 
from,  the  railway  or  canal  of  any  other  such 
company,  at  through  rates,  tolls,  or  fares;"  but, 
in  the  apportionment  of  such  through  rates,  said 
Act  required  the  commissioners  "to  take  into 
consideration  all  the  circumstances  of  the  case, 
includioff  any  special  expense  incurred  in  re- 
spect of  the  construction,  maintenance,  or  mak- 
ing of  the  route,  or  any  part  of  the  route,  as 
well  as  any  special  charges,  which  any  com- 
pany may  have  been  entitled  to  make,  in  re- 
spect thereof." 

Our  Act  to  Regulate  Commerce  contains  no 
such  provision,  and  confers  no  such  authority. 
The  English  cases,  under  the  Act  of  1873,  cited 
by  counsel,  cannot,  therefore,  have  any  bear- 
ing upon  the  present  case,  and  need  not  be  re- 
ferred to. 

Looking  at  this  question  from  another  stand- 
point, we  find  that  the  Law  was  intended^ 
primarily,  for  the  benefit  of  the  interstate  traf- 
fic, rather  than  for  the  advantage  of  the  des- 
ignated common  carriers  engagra  in  its  trans- 
portation ;and  the  latter,  as  the  instrumentalities 
and  agencies  of  commerce,  can  hardly  assert 
rights  and  privileges,  under  the  statute,  which 
could  not  be  properly  or  lawfully  claimed  by 
such  commerce  itself.  Let  us,  then,  by  way 
of  illustration,  and  to  bring  out  more  distinctly 
the  question  under  consideration,  take  the  case 
of  a  shipper  or  consignor  at  Nadivilte,  Tenn., 
wishing  to  have  his  goods  transported  to  Cin 
cinnati,  Ohio.  Could  he  legal^^  require  the 
Louisville  &  Nashville  Railroad  Company,  not 
only  to  accept  such  shipment,  but  to  route  it 
over,  or  via,  the  petitioner's  bridge  and  the 
Ohio  &  Mississippi  Railway,  and  at  the  same 
through  rates,  from  Louisville  to  Cincinnati, 
as  respondent's  own  pro  rata  charge  between 
said  points  would  be,  if  it  carried  the  goods 
direct  from  Nashville  to  Cincinnati?  Or  could 
such  shipper  require  respondent  to  route  hit 
goods,  in  the  way  stated,  at  the  same,  or  equiv* 
alcnt,  through  rates,  which  respondent  has  ea- 
talilished  with  connecting  roads  leading  north 
from  Louisville  to  Indianapolis,  St.  Louis,  or 
Chicago?  The  Louisville  &  Nashville  Railroad 
Company  could  not  decline  to  accept  and  carry 
such  goods  to  Louisville  at  its  regular  nites, 
l)etween  Nashville  and  Louisville,  but  could  it 
not  properly  decline  thp  demand  to  route  and 
rate  them  beyond  Louisville  to  Cincinnati,  on 
the  fiTouod  that  it  had  a  direct  line  of  its  own 
to  Cincinnati,  over  which  the  property  could 
be  carried  by  itself— that  it  had  no  arrange- 
ment or  acrrecmeut  with  the  Kentucky  and  In- 
diana  Bridge  Company  and  the  Qhio&  Miasis- 
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fiippi  RaUway  CompaDy  for  such  through 
routeiug  and  through  joint  rating — and  that 
between  Louisville  and  Cincinnati  it  was  a 
competintr,  and  not  a  connecting,  line  with  the 
Ohio  &  Mississippi  Railway  Company?  Could 
the  Nashville  shipper  successfully  urge,  in  sup- 
port of  his  demand  for  such  through  routeing 
and  rating,  that  the  Louisville  &  Nashville 
Railroad  Company  had  existing  arrangements 
with  lines  (other  than  the  Ohio  &  Mississippi 
Railway  Company)  crossing  the  Louisville 
Bridge,  under  which  interstate  traffic  was  car- 
ried at  through  rates  between  certain  points? 
There  can  be  but  one  answer  to  these  questions. 
The  Law  confers  no  such  right  upon  the  shipper, 
and  imposes  no  such  duty  upon  the  common 
carrier.  If  Cincinnati  is  made  the  point  of 
shipment,  and  the  Ohio&  Mississippi  Railway 
Company  is  taken  as  the  initial  carrier,  it  is 
equally  clear  that,  in  the  absence  of  any  through 
traffic  arrangement  between  the  Louisville  & 
Nashville  Railroad  Company  and  the  Ohio  & 
Mississippi  Railway  Company,  a  shipper  at 
Cincinnati  could  not  lawfully  require  the  Ohio 
&  Mississippi  Railway  Company  to  accept  his 
goods,  and  issue  a  through  bill  of  lading  there- 
for 10  Columbia,  Tennessee,  via  the  Kentucky 
and  Indiana  Bridge,  and  via  the  Louisville  & 
Nashville  Railroad,  at  the  same  through  rates 
from  Louisville  to  Columbia,  which  the  Louis- 
ville &  Nashville  Railroad  Company  would 
charge  from  I<ouisville  to  Columbia,  under  its 
through  rate  from  Cincinnati  to  Columbia. 
What  the  shipper  of  interstate  commerce  may 
not  lawfully  demand,  the  common  carrier  en> 
eaged  in  transporting  such  commerce  may  not 
lawfully  require  of  connecting  lines. 

In  the  absence  of  traffic  arrangements  be- 
tween rc^pouilcnt  and  petitioner,  and  the  rail- 
roads using  its  tracks,  the  former  has  a  right 
to  treat  freights  tendered  it  at  Louisville,"  as 
local  Louisville  business,  and  chai*ge  for  the 
transportation  thereof,  its  Louisville  rates  to 
destination,  and  in  doing  this  no  discrimina- 
tion is  made  against  saiaparties,  or  the  traffic 
they  carry;  nor  does  respondent  make,  or  give, 
any  undue  or  unreasonable  preference  or  ad- 
vantage to  other  lines,  or  the  traffic  they 
handle,  with  whokn  it  has  agreements  for 
through  routeing,  and  at  through  joint  rates, 
which  may  be  lower  than  its  LouisviUe  rates  to 
the  same  points.  The  service  in  the  two  cases 
is  not  the  same,  or  identical,  as  was  settled  in 
the  case  of  the  Union  Pae.  R,  Co.  v.  U.  8,  117 
U.  8.  855  [29  L.  ed.  920],  where  the  supreme 
court  held  that  "The  service  rendered  by  a 
railway  company  in  transporting  a  local  pas- 
senger from  one  point  on  its  line  to  another  is 
not  identical  with  the  service  rendered  in  trans- 
porting a  through  passenger  over  the  same 
rails."  There  is  nothing  in  the  Commerce  Act 
of  Congress  to  change  this  rule.  The  effect  of 
a  through  traffic  arrangement  between  differ- 
ent companies  is  to  extend  a  railroad's  line., 
during  the  existence  of  such  arrangement,  to 
the  point  or  points  agreed  upon;  and  over  such 
extended  routes  it  may  charge,  as  a  through 
rate,  less  than  for  'ransportine:  local  traffic  from 
one  pciut  1o  another  on  its  own  line,  provided 
that  in  so  doing  the  fourth  section  of  the  Act 
is  not  violated. 

The  Louisville  &  Nashville  Railroad  Com- 
pany is  under  no  legal  duty  or  obligation  to 
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extend  its  line  across  the  petitioner's  bridge  to 
New  Albany;  and  if  it  was,  petitioner  h:is,  by 
its  contract  of  September  20,  1886,  with  the 
Ohio  &  Mississippi  l^ilway  Company,  shut  it- 
self off  from  affording  to  respondent  tlic  same 
or  e()ual  facilities  in  the  use  of  said  bridge,  by 
having  given  the  locomotives,  cars,  and  trains 
of  the  Ohio  &  Mississippi  Railway  Company  a 
preference  over  those  of  a  similar  class  of  other 
railroad  companies  that  may  use  said  bridge. 
So  that  it  is  not  in  a  position,  while  that  con- 
tract is  in  force,  to  grant,  or  concede,  such 
traffic  arrangements  as  it  demands  for  itself, 
and  the  railroads  usine:  its  bridge. 

While  the  Ohio  &  Mississippi  Railway  Com- 
pany is  not  an  actual  party  to  this  controversy, 
which  this  court  is  required  '*to  hear  and  de- 
termine as  a  court  of  equity,"  it  is,  however, 
perfectly  manifest  that  this  proceeding,  as  well 
as  that  before  the  Commission,  is  intended  for 
the  private  benefit,  not  merely  of  petitioner, 
but  of  the  Ohio  &  Mississippi  Railway  Com- 
pany; and  its  obiectis  to  relieve  the  latter  from 
the  contract  of  June  5,  1872,  in  order  that  pe- 
titioner may  secure  from  it  the  rental  stip- 
ulated to  be  puid  for  the  use  of  its  bridge — the 
Ohio  &  Mississippi  Railway  Company  not 
being  bound  by  the  contract  of  September  29, 
1886,  to  pay  petitioner  "any  tolls"  thereunder, 
until  its  liability  for  tolls,  charges,  or  rentals, 
under  the  contract  of  June  5,  1872,  with  the 
Louisville  Bridge  Company,  is  removed.  Now 
the  contract  of  June  5, 1872,  which  the  Ohio 
&  Mis.<:issippi  Riilway  Company  cnlered  into 
with  the  Louisville  Bridge  Company  and  other 
railroad  companies,  including  respondent,  and 
in  the  maintenance  and  enforcement  of  which 
respondent  has  a  direct  business  and  pecuniary 
interest,  was  neither  abrogated  nor  anulled  by 
the  Act  to  Regulate  Commerce.  The  provisions 
of  that  contract  are  not  in  conflict,  but  in  strict 
conformity,  with  boUi  the  letter  and  spuit  of 
the  Act  of  Congress. 

Under  the  terms  and  operation  of  that  con- 
tract, which  is  still  in  full  force  as  against  the 
Ohio  &  Mississippi  Railway  Company,  and  all 
parties  thereto,  the  Ohio  &  Mississippi  Railway 
Company  had  and  enjoyed  all  reasonable, 
proper,  and  equal  facilities  with  any  and 
every  other  railroad  company  entering  Louis- 
ville from  the  north  side  of  the  Ohio  River,  and 
interchanging  traffic  with  respondent.  It  volun- 
tarily a&naoned  these  facilities  in  1888, 
changed  its  business  to  the  petitioner's  bridge, 
not  in  the  interest  of  the  public  or  of  the  in- 
terstate commerce  it  hanoled,  but  for  its  pri- 
vate benefit  and  advantage;  and  petitioner  now 
seeks  to  secure  for  it,  as  well  as  for  itself,  the 
same  terms  and  facilities  which  existed  under 
the  contract  of  June  5,  1872,  and  without  sub- 
jecting either  to  the  obligation  of  compensat- 
ing respondent,  or  sharing  in  the  expense  of  an 
interchange,  as  provided  in  the  contracts  of 
May  22,  1878,  and  May  16,  1888.  The  Act  to 
Regulate  Commerce,  no  more  than  the  Act  of 
June  15, 1866(section5258,Rev.  8tat.U.  S.),was 
never  intended  to  invade  the  domain  of  pi  ivate 
contracts  between  common  carriei's,which  were 
valid  when  made,  and  are  not  in  conflict  with 
the  provisions  of  the  law.  In  Dubuque  &  8,  C, 
R.  Co.  V.  Ridmond,  86  U.  S.  19  Wall,  590  [23 
L.  ed.  176],  the  supreme  court  says  of  such 
contracts  *'that  the  observance  of  good  faith 
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between  tbe  parties  and  the  apholdine  of  pri- 
vate coDtractfl,  and  enforcing  their  obligations, 
are  matters  of  higher  moment  and  importance 
to  the  public  welfare,  and  far  more  reaching  in 
their  conseqnences,  than  the  public  policy 
sought  to  be  established  in  the  facililatiou  of 
commercial  intercourse  among  the  States, 
which  the  Act  of  June  15, 1866,  aimed  to  pro- 
mote." 

Under  such  circumstances  as  surround  the 
parties,  neither  the  Ohio  &  Mississippi  Railway 
Company,  nor  the  petitioner,  who,  for  private 
advantage,  is  cooperating  with  the  Ohio  & 
Mississippi  Railway  Company  in  trying  to  es- 
cape from  the  obli^tions  of  said  contract  of 
June  6,  1872,  are  m  a  position  to  commend 
themselves  to  the  favorable  consideration  of  a 
court  of  equity;  and  no  strained  construction 
of  the  Law  should  be  made,  in  order  to  afford 
them,  or  either  of  them,  the  relief  they  seek  at 
the  hands  of  the  court.  The  Law  should  be  as 
liberally  construed  in  favor  of  commerce 
among'the  States,  as  its  language  will  permit; 
but  when  complaint  is  made,  or  relief  is  sought, 
solely,  or  mainly,  in  the  interest  olf  the  com- 
mon carriers  engaged  in  the  transportation  of 
such  commerce,  the  act  complained  of,  or  the 
right  asserted,  should  not  rest  upon  any  doubt- 
ful construction,  but  should  clearly  appear  to 
have  been  forbidden  or  conferred.  But  under 
no  construction,  which  can  properly  be  placed 
upon  the  present  case^  can  it  be  maintained 
that  a  public  duty^  is  imposed  upon  respond- 
ent of  interchanging  traffic  with  petitioner, 
and  the  railroads  using  its  tracks,  upon  the 
same  terms  as  to  through  routeing  and  through 
joint  rates  which  it  has,  by  private  agreement, 
established  with  other  connecting  roads  using 
the  Louisville  Bridge. 

Having  reached  Uie  conclosion  that  the  Act 
to  Regulate  Commerce,  rightly  construed,  does 
not  sanction  nor  support  ue  afi9rmative  of  the 
proposition  presented,  it  is  not  deemed  neces- 
sary to  go  into  any  discussion  as  to  the  power 
of  Congress  over  the  subject  of  rates,  which 
common  carriers  may  charge  on  interstate  com- 
merce, or  whether  Congress,  under  the  power 
conferred  by  the  Constitution  to  regulate  com- 
merce among  the  States,  could  require  all  con- 
necting lines  engaged  in  transporting  such 
commerce,  to  establish  through  routes,  and 
make  through  ioint  rates,  which  should  be 
equal  between  all  such  companies.  No  court 
has  attempted  to  define  the  extent,  limit,  or 
scope  of  the  power,  conferred  bv  the  Constitu- 
tion upon  Congress,  to  regulate  commerce 
among  the  States.  The  power  is  undoubtedly 
sovereign  and  exclusive.  Prior  to  the  passage 
of  the  Interstate  Commerce  Act  this  power  and 
exchisive  author!^  over  the  subject  was  only 
exerdsed^with  the  exception  of  regulations 
for  the  protection  of  passengers  upon  navigable 
waters,  and  the  transportation  of  livestock  by 
railroads — through  the  judicial  department  of 
the  general  government  in  the  way  of  restrain- 
ing or  annulling  state  legislation  or  action, 
which  undertook  to  interfere  with,  obstruct,  or 
impose  burdens  or  restrictions  upon,  interstate 
commerce.  But  the  power  is  manifestly  not 
confined  or  limited  to  this  negative  form  of  ac- 
tion upon  the  States.  It  clearly  admits  of  af- 
firmative exercise  on  the  part  of  Congress,  as 
much  as  any  other  power  granted  by  the  Con- 
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stitution  to  the  federal  government.  Chief 
Justice  Marshall  in  Oibbons  v.  Offden,  22  IT.  S. 
9  Wheat.  1  [6L.  ed.  28],  gave  this  comprehen- 
sive definition  of  this  power:  "It  is  the  power 
to  regulate;  that  is,  to  prescribe  the  rule  b^ 
which  commerce  is  to  be  governed.  This 
power,  like  all  others  vested  in  Congress,  is 
complete  in  itself,  may  be  exercised  to  its  u^ 
most  extent,  and  acknowledges  no  limitations 
other  than  those  prescribed  in  the  Constitution. 
If,  as  has  alw/iys  been  understood,  the  sover- 
eignty of  Congress,  though  limited  to  specified 
objects,  is  plenary  as  to  those  objects,  the 
power  over  commerce  with  foreign  Nations* 
and  among  the  several  States,  is  vcstei  in  Con- 
gress as  absolutely  as  it  would  be  in  a  single 
government,  having  in  its  Constitution  the 
same  restrictions  on  the  exercise  of  the  power 
as  are  found  in  the  Constitution  of  the  United 
States." 

Possessing  such  sovereign  and  exclusive 
power  over  the  subject  of  commerce  among 
the  States,  it  is  difficult  to  understand  why 
Congress  may  not  learislate,  in  respect  thereto, 
to  the  same  extent  both  as  to  rates  and  all 
other  matters  of  regulation,  as  the  States  may 
do  in  respect  to  purely  local  or  internal  com- 
merce. But  we  are  not  called  upon  in  the 
present  case  to  say  what  would  or  would  not 
come  within  this  regulating  power,  for  the 
existing  Law  does  not  undertake  to  prescribe 
anything  more,  upon  the  subject  of  rates,  than 
that  they  shall  be  reasonable  and  just.  It  does 
not  undertake  to  require  a  common  carrier, 
subject  to  its  provisions,  to  establish  through 
routes  and  through  rates  with  all  connecting 
lines,  if  it  does  so  with  one  or  more  lines,  and 
does  not,  as  we  construe  its  provisions,  entitle 
petitioner  to  the  relief  which  it  seeks  in  this 
proceeding. 

For  the  foregoing  reasons  our  conclusions 
upon  the  whole  case  are  that  the  order  of  the 
Commission  was  not  a  lawful  requirement, 
such  as  respondent  is  bound  to  obey,  and  that 
petitioner  is  not  entitled  to  the  relief  which  it 
seeks  in  this  court.  II  ii  accordingly  ordered 
and  decreed  that  petttianer'e  hiU  or  petition  be 
diemiseedsl  its  costs,  to  be  taxed,  including  in 
such  costs  an  allowance  of  $600  to  the  referee, 
as  compensation  for  his  services  in  taking  proof 
and  making  report  herein. 

Barr»  D.  J.: 

I  agree  with  so  much  of  His  'Ecmofs—Judg^ 
Jackson's — opinion  as  decides  the  Interstate 
Commerce  Act  constitutional,  and  that  this 
court  has  original  lurisdiction  in  this  cause. 

I  fldso  concur  with  him  in  the  opinion  tiiat 
the  complainant  is  not  a  common  currier  of  in- 
terstate traffic,  within  the  meaning  of  the  In- 
terstate Commerce  Act,  and  that  there  are  not 
proper  and  suitable  facilities  for  the  inter- 
change of  traffic  at  the  intersection  of  Seventh 
Street  and  Magnolia  Avenue;  but  I  do  not  con- 
cur in  so  much  of  his  opinion  as  seems  to  indi- 
cate that  complainant,  or  the  railroads  using  its 
bridge,  must  brin^  their  freight  forinterchan^ 
to  one  of  the  established  depots  of  the  Louis- 
ville &  Nashville  Railroad  Company. 

On  the  contrary,  I  think  the  intersection  of 
Seventh  Street  and  Magnolia  Avenue  is  a 
proper  place  for  the  interchange  of  traffic,  if 
suitable  platforms  and  other  structures  were 
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erected.  Tbese  neceK^ary  facilities  should  be 
furnished  by  the  complainants  or  those  de- 
mandiuff  the  interchange  of  trailic  at  that  point, 
as  they  have  no  right  to  use  either  the  track  or 
terminal  facilities  of  the  Louisville  A  Nash- 
ville Railroad  Company  without  its  consent. 

Having  concurred  in  the  opinion  that  tde 
complainant  cannot  obtain  an  interchange  of 


traffic  with  the  Louisville  &  Nashville  Railroad 
Company,  and  that  the  petition  must  be  dis- 
missed, I  do  not  wish  to  pve  an  opinion  as  to 
the  rates  which  should  be  chared  as  between 
common  carriers  in  the  interchange  of  traffic 
under  and  by  virtue  of  the  Interstate  Com- 
merc«'  Act,  until  a  caae  arises  which  requires  a 
decision. 


GEORGIA  SUPREME  COURT. 


A.  L.  DRUCKER  &  Bro.,  Hff9.  in  Wrr., 

V. 

WELLHOUSE  &  Bona. 


(. 


Ga.. 


.) 


^  Though  a  firm  or  parCaeralilp  Is  not  a  per- 
son, it  ts  a  legal  entity,  and  for  some  purposes  is 
reooflrnlzed  as  a  quasi  person,  having  powers  and 
f  uncUtius  exercisable  by  one  of  the  partners  sev- 
erally or  ail  of  them  jointly.  It  may  be  a  debtor 
or  a  oredltur,  within  the  meaning  of  a  statutory 
enactment. 


t.  Statutes  which  relate  to  ▼olvatary 
stg^nmeiits  by  ^  insolvent  debtors  **  for  the  ben- 
ehLOl' creditors,  and  require  sworn  schedules  of 
assets  and  creditors  to  be  prepared  and  atuiohed 
to  the  deed  or  instrument  of  sEsiRnment  by  **the 
person,  drm  oroorporation  **  making  such  assign- 
ment, and  provide  that  **  in  case  of  assignments 
by  l^ms**  the  reqiUred  oaths  may  be  made  by  any 
member  of  the  firm,  assume  the  right  of  Insolvent 
firms  to  assign  the  partnership  property  for  the 
bonetlt  of  theur  creditors,  though  the  partners 
thomHClves,  as  Individuals,  may  be  solvent.  It 
follows  that  the  individual  property  of  the  part- 
ners, resiteetively,  need  not  be  assigned  in  order 
to  render  the  assignment  valid. 

*Head  notes  by  the  Goubt. 


8.  Where  the  schedules  required  hy  stat- 
ute are  in  fact  attached  to  the  deed  of  assign* 
ment,  and  there  is  no  reason  to  conclude  or  even 
suspect  that  they  were  not  attached  at  the  time 
the  assignment  was  executed,  failure  of  the  writ- 
ings to  declare  expressly  on  their  face  that  they 
were  then  attached  is  of  no  consequence. 

i.That  one  of  the  preferred  debts  was  a 

due-note  payable  to  the  attorney  who  drafted  the 
assignment,  and  was  given  to  him  by  the  firm **  for 
services  rendered  in  drawing  this  deed  of  assign- 
ment, and  for  advice  and  counsel  In  reference 
thereto,  and  services  to  be  rendered  hereafter  for 
the  purpose  of  protecting  and  upholding  this  as- 
signment,** does  not  render  the  assignment  void 
per  $6,  If  there  was  actual  fraud,  the  fraud  Is  mat- 
ter for  proof  cUiundfA  and  if  no  fraud  was  intended, 
but  the  amount  of  the  note  Is  more  than  the  serv- 
ices rendered  and  to  be  rendered  are  worth,  or  It 
the  assignee  should  not  accept  the  attorney  as  his 
counsel  in  behalf  of  the  creditors,  or  should  not 
need  his  services,  a  proper  deduction  from  the 
amount  can  be  made,  and  the  note  be  left  toataiid 
good  against  the  assets  for  the  balance  only* 

(November  9, 1888u) 

ERROR  from  the  Superior  Court  of  Fulton 
County  (Clarhe,  J,),  brouf^bt  by  the  defend- 
ants below  to  review  a  Judgment  in  favor  of 


NOTB.— Parf  wctk/i  tp;  aHxignmefit  for  benefit  of  cred- 
Uotv.  Althoi:gh  the  personal  property  of  a  i»firt- 
nershlp  may  be  assigned  by  the  Joint  act  of  ail  the 
PHrtners,  yet  an  individual  pan  ner  cannot  lawfully 
step  aside  irom  the  ordinary  course  of  busineie  and 
assiKU  the  partnership  elTects  to  a  trustee,  even  for 
the  payment  of  the  partnerehip  debts,  giving  pref- 
erence. Havens  V.  Hussey,  6  PaiKG«  W;  Kirby  v. 
IngersolL  1  Doug.  (Mich.)  477;  Fislier  v.  Murray.  1 
B.  D.  Fralth,  841:  Mabbctt  v.  White,  12  N.  T.«»: 
Ixieschlgk  V,  Addifion,  8  Robt.  848, 19  Abb.  Pr.  liSSi; 
Moir  V.  Brown,  14  Bnrb.  47.  Bee  Btevens  v.  Brown, 
9  Up.  Oan.  L.  J.  Ch.  110.  Buch  n  n  assignment  is  void  ' 
(Pettee  V.  Orner,  18  How.  Pr.  451, 6  Bosw.  186* ;  unitw 
made  with  the  assent  or  concuiTence  of  all  the  co- 
partners. Wetter  v.  Schlieper,  6  Abb  Pr.  126 ;  An- 
derson V.  Tompkins.  1  Brock.  466 ;  Fisher  v.  Mnrmy, 
1  B.  D.  Smith,  Ml ;  Krmp  v.  Carnley,  8  Duer,  1:  Hag- 
gertyv.  Granger,  15  Uow.  Pr.  248;  Dana  v.  Lull,  17 
V  t.  800.  One  partner  cannot,  against  the  wishes  of 
his  ooptirinnr,  araiirn  the  ptirtnerahipeirects  to  trus- 
tees for  tlie  l)eueflt  of  creditcn-s  making  preferences 
between  them.  Deminv  v.  Colt,  8  Randf.  2ffl:  Bowen 
V.  Clark,  1  Hiss.  186;  Ha</gcrty  v.  Granger.  15  How. 
Pr.  246;  Fveison  v.  Gehrman,  10  How.  Fr.  804.  1 
Abb.  Pr.  171 :  Hiidu'ock  v.  8t.  John,  Holfm.Ch.  517; 
Egberts  v.  Wood.  8  Paige.  517.  There  may,  there- 
fore, be  some  doubt  as  to  thv  right  of  the  general 
partner  to  make  any  SRSlgnmentof  nil  the  partner- 
ship cflects  to  a  truf^tee,  for  any  purpose,  without 
theczpreas  or  Implied  ast-cntof  the  s>pceiul  partner; 
unless  provision  is  made  for  sitch  an  a8t<ignment.  In 
cape  of  insolvency,  in  the  articles  of  copartnership. 
MIIIh  v.  Ar^niU, 6  Fairo, 582:  Ilax es  v.  Heyer, 4  Sandf. 
Ch.  485:  Hu'  hes  v.  Klllpon,  5  Mo.4fi3:  Drake  v^og- 
ere,  6  Mo.  817:  L(»eb  v.  Piernoint,  58  Iowa,  468.  A 
genera]  assignment,  executed  by  one  of  the  part- 
ners, has  teen  sustained;  but  in  these  cases  the 
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assent  of  all  has  been  inferred;  and  hence  even 
these  cases  do  not  present  an  exception  to  the  rule 
that,  to  make  a  general  assignment  valid,  the  same 
must  have  been  executed  with  the  assent  of  all  the 
partners.  Osbonie  v.  Barge,  29  Fed.  Hep.  727.  See 
Bmerscm  v.  Senter,  118  U.S. 8  (80L.ed.49);  Deming 
V.  Colt,  8  flandf .  284;  McG  regor  v.  SUis,  8  Disn.  (Ohio) 
286;  Graves  v.  Hall,  82  Tex.  666;  Dana  v.  Lull,  17  VU 
890;  Btein  v.  La  Dow,  18  Minn.  418;  Brooks  v.  SulU- 
van,  9i  Wis.  449. 

ContraeU  raUdUy ;  eonfiet  of  latw.  The  role  that 
contracts  madt*  out  of  the  Ptat«,  which  contravene 
the  policy  of  the  State,  will  be  held  void,  does  not 
make  an  assignment  void,  because  it  does  not  have 
annexed  to  it  the  schedule  required  in  such  oases  by 
the  laws  of  that  State,  as  such  schedules  are  not 
parts  of  the  contract.  Birdseye  v.  Bak^Ghu)  ante, 
99;  Bacon  v.  Home,  iPa.»  jxMit,~.  where  the 
statute  required  schedules  or  hiventorles  of  assets 
and  liabiluies  to  be  annpxed  to  the  assignment,  they 
are  essential  features  of  the  contract  and  must  ac- 
company it.  Talcott  V. Hess.  31  Hun.  2K3:  Terry  v. 
B'ltler,  48  Barb.  :.95:  Cogirins  v.  Stephens,  78  Ga.  414: 
Wilt  V.  Franklin,  1  Binn.Ijtfe;;  Stevens  v.  Bell,  6  Mass. 
oti8.  But  omisHions  from  the  sche<tulos  or  inaccur- 
acies in  the  inventories,  if  caused  i  y  an  innocent 
mistake  of  assignors,  do  not  invxUdate  the  assign- 
ment. Smith  v.  Bowen,  61  Wis.  ''58:  Batten  v.  Smith, 
62  Wis.  92.  So,  of  a  mere  mistake  in  computation. 
Barroilhet  v.  Fisch,  6;i  CaL  462.  Undf  r  a  Statute  of 
South  Carolina,  declaring  that  an  assignment  for 
creditors  shall  be  absolutely  null  and  void  if  any 
preference  or  priority  is  given  thereby,  an  assign- 
ment executed  in  New  Yi  rk,  preferring  eraployes. 
conveying  prf>pcrty  in  South  «  arollna,  will  be  held 
void  there  although  valid  by  the  Laws  of  New  York. 
See  Sheldon  v.  Bfittivcit  (8.  C.)  1  L.  B.  A«  685,  and 
note. 
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tho  plaintiffs  below  on  a  bill  to  set  aside  an  as- 
signment.   Beoe/ned, 

The  firm  of  A.  L.  Dnicker  &  Bro.  made  an 
assignment^  as  sucli  firm,  of  all  said  firm's  prop- 
erty, for  the  benefit  of  the  creditors  of  the  firm, 
to  Malcolm  Johnston  as  assignee.  The  assign- 
ment was  attacked  by  Wellhouse  &  Sons,  cred- 
itors, who  charge: 

1.  That  defendants  are  seeking  '"how  to 
wrong  and  injure  orators:  fir9tf  because  they 
left  oat  of  the  assignment  the  individual  prop- 
erty of  the  mem^rs  of  the  firm;  iecond,  be- 
cause in  providing  that  the  fee  of  $150,  for 
which  they  preferred  their  attorney,  J.  C.  Jen- 
kins, should  coyer  any  future  services  rendered 
by  him  in  upholding  and  protecting  Ahe  assign- 
ment, they  thereby  reserved  a  benefit  to  them- 
selves. 

2.  That  the  assignment  is  fraudulent  and 
void:  fint,  because  the  aflSldavits  attached  to 
the  schedules  do  not  recite  that  such  schedules 
were  annexed  at  the  time  of  the  execution  of 
the  deed;  mamd^  because  the  schedules  are  not 
sufficiently  identified. 

The  foregoine  embraces  the  whole  of  the 
eharges  in  the  bill. 

Defendants  filed  a  general  demurrer  to  the 
bill — ^ihat  it  was  without  equity  and  that  the 
allegations  therein  do  not  set  lorth  any  sufficient 
ground  in  law  or  equity  why  the  assignment 
should  be  interfered  with  by  the  court. 

Ck>mplainants  put  in  evidence  the  deed  of  as- 
signment and  an  afiSdavit  of  Wellhouse  that 
be  saw  the  defendants  have  on  their  persons 
watches  and  diamond  pins. 

The  court  passed  an  order  appointing  a  re- 
ceiver and  dirocting  him,  not  only  to  take  pos- 
sessioii  of  the  firm  assets  in  the  hands  of  the 
assiffnee,  but  also  of  all  the  individual  property 
of  ue  defendants,  A.  L.  Drucker  and  B.  U 
Dmcker. 

The  Judge  announced  that  his  dedsion  was 
tendered  solely  on  the  ground  that  the  deed  of 
asfdffnment  was  void, because  the  assignors  had 
not  included  in  the  deed  the  individual  property 
of  the  members  of  the  firm  in  addition  to  the 
oopartnership  property.  Whereupon,  defend- 
ants excepted. 

Mr.  Maleohtt  Johnston  with  Mr.  J.  C. 
Jenkins*  for  plaintiffs  in  error: 

An  assienment  of  firm  pioperty  for  the  pay- 
ment of  firm  debts  is  valid,  although  it  does 
not  embrace  the  individual  property  of  any  of 
the  partners. 

Ga.  Acts  1880-81,  p.  174;  1884>86,  p.  100; 
Burrill,  Assignments,  oth  ed.  p.  808,  foot  note 
1;  Auley  v.  Otterman,  65  Wi&  118, 122,  128; 
B9  parte  Hopkins,  1  West.  Rep.  206, 104  Ind. 
157;  MeFerran  v.  Dams,  70  Qa.  661. 

A  firm  is  a  quad  person;  it  is  a  legal  unit. 
Our  law  abounas  in  instances  in  which  it  can 
act  in  its  collectiye  capacity  as  a  person — ^it 
can  hold  and  convey  property  as  a  firm,  can 
sue  and  be  sued,  Judgment  can  be  rendered 
against  it,  attachment  can  issue  ag:ainf!t  it,  eta 
But  nowhere  Is  this  unity  or  personality  more 
clearly  recognized  than  in  the  Acts  of  1880-81 
and  1084-^5  above  referred  to,  respecting  assign- 
ments by  insolvent  debtors. 

When  a  copartnership  and  the  individual 
members  unite  in  making  an  assi^mont,  the 
firm  property  must  first  be  applied  to  the  pay- 
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mentof  thefirm  debts,  and  the  individual  prop- 
erty of  each  member  to  bis  individual  debts. 

Bui  rill,  Assignments,  5th  ed.  p.  308  ;  Kirby 
v.  Schoonmaker,  8  Barb.  Ch.  51;  Wil»n  y.Roo- 
ertson,  21  N.  Y.  592. 

Surviving  partner  may  make  general  assign- 
ment of  firm  property  for  firm  creditors. 

SdUamryv.  Ellison,  7  Colo.  167,49  Am.  Rep. 
847;  Loescfiigk  v.  Haifidd,  51  N.  Y.  660. 

The  provision  for  the  attorney's  fee  as  herein 
made  is  proper  and  valid. 

Mttttison  v.  Judd,  59  Mass.  99;  IHU  v.  Agneu), 
12  Fed.  Bep.  260;  BuU  v.  Peck,  1  Daly,  88 
etseq, 

Messrs,  Weil  ft  Brandt,  for  defendants  in 
error: 

A  deed  of  assignment  of  an  insolvent  trader, 
containing  a  reservation  of  benefit  to  himself, 
is  void. 

Oa.  Code,  §  1952. 

Assignments,  considered  as  modes  of  provis- 
ion for  creditors,  should  in  all  cases  be  actual, 
and,  to  the  full  extent,  what  they  profess  to  be. 

Burrill,  Assignments,  5th  ed.  p.  2S8. 

Assignment  of  partnership  assets  is  a  partial 
assignment  when  debtors  have  separate  prop- 
erty. 

1  Am.  &  Eng.  Encydop.  Law,  p.  846.  See 
also  Burrill,  Arguments,  5th  ed.  ^  98,  p.  146. 

Assets  mean  all  the  property  of  eveiy  name, 
kind  and  nature,  chargeable  with  the  aebts  of 
the  bankrupt  * 

Be  Tagffert,  16  Nat.  Bankr.  Reg.  855. 

A  provision  in  an  assignment,  that  the  assig- 
nee, who  was  a  lawyer,  should  retain,  over  and 
al>oye  the  expenses  of  a  trust,  a  reasonable 
counsel  fee,  was  held  to  render  the  assignment 
void. 

Burrill,  Assignments,  5th  ed.  g  282,  p.  282. 

Bleckley*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

1.  Partners  are  called,  collectively,  a  firm. 
''Merchants  and  lawyers  have  different  riotions 
respecting  the  nature  of  a  firm.  Commeidal 
men  and  accountants  are  apt  to  look  upon  a  firm 
in  the  light  in  which  lawvers  look  upon  a  cor- 
poration, t.  e.,  as  a  body  distinct  from  the  mem- 
bers compoflinfT  it,  and  having  rights  and  ob- 
ligations distinct  from  those  of  its  members; 
hence,  in  keepim;  partnership  accounts,  the 
firm  is  made  debtor  to  each  partner  for  what  he 
brings  into  the  common  stock,  and  each  part- 
ner is  made  debtor  to  the  firm  for  all  that  he 
takes  -  out  of  that  stock.  In  the  mercantile 
view,  partners  are  never  indebted  to  each  other 
in  respect  of  partnerHhip  transactions,  but  are 
always  either  debtors  to  or  creditors  of  the 
firm. 

"Owing  to  thiB  im  personification  of  thefirm, 
there  is  a  tendency  to  regard  its  rights  and  ob- 
ligations as  unaffected  Sy  the  introduction  of 
a  new  partner,  or  by  the  death  or  retirement  of 
an  old  one.  Notwithstanding  such  changes 
among  its  members,  the  firm  is  considered  as 
contiDuinff  the  same;  and  the  rights  and  obli- 

1  gations  of  the  old  firm  are  regarded  as  con! in u- 
fng  in  favor  of  or  against  the  new  firm  as  if  no 
changes  had  occurred.  The  partners  are  the 
agents  and  sureties  of  the  firm;  its  a.srents  for 
the  transaction  of  its  business;  its  sureties  for 

I  the  liquidation  of  its  liabilities,  so  far  as  the 


830 


Georgia  Bui  reus  Court. 


Nov. 


assets  of  the  nrm  are  iDBufficient  to  meet  them. 
The  liabilities  of  the  firm  are  regarded  as  the 
liabilities  of  the  partners  only  in  case  tbey  can- 
not be  met  by  the  firm  and  discbaiged  out  of 
its  assets. 

"But  this  is  not  the  lepil  notion  of  a  firm. 
The  firm  is  not  recogniz^  by  lawyers  as  in  any 
way  distinct  from  the  members  composing  it. 
In  taking  partnership  accounts,  and  in  admin- 
istering partnership  assets,  courts  have  to  some 
extent  adopted  the  mercantile  view;  and  actions 
may  now  be  brought  by  or  against  partners  in 
the  name  of  their  firms;  but,  speaking  general- 
ly, the  firm  has  no  such  legal  recognition.  The 
law,  ignoring  the  firm,  looks  to  the  partners 
composing  it.  Any  change  among  them  de- 
stroys the  identity  of  the  firm.  What  is  called 
the  'property  of  the  firm'  is  their  property,  and 
what  are  called  the  'debts  and  liabilities  of  the 
firm'  are  their  debts  and  their  liabilities. 

"In  point  of  law,  a  partner  may  be  the  debtor 
or  the  creditor  of  his  copartners,  but  he  cannot 
be  either  debtor  or  creditor  of  the  firm  of  which 
he  is  himself  a  member.  A  member  of  an 
ordinary  partnership  is  at  law,  as  in  commerce, 
the  agent  of  the  firm  for  the  purpose  of  trans- 
acting its  business;  but  he  is  not  the  surety  of 
the  firm.  Every  member  of  an  ordinary  part 
nership,  however  numerous  the  partners  may 
be,  is  liable  to  have  his  property  seised  for  a 
paitnersbip  debt,  whether  the  firm  has  assets  to 
pay  it  or  not;  and  not  only  so,  but  the  property 
of  the  firm  is  liable  to  be  seized  for  the  private 
debts  of  any  of  the  members  composing  it. 
This  nonrecognitioQ  of  the  'firm,'  in  the  mer- 
cantile sense  of  the  word,  is  one  of  the  most 
marked  differences  between  partnerships  and 
incorporated  comMnies."  1  Lindlev,  Partn. 
♦163,  4th  ed.  207;  Dicey,  Parties  (by  Truman), 
109,  188. 

"Upon  the  same  principle — ^namely,  that  the 
firm  is  not  distinguishable  from  its  members, 
and  that  the  name  of  the  firm  is  only  a  conven- 
tional "name  for  those  members— if  a  firm  is  ap- 
pointed by  its  mercantile  name  to  any  office,  «. 
g,,  the  ofiloe  of  trustee,  guardian  or  executor, 
the  partners  in  the  house  at  the  time  of  its  ap- 
pointment to  the  office  are  the  persons  who,  in 
E^int  of  law,  are  considered  as  filling  it."  1 
indley,  Partn.  *166;  De  Mcusar  v.  I^bus,  and 
Enudson  y.  Pffhtu,  4  Yes.  Jr.  644. 

The  firm,  as  such,  cannot  hold  an  office,  nor 
can  rights,  personal  to  the  members  of  a  given 
firm,  be  exercised  by  new  members  who  may 
be  introduced  into  it.  See  Barron  y.  I^U- 
iferaid,  6  Bing.  N.  0. 201,  87  E.  0.  L.  846;  8U- 
teni  y  Benninff^  Kay  &  J.  168;"  1  CoUyer, 
Partn.  6th  ed.  Wood's  Notes,  288,  note. 

''Partnership  is  but  a  relation.  It  is  not  a 
person— it  is  not  a  legal  being.  The  real  own- 
ers of  partnership  property  are  the  partners." 
Earns  v.  Visscher,  57  Ga.  229. 

'*It  is  not  a  beine  distinct  from  the  members 
which  compose  it'  Chambers  v.  Shan,  19  Ga. 
84. 

"As  among  partners,  the  extent  of  the  part- 
nership is  determined  by  the  cpntract  and  their 
several  interests.  As  to  third  persons,  all  are 
liable,  not  only  to  the  extent  of  their  interest  in 
the  partnership  property,  but  also  to  the  whole 
extent  of  their  separate  property."  Code,  § 
1888. 

The  foregoing  quotations  are  more  than  ample 
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to  show  that  in  contemplation  of  law  there  is 
no  merger  or  fusion  of  the  several  persons  com- 
posing a  partnership  into  a  common  or  com- 
prehensive person  including  them  all.  A  firm 
adds  nothing  to  population,  and  in  this  respect 
is  unlike  a  corporation,  which  augments  pop- 
ulation in  the  legal,  though  not  in  the  natural, 
world.  Still  the  law  does  take  note,  on  a  wide 
scale,  of  partnership  as  a  legal  entity,  and 
regards  it  as  a  unit  both  of  rights  and  obliga- 
tions. Judgment  ma^  be  entered  and  execu- 
tion issue  for  or  against  it.  Code,  gg  1899, 
3576. 

Attachment  may  issue  against  it  as  nonresi- 
dent (Chambers  v.  Sloan,  I9  Ga.  84;  De  Leon 
V.  Eeller,  77  Ga.  740);  or  as  absconding.  Hines 
V.  KimdaU,  47  Ga.  587. 

It  mav  be  served  with  process.  Bed  y.  Bry- 
son,  72  6a.  832. 

It  may  be  taxed;  Savannah  v.  Hines,  53  Ga. 
616;  and  see  many  provisions  in  the  Session 
Laws  imposing  taxes.  It  may  be  insolvent. 
Code,  §  1918;  Bennett  v.  Woolfolk,  15  Ga.  213; 
Dam'd  v  Tovmsend,  21  Ga.  155;  PuUeny.  Whit- 
field, 55  Gku  174;  Anderson  v.  PMird,  62  Ga. 
51. 

tt  may  assign  its  property  to  pay^  its  creditors; 
but  whether  by  general  law  a  single  partner 
can  make  for  it  a  general  assio^nment  seems 
open  to  question.  Burrill,  Assignments,  §  67 
et  seq,;  Story,  Partn.  §§  101,  310;  Parsons, 
Partn.  165, 166,  400. 

As  to  restrictions  on  limited  partnerships  in 
the  matter  of  assignments,  see  Code,  §§  1939, 
1940. 

According  to  Parsons  (Partn.  449),  there  is  a 
"general  tendency  of  the  law  at  this  day  to 
complete  its  recoj^ition  of  a  partnership  as  a 
body  of  itself,  with  its  own  means  appropriated 
to  its  own  debts."  In  view  of  this  tendency, 
which  is  everywhere  traceable  and  no  leas  m 
our  own  local  system  than  elaewhere,  we  may 
safely  hold  that,  though  a  firm  or  partnership  u 
impersonal  or  nonperaonal,  it  is,  for  some  pur- 
poses, in  contemplation  of  law,  a  qnn^i  p(  I'son, 
havine  powers  and  functions  exercisable  by 
one  of  the  partners  severally,  or  all  of  them 
jointly.  That  it  may  be  a  oebtor  or  a  creditor 
within  the  meaning  of  modem  statutory  enact- 
ments, we  have  no  question. 

2.  In  September  of  the  present  year  (1888), 
A,  L.  Drucker  &  Bro.,  the  plaintiffs  in  error, 
executed  a  deed  of  assignment  to  Malcolm 
Johnson,  for  the  benefit  of  their  creditors .  The 
deed  was  executed  in  the  firm  name,  and  was 
also  signed  by  the  partners,  each  in  his  own 
name.  The  schedules  annexed  were  sworn  to 
by  both  partners.  A  bill  was  filed  by  Well- 
house  &  Sons,  creditors  of  the  firm,  attacking 
the  instrument  for  not  embracing  the  indivio- 
oal  assets  or  property  of  each  of  the  partners 
as  well  as  the  assets  of  the  partnership.  The 
material  question  in  the  case  is  whether  the  as- 
signment was  valid,  although  it  conveyed  the 
partnership  assets  only. 

Two  statutes  are  applicable  to  the  subject: 
first,  the  Act  of  1881  (Acts  1880-81,  p.  174; 
Code,  Addenda,  gg  1953  d,  1953  e),  which  de- 
clares that  *'In  all  cases  of  voluntary  assign- 
ment by  insolvent  debtors  for  the  benefit  of 
creditors,  it  shall  be  the  duty  of  the  person, 
firm  or  corporation  making  such  assignment 
to  prepare  and  attach  to  the  deed  or  instrument 
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by  which  the  assign  ment  is  made,  at  the  time 
of  executing  the  same,  a  full  and  complete  io- 
rentoiT  and  schedule  of  all  the  assets  of  every 
kind,  held,  claimed  or  ownedby  such  insolvent 
person,  firm  or  corporation  at  the  time  of  the 
execution  of  such  deed,  or  other  instrument  of 
assignment,  which  inventory  or  schedule  shall 
be  sworn  to  by  the  person  making  the  assign- 
ment; and,  in  case  of  assignments  by  firms,  the 
oath  may  be  made  by  any  member  of  such  firm, 
or,  in  cases  of  assignments  by  corporations,  by 
the  chief  ofScer  of  the  corporation,  and  no 
deed  or  other  instrument  of  assignment  by  in- 
solvent persons,  firms  or  corporations  shall  be 
valid  unless  accompanied  by  the  sworn  schedule 
required." 

The  other  Act  is  that  of  1885  (Acts  1884-85, 
p.  100),  which  provides  that  "In  all  cases 
where  volimtary  assignments  are  made  bv  fail- 

gg  or  insolvent  debtors  for  the  benefit  of  cred- 
>r8,  it  shall  be  the  duty  of  the  person,  firm  or 
corporation  making  such  assignment  to  pre- 
pare and  attach  to  the  deed  or  instrument  by 
which  such  assignment  is  made,  at  the  time  of 
executing  the  same,  a  full  and  complete  inven- 
tory and  schedule  of  all  indebtedness  of  every 
kind  of  such  insolvent  person,  firm  or  coipora- 
tion  at  the  time  of  the  execution  of  such  in- 
strument or  deed  of  assignment,  which  .inven- 
tory or  schedule  shall  set  forth  in  detail  the 
names  of,  the  amounts  due  to.and  the  residence 
of,  each  of  the  creditors  of  such  assignor,  and 
which  such  inventory  or  schedule  shall  be 
sworn  to  by  the  person  making  the  assignment; 
and,  in  case  of  assignments  by  firms,  the  oath 
may  be  made  by  any  member  of  such  firm,  or, 
in  cases  of  assignment  by  corporations,  by  the 
chief  officer  of  the  corporation.  No  deed  or 
other  instrument  of  assignment,  by  insolvent 
ix^rsons,  firms  or  corporations,  shall  be  valid 
unless  accompanied  by  the  sworn  schedule  re- 
quired .  .  .  No  creditor  of  a  person,  firm,  or 
corporation,  making  an  assignment  for  the 
benefit  of  creditors,  shall  be  rcijuired  first  to  re- 
duce his  debts  to  Judgment  before  be  shall  be 
entitled  to  aak  the  remedial  aid  of  a  court  of 
equity.'* 

We  think  each  of  these  statutes  plainly  rec- 
ognizes the  right  and  power  of  a  firm  or  part- 
nership to  make  an  assignment  for  the  benefit 
of  its  creditors;  that,  in  an  assignment  so 
made,  the  firm  is  the  assignor,  and  the  cred- 
itors spoken  of  are  its  creditors.  Certain  it 
is  that  only  the  assets  and  the  creditors  of 
the  assignor  are  to  be  embraced  in  the 
schedules.  The  partners,  as  individuals,  nojt 
being  the  assignors,  neither  their  separate  prop- 
erty nor  their  separate  creditors  are  required  to 
be  set  forth.  The  provision  enabling  any  one 
of  the  partners  to  make  the  requisite  oath  to 
the  schedules,  respectively,  effectively  nega- 
tives the  theonr  that  anything  more  than  firm 
assets  and  creditors  was  in  legislative  contem- 
plation. The  law  could  not  rationally  trust  a 
single  partner  to  make  a  disclosure  of  the  indi- 
vidiial  means  and  liabilities  of  his  copartners. 
The  chancellor  manifestly  erred  in  holding  that 
the  assignment  was  vitiated  by  reason  of  the 
schedule  of  assets  not  bein^  sufficiently  com- 
prehensive, and  in  appointing  a  receiver  pre- 
paratory to  breaking  up  the  assignment  on  that 
account  Although  the  partners  as  individuals 
may  be  perfectly  solvent,  the  firm,  as  such,may 
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be  insolvent;  and,  as  our  law  now  stands,  every 
insolvent  general  partnership  (as  to  special  and 
limited  partnerships  we  rule  nothing)  can  make 
a  voluntary  assignment  for  the  benefit  of  ita 
creditors. 

In  Auleff  V.  Osterman,  65  Wis.  118,  it  was 
ruled  that  an  assignment  by  a  firm,  of  all 
the  partnership  propertv,  for  the  benefit  of 
the  creditors  of  the  urm,  is  not  invalid 
merely  because  the  individual  property  of  the 
partners  was  not  also  assigned.  The  opin- 
ion in  that  case  makes  reference  to  a  Stat- 
ute of  Wisconsin,  but  we  are  not  informed  as 
to  the  terms  and  provisions  of  the  statute.  Ex 
parte  Hopkins,  1  West.  Rep.  208,  104  Ind.  157, 
was  also  cited  to  us  in  the  argument,  as  ruling 
to  the  same  effect;  but  the  case  was  not  pro- 
duced, and  we  have  had  no  access  to  it  in  pre- 
paring this  opinion. 

8.  Two  other  grounds  of  attack  are  em- 
braced in  the  bill,  upon  neither  of  which  was 
any  ruling  made,  or  necessary  to  be  made,  by 
the  chancellor,  inasmuch  as  he  regarded  the  as- 
signment void  for  a  reason  which  he  supposed 
was  decisive  of  all  rights  claimed  under  it.  As 
these  grounds,  however,  are  involved  in  the 
litigation,  and  were  thoroughly  argued  before 
us,  and  as  we  have  attentively  consi'iered  them, 
we  will,  although  we  might  decline  to  do  so, 
express  our  opinion  touching  their  merits. 
One  of  them  is  that,  taking  the  writings  all  to- 
gether—the assignment,  the  schedules,  and  the 
affidavits  thereto — it  does  not  appear  expressly 
and  affirmatively  on  their  face  that  the  sched- 
ules were  attached  to  the  deed  of  assignment 
at  the  time  the  deed  was  executed.  Inasmuch 
as  the  schedules  were  in  fact  attached  at  some 
time,  and  no  circumstance  appears  out  of  which 
could  arise  the  conclusion,  or  even  n  suspfeion, 
that  they  were  not  duly  attached  at  the  time 
appointee!  by  the  statute,  to  wit:  at  the  execu- 
tion of  the  deed,  there  is,  as  we  think,  no 
weight  to  be  given  to  the  mere  possibility  that 
they  may  not  have  been  attached  until  after- 
wards. As  the  documents  appear  in  the  rec- 
ord, there  is  everv  indication  of  regularity,  and 
none  whatever  of  irregularity. 

4.  The  other  ground  taken  and  discussed  is 
that  one  of  the  preferred  debts  is  a  due-note, 
payable  to  the  attorney  who  drafted  the  assign- 
ment, and  was  given  to  him  by  the  firm  for  serv- 
ices rendered  in  drawing  the  assignment,  and 
counsel  in  reference  thereto,  and  services  here- 
after to  be  rendered,  for  the  purpose  of  pro- 
tecting and  upholdinff  the  instrument  The 
precise  description  of  Uiis  liabilitv  is  quoted  in 
the  head  note.  Whether  this  debt  in  full  will 
be  a  char^upon  the  assets  must  depend  upon 
facts  extrinsic  to  the  assignment.  That  it  is 
fraudulent  does  not  follow,  as  matter  of  infer- 
ence, from  anything  which  we  observe  in  the 
record  before  us.  If  no  actual  fraud  was  in- 
tended, but  the  amount  of  the  note  is  more  than 
the  services  rendered  and  to  be  rendered  are 
worth,  or  if  the  assignee  should  not  choose  to 
employ  the  attomev  as  his  counsel  in  behalf  of 
creditors,  or  should  not  need  professional  serv- 
ices at  all  in  their  behalf,  a  proper  deduction 
from  the  amount  of  the  note  can  be  made 
and  no  injustice  follow,  either  to  the  attor- 
ney or  the  other  creditors.  We  do  not 
recognize  the  right  of  the  assignor  to  dic- 
tate to  the  assignee,  either  as  to  the  attorney 
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whom  he  shall  employ  or  the  amount  of  com- 
peDfiation;  but,  even  if  an  attempt  to  do  bo  has 
been  made,  it  may  have  been  an  innocent  mis- 
take on  the  part  of  all  concerned  in  it,  and  in ^  _  r- 

that  event  it  should  not  operate,  and  could  not  i     Judgment  revenecU 
operate,  to  defeat  the  assignment  per  ml    We  I 


were  referred,  on  the  one  hand,  to  MatUmti  ▼. 
Judd,  68  BfiBS.  99,  and,  on  the  ofber.  to  ffia  t. 
Agnew,  13  Fed.  Rep.  d30,  neither  of  wiadk 
cases  is  exactly  in  point. 


mOTED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  GEORaiA. 


Ee  J.  C.  CHAPMAN. 
(....Fed.  B^ ) 

Tli8  wilistment  of  ft  minor  without  the  wrlt- 
toD  ooDsent  of  hJto  parent  or  guardian.  If  he  has 
one  entitled  to  his  serrloes  and  oontrol,  is  ioTalid 
and  of  no  legal  effeot;  and  the  invalidity  may  be 
claimed  by  the  minor  himself,  either  before  or 
after  attaining  his  majority. 

(January  M»  18881) 

APPEAL  by  relator  in  habeas  corpus  from  a 
Judgment  of  the  District  Court  refusing  to 
diflcnarse  him  from  custody.    Rewrted, 

The  facts  are  stated  in  the  opinion. 

Mr,  Theo.  W.  Bimesr,  for  relator: 

A  minor  soldier  must  be  discharged. 

Be  Baker,  23  Fed.  Kep.  80. 

A  minor's  contract  of  enlistment  is  void. 

Com,  y.  Far,  7  Pa.  886;  Com.  v.  Harrison,  11 
Hass.  68;  Com.  t.  Dommes,  24  Pick.  227. 

A  minor  soldier  was  discharged  on  his  own 
application. 

(71  8.  ▼.  Hanehett,  18  F^.  Rep.  26;  Be  Me- 
Nvliy,  2  Low.  270. 

Where  the  statute  inflicts  a  penalty  for  an 
act,  that  act  is,  by  implication,  prohibited  and 

Bobft  ▼.  TTtff^  4  N.  H.  285. 

Enlistment  is  a  contract  and,  ff  without 
written  consent  of  parents,  may  be  avoided  by 
a  minor  on  nrrival  at  full  age. 

8taU  ▼.  Dimidc,  12  N.  H.  194. 

The  stntute  prohibiting  enlistment  of  a  minor 
without  written  consent  of  parents  or  guard- 
ians, prohibits  enlistment  of  a  minor  who  has 
no  narent  or  ^ardian;  and  his  contract,  if  not 
▼oia,  is  voiduble  at  his  request. 

Com,  Y.OusIitnff,  11  Mnss.  67. 

Thnt  a  minor  may  avoid  his  contract  on  ar- 
rival at  full  age,  see — 

4  Ops.  U.  S.  Atty-Gen.  p.  850;  Vol.  5,  p.  818. 

Pardee,  J.,  delivered  the  following  opin- 
ion: 

The  petitioner,  J.  C.  Chapman,  enlisted  in 
the  United  Ststes  Army  at  Atlanta,  Georgia. 
in  1886,  when  he  was  a  minor  of  tJie  age  or 
twentv  years  and  eiulit  months.  At  the  time 
he  haa  a  father  living  entitled  to  his  cw^tody 
and  control,  who  did  not  consent  to  the  enlist- 
ment. It  does  not  appear  whether  Chapman 
represented  himself  at  the  tinte  of  enlistuient 
as  a  major,  or  as  a  minor  without  parents  or 
guardian:  but  the  inferem^e  is  Unit  he  did  one 
or  the  other,  as  he  says  lie  siimed  all  the  papers 
presented  to  him,  ami  it  is  difflcult  to  believe. 
in  the  absence  of  evidence  lo  that  efTect,  that 
the  recruiting  ofllcer  wuuld  enlist  an  admitted 
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minor  without  inquiry  as  to  his  parests  or 
guardian. 

Soon  after  enlistment,  about  two  months, 
Chapman  deserted.  The  desertion  continue 
until  December  last,  when,  he  was  arrested  in 
Atlanta.  He  is  now  about  twenty-three  yean 
or  ap:e,  and  himself  sues  out  the  writ  of  habeas 
corpus^  on  the  ground  that  his  enlistment  was 
illegal  and  voidbecause  without  the  consent  (rf 
his  father,  and  that  thei^ore  he  cannot  be  held 
in  custody  as  a  deserter. 

The  Statutes  of  the  United  States  ^rovemiog 
the  question  of  Chapman's  enlistment  are 
found  in  section  1117  of  the  Revised  Statutes, 
to  wit: 

"No*  person  under  the  age  of  twentj-oiM 
years  shall  be  enlisted  or  mustered  into  the 
militarv  service  of  the  United  States  without 
the  written  consent  of  his  parents  or  guard- 
ians; Provided,  That  such  nunor  haa  such  pa- 
rents or  guardians  entitled  to  his  custody  and 
control;"  and  in  the  third  Article  of  War,  found 
in  sec  1842,  Revised  Statutes:  '*£very  officer 
who  knowingly  enlists  or  musters  into  the 
military  service  any  minor  over  the  age  of  six- 
teen years,  without  the  written  consent  of  his 
parents  or  guardians,  or  any  minor  under  the 
age  of  sixteen  years,  or  any  insane  or  intoxir 
cated  persons,  or  any  deserter  from  the  miltiaiy 
or  naval  service  of  the  United  States^  or  any 
person  who  has  been  convicted  of  sny(  infamous 
criminal  olfense,  shall,  upon  conviction,  be  dis- 
missed from  the  service,  or  suffer  audi  other 
punishment  as  a  court-martial  may  direct.'* 

By  these  statutes  it  appears  that  the  enlist- 
ment of  a  minor  into  the  Army  of  the  United 
States  without  the  written  consent  of  parents  or 
guardians,  if  he  have  any  entitled  to  bis  con- 
trol, is  not  only  prohibited,  but  when  know- 
in  erly  done  by  an  officer,  is  an  offense  punisb- 
able  with  a  heavy  penalty. 

In  the  many  adjudicated  cases  where  Iht 
effect  of  a  minor's  enlistment  into  the  army  or 
navy  without  the  consent  of  the  pareuts  or 
guardlnns  has  been  considered,  there  is  una- 
nimity in  holding  that  where  thestatute  lequiiei 
such  consent,  the  enlistment  without  is  illv^gal 
and  invalid;  but  there  has  been  some  diversity 
of  opinion  as  to  whether  the  minor  himself,  so 
enlisted,  could  claim  his  release,  either  before 
or  after  becoming  of  age — some  going  to  the 
extent  that  the  enlistment,  although  illegal, 
was  not  absolutelv  void,  but  could  be  validated 
I  by  ratification,  either  bv  the  minor's  continii- 
'  ing  in  the  service,  receiving  pay  and  rations 
after  he  became  of  age,  or  by  the  consent  of 
the  parents  or  guardian,  given  after  the  enlist- 
ment. See  State  v.  Dfrnick,  12  N.  H.  IW:  Com. 
V.  Cvshing,  11  JWass.  67;  Coin,  v,  Bmrisim^  Id. 
.  68;  Com.  v.  Fox,  7  Pa.  886;  Com.  v.  Dtnemes,  U 
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Pick.  227;  Be  MeHhiUy,  2  Low.  270;  Shomer's 
Caie,  1  Car.  L.  R.  05;  i2^  Davison,  21  Fed.  Rep. 
618;  4  Ope.  Atty-Gen.  850;  5  Ops. .  At47-Qeii. 
318;  Qm.  y.  Camac,  1  Serg.  &R.  87;  £toi^y. 
SewMur,  8  Cliff.  489. 

In  the  case  in  hand  there  is  no  Question  of 
ratification;  for  the  minor  deserted  before  ma- 
jority, and  the  father  did  not  consent,  but 
activdy  opposed  enlistment;  and  the  question 
rather  is  wnether  Chapman  himself  can  now 
take  advantage  of  the  illegality. 

The  District  Judge  in  dedainj;  the  case  fol- 
lowed the  reasoning  of  the  circmt  court  in  the 
Cam  cf  Davidon,  tupra,  in  which  Judge  Wal- 
lace, Circuit  Judge,  takes  the  position  that  in 
contracts  of  enlistment  the  minor  over  sixteen 
years  is  competent  to  contract^  and  that  the 
provision  in  section  1117,  requiring  the  writ- 
ten consent  of  parents  or  guardians,  was  not 
for  the  benefit  of  the  minor,  but  rather  for  the 
benefit  of  the  parents  or  cuardian  enlilled  to 
the  custody  and  control  of  the  minor;  and  the 
learned  Judge  proceeds  to  say:  "The  provision 
should  not  be  extended  to  protect  a  party  com- 
petent to  contract  against  the  consequences  of 
his  deliberate  agreement,  or  of  his  own  misrep- 
resentations, unless  the  language  plainly  re- 
quires such  a  construction.  The  langua;^  is 
satisfied  by  a  construction  which  permits  the 
parents  or  guardians  who  are  entitled  to  the 
services  ana  custody  of  the  minor,  to  intervene 
and  assert  their  rights,  if  their  consent  to  his 
enlistment  has  not  been  obtained.  Several  ad- 
judications are  to  the  efifect  that  under  section 
1117,  or  former  laws  of  Congress  of  similar 
purport,  the  contract  of  enlistment  should  be 
held  invalid  on  the  application  of  the  parents 
or  guardian  of  the  minor.  Cam,  y.  J^ke,  8 
Phila.  528:  U.  8.  v.  Wright,  5  Phila.  296;  U.  8. 
V.  Wright,  Id.  299;  8eavey  y.  8eymaur,  8  Cliff. 
439. 

"None,  however,  are  cited  by  the  counsel, 
or  have  met  the  attention  of  the  court,  in  which 
it  has  been  decided  that  the  minor,  if  over  six- 
teen years  of  age,  can  assert  the  invalidity  of 
bis  contract.  T*he  case  of  Commonwealth  v. 
Camac,  1  Serg.  &  R  87,  arising  under  the  Act 
of  March  16,  1802,  is  directly  in  point.  The 
statute  in  that  case  was  similar  in  its  provisions 
to  section  1117,  and  the  court  held  the  minor 
bound  by  bis  contract — ^that  the  parent  alone 
could  assert  its  validity — and  therefore  refused 
to  discharge  the  minor,  upon  habeas  corpus,  at 
his  own  application." 

In  4  Atty-Gten.  Opinions,  supra,  Mr.  Nelson, 
in  responding  to  a  communication  of  the  Sec- 
retary ot  the  Navy,  says:  "An  infant  is  not 
bound  by  the  contract  of  enlistment  after  he 
attains  his  full  age.  He  may  repudiate  it.  The 
contract  with  regard  to  him  is  voidable,  and ' 
may  or  nuy  not  be  carried  into  full  execution 
at  bis  election.  When  maile  be  bud  no  will  in 
lefral  contemplation.  It  was  made,  moreover, 
with  the  consent  of  his  guardian,  who  had  a 
right  to  enter  into  it  for  his  beueUt;  but  such 
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authority  ceased  with  the  expiration  of  his 
minority,  and  he  was  then  fully  competent  to 
afiSrm  or  disaffirm  the  contract  made  on  his 
behalf." 

In  6  Atty-Gen.  Opinions,  supra,  Mr.  Critten- 
den, in  response  to  inquiries  from  the  Secretary 
of  War  with  regard  to  the  Secretary's  duty  in 
discharging  minors  enlisted  without  the  con- 
sent of  the  parent  or  guardian,  says:  *'That  the 
enlistment  of  the  soldier  was  without  the  con- 
sent of  his  parents  or  guardians  Is  the  causa 
stated  in  the  statute  for  the  discharge  of  th^ 
minor.  The  parents  or  guardian  must  make 
application  and  furnish  the  proof  as  to  the  age 
of  the  soldier  at  the  time  of  the  enlistment.  If 
the  person  who  was  a  minor  at  the  time  of  en- 
listment has  since  attained  his  f  uU  age  of 
twenty-one  years,  then  he  is  capable  to  cbooee 
and  act  for  himself — to  apply  for  bis  discharge 
upon  evidence  that  his  enlistment  was  during 
his  mhiority,  and  upon  the  allegation  that  such 
enlistment  was  without  the  consent  of  his  pa- 
rent or  guardian,  he  proving  the  affirmative  of 
infancy  at  the  time  of  enlistment;  and  that  his 
father  was  then  living,  or  that  he  then  had  a 
guardian,  would  thereby  put  the  burden  of 
proof  that  the  parent  or  guardian  had  con- 
sented to  ouch  enlistment  upon  the  govern- 
ment" 

In  Be  McNulty,  supra.  Judge  Lowell  held 
that  the  minor  himself  during  minority  might 
claim  the  invalidity  of  the  contract.  The  case 
of  Commonviealth  v.  Camae,  supra,  relied  upon 
by  Judge  Wallace  as  a  case  in  point,  turned  up- 
on the  Question  whether  the  parent's  ratifica- 
tion, five  or  six  days  after,  vahdated  the  enlist- 
ment. 

In  giving  his  opinion,  Okitf  Justice  Tilgh- 
man,  in  speaking  of  the  required  consent,  says: 
"Before  such  consent  given,  the  minor  or 
parent  mav  demand  his  cuscharge,  and  the  law 
forbids  holding  him." 

I  have  exammed  all  the  cases  cited,  and  con- 
sidered the  reasoning  of  those  lodges  holding 
that  the  enlistment  binds  the  minor  before  ana 
after  attaining  majority,  and  am  unable  to 
agree  thereto.  It  is  a  w^ell  settled  doctrine  of 
every  system  of  Jurisprudence  that  whatever  is 
done  in  contravention  of  prohibitory  law  is 
null  and  void.  I  think  that  in  accordance  with 
this  principle  the  enlistment  of  a  minor  with- 
out the  written  consent  of  his  parent  or  guard- 
ian, if  he  has  one  entitled  to  his  services  and 
control,  is  invalid  and  of  no  legal  effect,  and, 
on  principle  and  authority,  that  the  invalidity 
may  be  claimed  by  the  minor  himself  before 
or  after  attaining  majority,  or  by  any  person 
entitled  to  his  control  or  services. 

A  judgment  mU  be  enters  in  this  case,  re- 
versing the  Judgment  of  the  District  Court,  and 
adjud^ng  Uie  writ  of  habeas  corpus  absolute, 
and  directing  the  petitioner's  discbarge  from 
custody,  and  the  cancellation  of  the  bonds 
given  for  his  appearance  pending  the  appeal; 
costs  to  foUow  judgment. 
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DaTld  A.  BARRY  «t  al,  Apptt.. 

Alexander  E.  GUILD,  Jr. 

(....in..__.) 

1.  Where  one  wbo  baMnuiA*  m  deed  with 
covenanta.  lotendlii^  that  an  undivided  part 

.  ol  tUe  land  should  be  held  merely  aa  ncutitT. 
obtains  from  asubsequeutgrBnteeadoed  olsuob 
□DdlTided  port  made,  at  hla  requesi,  to  ft  Btranger 
lo  the  lormer  deed,  the  latter  deed  haa  the  eume 
legal  elleot  as  If  made  by  tb6  original  gruitor 
btmsetf ,  and  the  vendee  tjerelo  Is  not  entitled  to 
the  benefit  of  any  oovenanU  contained  In  the 
original  deed  by  the  gmntor. 

&  A  vendee  caualalmthebeaefltof  Dooovenaols 
Oonlnlned  In  the  deed  to  his  vecdor  except  such 
as  attach  to  and  ran  with  ttie  land ;  namely,  for 
quiet  enjoyiiient  and  warranty. 

&Ta  eonatltate  m  breach  of »  covemuit 
fbrqolet  e^JoTment  lor  warranty,  which  is 
In  fact  equlTalent).  there  must  be  a  union  of  acta 
Of  disturbance  and  lawful  title. 

t.  Teatimony  of  a  person  that  he  "  saw  evidecce 
of  the  poeseeelon  at  the  third  party  In  the  ahape 
Of  a  derrick  and  tool  house  situated  en  the  land 
o|<erated  by  a  stone  company,"  where  It  does  not 
show  whether  the  stone  company  had,  or  claimed 
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claimed  to  hold  under  lawful  title;  And  tcstl- 
mony  of  the  vendee's  a^^nt "  that  he  never  could 
get  pooocsdon,"  without  statins  what  altartB  were 
made,  where  It  does  not  appear  that  any  of  the 
land  taoooupled.  except. by  the  derrick  and  tool 
house — Is  not  suificlent  to  show  a  breach  of  oove- 
nant  or  quiet  enjoyment  of  a  tract  of  twenty 
acres  of  land. 
S- A  Htlleitor*B  fbe,  on  the  foreclosure  of  a  mort- 
gage oontaln  Ins  a  provision  torsucb  fee.  may  be 
claimed  by  a  party  who  signed  the  bill  of  com- 
plaint pro  se,  where  It  is  not  shown  that  he  was 
not  In  foot  repre«ented  by  other  soUottora. 

(November  IS,  1B88l) 


ft  decree  of  the  Du  Pttge  Connt;  Circuit  Conrt 
in  favor  of  tlie  compuiiiiant  in  a  Buit  to  fore- 
close a  morlgage,     AMrmed. 

Tbe  facta  areslated  id  the  opinion. 

Mr.  E.  S.  Chsabrouirh  for  appellants. 

3Sr.  Jmmea  Xilo^d  for  appellee. 

Wilkin.  J.,  delivered  tbe  opinlOD  of  tbe 

Toa  bill  to forn;lose a parcbasemone;  mort- 
gage filed  by  appellee,  nppellanta  set  up  in  de- 
fenae  failure  ol  title  to  a  portion  of  the  land 
conveyed.  On  a  bearing  in  tbe  Circuit  Court 
of  Du  Page  County,  tbe  flontn-oMe  C.  W,  Up- 
ton, Judge,  presiding,  a  decree  was  rendered 
in  favor  of  appellee  tor  tbe  full  balance  of 
unpaid  purcbaae  money,  and  $100  EOlidtor's 
fee,  wbicb  waa  also  claimed  in  the  bilL 

Appellants  appealed  tirst  lo  tbe  Appellate 
Court  of  tbe  Second  District,  tvbere  tbe  decree 
ot  Ihe  circuit  court  wbb  affirmed,  and  then  U> 
tbis  court. 

But  two  questions  are  presented  by  tbe  rec- 
ord: Jint,  on  tbe  facia,  should  eppellanls  bo 
allowed  a  reduction  on  tbe  purchase  price  on 
account  of  failure  of  title?— and  teamd,  did  tbe 
court  below  err  in  allowing  tbe  solicitor's  fee? 
Formerly  Marltn  Sauber  and  Charles  Priehauf 
owned  lot  No.  2  In  Witt's  Subdivision  of  tbe 
W.  i  of  tbe  N.  W.  i  of  section  14,  containing 
48  acres,  and  tbe  frartion  in  8.  i  of  section  16, 
containing  98  acres,  more  or  less,  all  in  town- 
ship 87  K.,  range  11  E.,  Du  Page  County,  III. 
In  August,  1868,  tbey  conveyed  twenty  acrea 
of  tbe  ninety-six  sere  tract  to  Charles  Fitzsiui- 
mons.  On  the  SSib  of  the  following  March 
they  executed  and  delivered  to  John  Atkinson 
a  warranty  deed  containinga  description  of  tbe 
whole  of  both  tracts;  but  following  that  of  tbe 
ninety-six  acres  is  tbe  language,  "eicepliog 
tweniy-flve  acres  heretofore  conveyed  by  Sau- 
ber and  Frlebauf."  June  25,  1884,  Atkinson 
conveyed  by  and  with  full  covenants  the  undi- 
Tided  naif  of  both  tracts  (makine  no  reserva- 
tion) to  appellee,  wbo  on  tbe  SOu  of  Januatr 
following  conveyed  the  same  to  George  S. 


le  L.  Ins.  Co.  v.  Sherman,  M 
iwnend,lT  C.  B.  SD..ButvoK 

...  esesslon  by  tbe  vendee  la  not 

eoulvuent  to  an   eviction   by  title  ponunounb 
•  -  coBn  (D.a)  SCCobBep.  SS^iHackey. 
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Gfndele,  by  special  warranty  against  his  own 
acts  only. 

The  last  two  deeds  were  intended  to  devest 
Atkinson  of  an  individual  one  fourtli  interest 
only  in  the  land,  the  other  three  fourths  being 
conveyed  as  mere  security,  the  equitable  title 
to  remain  in  Atkinson,  who  continued  in  pos- 
session. This  undivided  three  fourths  he  sold 
to  appellant  Barry;  and  Gindele,  at  his  request, 
on  the  6th  day  of  May,  1886,  oouveyed  the 
same.  This  deed  from  Gindele  to  Barry  con- 
tains only  covenants  against  the  acts  of  the 
fmmtor.  Barry  at  the  same  time  executed  his 
four  promissory  notes  for  $1,000  each,  payable 
to  Atkinson,  secured  by  the  mortga^  m  suit, 
which  is  in  the  form  of  a  trust  deed,  appellee 
being  named  therein  as  trustee.  Atkinson  has 
since  assigned  all  of  said  notes  to  appellee. 
Barry  conveyed  the  land  to  his  codefendant 
below,  Rudolph  Nunnemacher. 

In  this  proceeding,  any  defense  which  could 
have  been  made  against  Atkinson  is  available 
against  appellee,  to  whom  he  assigned  the 
notra.  The  rights  of  Nqnnemacher  and  Barry 
are  identicaL  It  is  well  settled  that  the  defense 
of  failure  of  title  against  suit  for  the  purchase 
money  is  founded  on  the  covenants  in  the  deed 
of  conveyance.  Therefore,  if  the  deed  be  but 
a  quitclaim,  or  contain  only  covenants  against 
the  acts  of  the  grantor,  the  defense  is  unavail- 
ing. 2  Jones,  Idortg.  g  1501,  and  cases  cited 
in  note;  Sandford  v.  Travera,  40  N.  Y.  140; 
Mle»  V.  Harmon,  80  HI.  896. 

The  answer  of  appellants  does  not  set  up  the 
deed  upon  which  they  rely  to  maintain  their 
defense,  and  for  that  reason  is  defective.  It  is 
clear,  however,  that  the  deed  from  Gindele  to 
Barry  contains  no  covenants  upon  which  the 
defense  can  rest.  Says  c/iM^tca  Nelson  in  Pat- 
tan  V.  Taylor,  48  U.  S.  7  How.  169  [12  L.  ed. 
687]:  "If  there  is  no  fraud,  and  no  covenants 
to  secure  the  title,  the  vendee  is  without  rem- 
edy, as  the  vendor,  selling  in  good  faith,  is  not 
responsible  for  the  goodness  oi  his  title  beyond 
the  extent  of  his  covenants  in  the  deed." 

Rawle  on  Covenants,  567,  says:  "It  is  one 
of  the  most  settled  principles  of  this  branch  of 
the  law  that  a  purchaser  who  has  received  no 


covenants  which  cover  the  defect  or  incum- 
brance can  neither  detain  the  purchase  money, 
nor  recover  it  back  if  already  paid.  Unless 
there  has  been  fraud,  accident  or  mistake,  he 
is  absolutely  witbout  relief  against  his  vendor, 
either  at  law  or  in  equity."  See  also  Noonan 
V.  Lee,  67  U.  8.  2  Black,  499  [17  L.  ed.  2781; 
PeterB  v.  Bowman,  98  U.  8.  60  [26  L.  ed.  92]; 
ma  V.  Butler,  6  Ohio  St.  207. 

The  argument  of  counsel  for  the  appellants 
is  based  upon  the  theory  that  "When  At- 
kinson procured  Gindele  to  execute  the  deed 
to  Barry,  he  thereby,  in  legal  effect,  himself 
conveyed  and  warranted  with  all  the  covenants 
with  which  he  bad  originally  conveyed  to 
Guild." 

It  must  be  borne  in  mind  that  in  this  case 
there  is  neither  allegation  nor  proof  of  fraud, 
accident  or  mistake.  There  is  nothing  what- 
ever in  the  answer,  nor  is  there  a  pretense  of 
proof,  that,  when  Atkinson  sold  to  Barry,  and 
procured  Gindele  to  make  him  a  deed  of  spe- 
cial warranty  against  the  acts  of  Gindele  only, 
and  Barry  accepted  such  a  deed,  the  real,  full 
and  complete  intent  of  the  parties  was  not  car- 
ried out.  Then  why  say  the  legal  effect  is  the 
same  as  though  Atkinson  had  conveyed  with 
full  covenants?  On  the  contrary,  under  the 
allegations  and  evidence,  or,  rather,  in  the  ab- 
sence of  allegation  and  proof  to  the  contrary, 
the  deed  from  Gindele  must  have  the  same  legal 
effect  as  if  it  had  been  made  by  Atkinson  him- 
self. 

Had  Gindele  reconvened  to  Atkinson,  and 
the  latter  made  this  special  warranty  deed,  no 
one  would  pretend,  in  the  light  of  the  authori- 
ties above  cited,  that  this  defense  could  be 
maintained.  The  same  purpose  was  accom- 
plished by  Atkinson  procuring  Gindele  to  con- 
vey directly  to  his  vendee,  and,  so  far  as  this 
record  shows,  giving  Barry  Just  such  a  title  as 
he  sold  him.  It  is  not  the  province  of  courts 
to  make  contracts  for  parties,  but  to  give  effect 
to  and  enforce  them  as  made. 

In  this  view  of  the  case,  the  right  of  appel- 
lants, as  subsequent  grantees  of  Atkinson,  to 
avail  themselves  of  his  covenants  to  Guild,  does 
not  arise.    They  could,  however.  nndernoHr- 


IB  an  outstanding  title  to  an  easement  In  the  prem- 
ises conveyed,  which  materially  imnalis  the  value 
of  the  premiflCB  and  Interferes  with  the  use  and 
pooooBSion  of  some  portion  thereof,  the  covenant  is 
broken,  although  there  Is  not  a  technical  physical 
ouster  from  the  actual  possession  of  any  portion 
thereof.  1  Bouv.  L.  Diet.  54B:  Bea  v.  Minkler,  6 
Laos.  IM;  A.dams  v.  Oonover.  87  N.  Y.  4S&i  Clark  v. 
Oonroe^  EMste,  88  Vt.  tfO;  Buss  v.  Steele,  40  Vt. 
810:  Lamb  v.  Danforth.  SB  Maine.  822:  Soriver  v. 
6mith,  1  Gent.  Rep.  768, 100  N.  Y.  47L  The  fact  that 
the  veindee  at  the  time  of  his  purchase  knew  of  the 
Insufflcieney  or  InvaUdlty  of  complainants  title  is 
not  an  available  defense  to  the  action  on  the  oove- 
nants,  either  at  law  or  in  equity.  Van  Wagper  v. 
Van  Noetrand,  19  Iowa,  4S& ;  Barlow  v.  McKlnley, 
a  Iowa,  70:  Harlow  v.  Thomas,  16  Pick.  86 :  Say- 
dam  V.  Jones,  10  Wend.  180-185 ;  Hubbard  v.  Nor- 
ton«  10  Conn.  42&-481 ;  Sparrow  v.  Smith,  6  West, 
fiep.  78S,  8{  Mich.  200. 

Covenant  rwnning  with  the  la/nd.  The  vendor, 
Bellingr  in  good  faith,  is  not  responsible  for  the  good- 
ness of  his  title  beyond  the  extent  of  the  covenants 
in  his  deed.  Fatton  v.  Taylor,  48  U.  S.  7  How.  182 
P2  L.  ed.  638];  Smoot  v.  Coffin  (B.  C.)  2  Cent.  Bep. 
662,  4  Ma<'iccy,  407.  The  covenant  to  warrant  and 
to  defend  la  a  coyenant  rannlng  with  the  land  and 
in  asoiirnable.  Wilder  v.  Davenport^s  Estate,  2  New 
Eng.  uep.  811,  68  Vt.  642.  So  the  statutory  cove- 
nant of  seisin  contained  in  the  words  '*  grant,  bar- 
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gain  and  sell,"  is  a  covenant  runnmg  wiin  tiie  luuu. 
Chambers  v.  Smith.  28  Mo.  174;  Wyatt  v.  Dunn,  6 
West.  Bep. 86S,  08  Mo.  4S0;  Magwlre  v.  Biggin,  44 
Mo.  512 ;  iMckson  v.  Desire,  28  mo.  IfiL  The  defense 
of  the  Statute  of  Limitations  does  not  avail  as  to 
the  breach  of  such  covenant.  Wilder  v.  Daven- 
port*B  Bstate,2New  Eng.  Bep.  811,  68Vt.642.  A 
covenant  of  warranty  is  to  be  construed  with  ref- 
erence to  the  estate  and  interest  which  is  described 
as  conveyed,  and  which  the  habefndwm  clause  de- 
clares and  limits.  Second  UniversaUst  Society  v. 
Dugan,  8  Cent.  Bep.  87&  66  Md.  460.  A  general 
warranty  of  title  in  a  deed  against  the  claims  "  of 
aU  persons  whatever  ^  covers  defects  in  the  title^ 
although  known  to  the  purchaser  at  the  time  of 
talcing  the  deed.  Nor  can  an  intention  to  except 
defects  known  to  the  vendee  be  shown  by  paroL 
Miller  V.  Desverges.  75  Ga.  407. 

After  acfgairea  UJOe  inuree  to  henefit  of  QramUu 
If  a  man  conveys,  with  full  covenants  of  warranty, 
land  to  which  he  has  no  title,  or  an  imperfect  title, 
and  if  he  afterwards  acquires  a  good  title,  his  after 
acquired  title  inures  to  the  benefit  of  his  grantee 
in  the  prior  deed.  This  rule  rests  upon  the  ground 
that  a  man  shall  not  be  permitted  to  allege  a  fact 
to  be  dilferent  from  what  he  has  expressly  asf^rted 
it  to  be  In  his  own  deed.  Somes  v.  Skinner,  8  Pick. 
52;  White  v.  Patten,  24PiolE.  824 ;  Buss  v.  Alpaugh« 
118  Mass.  860 ;  Knight  v.  Thayer,  125  Mass.  25 ;  Hua> 
zey  V.  HefTeman, 3New Eng.  Bep.  827, 148 Mass. 282. 
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euTnstanoeB,  cialm  the  benefit  of  any  of  those 
coyeoants,  except  such  as  attach  to  and  run 
with  the  land,  viz.:  for  quiet  enjoyment  and 
wairanty.  To  do  so  the  burden  is  on  (hem  to 
prove  a  breach  of  such  covenants,  and  conse- 
quent damage.  The  breach  can  only  be  shown 
by  proof  of  an  eviction.  It  is  true,  an  actual 
eviction  is  no  longer  required,  and  there  has 
been  considerable  discusaion,  and  perhaps  some 
conflict  in  the  decisions  of  courts,  as  to  what 
facts  must  be  proved  in  order  to  show  an  evic- 
tion or  its  equivalent;  but  the  rule  deducible 
from  all  the  authorities  is  that  there  must  he  a 
union  of  acts  of  disturbance  and  lawful  title  to 
constitute  a  breach  of  this  covenant  for  quiet 
enjoyment  (or  warranty,  which  is  in  fact 
equivalent). 

We  have  looked  in  vain  for  proof  in  this  rec- 
ord that  Fitzsimmons,  or  anyone  claiming 
under  him,  has  at  any  time  been  in  the  actual 
possession  of  the  twenty  acres  to  which  it  is 
claimed  he  has  title  The  only  approach  to  it 
is  the  testimony  of  Gindele,  who  swears  that  he 
is  agent  of  appellant  Nunnemacher,  and  that 
be  '*saw  eviaence  of  the  possession  of  a  third 
party  in  the  shape  of  a  derrick  and  tool  house 
situated  on  the  land  operated  by  a  stone  jcom- 
pany."  Whether  this  stone  company  had  pos- 
aession,  or  claimed  possession,  of  one  acre  or 
twenty,  does  not  appear,  noi^  is  it  shown  that 
it  claims  to  hold  under  the  title  of  Fitzsim* 
mons.  For  aught  that  appears  in  proof  it  is 
a  mere  trespasser.  He  also  swears  that  he 
never  had  possession  of  this  tract,  "either  as 
owner  or  agent  for  Nunnemacher;  that  he  never 
could  get  possession."  What,  if  any,  effort  he 
made  to  do  so  is  not  stated.  It  is  not  even 
shown  that  any  of  the  land  is  inclosed.  For 
anything  shown  by  the  evidence  it  is  all  vacant 
and  unoccupied,  except  bv  the  derrick  and  tool 
house  mentioned  by  Gindele. 

There  is  no  reasbn  to  suppose  from  this  rec- 
ord that  Barry  or  his  grantees  may  not  peace- 
ably take  possession  of  at  least  the  greater  part 
of  the  twenty  acres  at  pleasure.  Therefore  the 
proof  is  insufficient  to  make  out  the  defense, 
even  if  the  covenants  in  the  Atkinson  deed  to 
Guild  could  be  availed  of  in  this  proceeding. 
The  decree  of  Uie  circuit  court  disallowing  the 
defense  of  failure  of  title  was  right  in  any  view 
of  the  case. 

The  answer  Is  silent  as  to  the  allegation  in 
the  bill  claiming  a  solicitor's  fee.  The  mort- 
gage contains  a  provision  for  a  solicitor's  fee 
of  $100.  Appellants  offered  no  evidence  what- 
ever as  to  the  right  of  appellee  to  recover  it. 
The  only  point  now  made  against  its  allowance 
is  that  appellee  appeared  in  the  court  below  as 
bis  own  solicitor,  and  therefore  no  fee  can  be 
legally  allowed  him.  It  is  true  that  he  signs 
the  bill  pro  w.  but  there  is  no  proof  that  in  the 
litigation  which  followed  he  was  not  repre- 
sented by  other  solicitors.  On  the  contrary, 
there  is  evidence  proving  that  he  was.  On  the 
allegations  and  proofs  there  was  no  error  in  al- 
lowing the  solicitor's  fee. 

Tlu  decree  must  be  affirmed, 

Baker^t/.,  took  no  part  in  the  drcision  of 
the  case  in  this  court,  he  having  participated  in 
the  decision  made  therein  in  the  appellate 
court. 
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t  It  is  not  the  doty  of  »  broker,  who  te 

entitled  to  have  a  marigln  supplied  by  his  princi- 
pal on  the  sale  of  com,  to  buy  In  the  com  within 
a  reasonable  time  after  the  principal^  refusal  to 
supply  the  margin,  wbere  such  refusal  Is  not 
absolute,  but  accompanied  by  a  promiae  to  pay 
the  losaes  when  differences  were  settled,  and  not 
before. 

S.  Under  the  rolee  of  the  Chicago  Board 
of  Trade*  where  a  broker  sells  for  future  de> 
livery  under  authority  from  his  principal,  the 
latter  Is  under  an  fanplted  contract  to  furnish 
margins  when  demanded;  and  if  he  fails  to  do  so 
the  broker  Is  authorised,  without  waiting  for  the 
maturity  of  the  contract,  to  buy  produce  to  fill 
his  contracts. 

8.  The  Slim  oaid  bsr  a  broker  for  com  pur- 
chased  by  him  to  fill  a  contract,  in  conformity 
with  rules  and  usageb  of  the  board  of  trade, 
wtaf^reby  the  prindiial  Is  under  an  Implied  obliga- 
tion to  indemnify  him,  is  a  debt  recoverable 
upon  common  money  counts  as  money  advanced 
to  defendant's  use. 

4.  Interest  is  recoverable,  under  section  9  of  the 
lUinols  Statute  concerning  Interest,  upon  ad- 
vances made  by  a  broker  for  which  his  principal 
Is  under  an  Implied  obligation  to  repay  him. 

8.  Error  in  inetmctions  Is  Immaterial  aa 
against  the  defendant,  wbere  there  Is  no  pretense 
of  any  defense  except  under  the  general  Issue 
requiring  plaintiff  to  prove  his  case,  and  this  Is 
done  by  undi8puted.te8tlmony  showing  aright  to 
recovery. 

(November  IS,  1888.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, brought  by  the  defendant  to  review 
a. Judgment  affirming  a  judgment  of  the  Cir- 
cuit Couri  in  favor  oi  the  plaintiff  in  an  action 
in  assumpsit.    Affirmed, 

Statement  by  Baker»  J,: 

This  is  a  writ  of  error  to  the  Appellate 
Court  of  the  First  District  The  facts  of  the 
case  are  sufflcientlv  stated  in  the  opinion  (25 
111.  App.  465)  which  was  filed  in  that  court, 
and  which  is  as  follows: 

*'  MoAlltsteb,  J.:  This  waa  an  action  upon 
the  common  counts  in  assumpsit  brought  by 
Parker,  a  commission  merchant  of  unicago 
doing  business  on  the  Board  of  Trade,  against 
Perin,  a  resident  of  Cincinnati,  Ohio,  to  recover 
for  money  advanced  by  the  former  to  the  latter 
and  commissions  earned  in  the  course  of  execa- 
tion  by  Parker  of  the  employment  of  him  as 
such  merchant  by  Perin,  December  80,  1882, 
to  sell  for  the  latter  upon  the  Chicago  Bonni  of 
Trade  50,000  bushels  of  com,  of  which  25,000 
bushels  were  to  be  delivered  in  Jnuuary,  and 
the  same  quantity  in  May,  then  next.  UfMni 
trial  by  Jury,  the  plaintiff  below  hud  a  venlict 
and  judgment  for  $6,114.2"^,  and  the  defendant 
brings  error  to  this  court,  assigning  various  er- 
rors, under  which  the  most  viial  qii«*siion8  ariw, 
upon  the  poiuis  made  by  cuuuscl  for  plaintiff 
in  error: 
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*'{l)  That,  as  respects  the  alleged  advances  of 
moo^  the  i)laiQtin  below  failea  to  make  out  a 
cause  of  action  by  bis  evidence. 

"(2)  Tbat  what  plaintiff  below  claimed  as  ad- 
Tan  ces  of  money  for  the  defendant,at  his  implied 
request,  were  not  sudi  in  legal  contemplation; 
and,  if  any  recovery  could^be  had  for  what 
plaintiff  below  was  compelled  to  pay  out  in 
taking  care  of  the  said  contracts  of  sale  for  de- 
fendant such  recovery  could  only  be  upon  a 
special,  and  not  upon  the  common,  counts. 

"(8)  That  interest  on  the  money  so  paid  was 
not  allowable. 

"Other  pNoints  for  reversal  were  made  which 
will  be  noticed  as  we  proceed. 

"The  first  question,  then,  is  as  to  whether 
the  plaintiff  Mow  e^ablished  by  his  evidence 
a  cause  of  action  as  res^iects  the  money  so  ex- 
poided.  It  clearly  appears  from  the  evidence 
that,  at  the  time  rerin  emoloyed  Parker  to  sell 
for  him  on  the  Chicago  Board  of  Trade  the 
com  in  question*  the  former  was  well  acquainted 
with  the  usages,  customs  and  methods  of  doing 
business  on  that  board;  that  no  margins  were 
asked  for  by  Parker,  or  furnished  By  Perin; 
and  it  is  not  pretended  that  anything  was  said 
or  done  whicu  could  be  construed  into  a  waiver 
of  Parker's  right  to  have  Perin  furnish  mar- 
gins if  the  exigencies  of  the  business  made  it 
expedient  to  do  so.  It  appears  that  Parker 
made  sale  of  the  com  for  future  delivOT  im- 
mediately upon  receiving  the  order  of  Perin, 
and  in  strict  compliance  therewith,  and  in- 
formed the  latter  that  he  had  done  so;  that 
'Btaker  did  not  have  any  of  the  com  at  the  time; 
and  that  from  the  usa^  of  the  business,  with 
which  Perin  was  familiar,  it  was  to  be  presumed 
to  have  been  within  the  contemplation  of  the 
parties  that  Parker  should  go  upon  the  Board 
of  Trade  and  buv  on  Perin  s  account  the  com 
requisite  to  a  deliveiy  when  the  contracts  of  sale 
were  closed  up. 

"It  appears  that  from  the  time  such  sales  were 
made  the  price  of  com  continually  advanced 
in  the  market,  so  that  by  January  18, 1888,  the 
deal  was  against  Perin  in  the  sum  of  $8,000 
and  upwarcL  Parker  then  demanded  of  Peiin 
that  he  supply  a  margin  in  the  sum  of  $3,500. 
The  latter  refused,  saying  that  he  would  pay 
losses  when  differences  were  settled  or  deter- 
mined, and  not  before.  He  put  such  refusal 
solely  upon  the  ground  that  Parker  had  been 
oidered,  January  4, 1888,  to  buy  in  the  corn 
for  January  delivery,  and  had  violated  bis 
duty  in  that  respect.  That  claim  was  shown 
fo  have  been  entirely  without  foundation. 

''January  15  Parker  made  another  demand 
on  P^rio  for  $4,000  margins,  by  draft,  which 
the  latter  refused  to  accept.  Then  Parker  went 
to  Cincinnati,  and  January  16  had  two  personal 
interviews  with  him,  and  there  asked  him 
again  for  margins,  and  Perin  peremptorily  re- 
fused, assiiraing  for  a  reason  the  said  iMiselens 
claim  thatl^orker  had  violated  his  dutv  in  full- 
ing to  buy  in  the  com  for  Januiiry  delivery. 
Then  January  18,  Pnrker,  by  telegraph  from 
Cbieuiro,  demanded  $6,000  to  be  sent  by  tele- 

fram  Djr  12:30  o'clock  of  tbat  day,  and  gave 
im  notice  tbat,  if  this  demand  was  not  com- 
plied with,  he  should  buy  in  the  corn  for  Perin's 
account. 

"That  telegram  was  not  received  by  Perin 
until  12.15,  and  then  it  was  impracticable  for 
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him  to  comply.  He  did  not,  and  he  does  not 
pretend  tbat  ne  would  if  it  had  been  received 
m  time.  On  the  contrary,  the  evidence  tends 
to  show  that  be,  at  no  time  afterwards,  intended 
to  retract  the  notice  he  gave  Parker,  January 
18,  that  he  should  pay  no  losses  until  differ* 
enoes  were  settled  or  determined. 

When  this  case  was  before  us  upon  a  former 
writ  of  erroT  (Perin  v.  Parktr,  17  UL  App.  169) 
we  held  that,  upon  the  undisputed  facts^  the 
notice  and  demand  of  January  18  were  not  rea- 
sonable; that  such  being  the  case,  it  should 
have  been  submitted  to  the  jury  to  determine 
whether  or  not  Parker,  by  his  acts  and  words 
had  waived  his  rights  upon  his  previous  de- 
mands for  margins,  and  whether  or  not  Perin 
had,  before  said  last  demand,  retracted  his 
notice  to  Parker  that  he  would  not  supply  any. 
The  judgment  in  Parker's  favor  was  reversed, 
and  the  cause  went  back  for  a  second  trial. 

"Upon  tbis  last  trial  those  questions  were 
specifically  submitted  to  the  jurv— as  to  ti^e 
waiver,  by  requests  to  find  specialty;  as  to  the 
retraction,  by  instruction  asked  on  behalf  of 
defendant.  The  jury  found,  by  their  special 
verdict,  that  there  was  no  waiver;  and,  by  thehr 
general  verdict,  that  there  was  no  retraction  of 
said  notice  of  refusal  to  put  up  margins.  It  is 
contended  by  counsel  for  Perin  that  the  special 
finding  of  the  jury  that  there  was  no  waiver 
by  Parker  of  any  of  the  demands  for  margins 
made  by  him  prior  to  that  of  January  18  is  un- 
supported by  the  evidence;  that  they  were  re- 
spectively insufficient,  if  not  waived. 

*'A  waiver  is  the  intentional  relinquishment 
of  a  known  right;  and  there  must  be  Iwth 
knowled^  of  the  existence  of  the  right,  and 
an  intention  to  relinquish  it.  Hoxie  v.  Home 
Ins,  Go,  82  Conn.  40;  Letoiay,  Phanix  Miit.  L, 
ln$,  Co.  44  Conn.  72;  Wat  v.  Piatt,  127  Mass. 
872. 

"A  subsequent  demand  is  not  neces^^trily  a 
waiver  of  a  prior  one.  Mill  v.  Bobart,  16  Alaine. 
164. 

"The  fact  that  each  successive  demand  made 
by  Parker  was  for  an  amount  larger  than  that  of 
the  next  preceding  one  cannot  be  considered  as 
of  controlling  effect,  because  such  increase  of 
amount  was  properly  due  to  the  fact  that  the 
market  price  of  com  was  advancing  from  day 
to  day.  In  view  of  that  circumstance,  the  suc- 
cessive demands  were  not  so  inconsistent  as  to 
require  the  jury  to  find, or  this  court  to  adjudge, 
that  the  last  was  a  waiver  of  all  the  previous 
demands. 

*'  But  counsel  for  Perin  now  Insist  that  the 
several  notices  or  demands  were  not  sufficiently 
definite,  and  that  some  of  them  were  for  a  larger 
amount  than  he  was  entitled  to  ask  for.  Even 
if  that  were  so,  having  decided  that  he  would 
furnish  no  margins  until  differences  were  set- 
tled or  determined,  and  having  so  notified  Par- 
ker, he  was  precluded  from  taking  advantage 
of  such  objections  at  the  trial. 

"  It  is  a^o  urged  by  counsel  that  it  was  the 
duty  of  Parker  to  buy  in  the  com  within  a  rea- 
sonable time  after  receiving  the  notice  of  refusal 
by  Perin.  January  18,  and  thus  prevent  the 
subsequent  increase  of  loss.  We  are  inclined 
to  the  opinion  that,  if  the  notice  had  been  ab- 
solute and  unconditional,  it  would,  upon  settled 
principles  of  the  law  of  principal  and  agent, 
have  been  the  duty  of  Parker  to  use  due  dil- 
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igence  to  prevent  such  increase  of  loss  to  him- 
self and  his  principal;  but  the  notice,  as  given, 
cannot  be  so  regarded. 

"  The  next  question  is  whether  the  money 
paid  by  Parker  in  buying  the  com  in  question 
can  be  regarded  as  money  advanced  upon  the 
implied  request  of  Perin,  and  so  become  a  debt 
recoverable  under  the  common  money  counts. 
The  rule  applicable  to  such  a  case  as  this  is  the 
rule  which  pervades  the  whole  law  of  principal 
and  agent,  viz. :  that  the  principal  is  bound  to 
Indemnify  the  agent  a^inst  the  consequences 
of  all  acts  done  by  him  in  pursuance  of  the  au- 
thority conferred  upon  him.  Taplor  v.  Stray, 
2  C.  B.  N.  S.  195;  Leake,  Cont.  55. 

'*  It  is  said  by  that  excellent  author,  on  the 
same  page:  '  Where  a  person  has  paid  money 
under  an  indemnity  from  another  person,  it  is, 
in  general,  equivalent  to  a  payment  made  at  his 
request,  the  indemnity  operating  as  a  request.' 
BHttain  v.  Uoyd,  14  Mees.  &  W.  762;  Lewis  v. 
Campbell,  8  C.  B.  541;  Moule  v.  Garrett,  L.  R. 
5  Exch.  182,  L.  R  7  Exch.  101,  89  L.  J.  N.  8. 
Exch.  69. 

•*  Leake  (p.  56)  further  says:  *  The  employ- 
ment of  a  broker  to  bu  v  and  sell  sharps  operates 
as  a  request  to  make  aU  payments  required  by 
the  rules  of  the  stock  exchange,  or  other  share 
market,  in  the  course  of  the  execution  of  the 
employment,  with  a  promise  of  repayment.' 
In  that  statement  the  author  is  supported  by  the 
following  cases:  BayUy  v.  Wilkina,  7  C.  B. 
886;  Wiutropp  v.  SdUmon,  8  0.  B.  845;  Taylor 
V.  Stray,  supra;  Smith  v.  Lindo,  5  0.  B.  N. 
S.587. 

"It  sorely  needs  no  argument  to  provethat  the 
same  rules  above  adverted  to  are  applicable  to 
a  case  where  a  person  employs  a  commission 
merchant  to  deal  for  him  either  in  buying  or 
sellinff  grain  or  other  products  upon  the  Chi- 
cago Board  of  Trade.  The  case  shows  that  the 
plaintiff  below  acted  in  buying  the  corn,  under 
the  circumstances  shown,  entirely  in  conform- 
ity with  the  rules  and  usages  of  said  Board  of 
Tirade,  with  which  the  defendant  was  familiar 
when  he  employed  him.  What  the  plaintiff 
was  compelled  to  pay  out  in  doing  so  was, 
therefore,  in  consequence  of  the  employment, 
in  contemplation  ox  the  parties,  ana  must  be 
considered  as  in  pursuance  of  the  authority 
conferred  by  such  employment,  for  whi<di  pay- 
ment the  defendant  had  impliedly  promts^  to 
indemnify  the  plaintiff.  The  sums  so  paid  out 
by  the  plaintiff,  therefore,  became  a  debt  re- 
coverable against  the  defendant  upon  the  com- 
mon money  counts,  as  money  advanced  by  the 
plaintiff  to  the  use  of  the  defendant  at  lus  re- 

Suest;  and,  that  being  so,  the  plaintiff  was  en- 
tled  to  interest  upon  it.  under  section  2  of  the 
statute  cuDceminff  interest. 

'*  Counsel  for  defendant  below  complain  of 
error  in  the  instructions  to  the  Jury.  We  do 
not  deem  it  our  duty  to  enter  upon  a'discussion 
of  the  points  specified  by  counsel;  for  in  this 
case  the  plaintiff  clearly  established  his  right  to 
recover  the  full  amount  which  he  did  recover, 
not  only  by  competent  evidence.but  by  evidence 
which  was' wholly  uncontradicted.  The  de- 
fendant made  no  pretense  of  any  defense  but 
that  of  standing  upon  the  general  issue,  and 
requiring  the  plaintiff  to  prove  his  case.  That 
was  done  by  undisputed  testimony,  showing  a 
right  of  recovery  under  settled  rules  of  law. 
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In  such  a  case  we  think  error  in  the  instructions 
becomes  entirely  immaterial. 

"  We  have  considered  the  exception  taken  to 
the  action  of  the  court  in  sending  the  jury  back 
to  supplement  what  they  had  omitted  in  the 
verdict  as  first  returned.  Under  the  circum- 
stances, as  shown  by  the  bill  of  exceptions,  we 
think  Uiere  was  no  error  in  such  action  of  the 
court.    The  judgment  should  be  affirmed." 

Messrs.  Dexter,  Herriek  Ss  Allen  and 
Horace  EL  Martin  for  plaintiff  in  error. 
Mr,  EL  S.  Monroe  for  defendant  in  error. 

Baker»  i/l,  delivered  the  opinion  of  the 
court: 

We  are  entirely  satisfied  with  the  conclusion 
reached  by  the  appellate  court,  and  concur  in 
and  adopt  the  opinion  filed  in  that  court.  In 
view,  however,  of  Hie  criticisms  made  upon 
that  opinion  in  the  additional  brief  and  argu- 
ment presented  to  this  court,  we  will  further 
notice  some  of  the  questions  of  law  involved  in 
the  case. 

The  right  of  Parker  to  recover  under  the 
common  counts  for  money  paid  and  advanced 
is  strenuously  denied.  It  is  evident  that  if 
Parker  had  carried  the  cpntracts  until  their 
maturity,  he  would  then  have  been  obliged  to 
deliver  the  com  called  for  by  them,  and  that 
then  there  would  have  been  an  implied  request 
from  Perin  to  him  to  settle  the  deals,  and  an 
implied  promise  to  jmy  him.  It  is  claimed, 
however,  that  Parker  beirig  under  no  legal  ob- 
ligation to  buy  com  and  pmorm  the  contracts 
before  they  matured,  no  request  by  Perin  to 
him  to  pay  out  money  can  be  implied  in  law, 
and,  consequently,  there  can  be  no  implied 
promise  by  Perin  to  repay  it,  and  an  action  for 
money  paid  vrill  not  lie. 

Parker,  asasent  for  Perin,  and  acting  under 
his  orders,  sold  the  com  for  Perin,  and,  under 
the  rules  of  the  Board  of  Trade  and  the  custom 
of  the  Chicago  market,  he  was  personally 
bound  to  the  purchasers  on  these  contracts  of 
sale.  Parker  and  Perin  were  dealing  with  ref- 
erence to  such  rules  and  such  custom,  with 
which  they  were  both  perfectly  familiar.  The 
rules  of  the  Board  of  Trade  provided  that  on 
time  contracts  purchasers  should  have  the  right 
to  require  of  sellers  10  per  cent  margins,  baaed 
upon  the  contract  price  of  the  property  bought, 
and  further  security  from  time  to  time  to  the 
extent  of  any  advance  in  the  market  value 
above  said  pnce.  The  price  of  oom  had  been 
rapidly  advancmff  since  the  date  of  the  sales. 
Parker  either  had  deposited  margins  upon  the 
contracts,  or  was  liable  to  be  called  on  for  the  10 
per  cent  and  the  additional  margins  by  the 
persons  to  whom  he  had  sold  the  com.  The 
evidence  does  not  seem  to  disclose  whether  or 
not  the  purchasers  had  either  received  or  called 
for  margins.  Even  if  they  had  not,  yet  there 
was  an  existing  legal  right  in  them  to  call  on 
Parker  for  margins,  and  a  legal  liability  upon 
the  latter,  within  the  next  banking  hour  there- 
after, to  deposit  the  margins  called  for,  and 
also,  within  that  time,  d^odt  with  the  secre- 
tary of  the  board,  or  the  parties  calling  for  such 
deposits,  duph'cate  certificates  of  deposit  si^ed 
by  the  treasurer  of  the  board  or  an  authorized 
bank. 

We  must  assume  the  facts  to  be  as  found  by 
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the  Jury  in  the  trial  court,  and  by  the  appellate 
court,  that  defendant  in  error  had  made  proper 
demands  for  margins,  which  had  never  been 
-waived,  and  that  plaintifiF  in  error  had  failed 
and  refused  to  comply  with  these  demands. 
After  the  faflure  of  the  princii>al  to  put  up 
margins  when  called  for,  and  his  absolute  re- 
fusal so  to  do,  and  the  return,  unpaid  and  pro- 
tested, of  the  draft  drawn  therefor,  it  became 
the  duty  of  the  commission  merchant  to  use 
diligence  in  order  to  prevent  increase  of  loss  to 
himself  and  his  principal. 

It  is  clear  that  the  agent  was  not  bound  hfm- 
self  to  bear  the  burden  and  the  risk  of  the  con- 
tracts made  by  the  express  order  of  Ids  default- 
ing principal  through  the  whole  of  the  options, 
without  power  to  relieve  himself  from  the  per- 
sonal liability  imposed  upon  him  by  the  con- 
tracts. In  view  of  the  relation  of  princi pal  and 
agent  existing  between  the  parties,  the  personal 
liability  assumed  by  the  agent  upon  the  con- 
tracts made,  the  duty  of  the  principal  to  indem- 
nify his  aeent,  and  the  rules  of  the  Board  of 
Trade,  ana  the  usage  and  the  custom  of  the 
market  in  which  they  were  dealing,  we  must 
hold  that  when  Perin  ordered  his  aeent  to  make 
the  contracts  he  not  only  impliecny  agreed  to 
furnish  margins  when  demanded,  but  also  im- 
pliedly agreid  that  if  he  failed  and  refused  to 
put  up  margins  when  called  for,  then  the  agent 
should  be  authorized,  without  waiting  for  the 
maturity  of  the  contracts,  to  buy  com  for  the 
purpose  of  filling  such  contracts.  If  there  was 
such  implied  authority,  then  that  authority, 
followed  by  the  refusal  of  the  principal  to  ad- 
vance mai^ins,  was  equivalent  to  a  request  to 
his  agent  to  purchase  immediately,  or  within  a 
reasonable  time,  at  the  market  price,  the  corn 
called  for  by  the  contracts,  and  nece&sarily  im- 

Elied  a  promise  to  pay  the  agent  the  difference 
1  price  between  the  com  sold  and  that  pur- 
chased. This  difference  in  price  would  prop- 
erly be  re^rded  as  money  paid  by  the  agent  for 
the  use  of  the  principal,  and  at  his  request. 

This  case  is  clearly  distinguishable  from 
Ughtfoot  V.  Oned,  8  Taunt.  268.  There  the 
parties  were  the  vendor  and  vendee  of  stock, 
which  was  not  transferred  in  conformity  with 
the  contract  The  point  ruled  was  that  the 
vendee  had  no  implied  authority  from  the 
vendor  to  purchase  other  stock  to  the  same 
amount,  and  hold  him  for  the  difference  as 
money  paid  to  his  use,  and  that  the  plaintiff 
should  have  declared  specially  on  the  contract. 
Here  the  parties  were  principal  and  agent,  and 
the  dealings  were  with  reference  to  the  custom 
and  usage  of  a  particular  market;  and  the  em- 
ployment and  the  subsequent  conduct  of  the 
principal  had  the  effect  of  a  request  to  the 
agent  to  make  the  purchases  when  he  did,  with 
apiomise  to  pay  him  the  difference  in  prices. 
The  claim  here  recovered  by  defendant  in  error 
was  within  the  contemplation  of  the  parties  at 
the  time  of  the  employment  to  make  the  con- 
tracts of  sala 

We  have  carefully  examined  the  record  in 
respect  to  the  rulings  of  the  court  upon  the  in- 
structions, and  wiu  briefly  state  the  result  of 
such  examination. 

The  court  refused  to  give  the  third  instruc- 
tion asked  by  plaintiff  in  error,  but  the  ground 
was  substantially  covered  by  the  seventh  in- 
struction which  was  given. 
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The  refusal  of  the  court  to  five  the  sixth  in- 
struction was  lustified  by  the  fact  that  the  legal 
principle  involved  in  it  was  ffiven  to  the  Jiuy 
in  the  fourth  and  fifth  instrucnons;  and  also  by 
the  further  fact  that  it,  by  necessary  implica- 
tion, excluded  from  the  consideration  of  the 
jury,  in  considering  the  reasonableness  of  the 
demands  for  the  margins  made  by  defend- 
ant in  error,  his  right  to  demand  10  per  cent 
margins  based  upon  the  contract  pnces,  and 
expressly  limited  his  right  to  margins  predicated 
upon  the  difference  between  contract  price  and 
market  price. 

The  substance  of  the  eleventh  instruction 
submitted  to  the  court  had  already  been  given 
in  both  the  seventh  and  ninth  instructions. 

In  the  thirteenth  instruction  the  court  was 
asked  to  instruct  the  jury,  as  matter  of  law, 
that  any  statement  by  Parker  in  any  letter  or 
telegram  to  Perin,  in  evidence,  that  he  (Parker) 
would  draw  a  draft  on  Perin, was  not  a  reason- 
able demand  for  mar8:ins,  and  was  not  a  rea- 
sonable notice  to  him  to  put  up  margins.  It 
was  a  question  of  fact  for  the  Jury  to  deter- 
mine from  such  statements  and  their  context, 
and  from  a  consideration  of  all  the  surround- 
ing circumstances,  whether  or  not  the  demands 
were  reasonable.  It  was  not  error  to  refuse  the 
instruction. 

The  fourteenth  and  seventeenth  instructions 
were  properly  refused,  and  for  the  reason  that, 
under  the  statute,  defendant  in  error  was  enti- 
tled to  receive  interest  on  the  moneys  he  had 
advanced  for  the  use  of  plaintiff  in  error. 

Complaint  is  also  made  of  the  fourth  and 
fifth  instructions  for  defendant  in  error.  It  is 
objected  that  while  there  was  evidence  of 
waiver  sufficient  to  go  to  the  jury,  yet  said 
fourth  instruction,  in  stating  the  hypothetical 
case  of  the  plaintiff  below,  contained  no  quali- 
fication on  the  subject  of  waiver,  and  thereby 
took  the  question  of  waiver  from  the  jury. 
The  jury  was  not  only  very  fully  instructed 
on  this  question  of  waiver  in  numerous  other 
instructions  of  the  court,  but  they,  in  their  an- 
swers to  the  special  questions  submitted  to 
them,  returned  into  court  a  special  finding 
against  plaintiff  in  error  upon  Uiis  question  of 
waiver.  The  fact  that  they  made  l^is  special 
finding  renders  it  absolutely  certain  that  they 
were  not  misled  by  the  omCssion  under  consid- 
eration. The  other  objections  urged  to  this 
fourth  instruction  are  technical,  and  do  not  re- 
quire particular  notice. 

The  fifth  instruction  for  defendant  in  error  in 
order  to  have  been  entirely  accurate  should  have 
contained  the  additional  words:  "And  if  the  Ju- 
ry further  believe  from  the  evidence  that  Parker 
did  sell  the  com;"  but  the  plain  implication 
from  the  instruction,  as  given,  was  that  the 
jury  must  believe  that  Parker  sold  the  com, 
and  the  undisputed  evidence  was  that  he  did 
sell  it.  It  is  manifest,  therefore,  that  the  lury 
were  not  and  could  not  have  been  misled  by 
the  instruction. 

The  eighth  instraction  for  plaintiff  in  error 
was  modified  by  the  court  before  it  was  given. 
No  complaint  is  made  of  the  action  of  the  court 
in  refusing  to  give  it  in  the  form  in  which  it 
was  asked.  Objection,  however,  is  urged  to 
the  modification  made  by  the  court.  This 
modification  was  clearly  inaccurate,  and  was 
probably  made  through  inadvertence.    The  in- 
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d  niath  loitructionH  given  Tor  plaintiff 
In  error.  Iq  fact,  ihcae  Ifilter  insiructioni  ren- 
dered the  modlflcatioQ  whollf  imniaurial,  u 
the^  excluded  from  the  Jury  any  iig\it  of  re- 
rorery  based  upon  tbe  telegram  of  January  18, 
•a  a  KOSiiDable  demand. 

Our  coDclution  la  thnt  Uiere  was  no  tnanlfesl 
error  in  tbe  ruliuga  of  tbo  trial  court  upon  tbe 
lunnictlnna,  and  tbat  the  ]ui7  was  re^  fully 
end  fairly  inatructed  oo  beball  of  plaiutia  ui 


B«Jl«7,>r.,  bavlng  beard  tbis  case  In  tbe  ap- 
pellate court,  bx>k  no  part  In  tbisdeclslon, 

Shope.  J.:  I  do  not  coucni  in  tbJa  opinion 
ot  condualon  reached, 

PEOPLE  of  tbe  State  OF  ILLINOIB,  AppU., 
PEOPLE'S  msmUNCE  EXCHANQE. 


LA  Tardlet  mtnj  ba  dlr«ot«d  bf  tbe  oourt, 
wLen  the  evidence  riven,  with  all  the  Inrerencea 
tliatttae  JuTT  oouldJustiQablrdniir  from  lt,liio 
UwuDclent  that  a  verdlot  baaed  tbareoD  muit ' 


t  Undv  miBols  Aot  1BS9. 1  SS,  maktns  it 
unlawlul  for  an;  aseut  or  iceuU,  or  any  ottMr 
penon,  tnanr  manner  to  aid  auf  hwuranoe  oom- 
P)Ui7  not  ineorporated  In  tlie  Btate  In  tranaaotinf 
tuunooe  busliim  within  tbe  State,  wltbout  eon- 
pl^rtos  with  certain  preaurlbed  ooodliMni,  a  per- 
•on  oroorporMlon,  la  liable  toraldlns  auoh  tor- 


\  tXttMugb  not 
the  asantof  auohoompuiy  In  tbeordlnarr  mdw 
of  the  term,  and  althoush  aotlns  undera  eoolnMit 
with  the  InaumdexprealTatatlnstliatiuoh  par- 
son or  oonKoatlon  la  hk  anent  only. 
B.  It  isaqnaaUon  of  (kotfbrtbeJai7,  wheth- 
er a  oorpoiatkHiaotbw  under  a  oontnet  whloh 
declare*  li  to  betheagentot  the  Inauied  only  In 
obtaining InauranMtnnaatorelsn  oorporatlon. 


(Norember  U.  isaaj 
A  PPEAL  l^  plaintiffs,  from  a  jodgment  id 


..    ;,  directed  by  the  court     Severaed. 

Tbe  ca£e  ii  stated  In  the  opinion. 

Mr.  E.  B.  SbarmAn,  with  Mr.  0«orK« 
Bnntt  Atlf-Oen.,  for  appellanla; 

Tbe  court  erred  in  instructing  the  Jury  to  find 
for  the  defendant.    Defendaat  waa,  bevond 


doubt,  the  agenl  of  tbe  insurance  compHni 


iteaif 


not  require  a  reveraaL  Walker  v.  Vale  Hoyal  Mfg. 
Co.1SOa.n.  BeforeavenllDt  can  t«  proper!)' <H- 
rect«d  fin-  a  defendant,  all  the  loxlmonr  in  favor 
Of  tbe  plalntUt,  twarln?  upon  the  issi'es,  vlven  by 
bim  and  his  wttneesca.  aod  ail  maklns  tor  him, 
fftven  on  the  nut  of  the  defendant.  If  acoepted  as 
true,  must  fall  tomBkeoutain-fma/culc  caw.  after 
the  most  favoraMecongtructlnn  which  can  be  Klven 
to  suoh  teatlnioiiT  fur  tbe  pUintltl-  Uibbons  v. 
Itarwall,  e  We*LRep.Iin,e3Ulch.81i.  While  It  la 
usual  tor  the  defendant,  b  movinir  for  a  peremp- 
tory Instruction,  to  do  so  upon  the  plaintiff's  evi- 
dence alotte,  yet  tlie  oourt  may.  after  all  the  evl- 
»  U  R.  A. 
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II  was  not  &cliDg  In  good  faftb  BS  a^nt  for 
tbe  Ingured,  but  was  In  Cad  aclio^  od  belialfof 
tbe  iDiurnace  companies;  and  Ibis  was  a  ques- 
tion of  fact  peculiarly  wttUin  the  province  ot 
tbe  jury  U>  delermine. 

Piereet.  Peoplt,  106  01.  11;  III.  Rev.  8taL 
chap.  78,  %  22;  Fori  v.  Bueh>)/e  fitata  In*,  i  o. 
6  Bush,  133;  Lamb  v.  Lamb,  8  Biss.  420:  LUl 
T.  Gim.  lOCent.  Rep.  583.118 Pa. 333;  Phanix 
In*.  Co.  y.  DuTdta,  31  West,  Rpp.  239, 113  Ind. 
204;  jVomt.  StaU  (Mte.1  8  So.  Rep.  140. 

Mr.  E.  H.  Qa47  for  appellee. 

Cralgi  CK  J.,  delivered  tbe  optolon  of  the 

Tbis  was  an  actfoQ  of  debt,  broucbt  In  the 
name  of  the  People  a^lnat  the  People's  Insur- 
ance  Exebancre,  to  recover  penalllea  provided 
by  seclioa  23  of  tbe  Act  of  March  II,  1SS9,  en- 
Ollcd  "An  Act  to  IncorpoiBle  and  to  Govera 
Fire,  Marine  and  lotaad  Naviiialioa  Insuronce 
Companies. "  After  tbe  evidence  bad  all  been 
Introoticed,  tbe  court  iusiructed  the  Jury  that 
under  the  evidence  Iheir  verdict  must  be  for 
the  defendant;  and  the  giving  (d  this  inslntc- 
tloa  ii  ss^gned 


evidence  introduced  which  tended  to  prove 

Slalntiff'e  cause  ot  action,  and  that  It  was  tbe 
uty  of  tbe  court  to  allow  the  Jury  to  pass  up- 
on the  et  idence,  under  proper  insiruciionsfrom 


SlaintUTs  evidence,  and  dirertcd  the  ]ury  tn 
nd  for  rhe  defendant,  it  is  said:  "There  inav 
be  decisiotis  to  be  found  which  bold  tbal  if 
there  is  any  evidencCj  even  a  leinliUa,  tending 
to  support  the  plaintilTs  case,  it  ranai  be  eut> 
mllted  to  the  Jury.  But  we  think  tbe  more 
reasonable  rule,  which  lias  now  come  to  be  es- 
tablished by  the  better  aui  bority.  is  that,  when 
the  evidence  ^ven  at  the  trial,  niib  all  infer- 
ences tliat  tbejury  could  justifiably  draw  frum 
it.  Is  so  insuiUcicnt  to  support  a  vprdict  for  the 

SlatntiS  that  aucb  a  verdict,  if  returned,  must 
B  set  aside,  tbe  court  ts  not  bound  to  submit 


In  Fraier  v.  Bovie,  106  HI.  678,  In  iqwaklng 
wltb  reference  to  the  practice  of  wiibilrawlng 
the  evidence  from  tbe  jury,  or  direcllni;  tbe 
jury  to  find  for  the  delendant,  it  is  said;  "If 
there  is  no  evidence  before  tbe  jury  on  a  ma- 
terial Issue  in  favor  ot  the  party  holding  the 
affirmative  of  tbat  Issue,  on  wbich  the  jury 
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than  to  the  time  or  miiile  ot  Interpoflns  such  mo- 
tion. Ilnrliil'itt  V.  InterKBtloital  Bnnl.  8  W«eL 
Rep.  SBD,  110  III.  an.  A  ireneral  chnrre  In  fnvor  iif 
tbe  (k-fciiili<nt  slunilil  ntvir  be  sivon.  excot't  wbtn 
tbe  pinlntlir  ha*  (ailed  t<i  niHh«  oi>t  a  >  r~  "ii  f.:  c 
easp,  or  wlicrv.  ou  the  a-lnilried  fatts  he  Is  tint  en- 
mini  t"  i-ecnver,  niid  nliere  tl'drv  Is  nny  t<<ii>liri.'t, 
knweverMlKhli  >n  t)>e  teMlm-Hiy  as  tonnv  fiictma- 
tarMltotheilelefinMn''bfhiinie[spn>i>'rlvn-fnw«l. 
Rail  v.  Paiwr.  TO  A  la.  ^h  Talt  V.  MiirT'df ,  On  A IB.  44": 
AlHlwmR  flnlcl  T.  Tiw.  On.  v.  HnMIe  MiiC  Ini^  rvi.  jq 
Ala.  891.  It  iTould  be  imiper,  an'),  whi-re  t1'?  mn- 
tiini  can  rlplitlT  he  fiuHnlntvl.  nonvi^rcnt,  to  |in^ 
•pnt  ir  at  theclnae  of  plnlntllTs  pfMniiLV.S"  ns  at 
onoe  to  tirminJiUs  the  trhU:  but  thure  Is  no  naiiuin 
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or  autliorltf  why  It  mar  not  tie  made  af  ler  evlilenoe 
tg  heard  on  oehiilf  of  the  tlefemlaDt.  U  irtalott  v. 
InCematJona]    Bank,    S   Wnt.    Hep.   SW.     IIB  111. 

When  tlie  Juitce  Is  clear  of  iloulit  thnt  a  verdict 
ought  lo  be  reudered  either  forplalntlff  or  detend- 
ancajid  tiiat  It  would  behia  dutv  tosetaoonCrarr 
one  aside,  be  ought  to  Instruct  tbe  Jury  to  to  Sno. 
Sueb  a  direction  oanDot  proierly  be  slven  to  tbe 

turr  anloBB  the  evldeauefssueh  as  to  leave  no  roan 
or  doubt  tbat  tt  la  the  duty  of  the  }urv  to  and  ao- 
oordlDKly.  Finney  v.  Horttiem  Pao.  R.  Oo.  3  Dak. 
SnX  ifpoatherevlaworacateln  wtiloh  ablndJnf 
InstniotioD  woB  iclveo  by  the  oourt  to  Snd  fur  tbe 
plHintm,  the  Bul<^  iiUGstlon  to  l>e  eoosldered  it 
whether  there  was  any  evldenoo  In  the  case  from 
whiob  tbe  Issue  mto'bt  fitlrly  hare  been  found-for 
dslendanl.  dHldlna  v.  Wood.  S  Cenb  Bep.  83^,  tU 
Ha.  811.   A  motdiiQ  bv  detenOant  for  a  verdict  on 

KlntlirsevMeiiceailralCs  the  truth  of  plolntllTs 
tlinoiiy:buttheaotirt  Is  Dot  required  to  make  a 
spectal  tlndlnD  of  the  [nets  tiefure  a  verdlci  may  be 
■firvotea.  Onffln  v.  Chlca^u  etc.  R.  Co.  es  luwo, 
(38.  Wheretherelsevldenoean  thepartofaplalnb. 
Iff,  suniiienttu  submit  to  the  Jury,  It  Is  notBmirtO 
refuse  blndloR  Instmollons  for  the  defeiidanL 
Doyle  V  Mais  (Pa,)  e  Cent.  Kep.  IKl  It  <ii  error  for 
the  court  to  direot  a  venllct  for  the  defendant, 
when  the  testimony.  If  believed. osn  warrant  aver. 
dlL-t  fr-r  plalntitr.  Abraham  v.  Mitchell,  t  Ceab 
Rep.  TBt-lBPn.  230.  Where  the  un.Ucpmed  evi- 
dence shows  ■  riabt  of  reoiiverv  by  plamtilf.  the 
onnrt  mav  pmperly  direct  the  J'lry  to  return  a  ver- 
dfotforhlm.  Poorv  Merrill,  OH  lown,  48n.  Where 
there  Is  evidence  tcmllnyr  to  support  the  tietltlnn.<-a 
noiH>unt  of  wlili'li  the  onnrt  ovamile"  a  mot'on  to 
direct  a  \'erdlui  for  the  defendant,  and  the  defend- 
ant stands  upon  the  motion,  the  oourt  may  nniiierly 
directs  verdlfl'  fortiieplaimlif.  RiitlL" v.  HcCfird, 
TOIowe.ia.    When  thcDOntrollIng  (Bctcnrcudm't- 

It  l»'  nut  ernir  for  Ihe  oourt  to  Instruct  Ihe  Jury  as 
to  what  their  vprdlet  s'lonld  be.  Oirver  v.  Carver, 
UT  Ind.  IHT:  Wnbnsh  K.  fa.  v.  Willlammn.  S  Wceb 
Hep.  2^  IW  Ind.  IM.  When  jplalntllT  has  mii'<e  out 
n  i>rtma/a£<t  case,  slthonxh  the  defendant  may  in- 
Ir^Htiice  evidence  which  entirely  overthrows  and 
Uls'irnviw  rlalnllir's  .rjmo'wlccii'e,  the  trial  court 
cnnnnt  ssy,  as  mniter  of  law,  that  It  Is  so  nver> 
Wirown.  nnA  dhijct  n  WTlKst  fordefenibuit.  Bonne 
V.  Wutmsli  eto.  K.  0>.l  We>it.  lt«p.ntV»Mo.  Ana. 
n\    Where.  In  an  HctioDiin  iheunse.  theoi|en(nt 

'■■-      -  '-  -     ritiedelnllBloli'iM'pplled 
.    ,  r-rtorilreLtaienirn  f.* 
im"  V.  nHlrlmute  A  a  IL  Uu.  lU 
8  Cunt.  Hop.  iK*'.  K  Mucki-y,  &, 
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eould,  in  the  eye  of  the  law,  reasonably  find  in 
his  favor,  the  court  may  exclude  the  evidence, 
or  direct  the  jury  to  find  against  the  party  so 
holding  the  amrmative;  hut  when  there  is  such 
evidence  before  the  jury  it  must  be  left  to  them 
to  determine  its  weight  and  effect." 

Under  the  rule  announced  in  the  cases  cited, 
if  the  evidence  introduced  on  the  trial  reason- 
ably tended  to  prove  the  plaintiff's  cause  of 
action ,  the  instruction  was  erroneous.  We  are 
not  here  called  upon  to  determine  whether  l^e 
evidence  was  sufficient  to  entitle  plaintiff  to 
recover,  or  the  weight  to  be  given  to  the  evi- 
dence; but  we  will  look  to  the  evidence  for  the 
purpose  of  determining  whether  it  fairly  tended 
to  establish  plaintiff's  cause  of  action,  and,  if 
it  did,  then  the  court  erred  in  taking  it  from 
the  jury  by  the  Inslruciion. 

Section  22  of  the  Act  of  1869  provides:  "It 
shall  not  be  lawful  for  any  insurance  company 
.  •  •  organized  under  the  laws  of  any  other 
State  of  the  United  States,  or  any  forei^  gov- 
ernment, for  any  of  the  purposes  specified  in 
this  Act,  directly  or  indirectly  to  take  risks  or 
transact  any  business  of  insurance  in  this  State, 
unless  possessed  of  the  amount  of  actual  capital 
required  of  similar  companies  formed  under 
the  provisions  of  this  Act;  and  any  such  com- 
pany desiring  to  transact  any  such  business  as 
aforesaid,  by  any  agent  or  agents,  in  this  State, 
shall  first  appoint  an  attorney  in  this  State  on 
whom  process  of  law  can  be  served,  and  file 
in  the  oilice  of  the  auditor  of  public  accounts 
a  written  instrument,  duly  si^^ned  and  sealed, 
certifying  such  appointment,"  etc. 

"^r  shall  it  be  lawful  for  any  agent  or 
agents  to  act  for  any  company  or  companies 
refeired  to  in  this  section,  directly  or  indirectly, 
in  tukiuc  risks  or  transacting  the  business  of 
fire  or  inland  navigation  insurance  in  this  State, 
without  procuring  from  the  auditor  of  public 
accounts  a  certificate  of  authority,  stating  that 
sudh  company  has  complied  with  idl  the  req- 
uisitions of  this  Act  which  apply  to  such  com- 
panies, and  the  name  of  the  attorney  appointed 
to  act  for  the  company  .  .  .  Any  viobtion  of 
any  of  the  provisions  of  this  Act  shall  subject 
the  party  violating  the  same  to  a  penalty  of 
$500  for  each  viouition  .  .  .  The  term  'asent 
or  agents,'  used  in  this  section,  shall  include 
an  acknowledged  agent,  surveyor,  broker,  or 
any  other  person  or  persons  who  shall  in  any 
manner  aid  in  transacting  the  insurance  bod- 
ness  of  any  insurance  company  not  incorporated 
by  the  htws  of  this  State/' 

The  appellee,  the  People's  Insurance  Ex- 
change, is  a  corporation  organized  under  the 
general  law  in  relation  to  corporations,  ap- 
proved April  18,  1872.  The  objects  of  the 
corporation,  as  stated  in  the  articles  of  associa- 
tion, are  "To  afford  the  public  an  'exchange,' 
where  the  most  reliable  information  can  always 
be  had  on  all  matters  relating  to  Insurance  of 
every  kind — life,  fire,  marine,  inland,  accident 
or  otherwise — and  a  responsible  agency  for  par- 
tics  seeking  Insurance  or  skill  and  experience 
necessjiry  m  the  proper  adjustment  of  losses, 
preparation  of  claims,  or  prosecution  of  suits 
at  law  in  insurance  cases." 

The  evidence  shows  that  defendant  hnd  an 
office  in  the  City  of  Chicago,  and  was  en  foraged 
in  soliciting  and  procuring  insurance,  deliver- 
ing the  policies,  and  collecting  the  premiums; 
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that  it  secured  insurance  for  James  Turner  in 
five  different  insurance  companies  orpmized  in 
other  States,  which  were  not  authorized  to  do 
business  in -the  State  of  Illinois.  The  defend- 
ant  also,  as  appeared  from  the  evidence,  pro- 
cured insurance  for  various  other  parties  in 
insurance  companies  doing  business  in  other 
States,  which  were  not  allowed  to  transact  the 
business  of  insurance  in  this  State.  But  it  is 
claimed  as  a  defense  to  the  action  that  the  de- 
fendant corporation,  in  procuring  the  insup> 
anoe,  collecting  the  premiums,  and  delivering 
the  policies,  was  acting  as  agent  of  the  insure<C 
and  not  as  agent  of  the  insurance  companies, 
and  that  it  is  not  liable  for  the  penalties  named 
in  the  statute,  although  the  insurance  compar 
nies  issuing  policies  oi  insurance  were  not  au- 
thorized to  transact  business  in  this  State;  and 
in  support  of  this  position  attention  is  called  to 
the  fact  that  at  the  beginning  of  business  with 
any  one  of  the  foreign  insurance  companies  a 
circular  was  sent  to  such  company  as  follows: 

Dear  Sir:  The  laws  of  the  State  are  consid* 
ered  q[uite  stringent,  and  provide  pains  and 
penalties  quite  severe  for  anyone  acting  di- 
rectly or  indirectly  as  agent  for  any  insurance 
company  not  duly  authorized  to  do  business  in 
this  State.  There  is  no  question  about  the  right 
of  any  individual  to  procure  his  own  insurance 
where  he  pleases,  and  no  law  can  be  enacted 
by  any  State  abridging  that  right;  so  in  all 
cases  where  we  send  you  application  for  insur- 
ance on  property  in  Illinois,  we  wish  to  have 
it  distinctiy  understood  by  you,  as  we  have  it 
understood  l^  the  assured,  that  we  are  the 
agents  and  representatives  of  the  assured  only, 
and  we  would  request  that  in  all  cases  you 
forward  your  bills  for  premiums  to  us,  made 
out  in  the  name  of  the  assured,  with  the  com- 
misrioQ  deducted  by  way  of  rebate  to  assured, 
namely:  "John  Jones,  Dr.,  To Insur- 
ance Company,  o£  .    Policy  number, 

.  Property .  For  — — •  Prem- 
ium,   .  Less  Bebate, ,  Net  bal- 
ance due, ."  This  wiU  make  the  matter 

right  at  both  ends  of  the  line,  and  wiU  clearly 
establish  the  fact  between  all  parties  concerned 
that  we  are  acting  only  for  the  assured,  as  their 
agent  and  attorney  inthe  matter. 
Veiy  Respectfully, 
W.  L.  Caldwell,  Treasurer  and  Secretary. 

In  addition  to  the  above,  before  procuring  a 
policy  of  insurance,  the  defendant  corporauon 
required  the  insured  to  execute  a  power  of  at- 
torney as  follows:  '^Know  all  Men,  hy  the$e 
preaenU,  That  the  People's  Insurance  Ex- 
change, of  Chicago,  Illinois,  is  hereby  ap- 
pointed our  agent  and  attorney  to  procure  lor  us 

insurance  as  follows,  viz.:  $ on , 

as  per  forms  approved  and  authorized  by  ua 
And  it  Is  agreed  that  for  all  such  insurance 
placed  in  companies  duly  authorized  to  do 
business  in  the  State  of  Ilhnois,  when  the  poli- 
cies are  accepted  by  us,  premium  at  the  rate  of 
—  per  cent  shall  be  paid;  for  all  insurance 
placed  in  companies  not  duly  authorized  to  do 
business  in  the  State  of  Illinois,  when  policy  is 
accepted  by  us,  a  premium  at  the  rate  of  — 
per  cent  sliall  be  paid.  It  is  further  agreed 
that  all  difference  in  premium  by  reduction  of 
the  above  rate,  or  any  rebate,  brokerage  or 
commission  that  said  People's  Insurance  Ex- 
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cbnnge  may  be  able  to  secare  for  us,  shall  be 
paid  to  them;  and  the  same  shall  be  in  full  for 
all  compensation  as  services  rendered  as  agents 
aforesaid.    Witness  our  hands  and  seals,"  etc. 

In  the  argument  much  importance  is  attached 
to  these  documents  by  counsel  for  appellee. 
He  says:  "The  evidence  in  this  case  clearly 
shows  that  every  act  done  by  the  appellee  was 
under  specific  and  definite  authonty,  and  in- 
struction bv  written  power  of  attorney  to  act 
for  and  in  behalf  of  the  assured.*' 

If  the  decision  of  the  Question  involved  rested 
solely  upon  the  two  aocuments  referred  to, 
there  might  be  much  force  in  the  argument, 
but  such  is  not  the  case.  The  various  acts  of 
the  defendant  corporation  in  the  procuring  of 
the  insurance  were  proper  matters  for  the  con- 
sideration of  the  Jury,  in  connection  with  the 
power  of  attorney,  for  the  purpose  of  deter- 
mining whether  the  corporation  was  acting  hi 
good  faith,  as  agent  of  the  insured,  solely  un- 
oer  the  power  of  attorney,  or  whether  the  exe- 
cution of  that  paper  was  obtained  as  a  mere 
cover  to  conceal  the  true  relation  in  which  the 
corporation  was  acting.  It  appears  from  the 
evidence  that  the  insurance  was  solicited  by 
the  defendant  corporation.  The  policies  were 
issued  upon  the  representalion  of  its  officers; 
the  insurance  companies  relying  solely  upon 
their  statements  as  to  the  condition  and  situa- 
tion of  the  property  to  be  insured.  The  policies 
were  sent  by  mail  to  the  defendant  It  took 
charge  of  them,  and  delivered  them  to  the  in- 
sured, collected  the  premium,  and  remitted  the 
same  to  the  insurance  companies,  deducting 
commissions.  In  certain  cases  policies  were 
sent  to  the  defendant  corporation,  and  its  offi- 
cers submitted  them  to  the  insured,  for  their 
examination  and  aooeplance,  or  rejection.    If 


they  should  be  accepted,  the  amount  of  insur- 
ance would  be  paid  over  to  the  defendant;  if 
rejected,  defendant  returned  the  policies  to  the 
insurance  companies.  Were  all  these  acts  done 
as  agent  for  the  persons  who  desired  insurance, 
or  were  they  done  in  a  different  capacity?  We 
think  the  question  was  one  for  the  Jury»  upon 
due  consideration  of  all  the  evidence. 

In  order  to  make  out  a  case,  the  plaintiff 
was  not  required  to  establish  the  fact  that  the. 
defendant  was  the  agent  for  the  foreign  insur- 
ance companies,  in  the  sense  the  term  "agent" 
is  ordinarily  used,  as  seems  to  be  supposed  by 
counsel  for  appellee  in  his  argument.  The 
Act  under  which  the  action  was  instituted  haa 
an  important  bearing  on  this  question.  It  says: 
"The  term  'agent  or  agents,'  used  in  this  sec- 
tion, shall  indfude  an  acknowledged  agent,  sur- 
veyor, broker,  or  any  other  person  or  persons 
who  shall  in  any  manner  aid  in  transacting  the 
insurance  business  of  any  insurance  company 
not  incorporated  byr  the  laws  of  this  State. 

Suppose  the  defendant  corporation  was  not 
the  agent  of  the  foreign  insurance  companies, 
in  the  ordinaiy  sense  of  that  term,  stiil,  if  it  in 
any  manner  aided  these  companies  in  the  trans- 
action of  the  business,  it  will,  within  the 
meaning  of  the  Act,  be  liable.  Pierce  v.  People, 
106  III.  18. 

Whether,  therefore,  the  defendant  corpora- 
tion had  in  any  manner  aided  in  transacting 
the  insurance  business  in  which  the  foreign  in- 
surance companies  were  engaged,  was  a  ques- 
tion for  the  Jury,  under  all  the  evidence,  and 
that  question  of  fact  should  not  have  been 
taken  from  the  Jury  by  the  instruction  of  the 
court. 

The  Judgment  qf  the  Superi&r  Court  will  be  iv- 
9er$ed,  and  the  eauee  remanded. 
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ABTHAN  et  al.,  AppU.. 

FERGUSON  et  ok 
i Mich. ) 

A.  married  woman  ts  not  empowered  to  make 
aoontiact  of  partnerahipwith  her  husband,  by 


the  Michigan.  Statute'  (How.  Stat  H  aSSMBOM 
giving  to  amarrled  woman  the  right  to  aoquire 
and  hold  property  separate  tiom.  her  husband 
and  free  from  his  Influenoe  and  controL 

(November  28, 1B88.) 

ERROR  to  the  Circuit  Court   for  Jackson 
County  (Lane,  J.),  brought  by  the  phdnt- 


NOTB.— IFjfe  cannot  enter  into  partnenMp  eon" 
tracL  A  wife  cannot  become  a  partner  in  businefls 
either  with  her  husband  or  anyone  else.  The  prof- 
its to  which  the  wif  e*B  right  might  be  recognized 
by  reason  of  her  connection  with  the  business  be- 
came the  common  property  of  herself  and  husband, 
were  entirely  under  the  control  of  the  husband, 
and  could  be  disposed  of  by  him  only.  Miller  v. 
Marx,  66  Tex.  1^  Smith  v.  BaUev,  W  Tex.  663.  A 
married  woman  has  not  capacity  to  contract  a 
partnership  with  her  husband,  even  In  those  States 
where  she  may  embark  In  another  partnership. 
Fahrlee  v.  Bloomlngdale,  U  Abb.  N.  C.  841. 07  How. 
Pr.  2S^  Wallace  v.  Finberir,  46  Tex.  85;  Boyle*s  Es- 
tate, Tucker  (S.  Y.)  4;  Brown  v.  Chancellor,  61  Tex. 
487, 445;  Miller  v.  Marx,  66  Tex.  131;  1  Bates,  Partn. 
( 130.  A  married  woman  who  has  no  separate  es- 
tate cannot,  save  in  a  few  excepted  cases,  make  a 
valid  partnership  contract.  Dunlfer  v.  Jeckn,  2 
West.  Rep.  468,  87  Mo.  288;  Llndley,  Partn.  84.    The 

Erotection  and  the  disabUttr  of  marriafre  have  been 
nkeU  together;  and  the  wife,  when  deprived  of  the 
one,  has  been  released  from  the  other.  Culiers  v. 
James,  66  Tex.  494.  Though  she  has  no  capacity  to 
become  a  partner,  and  yet  does  so,  her  property  stili 
remnlna  hers,  and  her  huBband  cannot  assign  it. 
Howard  v.  Stephens,  52  Miss.  239.    Nor  cun  bis  cred- 
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itorslreach  it.  DanfOrth  v.  Woods,  11  Paige,  9; 
Maghee  v.  Baker,  16  Ind.  254;  Homeffer  v.  Duress, 
Id  wis.  608;  Duress  v.  HomefTer,  15  Wis.  196.  If  her 
husband  borrows  her  separate  property  and  uses  it 
In  a  firm  of  which  he  v  a  member,  she  becomes 
creditor  of  her  husband  (Bovle^s  Estate,  1  Tucker 
(N.  Y.)  4;  Lord  v.  Davison,  9  AIIcdu  181;  Huffman 
V.  Oopeland.  86  Ind.  224;  GUdden  v.  Ta^or,  16  Ohio 
St.  609;  Danforth  v.  Woods,  11  Paige.  9;  fox  v.  John- 
son, 4Del.  Ch.  680;  1  Bates.  Partn.  8 140);  and  as  her 
partnership  is  a  nullity  the  other  partner  may  be 
sued  alone.  Garev  v.  Burruas,  20  w.  Va.  071.  She 
may  claim  as  creditor.  In  case  of  insolvency  of  the 
firm,  for  a  loan  to  it  (Frank  v.  Anderson,  13  Lea. 
C96):  and  the  property  still  remains  hers  as  against 
the  husbands  creditors.  Pioss  v.  Thomas,  6  Mo. 
App.  157.  Where  a  husband  was  in  a  firm  with  the 
wile's  money,  and  she  afterwards  bought  out  the 
other  paitner,  if  a  creditor  of  the  firm  make  a  levy 
she  cannot  replevy  on  a  claim  that  the  assets  are 
her  individual  property.  Clay  v.  Vanwinkle,  75 
Ind.  239;  1  Bates,  Partn.  8  140.  See,  further,  as  to 
wile's  disability  to  contract,  Speier'v.  Opfer, 
posf,  345. 

Rcmifval  of  disdhiHty  by  statute.  Since  Rovified 
Statutes  1881,  coverture  is  no  longer  a  legal  disabil- 
ity, except  in  some  special  cases.   Bennett  v.  Mut- 
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Not. 


ttts  to  review  a  Jud^rment  In  favor  of  the  de- 
fendants in  an  action  for  goods  sold  and  deliv- 
ered.   Affirmed, 

Tlie  facis,  and  question  presented,  are  stated 
in  tlie  opiDion. 

Mr.  Thomas  A.  Wilson*  for  plaintiffs, 
sppellants: 

A  married  woman  may  contract  with  her 
bnsband  in  relation  to  her  sole  property  when 
•no  consideiation  of  public  policy  precludes  ic. 

Ramlall  v.  RttndaU,  87  Mich.  608. 

She  mHy  employ  her  husband  as  her  agent 
to  carry  on  her  busioess  for  her,  and  will,  woen 
conducted  entirely  by  him,  be  bound  by  his 
conduct  and  statements  in  relation  thereto,  and 
notice  to  hiror  will  be  notice  to  her. 

Rankin  v.  Went,  25  Mich.  200;  Ldand  y. 
Collwr,  84  Mich.  418;  Oarew  v.  Mathetot,  49 
Mich.  802. 

Partners  are  agents  of  each  other,  within  the 
scope  of  the  partnership  business;  and  there  is 
no  reason  why  a  married  woman  may  not  con- 
stitute her  husband  her  agent  in  the  capacity 
of  a  partner  as  well  as  in  any  other  capacity.  - 

Bee  1  Lindley,  Fartn.  78. 

Mewrs,  Richard  Price  and  Aastin  Blair 
for  defendants,  appellees. 

Jjojk^f  J,,  delivered  the  opinion  of  the  court: 

This  action  is  brought  in  the  Circuit  Court 
for  the  County  of  Jackson,  on  the  common 
counts  in  assumpsit,  to  recover  for  goods  sold 
and  delivered  to  the  defendants,  doing  business 
at  Jackson  as  Peter  Ferguson  &  Co. 

The  defendants  are  husband  and  wife,  and  the 
plaintiffs  sought  to  show  that,  after  tbi  ir  mar- 
riage, they  formed  a  copartnership,  and  carried 
on  the  n-tail  carpet  business  in  the  City  of 
Jackson  under  the  firm  name  of  Peter  Ferguson 
&  Co.,  and  that  during  such  time  the  goods  in- 
vol  ve<l  in  this  suit  were  sold  to  them;  that  Mar- 
garet W.  Fennison  was,  at  the  time  of  the  for- 
mation of  such  copartnership,  posf^essed  of 
property  in  her  own  right,  of  the  value  of 
|:d0,000,  and  furnished  the  entire  capital  for  the 
busincM,  and  provided  a  place  to  carry  on  such 
business;  that  Peter  Ferguson  had  no  means, 
end  was  to  and  diti  manage  the  business;  that 
the  copartnership  continual  until  after  the  last 
item  of  goods  mentioned  in  the  bill  of  particu- 
lars was  sold. 

This  evidence  was  objected  to  by  defendants' 


counsel,  on  the  ground  that  is  was  not  compe- 
tent for  husband  and  wife  to  enter  into  a  co> 
partnershi p  with  each  other.  The  circuit  court 
sustained  the  objection,  and  directed  a  venliet 
for  defendants.  Plaintiffs  bring  the  case  to  tJiii 
court  by  writ  of  error. 

The  only  question  arising  is  whether  the  fans- 
band  and  wife  can  enter  into  a  contract  of  i^n- 
nership  between  themselves,  and  thus  reada 
themselves  Jointly  liable  for  the  contracts  of  the 
firm  thus  established.  At  the  common  hw 
married  women  were  incapable  of  farmiD<r  t 
partnership,  since  t  hey  were  disabled,  geneiair, 
to  contract  or  to  engage  in  trade;  and  the  faa»- 
band  and  wife  were  wholly  incapacitated  to 
contract  with  each  other.  Whatever  rights  cr 
powers  the  husliand  and  wife  have  to  contnd 
with  each  other,  or  that  the  wife  may  have  to 
enter  into  a  copartnership  to  carry  on  trade  or 
business,  must  be  conferred  by  our  ConstitmioQ 
and  statutes. 

There  was  never  any  impediment  to  the  ic- 
quisiiion  of  property  through  purchase  bj  a 
married  woman.  The  difficulty  was  that  at  the 
ccmmon  law  the  ownership  passed  immediaielj 
lo  the  husband  by  virtue  of  the  marriai^  rela- 
tion. Our  statute  has  not  removed  aO  tlie  com- 
mon law  disabilities  of  a  married  woman.  It  has 
not  conferred  upon  her  the  power  of  tifeme  m£e, 
exceot  in  certain  directions.  It  has  only  pro- 
vided that  her  real  and  personal  estate  acquired 
before  marriage,  and  all  property  real  and  per- 
sonal to  which  she  may  aferwards  become  ei- 
titled,  in  any  manner,  shaD  be  and  remaia 
her  estate,  and  shall  not  be  liable  for  the  debts, 
obligations,  and  engagements  of  her  husband, 
and  may  be  contracted,  sold,  transferred,  mort- 
gaged, conveyed,  devised,  and  bequeathed  by 
her  as  if  she  were  unmarried;  and  she  may  sde 
and  be  sued  in  relation  to  her  sole  property  as  if 
she  were  omnarried.    How.  Stat,  t^g  6295-4S29:. 

In  all  other  respects  she  is  a  feme  cemeri,  and 
subject  to  all  the  restraints  and  disabilities  cod- 
sequent  upon  that  relation. 

A  partnership  is  a  contract  of  two  or  men 
competent  persons  to  place  their  money,  effects, 
labor  and  skill,  or  some  one  or  all  of  them,  is 
lawful  commerce  or  business,  and  to  divide  the 
profits  and  bear  the  loss  in  certain  proportiooa. 
That  a  married  woman  may,  when  she  ha»  her 
separate  estate,  be  a  copartner  with  a  penoa 
other  than  her  husband.  Is  held  in  many  States 


tinuly.  7  West.  Rep.  912, 110  Ind.  197;  Bora  v.  Prath- 
er.l  WPBI.  Rep.  kU7, 103  Ind.  191:  Arnold  v.  Enfirle- 
man.  1  West.  Rep.  4^  103  Ind.  612.  A  married 
womnD  has  the  name  power  to  make  executory 
coiitnicts,  and  is  as  much  I  ound  thereby,  as  if  she 
WHS  unmarried,  except  tlint  she  cannot,  without 
her  liupbiuiii  Joining  her,  enter  into  any  executory 
c<»ntruct  to  sell  or  con\ey  or  mortiraffe  her  real  es- 
tate: nor  ctm  she  convey  or  mortgaire  the  same 
(Rev.  81  at.  ItiSl.  9  6117);  nor  can  she  enter  Into  any 
contract  of  suretyship,  whetlier  as  indorcer,  fruar- 
ant(»r,  or  in  any  other  manner  (Fev.  8tat«  1881, 
8  5110).  M<L«^d  V.  A^Ana  L.  Tns.  Ck).  6  West.  Rep. 
6R3,  1(17  Tnd  S94:  Ward  v.  Berkshire  L.  Ins.  Co.  6 
Wt  ar.  Hop.  fi9e,  108  Tnd.  801;  .Ion-  8  v  EwinK,  6  West 
Rep.  542, 1G7  Ind.  818.  ^1  ere  ptatiitCR  frive  a  mar- 
rit'ri  W(  man  power  to  sell  and  contract  as  to  her 
sepanite  nmperty  and  to  carry  on  bnpinosa,  she  may 
invest  it  in  a  parlnrrphip.  Her  sepHrate  property 
is  still  her*, and  docs  not  become  litil  lofnrher  hus- 
band's debts.  Plnmer  v.  Lord,  6  Allen,  460;  Abbott 
V.  JnoVsoD,  43  Ark.  212:  DupuF  v.  Shcuk,  f»7  Iowa, 
8»>l:  Silvensv.  Porter,  74  Pa.  448;  Newmnn  v.  Mor- 
rifi,  52  Miss.  402.  And  Fee  Edwards  v.  Tlioivps,  66 
Mo.  468,  481;  1  Bates,  Partn.  fi9  137, 138.  But  where 
the  statutes  ^ive  her  no  power,  or  only  a  limited 
power,  to  become  a  partner,  the  rule  of  the  com- 
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mon  law  prevails  and  she  oannot  eater  a 
Uradstreet  v.  Baer,  41  Md.  19;  Frank  t.  Acidenaiv, 
18  Lea,  695;  Carey  v.  Biirruss.  80  W.  Ya  SH:  &t>«« 


y.  Jewett,  18  N.  H.  280;  Todd  v.  CIapp«  118 
405;  and  dicta  In  Haas  v.  8haw,  91  Ind.  d84;  Brown  ▼. 
Clnncellor,  61  Tex.  437, 445;  Miller  v.  Marx,  fi5  T^x. 
131;  Ho wa rd  v.  Stephens,  6S  Miss.  238.  NeTertbetea 
the  question  was  raised  whether  a  married  womaa 
could  l)ecome  liable  as  a  partner  by  so  holding  her» 
self  oiit,in  Rittenhouse  V.  Leiffh,inrMtaB.6B7.  Wben 
the  statute  allows  her  to  carry  ona  tradeseparatety 
from  her  husband,  the  employmeot  of  UiMr  hu»- 
bonds  by  a  firm  of  wives  is  carryinir  on  buslnca 
separately  from  the  husbands,  since  they  arenavDO. 
and  not  owners.  Kutcber  v.  WiUiama. 2  Ocot.  Rcfw 
178.  40  N.  J.  Lq.  4.%.  When  a  married  woman  oar* 
ries  on  a  business  under  the  assumed  name  of  t 
pfirtnership.  she  may  be  sued  in  the  partnereiiip 
name,  and  cannot  plead  her  ooverture  to  clef  ens* 
of  the  action.  Le  Grand  v.  Biifaula  Nat.  Bank,  Si 
Ala.  1  :.'8.  Her  oopiirtners  cannot  deny  her  capucdrr 
to  sue  alone  for  an  aecounti>-g  and  dfeKslutk-B. 
Bitter  V.  Ratbman,  61  N.  Y.  Sri,  A  married  ex- 
ecutrix of  the  estate  of  a  deceased  partner,  the 
flrii)  beinfr  continited  by  wife,  is  not  a  partner,  fnr 
she  receives  profits  as  executrix  and  not  from  her 
own  estate.  Brasfield  v.  French,  60  Miss.  6BBL 
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ander  the  Hurried  Womtm'a  Btatules.  But 
wbere  tbe  atatule  clvcB  Lit  do  power,  or  otil;  a 
limiied  power,  to  become  a  piutrer,  the  rule  of 
tbecotDDioD  law  provides  tbat  she  cannot  cal«r 
a  finn.  It  bat  been  beld  b;  a  ereat  prepoader- 
■nee  of  autborillea,  even  uoder  the  broadest 
etatutes,  that  a  married  woman  has  no  capaciij 
10  contract  a  pannersblp  with  bor  busbond,  or, 
Id  other  words,  to  become  a  member  o{  a  firm 
Id  which  her  husband  isaparlner,  even  In  those 
Stales  in  wbjcb  she  may  embark  in  another  pait- 
nersbip;  and  tboijfch  she  holds  herself  out  as 
nich  |»rtner,  and  her  meani  pive  credit  lo  the 
firm,  ebe  ia  held  not  liutile  for  the  debts,  as  she 
cannot,  bj  acts  or  declnratlons,  remove  her  own 
disablliles.  Lord  v.  Parker,  8  Allen,  127;  liom- 
ker  V.  Bradford,  1  New  En«.  Rep.  467,  HO 
Jlasa.  021;  Vai»y.  S/taie.OllnA.  68*;  Payiit 
T.  Thompmtn,  S  West.  Rep.  1G8, 44  Ohio  St.  19^; 
Kaufman  v.  Bdio^el,  87  Ilun,  140;  Cor  t. 
MiiUr,  64  Teit.l8;  Mayer  t.  Soy»1trfi[}  Md.  408. 

In  tbls  State  a  married  woman  waa  lubject 
to  the  common-law  diubiliiies  of  coverture  un- 
til  tbe  paiiBBEe  of  the  Married  Woman's  Act  of 
ISiUt,  How.  Slat.  gg6306-S-J9n. 

This  Act  does  not  touch  a  wife's  Interests  !d 
herhuBband'spropert^i  and  thcK  remain  under 
the  restrictions  of  the  common  law,  unlets  ther 


from  hia  Inl)urac«  snd  confrol;  and  If  she 
mifcht  enter  Into  a  business  partnership  with  ber 
husband  It  would  subject  ber  propertjr  to  his 
control  In  a  manner  wholly  inconsistent  wtih 
the  separation  which  It  Is  the  purpose  of  tlie 
statute  to  sernire,  and  mlf^ht  subject  ber  to  an 
indefinite  liability  for  bieenga;;ementa.  A  con- 
tract of  panneiBbip  with  her  husband  is  not  in- 
cluded within  tbe  power  granted  b^  our  statute 
'n  married  women. 

This  doctrine  was  laid  down  in  Eat»at  v. 

hepardton,  ft3  Mich.  8,  and  we  see  no  reason 
for  depnriinK  from  It,  Tbe  imporaat  and 
sacred  relaiiona  between  man  and  wire,  nhldi 
lie  at  Ibe  verr  foundation  of  civilized  society, 
arenottobealsiurbed  and  destroyed  by  conten- 
tions which  may  arise  from  such  a  community 
of  property  and  a  Joint  power  of  disposal  and  % 
mutual  liability  for  tbe  contracts  and  obliga- 
tions of  each  other. 

The  judgment  o^  Iht  Court  below  mutt  be  t^- 
firmed,  with  eotti. 

The  other  Juatices  concurred 
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moved  by  tbe  Act,  and  one  who  relies  on  awlfe' 
contract  must  show  the  facts  in  order  that  it 
may  appear  whether  ebe  had  capacity  to  moke 
U.    Bduardt  v.  McEvhitt,  51  Mich.  ifll. 

Tinder  our  slatuies  a  wife  bns  no  power  to 
contract  except  in  repard  to  ber  separate  prop- 
erty. Tbe  Oonstituiion  and  statutes  are  clear 
against  her  ri;:ht  to  make  a  mere  personal  obli- 
gation nnconnccted  with  property,  and  not 
chareing  It,  so  that  she  cannot  become  person- 
ally liiund  Jointly  with  her  husband,  nor  as  a 
■iireiv, by  merepersonal  promise,  Jie  Vrietv. 
Canl^iTi,  89  Mich.  ZS.y,  We»t  v.  Laraway,  28 
Uleb.  404;  Emery  v   Zonf,  20  HIch.  481. 

In  /n>n«T.  Marble,  87  Mich.  82S,  Mr.  Jvttiee 
Campbell,  speakinc  in  reference  to  a  lease,  said: 
"Tlielangnageot  the  statute  Is  no  broader  than 
the  equitable  mica  concerning  separate  prop- 
erly, laid  down  In  the  same  words  in  meet  of  tbe 
oltidci-islons.  The(lisabi1ili(!>  of  tealimonvare 
entirelv  InconBistent  with  the  idea  that  husband 
and  wife  may  deal  wiib  each  other  ae  third  per- 
sons can.  'This  la  impossible,  if  they  cannot 
leslifj  coDceminjt  these  conlmcts;  and  when 
the  law  recognizes,  as  it  always  has  done,  Ibe 
peculiar  power  of  subaiantial  coercion  possertv 
ol  by  husbands  over  wives,  il  would  not  be 
pDver  to  infer  any  legal  intent  lo  remove  pro- 
teriinn  against  such  influence  from  any  vague 
provisicins  which  no  one  suppose*  were  ever 
actually  designed  (o  reach  sucb  a  ri'sult,  and 
which  can  only  be  madeiodoit  by  an  extended 
cot  slruction.  Anyone  can  readily  see  the  mls- 
cliiefs  of  aI1onin((  persons  thus  related  to  put 
thriiiselves  habitually  in  business  antagonism; 
•Dd  Icgiklaiion  whteh  can  be  construed  hb  per- 
mitting it  is  so  radically  opposed  to  the  system 
wliieh  Is  found  eml>odi«Kl  in  our  statutes  gener- 
ally that  it  should  be  plain  enough  to  admit  of 
no  other  meaning. 

It  is  tbe  purpose  of  the«e  stalulcs  to  secure  to 
n  mnrried  wiinian  the  right  to  acquire  and  hold 
l<i(>[-erty  separate  from  tier  buslmnd,  and  bee 
■^UltA. 


...Xlota... 


--> 


A  in»rrled  womiut  <•  itot  empowered  to  oon- 
tnwt  JolDtlr  « iLb  ber  husband  In  rererence  to 
propertT  lield  Xtf  Uiem  Jointly  by  entlrellea,  t>r 
tbe  UloMi[anntatul« mow.  Btat.  HSSW  sera-, em- 
powering ber  to  oonttaot  In  referenee  to  lier  sep- 
arate property. 

(November  It,  1888.) 


IHTi  "Fflrran.l  v.  Di«li«nr,  9  Cilo.  SM.  Her  con- 
tract belDR  void  at  common  law.  no  debt  ever  ei- 
Istod  untler  It,  and  lipnce  It  turnlnlies  no  dinstder- 
■tlnn  foraBul)ffquent  |jromtoe  made  durinp  wiiic 

Condon  v.  Bttrr,  4  i;ei 


New  Euij.  Riji.  SW; 

^ B.  a  N.  J.  L.B.    If 

tbe  wife  acta  as  her  liustmnd's  OKent  iir  atlom 


and  W  be  aiitliorlie  ber  to  rtcclve  and  pay  inoneV. 

Bicm,  he  will  tie  t-ouml  hy  her  FUuh  afo.    Tnicj  v. 

ii,.t,nn  Palm.  ««:  Sciifiournc  v.  UlncliBlone,  S 
I;  Wynne  v.  Wynne,  4  Man.  b  0,  SSi.  hn 
""-'""nt  Ui  the  wife,  hor  autJi'irltv  to  re- 
stated.   OtUe;  v.Uuy.£Maa.&a. 

A  married 


a  plea  of  payment  ti>  the  w 

ccive  should  lie  r ■     "• 

ira.4Jur.  Lild. 


MlCHIOAB  SoiltBHB  COUBT. 


ERROR  to  the  Circuit  Court  for  Wayne 
CouDty  (Speed, /.)■  brought  by  defendaota, 
to  review  a  judKmeiit  in  favor  of  the  plaintiffs 
In  an  action  bn  work,  labor  and  material. 

Bet>eried, 

Tbe  facia,  iind  question  presenled,  are  staled 
in  tbe  op! Dion, 

Mr.  Jolm  0>  Hftirler  for  defendants, 
appellants. 

Atr.  John  W»rd,  for  plaintiffs,  appellees: 

Howell's  Statutes,  g  6295,  providing  that  all 
property,  real  and  personal,  wblch  a  woman 
mav  acquire  before  or  afier  marriage,  shall  be 
and  remain  tbe  property  oF  sucb  female,  and 
section  fl2ST,  providing  that  actiona  may  be 
hrouebt  by  and  againat  a  married  woman  in 
relation  to  her  sole  property  in  the  same  man- 
ner as  if  she  waa  unmarried,  have  been  con- 
■trued  liberally  in  the  dire''t!on  of  cooferring 
on  married  women  the  right  to  actiuire  and 
hold  properly  aad  to  contract  regarding  it. 

Tillman  v.  SAaekieton,  15  Mich.  441;  Ik 
Yria  v.  OoiikUn,  33  Sllch.  356;  Wat  v.  Lara- 
vay,  28  Micb.  4G4. 

Ileal  and  peraonal  estate  mentioned  in  sec- 
tion 6295,  and  sole  property  in  section  6297,  are 
coextensive  and  equivalent  to  property  righta, 
and   contracts  pertaining  to  such   rights  are 

E6ed  v.  Buy*.  44  Mich.  ~  ~ 


I  Mkh.  847;  JaeOt  \ 


FUur  T,  Protin.  % 
MiOer,  60  Mich.  130. 

Bucb  a  right  is  one  regarding  wblcb,  under 
Uie  statute,  ■be  might  contract. 

!«■>(,  J.,  delivered  tbe  opinion  of  the  conit: 

This  HclioD  was  brought  in  the  Circuit  Court 

for  tbe  County  of  Wayne,  to  recover  for  work 

and  labor  and  materiaj  fumiabed  hy  plaintiff! 
~  e  erection  of  a  building  on  premises  owned 
jointly  bv  defendants,  who  are  husband  and 
wife.  Flaintlffa  bad  verdict  and  Judgment  Id 
the  court  below  for  $397.07.    Defendants  bring 

On  tbe  trial  plaintiffs  gave  evidence  tending 
show  that  t>etweeD  the  33d  day  of  October 
and  the  7lh  day  of  December,  18^,  tbey  made 
a  contract  with  tbe  defendants  jointly  for  fur- 
niabing  tbe  material  and  doing  the  work  in 
building  and  repairing  a  dwelling-bouae  and 
saloon  upon  premises  owned  jointly  by  the 
defendants  in  thu  City  of  Detroit;  that  the  con- 
tract price  waa  $303,  and  the  extra  work  done 
$13.50.  At  tbe  lime  tbe  contract  was  first 
talked  ovc^r  the  defendants  were  together,  and 
agreed  to  let  the  plaintiffs  know  the  next  day 
whether  they  should  go  on  wilb  the  job.  Tbe 
next  day  Mrs.  Opfer  called  upon  tbe  plaintiffs 
and  said  they  should  go  forward  with  the 
work.  When  tbe  work  waa  about  halt  com- 
pleted, plaintiffs  called  upon  Mrs.  Opfer  for 
money,  when  she  told  them  she  had  ii  in  the 
bank,  and  Uie  neit  day  would  pay  tbem  $100. 
No  part  has  ever  been  pud. 


Undent  future  rlsbt,  and  operates  against  her  but 
by  war  or  eetoppeL  Hallonsr  v.  Hotan,  Vt  >.  T. 
IIB,  10  Am.  Bep.  830.  At  oommoD  law  Hie  pronlse 
of  a/emccofettODUIdnot  be eoloroed asalbst  her, 
unleaaslieb^ida  aeporate  estate.  No  personal  Oe- 
orec  oould  be  made  acalnaC  tier,  but  ber  oontEuK 
operated  as  an  appolntittent  out  at  ber  separate  es> 
tate.  AnthorlUea  otted  In  Condon  v.  Bacr,  4  Orat 
Rep.  U0, 49  N.  J.  I>.  B8.  Hie  oontract  of  a  married 
woman,  uoleas  for  the  baneflt  ot  lienMf  or  bar 
senuate  estate,  oumot  be  entoroed  agaliHt  her  es- 
tatoT  etoweU  V.  Qrlder,  48  Ju^JWl  A  vo^.^mb- 


IH,  108  Ind.  02.  A  mHrrled  woman  cannot  cxecnte 
anr  valid  releuse  of  ber  dower  in  the  reul  eelate  of 
ber  bustmnd  In  anrotherwaytbaDbr  loinlng  wltli 
blm  Id  aconveyancti  toattifrd  person.  Tompkins 
V.  Fouda.  t  Fatse,  iW;  HhIodv  t.  Horan.  U  Abb. 
Fi,N.H.2B.5.  The  jolDlnKwlthtbe  huabund  to  bis 
oonvej-aaoe  la  tiut  a  relcnse  by  tbe  wlto  of  a  oon- 
!  L.  II  A. 


Bep.  IST.    Where  it  distinctly  appeals  that  tha  oc 
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The  claim  on  tbe  part  of  defeDdants  is  that 
the  work  was  not  aone  in  accordance  with 
the  terms  of  the  contract,  but  was  so  bud  as  to 
be  practically  worthless.  Evidence  was  then 
given  by  plaintiffs  that  the  work  was  done  in 
aocordunce  with  the  contract.  The  defendant, 
John  Opfer,  also  testified  that  the  contract  was 
made  with  himself  alone,  and  that  his  wife 
was  not  a  party  to  it 

It  was  shown  on  the  trial,  and  not  disputed, 
that  the  defendants  were  husband  and  wife, 
and  that  tbe  premises  on  which  the  work  was 
done  had  been  deeded  to  them  jointly,  as  hus- 
band and  wife,  about  three  months  before  the 
making  of  the  contract,  and  that  the^r  occupied 
tbe  premises  at  the  time  of  the  making  of  the 
contract,  and  had  continued  to  occupy  them 
ever  since.  But  while  the  repairs  were  going 
on  tbe  defendants  did  not  occupy  exclusively 
the  portion  of  the  building  undergoing  repairs. 
The  building  was  a  saloon  and  dwellmghouse 
together. 

At  the  close  of  the  testimony  the  counsel  for 
defendants  requested  the  court  to  instruct  the 
jury:  (1)  that  in  this  case  no  verdict  can  be 
Tenderea  against  Mrs.  Opfer;  (2)  that,  under 
the  pleadings  and  evidence,  the  plaintiffs  can- 
not recover.  These  instructions  the  court  re- 
fused to  give,  but  submitted  the  questions  to 
the  jury  upon  the  claims  made  by  the  respect- 
ive parties  under  the  contract,  directing  the 
jury  tha^  if  the  contract  was  made  with  the 
two  defendants  and  the  work  was  done  in  sub- 


stantial compliance  with  the  contract,  their 
verdictf  must  be  for  the  plaintiffs;  if  not  so 
done,  then  the  jury  should  allow  what  the 
work  was  reasonably  worth.  If,  however,  the 
contract  was  made  with  John  Opfer  alone  and 
not  with  the  two  jointly,  then  the  plaintiffs 
could  not  recover. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  give  defendants'  requests  in  charge  to 
the  jury,  and  upon  the  charge  of  the  court 
directing  the  jury  that  if  they  found  the  work 
was  not  in  substantial  compliance  with  tbe 
contract,  yet,  if  they  found  there  had  been  an 
acceptance  of  tbe  work—that  is,  if  the  defend- 
ants had  the  benefit  of  it,  availed  themselves  of 
it— then  the  plaintiff  should  recover  what  the 
reasonable  value  of  the  work  was,  irrespective 
of  tbe  contract.  Under  this  char^  the  jury 
found  that  the  contract  was  a  jomt  one  be> 
tween  the  husbuid  and  wife,  but  made  some 
deductions  by  reason  of  the  work  not  having 
been  done  in  accordance  with  the  contract, 
and  undoubtedly  undertook  to  allow  what  the 
work  was  worth. 

The  real  point  in  controversy  here  is,  how- 
ever, whether  the  wife  can  be  held  liable  upon 
a  joint  contract  with  her  husband  for  improve- 
ments made  upon  real  property  owned  by  them 
jointly.  By  tbe  rules  of  the  common  law,  a 
,  married  woman  has  no  power  to  bind  herself 
by  contract,  or  to  acquire  to  herself  and  for  her 
exclusive  benefit  any  right  by  a  contract  made 
with  her.    A  married  woman  could  not  be 


tract  Is  for  the  benefit  of  a  married  woman  or  for 
the  benefit  of  her  estate,  her  rtffhta  and  liabilities 
•re  the  same  as  if  she  were  sui  juris.  Juohert  v. 
Johnson,  6  West.  Rep.  880, 106  Ino.  488.  A  married 
woman*8  judgment  note  for  the  purchase  money 
of  land  Is  valid,  although  It  contains  no  redtai  of 
tbe  oooalderation.  flamilton  v.  Baum  (Pa.)  4  Cent. 
Bep.  708.  Her  oontraot  by  which  she  charges  her 
sepazate  estate.  In  equity,  with  the  pavment  of  a 
debt  need  not  be  in  writing.  Elliott  v.  iiawhead,  1 
West  Bep.  16E,  48  Ohio  St.  171.  A  note  given  by 
her  after  having  applied  for  the  benefit  of  the  Act 
of  April  8, 1878,  for  money  borrowed  to  enable  ner 
toengage  in  busineflB,  is  valid  as  against  her.  Zum 
v.Noedel,  4  Gent.  Bep.  858, 118  Pa.  888.  Under  the 
Laws  of  Maine,  a  married  woman  may  bind  herself 
by  her  promissory  note  as  if  sole.  Howes  v.  Ben- 
net  (Maine),  2  New  Bag.  Bep.7L  Where  the  law  of 
the  State  where  she  rerides  authorises  her  to  bind 
herself  by  a  promlssoiy  note,  such  note  is  enforce- 
able in  this  State.  Gibson  v.  Sublett.  88  Ky.  666. 
While  she  may  bind  herself  by  an  executory  con- 
tract for  peiBonal  property  purchased  by  her  for 
her  own  use,  and  the  ownership  and  title  to  which 
vests  in  her,  even  though  suon  property  be  con- 
tracted for  and  delivered  to  anotner  in  her  behalf, 
■he  cannot  so  bind  herself  'v^ien  property  is  vur- 
ehased,  the  title  to  which  is  to  vest  in  another. 
Chandler  v.  Spencer,  8  West.  Bep.  880, 100  Ind.  6G8. 
See  power  of  married  woman  to  contract  under 
statute  removing  disabilities.  Artman  v.  Ferguson, 
antCn  848. 

Party  rwt  estopped  v^iere  no  UocA  ea/pacUy  to  eon^ 
tnxet.  Where  there  is  no  legal  capacity  to  oootract, 
a  party  will  not  be  estopped  by  falsely  representing 
that  he  has  capacity.  That  is  especially  the  case  in 
respect  to  infants  and  married  women  laboring  un- 
der the  common-law  disabilities,  the  law  Imposing 
the  disqualification  ftom  motives  of  public  policy, 
and  for  the  safety  of  those  regarded  as  weaK.  and 
needing  this  protection.  Keen  v,  Coleman,  ?d  Pa. 
aW;  LoweU  v.  Daniels,  2  Gray,  IGl;  Goulrling  v. 
Davidson.  28  N.  Y.  604;  Bodine  v.  Klileen,  53  N.  Y. 
06.  But,  the  reason  of  the  rule  ceasing  with  the  re- 
moval of  the  incapacity,  the  rule  falls.  In  the 
management  and  control  of  her  separate  property, 
when  acting  by  aorents,  a  feme  covert  is  answerable 
for  the  f  raudtf  of  her  a^rent  while  acting  within  tbe 
•cope  of  the  agency,  although  the  fraud  may  be 
without  her  knowledge  or  a«»8ent.  Baum  v.  Mul- 
len, 47  N.  Y.  577;  Bodine  v.  Killcen,  53  N.  Y.  90.    She 

2  J..  U.  A. 


will  not  be  estopped  by  a  recital  in  the  mortgage, 
if  in  fact  the  loan  was  to  her  husband,  where  the 
facta  are  known  to  the  lender.  Orr  v.  White,  4 
West.  Kep.  482, 106  Tnd.  84L  The  mere  signing  of 
the  paper  and  receiving  and  passing  over  the  money 
to  her  husband  does  not  give  it  even  the  ^  emblance 
of  a  loan  to  the  wife.  The  debt  is  her  husband^s 
notwithstanding.  Veal  v.  Hurt,  68  Ga.  728;  Way  v. 
Peck,  47  Conn.  28;  Athol  Mach.  Go.  v.  Fuller,  107 
Mass.  487.  A  married  woman  will  not  be  estopped, 
by  accepting  extension  of  execution,  from  bringing 
ejectment  to  recover  real  estate  sold  under  Judg- 
ment on  a  mortgage  bond  made  by  her.  Van  Dyke 
V.  Wells  (Pa.)  2  Gent.  Bep.  771;  Oaldwell  v.  Walters, 
18  Pa.  70.  Tbe  estate  of  a  party  who  was  Incapable 
of  conveying  by  deed  cannot  be  barred  by  estop- 
pel in  paf6.  Lowell  V.Daniels,  2  Gray,  170.  A  wife's 
common-law  disabilitv  to  make  a  contract  for  the 

{purchase  of  real  estate  exists  as  fully  as  it  did  be- 
ore  the  enactment  of  the  Married  Woman*8  Act  of 
March  2ft,  187S.  McFerran  v.  Kinney,  5  West.  Bepw 
44^  Mo.  App.  664. 

Estoppel^  €U)eitrineapjAiesU)  married  toomen.  The 
tendency  of  modem  authority  Is  strongly  towards 
the  enforcement  of  the  estoppel  against  married 
women  as  against  persons  suifuris^  with  little  or  no 
limitation  on  account  of  their  disability.  And 
where  by  fraud,  misrepresentation  or  concealment 
she  leads  another  into  contracting  with  her,  she 
will  not  be  permitted  to  gainsay  reprosentailons 
which  may  nave  induced  another  to  act,  who  in 
good  faith  relied  on  them.  Cupp  v.  Campbell,  1 
West.  Rep.  258,  108  Ind.  218:  Gglesby  Goal  Ck).  v. 
Pasco,  79  IlL  164;  Powell*s  App.  96  Pa.  408; 
Bigelow,  ISstop.  613;  Cooley,  Torts,  117.  Wherever 
statutes  have  gone  further  and  enabled  married 
women  to  enter  into  contracts  as  though  single, 
there  is,  of  course,  no  reason  why  the  doctrine  of 
estoppel  should  not  apply  to  them  without  any 
limitation  (see  2  Pom.  Eq.  Jur.  278,  citing  Dingens 
V.  Clancey,  67  Barb.  666:  Fryer  v.  Rishell,  84  Pa. 
621;  Towles  v.  Fisher,  77  N.  C.  437;  Godfrey  v. 
Thornton.  46  Wis.  677);  and  even  she  may  thus  be 
estopped  by  the  acts  of  her  himband.  McGaa  v. 
Woolf ,  42  Ala.  889;  Bodine  v.  Killcen,  63  N.  Y.  9& 
Treman  v.  Allen,  15  Ilun,  4;  Lyman  v.  CeRsford,  15 
Iowa,  229:  Schwartz  v.  Saunders  46  111.  18;  Grove  v. 
Jeager,  60  111.  249;  Upeliaw  v.  Gibson,  53  Miss.  344; 
Hockett  V.  Railcy,  86  111.  74;  but  see,  for  circum- 
stances in  which  she  has  been  held  not  estopped, 
Gglesby  Coal  Co.  v.  Pasco,  79  III.  164;  Upshaw  v. 
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MlCmOAX  SUTBEMB  GOUBT. 


Not., 


■lied  upon  ■  mttre  personal  contract  made 
during  coverture,  Blthougb  joloed  irtth  ber 
buflUan'l,  aa  Blie  bad  do  ffeocral  power  to  cou- 
Iracl.  Wlistcver  power  iLe  wife  has  to  con- 
tract is  coaferred  bj  Ibe  Cod  slit  u  lion  and  stat- 
nles.  Our  Htalule  lias  not  removed  all  tbe 
conimoTi  law  disnbililies  of  married  women. 
It  has  not  conferred  upon  ber  llie  powers  or  a 
femt  aoU,  except  In  certain  directions.  Sbe 
nns  no  power  to  coctract  except  in  regard  to 
lier  Bepnrate  propertj.  IIow.  Stat.  g§  6205- 
6207;   Jenne  T.  MarbU.  87  Micb.  816. 

In  ibU  case  tbe  property  to  be  improved  and 
benefited  mus  held  by  busbnnd  and  wife  Jointly, 
ftnd  not  as  tbe  separate  property  of  Ibe  wife. 
Only  at  tbe  denib  or  tbe  biisband  could  tbe 
wifeclnim  i(  fi9  licr  separate  property.  During 
tbe  lives  of  botb  ueiilier  Las  an  absolute  inher- 
itable  inlrrcst;  neitlicr  can  be  said  to  bold  an 
tindividid  Imlf.  Tbey  take  by  entireties.  And 
«t  ibe  deatb  of  the  wife  tbe  whole  paEscs  at 
once  to  t)ie  husband.  Manwaring  v.  Ptnecll, 
40  Mich.  871;  AUm  v.  AOen,  47  Mich.  71; 
j£t'.a  Inn.  Co.  V.  lietk,  40  Micb.  841. 

Neither  baa  siicfa  •  aeparole  Interest  that  he 
or  she  can  sell,  ininimher  or  devise,  or  which 
bis  or  lier  heir  con  1  iubi-rlt.  Vinton  v.  Bea- 
mer,  H  Mich.  650;  *ViA<r  t.  Ptuvin,  26  Mich, 
847. 

It  la  an  entirety  in  which  hotb  take  tbe  same 
anil  iiiSL'barable  Interest.  Neither  can  affect  tbe 
other's  ngbis  by  a  separate  transfer,  and  what- 


ever will  defeat  the  Interest  of  one  will  defeat 
tbe  other'a.  Vinton  v.  Btnmer,  ntpra.  Tbis 
is  not  such  separate  property  of  the  wife  as  tbe 
statute  gives  oer  power  to  make  contracts  in 
relailoQ  to.  Sbe  can  neither  sell,  incumber  nor 
control   it  white  living,   nor  devise  It  at  her 

death.    It  is  r—  '" 

be__^  _.,, 

law  dinabllities  of  a  married 


must  show  tbat  It  relates  to  her  separate  prop- 
erty. The  wife  is  liable  lo  be  sued  upon  con- 
Iracta  or  engt<gemcnu  made  by  ber  in  cases 
where  her  hut&nd  Is  not  in  law  liable. 

In  BoMett  V.  SkeparOton.  63  Hicb.  8,  this 
court  held  Ibat  tbe  wife  could  noi  become  a 
partner  In  business  with  her  husband.  Tbte 
ruling  Is  followed  in  Artmaa  v.  FtT'gfuon, 
ante,  813  (decided  at  tbe  present  term  of  this 
court).  In  Ruttel  v.  Peopitfi  Sav.  Bank.  39 
Micb.  671.  Mr,  Justice  Cooley,  In  apeaking  of  a 
case  in  wbich  a  married  woman  bad  indoned 
the  note  of  a  corporation,  says:  "  Such  a  con- 
tract is  therefore  not  within  the  words  of  the 
statute.  Neither  Is  it  within  the  spirit  of  tbe 
statute,  for  that  had  in  view  tlie  relieving  of 
the  wife  of  disabilities  which  operated  unfairly 
and  oppressively,  and  which  hampered  her  in 
tbe  control  and  dieposttton  of  ber  property  for 


Ofbann.  BS  MIn.  Stl:  Ucltetb  v.  Trnbue,  OS  Mo.  »U. 
The  law  of  estoppel  can  sctaolitoa  tnarrled  wumBn 

only  in  reHn4wt  tu  lier  aepanile  Delate,  el  tlier  rllrectir 


e- 1  the  prnperty.  e 


winnble 


Ike  unm  tloin.  Wnr.1  v.  Derkshlre  L.  I'S.  Cn.  S 
West.  Hep.  <>0S,  lOS  ln<l.  801.  Bv  Ihls  Iceli'Intlon,  a 
marred  u-omno  (s,  as  to  Iter  eeininile  eetiile,  ro- 
lievnl  froiDiill  tlic  rt«lrletlnns  iiniHweil  upon  her 
tiT  tlie  cfimmiiD  faiw,  nnd  la  to  Iv  tmitsd  an  If  she 
waSB/frnt**-,    A.n!<lerv.Vi 


<n<l,  8  Lnn* 


120.    Sh 

.. ,_ ... , _ip«i-lty  t.. 

confcrioi)  bv  Mat  me,  and  muv  bceetuupeil  bj 

"  '     ulijcct  loan  the 

■esntralnrt  otlipra 

.-,  .    'elv.s.    Pliern-- 

Y.  an;  n<Kllnc  V.  Klllecn,  SI  N.  Y. 


of  Uie  etilnrircit  capei-lty 

Cct.  confcrioi)  by  Matiile,  and  muv  bceetupneil  _, 
eracUnnd  deehniUon^ an'l  toouhjccl  Ui  all  the 


wwhlvh  the  Ui' 

with  full  ciirini'lty  tn  hl-I  lorthcnvi 
V.  Eldir.  24  N.  Y.  an;  DiKlInc  v.  Kll>i>i.-ii.i>i  i<.  i.x 
A  raarrkil  wr.mnn  cainnni  lieeet(ip|>eil  iVranytUlna 
In  tlic  nature  uf  a  cuntroet:  liut  where  It  wimla 
■mount  tu  H  frvltd  to  iillnw  her  tn  retiiiillale  hrr 
•L-iB.  she  te  eetoiJpcd,  ll<«ltnv  y.  r.'w.'ll,  K  N.  C. 
H.   Tbe  fraud  ounBlsts  lu  Ibe  duniul  of  what  waa 

aL.n.A. 


itpa  the  wtrefrom  aettlns  up  au^ 

,-iob  oredltfir's  demand.   Chrponter 

V.  Carpenter.  2B  N.  J.  Bq.  IH.  Bo  where  the  hiw- 
benil  fin*  takiMi  title  to  property  In  his  own  nHme, 
wllb  his  wifq's  knciwledite,  and  ahe  hna  permitted 
bim  for  years  to  represent  the  property  to  t>e  bis, 
eonity  will  not  protect  the  t>rop*rty  from  the  hus- 
band's creditor^,  even  It  the  deelgn  to  create  a 
truat  In  favorof  the  w  fe  were  clearly  eetsbiiBhed 
bv  the  evldeooe.  Dudd  v.  Atltln'on,  80  N.  J.  Rq. 
Rt!;  Luera  v.  Itninjea,  U  N.  J.  Eg.  El:  City  Nht. 
nnnk  V.  H-mlltoD,  M.  102:  Ikwon  v.  Evoland,  2U 
N,  J.  Efl.  tSH.  1  he  wife  ounnut  stand  by  und  bear 
hlma»~ert  rlirhia  for  her  and  In  her  bchfllf,  or  do 
wronff  tor  htr  benefit,  or  refuse  to  do  what  tier 
leiml  duty  niiulrw,  and  reoiiue  rrvponelbtllty. 
Lindner  v.eeliler,  61  Tbirb.  ass.  Hhe  Is  estopped  by 
cDiiglnif  lender  lo  believe  a  slute  of  facta   which 

KhllP  In  factlt  ■•  annthcr.  ViiBe)  v.  Leiohner.  Si 
Ind.  liS;  Cupp  v.Catnpbell.l  WeeLBopJSt,  103  IndJEIS. 
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render  becBelt  penoDallv  responsible  upon  en- 
gagements for  any  and  ever^  consideration 
which  would  support  a  promise  at  the  com- 
mon law  .  .  .  The  test  of  competency  is  to  be 
found  in  ttiis:  that  it  does  or  does  not  deal  with 
the  indUvidual  estate.  Possible  incidental  ben- 
efits cannot  support  it," 

There  is  no  conflict  of  authority  upon  this 
question,  that  the  contract  of  a  married  wouum, 
to  he  enforced,  must  have  relation  to  her  sep- 
arate wtate.    in  the  present  case,  the  property 


being  held  by  nusoand  and  wife  Jointly,  by 
entireties,  it  cannot  be  treated  as  her  separata 
property  so  tbat  sbe  l>eoomes  liable  under  the 
contract,  even  if  one  was  made  as  claimed  by 
the  plalnUHs.  The  action  cannot  be  main- 
tainol  against  the  defendants  jointly.  As  this 
must  dispose  of  the  case,  we  need  not  discuss 
tbe  other  questions  raised. 

I7ie  judgment  €(f  the  Court  below  mv$i  b§ 
reversed,  teith  eoets,  and  a  new  trial  ordered^ 

The  other  Justices  concurred. 


MmNBSOTA  SUPRBMB  COURT. 


FhiUp  8.  HARRIS,  Betpt., 

9. 

CORLIES,  Chapman  &  Drake,  Appt$. 
(....ICinn.....) 

*A  Ifimiio  of  a  building  contained  aproylBlon  tbat 
if  at  any  time  during  the  term  the  demised 
premises  **8hould  be  rendered  partially  untenant- 
able hy  lire  or  the  elements,"  but  the  busineBS  of 
tbe  lesne  oould  stiU  be  oonduioted'  therein  while 
the  same  were  betaiir  repaired,  then  the  lemar 
should  repair  the  flame  as  soon  as  practicable,  the 
oocopanoy  of  the  lessee  to  oonttnue  durlnjr  such 
reDBirs,  and  for  such  oooupancy  he  should  pay 
the  fair  value  until  the  repairs  were  completed, 
and  thereafter  the  rent  stipulated  in  theleB8e,as 
if  no  such  disturbance  bad  occurred.  During 
the  time  the  basement  of  the  building  became  so 
wet  and  unhealthy  as  to  be  untenantable  by  rea- 
son of  springs  of  water  percolatiofir  and  ooslnff 
through  and  under  the  basement  wnlls. 

Held,  that  the  bssement  was  not  rendered  untenant- 
able **by  the  elements,**  within  the  meaning  of 
the  lease.  That  it  refers  only  to  some  sudden, 
miusual  or  unexpected  action  of  the  elements, 
as  floods,  tornadoes  and  the  like,  occuiilng  during 
the  tenn,  and  not  to  the  natural  and  ordinary  re- 
sults of  an  efficient  cause  existing  at  the  time  of 
the  demise,  such  as  the  manner  of  construction 
of  the  building  or  the  nature  of  the  soil  upon 
which  it  was  erected. 

(January  80, 1880.) 

APPEAL  by  defendant,  a  corporation,  from 
a  judgment  of  tbe  District  Court  of  Ram- 
sey County  (Wilkin,  J,),  in  favor  of  the  plaint- 
iiis  in  an  action  for  rent.    Afflrmed, 

The  facts,  and  question  presented,  are  stated 
in  the  opinion. 
Meun.  Tonn^  A  Lig^htner  for  appellants. 
Meurs,  Warner  A  Lawrence  for  re- 
spondent 

MltchelL  /.,  delivered  the  opinion  of  the 
court: 

Tie  defendant lenficd  from  the  plaintiff,  for 
a  term  of  veiirH,  tbe  tlrst  slory  and  basement  of 
a  brick  binliling  in  the  City  of  St.  Paul.  The 
lease  contained  tlic  following  provision,  to  wit: 
"If  at  Ruv  time  during  f«nid  term  the  demised 
premises  slin  11  t,e  rendered  pttrtinlly  untenant- 
able by  fire  or  tlio  clenicnta,  but  so  that  tbe  busi- 
nens  then  licing  done  tl.crciii  can  be  success- 
folly  conduclcd  tticrciu  while  the  same  are 
being  repaired,  then  said  party  of  the  first  part 

•Head  note  by  the  Ck>nRX. 
2L.RA, 


(the  lessor)  shall  properly  repair  the  sameas  soon 
as  practicable.sfter  notice  thereof  in  writing,  and 
occupancy  and  use  thereof  shall  be  continued 
during  said  repairs,  and  for  such  occupation 
and  use  the  fair  value  thereof  shall  be  paid  in- 
stead of  said  rent,  until  such  repairs  shall  have 
been  completed;  whereupon,and  thereafter  rent 
under  ana  according  to  this  lease  shall  be  there- 
after paid  as  if  no  audi  disturbance  had  oo- 
currea." 

The  court  below  found  that  during  the  term 
"The  said  basement  became  so  damp  and  wet 
and  unhealthy  as  to  be  untenantable  and  unfit 
for  use  by  the  defendant  in  Its  business;  that 
said  premises  were  so  rendered  untenantable  by 
springs  of  water  percolating  and  oozing  through 
and  under  the  walls  of  said  basement  from  the 
exterior  of  said  building." 

The  sole  question  1b  whether  upon  these  facts 
the  basement  was  rendered  untenantable  ''by 
the  elements,"  within  tbe  meaning  of  the  lease. 

The  terms  *'the  elements"  and  ''damages  by 
the  elements"  are  somewhat  uncertain  and  in* 
definite  expressions;  and  very  little  aid  will  be 
deriyed  from  resorting  to  any  technical  or 
scientific  discussion  of  the  meaning  of  tbe  word 
elemente.  We  should  rather  look  to  see  whether 
tbe  word  has  receiyed  any  fixed  and  accepted 
meaning  in  the  language  of  leases,  and  take  tbe 
contract  by  its  four  corners  and  try  to  ascertain 
how  such  an  expression  would  be  ordinarily  un- 
derstood by  conyeyancers  and  business  men 
The  expression  "by  fire  or  the  elements"  occurs 
twice  elsewhere  m  this  lease.  Immediately 
preceding  the  proyision  quoted  is  one  to  the  ef- 
fect that  if  the  premises  shall  at  any  time  dur- 
ing the  term  be  rendered  wholly  untenantable 
"by  fire  or  the  elements,"  and  the  injured 
premises  can  be  rebuilt  or  repaired  within  three 
months;  then  the  lessor  is  to  rebuild  or  repair, 
if  the  lessee  shall  so  reouest,  "within  ten  days 
after  such  occurrences;  otherwise  such  occur- 
rences shall  operate  to  terminate  the  lease. 

It  is  apparent  that  the  expression  "by  fire  or 
tbe  elements"  is  used  in  the  same  sense  in  both 
instances. 

The  lease  also  contains  a  coyenant  on  part  of 
the  lessee  to  surrender  the  premises  at  the  ex- 
piration of  the  term  in  as  good  condition  as  the 
same  were  in  when  occupation  under  the  lease 
began,  usual  wear  and  tear  of  reasonable  and 
careful  use  thereof  "and  destruction  thereof  or 
injury  thereto  by  fire  or  the  elements  excepted." 
We  think,  with  the  defendant,  that  the  exprea* 
sion  is  here  used  also  in  the  same  sense. 

The  lease  contains  no  coyenant  on  part  of  the 
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lessor  to  make  repairs  except  tbose  above  quot- 
ed, and  hence  he  was  not  bound  to  do  so,  much 
less  to  make  improvements  or  betterments;  the 
policy  of  the  law  being  to  require  the  tenant, 
before  he  takes  a  lease,  to  examine  the  prem- 
ises and  elect,  once  for  aU,  whether  they  wHl 
suit  his  purpose. 

While  the  finding  is  silent  upon  the  subject, 
it  is  fair  to  assume  that  the  percolation  of  water 
into  the  basement  was  not  the  result  of  any  ex- 
traordinary or  unusual  occurrence,  such  as  a 
flood  or  freshet,  or  of  any  cause  originating 
subsequent  to  the  demise,  out  was  the  natural 
result  of  a  cause  fully  existing  at  and  prior  to 
the  date  of  the  lease,  such  as  the  wet  or  s^ring^ 
character  of  the  soil  on  which  the  building  is 
erected  or  that  adjacent,  or  some  inherent  de- 
fect in  the  plan  of  its  structure,  as  the  lack  of 
proper  drains  to  carry  off  the  water  of  the 
oozmg  springs. 

In  sactk  a  case  although  the  existence  of  the 
cause  or  its  effects  may  not  have  developed  un- 
til subsequently  during  a  wetter  season  of  the 
year,  yet  the  efficient  cause  existed  at  the  date 
of  the  demise,  and  the  results  were  but  the  nat- 
ural and  ordinary  operations  of  the  laws  of  nat- 
ure. To  remedy  such  a  defect  would  not  in 
any  proper  sense  be  repairs,  but  a  betterment — 
puttmg  the  building  in  better  condition  than  it 
in  fact  was  when  demised.  It  can  hardly  be 
said  that  the  parties  intended  by  these  clauses 
of  the  lease  literally  to  include  every  case  of 
untenantablenesa  or  partial  untenantableness 
"by  the  elements."  Every  case  of  damage  to 
or  destruction  of  human  structures,  not  caused 
by  animal  force,  may,  in  one  sense,  be  said  to 
be  caused  by  the  elements,  as,  for  example,  or- 
dinary gradual  decay.  But  it  would  hardly  be 
claimea  that  such  a  case  would  be  within  the 
meaning  of  the  provisions  of  the  lease.  Or 
suppose  because  of  the  manner  of  its  construc- 
tion it  should  have  proved,  when  winter  ar- 
rived, that  the  basement  was  untenantable  be- 
cause of  the  cold,  it  would  scarcely  be  urged 
that  this  came  within  the  terms  of  the  lease. 
We  think  ttiat  the  language  of  the  lease  refers 
onlv  to  some  sudden,  unusual  or  unexpected 
action  of  the  elements  occurring  during  the 
term,  such  as  floods,  tornadoes  or  the  like,  ex- 


traordinary disasters  not  anticipated  bv  either 
party,  the  efficient  cause  of  which  originated 
after  the  term  began,  and  which  either  de- 
stroyed the  building  or  left  it  in  a  materially 
and  essentially  worse  condition  than  it  was  in 
when  leased.  We  think  this  is  substantially 
the  sense  in  which  such  expressions  in  leases 
have  always  been  used  and  in  which  they  would 
now  be  ordinarily  understood  by  buJEdness  men 
in  executing  such  contracts. 

Fire  is  one  of  the  elements  In  the  same  sense 
as  water  and  wind  are  such;  but  inasmuch  as 
flres,  not  from  lightning,  are  usually  caused  by 
the  intervention  of  human  agency,  there  might 
be  a  question  whether  such  damages  were 
caused  '*bv  the  elements;"  and  hence  the  word 
fire  was  added  to  the  phrase  which  has  formed 
a  part  of  the  "surrender"  and  similar  clauses  in 
leases  almost  f  n>m  time  immemoriaL 

The  effect  of  the  intervention  of  human 
agency  in  producing  the  damage  was  the  point 
upon  which  two  courts  differed  in  the  cases  of 
Folaek  v.  Pioehe,  35  Cal.  416,  and  Van  Wormer 
V.  Orans,  51  Hich.  872— a  question  upon  the  dis- 
cussion of  which  we  have  no  occasion  to  enter. 

Defendant  attempts  to  support  its  contention 
by  arguing  that  if  the  untenantableness  of  the 
basement  was  not  caused  "by  the  dements," 
within  the  meaning  of  the  provisions  of  the 
lease,  then  it  is  not  an  injury  by  the  elements, 
within  the  meaning  of  the  exception  in  the 
"surrender"  clause;  and  consequently  it  would 
be  bound  to  repair  or  remedy  the  defect,  which 
it  is  claimed  would  be  unreasonable.  But  to 
our  minds  the  force  of  the  illustration  is  direct- 
ly against  the  defendant.  Under  this  covenant 
tue  tenant  is  not  required  to  make  betterments 
or  to  surrender  the  premises  in  better  condition 
than  when  he  entered,  or  to  remedy  defects 
then  existing,  which  he  clearly  would  if  he 
was  compelled  to  change  the  building  so  as  to 
prevent  the  percolation  of  water  into  the  base- 
ment. 

Our  conclusion  is  in  accordance  with  the 
views  of  the  court  below,  viz. :  that  the  damage 
occasioned  by  the  percolation  of  water  through 
the  side  walls  was  not  caused  "1^  the  ele- 
ments," within  the  meaning  of  the  leasee 

Judgmeni  affirmed. 


NEW  JERSEY  SUPREME  COURT. 


STATE,  DARCY,  Prosecutrix, 

«. 
DARCY  €t  aL 

(-..N.J.lAW.— ) 

?A  mortspag^  owned  by  a  resident  of  this  State, 
althou^rh  made  upon  land  situate  in  another 
State,  where  a  tax  upon  such  land  has  heen  as- 
flessed  and  paid  within  the  preoedinff  twelve 
months,  is  taxable  here. 

(November  SQL  1888.) 


I  AN  certiarari  to  board  of  assessment  and 
{ U  revision  of  taxes  of  the  City  of  Newark . 
Tax  €^fflrmed. 

This  writ  brings  up  an  assessment  for  taxes 
made  a^nst  Caroline  M.  Darcy,  the  prosecu- 
trix, living  in  the  City  of  Newark.  It  is  an 
assessment  for  the  amount  of  a  mortgage  for 
$1,800,  made  bv  James  A.  Chambers  on  lands 
and  premises  m  Qreenwood  County,  in  the 
State  of  Kansas. 

The  cause  was  argued  upon  the  following 
statement  of  facts,  agreed  upon  by  the  respect- 
ive counsel  for  the  purpose  of  the  argument. 


*Head  note  by  the  Coubt. 


'SoTK,— Taxation  of  mortgage,  not  double  tcaation. 
The  Constitution  does  not  prohibit  a  State  from 
taxinironeof  its  resident  citizens  for  a  debt  held 
by  him,  due  by  a  resident  of  anotlier  State,  and  evi- 
denoed  by  the  bond  of  the  debtor,  secured  by  deed 

2  L.  R.  A. 


of  trust  or  mortffaffe  upon  real  estate  situated  in 
the  State  in  which  the  debtor  resides.  KinJand  v. 
Hotchkjfis,  100  U.  a  481(25  L.  ed.  568)^  0, 42  Conn. 
426;  Nevada  Bank  ▼.  Sedflrwiok,  104  XT.  8.  Ul  (25  L. 
ed.  708);  Desty,  Tazn.  62.  Although  the  aitvs  of 
real  estate,  by  which  debts  are  secured,  is  within 
the  State,  the  trust  deeds  are  mere  incidents— choses 


State,  Dahct,  v.  Dabot. 


(1)  The  proBecntrix  ia  the  owner  of  a  mort- 
nce  on  ktidaiD  Qreenwood  Couotj,  Ean.,  for 
fl^^OO,  on  wbicb  intfreet  Is  payable  leml- 
umually  at  6  per  centum  per  anDam. 

(2)  She  claims  before  the  dcfeudaDia  (raakfng 
and«r  oath  according  to  law  a  statement  of  her 
taxable  property)  that  the  aame  'waa  not  taxa- 
ble, OD  the  Krouad  that  tbc  mortgagor  hadpaid 
a  tax  on  the  full  value  of  the  land  in  the  State 
of  Eansaa,  and  within  one  year  from  the  date 
of  thla  assesBment,  the  eaid  mortgagor  claim- 
ing no  deduction  from  the  I&xable  value  of  said 
land  on  account  of  «aid  mortgage. 

(S)  Pnwecutrlx'a  aaid  claim  was  disallowed, 
and  ait  assesameDt  made  on  all  her  personal 
property,  Inclodingihe  said  mortgage,  on  June 
1, 1888,  by  the  defendanla. 

(4)  No  deduction  from  the  taxable  value  of 
the  land   covered  hy  the  aald  mortgage  was 


thereof  was  actually  assessed  and  paid  wllhio 
one  year  from  ibis  date^  and  the  dale  of  com- 
mencing  the  assessmetit  in  New  Jersey;  nor  did 
the  mortgagor  make  any  claim  for  deduction 
on  account  of  the  debt  evidenced  by  the  bond 
and  mortgage  ol  tbe  prosecutrix. 

(S)  The  Laws  of  the  Slate  of  Eanaas,  relating 
to  the  taxation  of  pronerty  in  that  State,  may 
be  shown  and  referred  to  as  if  herein  set  out 
and  made  a  part  of  this  state  of  tbe  case. 

Argued  before  Scwdder  and  Reed,  JJ, 

Mr.  RolMrt  R.  IHoCkrtAr  for  prosecu- 
trix. 

Mr,  Joacpb  Conlt  for  defendants. 

R«ed,  J.,  delivered    tbe   opinion  of  tbe 

Section  61  of  the  Qenernl  Act  concerning 
taxes  (Revision,  1150)  provides  that  all  real  aod 
penonal  estate  withm  this  Slate,  whetber 
owned  by  individuals  or  hy  coroorations,  shall 
be  liable  to  taxation  at  the  fall  and  actual 
value  thereof. 

Section  68  of  the  same  Act  provides  "That 
the  i«rm  'personal  estate,' as  nsed  in  this  Act, 
■ball  be  construed  to  include  goods  and  cbst- 
tels  of  every  description,  including  steamboals 


and  other  vessels,  money,  debts  due  or  owing 
from  solvent  debtors,  whether  on  contract, 
note,  bond,  mortgage,  or  book  account,  public 
stocks  and  slocks  in  acorporatlon,  whether  said 

personal  estate  be  within  or  without  this  State." 
Section  64  provides  that  "Stocks  and  olher 
personal  eslale  owned  by  citizens  of  this  State, 
situate  and  being  out  of  this  State,  upon  whicEi 
taxes  shall  have  oeen  actually  assessed  and  paid 
within  twelve  months  next  before  the  day  pro- 
scribed by  law  for  commencicg  the  assess- 
ment, shall  be  exempt  from  taxation." 

The  counsel  for  Ibo  prosecutrii  Claims  that 
this  mortgage  is  within  tbe  exemption  words 
of  the  64th  section.  Tbe  Insistence  is  that  Ibis 
mortgage  rcOTeseots  property  situated  wiUda 
the  State  of  Kansas,  which  property  has  been 
there  assessed  and  the  taxes  paid  within  there- 
quired  period.  Tbe  mortgage  is  treated  as  rep- 
resenting ta  estate  or  Intei-est  in  land,  and  as 
havlDg  a  titia  in  the  jurisdiction  where  the 
land  lies. 

In  tbe  case  of  State,  Ring,  t.  Seed,  48  N.  J. 
Ii.  186,  a  question  arose  as  to  whether  one  of 
the  BBsessors  appointed  to  make  a  special  as- 
sessment of  damages  wasdlsqualifled  by  reason 
of  his  ownership  of  property  in  Ibe  Town  of 
Union  and  tbe  Township  of  West  Hoboken. 
Tbe  statute  disquatlfled  faim  If  be  was  the 
owner  of  property  within  either  of  those  places. 
It  was  urged  that  be  was  the  owner  of  prop- 
erty within  tbe  towns,  because  It  a^pparea  that 
he  held  a  mortgage  upon  lands  lying  therein. 


owner,  and  that  the  fact  that  the  land  upon 
which  it  was  an  incumbrance  happened  to  lie 
in  the  prescribed  territory  did  not  bring  the  ar 


of  errors  Id  48  N.  J.  L.  870,  5  Cent.  Rep.  63. 
In  tbe  case  of  Wade  v.  Miller,  83  K.  J.  L. 
368,  tbe  Chief  Justice  remarked:  "Except  la 
questions  arising  between  bim  and  the  mort- 
gagor, or  bis  assigns,  tbe  interest  of  tbe  mort- 
gagee appears  to  have  loet  every  quality  of  an 
estate.  Such  an  Interest  will  not  make  the 
morlgBgee  afreeholder.     If  he  enters  and  holds 
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burv  Bkv,  ^ii£  V.  Uiwler,  «  Conn.  SU: 
uaaau  V.  DaveopOTt,  M  Oonn.  841:  Pimderaon  v. 
Brown.  1  Day,  W  Qunn  v.  Soovfl,  4  Day,  S1&  Tobr 
V.  Beed.  9  OODD.  XS4.  Id  Harrhind  moriffagce  mar 
be  taxed  la  the  hands  ol  the  mortcaKeea,  thouBh 
tbe  land  1»  taxed  also  r  Appeal  Tax  Court  r.  Rloe.W 
H<Le(Bt;io  Id  Minnesota  [State  v.  Jod«b,M  HIdd. 
851):  so  Id  Alabama  (Alabama  Gold  L.  bm.  Co.  v. 
Lott.«  Ala.  ini:  BO  b  Nevada.  State  v.  Ousod 
aty  Bav.  Bank,  IT  Nev.  14B.  In  New  Jeraev  the  ai- 
seesor  le  to  deduct  frotn  tbe  valuation  <A  land  a 
morteaKe  upon  It.  If  tlte  owner  of  the  land  olalma 
tbe  deduction.  It  la  oompeleot  to  make  this  pro- 
vision even  aa  to  morwaiieB  previously  stveo 
{State  V.  BunyoD,  41  N.  JTL.  W);  Init  a  moitpase 
wbiob  t»  not  taxable  Is  not  to  be  deduoted.  SUta 
V.  TroDton,  10  N.  J.  L.  8>. 
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the  propertj,  he  is  obliged  to  account  to  tbe 
mortgagor,  as  owner,  for  rents  and  profits.  If 
tbe  money  due  on  bis  bond  is  paid  to  bim,  his 
connection  witb  tbe  land  is  dissolved;  for  tbere 
is  no  neoessity  for  a  reconyeyance,  and  at  bis 
death  tbe  mortgagee's  interest  oasses  to  bis  rep- 
resentatives as  personalty.  In  these  and  lo 
all  other  particulars  tbe  land  seems  to  be  a  mere 
pledge  in  equity  for  tbe  payment  of  a  debt. 

In  tbe  case  of  State  Tax  on  Foreign  HfXd 
Bonds,  82  U.  8. 15  WalL  800  [21  L.  ed.  179], 
the  Supreme  Court  of  tbe  United  States  held 
that  tbe  State  of  Pennsylvania  had  no  power 
to  tax  the  bonds  held  by  a  nonresident  of 
that  State,  although  tbe  bonds  were  secured  by 
a  mortgage  upon  property  situated  in  that 
State.  It  was  held  that  tbe  power  of  taxation 
in  tbe  State  was  limited  to  a  person's  property 
and  business  within  tbe  State,  and  that  neither 
tbe  person  nor  the  property  then  taaed  were  so 
sitiifited.  JuiUee  Field  n^marked  that '  'It  is  un- 
doubtedly true  that  the  actual  9itu$  of  personal 
property  which  has  a  visible  or  tangible  exist- 
ence, and  not  tbe  domidl  of  its  owner,  vrill  in 
many  cases  determine  tbe  State  in  which  it  may 
be  taxed.  Tbe  same  thing  is  true  of  public 
securities  consisting  of  state  bonds  and  oonds 
of  municipal  bodies,  and  circulating  notes  of 
banking  institutions.  The  former  by  general 
usage  have  acquired  the  character  of  and  are 
treated  as  property  in  tbe  place  where  they  are 
found,  though  removed  from  tbe  domicil  of  tbe 
owner.  Tbe  latter  are  treated  and  pass  as 
money  wherever  they  are.  Bat  other  personal 
property,  consisting  of  bonds,  mortgages,  and 
debts  generally,  has  no  HtuB  independent  of 
the  domicil  of  the  owner,  and  certainly  can 
have  none  where  the  instruments,  as  in  the 
present  case,  constituting  the  evidences  of  debt, 
are  not  separated  from  the  possession  of  the 
owners." 

Amoni^  the  cases  cited  by  Mr.  Justice  Field 
in  his  opmion  is  that  of  People  y.  Eastman^  25 
Cal.  eoa.  The  Statute  of  California  requires 
aU  property  to  be  taxed  in  tbe  county  where 
situated.  "Tbe  mortgage,"  said  tbe  court, 
*'bas  no  existence  independent  of  tbe  thing  se- 
cured by  it.  A  payment  of  tbe  debt  discharges 
tbe  mortgage.  The  thing  secured  is  intangible, 
and  has  no  situe  distinct  and  apart  from  the  res- 
idence of  the  bolder.  It  pet  tarns  to  and  follows 
the  person.  The  same  debt  may  at  the  same 
time  be  secured  by  a  mortgage  upon  land  in 
every  county  in  the  State;  and,  if  the  mere  fact 
that  the  mortgage  exists  in  a  particular  county 
gives  the  property  in  tbe  mortgiige  a  situs  sub- 
jecting it  to  taxation  in  that  county,  a  party, 
without  further  legislation,  might  be  called 
upon  to  pay  tbe  tax  several  times,  for  tbe  lien 
for  taxes  attaches  at  the  same  time  in  every 
county  in  tbe  State,  and  tbe  mortgage  in  one 
county  may  be  a  different  one  from  that  in  an- 
other, although  the  debt  secured  is  the  same." 

It  is  perceived  that  the  purport  of  the  above 
cited  opinion  is:  fint,  that  a  mortgage  has  no 
situs  but  that  of  the  owner  for  any  purpose,  in- 
cluding that  of  taxation;  and  sedmd,  that  a 
State  Legislature  has  no  power  to  fix  a  situs, 
other  than  that  of  the  owner,  for  tbe  purpose 
of  imposing  a  tax  upon  its  owner,  who  is  in  a 
foreign  jurisdiction,  and  it  must  be  kept  in 
mind  that  what  is  said  in  those  cases  is  said  in 
resi)ect  of  mortgages  where  the  holder  of  tbe 
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security  and  the  owner  of  the  land  mortgaged 
are  in  different  jurisdictions,  or  is  said  m  re- 
spect of  mort^ges  the  owners  of  which  and  ttie 
land  upon  which  they  are  secured  are  in  the 
seme  State,  and  tbere  has  been  no  legislative 
provision  relative  to  the  place  of  their  taxation. 

While  it  is  clear,  under  the  rule  enunciated 
by  the  federal  courts,  that  a  State  Legislature 
cannot  impose  a  tax  upon  a  mortgage  upon 
lands  within  this  State  if  such  mortgage  la 
owned  by  the  resident  of  another  State,  yet  it  is 
equally  clear  that  the  Legislature  can  exempt 
from  taxation  a  mortsage  held  by  its  citizens 
upon  land  in  another  State,  or  can  exempt  land 
owned  by  a  citizen  subject  to  a  mortgage  held 
by  a  resident  of  another  State.  8o,  alao^  it 
seems  clear  that  although,  in  the  absence  of 
legislative  direction,  all  aebta,  indoding  those 
secured  by  mortgages,  are  taxable  to  the  owner 
and  his  domicil,  yet  the  Legislature  has  the  un> 
doubted  ability  to  provide  for  their  taxation 
elsewhere,  so  long  as  audi  provision  does  not 
contravene  the  oonstitutiona]  requirement  that 
propel  ty  shall  be  taxed  under  general  laws, 
and  by  uniform  rules,  accordinir  to  Its  true 
value.    J^te  v.  Branin.  28  K.  J.  L.  484-486. 

The  result  deducible  from  these  cases  appears 
to  be  that  the  mortgage  taxed  in  tbe  present 
case  bad  its  situs  in  tbe  City  of  Newark;  that 
there  was  no  legislative  provision  changing  tbe 
rule^  in  this  respect;  and  that  tbe  taxation  of 
the  land  upon  which  it  was  secured  in  tbe  State 
of  Kansas  cannot  be  reguded  as  a  taxation  of 
tbe  mortgage;  for  if  so  regarded,  it  would  be 
clearly  beyond  tbe  power  of  tbe  Legislature  of 
Kansas  to  accomplish.  Tbe  attention  of  tbe 
court  was  called  to  the  case  of  /State  y.  Bunmm, 
41  N.  J.  L.  98. 

It  is  insisted  that  the  doctrine  enunciated  in 
that  case  Is  inimical  to  this  conclusion.  The 
only  question,  as  I  understand  tbe  dedslan  in 
that  case,  was  whether  a  debt  secured  by  a  mort- 

§age  was  thereby  so  differentiated  from  othar 
ebts  as  to  make  a  rule  applicable  to  the  for- 
mer alone  a  general  rule.  The  Legislature  bad 
expressly  declared  that  mortgages  should  be 
taxed,  either  as  mortgages  or  as  land,  at  tbe 
place  where  tbe  land  was  situated.  The  ques- 
tion in  the  cause  was  one  of  lej^islative  power 
and  not  of  legislative  intention.  The  court 
held  that  a  mortgage  had  such  a. character  by 
reason  of  its  representing  a  qualified  interest  in 
land  that  it  could  be  localized  with  the  Legis- 
lature, and  taxed  at  tbe  domicil  of  the  mortga- 
gor. The  language  used  in  tbe  opinion  was 
employed  exclusively  in  respect  to  that  question. 
A(rain:  it  is  claimed  that  the  legistative  pol- 
icy in  this  State  has  been  averse  to  the  taxation 
of  both  tbe  mortga^  and  tbe  land  upon  which 
tbe  mortgage  is  a  hen.  It  is  therefore  urged 
that  it  must  have  been  tbe  legislative  intent  to 
regard  a  mortgage,  and  an  interest  in  the  land 
equal  to  the  amount  of  the  mortiriipe,  as  iilen- 
tical  subjects  of  taxation  in  all  cases  where  the 
statutes  speak  of  property  which  has  piid  a  lax 
within  twelve  months  preceding;  hut,  in  the  ab- 
sence of  expressed  words,  1  do  not  re^^ird  this 
as  a  natural  inference. 

Because  either  the  mortga«^  or  the  lani  Is 
relieved  from  taxation  when  both  are  within 
this  State,  it  does  not  follow  that  the  Legisla- 
ture intended  to  apply  the  same  rule  when  the 
land  is  beyond  our  jurisdiction* 
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>Ve  mast  remember  that  the  Legislature  has 
recogTDized  a  difference  between  debts  owing  to 
domestic  and  those  owing  to  foreign  creditors. 
While  legislative  policy  permits  the  former  to 
be  deducted  from  the  ratables  of  the  debtor,  it 
takes  no  cognizance  of  the  former.  The  policy 
which  permits  a  reduction  for  debts  is  induced 
by  a  deshre  to  avoid  double  taxation;  for  if  the 
debtor  pays  taxes  for  all  his  property,  and  is 
permitted  no  deduction  for  the  unpaid  price  of 
the  same  property,  while  the  creditor  is  also 
taxed  for  such  price,  it  is  double  taxation,  as 
obviously  as  if  the  price  was  secured  by  a 
pledge  or  a  mortgage  upon  chattels  or  a  mort- 
gage upon  land.  A  morlgage,  while  it  has  fea- 
tures which  will  Justify  exceptional  legislative 
treatment,  is  but  a  debt  secured  by  alien  upon 
land;  and,  unless  the  legislative  intent  is  plain 
to  oUierwise  regard  it,  the  credit  is  the  thing 
which  taxation  reaches.  1  Desty,  Taxn.  880. 

I  find  no  such  legidative  intention  in  the 
statutory  clause  invoked  by  the  counsel  of 
I>ro8ecutrix.  In  it  mortgages  are  not  men- 
tioned, while  in  the  statute  concerning  the  tax- 
ation of  mort^ges  upon  land  in  this  State  the 
place  of  taxation  is  expressly  fixed. 

Our  attention  is  again  called  to  the  condition 
of  the  law  in  respect  to  the  taxation  of  stock  in 
foreign  corporations  held  by  residents  of  this 
State.  The  cases  are  cited  in  which  it  is  settled 
that  a  statute  of  this  State  exempting  stocks  in 
a  corporation  will  exempt  the  property  of  the 
corporation,  and  a  statute  which  exempts  the 
property  will  exempt  stock.  Stats  v.  Bentley, 
28  N.  J,  L.  582;  Stats  v.  Branin,  Id.  484;  State 
V.  Jones,  88  N.  J.  L.  88. 

It  is  said  that  the  theory  upon  which  these 
cases  go  is  that  a  taxation  of  the  corporate  prop- 
erty tfnd  of  the  stock  of  the  corporation  is 
identical 

It  is  also  said  that  it  has  been  the  policy  and 
practice  since  the  enactment  of  the  Statute  of 
1868|  now  embodied  in  the  Revised  Act  (Re- 


vision, p.  1151,  §  64),  to  exempt  from  taxation 
the  stock  of  foreign  corporations  held  by  resi- 
dent taxpayers. 

The  exemption  of  such  stock  from  taxation 
has,  so  far  as  I  am  aware,  not  been  expresslv 
decided  in  this  State;  but,  assuming  that  such 
stock  is  exempt,  I  do  not  perceive  how  this 
fact  leads  to  the  conclusion  thai  mortgages  upon 
foreign  land  are  also  exempt.  In  the  first 
place,  the  exemption  clause  of  the  Tax  Act 
uses  the  words,  * 'stocks  situate  and  being  out 
of  this  State."  The  word  mortgage,  as  i  have 
before  observed,  nowhere  appears.  Secondly^ 
in  the  light  of  the  several  changes  in  the  law 
upon  this  subiect—in  the  successive  Acts  of 
1857,  p.  475;  lo62,  p.  844;  186:^,  p.  500;  1868,  p. 
1078-— in  which  the  word  «<<>fA:«  appears,  viewei 
in  connection  with  the  previous  decision  of  our 
courts,  holding  that  stock  in  a  foreign  corpora- 
tion held  here  was  taxable,  it  mav  with  much 
reason  be  concluded,  that  all  stocks  of  foreign 
corporations  should  be  exempt,  and  that  this 
exemption  should  apply  to  all  certificates  of 
stock  in  such  corporations,  whether  the  certifi- 
cates were  within  or  without  this  State,  but 
there  is  no  legislative  history  appertaining  to 
mortgages  similar  to  this. 

The  character  of  stocks  as  property  is  ais- 
similar  from  that  of  mortgage.  The  sum  total 
of  the  property  of  the  stockholders,  as  has  been 

Sointed  out  in  the  cases  already  cit«d  in  this 
tate,  is  the  sum  total  of  the  property  of  the 
corporation.  It  is  substantially  the  indicium 
of  all  the  property  of  the  corporation.  It  is 
not  a  mere  secunty  for  a  debt  which  is  the 
principal,  but  it  is 'the  tiling  itself;  but,  apart 
from  this  dissimilarity  between  stocks  and 
mortgages,  the  use  of  the  word  stocks  in  addi- 
tion \p  the  words  personal  property,  in  the  ex- 
emption clause  of  the  statute,  would  seem  to  be 
an  argument  against  including  mortgages, 
which  are  unnamed,  within  the  exemption* 
The  tax  ioiU  be  afflnned^ 
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OT«rdiie  Interest  oa  bonds  represented  by 
oesrotiable  ooupons  cannot  be  included  in  the  re- 
covery in  an  action  on  the  bonds  after  an  inde^ 
pendent  suit  on  the  coupons  has  heoome  barred 
oy  the  Statute  of  Limitations. 

(December  6, 1888b) 


ON  submission  at  law  of  the  question  whether 
interest  installments  due  upon  county 
bonds  and  represented  by  negotiable  coupons, 
which  fell  due  more  than  ten  years  before  ac- 
tion was  commenced  upon  the  bonds,  could  be 
recovered  in  such  action.  Judgment  for  de- 
fendant. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  Cnnninipluua  A  Eliot  for  plaint- 
iff. 

Mr,  R.  O.  Mitehell  for  defendant. 


NOTB— Ooupon  bonds:  past  due  eoupow  attached. 
Negotiable  bonds  not  due,  with  attached  coupons 
past  due  and  unpaid,  do  not  thereby  appear  dishon- 
ored upon  their  face;  but  the  preaenoe  of  such  un- 
paid coupons  is  a  material  circumstance  bearlnflr 
upon  the  question  whether  the  purchaser  acauireo 
them  in  irood  faith,  and  without  notice.  Morton 
V.  New  Orleans  &  S.  R.  Co.  79  Ala.  590.  Ooupons 
past  due,  attached  to  a  bond  at  the  time  of  its 
transfer,  do  nut  affect  the  coupons  which  had  not 
matured  at  that  time,  so  that  the  equities  grood  be- 
tween the  orisrinal  parties  will  attach  to  them  also. 
Miller  v.  Reriin,  13  Blatchf.  245:  but  compiure  First 
Vat.  Bank  v.  Scott  County,  U  Minn.  79;  iJurr.  Pub. 
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Seour.  68S.  Wlien  separated  from  the  bond,  so  far 
as  the  rlKht  of  action  is  concerned,  they  cease  to  be 
an  incident  of  the  bond.  National  Ezch.  Bank  v. 
Hartford,  P.  &  F.  fL  Co.  8  R.  T.  375.  They  do  noth- 
ing more  than  represent,  in  a  negrotiable  form,  the 
payments  of  interest  to  become  due  on  the  bond, 
and  the  interest  should  be  due  and  payable  on  the 
coupons  at  the  same  times  at  which  ft  would  be  due 
and  payable  by  the  terms  of  the  bond.  Arents  v. 
Com.  18  Gratt.  774.  Burr.  Pub.  Secur.  673.  They 
have  the  qualities  of  commercial  paper,  and  are  in 
this  respect  subject  to  the  same  rules  as  the  bonds 
to  which  they  are  attached.  Spooner  v.  Holmes,  109 
Mass.  508;  Haven  v.  Grand  Junction  R.  &  DeiK)t  Co. 
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Tk«i7er,  J.,  delivered  the  followfog  opln- 

Flalatlff  brlniiiH  suit  on  six  bonds,  executed 
by  HacoD  county.  They  bear  date  Jannary  1, 
1870,  and  maturFd  January  1,  1883.  In  the 
body  of  the  bond  it  ia  recited  that  the  county 
willpay  Interest  "at  10  per  cent  per  Hnuum, 
nliich  interest  shall  be  payable  aemi-annually, 
on  tlie  preaentatioD  ofUie  coupona  hereto  ao- 

Ail  of  the  coupons  originally  attached  to 
the  bonds  have  been  detached  except  those 
which  matured  on  and  after  July  1,  1876.  la 
the  first  count  of  the  petition  plaintiff  de- 
mands ludgmeDl  for  the  principal  aum  due  on 
the  alx  bonds,  and  alao  interest  thereon  at  10  per 
cent  per  annum,  from  January  1,  18T0,  to  Jan- 
uary 1,  1878.  and  from  January  1,  18£fi,  to  the 
date  of  renailion  of  judgment.  The  coupons 
that  matured  after  January  1, 18TB,  and  up  to 
the  maturity  of  the  bonds,  are  sued  on  In  the 
second  count  of  the  petition. 

This  suit  was  filed  on  April  30. 1888.  It  will 
be  observed,  therefore,  that  alHbe  coupons  on 
the  bonds  In  queslioo  which  matured  on  and 
prior  to  January  1, 1878,  were  more  than  ten 

Jean  overdue  wh^  the  said  Bult  was  filed,and 
Dr  that  reason  an  action  on  the  coupons  ia 
barred  by  llmitatioD.  By  suing  on  the  bonds, 
and  demanding  judgment  for  the  principal 
sum,  together  with  all  interest  that  accrued 
thereon  up  to  January  1,  1878,  the  plaintiff 
seeks  to  avoid  a  plea  of  the  Statute  of  Limita- 
tions, which  could  have  been  aucceaBfulty  In- 
terpoMd  if  he  had  declared  on  liie  coupona. 
Huey  T.  Maeon  Qmnty,  85  Fed.  Rep.  481,  and 
cases  dted. 

The  point  to  be  determined  Is  whether  such 
overdue  interest  can  be  recovered  by  declaring 
for  it  in  a  suit  on  the  bonds,  notwithstanding 
the  fact  that  it  could  not  be  recovered  by  a 
suit  on  the  ooupona.  The  point  is  novel,  and, 
so  far  as  I  am  advised,  has  never  been  express- 
ly determined.  In  several  well  considered 
caaes  it  has  been  held  that  when  money  due  on 
a  note  or  bond  is  made  payable  by  installmeota, 
the  Statute  of  Limitations  begins  to  mo  against 
each  installment  frmn  the  Hme  It  matures. 
Aw%  T.  Sbwwtf,  71  Pa.  a08;  BvrtAam  v. 
Brmm,  3»  Maine,  400;  £rta&nMfc  ▼.  Mavlton, 
9  Haas.  268;  Bemeood  t.  Ferrin,  10  Pick.  228. 
But  Mr.  Woocl,  in  hia  work  on  limiution  of 


same  rule;  that  the  statute  does  not  run  against 
Interest  installments  payable  annually,  unti)  . 
the  principal  debt  matures.    Wood,  IJm.  Ac 
§  128,  p.  296. 

In  my  opinion,  thereto  nodisilnctlon  In  prin- 
ciple between  a  debt  payable  by  installments 
and  IniereHt  payable  annually  or  semi- annually 
In  InBlatlments.  If  the  statute  begins  to  run  in 
the  former  case  as  soon  as  an  Installment  of  tha 
debt  matures,  for  equally  good  reasons  it  ought 
to  run  against  Interest  InsiallmentB  as  soon  aa 
they  become  payable.  It  U  worthy  of  note 
that  the  few  casca  dted  by  Hr.  Wood  as 
holding  that  the  StatuteofLlmltadons  will  not 
run  against  interest  Instatlmenta  until  the  prin- 
dpal  matures,  were  suits  upon  notes  or  bonds 
to  which  no  Interest  coupons  were  attached. 
Separate  contracts  to  pay  Insiallments  of  inter- 
eat  at  stated  Intervals  were  not  annexed  to  the 
obligation  to  pay  the  debt.  On^ton  Barti  ▼. 
Doe,  19  Vt.  4«8;  Baadertm  v.  BamiUon,  1 
Hall,  814;  Ferry  v.  Ferry,  2  Cush.  92. 

The  rullngsmade  in  the  cases  last  mentioned 
appear  to  have  been  based  on  the  ground  that 
Interest  Is  a  mere  Inddeot  of  a  debt,  and  is  sr 


ir  for  how  long  a  period  h 
By  this  was  meant,  I  sup 
,  ilation  with  reference  to  lU' 
tereat  in  the  cases  then  under  consideration 
formed  an  inseparable  part  of  the  promise  or 
obligation  to  pay  the  prindpal  debt.    But  if. 


terest,  and  put  such  stipulations  in  the  fonn  of 
negotiable  coupons,  wbich  may  be  detached 
from  the  bond,  and  are  intended  to  be  detached 
and  negotiated,  no  reason  iapetcdved  why  the 
Statute  of  Limitatloos  should  not  run,  aa  soon 
as  they  mature,  against  all  such installmentsof 
interest  as  are  represented  by  Mich  interest 
oouponsL 

It  appears  to  me  that  it  would  he  extremdy 
technical,  aa  well  as  Illogical,  to  say  that  the 
Statute  of  Limitations  runs  against  the  pmnlM 
contained  in  a  coupon  from  the  date  of  Its  nap 
turlty,  but  does  notrun  against tbe'same prom- 
ise contained  In  the  bond  until  the  bond  ma- 
tures. In  view  of  the  fact  that  it  has  been  held 
that  the  same  period  of  limitation  ^ipllea  to  a 
coupon  that  applies  to  a  bond— that  they  are 
contracts  of  equal  dignity — tbe  true  doctrine  is, 
no  doubt,  that  when  an  action  to  lecover  a 
given  installment  of  interest  cannot  be  maln- 


jrated  from  tli«  Imnfis.  and  they  contain  a  prom- 
ise to  pay  or  an  aoknowledKmHnt  of  the  det)t  due. 
and  an  aotton  of  debt  ma;  be  maintained  on  ttiem. 
Kdoi  Coui^  v.  Asplniral),  (l£  IT.  a  21  How.  SK  n» 
Ii.ed.SU6);Tfionuonr.  liCe  County.  TDD.S.8  WalL 
an  as  L.  ed,  ITTi;  Ifoshvllle  T.  Potomao  Ina.  Co.  Z 
Baxt  nfl;  Beaver  Oountv  v.  Armstroiir,  4i  Pa.  «3: 
Bpooner  v.  Hobnes,  1(B  Mait.  808;  Mercer  Cuunly 
V.  Hubbard,  tf  lU.  I4S:  Peciple  v.  Losim  Countv.  & 

aL.R.A. 
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tallied  on  a  coupon  bj  reawn  o(  Upee  of  time, 
sucb  instaltmeut  cannot  be  recovered  br  a  suit 
on  tbe  bond.  Senotha  r.  Lamtan,  79  V,  8. 
9  WalL  4ae  [19  L.  ed.  TSSh  Xen'njrton  t.  But- 
Ur.  81  U.  S.  U  Wall.  296  HW  L.  ed.  BISJ. 

Tbe  vie WB  here  expressea  are  inddeatallT  con- 
flnned  b?  tbe  decision  in  Clark  r,  lima  Oity,  B7 
U.  S.  20  Wall.  586  [23  L.  ed.  428],  tiltbougb  It 
is  truetbat  tbe  precue  queBlloa  now  before  tbe 
court  nag  not  involved  in  tbat  case.  It  was 
tbere  held  that  coupons,  wben  severed  from 
municipal  bonds,  are  negotiable,  and  pass  by 
deliveij,  and  that,  when  so  Bevvred,  tbey  cease 
to  be  mere  Inddenta  of  (be  bonds,  and  become 
independent  dalmB.  It  was  further  held  that 
Utough  bonds  are  canceled  or  paid  before  ma- 
tniitv,  such  coupons  as  are  at  tbe  time  out- 
■taDduiK  in  the  hands  of  third  parties  do  not 
lose  tbe&  valldltj,  bnt  msj  be  collected  by  the 
holder  for  TtliUk 


If  outstaudlng  mnpald  coupons  are  not  ex- 
tlngnlabed  by  the  cancellation,  payment,  or 
Eurrender  of  tbe  bonds  to  wblch  tbev  pertain. 
It  Is  manifest  that  tbe  interest  which  accrues 
from  time  to  time  on  bonds  with  interest  con> 
pons  annexed  Is  not  a  mere  incident  of  the  debt, 
and  Is  not  so  inaeparably  connected  there- 
with that  it  may  be  recovered  along  with  the 
principal  debt  la  a  suit  on  tbe  bond,  as  distin- 
guished from  a  suit  on  tbe  coupoo,  regardless 
of  tbe  lentcth  of  time  sudh  Interest  may  have 
been  overdue. 

The  gutitioit  submitted  to  tbe  court  as  to 
whether  tbe  interest  iQGtallments  which  fell  due 
more  than  ten  years  before  tbe  suit  was  filel  may 
be  recovered  In  an  action  on  tbe  twnds,  fit  ooiDrii- 
ingly  decided  in  tlu  ntgaHte.  Such  Interest 
installTnents  are  barred,  unless  the  statute  can 
be  avoided  by  a  plea  of  some  of  tbe  exceptions 
which  suspend  Its  operailon. 


FENNHTLVAKU.  SDPHBHB  OODBT. 


BACON,  Bsldwin  A  Co.,    Pm-    <»  Brr., 


(,...P«.— .) 

An  »— Igiua—t  toe  ex*aiiar»,  eu4e  In  ITaw 
York  m  oonformtty  with  the  laws  of  that  Stata, 
pases  the  ttOa  to  property  tn  FamsTlvaula  as 
bstweea  nsldeata  of  New  Xortc,  althoofffa  the  as> 
stfiuBSnt  has  never  been  teoorded  In  Peans;!- 
nuiia  In  aeoorduioe  with  the  iPennarlvania  Aot 
ft  llar)^UtB(PabLlAWB.41Q. 

(January  T,  USBJ 

£BROB  to  Oommon  Fleas  No.  9  of  Alle- 
(*cDy  County  (White, .;.),  brought  by  the 
pUnlifl  below  to  review  a  Judgment  In  favor 


of  mrDlsbeesIn  fordgn  attochmenL  Affirmei, 
Action  of  foreign  attachment  In  case, 
brought  by  tbe  firm  of  Bacon,  Batdwla  &  Co. 
against  Ben^  Schoenwald,  as  defendant,  and 
the  flm)  of  Joseph  Hone  &  Co.  as  gainisbees. 


foreign  attacbment  In  this  case  was  bsued  Sep- 
tember IS,  1B86,  and  served  on  garnishees  the 
same  d»y.  (2)  Judgment  wa*  entered  amiinst 
defendant  Af^l  5,  18S7,  for  4l,419.15.  (8) 
On  August  11,  1686,  Benry  Bcboenwald  made 
a  voluntary  assignment  for  the  t>eDeflt  of  cred. 
iloTS,  under  the  Laws  of  New  York,  which 
was  duly  recorded  In  New  York  City  that  day, 
and  the  trust  accepted  by  tbe  assignee.  Both 
plaintiff  and  defendant  were  at  that  time,  and 
are  still,  residents  of  the  aty  of  New  York. 
Tba  assignment  has  not  twen  recorded  in  this 


MM  Stata,  of  persona]  propertr  located  In  ant 
8UI«,  pMMS  Oe  title  taVtj  for  all  parfioeea. 
law  at  tbe  domloit  regulates  the  transfer  of 
HHiBl  prci>ertT.  Btnia's  App.  loi  Fa.  B81,  n — , 
iBeretoTe.a  twrelirn  attacbment  Is  feeued  in  anj 
eounty  In  thk  Commonwenlth  where  tbe  property 


jn^  -where  the  property 


It  bytt 

7!  O.  B.  - 

In  HInourl  made  atieneral  OMtHTtmeiit  of  ItsetTecta 
to  a  resident  of  that  Slate.  Amonff  those  effects 
wasB  deposit  In  New  York  BUIa.  nt  anut  of  which 
a  Donreslclent  of  t>otta  States  claimed  an  equitable 
awl«niDeDt.   II  was  held  that  the  validly  of  tba 


PKNHen.TAlIlA  SUPilSKB  COUBT. 


Jxa., 


enmity:  Bnil  furtlier,  we  find  for  the  plnintllTa 
$ii9  !  8,  subject  to  tbe  opinioD  of  tbe  court, 
wliei-lier  on  ilie  farts  above  stale'l.  tbe  plaiDlIlTa 
an  entitled  to  recover;  if  not,  judgment  lo  be 
eu'iTcd  for  tbegarnisbees  iioa ooitante veredicto. 

The  plaintiffi  siiljmitted  the  following  point: 
"  Tbiit  umler  all  Ibt  evidence  in  ibis  cause,  the 
verdicl  of  tbe  Juty  should  be  for  the  pldntiffa. 
Tbe  court  refused  to  nfSrm  tbis  point. 

Tbcieufler  tbe  court  reudeied  an  opinion  ou 
Ibe  reserved  question,  ruling  in  favor  of  Ihe 
garait'hres,  and  ordering  judgment  for  them 
mm  obttantt  veredicto. 

Judgment  having  been  entered  accordingly, 
plnlmifls  took  Ibis  writ,  assigning  as  error  the 
Tefueol  of  their  pointand  the  renditioD  of  judg- 
ment noTi  (Aatante  veredicto. 

Mr.  Jo*.  M.  Friedmaji.  for  plaintlffB  in 

The  provision  of  the  Act  of  lAa.j  S,  1850 
(Pub.  llang,  415),  requiring  the  recording  of 
tlie  assignment  to  this  county  in  order  to  pro- 
tcL-t  property  therein  from  the  liens  olbonafide 
crcditora  of  the  nonresident  asKignor,  is  ap- 
plicable to  this  case.  The  question  of  comity 
docs  not  apply. 

See  Philion  v.  Bamea.  50  Pa.  330:  Steel  v. 
(loedvrin,  4  Cent.  Rep.  609,  113  Pa.  ^88; 
Smiths  Avp.  »  Cent.  Rep.  505,  117  Pb.  80; 
IVaDiM's  Aw-  18  W.  N.  C.  506. 

As  to  the  question  of  jnri!>diclion  and  what 
would  constitute  actual  notice  of  the  assign- 
ment, see: 

(Jbemicai  Sat.  Bank  t.  TattU,  17  W.  N. 
C.  415. 

Mr.  JMues  F.  Robb,  for  defendants  in  er- 


eens  of  the  State  of  New  York,  where  the  as- 
signment was  made. 

As  against  a  citizen  of  other  States,  especially 
of  tbe  State  where  the  assignment  was  made, 
an  assignment  valid  bytiieTawsof  the  State  In 


which  it  Is  made,  is  valid  everywhere,  and  a 
subsecjuentatiachmentbyacitlzenof  that  Slate 
will  not  bold  as  against  the  assignee  in  such 

Mum:m  V.  Avghinbavgh,  1  Penr.  &  W.  126; 
Bpeed  v.  May.  17  Pa.  91 ;  Laie  v,  MiUt.  18  Pa. 
187;  Rwby  v.  AOanlie  etc.  B.  Co.  80  Pa.  291; 
High,  Receivers,  2d  ed.  §  241;  Burrill,  Assign- 
ments,  p.  474,  g  810;  Moore  v.  Bonndl.  81  H. 
J.  L.  97;  Bentley  v.  Whitlemore,  19  N.  J.  Eq. 
466;  Burloek  t.Taylor.  18  Pick.  835;  Sandereon 
V.  Bradford,  10  N.  If.  860;  BAoien  v.  CUotlarut, 
0  Mason,  174. 

If  the  plaiutiSs  should  be  successful  In  this 
suit,  they  would  have  to  turn  the  fund  over  to 
the  assiniee  in  the  Stale  of  New  York. 

Van  Butkirk  v,  Warren,  18  Abb.  Fr,  14S. 

Philton  V.  Barnet,  50  Pa.  230,  and  Stud  v. 
Ooodiein,  4  Cent.  Rep.  609, 118  Pa.  288,  cited 
by  plaintiff  in  error,  were  cases  In  which  tbe 
attaching  creditor  was  a  resident  of  Ibis  State, 
and  of  course  would  be  protected  by  tbe  Act. 

In  the  case  of  OhemuxU  Nat.  Bank  t.  TuttU, 
17  W.  N.  C.  415,  the  question  of  wbeiber  the 
doctrine  of  comity  applied  and  the  Act  of 
1865  did  not  apply,  wbea  the  assignor  and  at- 
tarJiIng  creditor  were  )x>tb  residents  of  another 
State,  was  not  considered. 

From  the  foregoing  citatiooH,  it  would  seem 
to  be  a  well  settled  doctrine  of  the  comity  be- 
tween States  tbat  where  two  citizens  of  tbe 
same  Stale  are  bound  by  the  law  of  their  domicil 
tbey  will  not  be  allowed  to  come  into  another 
Stale,  where  personal  property  of  one  may  be 
dtuate,  and  Invoke  the  aid  of  a  law  antagonistic 
to  the  law  of  their  domicil. 

See  also  Murray  v.  The  Charming  Betip,  6 
U.  S.  2  Cranch,  118  (3  L.  ed.  208). 

J.,  delivered  tbe  opinion  of  tbe 


the  plaintifb  and  the  defendant  in  tbat  writ  re- 


E  Haw,  iu :  F^uTkuer  v.  HTmanl  '»'Hew  Knic  Btg. 


1889. 
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sided  io  tlie  City  of  New  Tork.  Before  it  is- 
sued the  defendant  bad  made  an  assign  tnent  for 
the  benefit  of  bis  creditors.  The  assi^rnment 
was  made  in  New  York  and  was  in  conformity 
to  the  laws  of  that  fcstate.  Under  all  the  author- 
ities it  passed  the  title  to  the  property  in  this 
State.  It  is  sufficient  to  refer  to  our  last  case, 
8mith'$  AppeaX.  9  Cent.  Rep.  595,  117  Pa.  30. 

It  was  said,  however,  that  inasmuch  as  the 
assignment  was  not  recorded  in  this  Stato  in 
accordance  witb  the  Act  of  May  8,  1855  (Pub. 
Laws,  4 15),  relating  to  foreign  assign ments,  and 
the  attaching  creditor  had  no  notice  of  the  as- 
signment, the  property  was  liable  to  the  attach- 
ment The  first  section  of  the  'Act  of  1855  is 
as  follows:  "That  whenever  any  person  mak- 
ing an  assignment  of  his  or  her  estate,  situate 
within  this  Commonwealth,  for  the  benefit  of 
creditors,  shall  be  resident  out  of  this  State, 
such  assignment  may  be  recorded  within  anv 
county  wherein  such  estate,  real  or  personal, 
may  lie  and  take  effect  from  its  date;  Provided, 
That  no  bona  fde  purchaser,  mortgagee,  or 
creditor,  havhig  a  lien  therefor  before  tbe  re- 
cording in  the  same  county,  and  not  having 
had  previous  actual  notice  tbereof ,  shall  be  af- 
fect eid  or  prejudiced;  and  the  court  of  common 
pleas  may  dismiss  or  appoint  trustees  under 
such  assignment,  as  in  other  cases." 

The  manifest  object  of  this  Act  was  to  protect 
our  own  citizens;  hence,  it  was  held  in  Steel  v. 
Goodwin,  4  Cent.  Rep.  659,  118  Pa.  288,  that 
where  a  foreign  attachment  had  issued  after  an 
assignment  in  another  State,  but  before  it  was 
recorded  here,  and  the  attaching  creditor  had 
no  actual  notice  of  such  assignment,  the  at- 
tachment was  good  as  against  feuch  assignment. 
To  same  effect  see  also  FhiUon  ▼.  Barnes,  50 
Pft.2d0. 


These  esses  were  well  decided,  bat  they  do 
not  rule  this  one.  The  Act  of  1H55  is  not  in- 
voked by  any  Pennsylvania  creditor  seeking 
its  protection.  As  before  observed,  both  of 
these  parties,  plaintiffs  and  defendant,  are  resi- 
dents of  New  York.  The  plaintiffs  come  into 
this  State  to  obtain  an  advantage  by  our  law 
which  they  could  not  obtain  by  their  own. 
They  are  seeking  to  nullify  the  law  of  their 
own  State  and  ask  the  aid  of  our  court  to  do 
so.  This  they  cannot  have.  If  for  no  other 
reason,  it  is  forbidden  by  public  policy  and  the 
comity  which  exists  between  the  States.  This 
comity  will  always  be  enforced  when  it  does 
not  confiict  with  the  rights  of  our  own  citizens. 
Bagby  v.  Atlantic,  Jf.  df  0.  B.  Co,  m  Pa. 
291. 

The  same  principle  is  recognized  to  a  greater 
or  less  extent  by  manv  other  authorities.  It  is 
sufficient  to  refer  to  MuUiken  v.  Avghinhaugh, 
1  Penr.  &  W.  117;  Speed  v.  May,  17  Pa.  PI; 
Law  V.  MilU,  18  Pa,  185;  2fiw«  v.  BonneU,  81 
N.  J.  L.  97. 

The  case  of  ohemical  Niat.  Bank  v.  TutUe,  17 
W,  N.  C.  415,  was  cited  as  authority  on  the  other 
side.  Wedo  not  so  regard  it.  While  the  facts  of 
that  case  are  upon  all  fours  with  this,  the  point 
now  under  consideration  was  not  raised,  and  of 
course  not  decided.  The  case  turned  upon  the 
question  whether  the  attaching  creditor  bad  act- 
ual notice  of  the  assignment.  It  was  assumed 
that  it  came  within  the  Act  of  1855,  and  this 
court  decided  only  what  was  then  before  it.  The 
question  of  comity  was  left  untouched. 

The  learned  Judge  below  entered  ludgment 
upon  the  reserve<r  point  in  favor  or  the  gar- 
nishees, non  obstante  veredicto.  In  this  therd 
was  no  error. 

Judgment  c^rmed. 


UNITED  STATES  CIRCUIT  COURT,  EASTERN  DISTRICT  OP  NEW  TORK. 


John  T.  UNDERWOOD  et  oL 

V, 

Henry  GERBER  et  al. 
(....FM«  Reji.....) 

One  who  has  taken  out  two  patents*  the 

first  for  a  novel  composition  of  matter,  the  second 
for  a  combination  of  this  composition  with  an- 
other article,  who  brings  suit  for  infringement 
on  the  seoond  patent  alone,  in  which  it  is  held 
that  the  mere  combination  to  not  patentable, 
cannot  be  aided  by  the  first  patent,  at  least  where 
It  to  not  alleged  or  shown  that  he  to  still  the  owner 
thereof;  but,  on  the  contrary,  such  first  patent 
may  t>e  eet  up  as  a  prior  patent  to  defeat  hto  claim 
under  the  second. 

(January  18,  1B89.) 

SUIT  to  restrain  the  infringement  of  a  pa- 
tent.    Decree  for  defendant. 
The  facts  and  questions  presented  are  stated 
in  the  opinion. 

Mr.  James  A*  Hudson*  for  complainants, 
cited  (to  the  point  decided  in  opinion): 
Bailway  Begieter  Mfg,  Co,  v.  Broadway  d 

NoTB.— There  appears  to  be  no  case  bearing  di- 
rectly upon  the  point  in  thte  case,  as  neither  the 
court  nor  counsel  have  succee<1ed  In  finding  such. 
Tlie  case  appears  to  be  of  novel  impreflsiou  in  pa- 
tent law.  TBep.] 

2  L.  R.  A. 


7th  Ave.  B.  Co,  22  Fed.  Rep.  655;  MoMiOanY. 
Bees,  1  Fed.  Rep.  722. 

Mr.  Arthnr  ▼•  Briesen,  for  defendants, 
cited  (to  the  same  point): 

Mahn  V.  Barwood,  112  U.  8.  a54  (28  L.  ed. 
6do);  Moder  Safe  dk  Lock  Co,  v.  Hosier,  127  U. 
8.  854  (82  I.,  ed.  182);  SufToUc  Mfg.  Co.  v. 
£?/iy<fen,70U.  8.  8  Wall.  816(18  L.  ed.  76); 
Morris  v.  Huntington,  1  Paine,  848;  Mathews 
▼•  Flower,  25  Fed.  Rep.  880. 

Lacombe*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  suit  brought  to  restrain  the  defend- 
ants from  infringing  letters  patent  848,073 
granted  to  the  complainants  August  24,  1886, 
for  **an  improved  reproducing  surface  for  type- 
writing and  manifolding." 

The  circumstances  of  the  case  are  peculiar 
and  present  \v'hat  seems  to  be  a  novel  ques- 
tion. 

On  March  22,  1886,  the  complnlnants  filed 
their  application  (known  as  serial  number 
196.200).  The  patent  issued  tliereon  and  now 
sued  on  sets  forth  that  the  invention  rehites  tc 
an  improved  reproducing  surface  adnpted  to 
be  employed  for  obtaining  copies  of  type-writ- 
ing, or  other  printed  or  written  impiesisiouSf 


IM 
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by  means  of  a  type-writer  or  other  printing  de- 
vice, or  by  the  employment  of  a  stylus  or  other 
writing  means.  That  the  transter  surface  is 
spread  upon  a  sheet  or  vehicle,  and  when  so 
applied  IS  adapted  to  be  employed  in  place  of 
the  articles  of  trade  commonly  known  and  des- 
ignated as  ''carbon  papers"  or  "semi-carbon 
papers."  The  specification  then  proceeds  as 
follows: 

"('Carbon  papers'  or  'semi-carbon  papers')  are 
employed  by  type-writers  and  others  to  pro- 
duce copies  of  impressions  either  obtained  by 
a  machine  or  by  a  stylus  or  other  writing 
means. 

"In  carrying  out  our  invention  we  employ  in 
the  manuracturo  of  our  improved  transfer  sur- 
face dyewood  solutions  or  their  active  princi- 
ples, which  we  filter  and  precipitate  withal- 
Kalies  and  mineral  salts,  or  with  alkalies,  acids 
and  mineral  salts,  or  with  acids  or  alkalies 
alone.  After  the  solution  has  been  filtered  the 
precipitate  is  removed  from  the  filtering  device 
and  arled.  The  precipitate  is  then  mixed  with 
lard  oil  and  wax,  or  their  equivalents,  and  the 
mixture  is  then  ground  together  in  a  warm 
state. 

"The  dye  solutions  we  prefer  to  employ  are 
obtained  from  logwood  or  hsBmatoxylon,  the 
active  principle  of  logwood,  Brazil  wood,  sa- 
pan  wood,  peach  wockI,  madder,  or  its  active 
principle — alizarine. 

"The  proportions  we  find  to  answer  well  in 
producing  our  improved  surface  are  as  follows: 
take  one  pound  of  extract  of  logwood  and  dis- 
solve the  same  in  one  gallon  of  water,  ^en  add 
to'  the  solution  one  pound  of  soda  and  one 
pound  of  mineral  salt,  using  one  of  the  salts  of 
Iron  or  copper,  preferably  sulphate  of  copper. 
The  mixture  thus  obtained  is  then  pUu^  m  a 
filter.  After  the  solution  has  been  filtered  the 
precipitate  is  removed  from  the  device  em- 
ploye for  filtering  and  then  dried,  after  which 
the  precipitate  is  ready  for  use.  To  every  two 
pounds  of  precipitate  thus  obtained  we  add  one 
pound  of  'oil  and  one  pound  of  wax,  and  then 
grind  the  mixture  in  a  warm  state  in  what  is 
commonly  known  as  a  'painf  or  other  suitable 
grinding  mill.  The  heated  mixture  thus  ob- 
tained is  then  applied  to  tissue  paper  or  other 
suitable  paper  or  .  ric  by  means  of  a  sponge  or 
other  suitable  transferring  device. 

"The  paper  or  fabric  to  which  our  improved 
surface  is  to  be  applied  is  placed  upon  a  heated 
table,  by  preference  formed  of  iron,  and  heated 
by  steam;  but  this  may  be  varied. 

"In  place  of  employing  oil  or  wax,  or  both 
combined,  we  can  employ  any  other  suitable 
oleaginous  matter  or  combination  of  oleagi- 
nous matter  having  equivalent,,  or  approxi- 
mately equivalent  properties." 

The  invention  having  been  thus  described, 
the  patentees  claimed  "A  sheet  of  material  or 
fabric  coated  with  a  composition  composed  of 
a  precipitate  of  dye  matter,  obtained  as  de- 
scribed, in  combination  with  oil,  wax  or 
oleaginous  matter,  substantially  as  and  for  the 
purposes  set  forth. 

On  the  same  day  (March  22,  1886,  Serial 
Kumber  196,199)  complainants  also  applied 
for  a  patent  for  a  "composition  for  transfer 
surfaces  for  producing  copies  of  type-writ- 
ing," and  letters  patent  therefor  (No.  848,072) 
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were  issued  to  complainants  on  the  same  day 
as  those  sued  on— August  24,  1886. 

The  specification  sets  forth  that  the  invention 
relates  to  the  process  of  producing  a  transfer 
surface  adapted  to  be  employed  upon  a  sheet 
or  vehicle  to  take  the  place  of  the  articles  of 
trade  commonly  known  and  designated  as 
"carbon  papers*'^  or  "semi-carbon  papers."  It 
then  states  that  these  papers  are  employed  by 
type-writers  or  others  to  produce  copies  of  im- 
pressions either  obtained  by  a  machme  or  by  a 
stylus  or  other  writing  means,  and  proceeds  to 
describe  the  invention  in  the  identical  wordf 
used  in  the  other  patent  and  quoted  above. 

Having  thus  described  their  invention,  the 

Eatentees  claimed  "the  coloring  composition 
erein  described  for  the  manufacture  of  a  sub- 
stitute for  carbon  paper,  composed  of  a  pr»> 
cipitate  of  dye  matter,  in  combination  with 
oil,  wax,  or  oleaginous  matter,  substantially  as 
set  forth." 

This  novel  method  of  manifolding  an  inven* 
tion  was  adopted,  as  complainants  state,  in  or* 
der  to  comply  with  recent  decisions  of  the 
Patent  Office,  interpreting  Rule  41  of  that  of- 
fice,  and  holding  that  where  a  person  has  "in- 
vented something  in  an  art  or  as  it  is  ordinarily 
called  'a  process,  also  a  machine  for  carrying 
out  the  process,  and  also  the  manufacture  or 
article  which  is  produced  in  the  operation  or 
the  process  by  the  machine"  he  must  take  out 
three  separate  patents,  one  for  the  process,  one 
for  the  machine,  and  one  for  the  product  Bg 
parte  Blythe,  dO  Pat.  Oil.  Gaz.  1821;  EzparU 
Morr,  41  Pat.  Off.  Gaz.  468. 

Before  those  decisions  the  patent  would  have 
contained  the  common  specification  above 
quoted,  with  two  separate  claims,  one  for  the 
process  and  resulting  composition,  the  other 
for  its  combination  with  the  paper.  The  com- 
plainants insist  that  their  position  is  precisely 
the  same  whether  their  invention  is  covered  by 
a  single  patent  with  a  double  claiip  or  by  twa 
separate  patents.  Whether  this  is  so,  under 
the  circumstances  of  the  particular  case  here 
presented,  must  be  now  determined. 

The  defendants  insist  that  no  invention  is  set 
forth  in  either  patent,  and  that  th^  do  not  in- 
fringe. For  the  purposes  of  the  aigument 
upon  the  preliminary  objection,  however,  the 
converse  oi  these  propodUons  will  be  accepted. 

The  present  application  is  to  restrain  the  de- 
fenduits  from  continuing  to  infringe;  and  for 
some  unexplained  and  unaccountable  reason 
the  complauDants  sue  only  on  a  single  patent, 
and  that,  too,  the  one  wnose  numbers  would 
indicate  that  it  was,  in  time  of  application  and 
of  issue,  subeequent  to  the  other.  Having 
taken  their  stand  solely  upon  this  patent,  what 
is  their  position  towards  defendants,  who  make 
the  composition  of  matter  described  in  both 
patents  and  combine  paper  with  it  as  indicated 
m  the  one  sued  on? 

When  differentiated  from  each  other  it  is 
found  that  the  only  step  in  advance  which  the 
higher  numbered  patent  suggests  is  the  spread- 
ing upon  paper  of  the  composition  described  in 
the  lower  numbered  patent.  In  view  of  the 
earlier  patents  and  publications  which  have 
been  put  in  evidence — in  fact  considering  only 
what  is  within  the  common  knowledge  of  au 
who  have,  for  upwards  of  a  generation,  mani- 
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folded  writing  by  the  use  of  a  paper  coated  or 
impregDated  with  some  pigment — it  is  difficult 
to  see  how  even  the  Patent  Office  could  detect 
DoyeltY  or  iuventioD  in  merely  taking  a  color- 
ing substance  already  known  and  applying  it 
to  paper.  If  the  patent  for  the  composilion  of 
matter  forming  the  coloring  substance  had  been 
granted  to  John  Doe  the  &y  before  complain- 
ants applied  for  their  patent  coyering  the  ap- 
plication of  that  substance  to  paper,  the  latter 
would  be  clearly  yoid  for  want  of  noyelty  or 
inyenlion. 

It  follows  that  if  the  first  numbered  patent 
were  held  by  an  assignee  of  the  complainants, 
near  or  remote,  he  could  not  be  held  an  in- 
fringer of  the  second  patent  Complainants 
conceded  upon  the  argument  that  an  assignee 
could  not  hid  so  held,  except  for  the  combina- 
tion of  paper  with  the  coloring  substance  for 
the  purpose  named,  and  such  a  combination  is 
dearly  old. 

The  complainants  insist  that  their  position  is 
precisely  the  same  as  if  they  bela  a  single 
patent  with  two  claims,  one  for  the  proc&ss  or 
composition  of  matter  producing  the  coloring 
substance,  the  other  for  the  combination  of 
that  substance  with  paper.  This  mi^ht  be  so, 
if  they  could  be  consideTed  as  holding  both 
patBnts.  But  in  this  suit  they  haye  carefully 
abstained  from  declaring  upon  the  first  patent, 
or  eyen  in  any  way  referring  to  it.  Its  i£»uance 
is  only  known  to  the  court  through  the  defend- 
ants, who  set  it  up  in  defense,  llie  complain- 
ants base  their  claim  to  a  monopoly  solely  upon 
the  second  patent.  As  that  single  patent,  tried 
by  the  uaual  tests,  may  stand  or  fall,  the  case 
which  they  make  out  upon  their  complaint 
must  also  stand  or  fall. 

One  who  seeks  to  enforce  the  rights  secured 
to  him  by  a  patent  is  an  Ishmaelite— his  hand 
affaiost  eyeryone  and  eyetyone's  hand  against 
blm.  His  adyersary  may  ayaU  himself  of 
eyery  publication  oi  the  fruits  of  human  in- 
yention— by  letters  patent,  by  printed  books, 
by  actual  public  use—aa  if  they  were  his  own. 
when  o£Fered  in  eyidenoe  they  may  proye  not 
conflicting,  not  anticipatory,  or  be  found  other- 
wise immaterial;  but  for  what  they  are  worUi, 


they  are  the  common  property  of  all  who  are 
called  upon  to  justify  thehr  acts  In  the  face  of  a 
complainant  patentee. 

The  holder  of  the  patent  sued  upon  in  this 
case  must  submit  it  to  comparison  with  the  first 
patent  as  if  that  first  patent  were  outstanding.  ' 
By  not  declaring  upon  it  as  its  present  owner, 
be  leayes  it  to  tne  defendants  to  be  ayailed  of 
as  if  it  were  the  property  of  a  stranger. 

What,  then,  is  his  position? 

At  the  yery  time  when  his  patent  was  issued 
the  compbsition  of  mattervrhich  enters  into  hia 
combination  with  paper  was  known,  and  the 
right  to  exclude  all  persons  from  making  it  was 
conferred  upon  the  holder  of  another  patent. 
Upon  the  holder  of  the  patent  sued  upon  was 
conferred  the  right  to  exclude  all  others  from 
combining  paper  with  this  composition;  but  in 
yiew  of  the  state  Of  the  art  such  a  grant  waa 
yoid. 

The  cases  cited  by  complainants  (Railtoau 
Register  MJg,  Co,  y.  Broadway  d  7th  Aw.  & 
Co,  22  Fed.  Rep.  665,  and  McMiUan  y.  Beee,  1 
Fed.  Rep.  722)  do  not  apply.  There  it  was 
held  that  the  additional  combmation  which  the 
original  inyentor  sought  to  secure  by  his  later 
patent  was  in  fact  a  real  step  in  adyance.  It 
was  held  that  the  description  of  his  inyention 
in  the  earlier  patent  would  not  preclude  him 
from  securing  his  additional  claim,  because 
that  additional  claim  coyered  a  patentable  in- 
yention.  "Whether  two  patenta,"  says  the 
court  in  the  case  last  cited,  ''coyer  the  same  in- 
vention must  be  determined  by  the  tenor  and 
scope  of  thdr  claims,  not  by  the  description  in 
the  specifications." 

Here,  as  we  haye  seen,  the  combination, 
which  the  second  patent  sought  to  coyer,  was 
not  patentable.  This  suit,  based  upon  it  alone, 
must  therefore  faiL  To  tne  holder  of  the  first 
patent,  whoever  he  may  be,  alone,  belongs  the 
right  to  exclude  all  others  from  making  the 
new  composition  of  matter,  the  only  invention 
which  (if  the  other  issues  in  the  case  be  de- 
cided against  the  defendant)  was  sufficiently 
novel  to  warrant  the  granting  of  letters  pa- 
tent 
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Bs  Petition  of  UNION  ELEVATED  K 
CO.  OP  BROOKLYN. 

When  tbeproTlflion  ofthe  Rapid  Transit 

▲ot  <N.  Y.  Laws  1876^  obap.  e06)  proyldin^  for 
the  appointment  of  oommlaslonen  and  their  d^ 
tenninadon  as  to  the  propriety  of  construotlnff 
the  proposed  raihroad  in  public  streets,  in  lieu  of 
the  consents  of  abutting  owners,  has  been  com- 
plied with,  and  their  determination  that  the  road 
should  be  constructed  has  been  confirmed  by  the 
supreme  oourt,  after  the  giving  of  public  notice 
and  an  opportunity  to  abutting  owners  to  be 
beard,  such  decision  of  the  supreme  oourt  in- 
volves the  determination  of  the  validity  of  the 
inoorporation  of  the  company  proposing  to  oon- 
straot  the  road,  and  being  the  decision  of  a  oom- 
petoot  tribnnal  in  a  judicial  proceeding  in  which 
the  abutting  ownets  had  an  opportunity  to  be 
heard  on  that  question,  will  estop  such  owners 
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from  thereafter  attacking  the  validltiy  of  sneh 
incorporation  oollateraUy. 

(January  IS,  1880.1 

APPEALS  by  certain  property  owners  from 
an  order  of  the  General  Term  of  the  Su- 
preme Court,  Second  Department,  affirming  an 
order  of  the  Kings  Special  Term  appointing 
commissioners  on  the  petition  of  the  Union 
Elevated  Railroad  Company  of  Brooklyn,  rel- 
ative to  acquiring  title  to  certain  real  estate 
or  interests  therein  in  certain  city  streets.  Jf- 
firmed. 

The  Mayor  of  Brooklyn,  upon  a  petition  in 
proper  form  under  the  Rapid  Transit  Act 
(Laws  1875,  chap.  606),  signed  b^  fifty  prop- 
erty owners,  appointed  a  commission  to  deter- 
mine the  necessity  of  rapid  transit  and  perform 
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all  the  other  duties  required  of  such  a  oomiDis- 
sion  by  that  statute.  The  commissioD  so  ap- 
pointea  determined  that  there  was  a  necessity 
for  an  elevated  railroad,  and  located  its  routes 
and  decided  upon  the  plans  for  the  construc- 
tion thereof.  Thereupon  the  corporation  peti- 
tioner was  formed  and  its  stock  subscribed  for 
and  the  necessary  amount  paid  in  in  cash,  and 
thereafter,  on  July  16,  1^86,  the  company  ob- 
tained the  consent  of  the  local  authorities  to 
the  construction  of  the  road,  but  beiijg  unable 
to  obtain  the  consult  of  a  majority  of  the 
property  holders,  applied  to  the  general  term 
of  the  supreme  court  for  the  appointment  of 
a  commission  in  lieu  of  the  consent  of  property 
holders,  as  authorized  by  the  statute.  This 
commission,  after  giving  public  notice  and  an 
opportunity  for  all  interested  to  be  heard,  re- 
ported that  all  the  routes,  except  one,  ought  to 
be  constructed.  This  report  was  confirmed  by 
the  general  term  and  from  the  order  of  con- 
firmation no  appeal  was  ever  taken. 

The  company  thereafter  commenced  the 
construction  of  its  road  and  after  parts  of  it 
had  been  completed  and  were  in  operation, 
commenced  the  present  proceedings,  by  peti- 
tion to  the  supreme  court,  for  the  appointment 
of  commissioners  to  appraise  the  amount  of 
compensation  to  be  made  by  petitioner  to  the 
owner  or  owners  interested  in  the  streets  and 
premises  described  therein. 

Mr,  B.  F.  Tracy  for  property  owners,  ap- 
pellants. 

McwTB,  Oeorire  Hoadly  and  6eor§^ 
W«  W  innate  for  petitioner,  respondent 

Gray»  /.,  delivered  the  opinion  of  the 
court: 

The  parties  who  are  affected  by  these  pro- 
ceedings to  acquire  title  to  their  property,  priv- 
ileges and  easements,  to  the  extent  necessary 
for  the  construction  and  operation  of  an  ele- 
vated railroad,  oppose  the  same  on  the  ground 
that  the  petitioner  never  was  duly  incorporated* 
that  it  has  no  existence  as  a  corporation,  and 
has  no  right  to  construct  and  operate  a  rail- 
road, on  certain  streets,  etc. 

There  is  a  doubt  as  to  the  correctness  of  the 
proposition  that  the  right  of  eminent  domain 
cannot  be  exercised  by  a  corporation  to  depiive 
a  citizen  of  his  property,  or  property  rights, 
except  it  be  a  corporation  dejure;  but  the  ques- 
tion here  is  whether  tliese  parties  may  at  this 
day  question  the  legality  of  the  corporate  ex- 
ifetence  of  the  petitioner.  If  by  the  force  or 
virtue  of  legal  proceedings,  they  have  hereto- 
fore been  brought  into  court  and  have  had  the 
opportunity  ot  contesting  that  very  question 
before  a  competent  tribunal,  they  should  not 
be  heard  upon  it  now;  for  I  consider  it  to  be  a 
well  settled  principle  that  the  judgment  of  a 
court  of  competent  jurisdiction,  proceeding  up- 
on a  matter  of  which  it  has  cognizance,  cannot 
be  questioned  collaterally.  If^it  can  be  sbown 
that  upon  a  prior  occasion  these  appellants,  by 
proceedings  competent  to  affect  them  witti  no- 
tice, were  afforded  a  time  and  place  for  tryins: 
out  the  question  they  present  now,  their  fail- 
ure to  avail  themselves  of  the  opportunity  and 
a  decree  remlered  therein, stanuing unreversed, 
must  be  held  to  preclude  them  from  afterwards 
raising  such  ouestion. 

Chapter  606  of  the  Laws  of  1675,  commonly 
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known  and  referred  to  as  the  Rapid  Transit 
Act,  which  lies  at  the  foundation  of  the  pro- 
ceedings for  the  construction  and  operation  of 
steam  railways  within  cities,  contains  the  pro- 
vision in  its  4th  section,  ''That  the  consent  of 
the  owners  of  one  half  in  value  of  the  properly 
bounded  on,  and  the  consent  also  of  the  local 
authorities  having  the  control  of  that  portion 
of  a  street  or  highway  upon  which  it  is  pro- 
posed to  construct  or  operate  such  railway  or 
railways,  be  first  obtained;  or  in  case  the  con- 
sent of  such  property  owners  cannot  be  ob- 
tained, that  the  determination  of  three  com- 
missioners, appointed  by  the  general  term  of 
the  supreme  court  in  the  district  of  the  pro- 
posed construction,  given  after  a  due  hearing 
of  all  parties  interested,  and  confirmed  by  the 
court,  that  such  railway  or  raUways  ou^ht  to 
be  constructed  or  operated,  be  taken  in  heu  of 
the  consent  of  such  property  owners." 

This  proceeding  to  substitute  for  the  con- 
sents of  property  owners  the  determination  of 
the  commissioners  depends  for  its  success  up- 
on the  decree  of  the  court  named.  With  re- 
spect to  the  whole  matter,  it  is  a  distinct  and 
special  proceeding;  having  its  inception  in  the 
application  by  the  company  proposing  to  con- 
struct and  of)erate  a  railroad,  and  tnereafter 
depending  within  the  Jurisdiction  and  control 
of  the  tribunal  which  Uie  Legislature  has  em- 
p^>wered  to  entertain  it.  By  Uie  7th  section  of 
the  Act  it  is  provided  that  the  commissioners 
appointed  in  the  first  instance  by  the  mayor, 
upon  the  general  application  of  taxpayers,  to 
determine  upon  the  necessity  for  steam  rail- 
ways and  the  location  of  their  routes,  are  to 
prepare  articles  of  association  for  the  company 
to  be  formed,  and  shall  embody  therein,  inter 
alia,  the  conditions  and  requirements  of  the 
4th  section  we  have  mentioned.  This  manda- 
tory provision  of  the  7th  section,  with  respect 
to  the  articles  of  association,  makes  it  perfectly 
clear  that  the  proviso  clause  which  we  have 
quoted  from  the  4th  section  is  referable  to  the 
company  to  be  formed  under  the  Act,  and  is  to 
be  construed  in  connection  with  the  powers 
and  corporate  capacities  conferred  by  the  stat- 
ute upon  that  new  corporation.  Unless  re- 
garded as  one  available  to  the  corporation  to 
be  formed  by  the  mayor's  oommissionen,  the 
provision  mentioned  in  the  fourth  section 
would  be  senseless. 

We  find,  then,  as  part  of  the  scheme,  that 
after  the  mayor's  commissioners  have  set  upon 
its  feet  the  new  coriioration,  its  first  steps  must 
be  in  the  direction  of  obtaining  the  requisite 
consents  of  property  owners  and  local  authori- 
ties to  the  construction  and  operation  of  its 
railway  along  its  designated  routes.  Failing 
to  obtain  the  consents  of  the  owners  of  prop- 
erty bounded  on  the  proposed  railway  route, 
the  company  may  set  in  motion  a  proceeding 
before  the  tribunal  designated  by  the  Legisla- 
ture to  secure,  in  invitum  the  nonassenting 
property  owners,  a  decree  allowhiga  construc- 
tion of  the  railway. 

It  will  be  observed  that  the  proceedings  are 
hostile  and  that  they  must  fail,  unless  in  three 
essential  features  there  is  compliance  with  the 
Act:  there  must  be  a  due  hearing  of  all  the 
parties  interested;  tbe  commissioners  must  de- 
termine that  the  railway  owght  to  be  construct- 
I  cd;  and,  finally,  the  court  itself  must  set  the 
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seal  of  its  confirmation  upon  the  determination 
of  its  oommi^oners,  by  its  decree.  Tlie  crea- 
tion of  this  tribunal,  with  the  exclusive  Juris- 
diction to  hear  and  determine  the  question  of 
"wheUier  the  proposed  railway  should  be  con- 
structed in  the  face  of  the  opposition  of  property 
owners  affected,  is  a  part  of  a  plan  or  system, 
devised  by  the  Legislature  and  framed  in  the 
Act  which  it  passed.  To  provide  therein  for 
such  a  tribunal,  whose  decision. might  be  sub- 
stituted for  the  consents  of  property  owners, 
was  perfectly  competent  for  the  legislative 
body;  as  a  part  of,  or  an  incident  to  its  delega- 
tion to  the  corporation  of  the  power  to  exercise 
the  right  of  eminent  domain;  by  which  right 
the  corporation  is  empowered  to  obtain,  in  in- 
ritum  the  owners  the  possession  of  what  is 
their  property. 

This  delegation  of  soveieign  power  is  based 
on  the  theory  that  as.  land  is  held  subject  to  the 
right  of  government  to  resume  its  x)osscssion  at 
any  time  for  public  use,  the  construction  of  a 
n^lway  is  a  i)ubhc  use,  in  the  interest  or  pro- 
motion of  which  the  rigbt  of  eminent  domain 
possessed  by  the  government  may  be  exercised 
through  the  Quasi  public  corporation  which  is 
chartered.  We  have  held  that  the  Rapid 
Transit  Act  embraces  the  whole  law  on  the 
subject  of  the  formation  of  corporations  there- 
under (JT.  r.  Oalde  Go.  v.  ITew  Tark,  104  N. 
Y.  21,  6  Gent  Rep.  56);  and  we  can  add  here 
that  a  system  of  procedure  is  provided  for 
which  is  independent  and  complete,  and  which 
is  capable  of  attaining  the  end  sought,  of  secur- 
inff  to  the  corporation  organized  thereunder 
ix3i  scope  for  its  legitimate  action  and  for  the 
aoquiaition  of  necessary  properties. 

The  statute  is  not  to  be  construed  so  literally 
as  to  balk  the  legislative  purpose  and  to  work 
injustice  or  a  wrons;  it  should  receive  a  con- 
struction which  will  permit  of  the  accomplish- 
ment of  the  general  purpose  of  the  grant.  An 
element  of  mat  purpose  is  the  creation  of  a 
tribunal  with  orfgmal  Jurisdiction  and  with 
power  to  enforce  tne  right  of  eminent  domain 
when  sought  to  be  exercised  by  the  corporation 
in  the  acquisition  of  the  right  or  license  to  con- 
struct and  operate  its  railway.  It  is  altogether 
reasonable,  as  a  construction  of  the  grant,  to 
find  the  intention  of  the  Legislature  to  be  that 
the  determination  of  that  tribunal,  with  respect 
to  the  opposition  of  property  owners,  bein? 
made  in  the  inception  of  the  enterprise,  should 
be  once  and  for  all;  as  otherwise — ^as  is  the  fact 
in  the  present  case — when  the  company  had 
gone  ahead,  expending  its  moneys  ana  con- 
structing its  railway,  an  abutting  owner,  wtio 
had  stood  by  while  the  work  was  progressing 
and  perbaps  the  company  then  actively  en- 
gaged in  operating  its  franchises,  might  secure 
a  judgment  destructive  of  the  corporate  fran- 
chises upon  questions  which  were  equally  open 
for  assertion  by  him  before  any  capital  was  ex- 
pended or  work  undertaken.  Any  other  con- 
clusion would  work  a  great  wrong,  and  I  do 
not  think  should  receive  the  sanction  of  any 
court  of  justice. 

In  He  Mings  Couvty  Elevated  Itailway  Com- 
pany,  82  N.  T.  96,  it  was  held,  with  respect  to 
the  determination  of  the  commissioners  ap- 
pointed by  the  general  term  of  the  supreme 
court  under  this  very  Act,  that  the  railroad 
should  be  built;  that  the  court,  in  confirming 
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that  report,  adjudged  upon  the  reasons  for  and^ 
against  the  determination. 

Folger,  C7A.  J'.,says:  "We  cannot  admit  that 
the  tribunal  that  has  the  power  to  appoint  com- 
missioners, whose  duty  it  is  to  make  report  to 
the  authority  that  created  them,  which  report 
is  of  no  effect  until  confirmed  by  that  author- 
ity, is  not  a  tribunal  of  original  jurisdiction;  so 
far  as  to  have  the  function  to  review  the  action 
and  conclusion  of  its  commissioners  in  all  the 
particulars  that  enter  therein."  It  was  there 
held  that  in  providing  for  the  substitution  of  a 
determination  by  commissioners  confirmed  by 
the  court,  for  the  consents  of  a  fixed  propor- 
tion of  property  owners,  a  grave  provision  of 
the  fundamental  law  was  dealt  with — refer- 
ring to  the  constitutional  provision  contained 
in  section  18  of  the  third  article  of  the  Constitu- 
tion. And  it  was  considered  not  to  be  reason- 
able to  hold  that  the  supreme  court  at  gen- 
eral term  acted  only  a  clerical  or  formal  part, 
and  was  without  the  power  to  exercise  a  judg- 
ment upon  the  facts  and  circumslances  of  the 
case. 

A  tribunal  of  original  jurisdiction,  therefore, 
being  established,  having  co^izance  of  all 
questions  affecting  the  rights  of  property  own- 
ers, have  these  parties  or  their  pro|  .rties  been 
brought  within  its  iurisdiction?  Have  these 
questions  been  adjudeed  upon  by  due  process 
of  law?  It  was  conceded  upon  the  hearing 
before  the  commissioners  by  the  appellants 
that  the  proceedings  of  the  general  term  were 
regular.  The  order  appointing  the  commis- 
sioners was  upon  the  company^s  petition  and 
provided  for  notices  to  be  given  by  the  com- 
missioners of  the  time  and  place  of  the  hear- 
ing before  them,  by  publication  in  several 
newspapers  and  for  posting  such  notices  con- 
spicuously at  a  number  of  places  along  the 
proposed  routes  of  the  company. 

The  Act  makes  no  provision  as  to  how  notice 
shall  be  given,  but  only  provides  for  a  hearine. 
The  order  also  required  the  giving  of  a  pre^- 
ous  notice  of  the  presentation  of  the  report  of 
the  commissioners  to  the  ^neral  term  foi 
confirmation,  by  publication  m  the  dally  papers 
and  by  service  of  a  copy  of  the  notice  upon  all 
who  had  formally  appeared  by  attorneys. 

Proof  was  maae  of  the  giving  of  the  notices 
called  for  by  this  order  and,  indeed,  I  find  no 
dispute  raised  as  to  the  regularity  of  the  formal 
proceedings  leading  up  to  the  final  order  of 
confirmation  of  the  report  of  the  commission- 
ers, which  recites  the  proof  of  the  publication 
and  service  of  notices,  etc. 

In  N,  T,  Cable  Company  ▼.  New  York,  6 
Cent.  Rep.  56,  104  N.  Y.  1,  the  appeal  was 
from  the  order  of  the  ^neral  term  refusing  to 
confirm  the  report  of  its  commissioners.  The 
refusal  was  based  on  the  f^ound  that  the  pcii- 
tioner  had  not  the  legal  nght  ia.^  construct  or 
operate  its  railways.  That  declaration  in  tlie  or- 
der authorized  a  review  by  this  court  of  the 
questions  of  law  involved  in  the  decision  of  tlie 
general  term,  and  we  held  that  the  company 
had  never  been  validly  legally  organized,  so  as 
to  have  acquired  the  right  to  construct  its  road. 
That  case  decided  the  proposition  that,  unless 
validly  onranized  in  pursuance  of  the  Rapid 
Transit  Act,  a  company  acquired  no  right  to 
construct  its  road,  and,  consequently,  could 
not  demand  that  the  supreme  court  confirm  the 
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report  of  its  commifisioDers  as  a  subatltuto  for 
the  consent  of  property  owners.  I  tbink  it  fol- 
lows, lo^cally,  from  the  true  construction  of 
the  Rapid  Transit  Act  and  from  the  decisions 
in  the  Cable  Compan'^B  and  the  King9  County 
Bailroad  Compan^i  Cases,  supra,  that  the  ^n- 
eral  term  is  a  tribunal  of  original  lurisdiction, 
whose  functions  are  judicial,  ana  whose  de- 
termination is  a  judgment  upon  questions 
necessarily  comprising  "within  their  scope  that 
of  the  valid  legal  organization  of  the  petition- 
ing company.  The,  proceedings  before  this 
tribunal  are  in  rem,  and,  under  well  settled 
rules,  should  be  conclusiye  upon  all  mankind. 
They  are  brought  against  certain  property 
rights  to  condemn  them  for  quasi  public  uses 
in  the  permitted  exercise  of  the  right  of  eminent 
domain.  The  propriety  of  taking  private  prop- 
erty for  a  public  use  is  not  a  judicial  question 
but  one  of  political  sovereignty. 

Denio,  J.,  said  in  PeopHe  v.  Smith,  21 N.  Y. 
608:  "In  imposing  a  tax  or  in  appropriating 
the  property  of  a  citizen,  or  of  a  class  of  citi- 
zens, for  a  public  purpose,  with  a  proper  pro- 
vision for  compensation,  the  Legislative  Act  is 
itself  due  process  of  law  ...  It  is  not  neces- 
saiT  for  the  Legislature,  in  the  exercise  of  the 
right  of  eminent  domain,  either  directly  or 
inoirectly  through  public  officers  or  agents,  to 
invest  the  proceeding  with  the  forms  or  sub- 
stance of  judicial  process." 

The  case  is  cited  from  as  an  authoritv  bear- 
ing uprn  the  question  of  a  power  vestea  in  iJie 
Legislature  to  exercise  this  right  of  eminent 
domain,  which  is  without  control  as  to  the 
form  or  manner  of  the  exercise;  except  that 
compensation  must  be  made  and  the  objects 
must  be  within  the  definition  of  a  public  use. 
As  the  power  may  be  delegateil  to  private  cor- 
porations, established  to  carry  on  enterprises  of 
a  public  nature,  the  Legislature  may  prescribe 
how  the  power  shaU  he  ezerdsed  by  them; 
which  it  has  done  in  the  case  of  railway  cor- 
porations  organized  under  the  Rapid  Transit 
Act.  The  consent  of  the-  abutting  owner  on 
the  street  proposed  to  be  occupied  must  be  had 
and  constitutes  a  species  of  property  or  muni- 
ment of  title  {PwpU  V.  O^Brien,  10  N.  Y.  8.  Rep. 
178,  decided  November,  1888),  and  a  right  is 
given  to  acquire  it  in  invitum  under  the  pro- 
visions of  the  Act,  by  proceedings  before  a  tri- 
bunal especially  authorized  and  empowered  bv 
the  Legislature.  The  exercise  of  the  right  fa 
placed  under  the  control  of  that  tribunal,  and 

e revision  is  made  for  a  hearing  of  all  parties 
iterested;  but  the  method  of  a  giving  notice 
of  the  hearing  is  left  entirely  with  thatSibunal. 
The  principles  which  govern  in  cases  of  as- 
sessment ana  taxation  are  applicable  to  the  de- 
cision of  the  question  suggested  in  this  case,  as 
to  whether  there  has  been  due  process  of  law. 
Whether  the  taking  of  private  property  be  un- 
der the  imposition  of  a  tax,  or  in  appropriating 
it  for  a  public  purpose,  the  right  stands  on  the 
same  basis  and  its  exercise  is  purely  a  matter 
of  legislative  regulation  and  direction. 

In  Stuart  v.  Palmer,  74  N.  Y.  183,  which 
wns  a  case  involving  the  question  of  the  con- 
stitutionality of  a  law  imposing  an  assessment 
for  local  improvement,  Earl,  J.,  discusses  at 
some  length  what  constitutes  that  due  process 
of  law  which  is  guaranteed  to  each  citizen  by 
the  Constitution.    He  says:   "Qenerally  that 
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due  process  of  law  requires  an  orderly  pro- 
ceeding adapted  to  the  nature  of  the  case  in 
which  the  citizen  has  an  opportunity  to  bo 
heard  and  to  defend,  enforce  and  protect  his 
rights."  He  reviews  many  authorities  which 
fully  sustain  his  proposition. 

Judge  Cooley,  in  his  work  on  Constitutional 
Limitations  (p.  855),  says  that  "Due  process  of 
law  in  each  particular  case  means  such  an  exer- 
tion of  the  powers  of  government  as  the  settled 
maxims  of  law  permit  and  sanction,  and  under 
such  safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the  class 
01  cases  to  which  the  one  in  question  belongs." 

In  Philadelphia  v.  MiOer,  49  Pa.  440,  it  was 
said  by  Agnew,  J*.,  in  speakins:  of  taxation, 
"Notice,  or  at  least  the  means  of  kuowledge.  is 
an  essential  element  of  every  just  proceeding 
which  affects  rights  of  persons  or  property." 

This  notice  or  means  of  knowledge,  which 
all  the  authorities  agree  to  be  a  necessary  part 
of  a  proceeding  by  which  the*  citizen  may  be 
deprived  of  property,  was  furnished  in  the 
present  case.  It  was  not  a  i)ersonal  noti(fe, 
perhaps,  as  to  all  or  some;  but  that  is  not  pre- 
scribed by  the  law,  nor  is  necessary  by  impli- 
cation. To  hold  otherwise  would  be  to  lay 
down  a  doctrine  which  has  no  support  in  prin- 
ciple or  in  authority.  It  mi^ht  and  probably 
would  be  practically  impossible  to  personally 
notify  all  the  property  owners  affected  by  the 
construction  of  the  railroad;  as  it  might  be  also 
in  the  cases  of  assessments  or  statutory  pro- 
ceedings, which  include  within  their  scope  the 
deprivation  to  a  citizen  of  his  property. 

In  Be  Empire  Citsf  Bank,  18  K.  Y.  199,  the 
court  says  by  Demo,  /.:  "We  have  not  been 
referred  to  any  adjudications  holding  that  no 
man's  right  of  property  can  be  affected  by  a 
judicial  proceeding  unless  he  have  personal  no- 
tice." It  was  there  held  that  the  Constitution 
does  not  positively  reouire  personal  notice  in 
order  to  constitute  lesal  proc^in^  due  process 
of  law.  Consequently,  the  objection  raised  in 
that  case,  that  there  was  not  a  i)er8onal  notice 
to  all  the  parties  to  he  charged  as  stockholders 
of  the  Empire  City  Bank,  was  held  untenable, 
and  the  proceeding  was  deemed  not  to  lose  tha 
character  of  legal  process,  within  the  constitu- 
tional provision,  by  the  omission  to  require 
personal  notioe  to  be  given. 

In  Campbell  ▼.  Etans,  46  N.  Y.  856,  Allen, 
J,,  said  with  respect  to  the  requisites  of  a  no- 
tice to  the  owner  of  animals  seized  by  the  local 
authorities  on  the  public  highways,  that  "It  Is 
no  objection  to  the  proceedings  that  personal  no- 
tice to  the  owner,  or  other  claimant  of  the 
property.  Is  not  made  necessary  by  the  Act  or 
essential  to  the  jurisdiction  of  the  magistrate, 
or  that  the  proceedings  are  to  some  extent 
summary.  The  proceedings  are  in  the  nature 
of  proceedings  in  r^m—the  penalty  of  forfeit- 
ure attaching  to  and  being  a  lien  upon  the  of- 
fending animals.  Under  the  statutes  of  this 
State  there  are  various  proceedings,  both  in  rem 
and  in  personam,  in  which  the  party  to  be 
affected  only  has  notice  by  a  publication  or 
posting  of  the  summons  or  notice." 

It  is  known  that  in  the  United  States  Courts 
jurisdiction  may  be  acquired  in  admiralty  pro- 
ceedings by  posting  a  citation  under  the  rules 
of  the  practice  of  the  court. 

We  bold,  therefore,  that  the  proceeding  by 
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tblB  comfNiny  oefore  the  supreme  court  algeo- 
eral  term  to  obtain  the  determination  provided 
by  the  statute  io  lieu  of  the  consents  of  prop- 
erty owners,  was  a  Judicial  proceeding  before  a 
competent  dibunal,  constituted  by  the  Legisla- 
ture for  the  purpose,  instituted  and  maintained 
asainst  the  property  rights  of  citizens,  of 
wnich  they  had  notice  and  where  they  had  an 
opportunity  to  come  in  and  litigate  the  very 
matters  now  sought  to  be  put  in  issue.  There 
Ib  an  obrious  proprie^  in  so  holding;  for  there 
was  ample  power  to  deal  with  all  questions  of 
right  and  of  wrong;  and  to  hold  otherwise 
would  be  to  permit  the  injustice  of  a  single 
property  owner  being  able  to  interfere  with  and 
perhaps  destroy  an  important  quasi  public  en- 
terprise. 

The  distinguished  counsel,  who  argued  for 
the  property  owners,  suggests  that  the  absence 
from  the  record  of  the  petition  precludes  the 
point  as  to  the  bar  of  the  decree  of  the  supreme 
court  at  general  term  from  being  insisted  upon. 
While,  to  that  extent,  the  mcord  before  us  may 
be  Imperfect,  yet  the  decree  of  that  court, 
taken  in  connection  with  all  the  other  proceed- 
ing, which  appear  to  have  been  taken  by  or 
before  the  commissioners  and  the  court,  and 
with  the  concession  as  to  the  regularity  of  the 
proceedings  of  the  general  term,  render  the  ab- 
sence from  the  record  of  the  petition  itself  not 
a  material  defect.  Nor  does  what  we  have  de- 
cided in  the  Cable  Cknnpany's  Cau  conflict  with 
the  proposition  that  the  proceedinff  in  the 
supreme  court  at  general  t^rm  constituted  an 
estoppel  upon  these  appellants.  We  did  hold 
that  unless  validly  organized  the  company  ac- 
quired no  right  to  construct  the  road,  and  con 
sequently  could  not  demand  that  the  supreme 
court  cimfirm  the  report  of  its  commissioners, 
as  a  substitute  for  the  consents  of  owners;  and 
that  there  was  no  basis  for  the  petitioner's  ap- 
plication in  the  refusal  by  the  property  owners 
of  their  consents  under  the  circumstances  dis- 
closed. These  views  were  expressed  upon  the 
appeal  from  the  order  of  the  supreme  court, 
which  denied  a  motion  to  confirm  the  report 
of  the  commissioners.  It  was  because  the  legal 
questions  were  raised  hi  that  form  and  at  that 


stage  of  the  petitioners  ezistenoe,  that  th^ 
were  discussed  and  were  reviewable. 

In  this  case,  had  the  parties  now  opposing 
the  petitioner's  efforts  to  carry  on  its  enter- 
prise raised  their  objections  on  a  like  occasion 
and  before  the  same  forum,  they  could  and 
would  have  been  heard  and  disposed  of,  and 
on  appeal  the  Judgment  would  have  been  re- 
viewable on  the  legal  propositions  involved. 
The  Judicial  discretion  of  the  supreme  court  at 
seneral  term,  as  to  whether  the  road  ought  to 
be  built,  Would  not  be  reviewable;  because  it 
was  discretionary  and  a  question  of  policy;  but, 
if  the  petitioner  was  alleged  not  to  be  a  corpora- 
tion d6  jwre^  and  to  have  no  standing  in  court 
to  demand  anything,  or  to  exercise  any  rieht 
of  eminent  domain,  a  denial  of  its  application 
on  any  such  eround,  or  the  granting  thereof 
in  the  face  of  such  an  objection,  would  have 
rendered  the  Judgment  reviewable  upon  ^at 
question. 

We  conclude,  therefore,  that  in  the  proceed- 
ings had  in  the  supreme  court  at  general  term, 
upon  the  occasion  of  the  procecdmg  to  substi- 
tute for  the  consents  of  property  owners  the 
determination  of  its  commissioners,  the  prop- 
erty owners  had  notice  of  the  same  and  were 
afforded  an  opportunity  to  be  heard  upon  the 
questions  now  sought  to  be  noised.  The  Judg- 
ment of  that  court  constructivelv  involves  the 
establishment  of  the  facts  of  legal  incorporation 
and  of  legal  capscity,  and  in  that  respect  judi- 
cially estopped  the  abutting  owners  from  ever 
afterward  raising  the  question.  That  judg- 
ment is  no  longer  open  to  collateral  attack. 
We  cannot  give  our  approval  to  the  doctrine 
that  these  appellants,  having  had  an  opportu- 
nity in  the  first  instance  to  secure  a  judgment 
establishing  their  rights,  could  stand  by  and 
see  the  company  going  on  with  its  work,  upon 
a  subsequent  occaision  of  their  own  choosing, 
claim  that  no  day  in  court  was  necessary,  and 
that  the  question  may  bo  raised  whenever  it  is 
sought  to  devest  them  of  thehr  proper^ 
rights. 

The  tordtr  csppeaUd  ftem  ihauU  be  qfirmed, 
with  eoite. 

All  concur* 


DAKOTA  8UPREMS  OOURT. 


Harman  TERKES,  Appt., 
«. 

Kate  Irene  HADLEY  (Impleaded  with  La- 
fayette Hadley,  Her  Husband),  Beept. 


(....Dak. 


mmmm$ 


who,  with  her  husband, 

has  executed  a  mortgafire  oontaininfir  ooyenaDts 
of  seisin,  quJet  pooooaolon  and  warranty,  on  her 
separate  property.  Is,  In  Dakota  (where  by  stat- 
ute a  married  woman  is  empowered  to  make  any 
eugBgememt  respectinsr  property  which  she  ml^ht 
if  unmarried),  estopped  from  aettiag  up  ajpdnst 
the  purchaser  on  foreclosure  any  title  subse- 
quently acquired  by  her,  even  thoujrh  It  is  ac- 
quired after  the  foreclosure,  and  although  the 

Nora.— As  to  estoppel  of  married  woman,  see 
fipeier  v.  Opfer,  antc^  845,  and  Artman  v.  Ferguson, 
anie^  843,  and  notes. 
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mortgage  is  amere  Uen,  and  does  not  oonvey  an 
estate  in  the  land. 

(Oot.fi,188S;  Beheaztag  denied  JTsb.  Il«  ISSa.) 

APPEAL  by  plaintitf,  from  aludgment  of  the 
District  Court  for  Cass  County  (McCon- 
nell,  /.),  in  an  action  for  the  possession  of  land. 
B^oereed. 
The  facts  are  stated  in  the  opinion. 
Mesare,  Stone  ie  Newman  for  appellant. 
Mr,  Tagrlor  Cmm  for  respondent 

CarUuidy  J,^  delivered  the  opinion  of  the 
court: 

The  record  in  this  action  discloses  that  ou 
and  prior  to  December  8, 1881,  Lafa,yette  Had- 
ley and  Kate  Irene  Hadley,  his  wife,  were  in 
possession  of  and  lived  upon  lot  17,  in  block  4, 
of  the  City  of  Fargo«  in  this  Territory;  that  on 
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said  date  they  executed  to  Harman  Terkes  tbeir 
joint  and  several  promissory  note  for  $500, 
with  interest' at  10  per  cent  per  annum,  payable 
annually,  which  note  was  to  be  payable  in  five 
vears  from  the  date  thereof.  The  interest  to 
become  due  was  evidenced  by  joint  and  several 
interest  coupon  notes,  attached  to  said  original 
note  and  signed  by  the  makers  thereof.  To 
secure  the  payment  of  this  not«,  and  the  inter- 
est to  become  due  thereon,  said  Lafayette  llad- 
ley  and  Kate  Irene  Hadley  made  a^d  executed 
to  said  Harman  Terkes  their  mortga^  on  the 
premises  hereinbefore  mentioned,  which  mort- 
gage was  duly  ^recorded  on  the  said  8th  day  of 
I)^mber,  1881,  as  provided  by  law. 

The  mortgage  in  form  was  what  is  termed  a 
mortgage  dc^,  boin^  an  absolute  deed  of  liar- 
/^ain  and  sale,  with  joint  covenants  of  sciiin, 
quiet  possession,  and  warranty.  It  also  con- 
tained the  usual  defeasance  common  to  such 
Instruments. 

Default  having  been  made  in  the  conditions 
of  said  mortgage,  it  was  duly  and  legally  fore- 
closed, and  the  land  in  dispute  was  purchased 
bv  Harman  Yerkes  on  the  11th  day  of  ^larch, 
1884.  No  question  was  raised  as  to  the  regu- 
larity of  the  foreclosure  proceedings.  A  sher- 
iff's deed  was  duly  issued  to  the  purchaser  on 
March  20,  1885.  Claiming  title  through  said 
foreclosure,  Harman  Yerkes  commenced  this 
action  lo  obtain  possession  of  said  lot  17. 

The  defendants,  by  their  answer,  averred, 
and  such  was  the  proof  on  the  trial,  that  on  the 
10th  day  of  June,  1878,  the  Northern  Pacific 
Railroad  conveyed  said  lot  17  to  one  A.  H. 
Moore,  which  oonveyanoe  was  duly  recorded 
May  81, 1880;  that  said  A.  H.  Moore  conveyed 
said  lot  by  quitclaim  deed  to  Robert  Hadwin, 
on  Biarch  11,  1879,  which  qiiitclium  deed  was 
duly  recorded  August  17,  1889;  that  on  the 
12th  day  of  June,  1885,  said  Robert  Hadwin 
granted  and  conveyed  said  lot  to  said  Eate 
Irene  Hadley,  whicn  conveyance  was  duly  re- 
oonled  on  Au<ru8t  15, 1885. 

At  the  trial  the  court  found  for  the  said  de- 
fendant Kate  Irene  Hadley,  and  adjudged  that 
she  was  the  owner  of  said  lot.  From  this  judg- 
ment appellant  appealed  to  this  court. 

It  wili  be  seen  that  the  facts  thus  stated  raise 
the  single  question  as  to  whether  the  title  ac- 
quired by  Kate  Irene  Hadley  subsequent  to  the 
execution  and  foreclosure  of  the   mortgafl;e 

S'ven  by  her  on  the  8th  day  of  December,  1881. 
ured  to  the  benefit  of  the  appellant,  Harman 
Yerkes.  In  considering  this  question  we  must 
bear  in  mind  that  Eate  Irene  Hadley  was  a 
joint  debtor  with  her  husband,  so  far  as  the 
record  discloses.  She  signed  theoote,  and  the 
mortgage  contained  the  following  condition: 
*•  Provided,  nevertheless,  that  if  the  parties  of 
the  first  part,  their  heirs,  executors  or  admin- 
istrators, shall  pay  or  cause  to  be  paid  to  the 
said  party  of  the  second  part,  his  heirs,  execu- 
tors, adtnini^trators  or  assigns,  the  sum  of  $746, 
according  to  the  conditions  of  six  promissory 
notes  of  even  date  herewith." 

From  nil  that  appears  from  the  record,  Eate 
Irene  lladloy  may  have  received  all  of  the  con- 
sideration for  the  mortgjige.  This  being  so, 
she  had  the  authority,  under  the  laws  of  this 
Territory,  to  execute  a  mortgage  to  secure  said 
indebtedness,  in  the  same  niunner  as  if  slie 
were  unmarried.    Section  061,  Civil  Code,  as 
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amended  by  g  2,  chap.  2,  Laws  1881;  §  79, 
Civil  Code. 

We  cannot  presume  that  she  was  executing  a 
mortgage  on  her  husband's  property,  for  uie 
reason  that  it  appears  that  her  husband  never 
had  any  ownership  in  the  property  mortgaged. 
Having  the  same  rights  as  an  unmarried  woman 
in  regard  to  the  granting  or  incumbering  of  her 
prop^y,  Eate  Irene  t[sd\ej  could  make  the 
mortgage  to  Harman  Yerkes,  and  could  bind 
herself  by  any  lawful  covenant  inserted  therein, 
the  same  as  any  other  person. 

The  authorities  which  hold  that  a  married 
woman  may  set  up  an  after  acquired  title  as 
against  her  deed  and  mortgage,  and  which  also 
hold  that  she  is  not  estopi^  by  the  covenants 
of  warranty  in  a  deed  of  her  husband's  lands 
to  set  up  an  after  acquired  title  as  against  the 
deed  which  she  has  signed,  place  the  rule  up- 
on the  ground  that  she  is  not  tuijuru,  and 
hence  cannot  be  considered  as  authority  in  ju- 
risdictions where  married  women  may  "  make 
any  engagement  or  transaction  with  any  other 
person  respecting  property,  which  she  might  if 
unmarried."    Civil  Code,  5  79. 

It  must  be  conceded,  therefore,  that  Eate 
Irene  Hadley  had  the  power  to  bind  herself  by 
the  covenants  contained  in  the  mortgage  to 
Yerkes.  This  being  so,  what  effect  would  the 
covenants  have  upon  title  to  said  lot,  acquired 
by  her  at  any  time  subsequent  to  the  execution 
of  the  mortgage?  There  can  be  no  doubt  that 
the  covenants  of  ^warranty  would  forever  es- 
top Eate  Irene  Hadley  from  asserting  an  after 
acquired  title  to  the  premiaes  in  question.  It 
would  estop  any  other  person;  why  not  her? 

But  it  is  claimed  that,  she  having  acquired 
the  title  that  she  sets  up  subsequent  to  the  foie- 
cloRtire  of  the  mortgage,  the  estoppel  does  not 
apply;  that  in  order  to  have  the  after  acquired 
title  inure  to  the  benefit  of  the  purchaser  at 
foreclosure  sale,  it  must  have  been  acquired 
while  the  relation  of  mortgagor  and  mortgagee 
existed;  and  our  attention  is  called  to  the  case 
of  Jaekwn  v.  LiUeU,  56  N.  Y.  108. 

In  that  case  the  mortgage  did  not  contain 
covenants  of  warranty,  andlt  was  decided  that 
title  acquired  by  the  mortgagor  subsequent  to 
the  foreclosure  of  the  mortgage  did  not  inure 
to  the  purchaser  at  the  foreclosure  sale;  but 
the  court  further  says:  "  Difl^erent  considera- 
tions would  apply  when  the  mortgage  contained 
covenants  of  warranty.  In  that  case  the  con- 
sideration paid  would  represent  the  value  of 
the  land  as  warranted,  and  the  mortgagor  would 
be  estopped  from  setting  up  an  after  acquired 
title  against  which  he  covenanted  in  the  mort- 
gage." 

If  we  once  admit  that  Eate  Irene  Hadley 
had  the  power  to  bind  herself  by  the  covenant 
of  warranty  in  the  mortgage,  tnen  the  result 
naturally  and  nece5tsarily  tolTows  that  she  never 
afterwards  could  say  that  she  did  not  create  a 
lien  on  the  premises  mentioned. 

The  respondent,  however,  insists  that  as  a 
mortgage  in  this  Territory  does  not  convey  any 
estate  in  the  premises  mortgaged,  but  creates 
ouly  a  lien,  the  covenants  of  warranty  in  the 
mortgage  in  question  are  mere  surplusage. 
We  think  that  the  words  in  the  mortga^  pur- 
porting to  fnant  an  estate  in  the  premises  are 
unnecesffary,  under  the  laws  of  this  Territory; 
but  we  canuot  see  why,  if  a  mortgagor  desites 
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merely  to  create  a  lien  on  bis  estate,  he  may 
not  warrant  the  title  to  the  estate  upon  whicn 
be  proposes  to  create  the  lien.  It  certainly 
"would  oftentimes  be  an  inducement*  to  a  per- 
son to  loan  him  money. 

When  these  covenants  are  inserted  in  a  mort- 
gage it  must  be  presumed  that  they  form  part 
of  the  consideration  for  which  the  loan  was 
made,  and  for  that  reason  the  mortgagor  may 
never  say  that  be  did  not  create  a  lien  upon  the 
premises  mortgaged.  Why  may  not  the  mort- 
gagor in  a  mortgage  which  merely  creates  a 
ueo  covenant  that  he  is  seised  in  fee,  and  that 
he  will  forever  warrant  and  defend  the  title  to 
the  premises  mortgaged  against  the  lawful 
claims  of  all  persons  whomsoever?  Are  they 
not  covenants  for  the  breach  of  which  a  per- 
sonal liability  is  incurred?— and,  if  so,  has  not 
Kate  Irene  Uadley  broken  her  covenant? — and, 
if  she  has  broken  the  covenant,  has  not  the 
very  circumstance  arisen  upon  whidl  the  doc- 
4rine  of  estopppel  in  these  cases  rests? 

In  Van  Annelaer  v.  Kearney,  52  U.  8.  11 
How.  2d7  [13  L.  ed.-  708],  the  court,  after  re- 
viewing all  authorities,  English  and  Ameri- 
can, as  to  what  words  in  a  grant  of  real  prop- 
erty would  operate  as  an  estoppel  so  as  to  pre- 
vent the  grantors  from  setting  up  after  acquired 
title,  said:  "The  principle  deducible  from 
these  authorities  seems  to  be  that,  whatever 
may  be  the  form  or  nature  of  *be  conveyance 
used  to  pass  real  property,  if  tlus  grantor  sets 
forth  on  the  face  of  the  instrument,  bv  way  of 
recital  or  averment,  that  he  is  seised  or  pos- 
sessed of  ft  particular  estate  in  the  premises, 
and  which  estate  the  deed  purports  to  convey; 
or,  what  is  the  same  thing,  if  Uie  seisin  or  pos- 
session of  a  particular  estate  is  affirmed  in  the 
deed,  either  in  express  terms  or  by  necessary 
implication—the  grantor  and  all  persons  in 
privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seised  and 
'  at  the  time  he  made  the  conveyance. 


The  estoo 


^he  e8topi)el  works  upon  the  estate,  ana  binds 
an  after  aconired  title  as  between  parties  and 
privies.  The  reason  is  that  the  estate  thus  af- 
firmed to  be  in  the  partv  at  the  time  of  the  con- 
veyance must  neoessanly  have  influenced  the 
i(:nintee  in  making  the  purcbaKe,  and  hence  the 
crantor  and  those  in  privity  with  him  in  good 
faith  and  fair  dealing  should  be  forever  there- 
after precluded  from  gainsaying  it.  The  doc- 
trine is  founded,  when  properly  applied,  upon 
the  highest  principles  of  morality,  and  recom- 
mends itseli  to  the  common  sense  and  justice 
of  everyone.  And,  although  it  debars  the 
truth  in  the  particular  case,  and  therefore  is 
not  infrequently  characterized  as  odious,  and 
not  to  be  favored,  still  it  should  be  remembered 
that  it  debars  it  only  in  the  case  where  its  ut- 
terance would  convict  the  party  of  a  previous 
fal5>ehood — would  be  the  denial  of  a  previous 
uflirmation  upon  the  faith  of  which  persons  had 
dealt  and  pledged  their  credit,  or  expended 
their  money.  It  is  a  doctrine,  therefore,  when 
properly  understood  and  applied,  that  con- 
«]udfs  tlie  truth  in  order  to  prevent  fraud  and 
falsehood,  and  imposes  silen.c  on  a  party  only 
when  in  conscience  nnd  honesty  he  sbould  not 
be  allowed  to  speak." 

Adopting  the  reasoninj^  of  the  learned  court, 
lot  us  look  nt  the  facts  in  the  case  at  bar.    Kate 
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Irene  Hadley  covenanted  with  Harman  Yerkes 
that  she  ana  her  husband  were  seised  in  fee  of 
the  premises,  and  that  she  would  warnnt  and 
defend  that  title  against  all  lawful  claims  of 
any  person  whomsoever.  She  said  to  Uarman 
Yerkes,  and  to  whoever  should  become  the 
purchaser  at  the  foreclosure  sale:  "  We  are 
seised  in  fee  of  the  land  mortgaged.  I  will 
warrant  and  defend  any  title  you  may  obtain 
through  this  mortgage."  Harman  Yerkes 
parted  with  his  money  on  the  strength  of  such 
representation.  To  now  say  that  she  could  9et 
up  a  title  hostile  to  Yerkes  would  be  to  convict 
her  of  a  previous  falsehood,  and  deny  an  af- 
firmation upon  the  faith  of  which  Yerkes  had 
dealt  and  expended  his  money.  It  is  the  fact 
that  the  covenant  or  affirmation  was  made,  not 
that  an  estate  in  the  premises  was  conveyed, 
that  creates  the  estoppel.  By  what  sort  of  rea- 
soning can  it  be  argued  that  the  covenant  Is 
destroyed  by  foreclosure  and  sale?  What  de- 
stroys it?  The  covenant  says  she  will  forever 
warrant  and  defend;  and  when  Kate  Irene 
Hadley  made  the  covenant  in  the  mortgage  in 
question,  she  forever  put  herself  in  a  position 
in  which  every  principle  of  law,  reason  and 
moraliu  will  compel  her  to  stand. 

We  do  not  think  the  fact  that  mortgages  in 
this  Territory  are  mere  liens,  and  do  not  con- 
vey an  estate  In  the  land,  makes  any  difference 
with  the  operation  of  the  covenant  of  warranty, 
when  inserted  in  the  mortgage.  The  mortgage 
operates  on  the  estate  concerning  which  the 
representations  are  made  for  the  purpose  of  se- 
curity, and  the  mortgage  which  only  creates  a 
lien  may  result  in  an  absolute  conveyance  of 
the  property,  just  as  much  as  if  the  mortgage 
had  conveyed  a  conditional  estate  in  the  first 
instance,  dark  v.  Baker,  14  Cal.  688;  Clark 
V.  Bayreau,  Id.  686. 

In  the  case  last  cited  the  court  said,  referring 
to  the  case  ©f  Clark  v.  Baker,  8upra:  "  We 
there  held  that  it  was  immaterial  whether  the 
mortgage  was  regarded  as  a  conditional  estate, 
as  at  common  law,  or  as  containing  a  mere  lien 
or  incumbrance,  as  by  the  law  of  this  State; 
that  though  .by  our  law  the  title  does  not  pass, 
^yet  the  lien  created  operates  upon  the  property 
m  a  way  precisely  equivalent  to  that  which 
would  follow  if  the  instrument  transferred  the 
legal  title;  that  whatever  in  the  instrument 
treating  it  as  a  conveyance  would  operate  to 
transfer  a  subsequently  acquired  title  to  the 
grantee,  must  equally  operate,  treating  the  in- 
strument as  a  lien  or  incumbrance,  to  subject 
such  acquired  interest  to  the  purposes  of  the 
original  security." 

The  view  we  have  taken  as  to  the  effect  of 
the  covenants  ontalned  in  the  mortgage  in 

?|ue8tion  renderait  unnecessary  to  determine  the 
orce  and  effect  of  section  1727,  subd.  2,  of 
our  Civil  Code,  upon  property  acquired  by  the 
mortgagor  subsequently  to  the  execution  of  the 
mortgage. 

We  are  clearly  of  the  opinion  that — certainly 
as  against  Harman  Yerkes— Kate  Irene  Had* 
ley  IS  estopped  from  setting  up  an  after  ao> 
quired  title  to  the  premises  in  controversy,  ir- 
respective of  the  time  when  said  title  was 
acquired  by  her,  and  that  judgment  ought  to 
hare  gone  for  the  phiintiffa^  the  trial. 
All  concur. 


WiSCONSID  SrritBNB  COUBT. 

WISCONSIN  SUPKEHB  COURT. 


Ada  H.  ROBINSON,  Appt.. 
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LA  iMMtrd  of  rtreat  eoMmlidoii 
ftltbouKti  1°  adopang  plana  aiiil  spedflaaUont 
Uwiy  exeiolBe  ludiciai  and  legislative  poiren.aiiiI 
Are  not  amen^le  to  Bnjtme  exoetit  ttie  publla 
for  anr  enon,  negUgeDOB  or  mlateaaaaoe  1 
maitenwiUiln  their Jurtadlotloii,  beoome  Uablo 
to  third  peiaoM  for  their  negligence  or  ml  ' 
Mooe  when,  after  adopting  plana  and  spedflaa- 
tlona  tber  undertake  to  oanr  them  ont  praolj- 
aaU7  and  do  the  work  themaelTea  thioogh  ageata 
and  aervanta:  at  In  ao  doing,  U  thef  are  aotlng  I 
oBI/oerB  at  all,  they  are  mvel7  mlnirierlal  offlora 

l-Aboardof  itTMl  awwri—loiiw  wh 
after  advcnrtUng  for  propoeala  for  bulMloK 
bridge  and  aooepting  a  proposal  therefor,  f  c 
to  enter  Into  any  oontimet,  but  In  aoocvdanoe  wltb 
the  leoommendatlon  of  aoommittee  nndntaketo 
perform  the  work  thesnBelTca  and  to  oairy  It 
through  their  SDperlntendent  and  other  perai 
employed  by  tbem,  and  under  the  aupervlalon 
of  their  oommlttee,  are  iadlvMually  liable  tor  In- 
juries sustained  by  a  person  throvigh  the  falling 
of  a  derrick  in  oonsequeDoe  of  the  n^Ugenoe  of 


iPFBAL  by  plaintlfT,  from  a  Jodgtneut  of 
the  Circuit  Oonrt  for  Jeffenon  County, 
ent«ied  on  a  verdict  for  defeudsats  directed  6y 
tbe  coon  In  an  action  for  damages  for  a  peraonal 


I  the  City  of 
Watertown,    Bmerted. 
I  Tbe  ttcUoa  was  oririnaUy  brought  against  tbe 
said  Individual  defenaaots,  the  present  re^mnd- 
enis,  together  with  the  City  of  Watertown. 

Upon  the  trial  In  Ihe  clix^t  court,  after  the 
testimony  was  closed,  the  court  directed  the 
jury  to  render  a  verdict  in  favor  of  the  reapond- 
ents  and  against  the  plaintiff;  but  as  between 
the  plaintQl  and  the  City  of  Watertown,  the 
case  was  submitted  to  the  jury  and  a  verdict 
waa  rendered  in  favor  of  tbe  plaintiff  and 
against  tile  d^,  for  (7,000.  The  judgment 
against  the  dty  on  this  verdict  was  reveraed  by 
this  court,  on  tbe  nound  that  the  court  bad 
acquired  no  juri^ctlon  over  tbe  dty.  Bee 
WaterUyan  v.  Rotiimm,  89  Wis.  280. 

Tbe  case  is  further  staled  in  tbe  following 
opinlor 


Mr.  H»rlow  Pesa*  for  appellant. 
Mesrrt.'Oe^(arj,  Bird  A  Orafforr  and 
01mj>1«s  H.  Qmxanmiv  for  respondents. 

OrtoBt  J.,   delivered   the  opinion  of  the 

The  above  defendant  and  six  other  aie 
charged  in  tbe  complaint  as  follows;  tbey 
ivere  coDstmctiag  and  repairing  stnne  piers  and 
abutmenU  under  the  Halo  Street  bridge  over 
tbe  Rock  River,  in  the  City  of  Watertown,  and 
there  was  standing  in  an  upright  position  on 
said  bridge  a  large  and  heavy  hoisting  machine, 
known  as  a  "derrick,"  which  was  placed  tbeie 
by  them,  and  before  that  d^y  had  been  used 
by  them  in  repaiiing  and  constructing  said 

Elen  and  abutments.  Tbe  ^alntlff  was  walk- 
)g  along  np«m  that  poruoD  of  tbe  bridge 
which  was  set  apart  tor  persons  traveling  c" 


,  I,  said  deriok  was  allowed  to  tall 
across  and  upon  said  bridge,  and  upon  tlie 
plaintiff,  while  she  was  walking  along  as  a 
traveleron  said  bighwav  bridge,  and  without 
fault  on  her  part;  n  hereby  she  was  greatly  hurt, 
bruised  and  Injuredi 

The  defendants  by  answer  admit  that  tbe 
pleiB  and  abutments  of  said  bridee  were  being 
constructed  and  repaired,  but  deny  that  they 
were  constructing  or  repairing  the  same,  and 
deny  that  it  was  througb  their  fault,  or  tbat  of 
tb^  agents,  servants  or  emplovfe,  tbat  the 
derrick  fell  upon  theplalntiff,  ana  that  she  wae 
greatly  injured  thereby,  or  tbat  she  received 
any  Injuries  by  reason  of  thdr  negligence,  or 
that  of  their  agents,  servants  and  employes,  and 
deny  that  the  plaintiff  was  witbont  fault,  and 
aver  tbat  ber  own  negligence  contributed  to 
her  injury.  They  allege  thai  said  bridge  bad 
been  out  of  repair  for  some  time,  and  needed 
repair  and  leconstmctlOD;  and  that  the  board 
of  street  commissioners  of  said  dty.  In  ft*  col- 
lective and  leglelallve  c^iadty,  had  duly  let 
the  work  of  repairing  and  constructing  said 
piers  and  abutments  to  competent  peraons  lo 
do  that  work,  and  the  said  persons  were  then 
engaged  In  the  due  prosecution  of  said  work, 
exercising  due  and  proper  caution  in  operating 
the  said  derrick. 

The  facts  In  respect  to  said  mason  work  on 
tbe  piers  and  abutments,  stated  In  respondents 
brief  and  pr-ved  on  the  trial,  were  as  followa: 
the  derk  of  tbe  dty  was  directed  by  the  de- 
fendants, in  accordance  with  the  requirement 
of  section  B  of  subchapter  9  of  tbe  dty  Charter, 
Id  respect  to  all  sucb  work,  to  advertise  for 
proposals  for  doing  the  mason  work,  and  fur- 
nlsbiag  materials  for  the  bridge  according  to 
tbe  plana  and  spedBcatlons  adopted  by  tbem  as 
the  baard  of  street  commissioners,  to  be  received 
up  to  a  certain  dale;  and  on  that  dav  the  pro- 
posal of  one  Charles  Baxter  for  aoing  said 
work,  and  furnishing  materials,  was  accepted 
by  ihem,  and  they  directed  a  contract  to  ha 
entered  Into  with  blm  accurding  to  said  propo- 
sal, and  that  tbe  said  work  be  let  to  blm,  he 
bdng  the  lowest  bidder  for  tbe  same.  But 
before  any  contract  was  entered  into  with  him, 
and  before,  as  they  ascertained,  he  bad  acquired 
any  rights  in  the  same,  by  resolution  of  the  de- 
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f endants  as  such  board  Uie  whole  matter  was 
]eft  open  and  undisposed  of  for  their  f ature 
action.  Their  committee,  to  whom  the  matter 
had  been  referred,  reported  plans  and  specifl- 
catlons  of  said  mason  work  and  materials,  and 
recommended  that  said  work  and  furnishing 
materials  be  done  by  themselves,  under  the 
supervision  of  their  committee  on  streets  and 
bridges,  and  that  a  superintendent  be  appoint- 
ed, and  said  resolution  was  accordingly  adopted 
by  them. 

In  this  manner  the  work  upon  said  bridffe 
commenced,  and  was  carried  on  by  the  defend- 
ants, through  their  superintendent,  and  other 
persons  employed  by  them,  and  under  the 
supervision  of  their  committee,  up  to  the  time 
the  plaintifl  was  injured  bv  the  falling  of  the 
derrick  by  tiie  negligence  oi  their  servants.  No 
contract  was  ever  let  to  anyone  to  do  the  said 
work,  or  to  furnish  matmals  for  the  same, 
but  the  defendants  did  the  work,  instead  of  a 
contractor,  obtained  according  to  the  require- 
ment of  the  charter  as  the  lowest  bidder  for 
the  same. 

On  these  facts  the  circuit  court  directed  a 
verdict  for  the  defendants,  except  the  City  of 
Waterlown. 

It  will  be  seen  that  the  facts  proved  do  not 
support  the  answer  as  to  letting  the  work  to 
other  persons.  It  may  be  said  here  tha%  ail  the 
authorities  cited  by  the  learned  counsel  of  the 
respondents  have  application  only  to  the  case 
made  by  the  answer,  and  in  no  respect  to  that 
made  by  the  facts  proved.  The  same  element- 
ary authorities  cited  by  them  make  the  very 
distinction  which  here  exists  between  the  an- 
swer and  the  proofs.  The  board  of  street  com- 
missioners, when  they  determined  upon  the 
work,  and  adopted  the  plsns  and  specincations 
of  it,  acted  as  public  officers,  exercising  Judi- 
cial and  legislative  power;  and  thev  are  not 
amenable  to  anyone  except  the  public  for  any 
errors,  ne^lit^enoe  or  mere  misteasance  in  the 
matters  within  their  lurisdiction.  In  this  case 
they  are  not  charged  with  any  dereliction  in 
these  respects.  But  when,  after  adopting  the 
plans  and  q)eciflcations,  they  undertauB  to 
cany  ^em  out  practically,  and  do  the  work 
themselves,  and  employ  agents  and  servants  to 
execute  the  plans  and  specifications  manually, 
then,  if  they  are  acting  as  officers  at  all,  they 
are  merely  ministerial  officers,  and  not  Judicial 
or  legislative,  and,  according  to  the  same  au- 
tboiities,  are  liable  to  third  persons  for  their 
negligence  or  misfeasance,  or,  as  the  authori- 
ties sav,  as  public  officers  they  acted  in  a  min- 
isterial capacity,  and  are  Uierefore  liable. 
Cooley,  Torts,  889-d76. 

If,  as  public  officers,  they  owe  only  a  duty  to 
the  pobfic,  and  are  not  liable  to  persons,  yet, 
if  they  so  act  as  to  owe  a  duty  to  individuals, 
then  their  negligence  therein  is  an  individual 
wrong,  which  may  be  redressed  by  private 
action. 

In  this  case  the  defendante  owed  a  duty  to 
the  traveling  public,  and  to  the  plaintiff  while 
traveller  over  the  bridge,  to  look  out  for  her 
personal  safety,  while  they  were  managing  the 
work  through  their  servanta  This  is  not  a 
public  but  a  private  duty,  which  they  must  dis- 
charge properly,  or  be  liable  to  those  injured 
by  tfieir  negligence.  As  public  officers,  acting 
for  the  public  alone,  they  arc  exempt  from  per- 
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sonal  liability.  The  doctrine  of  respondeat  m«- 
perior  does  not  apply  to  such.  But  if,  as  the 
authors  say,  they  engage  in  some  special  em 
ployment,  and  their  duties  are  of  a  more  private 
character,  and  concern  individuals  as  well  as 
the  public,  they  are  amenable  to  private  actions. 
Whart.  Neg.  g  284;  Shearm.  &  Redt  Keg. 
§8  166, 167. 

This  distinction  is  plainly  marked  and  easily 
applied.  The  authorities  dted  by  the  learned 
counsel  of  the  respondents  apply  only  to  the 
first  class,  and  therefore  are  not  applicable  to 
this  case;  such  as  Bquiere  v.  J^eenaa,  24  Wis. 
688;  Hurley  v.  Texas,  20  Wis.  687;  BamUton 
v.FbndduLae,  40  Wis. 41; Smithy.  Oindd,91 
Wis.  81. 

Special  attention  is  called  to  Alw>rd  v.  Bar- 
reU,  16  Wis.  175,  as  illustrating  the  rule  con- 
tended for  by  the  learned  counseL  But  in  that 
case  the  court  said :  '  'If  the  town  clerk  had  been 
guilty  of  any  neglect  of  duty  or  misconduct, 
whereby  the  appellant  had  sustained  damages, 
the  case  would  have  been  different." 

So  in  HarrU  v.  Baker,  4  Maule  <&  S.  27,  the 
trustees  for  lighting  streets  were  not  liable  to  a 
person  injured  by  falling  over  a  heap  of  dust 
deposited  in  the  highway,  because,  the  court 
said:  "Thev  were  too  far  removed  from  the 
cause  of  it.''^  But  suppose  the  trustees  had  de- 
posited the  heap  in  the  highway  wrongfully  or 
negligently,  thev  would  not  have  been  too  far 
removed  from  the  cause  of  the  injury. 

In  New  Clyde  Shipping  Company  v.  Riwr 
Clyde  Ttueteee,  Hay.  Dec.  79, 14  Scot.  Jur.  586, 
it  is  conceded  that  the/emedy  would  be  against 
the  persons  who  committed  the  wrong.  The 
defendants  rejected  the  contractor,  who  would 
have  been  liable  for  such  injury,  and  took  his 
place  to  do  the  work,  and  tbereoy  assumed  the 
liabilities  of  a  contractor  to  those  injured  by  the 
negligence  of  their  servants.  The  board  planned 
the  diteh,  and  are  not  liable  for  Uieir  plan;  but 
if  the  commissioners  dug  the  diteh,  and  neg- 
ligenUy  left  it  unguardra^  and  a  person  falls 
into  it  in  the  dark,  are  they  not  liable?  By 
personally  and  practically  undertaking  to  do 
the  work,  through  servants  of  their  own  em- 
ployment, they  are  brou^^ht  into  contact  and 
relation  with  the  travelmg  public  and  the 
plaintiff,  and  assume  corresponding  duties  and 
obligations. 

This  is  sufficient  as  to  the  principle  which 
governs  this  case,  treating  the  defendants  as 
officers  as  well  as  operatives.  In  such  case  it 
follows  as  of  course,  if  they  are  liable,  the  city 
is  not  so;  and  that  cases  in  which  it  is  held  that 
the  munidpaUty  is  not  liable  for  such  a  per- 
sonal injurv,  caused  by  negligence  or  wrong, 
are  authorities  that  the  persons  or  officers  who 
did  the  wrong  or  were  guilty  of  the  negligence 
are  liable. 

InWaUaee  v.  Menasha,  48  Wis.  70,  the  city 
treasurer  sold  the  property  of  one  person  for 
the  tax  Qf  another.  It  was  held  that  the  dty 
was  not  liable  for  such  a  tort. '  His  acting  colore 
(0lcii  made  no  differenca  In  that  case  the 
doctrine  and  distinction,  as  above  stated,  to- 
gether with  the  above  and  other  authorities,  arc 
tull^  and  ably  reviewed  by  Mr,  Justice  Lyon, 
and  it  is  a  ca&e  in  point  with  this,  in  principle. 

In  Uren  v.  Walsh,  57  Wis.  98,  it  was  held 
that  the  defendants  were  liable  to  personal  ac- 
tion for  unlawfully  tearing  down  a  feuue  to 
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open  B  higtiweij,  and  It  made  no  diOeraoce  tbat 
ibe;  preLeadcd  to  act  as  public  offlcera.  This 
class  of  cases  is  distinguished  from  ibe  cases 
died  by  the  learned  counsel  of  the  respondent 
by  the  Cbiuf  Justice,  in  an  able  review  of  tbe 
dociriDe.  It  was  a  personal  wrong  for  wbicb 
the  lowD  was  not  liable,  and  Is  distin^isbed 
fromibnse  tasea  wbere  the  municipality  is  Jitld 
tinble,  because  in  sucb  cases  it  directed  tbe  act, 
or  ratitled  il,  or  it  was  within  its  general  pow- 
ers. In  Ibat  class  of  coses  Ibe  damages  are  the 
natural  and  proximate  consequence  oftbe  Illegal 
act,  and  not  tbe  result,  aa  In  this  and  similar 
cases,  of  some  incidental  and  Independent  act 
of  negligence  or  ofwron^,  notnecessar;  to  tbe 
work,  snd  committed  while  doing  il,  to  Ibe  in- 
jury of  third  persons. 

For  gucb  an  act  of  negli^nce  or  wrong  as 
that  complained  of  tbe  municipahty  was  never 
beld  liable.  The  Gil;  of  Waterlown  hod  noth- 
infc  to  do  with  it,  never  authorized  or  ratilied 
11,  and  it  was  not  within  its  general  powers  or 
for  ils  bcncHt.  Tbe  citv  might  as  well  be  beld 
liable  for  an  aasault  and  battery  committed  by 
these  commlasioners  while   prosecuting   tbis 

But  Iresting  tbe  defendants  ai  offlcen,  and 
lawful!;  doing  Ibe  work,  they  would  be  liable, 
and  tbe  city  would  not  be.  Acity  is  not  liable 
for  injuries  or  damagea  caused  by  the  neglect 
of  ilsofflcersin  tbeperformance  of  tbeirdutiea 
(SchulU  V.  Miltcavket,  4S  WU.  254); orfor  their 
misfeflsanceor  malfeasance,  or  omission  to  per- 


form tbeir  duties,  or  for  negliirence  in  ItA 
performance.  LitUe  t.  Madiwn,  4S  Wis.  605. 
■  "When  an  officer  of  a  corporation  performa 
nn  ille^  net  resulting  in  an  Injury  to  another, 
be  is  liaLiIe.     Peek  v.  Cooper,  112  111.  183. 

Whenevera  person  sued  sets  up  adeff  nse  that 
he  was  an  officer  of  tbe  government  acting  un- 
dercolor of  law,  it  plainly  devolves  upon  him  to 
Bbow  that  the  law  wbicb  be  invokes  aulborized 
the  particular  act  in  question  to  bo  done,  and 
tbal  he  acted  in  good  ^itb.  Flanderiy,  Twed, 
83  U.  B.  18  Wafl.  501  [31  L.  ed.  8»9]. 

But  where  the  issue  is  negligence,  motivea 
or  good  faith  are  immaterial,  flowr  ▼.  Bark- 
/«J^44  N,  T.  118. 

Where  an  officer  lujurea  another  whUe  per- 
forming ministerial  duties,  be  Is  liable,  Jfi'Ul 
T.  Brooklyn,  82  N.  T.  4tt8. 

For  a  personal  Injury  catised  1^  the  nef- 
llffence  of  several  persons  tbej  are  severally  or 
jointlT  liable.  Creed  y.Eartmann.  28  N.  Y. 
m,  Peoria  v.8imp»t>n,\lfi  la  iM-.Wright  v. 
Compton,  68  Ind.  887;  State  v.  Babeock,  &  Wis. 
188. 

These  general  propositions  are  indisputable, 
and  with  tbe  authorities  are  taken  fmm  the 
brief  of  the  teamed  counsel  of  the  appellant. 

We  conclude,  therefore,  that  the  plaintiff  had 
a  right  to  recover  against  the  defendants,  except 
tbe  Citf  of  Watertown,  and  that  tbe  court  erted 
in  directing  a  verdict  in  their  favor. 

TAxjudffmejtt qftheOiraiit  UourtiiTe 
and  the  eaut  rtmandedfor  a  mw  trial 
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*L  WbOa  tiM  doing  of  aertain  Kcta  hy  ft 
percoit  ta  the  oba  of  Ua  prwmUea  as  a 

dweHlDK  huuM  mlKbl  not  In  tlienuelvee  amount 
tc  a  lolvate  nulsonoe,  yet  when  tbe  same  acts 
aK  doiie  wantonly  and  mallclonalr,  tor  tbe  mere 
puriMMeotanaoyiiiKUtnelslibor.andtodeetroy 


the  peace  and  qnlet  of  hta  home,  and  tker  hare 
such  effeoC  tbey  may  amount  to  anulsanoe  vhkk 
a  court  of  equity  will  reetnlo. 
*.  Where  two  *^— '"—  nr*  oeenprlBC 
rooma  in  tho  aa-mo  honae,  uahv  In  oom. 
men  tbe  halls  and  stairways,  a  court  of  equity 
will  not  restrain  Uie  one  from  oommlttlDg  a  nul- 
■snceaKBlnatthe  otlier,  tuUeea  tbe  proof  of  tbe 
eilBteneeof  nioh  nuiMnoe  Is  dear  andUrong. 
A  oourt  of  equity  win,  as  faraalt  oao.  dlBoouraxe 
a  reseat  to  Itaald  for  the  purpose  ut  laterfalngr  In 


&H«  wboe 


•  Into  »  oonrt  of  oqntty 


■Head  Dotei  by  the  CunRT. 


bave  equit,      , ,    ..    

OfleMaTiamwaysCo.  V.  MendeLij.  lu  e  ua.  uiv. 
nU  Is  a  fundamental  prlncfpleof  equity  lurlspru- 
dence,  and  governs  ttw  "dtscretlon''  or  dtaoretlon- 
ary  powersuf  equity  oonrls  In  tbeexerclseot  their 
Jnrlidlotlon  and  remedial  functions,  and  fumlihea 
aunlversal  rule  affectlcs  tbelr  entire  adminlsi ra- 
tion as  to  remedies  and  remedial  rlRhta.  See  Paliie 
V.  lAkeGrleft  I>.Il.Oo.81Ind.2)<l^!ifeyorv.  Tesser, 
ffi  Ind.  2B4:  Mupselmao  v.  Kent,  3S  Ind.  i^;  Atlrood 
V.  FiBk.l(UHB«.nG8:Marcyv.  biiDlap.  A  iLnns.  OBH: 
Walkurv,  Hlll,aiN.  J.  Eg.  BIB;  WilnoQ  v.'Ulrd,  23 
N.  J.  Eg.  3G£  Blenkley's  App.  M  Po.  1B7;  l^ewts' 
.....    BT-S...     fM.   u.._.  „    ., r.^fl^   28  ig,^   ^^g. 

r— il'A    Overton  v. 

■.  603;  HiberaiH    Sav.   *    1_   Soo. 

V.  Ordwny.  68  Oil.  H7B;  1  fora.  Eq.  Jur.  4S*.    The 
maxim   Is   1>]vok<xl    Id   oaaea  of  trauduli-nt  cnn- 
Bqulty  win   not,  at  suit  at   onu   of  tbs 


uny  or  other  luterceta  wi 


to  aiicli  an  extent  iliut  he  Is  fn  pai'l  dcjlctii  with  the 
di'iciidHnt.  tie  Ltin  obtain  no  reltet.  Equity  doca 
notiiiKcneral  relieve  n  person  [nimtbeeoDSOqueno> 
(O  or  Tiia  own  neiiiul  frmid.  Dun  iway  v.  Bobert- 
Bon.flt  til.  410:  lliinian  V.  Mall,  4;!Hd.l>13iE  Pom.  E^ 
Jur.  *ll.  The  comiilalnant,  after  permitting  • 
Judffnieot  on  tbe  note,  witbnut  attempting:  a  de- 
fense otlaw,  oud  afierexecntion  was  levied  upon 
llie  Judgment,  Tolontarlly  united  m  .wltbdrainng 


HnwoBD  T.  LavT. 


m«  wbOD  there  kppeus  to  be 
qnand  betweui  two  women,  wblob  Involnsthe 
tamiUw  of  each,  and  both  aie  In  (Kult,  ■  oourt  of 
equity  will  not  Interfere  to  protect  one  WBliwt 
the  other,  and  enjoin  ■•  a  nulSMiM  what  one 
doee  Bsalntt  the  other. 

IDeoembec  B,  188B.) 


Tbe  case  is  stated  in  the  opinion. 

Mtiim.  CUbaon  A  Miehlc  for  appellants. 

Matrt.  Simm*  A  Enalow  for  appeUeea. 

iobnmont  P.,  delivered  tbeoplDion  of  the 

This  la  a  Mil  of  Injunction  to  restrain  a  priTate 
imiaaDce.  The  plalatlfFa  in  February,  1887, 
presented  their  bill,  in  vacation,  to  the  Judge 
of  IbeOircnitCourtof  CobellOounLy,  in  which 
Thomas  Medfonl  ulle^  tbat  be  le  tbe  owDer 
in  fee  of  a  three  sUiry  Drick  and  stone  building 
in  tbe  City  of  Huntington ;  that  tbe  loner  story 
le  used  as  a  business  room,  and  the  second 
atorv  for  dwelling  purposes,  and  tbe  third  has 
not  been  used  for  any  special  purpose;  tbat  on 
or  about  the  first  day  of  November,  1885,  the 
plaintiff,  who  bad  occupied  tbe  first  floor  nkh 
a  Btoch  of  queeusware,  determlaed  to  sell  or 
reat  the  same;  tbat  on  the  SOih  of  tbat  month 
he  reoted  Joseph  Levy  the  store  and  three 
rooms  OD  the  second  floor  for  a  dwelling  for 
one  year,  with  the  privilege  of  three  years: 
that  ne  has  been  occupying  the  second  floor  of 
said  Imildlng  since  1884,  and  there  fa  a  front 
and  rear  Blafrway  leading  to  the  second  floor, 
and  a  large  hall  at  tbe  top  of  tbe  stairways;  Ihat 


stairs  and  hall  ai«  used  In  common;  the  fro_ 
room  on  the  east  side  ts  osed  hy  the  plaintiff  a 
a  parlor,  and  thiee  rooms  adjololng  on  tb 
nme  dde  are  used  by  them  as  bedrooms,  axu 


of  the  buIldlDg,  as  a  parlor,  and  two  room^- 
one  In  the  rear,  on' the  west  side,  as  a  bedroom, 
and  the  other  rear  room  on  said  floor  as  a 
kitchen  and  dinin groom— which  last  rooms 
were  constructed  with  two  sets  of  doon,  to 
keep  offensive  smells  from  tbe  kitchen  from  the 
other  part  of  the  house,  andalsoa  partition  and 
door  across  the  hallway  to  asaist  in  avoiding 
smells  from  the  kitchen;  that  when  said  doois 
of  tbe  kitchen  and  ball  are  kept  properly  closed 
DO  offensive  smells  can  pass  from  the  itlicbea 
on  thesecond  floor  into  tbe  rooms  in  front,  but 
all  sncb  offensive  odors  pass  out  the  corridor 
in  the  kitchen;  that  plaiutiS'B  wife  had  been  a 
greatsuffererfroui  neuralgia,  is  in  feeble  health 
and  very  nervous  and  excitable,  and  is  now  and 
almost  constantly  subject  1o  severe  attacks  of 
neuralgia,  and  anv  unusual  noise  or  confusion 
produces  upon  ber  severe  nervous  attacks, 
wbicb  require  the  continual  care  and  attention 
of  tbe  doctor  to  alleviate  ber  suffering;  that 
during  tbe  past  two  months  the  defendants 
have  maliciously  and  willfully  Inangurated  a 
system  of  conduct,  In  tbe  use  of  their  rooms, 
for  tbe  avowed  purpose  and  object  of  drivinjj 
the  plaintiff  from  the  rooms  nblch  he  and  bis 
famllv  occupy,  and  make  living  in  them  im- 
[(osslble;  and  tbe  defendants  threatened  tocon- 
tinue  their  willful  and  malicious annoyance.and 
mftke  the  living  In  said  rooms  so  dissErecabla 
and  uncomfortable  tbat.  to  preserve  their  heatlh 
and  comfort,  they  will  have  to  abandon  tbeir 
dwelling  rooms  aforesaid,  unless  defendants 
are  restrained  from  continuing  their  malicious 
and  offensive  conduct  and  doings,  which  are 
unnecessary  and  uncalled  for  in  domestic  life. 
The  bill  then  pro<»eda  to  specify  tbe  offensive 
conduct,  among  tbem  Impolite  balling  of  Mtb. 
Medford  by  Mrs.  Levy,  as,  "Good-bye,  Sal  T 


for  the  ptnpoaa  of  annoytM,  exdting  and  ma- 
ligning the  wife  of  plaintiff;  and  wltnont  an; 
provocation  on  tbe  part  of  Mn.  Hedford,  ana 
tbat  she  la  thereby  annoyed  and  eidled  to  such 
an  extent  as  to  Interfere  wiUi  Ihelr  enjoyment 
of  their  rooms;  that  defendanla,  white  th^ 
meals  are  being  prepared,  instead  of  keeping 
the  doran  dosed,  and  allowing  the  kitchen 


tt>e  dhots  of  Us  aawMdate  trom  the  opeiation  of 
that  process,  and  hj  tUs  very  aot  bound  himaelf 
with  tbe  force  of  a  second  JuOKment  for  the  valid* 
livnndforthesatlsraotloii  of  the  demand.  If  be 
H'ldrence  biniselt  to  a  court  of  equity.  praTlna  that 
oourt  to  undo  all  that  he  has  vduntarllyanddellb- 
tnately  performed,  and.  In  order  to  accomDllah  this 
end,  be  seeks  to  stamp  bis  own  acts  with  lUegallt; 
from  their  very  Inception,  for  such  purpoeee  he 
Kurely  would  have  no  standlngr  and  receive  no 
countenance  In  a  court  of  equity,  upon  any  of  Its 
known  piindpleo.  Orceth  v.BInu,  IS  IT.  B.  E  How. 
aji(izi,.ed.U9j.  If  the  ooDtract  has  be  D  volun- 
tarily ezeouled  and  performed,  a  court  uf  equity 
•rill  not.  In  the  absence  o(  cootrolllng'  moUves  of 
public  poUOT  to  the  contrary,  giaM  Its  aid  tiy  de- 
i^«elnir  a  recovery  baokof  the  money  paid  orprop- 
ern  daivered,  or  a  eanoellatton  of  the  conveyance 
or  tmnsfer;  and  is  lonit  as  the  contract  is  ezeou- 
toiy.  It  cannot  be  enforced  In  any  Und  of  action 
bniugbtdlraodvuponlt.  nielUenlltyooiutltutea 
•0  absolute  defeive.  Boltuger  v.  Barle,  8«  N.T.  ao. 
W.am  SbBV  V.  ChrlUe,  B  hSme.  (Bi;  Toi^  r.  Herritt, 
n  H.  G  218;  S  Font.  Ea.  Jur.  m. 

A  party  to  a  fraud,  and  who  waa  to  receive  tbe 
whole  benefit  of  the  Inud.oanDOt  come  Into  equity 
(or  relief  against  a  confederate  In  the  fraudulent 
aot.  Johns  V,  NorrlB.  ac  N.  J.  Eg.  11(L  One  who  comes 


the  oonslderatlou  of  oompoundlnK  a  felony  or  of 
a  promise  not  to  proeeonte  for  some  crime,  are 
Bwartaer  v.  GlUettJ  Ohand.  iivis.)  aJT:  Atwocd  v. 
PIsk;  W  Mass,  m;  Hacrlnxton  v.  Btselow.UFalcew 
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odors  to  escape  into  the  ontfiWe  air — an  arrange- 
ment which  is  amply  provided  for  in  the  con- 
Ktruction  of  the  house — throw  open  the  doors 
leading  from  the  kitchen  to  the  hall,  and  filling 
the  whole  house  with  objectionable  odors,  ow- 
ing to  the  frequent  cooking  of  cabbn^,  onions 
and  other  things,  the  odor  of  which  is  particu- 
larly nnuseiUing  to  the  wife  of  plaintifT  in  her 
E resent  enfeebled  and  excited  condition,  and 
as  the  e^ect  of  making  her  eick,  and  render- 
ing her  said  rooms  untit  for  the  reception  of 
company,  and  in  many  other  ways  intei  Bering 
with  her  free  and  perfect  euioyment  of  her  said 
rooms;  and  that  the  said  defendants,  although 
knowing  that  this  can  be  avoided,  pcisist  m 
the  se  things,  for  the  purpose  of  annoying  plaint- 
iff and  his  wife;  that  said  defendants  are  in  the 
habit  of  throwing  old  boots  and  shoes  and 
socks  and  other  objectionable  things  into  the 
yard,  sweeping  diit  out  of  the  rooms  which  de- 
fendants occupy  into  the  halls  and  stairways, 
and  allowing  it  to  remain  there  a  long  time, 
cleaning  shoes,  shaking  clothes,  caipets  and 
rugs  in  the  hall,  thereby  filling  it  with  dust, 
and  the  floors  with  dirt,  whicn  they  do  not 
sweep  up  and  carrv  away,  but  allow  it  to  re- 
main, thereby  adaing  to  the  dirt  already  ac- 
cumulated; that  all  tnese  things  are  very  dis> 
acrreeable,  annoying  and  insufferable  to  your 
said  plaintiff,  and  especially  to  his  wife,  wiiose 
hal)its  are  those  of  a  neat  and  tidy  housewife, 
and  that  they  are  a  matter  of  great  embarrass- 
ment to  her  in  the  presence  of  visitors;  dis- 
agreeable smells  make  plaintiff's  wife  nervous, 
bring  on  attacks  of  neuralgia,  and  thereby 
aff(  ct  her  health,  and  tbere^  destroy  the 
peace  and  comfort  of  plaintiff's  home;  t*iat 
all  these  acts  are  wholly  unnecessary  on  the 
part  of  the  defendants,  But  that  they  persist  in 
them  on  accH)unt  of  their  untidy  habits,  of 
which  plaintiff  and  his  wife  were  both  ignorant 
before  renting  the  property  to  said  Lev^,  and 
also  for  the  purpose  oi  annoying  plaintiff  and 
his  wife,  of  niaking  their  rooms  as  uncomfort- 
able as  poftsibie,  and  of  causing  them  finally  to 
vacate  the  rooms,  which  tl  ey  uill  be  compelled 
to  do  unless  the  defendants  are  restrninea;  that 
instead  of  pairing  through  the  halls  quietly, 
and  not  making  any  more  Noise  than  neoes<«ry, 
the  defendants  enga^  in  loud  talking,  singing 
and  whistling,  stamping  and  dancing  in  the 
halls  and  rooms;  that  they  make  excessive  and 
unnecessary  noise  with  coal  buckets,  and  by 
slamming  aoors;  that  these  noises  are  not  made 
from  any  necessity,  or  even  thoughtlessly,  but 
for  the  express  purpose  of  exciting,  annoying, 
and  vexing  and  reviling  the  plainuff  and  wife, 
and,  owin.«^  to  her  neivous  organization  and 
feeble  health,  they  do  annoy,  excite  and  vex 
plaintiff's  wife,  and  at  times  completely  pros- 
trate her  with  nervous  attacks,  and  impair  her 
peace  of  mind,  and  completely  unfit  her  for 
ner  duties,  and  interfere  with  plaintiffs'  enjoy- 
ment of  domestic  life;  that  they  have  thrown 
dirty  water  out  of  the  windows,  purposely 
spilled  water  on  the  stairs,  leaving  it  there, 
annoying  the  plaintiff  and  his  wife,  and  dam- 
airing  his  property;  that  they  are  in  the  habit 
of  lea vinir  doors  open  when  they  ou^ht  to  be 
closed,  and  closing  them  when  they  otiglitto  be 
open,  wining  their  feet  on  the  newspHpc^rs  of 
plaintiff  left  at  the  door,  sweeping  dirt  under 
doors,  and  throwing  it  through  transoms  over 
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which  they  have  no  control,  and  thereliy  ex- 
cessively annoying  and  irritatinfir  plain  till  and 
his  wife,  and  seriously  interfering  witli  their 
happiness,  and  the  perfect  enjoyment  and 
comfort  of  their  home. 

The  prayer  of  the  bill  is  that  defendants, etc., 
be  en  ioined  "from  doing  the  acts  above  men- 
tioned and  enumerated,  or  any  one  or  more  of 
them,  or  from  doing  anything  else  done  fox 
the  purpose  of  annoying,  exasperating,  or  re- 
viling your  said  complainants,  or  either  of 
them,  or  in  any  other  manner  calculated  to  dis- 
turb them  in  the  full  and  perfect  and  quiet  en 
joy  men  t  and  comfort  of  their  said  home," 
etc. 

The  injunction  was  granted  in  vacation,  and 
was  as  follows:  "An  injvmction  is  granted  the 
complainants  against  Joseph  Levy  and  C. 
Levy,  his  wife,  as  grayed  for  in  the  within  bill, 
enjoining,  restraining  and  inhibiting  the  said 
Levys,  their  servants  or  agents,  from  making 
loud,  hoisterous  and  unnecessary  noises  in  the 
use  of  the  rooms  and  halls  of  the  tenement  now 
occupied  by  them  on  the  same  fioor  of  the 
building  with  tha  complainants,  on  the  south 
side  of  Third  Avenue,  between  Ninth  and 
Tenth  Streets,  in  the  City  of  Huntington,  and 
which  building  is  No.  035  Third  Avenue;  and 
from  using  scurrilous  and  offensive  language 
in -the  presence  or  hearing  of  the  female  com 
plainant,  intended  or  calculated  to  annoy,  dis- 
turb or  fret  the  female  complainant;  and  from 
leaving  open  the  hall  doors  during  the  cooking 
of  meals  in  the  kitchen;  and  from  leaving  m 
the  halls  and  stairways  sweepings,  dirt,  old 
clothes  or  other  objection  ahle  matter,  calcu- 
lated to  offend  the  sight  or  smell  of  the  com- 
plainants, occupants:  and  from  generally  so 
conducting  themselves  in  the  use  of  the  rooms 
as  to  unnecessarily  annoy  and  make  the  other 
occupants  on  the  said  floor  uncomfortable,  as 
cqmplained  of  in  the  said  bill,  until  the  further 
order  of  the  court,"  etc.  The  injunction  was 
not  to  take  effect  until  a  bond  in  toe  penalty  of 
i  200  was  given.  The  bond  was  given  as  re- 
quired. 

On  the  28th  day  of  March,  1887,  the  defend- 
ants appeared,  and  demurred  to  the  bill  for 
want  of  equity.  The  complainants  joined  in 
the  demurrer,  and  it  was  set  down  for  ar;gu- 
ment.  The  defendants  answered,  denying  Uie 
allegations  and  charges  of  the  bill.  A  great 
number  of  depositions  were  taken  on  both 
sides,  and  on  the  10th  day  of  January,  1888, 
the  cause  was  heard  on  the  bill,  answer,  repli- 
cation and  depositions,  8nd  the  court  perpetu- 
ated the  injunction,  with  costs.  From  tbia 
decn*e  tlie  defendants  appealed. 

The  first  error  asfdgned  is  that  the  court  did 
not  act  on  the. demurrer;  seeond,  that  the  couf' 
erred  in  not  sustaining  the  demurrer  to  the  bill; 
and  third,  that  the  oouit  erred  in  perpetuating 
the  injunction. 

The  court  did  act  on  the  demurrer  by  its 
final  decree,  because  it  held  the  bill  sufiicient, 
and  necessarily  overruled  the  demurrer.  Ought 
the  demurrer  to  have  been  sustained?  It  is 
charged  in  the  bill  "That  the  defendants  have 
willfully  and  maliciously  inaugurated  a  system 
of  conduct  in  the  use  ot  their  ix)oms  ...  for 
the  avowed  purpose  and  object  of  driving  the 
complainants  from  their  rooms,  and  make  the 
use  thereof  impossible,"  and  threaten  to  con- 
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tiooe  the  same;  and  tben  proceeds  to  set  forth 
the  grievances  of  complainants. 

The  current  of  the  authorities  seeois  to  he 
that  if  anyone  does  a  lawful  act  on  his  own 
properly  the  motive  by  wliich  the  act  is  done 
IS  in  law  a  matter  of  indifference.  Franer  v. 
Broten,  12  Ohio  St.  2»i:  Walker  v.  Cromn,  107 
Mass.  504;  Panton  v,  Holland,  17  Johns.  92; 
Jdahan  v.  Brmen,  13  Wend.  261;  P/ielrsY,  Noui- 
len,  7-2  N.  Y.  89;  CMtfield  v.  WiUon,  28 
Vt.  49. 

In  (Jarrington  ▼.  Taylor,  11  East,  671,  it  was 
held  tiiat  firing  at  wild  fowl,  to  kill  and  make 
profit  of  tbem,  by  one  who  was  at  the  time  in 
a  boat  on  a  public  river  or  open  creek,  where 
the  tide  ebbs  and  flows,  so  near  to  the  ancient 
decoy  on  the  shore  (about  200  yards)  as  to  make 
the  birds  there-  take  flight,  the  defendant  hav- 
ing before  fired  at  a  greater  distance  from  the 
decoy,  which  brought  out  some  of  the  birds 
from  thence,  though  he  did  not  fire  into  the 
decoy  { ond.  is  evidence  of  a  willful  disturbance 
of  and  of  dnmage  to  the  decoy,  for  which  an 
action  on  the  case  is  maintainable  by  the 
owner. 

In  OreenUnfY,  Francis,  18  Pick.  117,  it  was 
held  that,  in  Uie  absence  of  all  rights  acquired 
by  grant  or  adverse  use  for  twenty  years,  the 
owner  of  land  may  dig  a  well  on  any  part 
thereof,  notwithstandingne  thereby  diminishes 
the  water  in  Lis  neighbor's  well,  unless  in  so 
doing  he  is  actuated  by  a  mere  malicious  intent 
to  deprive  his  neighbor  of  water. 

Id  Delhi  v.  Tcumans,  60  Barb.  316,  it  was 
held  that  no  action  will  lie  for  injuries  caused 
hy  cutting  olT  subterranean  waters,  percolating 
the  0oU,  or  running  through  unknown  chan- 
nels, and  without  a  distinct  or  defined  course; 
bat  it  was  further  held  that  an  exception  exists 
in  case  of  an  inlury  done  by  cutting  off  such 
waters  with  malice;  that  no  person  can  wan- 
tonly and  maliciously  cut  off  on  his  own  land 
the  under;^und  supply  of  a  neighbor's  spring 
or  well  without  any  purpose  of  usefulness  to 
himself.  To  the  same  effect  is  Haldeman  v. 
BrutJchaH,  45  Pa.  514;  Wkeailey  v.  Baugh,  25 
Pa.  528. 

In  the  well  considered  case  of  Chesley  v. 
King,  74  Maine,  164,  it  was  held  that  if  an 
owner  of  ground  di^  a  well  thereon,  for  the 
sole  purpose  of  infiictin^  damage  upon  a  party 
who  had  rights  in  a  spring,  he  would  be  liable 
in  damages.  The  court  in  that  case  said:  "In 
view  of  the  numerous  cases  where  the  commis- 
sion, of  a  lawful  act  does  become  actionable  by 
the  mere  carelessness  of  him  wbo  does  it,  when 
it  results  in  damage  to  innocent  parties,  it 
sounds  strangely  to  sav  that  its  oommission  for 
the  sole  purpose  of  inflicting  damage  upon  an* 
o*her,  and  without  any  design  to  secure  a  bene- 
fit to  its  doer  or  others,  is  not  actionable,  when 
the  damage  intended  is  thereby  actually  caused. 
We  rather  incline  to  the  view  that  there  may 
be  cases  where  an  act,  otherwise  lawful,  when 
thus  done,  may  combine  the  necessary  elements 
?f  an  actual  or  legal  damage  to  the  plaintiff, 
and  a  wrongful  act  commiited  by  the  defepd- 
ant:  or,  in  other  words,  may  be  an  invasion  of 
the  Iq^al  ri^rhts  of  anotJier,  accompaniHi  by 
dama^ps.  One  of  the  legal  nglits  of  everyone, 
in  a  civilized  community,  would  seem  to  be 
security  in  the  possession  of  his  prot)erty  and 
privileges  against  purely  wanton  and  needless 
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attacks  from  those  whose  hostility  he  may  have 
in  some  way  incurred." 

Every  fandly  possesses  under  the  law  the 
legal  right  to  security  in  their  home;  to  have 
peacci  Quiet  and  comfort  against  purely  wan- 
ton and  needless  attacks  from  those  whose 
hostility  they  may  have  in  some  way  incurred. 
Other  families,  even  those  whose  hostility  they 
may  have  incurred,  have  also  the  right  to  the 
privileges  of  a  home,  the  right  to  talk,  even 
loudly,  and  to  slug  loudly,  and  dance;  to  open 
and  shut  doors;  and  it  may  be  that  ihey  would 
not  always  be  expected  to  use  great  care  in  the 
manner  of  opening  and  closing  doors;  to  cook 
their  food,  and,  for  their  comfort,  to  even  keep 
the  door  of  the  kitchen  open  while  the  food 
was  being  cooked  and  prepared  for  the  table; 
but  they  have  no  right,  wantonly  and  need- 
lessly, to  do  any  or  all  these  things,  in  an 
unusual  manner,  for  themere  purpose  of  annoy- 
ing and  rendering  uncomfortable  their  neigh- 
bors; and  while  under  other  circumstances  the 
doing  of  these  things  in  the  manner  indicated 
would  not  amount  to  a  private  nuisance,  yet, 
when  done  for  the  malicious  or  willful  pur- 
pose of  annoying  their  neighbors,  and  it  does 
have  such  effect,  and  makes  their  home  tm- 
comfortable,  it  would  amount  to  a  nuisance. 

While  there  are  some  things  alleged  in  the 
bill,  as  sweeping  the  dirt  into  the  hall,  and 
talking  offensivSy  to  their  neighbors,  which 
would  not  amount  to  a  nuisance,  yet  the  charge 
that,  for  the  mere  willful  and  malicious  pur- 
pose of  annoying  and  making  uncomfortable 
the  plaintiffs,  they,  by  loud  talking,  singing 
and  dancing,  and  permitting  offensive  odors  to 
escape  from  the  kitchen  through  doors  left 
open  for  the  purpose,  did  render  the  home  of 
the  plaintiff  materially  uncomfortable,  presents 
a  proper  case  for  the  interposition  of  a  court  ot 
equity.    The  bill  was  sufficient. 

Was  the  decree  proper,  under  the  pleadings 
and  proof?  The  case  presented  here  u  happily 
of  rare  occurrence.  No  case  like  it  has  been 
cited  in  the  ar  nment  of  counsel.  It  is  the 
first  case  I  have  ever  seen  where  there  was 
trouble  betweeb  t  o  private  families,  originat- 
ing between  the  mothers,  respectively,  and  a 
court  of  equity  asked  to  interfere  with  its 
strong  arm  to  protect  one  against  the  other. 
It  is  to  be  hoped  no  such  case  will  again  occur; 
and  while,  as  we  have  held,  the  bill  presents  « 
case  of  which  the  court,  under  the  established 
principles  of  equity,  must  take  cognizance,  yet 
it  would  not  perpetuate  the  injunction  unless 
the  proof  was  clear  and  strong.  The  court 
will  discourage,  as  far  as  it  can,  a  resort  to  its 
power  for  the  purpose  of  interfering  in  mere 
domestic  broils.  We  do  not  wish  t&e  idea  to 
obtain  that  if  there  is  a  quarrel  between  two 
women,  and  both  become  excited  and  nervous^ 
and  things  are  done  and  said  which  are  un- 
seemly,  and  their  domestic  nciice  and  happiness 
is  thus  destroyed,  that  either  can,  with  ease 
and  dif^patch,  prevail  upon  a  court  of  equity, 
that  is  busy  over  more  weighty  matters,  to  in- 
terfere, and  preserve  the  peace  and  quiet  of  the 
home  of  either. 

I     The  proof  here  shows  that  the^e  two  women 

>  had  for  ten  months  lived  together,  using  the 

Fame  sUiirs  and  halls,  without  trouble,  when 

one  wanted   to  exchange  kitchens  with  the 

I  other,  which  was  declined.    Then  the  trouble 
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oommenoed,  and  was  endured  for  about  two 
months,  wben  the  bill  was  filed,  and  the  in- 
junction obtained.  The  plaintiffs  were  both 
examined  in  their  own  behalf,  together  with  a 
Miss  Worten  and  a  Miss  Roberts,  jj^rls  who  had 
lived  with  them,  and  these  give  evidence  which 
substantially  sustains  the  allegations  of  the 
bill;  also  a  Mr.  McDowell,  who  testified  to  loud 
singing  in  the  hall,  and  the  doors  shut  hard, 
could  smell  onions  cooking,  and  the  smell  was 
disagreeable  (he  was  there  on  two  occasions); 
and  Drs.  Aldrich,  Mavo  and  Bufflngtou,  who 
attended  Mrs.  Medfonf  at  different  times.  Dr. 
Aldrich  was  called  in  but  once.  Found  her 
nervous,  and  in  mental  distress.  Did  not  know 
the  cause.  Dr.  Mayo  saw  her  once.  Found 
her  in  considerable  excitement,  and  she  had 
a  severe  headache.  Did  not  know  the  cause. 
Dr.  Bufltogton  went  to  see  her  twice.  Found 
her  in  a  very  nervous  state.  Is  subject  to 
shortness  of  breath  and  palpitation  of  the  heart. 
Not  one  of  these  physicians  was  asked  as  to 
noises  and  odors  in  the  house.  A  Miss  Via 
also  testified  she  heard  some  loud  sin^ng  by 
Mrs,  Levy.  Mrs.  Levy  was  in  her  own  Kitchen 
while  singing.  Mrs.  Burdick,  the  only  other 
witness  for  plaintiffs,  testified  to  being  at  Mrs. 
Medford's  on  one  occasion,  and  there  was  a 
very  offensive  odor  in  the  hall.  Said  she  could 
not  tell  what  it  snielled  like,  but  thought  it  was 
caused  by  the  cooking  of  kraut. 

On  cross  examination,  Mrs.  Medford  and 
Mr.*  Medford  both  admit  they^  said  nothing  to 
the  Levys  about  their  annoyinG"  them  by  the 
noise  or  odors.  Mrs.  Levy  in  ner  deposition 
says  that  she  said  to  Mrs.  Medford,  before  they 
went  there:  '*Mi8.  Medford,  consider  what  you 
aro  doing  when  you  ffve  up  your  kitchen. 
Remember  you  are  giving  up  your  best  and 
most  useful  room,  and  don't  repent  of  it  when 
it  is  too  late."  She  further  said  that,  in  De- 
cember, Mrs.  Medford  came  to  her,  and  said: 
"Mrs.  Levy,  how  would  you  like  to  have  ^e 
rooms  down  stairs"  (a  small  frame  building  in 
fbe  yard,  which  tbey  were  using  as  diningroom 
and  kitchen)?  '*I  asked  her  what  she  meant. 
She  said:  *If  you  will  give  me  your  kitchen.  I 
will  give  you  the  two  rooms  down  stairs.' 
Mrs.  Levy  says  she  afterwards  informed  her 
Mr.  Levy  was  not  willing  to  make  the  change. 
At  this  she  became  very  angry,  and  said  it  was 
veiT  inconvenient  the  way  sbe  was  situated, 
ana  if  dhe  had  the  room  she  coidd  dispense 
with  a  girl,  and  do  her  own  work." 

The  evidence  for  the  defense  shows  that 
after  the  trouble  about  the  kitchen  the  trouble 


grew  worse,  until  it  culminated  In  an  encoun- 
ter between  the  two  women.  The  Levys  in 
their  dei)oeitions  say  Mra.  Medford  swept  dirt 
into  the  hall,  and  slammed  doors;  that  they 
cooked  as  ottier  people,  and  ate  what  other 
people  ate;  that  Mrs^  Medford  cooked  upstairs, 
with  the  door  open;  that  it  was  of  no  avaO  to 
close  the  kitchen  door,  for  the  transom  was 
broken,  and  could  not  be  shut  They  are  cor- 
roborated by  Miss  Lavine.  Dr.  Mayo  says  ha 
was  called  to  see  Mrs.  Levy,  and  found  her 
suffering  from  nervous  prostration.  The 
women  had  much  trouble  about  who  shoidd 
clean  the  halls,  etc.  John  Ran  says  he  is  a 
barber  and  lives  next  door  to  the  Medfords. 
Said  he  had  heard  a  little  singinff,  but  it  was 
not  loud  and  boisterous.  Dr.  Bumngton,  who 
was  also  sworn  for  plaintiff,  saysL  at  the  time 
he  visited  Mrs.  Medford  he  heard  no  unusual 
noises  ooihingfrom  Levy's  apartments,  such 
as  loud  singinff,  whistling,  dancing,  stamping 
or  slammin?  doors,  as  he  recollectS|  that  he 
did  not  recollect  smelling  any  bad  oaors.  A. 
M.  Thomas  was  a  hotel  keeper  within  thirty  feet 
of  the  Medfords.  Said  he  had  heard  no  un- 
usual  noises  coming  from  the  apartment  of  the 
Levys,  such  as  loud  singing,  oancing,  stamp- 
ing or  slamming  of  doors,  and  that  none  of  bis 
guests  had  ever  complained  to  him  of  such 
noises.  W.  A.  Qibson  said  he  did  business 
within  twenty  feet  of  the  Levys,  and  that  he 
could  recall  no  unusual  noises  coming  from 
tbeir  apartments. 

I  have  referred  to  this  much  of  the  evidence 
to  show  the  character  of  this  unseei^  con- 
troversy. There  is  an  old  maxim  that  He  who 
comes  into  a  court  of  equity  must  come  with 
clean  hands.  Therefore,  when  there  appears 
to  be  an  unfortunate  quarrel  between  two 
women,  which  involves  the  families  of  each, 
and  both  are  in  fault,  a  court  of  equity  will  not 
interfere  to  protect  one  against  the  other,  and 
enjoin  as  a  nuisance  what  one  does  against  the 
other. 

The  decree  ef  the  (HreuU  (hurt  i$  reoened^ 
feiih  eoiti,  and  (he  ittfuneUan  i$  dimohed^  and 
the  MU  diemieeed. 

Os'oen  and  Woods*  JIT.,  concurred. 

Snyder,  J,^  concurring: 

If  the  plaintiff  had  any  right  which  lie  was 
entitled  to  enforce  in  law,  he  had  an  adequate 
and  complete  remedy  in  a  common-law  court, 
and  therefore  the  demurrer  to  the  bill  should 
have  been  sustained.  I  concur  in  the  conclu- 
sion reached. 


INDIANA  SUPREME  COURT. 


Bva  McNUTT,  Appt 
e. 

James  S.  McNUTT  et  al. 

(....Ind.....) 

LA  eontraet  in  consideration  of  mar- 
ria^«  where  each  party  releases  aU  interest  in 


the  others  property,  ii  upon  asalBoient  consider^ 
ation  as  to  both  parties,  at  least  where  eaoh  Is  pos- 
sessed of  property  before  marriage. 

2.  A  valid  antennptial  Gontraet»  f  oundea  ox. 
the  consideration  ox  marriage  alone,  may  be  exe- 
cuted by  a  woman  who  has  an  estate  of  her  own. 

8.  No  particular  form  of  words  Is  neces- 
sary* to  constitute  a  valid  antenuptial  contract. 


NoTB.— ^ntenu-pfieU  etmtrcMt  consideration  of 
marriage,  Marriaffe  is,  at  the  common  law,  an  ade- 
quate oonsideration^f  or  a  promise.   1  Bishop,  Mar- 
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ried  Women,  H  775, 77S:  Wright  v.  Wright,  M  K.  Y, 
487;  WaU  v.  scales,  1  .Dev.  Eb.  478.  A  release  from 
a  contract  to  marry  Jb  a  valuable  conaiderattoQ. 


i 


HoNirrr  t,  MoNvn^ 


Htnrerer  Inf  ormal  Um  (Mtminaiit  may  be  It  wlU 
baHveneffeotU  ibemtoKKm  of  tha  puMi  k 
iii«iiir>w<f<i  Biifl  u  fciiiiili  iiw  mill  ' 
beexeoiitetL 

dVDed  doa  oot  Impeaob  tbe  «oa 


a  drawn  Mid 


pmrldlDB  that  neither  party  sluUltakean;  iDter- 
«at  In  the  pn>perty  of  the  other,  but  that  It  ahall 
acieciMl  to  tbelT  hebi,  aa  If  tber  had  Dot  martisd, 
li  not  leaUcted  to  the  ohlldron  of  the  partlea, 
but  liududea  any  leical  belra.  Andnich  provision 
•Hdudea  any  olaim  of  oitber  par^  aa  heir  by 
vtrUieotiDBiTia«a. 

ttimg^OMtntCBrateitmnrltgOMicili  aboU  hold 
Uawberantetinptial  property  tobia  or  her  own 
Mparate  om.  and  on  the  death  of  one  of  tbem 
aedtbcr  Aatl  have  any  marital  claim  on  Ute  estate 
«f  the  otliec^tblBli,  at  least  tn  ft  court  of  equity, 
Ktoenlly  tateemed  to  be  a  KOOd  bar  to  dowtr. 

(DeoemberU.USU 


A.  theOircuitCoartafClintoiiCouiitv(Paige, 
J,),  In  (aror  of  the  plaistlffB  In  an  aclfon  lo  re- 
cover the  posaesBion  of  land  and  to  quiet  the 

The  facts,  a 
in  the  oplnkit). 
Jlatn.  J.  C  Snlt.  B.  P.  XtewUlaon,  S. 


O.  Bayleaa,  W.  H.  RiummU  and   F.  F. 
Moor«  for  appellant. 

Me*$r§.  S^mnel  H.  D07WI,  Panr  W. 
0»rd,  inm»m  V.  Kant  and  John  W. 
■MTUt  tor  appellaei. 


her.  This  Is  tbe  evidence  upon  wMch  tne  trial 
court  acted,  and  we  cannot  diercicard  Ita  de- 
cision upon  this QTiestion of  fact.  Tberelsalso 
evidence  that  the  contract  was  In  thes«  words: 


Eva  McBridc,  both  of  Cllnlon  County,  Stale  of 
Indiana.  Wlureat,  The  aaid  Henry  Q.  Mc- 
Nutt  and  Eva  McBride  contemplate  manrlnf 
each  other,  and  have  both  been  married  before, 
and  have  separate  eaiates,  and  have  children  by 
such  fonner  marriageB,  It  is  therefore  cod< 
trecled  and  agreed  by  the  said  Henry  O.  Hc- 
Nntt  and  Eva  HcBride  that  the  survivor  of 
elthershalltake  and  hold  no  Inlcreat,  or  part  of 
Interest,  bydesceotoTotberwise;  butihe  estate, 
both  real  and  persona],  shall  descend  to  the  hein, 
the  same  as  It  would  If  tbev  had  not  married." 
Wemust  take  as  conclusive  the  finding  of  the 
trial  coart  upon  questions  o(  fact  wherever  it  is 
supported  by  the  evidence;  and  it  Is  only  n  waste 
of  time  to  aigne  in  this  court  that  the  deci^n  of 


r.  Houcb- 
I  Uie  Mnu 


ilaAnulQ'v, 
lee  also  Dea- 
ptlalun*- 
eaofa  party 


aeinrate  estatea  teapeetlTely.  in  equity  b 
w&e^  right  todower  altiionBta  wai3in«  In 
gutaltei  of  a  iMMl  or  BlatutoiT  Jointure,  r 
LlDet.TWett.Rap.SIT,  118 Hi. 3TI;  HcOeer. 


nULSIB;  VentworUi' 

AndnwsT*  **"■■ ~  ' 

OS  N.  cat. 


.  WentwortiH,  W  Maine,  sn: 


Andrews,  8  Oonn.  71);  Brooka  t>  A 

An  eqnUable>>lntiir«,  or  a  ocMnt 

■In  TOO vWon  (or  the  wUe  In  Ilea  of  dowerjt 

to  by  the  father  or  Buardlan  of  tte  Infant 

before  marriage,  It  aaeqnttMde  bar  of  dower.  Ho- 


^appUoattonof  tbeaoaaeientloua 

equltT,  will  be  apeolllaUly  enforeed 
anintt  either  htumuid  or  wife  at  the  init  of  tb* 
other.  Oouldv.  WomiMk,lAlB.MiOlroHiralkbtv. 
HutcUiMon,  1  Bibb,  W:  CannelTtBnaUe,  SP^nM. 
HSiAotODT.Aoton,PrBO.InCfa.l8r.  Wbenanaa- 
tenupUal  contraot  IstettandreaaonaUetandwaa 
fairly  made  by  the  partlea  oonmtent  to  oontiaot. 
It  ahould  be  upheld  and  enforeed  as  to  all  Oto  prop- 
erty of  the  partlea,  IncludlDir  the  bMueatead  when 
the  aanie  beoomea  aobjeot  topartltlon.  Baferv. 
Hafer,  W  Kan.  BH,  Marrlaae  oontracta  In  wrltiu 
are  to  be  liberally  eonirtmad,  to  carry  Into  etleuC  tfte 
Intention  of  theiartimand  no  want  of  fom  <h- 
technioalespreeeroii  will  Invalidate  them,  tt-own 
T.  Baoura',  Tl  Oa.  tUL  Where  the  partlea  evidently 
Intended  to  make  a  final  eomnlete  aettlement,  ft 
will  be  so  reinrded.  alibamrfi  It  be  tiaaM^ArUalea 


at,"  eta.    T 
taken  asm 


part  may  be  taken  as  noonpiete  settlement  and  an- 
other part  as  mere  artJolea.  Nevea  t.  Boott,  (0  U.  B. 
B  How.  IM  03  L.  ed.  KB).  When  Uie  Intirwnent 
proTldes  f nr  future  acquired  propcoly,  tucb  pro^ 
erty  loUuwi  the  llmltatloiia  01  the  settleoieDt. 
Nevea  v.  Boott,  SO  U.  B.  9  How.  IM  (U  L.  eC  UA. 
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the  trial  court  is  wronj<  because  the  weight  of 
evidence  is  against  it. 

Eva  McNutt  was  a  widow,  and  Henry  G. 
McNutt  a  widower,  when  this  contract  was 
executed.  Both  were  of  mature  age,  and  both 
had  children  by  their  former  marriages.  The 
former  w^s  the  owner  of  178  acres  of  land, 
which  came  to  her  from  her  first  husband,  and 
Henry  G.  McNutt  was  also  the  owner  of  real 
property.  What  personal  property  the  appel- 
lant had  does  not  appear.  The  contract  does 
not,  in  formal  terms,  recite  that  a  consideration 
moved  from  the  prospective  husband  to  the  in- 
tended wife;  but  it  does  show  that  it  was  made 
in  contemplation  of  marriage,  and  that  each  re- 
leased to  the  other  all  interest  in  each  other's 
property. 

Here  there  were  two  elements  of  oonsideni- 
tion — ^marriage,  and  the  release  of  a  right  which, 
but  for  the  release,  would  flow  from  the  con- 
summated marriage.  These  elements  of  con- 
sideration were  both  of  the  class  valuable.  If 
the  contract  is  to  be  Judged  by  the  ordinarv  rules 
of  law,  then  there  can  be  no  possible  doubt  that 
on  its  face  it  imports  a  sufficient  consideration, 
since  a  consideradon  fixed  b^  the  parties  is,  by 
the  courts,  deemed  a  suffiaent  one;  for  the 
courts  will  not.  In  the  absence  of  fraud  or  mis- 
take, substitute  their  ludgment  for  that  of  the 
contracting  parties.  Wog'ord  v.  Pmoers,  85  Ind. 
294. 

If  this  contract  could  be  regarded  as  within 
the  general  rule,  there  would  be  no  difficulty 
in  disposing  of  the  case,  for  there'are  two  dis- 
tinct elements  of  consideration  embodied  in  it; 
but  the  difficulty  arises  upon  the  point  made  by 
the  appellant,  that  a  contract  of  this  character 
requires  a  consideration  which  the  court  can 
affirm  is  equal  to  the  dower  right  of  a  wife.  In 
support  of  their  position  counsel  refer  us  to  the 
cases  of  Ourry  v.  Ourry^  10  Hun,  868;  Omild 
T.  Womaek,  d  Ala.  88:  Pmoer  v.  8heil,  1  Moll. 
296;  and  to  4  Kent,  Com.  12th  ed.  56,  note  a; 
1  Bishop,  Married  Women,  §  247;  and  8  Redf . 
Wills,  m. 

There  is,  however,  much  conflict  in  the  author- 
ities. The  weight  is  strongly  against  the  ap- 
pellant Many  of  the  modem  cases  hold  that, 
even  where  the  wife  has  no  estate  of  her  own, 
the  marriage  is  of  itself  a  consideration  suffi- 
cient to  support  the  contract  of  the  prospective 
wife  not  to  claim  any  interest  in  the  lands  of 
the  husband.  Mr.  Schouler  clearly  marks  and 
defines  the  distinction — a  distinction  lost  sight 
of  in  some  of  the  cases — ^between  a  postnuptial 
and  an  antenuptial  agreement,  shows  that  both 
classes  are  included  within  the  general  term 
"marriage  settlements,"  and  says:  "  In  ante- 
nuptial marriage  settlements,  or  what  are  called 
'  marriage  settlements,'  the  marriage  affords  a 
suffi  den  t  consideration . "  Schouler,  Dom.  ReL 
pt.  2,  chap.  18. 

This  is  a  just  deduction  from  what  Mr.  Bishop 
calls  '""the  better  authorities." 

But  we  are  not  dealing  with  a  case  in  which 
the  prospective  wife  was  without  property  of 
her  own.  She  was  the  owner  of  172  acres  of 
land,  acquired  from  her  first  husband.  It  is 
true  that  she  did  not  own  the  fee,  since,  by  force 
of  our  statute,  the  second  marriage  cut  down 
her  estate  to  one  for  life.  Mathers  v.  Scoit,  87 
Ind.  803;  Teter  v.  Clayton,  71  Ind.  237. 

But,  while  she  did  not  have  a  fee  in  the  land 
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acquired  from  her  first  husband,  she  did  have 
an  estate  for  life.  Indeed,  she  had  something 
more;  she  had  an  estate  for  life,  with  a  qualf 
fied  right  of  alienation  and  n  possible  fee.  l<ev. 
Stat.  1881,  §  2484;  Bryan  v.  Uland,  101  Ind. 
477. 

It  cannot,  therefore,  be  said  that  she  was  not 
the  owner  of  property,  since  she  had  at  least 
a  freehold  estate.  We  know  that  the  prospect- 
ive husband  yielded  nothing,  except  the  richt 
that  might  have  grown  out  of  a  possible  fee; 
and  we  concur  to  a  great  extent  in  the  view  of 
appellant's  counsel  uiat  he  yielded  no  then  pres- 
ent right  in  the  property  of  his  wife.  Prima 
fade,  at  least,  he  could  not  have  taken  any 
estate  in  her  land  at  her  death,  since,  upon  the 
happening  of  that  event,  ttie  children  by  the 
first  hoflband  would  take  by  descent  While 
the  argument  of  coansel  es&bliabes  the  prop- 
osition that  the  husband  parted  with  no  present 
and  vested  rights  in  the  land  of  the  wife,  it  does 
not  prove  that  the  appellant  had  not  property  of 
her  own. 

The  question  therefore  is  not,  What  is  the 
rule  where  the  prospective  wife  is  without  an 
estate  of  her  own  in  land?  but.  What  is  the 
rule  where  she  is  the  owner  of  at  least  a  free- 
hold estate? 

Out  Judgment  is  that  where  the  prospective 
wife  Lb  tne  owner  of  land  in  her  own  rights  and 
there  is  no  fraud,  and  ndthing  making  the  con- 
tract unconscionable,  the  courts  will  not  strike 
it  down.  Here  there  was  no  fraud.  The 
parties  were  of  mature  vears.  The  subject  had 
been  long  under  consideration.  There  was  de- 
liberation, not  haste.  There  is  nothing  uncon- 
scionable in  the  contract.  It  was  no  more  than 
equitable  that  the  prospective  husband  should, 
at  the  time  he  made  the  contract,  provide  that 
his  estate  should  go  to  his  children  by  a  former 
wife. 

It  is  indeed  difficult  to  find  any  principle  up- 
on which  courts  can  set  aside  contracts  made  m 
good  faith,  with  due  deliberation,  and  by  per- 
sons of  mature  age,  even  though  that  contract  be 
one  between  a  man  and  a  woman  contemplating 
marriage.  It  is  stretching,  aa  manv  of  the  au- 
thorities suggest,  the  power  of  the  courts  a 
great  ways  to  declare  that  a  man  and  a  woman 
may  not,  even  though  the  latter  has  no  estate 
of  her  own,  make  their  own  contracts.  In 
earlier  ages  there  was,  perhaps,  some  reason  for 
the  old  English  law  rule,  for  women  were  not 
educated  then  as  now,  and  were  far  more  un- 
der the  dominion  of  men  than  in  these  ages. 
The  reason  for  the  rule  has  fai?ed,  and  where 
the  "reason  faileth  the  rule  faileth." 

But  whatever  may  be  the  rule  where  the 
woman  has  no  estate  of  her  own,  itisdifferent» 
and  it  oueht  to  be  different,  where  she  has,  in 
her  own  nght,  a  freehold  interest  in  land.  An 
illustration  will,  we  believe,  prove  our  .con- 
clusion: suppose  the  woman's  freehold  estate 
to  be  of  great  vblue,  yieidingan  annual  income  of 
$10,000,  why  should  courts  in  such  a  case  inter- 
fere, and  annul  an  antenuptial  contract  made 
and  acted  upon  in  good  faith?  Upon  what 
imaginable  ground  of  public  policy  could  such 
an  interference  be  Justified?  If  sne  does  own 
an  estate  in  land,  and  if  there  is  no  fraud,  and 
nothing  unconscionable,  she  should  be  allowed 
to  Judge  for  herself  whether  the  marriage  is  of 
itself  a  sufficient  consideration*    and   oourti 
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should  not,  after  the  husband's  death,  substi- 
tute their  judgment  for  hers.  The  truth  is,  it 
is  exceedingly  difficult  to  imagine  why,  in  any 
case  where  there  is  no  fraud,  courts  should  dis- 
place the  judgment  of  contracting  parties  and 
substitute  their  own.  No  persons  in  the  world 
can  so  well  and  so  iustly  judge  as  the  contract- 
ing parties  themselves;  and  it  is  only  in  the 
strongest  and  clearest  cases  that  courts  should 
disregard  their  judgment,  and  never  where 
there  is  neither  positive  wrong  nor  fraud.  The 
authorities  sustain  our  conclusion. 

The  case  of  Jacobs  v.  Jac<fb%^  42  Iowa,  600,  is 
yery  Uke  the  present,  and  we  quote  from  the 
opinion  in  that  case:  "  It  is  claimed,  however, 
that  the  contract  is  unreasonable,  and  without 
soffldeut  consideration,  and  therefore  ought 
not,  in  a  court  of  equity,  to  be  enforced.  The 
law  always  looks  upon  marriage  as  a  civil  con- 
tract, and  this  marriage  seems  to  have  been 
purely  a  business  transaction.  So  far  as  ap- 
pears, the  contract  was  freely  and  voluntarily 
entered  into,  without  any  fraud  or  imposition. 
One  of  the  parties  was  a  crippled  widower, 
idxty-two  years  old,  with  eleven  children,  and 
real  estate  worth  $  1 2,000;  and  the  other  a  widow, 
with  three  children,  forty  acres  of  land,  and 
$700  or  $800  in  money.  They  were  willing  to 
marry,  but  each  wanted  the  sole  control  of  his 
or  her  own  property,  and  to  transmit  it  to  his 
or  her  children."  In  concluding  its  observa- 
tions on  this  point,  the  court  said:  **  We  can- 
not say  but  that  the  advantages  are  about  equal, 
and  the  contract  f ai  rand  reasonable.  W  e  know 
of  no  reason  why  it  should  not  be  enforced." 

In  Wenivxn'th  v.  Weniwarth,  69  Maine,  247, 
the  court  held  an  antenuptial  contract  valid, 
although  it  made  no  provision  at  all  for  the 
woman,  except  that  the  husband  should  not 
intermeddle  with  her  property.  The  court,  in 
the  course  pf  the  opinion,  said,  in  speaking  of 
the  contract:  "It  was  made  in  consideration 
of  marria^,  although  it  is  not  so  declared  in 
terms.  i^iUv.  JfavTvr,  25Md.582.  Marriage 
is  the  highest  consideration  known  to  the  law. 
Fordr.  Huart,!^  Beav.  499;  Magniacr.  Tkcmp- 
•on,  82  U.  S.  7  Pet.  848  (B  L.  ed.  709];  Vanee 
V.  Vance,  21  Maine,  870.  Even  if  it  were  other- 
wise, the  reciprocal  character  of  the  stipulation 
might  well  constitute  a  sufficient  consideration. 
NaiU  V.  Maurer^  svpra,** 

The  conclusion  of  the  court  in  the  well  con- 
sidered case  of  FarxDood  v.  Forwood  (Ky.)  5  S.  W. 
Repi  861,  is  thus  expressed*  "  There  is  another 
class  of  cases  that  hold  (and  with  which  we 
agree)  that  an  antenuptial  contract  is  a  legal 
contract,  the  consideration  of  which  may  be: 
fint,  that  of  Uie  intended  marriage  alone;  or 
mcond,  that  of  a  jointure  or  settlement  upon 
the  intended  wife  in  lieu  of  her  dower  or  dis- 
tributable share  in  her  intended  husband's 
estate;  and  that  either  of  these  considerations, 
if  both  parties  are  aui  juris,  is  sufficient  to  up- 
hold the  antcDuprial  a^eement  on  the  part  of 
the  woman  to  relinquish  her  right  of  dower 
and  distritmtable  share  in  her  husband's  e^^tate." 

In  a  similar  case  the  Supreme  Court  of  Mary- 
land said:  "The  contract  was  made  in  con- 
templation of  marriage,  and,  as  clearly  appears, 
was  intended  to  bar  or  prevent  the  acquisition 
of  any  right  by  either  in  the  property  of  the 
other,  in  order  that  the  marriage  proposed 
might  take  place.    The  main  object  in  view 
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was  the  consummation  of  the  marriage,  and 
it  was  to  that  end  that  the  contract  was  exe- 
cuted. It  seems  almost  impossible  to  view  the 
contract  as  founded  on  any  other  consideration, 
although  the  reciprocal  character  of  the  stipu- 
lations might  be  held  to  constitute  one  suffi- 
cient to  make  the  contract  binding  and  effect- 
ive. But  whether  the  marriage  they  proposed 
be  expressly  mentioned  as  a  consideration  or 
not,  we  think  it  must  be  re^rded  as  such, 
within  the  purview  and  meaning  of  the  con- 
tract; and  we  accordingly  hold  that  the  contract 
cannot  be  avoided  on  that  groimd."  NaiU  v. 
Maurer,  26  Md.  688. 

The  court,  in  deciding  the  case  of  MeOee  v. 
MeOee,  91  III.  648,  thus  expressed  its  view  of 
the  law:  '*  The  contract,  in  our  judgment,  is  a 
reasonable  one.  It  is  one  that  persons  ad  vanced 
in  life  could,  with  great  propriety,  make,  and 
especially  where  the  parties  have  previously 
b^n  married,  and  where  there  may  be  children 
by  both  marriages,  among  whom  controversies 
as  to  property  may  arise  after  the  death  of  the 
parents.  Such  agreements  are  forbiJden  by 
no  considerations  of  public  policy,  and  there 
can  be  no  reason  why  equity  will  not  lend  its 
aid  to  compel  the  surviiang  party  to  abide  by 
the  contract  Our  opinion  is,  the  fair  con- 
struction of  the  antenuptial  asreement  is  that 
it  intercepts  dower  of  the  widow,  and  may  be 
set  up  as  an  ^ectual  bar  to  her  demand  for 
dower  in  the  lands  of  which  her'  husband  died 
seised." 

This  doctrine  was  reaffirmed  in  Barth  v. 
Lines,  7  West  Rep.  217,  118  111.  874;  and  the 
cases  of  Wenttoorth  v.  Wentworth,  supra,  and 
AndreiDS  v.  AndreiM^  8  Conn.  79,  wore  cited 
with  approval. 

It  was  said  ii^  Joknstan  v.  Spicer,  9  Cent 
Rep  666, 107  N.  Y.  186,  that  '*  Antenuptial  con- 
tracts, by  which  it  is  attempted  to  control  the 
interest  which  each  of  the  parties  to  the  mar- 
riage shall  take  in  the  property  of  the  other 
during  coverture  or  after  death,  like  dower,  are 
favored  by  the  courts,  and  will  be  enforced  in 
equity  according  to  the  intention  of  the  parties, 
wlienever  the  contingency  provided  by  the 
contract  arises."  2  Kent,  Com.  166;  Be  Toung, 
27  Uun,  64,  affirmed,  92  N.  T.  286. 

In  the  rase  of  Amlretcs  v.  Andrews,  8  Conn. 
79,  the  judge  who  spoke  for  the  court  saidr  "1 
see  no  reaf>on  why  such  an  agreement,  deliber 
ately  made,  and  upon  a  sufficient  considera 
tion,  should  not  be  enforced  in  chancery. 
Such  contracts,  especially  in  late  marriages, 
are  not  unusual.  They  are  opposed  to  no  rule 
of  law,  nor  to  any  pimciple  of  sound  policy. 
On  the  contrary,  they  are,  in  my  judgment, 
highly  beneficial,  ana  are  eminently  entitled  to 
the  aid  of  a  court  of  chancery,  where  such  aid 
is  necessary  to  carry  them  into  effect;  and  espe- 
cially is  tibis  true  where  the  contract  has  been 
executed  in  good  faith  l^  one  of  the  parties." 

It  was  said  in  the  case  of  Pierce  v.  Hercc,  71 
N.Y.  164,  that  "Antenuptial  contract<»,  whereby 
the  future  wife  releases  her  claim  to  the  right 
of  dower  and  all  other  rishts  to  the  estate  of  her 
husband  upon  his  decease,  are  fully  recognized 
in  law.  When  fairly  made,  and  executed  with- 
out fraud  and  imposition,  they  will  be  enforced 
by  the  courts." 

Nearer  to  the  case  under  discussion  than 
those  last  cited  but  in  line  with  them,  is  the 


879 


Indiaha  Sufbkmb  Govbt. 


0BO., 


case  of  QOmt  ▼.  QeUtr,  1  Bailev,  Eq.  887.  In 
that  case,  the  court  laid:  *'  Tne  complaiDant 
was  of  f  uU  aee»  and  under  no  legal  disaoility  to 
contract.  The  subject  matter  was  legitimate, 
and  the  consideration  of  marriage  is  sometimes 
said  to  be  the  highest  known  to  the  law,  and  I 
confess  that  I  have  not  been  able  to  discover 
any  rule  or  principle  which  discharges  her 
from  the  obligation  which  the  agreement  im- 
poses. She  had  an  ample  fortune  of  her  own 
so  tied  up  that  she  could  not  confer  it  upon  her 
husband,  and  in  consideratioD  that  he  would 
take  her  in  marriage  she  agreed  not  to  claim 
her  dower,  or  any  nght  of  inheritance  in  his 
estate.  It  is  a  contract  without  fraud,  and  ap- 
parently of  perfect  equality.  Both  Atherfy 
and  Roper  treat  this  question  as  one  admitting 
of  no  oontroversy.  A  Jointure,  to  operate  as  a 
bar  to  dower  under  the  statute,  must  consist  of 
a  freehold  estate;  but  a  woman  under  no  les^al 
disability  may  stipulate  to  substitute  anytbiDs 
she  pleases  in  place  of  it.  Aili.  Mar.  Sett.  Six; 
1  Roper,  Hush.  &  Wife,  480." 

We  pause  in  our  examination  of  the  authori- 
ties to  say  of  the  case  just  cited  that  the  woman's 
property  was  entailed,  and  that  the  husband 
could  by  no  possibility  take  any  estate  in  it,  so 
that  he  released  no  right  in  the  woman's  prop- 
erty. It  is  true  that  in  tne  case  cited  the  woman^s 
fortune  was  ample;  but  the  extent  of  her  estate, 
if  at  all  considerable,  cannot  affect  the  principle 
involved,  since  she  should  be  allowed  to  judge 
of  its  suffidencv,  and  there  is  no  reason  why 
the  courts  should  interfere. 

The  opinion  in  ^q/'«rv.  Hafer,  88  Ran.  449,  is 
an  elaborate  one,  gathering  and  grouping  many 
authorities.  It  was  there  said  of  an  antenup- 
tial contract  not  unlike  the  present  that  "It 
was  held  in  the  court  below  Uiat  the  contract 
was  without  consideration.  Clearly,  this  is  not 
■o.  In  addition  to  the  reciprocal  agreements 
therein,  it  has  for  its  support  the  consideration 
of  marriage,  which  is  not  only  a  valuable  con- 
sideration, but  has  been  held  to  be  Uie  highest 
consideration  known  in  law,  and  is  indisputably 
sufficient  to  sustain  an  antenuptial  contract" 

We  cannot  add  to  the  length  of  our  opinion 
by  further  discussion  of  the  decision  of  other 
courts,  and  turn  to  some  of  the  decisions  of 
our  own  cpurt  These  decisions  do  not,  in- 
deed, directly  decide  that  a  woman  who  has  an 
estate  of  her  own  may  execute  a  valid  ante- 
nuptial contract,  founded  on  the  consideration 
of  marriage  alone;  but  we  think  they  do  im- 
pliedly assert  this  doctrine. 

In  Richards  v.  Eickards,  17  Ind.  686,  the 
provision  made  by  the  antenuptial  contract  was 
not  the  equivalent,  by  an^  means,  of  the  estate 
the  statute  would,  but  for  the  contract,  have 
vest^'d  in  tbe  wife;  yet  the  agreement  was  held 
valid. 

Substantially  the  same  ruling  was  made  In 
Houghton  v.  Houghton,  14  Ind.  606.  That  we 
are  not  in  error  in  asserting  that  these  cases 
impliedly  approve  the  rule  we  have  stated  is 
dear;  for,  ii  they  did  not,  then  the  conclusion 
declared  could  not  have  been  reached,  for  the 
provision  for  the  wife  was  not  in  either  case 
equal  to  the  right  substituted  by  our  statute 
for  that  of  dower. 

We  cannot,  in  detail,  speak  of  all  the  author- 
ities cited  by  appellant's  counsel,  but  will  brief- 
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ly  notice  such  as  are  most  earnestly  urged  in 
arffument 

First  in  importance  of  these  authorities,  in 
the  estimation  of  counsel,  seems  to  be  the  case 
of  How$er  v.  MoiMor,  4  West.  Rep.  890,  87  Mo. 
487;  but  we  think  it  not  at  all  in  point,  be- 
cause it  is  rested  entirely  on  a  Statute  of  Mis- 
souri, and  the  contract  was  by  parol,  and  not 
in  writing. 

In  HoOotoeU  ▼.  Sitnonson,  21  Ind.  898.  no 
question  concerning  the  validity  of  an  ante- 
nuptial contract  was  considered  or  dedded. 

Craig  v.  Oraig,  90  Ind.  215,  deddes  that  an 
antenuptial  contract  cannot  be  revoked  by 
parol  alter  marriage. 

And  Cory  ▼.  CSrjf,  81  Ind.  469,  simply  de- 
ddes that  an  antenuptial  contract  may  so  pro- 
vide for  the  wife  as  to  nuike  it  proper  to  deny 
her  alimony. 

The  point  affirmed  in  Camden  Mutual  Intur' 
anee  AsboHation  v.  Jones,  28  N.  J.  £q.  178,  is  that, 
where  the  annuity  provided  by  the  antenuptial 
contract  fails,  so  does  the  contract. 

Gibson  V.  uibson,  15  Mass.  110,  and  BasUngs 
V.  Dickinson,  7  Mass  158,  are  placed  solely  on 
the  Statute  of  Henry  YIII.,  and  were  decided 
as  strictly  common-law  cases,  without  refer- 
ence to  tbe  equity  rule,  which,  both  in  England 
and  America,  has  long  been  different  from  the 
rigid  rule  of  the  common  law. 

Curry  v.  Ourry,  10  Hun,  866,  Is  repudiated 
by  the  later  cases  in  the  same  court  and  In  the 
court  of  appeals.  It  Is  deservedly  and  strongly 
criticised  in  Wentworthy.  Wentv>orth,9upra. 

In  the  case  of  Tounif  y.  Hicks,  27  Hun,  56, 
it  was  said:  ''The  agreement  in  the  present 
case  is  a  good  antenuptial  agreement,  even  un- 
der the  case  of  Curry  v.  Curry,  10  Hun,  866. 
It  makes  a  provision  in  lieu  of  dower,  and  of 
the  rights  of  the  widow  in  the  husband  s  estate. 
The  prindple  decided  in  that  case,  that  sudi 
a  consideration  must  be  proven  to  uphold  an 
agreement  made  in  contemplation  of  marriage. 
does  not  seem  to  be  supported  by  any  good 
reason." 

The  disapproval  of  Curry  v.  Curry  Is  repeat- 
ed in  Clark  y .  Clark,  28  Hun,  509,  where  it  was 
said:  "  But  we  cannot  concur  in  the  observa-. 
tions  of  tbe  learned  judge  in  that  case  that  an- 
tenuptial contracts  are  against  public,  policy. 
On  the  contrary,  we  think  that  tne  current  of 
dedslons  respecting  marriage  settlements  shows 
that  when  such  contracts,  are  freely  and  fairly 
entered  into,  they  are  ^nerally  condudve  to 
the  welfare  of  the  parties  thereto,  and  subserya 
the  best  purposes  of  the  marriaae  relation." 
The  Supreme  Court  of  New  York,  Judged  by 
its  latest  utterances,  may  therefore  be  resarded 
as  strongly  against  the  appellant,  and  In  line 
with  the  great  majority  of  the  modem  courts. 

The  case  of  Qrogan  y.  Garrison,  27  Ohio  St. 
50,  confuses  postnuptial  with  antenuptial  con- 
tracts, and  applies  to  the  latter  class  of  con- 
tracts tLe  rules  applicable  to  the  former.  This 
error  led  to  a  wrong  conclusion,  for  it  led  the 
court  to  apply  a  statute  applicable  only  to  con- 
veyances and  contracts  made  after  marria^  to 
contracts  made  before  marriage.  That  this  Is 
true  is  apparent  from  what  is  said  on  pages  69 
and  62  of  the  opinion. 

But  if  it  were  conceded  that  the  case  dted  la 
rightly  decided,  still  it  would  not  be  applicable 
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here,  for  in  that  case  there  was  aheent  an  im- 
portent  element  which  is  here  present.  This 
element  Is  the  fact  that  the  wife  nad  a  separate 
estate  of  her  own. 

The  later  case  of  MinHer  ▼.  Mtntter,  28  Ohio 
St.  807,  lays  down  an  essentially  different  rule 
from  that  laid  down  in  the  former  case,  for  it 
was  there  said:  *'  If  the  antenuptial  agreement 
in  this  case  was  intended  by  the  parties  to  oper- 
ate as  an  equitable  jointure,  and,  as  such,  to  bar 
all  claims  of  the  wife  to  dower  in  the  real  estate 
of  the  husband;  if  the  parties  were  of  mature 
age,  and  capable  of  judging  in  respect  to  tbeir 
interests;  if  the  agreement  was  fairly  entered 
into  in  good  faith,  and  without  any  fraud  or 
imposition;  if  it  was  reasonable  in  its  terms,  and 
was  in  good  faith  acted  upon  and  carried  into 
effect  by  Robert  Mintier  during  his  life — ^no 
good  reason  is  peroeiFed  why  full  effect  should 
not  be  given  to  it  according  to  the  intention  of 
the  parties." 

In  the  earlier  case  of  SttUey  ▼.  Fblger,  14 
Ohio,  610,  the  court  said:  "  Antenuptial  con- 
tracts have  lonff  been  within  the  policy  of  the 
law  both  at  Westminster  and  in  the  United 
States.  They  are  in  favor  of  marriage,  and 
tend  to  promote  demesne  happiness  by  remov- 
ing one  of  the  causes  of  family  disputes— con- 
tentions about  property,  and  especially  allow- 
ances to  the  wife.  Indeed,  we  think  it  may  be 
considered  as  well  settled  at  tbis  day  that  al- 
most any  bona  fide  and  reasonable  agreement 
made  before  marriage  to  secure  the  wife  in 
the  enjoyment  either  of  her  own  separate  prop- 
erty or  a  portion  of  thatof  her  husband,  whether 
during  the  coverture  or  after  his  deatli,  will  be 
carried  into  execution  in  a  court  of  chancery." 

It  is  evident  that  in  Ohio  the  rule,  as  laid 
down  by  the  well  considered  cases,  is  not  very 
different  from  what  we  have  embodied  in  our 
own  conclusion,  and  stated  ns  the  rule  applica- 
ble to  this  particular  case.  We  have  restricted 
onr  statement  of  the  rule  because  it  is  not  here 
necessary  for  us  to  make  our  statement  broad- 
er; but  we  may  appropriately  say  that  the  cases 
S>  Yery  far  to  support  the  rule  as  thus  stated  by 
r.  Freeman  in  his  note  to  tbe  case  of  Merritt 
V.  8cati,  6  Ga.  568,  50  Am.  Dec.  873:  'The 
marriage  itself  is  the  consideration  of  the  set- 
tlement, and  it  is  the  hi/rhest  consideration 
known  to  the  law."  Mr.  Bishop  employs  even 
stronger  language:  "  To  say,  therefore,  that  it 
is  to  be  regarded,  where  it  is  the  inducement 
to  any  contract,  as  a  valuable  consideration,  is 
to  utter  truth,  yet  only  a  part  of  the  truth. 
What  tbis  utterance  lacks  is  in  our  books  not 
infrequently  expressed  bv  the  adjective  'hiffh- 
est,'  as  marriage  is  the  highest  consideration 
known  in  law."  1  Bishop,  Married  Women, 
S  775. 

No  particnlar  form  of  words  is  necessary  to 
constitute  a  valid  antenuptial  contract.  How- 
ever informal  the  instrument  maybe,  it  wiU  be 
given  effect  if  the  intention  of  the  parties  is 
manifested,  and  it  is  such  as  can,  in  law  or  in 
equity,  be  executed .  * "ITiis  sort  of  agreement," 
says  an  eminent  text  writer,  "will,  of  course, 
vary  in  its  terms  according  to  the  inclination 
of  the  parties;  but  without  regard  to  such 
variations  it  should  be  held  alike,  on  the  better 
authorities,  to  exclude  dower,  where  such  is 
the  plain  intent  of  the  parties."    Id.  §  428. 

In  truth,  not  only  do  the  authorilies  affirm 
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that  no  formality  is  required,  but  they  go  fur- 
ther, and  declare  that  such  contracts  are  to  be 
construed  with  liberality  and  favor.  Tbey  will 
be  upheld  if  possible,  and  not  overthrown  un- 
less the  necessity  leading  to  that  result  is  impe* 
rious.  As  Mr.  Schouler  says:  ''Equity  pays 
no  attention  to  the  externals,  but  considers 
only  the  substantial  intention  of  the  parties." 
Schouler,  Dom.  Rel.  §  176. 

The  cases  enforce  and  illustrate  this  rule  in 
many  forms.  Ne/oes  v.  Scott,  60  U.  S.  9  How. 
196  [18  L.  ed.  102];  HooJa  v.  Lee,  Sired.  Eq. 
157;  Smith  v.  Moore,  4  N.  J.  Eq.  485;  Johnston 
V.  Spicer,  supra,  and  cases  cited;  Bitferv, 
Hafer,  supra. 

It  has  even  been  held  that  letters  between 
the  parties,  although  informal,  will  be  suffi- 
cient evidence  of  the  contract.  Logan  v.  "^ien- 
holt,  1  Clark  i&F.  611:  Bammersleyr.  De  Bid, 
12  Clark  &  F.  45;  Kinnard  v.  Daniel,  18  R 
Mon.  486;  Peek  v.  Vandemark,  99  N.  Y.  29. 

Reason  and  authority  are  both  in  favor  of  m 
liberal  construction  of  these  contracts,  for  their 
purpose  IS  to  prevent  strife,  secure  peace,  ad- 
just rights  and  settle  the  question  of  marital 
rights  in  property.  From  the  earliest  years  of 
the  law,  the  courts  of  chancery,  respecting  the 
iron  rules  of  tbe  common  law,  have  favored 
contracts  of  this  character,  and  this  rule  of 
equity  has  been  grafted  into  the  body  of 
Ajnerican  jurisprudence.  AndrewsY,  Andrews^ 
supra;  Piercer,  Pierce,!!  N.  Y.  154;  Earthy. 
Lines,  7  West  Rep.  217, 118  HI.  874;  Jacobs  v. 
Jacobs,  suvra;  Beard  v.  Beard,  22  W.  Ya.  180; 
Shuee  V.  Bhuee,  100  Ind.  477;  Wright  y.  Jones, 
2  West  Rep.  860,  105  Ind  17-27. 

Measuring  this  contract  by  the  rules  of  law, 
reading  it  bv  the  light  of  the  attendant  circum- 
stances, ana  looking' to  the  object  the  parties 
intended  to  accomplish,  there  can  be  no  doubt 
as  to  the  effect  that  should  be  given  its  pro- 
visions. Those  provisions  were  intended  to 
constitute  a  valid  marriage  settlement,  and  tbey 
do  constitute  such  a  settlement,  devesting  the 
wife  of  all  interest  in  the  husband's  property, 
and  freeing  hers  from  any  possible  claim  that 
he  might  oUierwise'  have.  The  contract  not 
only  freed  the  wife's  land  from  a  claim  upon 
the  interest  held  by  her  at  tbe  time  the  con- 
tract was  made,  but  it  frees  it  from  all  interests 
which  she  might  subsequently  acquire.  Col$ 
▼.  Am,  Baptist  H.  M.  Society  (K.  H.)  6  New 
Enjg;.  Rep.  406. 

It  not  only  governs  as  to  her  fixed  interest 
but  also  as  to  the  possible  or  contingent  interest 
which  she  had  in  tbe  land  when  she  entered 
into  the  contract.  It  is  a  mistake,  therefore,  to 
assert  that  there  was  no  interest  released  except 
that  fixed  and  vested  when  the  contract  was 
made;  for  the  contract  operated  upon  possible 
and  contingent  interests,  as  well  as  upon  the 
then  present  and  vested  estate.  To  remove  all 
claims  to  each  other's  property  was,  it  is  very 
plain,  the  leading  purpose  of  the  parties,  and 
the  court  would  do  wrong  to  frustrate  that 

gurpose.  The  contract  has  long  existed,  has 
een  acted  upon;  one  of  the  pulies  is  dead: 
and  tbe  courts  cannot  do  otherwise  than  read 
tbe  contract  as  tbe  parties  wrote  it,  and  as  they 
intended  it  should  be  read. 

Turning  froiL  tbe  main  path  to  a  point  which 
counsel  make,  and  which  leads  us  aside,  we 
affirm  that  tbe  fact  that  a  promise  to  marry  was 
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made  six  years  before  the  writing  was  drawn 
and  signed  does  not  impeach  the  consideration 
of  the  contract.  The  written  instrument,  as 
the  authorities  agree,  merges  mere  oral  nego- 
tiations, expresses  the  matured  agreement  of  the 
parties,  and  supplies  the  best  evidence  upon  the 
subject  of  property  rights.  If  paities  put  in 
writing  their  agreement  concerning  their  prop- 
erty, and  subsequently  marry,  the  agreement, 
as  written,  is  the  source  of  evidence,  and  fur- 
nishes conclusive  proof  of  the  matured  and  final 
contract. 

But  if  there  were  doubt  as  to  our  statement 
and  application  of  this  elementary  principle, 
still  the  extraneous  evidence  is  strongly  against 
the  a  pellant  upon  this  question,  for  it  shows 
that  sne  made  the  final  agreement  to  marry 
only  upon  terms  such  as  those  expresned  in  the 
wnting.  Her  declarations,  expressed  in  lan- 
guage much  more  emphatic  than  elegant,  show 
that  she  exacted  the  contract,  and  that  without 
it  she  would  not  have  taken  McNutt  as  her 
husband.  Both  the  parol  and  the  written  evi- 
dence show  that  the  contract  was  made  in  con- 
sideration of  marriase,  and  that  not  only  that 
consideration,  but  tne  further  consideration 
that  each  should  release  all  rights  in  the  other's 
propel  ty,  entered  into  the  contract,  and  gives 
support  to  the  agreement. 

The  child  of  Henry  G.  McNutt  by  his  first 
marria^  died  before  he  did,  leaving  no  chil- 
dren. The  appellees  are  the  brothers  and  sisters 
and  nephews  and  nieces  of  Henry  G.  McNult. 
The  appellant's  counsel  insist  that  even  if  the 
validity  of  the  antenuptial  contract  be  affirmed, 
still  the  appellees  cannot  take  to  the  exclusion  of 
the  appellant,  because  the  marital  rights  of  the 
widow  are  barred  only  in  favor  of  the  lineal 
descendan  l  s  of  the  husband.  Counsel  thus  state 
their  propositions: 

"The  appellees,  being  only  collateral  rela- 
tions of  Henry  G.  McNutt,  and  there  being  no 
limitation  in  the  contract  for  their  benefit,  they 
are  not  within  the  consideration  of  the  ante- 
nuptial contract,  but  are  mere  volunteers,  and 
cannot  enforce  the  provisions  of  that  contract 
against  appellant  The  term  '  heirs,'  as  used 
in  the  antenuptial  contract,  relates  to  the  then 
living  children  of  Henry  G.  McNutt  and  of 
Eva  McBride,  who  are  specifically  mentioned 
in  the  contract,  and  is  not  used  in  its  technical 
sense  at  all.  It  follows  that,  the  contract  hav- 
ing been  made  for  the  benefit  of  Lawrence 
McNutt  only,  the  appellees  cannot  have  it  spe- 
cifically performed  for  their  benefit." 

The  position  of  counsel  is  untenable.  The 
word  '*  heirs  "  is  one  of  the  strongest  and  most 
expressive  terms  in  the  law.  Allen  v.  Orcift,  7 
West.  Rep.  612,  109  Ind.  476;  Shimerv,  Mann, 
99  Ind.  190;  HochstedierY.  Hochstedler,  7  West. 
Rep.  75,  108  Ind.  nOQ. 

Where  this  word'  is  employed  it  will  be  given 
its  settled,  legal  meaning,  unless  the  context 
shows  in  the  clearest  and  most  decisive  manner 
that  the  parties  who  used  it  intended  that  it 
should  have  some  other  meaning.  Allen  v. 
Craft  and  Slnrner  v.  Mann,  supra;  Jesson  V. 
Wright,  2  Blich,  1,  56;  Doe  v.  Gallini,  5  Bam. 
&  Ad.  621;  Zees  v,  Moslep,  1  Yqunge  &  C. 
(Exch.)  589;  PotreU  v.  Board ^  Domestic  Mis- 
sions, 49  Pa.  46-58;  Robins  v.  Q^HnliT'en,  79  Pa. 
838;  EransY.  Evans,  8  Km.  L.  J.  *231,  4 Pa.  L. 
J.  Rep.  478. 

2  L.  R.  A. 


Where  there  is  doubt,  say  the  authorities,  the 
word  will  be  taken  in  its  accepted  legal  signifi- 
cation. Heirs  are  lineal  and  collateral,  but  the 
^nuine  term  includes  both  classes.  Children 
in  the  lifetime  of  the  parents  may  be  heirs  pre- 
sum  pti ve,  but  they  are  not  heirs.  Sehoonmaker 
Y.  Slieeiy,  8  Denio,  485;  1  Prest.  Est  867. 

It  is  an  ancient  maxim  that  ''No  one  can  be 
an  heir  during  the  lifetime  of  his  ancestor.** 
But  in  this  instance  the  context  of  the  instru- 
ment, and  the  attendant  facts,  very  satisfao- 
torily  show  that  the  parties  intended  to  bar  the 
rights  of  each  in  the  property  of  the  other,  and 
to  secure  it  to  their  respective  descendants. 
The  appellees  are  the  heirs  of  Henry  G.  Mc- 
Nutt, and,as  heirs,  entitled  to  the  real  property 
of  which  he  died  seised.  OoU  y.  Am,  Baptist 
H.  M,  Society,  supra. 

Another  proposition  of  counsel  is  thus 
stated:  *'  But  even  if  the  term  'heirs'  be  given 
its  strict,  technical  meaning,  it  does  not  avail 
appellees;  because  by  operation  of  law  which 
she  cannot  prevent,  appellant  is  the  only  'heir' 
of  Henry  G.  McKutt,  and  appellees  are  not 
his  heirs  at  alL  She  could  not,  by  contract, 
chaniee  her  legal  status."  There  is  a  fallacy  in 
this  statement,  for  it  contains  covert  assump- 
tions which  are  not  only  unproved,  but  which 
are  incapable  of  proof.  It  is  not  true  that  an 
antenuptial  contract  chanses  the  status  of  the 
woman.  This  is  evident  because:  (1)  when  it 
was  made  she  was  not  Kfeme  eonert;  (2)  it  does 
not  affect  the  status  of  the  wife  when  the  mar- 
riage takes  place,  but  simply  the  property  of  the 
husband  and  the  wife  respectively.  1  Bishop, 
Married  Women,  §  427. 

It  is  unduly  affirmed  that  the  law  abso- 
lutely casts  upon  the  wife  an  estate  in  the  lands 
of  the  husband,  whereas  it  does  not  undertake 
to  do  so  where,  by  agreement,  the  parties  have 
fixed  the  rule  which  shall  govern.  The  law 
operates  in  cases  where  there  is  no  contract, 
but  does  not  operate  where  the  parties  have  for 
themselves  a^^eed  upon  the  mode  in  which 
marital  rights  shall  attach.  The  law  does  not 
assume  to  override  the  agreement  of  the  par 
ties,  but  to  furnish  a  rule  where  there  is  no 
agreement.  To  be  sure,  there  must  be  an  ef- 
fective agreement  or  conveyance.  If  there  is 
not,  the  law  will  prevail.  There  is  little,  if 
any,  diversity  of  opinion  upon  the  general 
proposition  that  parties  may,  bv  contract,  in- 
tercept the  line  of  descent,  although  there  is 
some  confiict  as  to  what  must  be  shown  tosup- 

Sort  the  contract.  The  rule  long  has  been  that 
ower  and  kindred  rights  may  be  excluded  by 
the  contract  of  the  parties,    id. 

Speaking  of  contracts  of  this  class,  Mr. 
Bishop  says:  "  It  is  doing  what  is  done  every 
day  in  oth'er  things,  namely:  providing  a  rule 
by  agreement  to  be  applied  instead  of  the  rule 
whicn  the  law  would  furnish  in  the  absence  of 
an  agreement."  1  Bishop,  J^Iarried  Women, 
§418. 

The  rule,  as  we  have  stated  it,  is  affirmed  by 
the  text  writers,  and  has  been  declared  and  en- 
forced by  many  courts.  NaiU  v.  Mavrer, 
WentuDorih  v.  Wenttoorih,  and  Pierce  v.  IHerce, 
supra;  De  Barante  v.  Oott,  6  Barb.  492;  Beard 
v.  Beard,  22  W.  Va.  180;  Ohttrles  v.  Charles,  8 
Gratt.  480;  Spiva  v.  Jeter^  9  Rich.  Eq.  434; 
Merntt  v.  8coU,  6  Ga.  663. 

The  decision  in  the  case  of  Wiseman  v.  WisS' 
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man,  78  Ind.  113.  does  not  lend  any  support  to 
the  argument  of  appellant's  counsel,  out,  on 
the  contrary,  is  in  direct  hostility  to  it. 
'*  Under  our  statute/'  said  the  court  in  that 
case,  "a  survinng  wife  who  has  not  conveyed 
or  relinquished  her  interest  in  the  property  of 
the  husband,  or  accepted  a  jointure,  or  received 
a  valid  antenuptial  settlement,  can  be  denrived 
of  her  rights  in  the  land  of  her  deceasea  hus- 
band for  one  cause,  and  one  cause  only." 
There  is,  it  is  obvious,  a  full  recognition  of 
the  validity  of  the  antenuptial  contract,  and 
not  a  denial,  in  the  decision  from  which  we 
have  quoted. 

.  We  conclude  this  phase  of  the  subject  by  a 
quotation  &om  one  of  our  approved  text  books, 
and  here  assert  it  as  the  rule  of  decision.  The 
author,  after  commenting  on  the  decided  cases, 
says:  "It  is  but  a  step  from  such  a  case  as  this 
to  another  one,  of  which  there  arc  several  in 
the  books,  where  the  parties  agree  beforehand 
that,  after  marriage,  each  shall  hold  his  or  her 
antenuptial  property  to  his  or  her  own  separate 
use,  and  on  the  death  of  one  of  them  neither 
shall  have  anv  marital  claim  on  the  estate  of 
the  other.  This  is,  at  least  in  a  court  of  equity, 
generally  esteemed  to  be  a  good  bar  to  dower." 
1  Bishop,  Married  Women,  §  428. 
Counsel  state  an  argument  in  the  form  of  a 

Siiestion  thus:  "Was  not  the  agreement  not  to 
aim  marital  rights  an  agreement  not  to  claim 
a  future  demana  not  then  in  existence?  If  so, 
it  was  void." 

This  is  substantially  nothing  more  than  are- 
statement  of  an  argument  of  which  we  have 
already  disposed;  but,  as  it  will  serve  to  put 
our  position  in  a  stronger  and  clearer  light,  we 
wiU  give  Mr.  Bishop's  refutation  of  such  argu- 
ment: "The  principle  governing  these  cases," 
says  he,  "it  should  oe  remembered,  is  not  that 
the  antenuptial  contract  constitutes  a  release  of 
dower,  for  a  thing  not  existing  cannot  be  re- 
leased; but  it  is  an  undertaking  not  to  claim 
dower— an  introduction  of  a  rule  by  agreement 
differing  from  the  one  which  the  law  provides 
in  the  absence  of  an  agreement  For  the  prin- 
ciple is  well  settled  that,  though  parties  marry- 
ing must  take  the  status  as  the  law  established 
it,  and  cannot  vary  it  by  an  antenuptial  con- 
tract, yet,  within  certain  lefl;al  limits,  and  pro- 
ceeding by  a  legal  rule,  viev  may,  by  such 
contracts,  vanr  any  or  all  of  those  property 
rights  which  the  status  superinduces."  1  Bish- 
op, Married  Women,  §  427. 

The  argument  that  the  appellant  is  an  heir 
of  Henry  G.  McNutt,  and  therefore  entitled  to 
the  lands,  is  fallacious.  It  is  very  dear  that 
the  agreement  was  meant  to  exclude  her,  and 
that  It  does  exclude  her,  from  the  inheritance. 
The  object  of  the  agreement  was  to  bar  her 
rights  in  the  land  of  her  husband.  This  was 
the  plain  intention  of  the  parties,  and  that  in- 
tention must  prevail.  To  award  her  an  inter- 
est would  be  to  give  her  what  the  contract 
plainly  denies  her,  and  thus  thwait  the  inten- 
tion of  the  parties  and  dcfeiit  their  agreement. 
But  counsel  are  in  error  in  assumm^:  thnt  n 
widow  is  an  heir  of  her  deceased  husband  in 
the  legal  sense  of  the  term. 


As  said  In  UnfHed  v.  ESberer,  68  Ind.  67: 
"A  widow  is  an  heir  of  her  husband  only  in  a 
special  and  limited  sense,  and  not  in  the  gen- 
eral sense  in  which  that  word  is  usually  used 
and  understood.*' 

In  Brown  v.  Harmon,  78  Ind.  412,  andTFood 
V.  BeaBlejf,  6  West  Rep.  246,  107  Ind.  87,  it 
was  held  that  where  a  testator  devised  land  to 
his  widow  as  long  as  she  should  remain  his 
widow,  and  direct^  that  upon  her  marriage  it 
should  go  to  his  heirs,  the  widow  could  not 
claim  as  heir.  These  cases  rule  here.  They 
simply  announce  that. courts  will  give  effect  to 
the  manifest  purpose  of  testators  and  contract- 
injr  parties,  and  that  where  it  appears  that  a 
widow  was  not  intended  to  be  dealt  with  as  an 
heir  she  can  acquire  no  rights  in  that  ca- 
pacity. 

It  is  argued  by  counsel  that  the  complaint 
asserts  that  the  appellees  have  a  legal  title,  and 
that  they  cannot  recover  upon  the  title  proved 
because  it  is  an  equitable  one.  In  support  of 
this  contention  we  are  referred  to  the  caHes  of 
Stout  V.  McPAeeteri,  84  Ind.  585;  Bvrt  v.  Bowles, 
69  Ind.  1;  Brovm  v.  Freed,  48  Ind.  258:iV^tV^a; 
V.  Thomas,  58  Ind.  42;  Bow  v.  Beckett,  80  Ind. 
154;  and  Stehman  v.  OruU,  26  Ind.  436. 

We  think  that  the  only  case  that  applies  here 
is  Burt  V.  Bowles,  and  that  the  decision  in  that 
case  is  adverse  to  the  appellant.  This  we  say, 
because  the  second  paragraph  of  the  complaint 
specifically  sets  forth  the  title  of  the  appellees, 
and  the  evidence  establishes  the  substance  of 
the  issue  tendered  by  that  paragraph.  Under 
the  ruling  in  Burt  v.  Bowles,  wis  entitles  the 
appellees  to  a  recovery. 

The  facts  alleged  in  that  paragraph  entitled 
the  appellees  to  recover  possession  of  the  real 
estate,  and  it  is  the  facts,  and  not  the  prayer, 
that  controL  But  if  it  were  conceded  that  the 
form  of  the  jud^ent  was  not  correct,  still,  as 
the  appellant  did  not  move  to  modify  it,  he 
cannot  now  present  that  question.  Many  cases 
hold  that  objectionstoa  judgment  must  be  pre- 
sented by  the  proper  motion  to  the  trial  court, 
or  they  will  not  be  regarded  on  appeal.  There 
is  still  another  reason  why  there  can  be  no  re- 
versal, and  that  is  furnished  by  section  658  of 
the  Code,  which  provides  that  no  judgment 
"shall  be  revers^  where  it  shall  appear  to  the 
court  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  be- 
low.* 

There  was  no  error  in  admitting  parol  evi- 
dence of  the  contents  of  the  antenuptial  con- 
tract. There  was  evidence  tending  to  show 
that  it  had  been  destroyed  by  the  appellant; 
and  this,  combined  witn  the  evidence  that  it 
once  existed,  was  sufficient  to  let  in  secondary 
evidence. 

It  was  within  the  discretion  of  the  trial  court 
to  hear  the  testimony  of  a  witness,  although  it 
was  not  offered  until  after  the  evidence  had 
been  closed.  We  can  only  interfere  where 
there  is  a  clear  abuse  of  discretion,  resulting 
in  injustice,  and  we  cannot  hold  that  there 
was  such  an  abuse  of  discretion  in  this  in 
stance. 

Judgment  affirmid. 
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Laura  M.  Starin,  11  Fed,  Rep.  177;  UniUd 
atatet  V,  Ferry  Oo.  21  Fed.  Rep.  881;  U.  B.  v. 
Mel^ne,  81  Fed.  Rep.  7S3;  Same  v.  Same.  34 
U.  B.  6Pot.  404(8  h.  od.  448):  Lordv.  SUamiJiip 
Oo.  102  U.  S.  041  raeL.  ed.  S24). 

Mr.  ChKrlea  J.  Ma«>doDK«ll  for  oi 
snd  claimant. 


Dekdy.iT.,  delivered  tbe  foUowliig  opisloD: 

Thla  auit  ia  brougM  bv  tbe  libelant,  A.  F. 
Reed,  against  the   steamboat  City  of    Salem 

and  Robert  Tbonipaon,  her  o ' 

'r;  peoaltiea  for  can  ' 
ia  allowed  by  the  vi 
spection. 

Ad  exception  la  filed  to  the  libel,  to  tbe  effect 
that  the  transDortatioa  of  pasaenRen  la  quea- 
tion  was  wboll;  wittun  toe  Stale,  and  wM 
therefore  not  within  tbe  grant  of  power  to  Con- 
gress to  regulate  commerce  nor  the  Jurisdiction 
of  this  court. 

Section  4S99  of  the  Reriaed  Statutes  declares: 
"Every  veael  pn^lled  in  whole  or  Itt  part  by 
Bteam  aball  be  deemed  a  steam  Teasel  within 
tbe  meaning  of  tbla  title"  (02t;  and  aecUon 
4400  of  the  same  provides:  "  iJl  steam  vessdH 
navigating  any  of  the  waters  of  the  United 
Slates,  which  are  common  bigbwaya  of  com- 
merce or  open  to  general  or  competiuve  naviga- 
tion, escepting  public  vessels  of  the  Uuited 
Slates,  vessels  of  other  countilee,  and  boata 
.  .  .  for  navigating  canals,  shall  bs  subject  to 
the  provislooB  of  this  title"  (52j. 

It  is  also  provided  io  iliia  title  that  there  shall 
be  an  iuspector  of  hulls  and  one  of  boilers  in 
each  district  who  shall  iuspect  all  bteam  vessels, 
and  when  tbey  "approve  a  vessel  and  her 
equipmeut"  tbey  shall  makeacratiflcate  to  the 
collector  to  that  eSect.    Rev.  Stat,  g  4421. 

In  case  of  asleamer  "carrying  passcngen, 
other  than  ferry  boats,  the  uumbeT  of  passen- 
gers of  each  class  thai  any  such  steamer  hat 
accommodation  for,  and  can  awry  with  pru- 
dence and  safety,"  shall  be  stated  in  said  cer- 
tificate (Rev.  SUt.  g  4460);  and  if  any  ateamer 
;  shall  "take  on  board"  any  more  passengers 
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L.  ed.  801);  U.  H.  v.  BurUnxton  ft  H.  Oo.  Ferr^  OOk 
(IowBlUFei).Hep.8a>. 

JIcffu'a'tunsQ'' super i4rtn0<nifwcton.  Tlienileaof 
navlgatkmeelabilsbed.bT  the  supervUny  inspeet- 
on  under  section  MISdf  tbe  Revised  Btatntra  ara 
valid  and  binding.  In  so  tar  ea  they  do  not  oonflIM 
wttb  the  atanitiny  lulee  of  navigation  In  seoHon 
4a&  Tbe  Hllwsukee,  1  Brown,  Adm.  >U;  Tte 
QnuiaBepubUa(N.TJl«Ped.Bep.«l.  ThemanI* 

featlobleot  of  seoHon 4M6  la, as Ita  t —  ' 

Imports,  to  secure.  "In  tbe  m    ' 
-  "~inpllanee  w"" -^ '- 


rulea,  are  beM  TaUd  and  eotOTMd. 
dUc^D  Fed.  Bep.  4H,  OT;  Tbe  &  B. 

, Bep.  lis,  UL  Bo  far  as  tbey  n>ay 

be  in  ocoiaiot  with  tbe  statutory  pnivlslom,  tbey 
are  null  and  void,  Tbe  Atlas,  4  Ben.  n,  10:  The 
Hllwaiikee.  1  Brown,  Adm.81S,aa;  Tbe  Amerloan 
BBRle,  I  Low. «»,  Iff;  0. 8.  vTHDIer,  K  Ted.  Bep. 
B7,  iDmooeedlDgato  TeooverapeDalty  fra-vlola- 
tloaB  of  tbe  navlmtloD  lawa,  tbe  harden  of  proof  la 
on  tbe  proseoulfon.  Tbe  Pope  OaUln  lOecvgW  >l 
Fed.  Bep  MS. 

Iiupcdton,  Under  seotlODStm  and  4tT0tBevlged 
Blatntca,  the  steamboat  liupeotois  may  require 
ferrrboais  to  be  provided  with  tbe  same  prMau- 
tlons  against  Are,  so  far  as  applicable,  that  are  »• 
preesly  provided  In  reft-reoce  to  any  otber'stcam 
veasOB  carrying  pasHengers:  and  when  the  tioat 
passes  Inspection  on  the  l»Blsof  having  a  steam 
pump  provided  tn  accordanue  with  seotlon  UTl.tbe 
boat  Is  twund  to  malncaln  It  In  the  condlilon  r^ 
quired  by  tiiat  seoUou.  The  Garden  City  (N.  TJ 
a  Fed.  Bep,  788, 

EromlnnHon  oj  applleant*  far  Hmtim.  A  systMa 
of  examinations  Is  provided  for.  and  an  oath  duat 
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than  fbe  nttmber  stated  in  the  oertiflcate  of  in- 
spection, the  owner  shall  be  liable  to  any  per- 
son who  may  sue  for  the  same,  in  the  penalty 
of  ftIO  for  each  such  passenser  ^y.  Stat. 
§  4466)»  and  such  penalties  shall  be  a  lien  on 
the  vessel.    Id.  §  4469. 

It  appears  from  the  libel  that  on  July  4, 1888, 
the  City  of  Salem  was  a  vessel  whoUv  pro- 
pelled by  steam  and  engaged  in  navigating  the 
n  allamet  River,  and  was  duly  enrolled  and  li- 
censed therefor;  that  by  her  certificate  of  in- 
spection she  was  only  entitled  to  cany  sixty 
passengers;  that  on  add  day  this  vessel  was 
engages  in  canying  passengers  from  the  Port 
of  Portland  to  other  points  and  places  on  said 
river  and  within  this  district,  and  did  on  four 
sudi  trips  cany  in  the  aggregate,  2910  more 
passengers  than  allowed  bvher  oertiflcate. 

The  precise  question  raised  in  this  case  has 
never  been  passed  on  by  the  supreme  court. 
In  the  district  courts  there  have  been  appar- 
ently conflicting  decisions  on  the  point. 

In  The  Gretna  Green,  20  Fed.  Rep.  901,  it 
was  held  that  a  steamboat  "  regulaily  enrolled 
and  licensed"  for  the  navigation  of  the  Ohio 
River,  "  and  subject  to  the  Xiaws  of  Congress," 
was  not  liable,  under  g  4492  of  the  Revised 
Statutes,  for  carrying  passengers  in  barges  in 
tow,  the  same  not  bemg  equipped  as  prescribed 
by  the  supervising  inspectors,  between  differ- 
ent ports  of  the  same  State.  But  the  opinion 
leaves  it  in  doubt  whether  the  steamboat  would 
be  liable  for  carrying  passengers  on  her  own 
decks  between  the  same  points,  contrary  to  the 
Laws  of  the  United  States  on  the  sub  tect 

After  substantially  admitting  that  Congress 
has  the  power  to  prescribe  the  law  of  the  high- 
way, so  far  as  may  be  necessary  to  protect  in- 
terstate commerce,  the  court  says:  *' The  steam* 
er  which  had  these  barges  in  tow,  being  subject 


to  the  navigation  Laws  of  the  United  States, 
the  mere  fact  that  she  took  in  tow  the  barces 
had  nothing  to  do  with  any  interference  vdth 
the  proper  navigation  of  the  Ohio  River." 

In  united  States  v.  Burlington  Ferry  Com- 
pany, 21  Fed.  Rep.  881,  it  was  held  that  the 
owners  of  the  vessel  engaged  in  navigating  the 
waters  of  the  Mississippi,  carrying  passengers 
between  two  ports  in  the  State  of  Iowa,  in  ex- 
cess of  the  number  authorized  by  a  permit  is- 
sued under  section  4406  of  the  Revised  Sta^ 
utes,  are  liable  for  the  penalties  prescribed  in 
section  4600  of  the  same. 

The  court  held  that  Congress  has  power  to 
regulate  the  navigation  of  vessels  on  the  navi- 
gable waters  of  the  United  States,  when  en- 
gaged exclusively  in  Interstate  commerce,  and 
that  when  a  steam  ferrvboat,  contrary  to  sec- 
tion 4466  of  the  Revised  Statutes,  carries  pas- 
sengers between  ports  of  the  same  State,  in 
excess  of  the  number  allowed  in  her  permit, 
she  is  guilty  of  a  marine  tort,  and  a  District 
Court  of  the  United  States  has  Jurisdiction  of 
a  suit  in  admiralty  against  her  owners  to  re- 
cover the  penalty  prescribed  by  section  4500  of 
the  Revised  Statutes  for  the  same. 

In  The  Seneca,  1  Bias.  871,  it  was  held  that  a 
steamboat  employed  in  carrying  passengers  be- 
tween two  ports  of  the  State  of  Wisconsin  was 
not  liable  to  a  penalty  for  not  having  her  hull 
and  boilers  inspected  under  the  Steamboat  Act 
of  1852. 

In  the  case  of  T!ie  Oyster  Poliee  Steamers  ef 
Maryland,  81  Fed.  Rep.  763,  it  was  held  thi^t 
three  steam  vessels  belonging  to  the  State  of 
Maryland  not  engaged  in  carrying  freight  or  pas- 
sengers, but  usra  to  enforce  the  State  Fishery 
Laws  in  the  Chesapeake  Bav.  are  liable  to  the 

Senalties  prescribed  by  g  4499  of  the  Revised 
tatutes,  for  failing  to  have  their  hulls  and 


be  taken  before  the  granting  of  the  Uoenae:  and 
boards  of  Inspectors  are  given  power  to  InvesUgate 
acts  of  Ineompetenoe  and  mJaoondaot  of  toeee 
Uoensed  offloeia.  Bev.  Stat.  U  4188, 4tfe.  But  these 
and  similar  provisions  do  not  oreate  any  new  or 
other  oiDoers  on  shipboard  than  existed  before  the 
passage  of  the  Acts.  U.  8.  v.  Half  (Tenn.)  IB  Fed. 
fiep.  nB,  9BL  An  indictment  under  Revised  Stat- 
ntes,  4488w  which  provides  that  it  shall  be  unlawful 
to  employ  any  person,  or  for  any  person  to  serve,  as 
a  master,  ohiei  mate,  engineer,  or  pUot  on  any 
oteamer,  who  is  notlioeDsed  by  the  inspectors,  need 
not  charge  that  the  employment  was  with  knowl- 
edge that  the  employe  had  not  been  licensed  as  the 
statute  required.  U.S.  v.  Sims  (Ohio)  0  Fed.  Bep. 
448.  Section  4441  provides  that  the  inspector  shall 
examine  the  applicant  for  license  as  on  engineer, 
and  also  requires  the  eoglneer,  when  employed  on 
a  vessel,  to  place  his  oertiflcate  of  license  in  some 
conspicuous  place  in  such  vobboI,  where  it  can  be 
seen  by  passengers  at  all  times.  U.  8.  v.  Sims 
(Ohio)  9  Fed*  Bep.  444.  Inspectors  of  the  United 
States  have  authority  to  Issue  a  license  to  the  mas- 
ter of  a  steamship  to  act  as  pilot  between  Boston 
and  Havana.  Rev.  Stat.  S  444ft;  Joslyn  v.  Nickerson 
<MosB.)  1  Fed.  Bep.  188. 

InientaU  commerce.  A  steamboat  employed  by  a 
railroad  company  to  transport  passengers  on 
Jamaica  Bay,  Long  Island  ( wb|ch  Is  an  inlet  of  the 
Atlantic  Ocean  entirely  within  the  State  of  New 
fork),  m  connection  with  a  railroad  forming  a  port 
of  the  railroad  system  of  the  whole  country.  Is  en- 
gaged in  Interstate  commerce  to  an  extent  suffi- 
cient to  bring  her  within  the  provisions  of  sections 
4M6  and  4400  of  the  Bevlsed  Statutes,  prescribing 
penalties  for  steamers  carrying  more  passengers 
than  allowed  by  their  oertlflcates  of  inspecuon. 
The  Basel  Klrke  CS,  Y.)  25  Fed.  Rep.  OQL 

Proviekms  OQairut  carrying  exceea  of  pomengeiv. 
A  steamboat,  having  obtained  a  certlnoate  as  a 

Senerol  passenger  boat,  and  not  as  a  ferryboat, 
oes  not  come  within  the  exception  In  section  4404. 

3L  R.  A. 


The  Haael  Klrke  (N.  Y.)  £6  Fed.  Bep.  SOI.  An  oral 
permission  to  carry  an  excess  of  passengers  Is  not 
admissible  as  a  defense.  PoUook  v.  The  Laura,  6 
Fed.  Bep.  188b  In  estimating  the  number  of  pas- 
sengers on  a  steamer  no  deduction  is  to  be  made  for 
children  or  persons  not  paying,  but  those  employed 
in  managing  the  vessel  are  not  to  be  included:  and 
In  estimating  the  tonnage  the  measurement  ox  the 
eustom  house  at  the  port  of  arrival  Is  to  be  taken. 
U.  8.  V.  The  Louisa  Barbara,  Gilp.  832.  When  a 
steam  ferry  boat,  contrary  to  the  proviston  of  Re- 
vised Statutes,  S  4406,  carries  passengers  on  an  ex- 
cursion, largely  in  excess  of  the  number  allowed 
by  her  permit,  and  fails  to  carry  the  required  num- 
ber of  life  preservers,  she  isguflty  of  a  marine  tort^ 
anda  UnitedStates  District Oourthas  Jurisdiction  of 
aUb^  in  perstmara  afralnst  her  owners  and  master 
to  recover  the  penalty  prescribed  by  section  4G00L 
U.  S.  V.  Burliiurton  ft  H.  C.  Ferry  Go.  (Iowa)  21  Fed. 
Bep.  88S.  Under  section  44B6  €€  the  Bevlsed  Stat- 
utes, where  a  passenger  steamer  does  not  carry,  or 
purpose  to  carry,a  number  of  passenarers  additional 
to  the  number  authorized  by  its  certificate,  and  does 
not  go  or  purpose  to  go  out  of  the  waters  where  It  Is 
authorized  by  its  certificate  to  ply,  it  is  not  an  **ex- 
cursion**  In  the  meaning  of  the  statute,  and  no 
special  permit  in  writing  is  necessary.  The  Pope 
Catlin,  a  Fed.  Bep.  408. 

Remedy  "by  action  for  pendtty.  An  action  for  the 
penalty  need  not  be  prosecuted  in  the  nnme  of  the 
United  States.  Hatch  v.  The  Boston  (Pa.)  8  Fed. 
Bep.  807.  In  an  action  for  the  penalty,  under  sec- 
tion 4406  of  the  Revised  Statutes,  the  united  States 
is  not  a  necessary  party.  The  Laura  M.  8tartn,  11 
Fed.  Rep.  177;  Pollock  v.  The  Sea  Bird  (N.  Y.)  8  Fed. 
Rep.  673.  The  secretary  of  the  treasury  may  remit 
claims  of  Informers  (Rev.  Stat,  ft  5294).  and  of  the 
United  States,  Ito  penalties  and  forfeitures  in- 
curred, under  sections  4466  and  4469  of  the  Revised 
Statutes,  for  carrying  a  greater  number  of  passen- 
gers than  the  certificate  of  inspection  permits;  and 
such  ^remission  will  operate  as  a  full  discharge. 


UXITKD  STATB8  DlSTlUCT  COURT,  DlnTKICT  Or  OKBatOI. 


lKii1(>r  IniipeHed  by  tlie  United  States  inspect- 
ors, iindur  Beciiooe44t7BQd44l8of  tbelievised 
Siiitutes. 

Tlie  court  lielil  Ihat  llie  "supreme  and  ex 
elusive  control  *'  of  Congress  of  the  navigable 
wntt.'rs  of  (lie  UDited  States  "might  be  deFea led 
or  rendered  less  elTeetlve  for  itsobjects,  if  there 
wcrti  to  be  recognized  a  class  of  vessels  privi- 
leged to  use  tbem,  wiiliout  being  subject  to 
tbose  provisions  wbictt  Congress  detcrtn ices  are 
required  for  the  safety  of  ali,  I  am.  therefore, 
unable  to  assent  to  the  contention  that  the  fact 
that  ibc  vessels  Id  tbe  present  case  are  not  used 
In  commerce,  but  solely  for  the  police  purposes 
of  the  fishery  force,  prevents  Congress  from 
bavin;;  tbe  consUtutioaa)  power  to  legislate 
with  regsrd  to  tbem.  It  Is  not  tbeir  use,  but 
the  tact  that  they  navigate  the  highwayaof 


__ ___.',  which  brings  them  within  the 

stitutlonal  grant  of  power,  and  within  the  lan- 
guage of  section  4400  of  the  Act  of  Consresa. 

In  Lord  v.0oodallSUaintfiipOompan3/,\0^'U, 
e.  541  [26  L.  ed.  324],  it  was  held  by  Ihe  supreme 
court,  in  the  language  of  tbe  syllabua,  that 
"While  navigating  the  high  seas,  between 
ports  of  the  same  State,  a  vessel  of  theUnited 
States  is,  together  with  tbe  business  In  which 
she  is  engnged,  subject  to  the  regulative  power 
of  Coiigreag."  Mr.  Vhi^ JutUeeWt,ite,iii  speab- 
iiig  for  the  court  said,  in  substance,  that  The 
Ventura,  while  DAvlgalins  the  Pacific  Ocean, 
alihouch  bound  from  and  (o  ports  In  the  State 
of  Califoroia,  weswithout  the  State  and  on  a 
bighway  of  MatiODs.  and  therefore  "engaged  in 
commerce  with  foreign  Nations,  and  as  such  she 
and  the  business  in  which  she  was  engaged 
were  subject  to  the  regulating  power  of  Con- 
gress." 

This  case  falls  witbia  the  language  of  the 
statute  (^^  41109,  4400,  Itev.  Stat.),  defining 
what  vessels  shall  be  subject  to  the  provisioDa 
of  title  Sa. 


Tbe  Ci^  of  Salem  Is  a  vessel  propelled  by 
steam.  On  the  occasion  in  quesliou  she  was 
navigating  the  Wollamet  River,  a  navigable 
water  of  the  United  States  (Hatch  v.  Wallnvut 
Iron  Bridge  Co.  7  Bawj.  138;  Wollamet  Iron 
Bi  idge  Go.  v.  Hatch,  9  Sawy,  648),  which  "  is 
a  common  highway  of  commerce  and  open  to 
general  and  competitive  navlgatioa." 

Unless  tbe  Act  of  Congress,  so  far  as  th» 
carriage  of  the  passengers  in  question  Is  con- 
cerned, is  unconstitutional,  the  vessel  Is  liable 
for  tbe  penalties  prescribed  for  carrying  more 
passengers  than  the  law  allows. 

In  my  Judgment,  the  solution  of  this  ques- 
tion depends  wholly  on  whethertbe  regulation 
limiting  the  number  of  passengers  which  a 
Eteamboat  may  carry  over  anavigable  waterof 
the  United  States.  Iretween  ports  of  the  same 
State,  Is  necessary  to  maintain  this  highway  of 
foreign  and  interstate  coramerca  in  a  sate  and 
di  sirable  condition,  for  the  use  of  vessels  and 
persons  engaged  in  tbe  same. 

The  power  to  make  this  regulatiMi  cannot, 
in  m^  judgment,  bo  derived  from  the  gr^t  of 
admiralty  jurisdiction.  The  admiraJty  juris- 
diction of  the  United  States  is  a  part  of  ila 
I  judicial  power  and  not  lis  legislative.  It  ex- 
tends "  to  nil  cases  of  admiralty  and  maritime 
jurisdiction."     U.  S.  Const,  art.  3,  §  2. 

And  while  it  does  not  authorize  Congren  to 
create  admiralty  cases,  yet  If  in  tbe  eiercise  of 
ils  power  derived  from  other  clauses  of  the 
Constitution  It  should  do  so  (as  tbe  power  (o 
regulate  commerce),  tbe  grant  of  Judicial  power 
would  extend  to  tbem  and  include  them;  be- 
cause of  their  nature  and  constituents  they 
would  be  cases  of  admiralty  and  maritime  ju- 
risdiction. 

Take  this  case  as  an  tUnstration:  Tbe  City 
of  Salem  la  alleged  to  have  violated  a  Law  of 
tbe  United  States,  to  which  a  penaltv  is  afDzed 
and  made  a  lien  on  the  vessel.    The  act  wa* 


t.Y.)5Feil.Rep.ia 


look  v.TbeLaui 

'Ids  an  unlawful 

lifiii 

.._.  jl  tb 

moved  from  her  tondUw  to  another  oonrenlent 
plaoe  to  BvoM  a  crowd  oipeopie  who  It  wu  fejrod 
mtgbt  force  tbebr  way  upon  nerandendnn'Mrtacr. 
tlMMnaltles  were  not  Incurred.  Poorv.  TbeUene- 
var^.iaa  Ted.  Rap.MT.  The  libel  need  not  alUw* 
that  the  libelant  was  a  paiweoser  on  audi  eteamer, 
or  that  be  waaaii  Informer,  or  that  beiued  aseucht 
..  __|j  ijuj  ji^  namea  of  tliept 


ind  pro>ecu(ln(t  tt 


Rime  to  Judsment, 


release  the  leiTglveDbrpecUDn  4i<n,  Revi^en  E<taN 

'■   ■   ■     '.  The  Boston  (Pa.)  3  Fed.  lli-p.  807. 

lot  devested  \>j  a  snle  to  a  hnna  fide 

.   It  Is  not  nreeeeary  that  the  vessel 

- iheil,  before  the  Hllnif  of  the 

Itliel.  (<i  oiifon.«  llic  et4itiiioiT  lien.  Id.  That  the 
llbelHiiC  did  n'<trroccc<l  against  tbe  vemel  until  the 
reicivery  of  tlie  Jiidtrment.  !□  the  personal  action 
BKainstll'e  ninslerand  owners,  did  nut  constitute 
laohe<.  Id.  Where  the  ehilmniit  plea'ed.  In  bis 
ansHOT  to  a  libel  flierl  under  tlic  ITevincil  Stiitutes, 
srotlon  UM,  an  oral  permission  (o  carry  adillilnnal 
pa»«naere  on  exoiirel.ins,  nnder  Revlaod  Statntea, 
•eotiim  44W,  which  requtrea  that  tbe  riennfaaloo 
should  lie  In  writing;  this  detente  coiild  not  avail 
the  clnlmnnt.  nnd  tlMt  piirt  ■>!  the  answer  must  be 

Btiicke t  upon  eitepUun  kb  linniaL.:rluL    Pul- 
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which  ci 

ty  BB  to  the  tl __^ 

n.  8.  V.  Tbe  Neurea,  SQ  UT  B.  U  How.  M  lU  I.  ad. 

ProhfWtfnn  iV'petroleiimonpasswjper  eaHels;  In 
an  aotloa  to  recover  peoaltlea  for  the  violation  of 
section  44TS,  Hcvlsed  SlatutsB,  which  pn^lblts  the 
carrying'  of  petroleum  and  otber  dangerous  articles 
upon  paaBengor  veoela,  although  there  was  an  all- 
roll  route  over  wbleh  the  petroleum  mlrht  have 
l>eon  tninsported.  yet.  If  the  ratas  obarge'l  for  tmns- 

P'lrtatlon  oy  rail  were  so  hlah  a"  ' "'  " 

prolitblllon  of  the  tratBo  In  tfiatai 


practicable  mode  of  transporti 
III  LDs  meenlna  of  the  section.  Unllf 
Wise  (Ohlo)Tlifed,  F--  —     ■ 


of  the  

fl.Bep.ieO,    Same  isre,  i> 

Fed.  Itep.41.  Thevorilpmctlfobleln  that  section,  la 
used  In  a  coraiuerofal  or  buslncas,  and  not  In  a  mft- 
cbnntcal,  sense.    Id.  Inl. 

l''iar\itnirnjiinilf.  The  remedy  gtven  by  section 
4493  tor  an  injury  to  an  employ^  on  a  Btsam  vemel 
la  merely  cumulative,  and  does  not  exclude  the 
riahtto  any  other  remedy  for  r      '    '    '  '  '  ' 

roiivbe  given  hy  th"  in- '-•■ 

Cbitsup  Chief  (Or.)  S 
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comiDitted  on  a  navigable  water  of  the  United 
States  and  the  admiralty  bad  jurisdiction  of 
the  case —  to  hear  and  aetermine  it  But  if 
Gon^zress  had  not  the  power  to  pass  the  law  in 
question,  the  suit  must  fail,  because  no  wrong 
was  in  fact  committed. 

The  power  to  make  this  regulation  must  be 
derived,  if  at  all,  from  the  power  flrranted  to 
Ck>ngress  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  Statea"  U.  b. 
Const,  art  1,  §  8. 

In  GUman  ▼.  Philadelphia,  70  U.  8. 8  WalL 
724  [18  L.  ed.  90],  Mr.  Justice  Swayne,  speak- 
ing for  tiie  court,  said:  "  The  power  to  regu- 
late commerce  comprehends  the  control  tor 
that  purpose,  and  to  the  extent  necessary,  of 
all  navigable  waters  of  the  United  States,  which 
are  aoc^sible  from  a  State,  other  than  those  in 
which  they  lie.  For  this  purpose  they  are  the 
public  property  of  the  Nation  and  subject  to 
all  the  requisite  legislation  of  Congress. 

And  in  the  case  of  The  DaniHBaU,  Tt  U. 
8.  10  Wall.  564  [19  L.  ed.  10011,  Mr.  Justice 
Field,  speaking  for  the  court,  saia:  The  power 
to  regulate  commerce  "  authorizes  appropriate 
l^^lation  for  the  protection  of  either  inter- 
state or  foreign  commerce;  and  for  that  pur- 
pose such  legislation  as  will  insure  the  conven- 
ient or  safe  navigation  of  all  navigable  waters 
of  the  United  States,  whether  that  legislation 
consists  in  regulating  the  removal  of  obstruc- 
tions to  their  use,  in  prescribing  the  form  and 
size  of  vessels  employed  upon  Ibem,  or  in  sub- 
jecting the  vessels  to  inspection  and  license  in 
order  to  insure  their  proper  construction  and 
equipment" 

That  hi  the  case  of  steamboats,  the  inspec- 
tions of  their  huUs  and  boilers,  the  licensing 
of  their  pilots  and  engineers,  the  carrying  of 
prescribed  lights*  and  Uie  giving  and  answering 
of  prearranged  signals  when  meeting  and  pass- 
ing, do  material]  V  increase  the  safety  and  con- 
venienoe  of  navigable  water,  consiaered  as  a 
highway  of  commerce,  there  is  no  doubt,  and 
therefore  there  is  no  question  that  Gonerress 
may  make  regulations  on  these  subjects,  which 
are  applicable  to  vessels  engaged  in  intrastate 
commerce  as  well  as  foreign  or  interstate  com- 
merce; 

The  i)ower  to  regulate  the  navigation  of  the 
•  waters  of  the  United  States  being  comprehend- 
ed in  the  grant  of  power  to  regulate  commerce, 
not  merely  as  an  incident  but  a  part  of  it.  Con- 
gress has  power  *'to  make  all  laws  which  diall 
be  necessary  and  proper  for  carrying  into  exe- 
cution "  such  power.    U.  S.  Const  art.  1,^8. 

In  McCuOoeh  v.  Maryland,  17  U.  S.  4  Wheat 
421  [4  L.  ed.  579],  Ohitf  Justice  Marshall  said: 
**  Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  are  plainly  adapted  to  that 
end  which  are  not  prohibited,  but  consist  with 
the  letter  and  spirit  of  the  Constitution,  are  con- 
stitutional.'*  And  a^in  (Id.  428):  '*  But  where 
the  law  is  not  prohibited,  and  is  really  calcu- 
lated to  effect  any  of  the  objects  intrusted  to  the 
government,  to  undertake  here  to  inquire  into 
the  degree  of  its  necessity  would  be  to  pass  the 
line  which  circumscribes  the  judicial  depart- 
ment, and  to  tread  on  legislative  ground." 

Upon  this  exposition  of  the  law,  is  this  regu- 
lation, limiting  the  right  of  steamboats  to 
carry  passengers  on  a  navigable  water  of  the 
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United  States,  to  the  number  prescribed  by  the 
certificate  of  inspection  of  the  local  inspectors, 
a  necessarv  and  proper  regulation  of  navigation, 
when  such  boat  is  engaged  in  carrying  passen-- 
gers  on  such  water  between  different  ports  of 
the  same  State,  only? 

That  it  is  so,  is  at  least  not  so  apparent  as  in 
the  instances  mentioned,' in  whicn  it  appears 
there  is  no  doubt  on  the  subject 

In  what  particular  a  boat  carrying  more  pas- 
sengers than  .allowed  bv  her  cerdncate  of  in- 
spection or  special  permit  affects  the  safety  or 
convenience  of  the  highway  has  not  been  sug- 
gested by  counsel  That  the  passengers  so 
carried  are  inconvenienced,  and  it  may  be  en- 
dangered, is  likely.  But  the  question  is.  How 
is  the  safety  and  convenience  of  the  highway 
thereby  unfavorably  affected  as  to  other  vessels 
engaged  in  interstate  or  foreign  commerce 
thereon?  If  it  was  shown  that  an  overloaded 
boat  was  more  difficult  to  handle  or  morp  likely 
to  become  unmanageable  or  burst  her  boiler  or 
steam  chest,  the  danger  resulting  to  other  ves- 
sels on  the  highway  would  be  apparent  But 
there  is  no  proof  on  this  subject,  and  I  am  not 
satisfied  that  it  is  within  the  limita  of  judicial 
knowledge. 

One  thing  is  probable:  if  a  steamboat  is  al- 
lowed to  carry  passengers  betweec  i  he  portc  of 
any  State,  over  the  navigable  waters  of  the 
United  States,  in  excess  of  the  number  pre- 
scribed in  its  certificate  of  inspeci>".  t»*e  boats 
running  between  said  ports,  and  from  or  be- 
yond, to  ports  of  another  State,  will  be  com- 
pelled to  do  the  same  thing  or  substantiallv 
abandon  what  may  be  called  their  way  busi- 
ness. For  anyone  can  understand  that  a  vessel 
can  carry  200  passepgers  much  cheaper  per 
head  than  another  one  of  the  same  character 
and  dimensions  can  carry  half  the  number. 
The  result  would  be  to  nullify  the  regulation 
or  make  its  enforcement  difficult  in  casc^  where 
it  is  admitted  to  be  legal  and  presumably  bene- 
ficial. 

It  may  be  said  that  when  It  is  determined 
that  the  carrying  of  passengers  between  differ- 
ent ports  of  the  same  State  is  not  within  the 
power  of  Congress  to  regulate,  the  State  will 
make  proper  regulations  on  the  subject.  But 
it  is  not  probable  that  anv  state  rej^ulation  on 
this  subject  would  be  either  effective  or  well 
enforced. 

Congress  has  expressly  declared  (^§  4^99, 
4400,  Kev.  Stat)  t^at  this  regulation  shall  ap- 
ply to  steamboats  carrying  passengers  over  any 
part  of  a  navigable  water  of  the  United  Slates. 
The  regulation,  when  applied  to  the  carriage  of 
passengers  between  ports  of  the  same  State,  is 
a  benelicial  one,  ana  its  enforcement  tends  to 
the  safety  of  human  life.  Without  it,  the  ex- 
cursion boats,  which  on  festive  occasions  ply 
between  ports  of  the  same  State,  would  often 
become  fioatlng  coffins.  If  this  regulation,  a.s 
applied  to  vessels  engaged  in  intrastate  com- 
merce, is  really  calcubted  to  promote  ilieNnTe- 
ty  and  convenience  of  interstate  and  foreign 
commerce,  in  any  appreciable  degree,  the  en 
actment  of  it  is  within  the  discretion  of  Con- 
gress. And  while  I  am  not  ss  clear  in  my  mind 
on  this  point  as  I  would  like  to  l)e.  I  have  an 
impression,  which  1  feel  more  certainly  than  I 
can  express,  that  the  regulation  in  it<*  effect  and 
operation  does  materially  tend  to  maintain  the 
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safety  and  convenienoe  of  this  biffhi^  of  in- 
terstate and  foreign  oomnierce — toe  Wallamet 
River. 
'   On  this  view  of  the  matter  I  do  not  feel 


warranted,  sitting  here  in  the  district  court,  in 
declaring  this  Act  of  Ck>ngre88  unconstitutron- 
aL  It  is  a  proper  case  to  go  to  the  supreme  oourL 
TheexdpttoniMditaUawetL 


NEW  YORK  COURT  OF  APPEALS. 


BUFFALO  EAST  SIDE  STREET  R 

CO.,  Appt,, 

BUFFALO  STREET  R.  CO.,  Bupi. 

LA  eontraet  between  street  railroad 
eompanlee  to  make  no  change  fai  rates  of  £ue 
BO  long  as  the  rates  allowed  by  law  upon  a  oertaln 
date  shall  t)e  receiTed  will  terminate  by  f  oroe  of 
ita  own  limitation  when  a  statute  is  passed  reduo- 
ing  such  rates— since  it  cannot  be  supposed,  with- 
out the  cleared  lanfruage  indicating  such  an  in- 
tention, that  parties  to  a  contract  anticipated  the 
enactment  of  an  unconstitutional  law  or  con- 
tracted upon  such  an  assumption. 

t.A  statute  making  it  unlawful  for  street 
railroad  companies  in  a  certain  dty  to  charge 
the  rates  of  fare  then  received  does  not  impair 
the  obligation  of  a  contract  between  two  of  the 
companies  operating  street  railroads  in  that  city 
by  which  each  has  agreed  not  to  change  the  rates 
without  the  oonaent  of  the  other. 

(November  27, 1888.) 

APPEAL  l^  plaintiff  from  a  Judgment  of 
the  General  Term  of  the  Superior  Court 
of  Buffalo,  sustaining  a  demurrer  to  the  com- 
plaint in  an  action  for  liquidated  damages  for 
alleged  breach  of  ocmtract.    AfbrmetL 

The  case  is  stated  in  the  opinion. 

Mr,  Janes  C*  Caj^ter,  for  appellant: 

A  contract,  whether  between  natural  persons 
or  corporate  bodies,  valid  at  the  time  it  was 
made,  continues  Talld  and  Un^ng,  notwith- 
standing any  state  legislation,  until  Its  full  per- 
formance. 

The  property  of  a  corporation  is  secured  to 
it  by  the  same  oonstitntional  guaranties;  and 
its  contracts  are  Just  as  obligatory  and  invio- 
lable as  in  the  case  of  natural  persona. 

1  Morawetz,  Corp.  ga  1-8;  Ohieago  etc.  B. 
Co,  V.  Itnoa,  iK  U.  S.  155, 161  (24  L.  ed.  04, 
95);  DartmotOh  CMUge  v.  W^ward,  17  U.  8.  4 
Wheat.  518  (4  L.  ed.  629). 

There  is  no  difference,  so  far  ai  the  principle 
in  que<*tion  is  concerned,  between  contracts  be- 
tween individuals  and  those  to  which  the  State 
is  a  party. 

See  8  Hamilton's  Works  (Lodge's  ed.),  p.  29; 
Angell  &  A.  Corp.  §  767;  Seibert  v.  Lewie,  122 
U.  S.  284  (30  L.  ed.  116l}. 

The  Legislature  mav  dictatie  what  contracts 
corporate  bodies  may  in  the  future  make,  but 
it  cannot  absolve  them  from  the  obligation  to 
perform  contracts  already  made. 

SinHng  Fund  Oaees,  '99  U.  S.  700  (25  L.  ed. 
49(5). 

A  Ledslature  cannot  by  any  action  under  the 
reserved  power  take  away  any  property  or 
right,  or  affect  any  obligation,  acquired  or  as- 
sumed by  a  legitimate  exercise  of  the  powers 
granted  to  a  corporate  body, 
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Sage  v.  DiOard,  16  B.  Mon.  840;  Com.  t. 
Etiex  Co,  18  Gray,  289;  OldUnen  db  L.  K  Oe. 
y.  Veaeie,  89  Maine,  671;  Blake  y.  Poriemauth  <• 
a  R  Oo.9d  N.  H.  485;  Holifoke  Co.  v.  L^man 
82  U.  S.  15  Wall  500  (21 L.  ed.  188);  IfewJer- 
eey\.  Yard,  95  U.  S.  104  (24  L.  ed.  852). 

The  obligation  of  a  contract  beg^a  at  ita 
date,  depends  on  the  laws  in  existence  when  it 
was  made,  and  continues  until  the  debt  is  paid, 
or  the  acts  agreed  to  be  done  performed. 

ElaiT  V.  Wiaiame,  4  Dtt.  84;  Bobinecm  v. 
Mapee,  9  Cal.  84;  Johneon  v.  Duncan,  8  Mart.  O. 
S.  531;  Western  Sao.  Fund  Society  v.  Phila.  81 
Pa.  n^iWood  V.  Wood,  14  Rich.  L.  148;  Smith 
V.  Cleveland,  17  Wis.  556;  Bailp  v.  Oentry,  1 
Mo.  164;  Foreyih  v,  Marburv,  1  R.  M.  CharL 
324;  Edwarde  v.  Keareey,  96  U.  S.  595  (24  L. 
ed.  798);  FUk  v.  Jeffereon  Police  Jury,  116  U. 
S.  181  ^  L.  ed.  587). 

Mr.  E.  C.  Spntg^e*  also  for  appellant: 

The  companies  are  private  corporations, 
although  existing  for  public  uses,  and  contracts 
made  by  them  with  their  creditors,  with  each 
other  or  by  the  State  with  them,  are  as  invio- 
lable as  if  they  were  private  individuals. 

Dartmouth  CoUege  v.  Woodward,  17  U.  S.  4 
Wheat.  526,  566  (4  L.  ed.  6^;  Charlee  Biver 
Bridge  v.  Wa/rren  Bridge,  86  U.  S.  11  Pet  420 
(9  L.  ed.  778);  Whiting  v.  Sheboygan  AF.duL. 
B.  Co.  25  Wis.  167;  Atty-Oen.  v.  Chicago  db  N. 
W.BCo.9Xi  Wia.  425,  and  cases  cited;  People 
V.  BatehOlor,  58  N.  T.  128,  and  casescited  un- 
der the  next  proposition. 

The  Act  of  May  8. 1872,  was  (so  far  as  this 
point  is  conoemea),  in  legal  effect,  an  express 
and  inviolable  contract  between  the  State  and 
the  companies,  by  which,  for  a  valuable  con* 
sideration,  the  State  agreed  with  them  that, 
during  their  corporate  existence,  they  should 
have  ttie  right  to  charge  the  rates  of  fare  which 
they  were  permitted  to  charge  on  that  day,  on- 
less  changed  bv  their  mutual  consent;  and  the 
Act  of  June  18, 1875,  is  unconstitutional  be> 
cause  it  impaired  that  contract. 

Dartmouth  College  v.  Woodward,  17  U.  S.  4 
Wheat  618-588  (4  L.  ed.  629);  Jtffenon 
Branch  Bank  v.  SkeUy,  66  U.  S.  1  Blad^,  436 
(17  L.  ed.  178);  Own.  v.  New  Beefford  Bridge  Co. 
2  Gray,  889;  Com.  v.  Eteez  Co.  18  Gray,  289; 
Humphrey  v.  P^ee.  83  U.  S.  16  Wall.  244  (21 
L.  ed.  826):  Wilmington  dkW.  B.  Co.  v.  Bdd,  80 
U.  S.  18  Wall.  264  (20  L.  ed.  56S);  Fletcher  v. 
Pecic,  10  U.  S.  6  Cranch.  87  (8  L.  ed.  162); 
C/tenango  Bridge  Co.  v.  Binghamton  Bridge  Co. 
30  How.  Pr.  846;  S.  C  70  U.  8.  8  Wall.  51  (18 
L.  ed.  187),  reversing  27  N.  Y.  87. 

The  reserved  power  of  the  Legislature  to 
alter  and  repeal  corporation  charters  is  not  un- 
limited. 

See  White  v.  Syraeuec  A  U.  B.  Co.  14  Barb. 
561;  Hyatt  v.  McMahon,  25  Barb.  468;  Buffalo 
A  N.  T.  C.  B.  Co.  V.  Dudley.  14  N.  Y.  848; 
Be  Oliver  Lee  d  Cde  Bank,  21  N.  Y.  9;  Sher- 
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man  r.  Smith,  66  U.  S.  1  Blaek,  687  (17L.  ed. 
168):  Baiiey  Y.BMiitar,  26  N.  T.  112:  Pinigh- 
keepBie  Pkmk  Road  Oa.  y.  OriMn,  24  N.  Y. 
150;  MiUer  y.  Ifeto  York  db  E.  B.  Co.  21  Barb. 
513;  AUy-Oen.  ▼.  Chicago  A  N.W.  R,  Co.  85 
Wis.  679;  Hofyoke  Co,  ▼.  Lpman,  82  U.  S.  15 
Wall.  500(21  U  ed.  183);  Conant  y.  VanSchaiek, 
24  Barb.  87;  approved  in  Story  v.  Furman,  25 
N.  Y.  214;  Borne  of  the  IHendXen  y.  Bouse^  75 
U.  8.  8  Wall.  480  (19  L.  ed.  495);  Benson  y. 
New  T^k,  10  Barb.  223. 

In  Cooley  on  Constilutional  Limitations,  3d 
ed.  p.  126,  the  rule  is  stated  to  be  that  under 
the  reserved  power  any  charter  may  be  altered 
or  repealed,  "except  (t  assume  the  form  and 
substance  of  a  contract/'  citing: 

Bloomer  ▼.  JStoUey,  6  McLean,  161.  And  see 
also  Com.  ▼.  Essex  Co.  18  Gray,  289;  Thirfee  v. 
(M  Colonif  A  F.  B.  B.  Co.  5  Allen,  230;  Alien  v. 
MeKeen,  1  Sumn.  299;  Cash,  Appellant,  6  Mich. 
193;  Endn^s  App.  16  Pa.  256;  State  y.Noyes, 
47  Maine,  l^',jParker  ▼.  Metropolitan  B,  Co. 
109  Mass.  506;  Thornton  v.  Marginal  Freight 
B.  Go.  123  Mass.  82,  34;  Coast  Line  B.  Co.  y. 
Satannah,  80  Fed.  Rep.  646;  State  Board  of 
Assessors  v.  Morris  dEB.  Co.  6  Cent.  Rep.  801, 
49N.  J.  L.  193;  Tammany  Waterworks  Co.  v. 
H.  0.  Water  Works  Co.  120  U.  8.  64  (80  L.  ed. 
668);  Citizens  Water  Co.  v.  Bridgeport  Hydraulic 
Co.  8  New  £ng.  Rep.  809,  55  Conn.  1;  Shields 
y.  Ohio,  95  U.  8.  2SA  (24  L.  ed.  859);  Old  Town 
AL.B.Co.y.  Veaae,  89  Maine,  571,  580, 581; 
Sinking  Fund  Oases,  99  U.  8.  700,  721,  740- 
742,  748,  749,  767,  758  (25  L.  ed.  496,  502,  509, 
612,  615);  N.  0.  Gas  Light  Co.  v.  La.  Light  dk 
Heal  Co.  115  U.  a  650,  660,  672  (29  L.  ed.  516, 
620,  624);  N.  0.  Waterworks  Co.  y.  Bivers,  115 
U.  S.  674  (29  L.  ed.  525);  LouismUe  Qas  Co.  v. 
Oitieens  Gaslight  Co.  115  U.  8.  688  (29  L.  ed. 
510);  Brooklyn  Park  Comrs.  y.  Armstrong,  45 
N.  Y.  234;  Morawetz,  Priv.  Corp.  §g  478, 474, 
47a 

Mr.  Shermaji  &•  Rollers,  for  respondent: 

The  powor  of  the  Legislature  to  diminish 
fares,  to  be  cfawged  bv  a  railroad  compftny  in- 
corporated under  the  laws  of  this  State,  cannot 
now  be  questioned. 

Be  Oliver  Lee  d  Go's  Bank,  21N.  Y.^iBeBe- 
eiproeiiy  Bank,  22  N.  Y.  11;  Plsople  v.  Boston  d 
A.B.  Co.  70  K  Y.  569;  SMetds  y.  Ohio,  95  U. 
8.  819  (84  L.  ed.  857);  Greenteood  y.  Union 
Freight  B.  Go.  106  U.  8. 18,  21  (26  L.  ed.  961, 
966). 

When  the  plaintiff  took  defendant's  promise 
not  to  change  its  fares,  it  did  so  knowing  that 
the  franchise  to  change  any  fare  was  within 
the  control  of  the  Legislature,  and  that  no  one 
L^l^islature  could  take  away  this  power,  di- 
rectly or  indirectly,  from  its  successor.  So 
contracting,  it  impliedly  consented  that  tlds 
should  be  so;  and  the  subsequent  legislative 
action,  therefore,  in  no  manner  impaired  the 
obligation  of  the  contract  which  had  been 
made  with  it 

PeopU  y.  Globe  Mut.  L.  Ins.  Co.  91 N.  Y.  174, 
179;  Peik  y.  Chicago  dN.W.B.Co.^  U.  8. 
164  (24  L.  ed.  97). 

Bui^r*  Oft.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  and  defendant  are  respectively 
Incorporated  street  railroad  companies,  located 
In  the  City  of  Buffalo,  and  the  action  was 
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brouffht  upon  a  contract  to  recover  a  sum  stip- 
ulates to  be  paid,  as  liquidated  damages^  upon 
a  breach  thereof  by  either  party  that  should 
reduce  its  rates  of  fare  below  the  prices  author- 
ized to  be  charged  under  the-  statutes  in  force 
on  May  3,  1872;  each  party  thereby  agreeing 
to  make  no  change  therein  without  toe  consent 
of  the  other. 

Subsequentlv  to  this  contract  the  Legislature, 
by  chapter  600  of  the  Laws  of  1875,  enacted, 
in  substance,  that  it  should  be  unlawful  for 
any  street  railroad  companies  in  Buffalo  to 
charge  more  than  five  cents  for  each  passenger 
carried  on  their  respective  roads  without  regard 
to  the  distance  traveled.  This  price  was  con- 
siderably less  than  the  amount  authorized  to  be 
charged  by  the  former  statute.  Immediately 
thereafter  the  defendant  reduced  its  rates  of 
fare  to  the  price  authorized  by  the  Act  of  1875; 
and  this  reauction  constitutes  the  breach  of  the 
contract  relied  upon  for  a  recovery. 

No  question  is  made  but  that  if  the  Act  of 
1875  was  a  valid  enactment,  the  defendant  was 
required  to  conform  to  it,  and  would  have  a 
good  defense  to  the  action.  It  is,  however, 
claimed  by  the  plaintiff  that  the  Act  was  un- 
constitutional and  void,  inasmuch  as  it  impaired 
the  obligation  of  contracts.  The  only  contract 
claimed  to  have  been  impaired  is  the  one  sued 
upon.  Among  the  defenses  made  to  the  action 
is  the  claim  that  the  agreement  had  terminated, 
before  the  alleged  breach,  by  virtue  of  its  own 
limitation;  and  it  is  also  urged  that  a  reason- 
able construction  of  the  language  of  the  agree- 
ment shows  that  its  obligations  were  not  in- 
tended to  survive  any  statutory  reduction  of 
the  rates  of  fare  chargeable  upon  such  rail- 
roads. 

There  is  no  express  provision  in  the  contract 
providing  for  the  period  of  its  duration,  but 
there  are  several  which  furnish  strong  grounds 
for  the  inference  that  the  parties  did  not  intend 
that  it  should  continue  after  an  unfavorable 
change  in  the  rates  of  fare.  Among  these  pro- 
visions, it  is  only  necessary  to  refer  to  one  pro- 
viding that  "the  said  party  of  the  first  part,  so 
long  as  it  receives  for  the  transportation  of  poa- 
sengers  the  fare  allowed  bv  law  on  the  third 
day  of  May,  1872,  and  no  longer,"  will  make 
connections  with  roads  to  be  built  bjr  the  party 
of  the  second  part,  and  run  a  sufficient  num* 
ber  of  cars  to  accommodate  all  passengers  ap- 
plying for  transportation,  etc.;  and  another 
con  tamed  in  the  fifth  paragraph,  which  pro- 
vides that  the  party  of  the  first  part  agrees  that 
it  will,  during  the  continuance  of  the  contract, 
charge  the  same  rates  for  the  transportation  ox 
passengers  over  its  railroads,,  or  any  part  thereof, 
that  it  is  "permitted  to  charge  by  the  statutes 
in  force  regulating  the  same  on  the  third  day 
of  May,  1^2,  and  that  it  will  not  make  any 
change  in  such  rates  without  the  consent  of 
the  party  of  the  second  part" 

Similar  provisions  were  contained  in  the  con- 
tract relating  to  the  obligations  of  the  party  of 
the  second  ^ext,  and  contemplating  the  termi- 
nation of  the  contract  upon  the  same  contin- 
gency. 

It  is  quite  clear  that  the  partiea  had  in  view 
a  condition  of  affairs  under  which  they  would 
not  be  permitt^  to  charge  and  receive  the  rates 
of  fare  authorized  b^  former  Acts,  and  in  that 
event  expressly  provided  for  the  termination  of 
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the  contract.  But  the  plaintiff  contends  that 
the  rates  authorized  on  May  3,  1872,  still  con- 
tinue, so  far  as  these  two  companies  are  con- 
cerned, hy  force  of  the  ohiigations  of  their  con- 
tract, and  thai  the  State  was  precluded  hy  the 
constitutional  inhihition  fronj  passing  any  law 
impairing  its  effect.  We  are  not  impressed 
with  the  soundness  of  this  contention.  It  was 
competent  for  the  parties  to  agree  upon  any 
period  as  the  duration  of  their  contract,  and 
they  might,  if  they  chose  to  do  so,  provide  that 
it  should  cease  upon  the  passage  of  even  an  un- 
constitutional law.  It  (9  dilBcult  to  explain 
what  is  meant  hy  the  expressions  that  the  con- 
tract bhould  continue  so  long  as  the  companies 
receive  and  were  permitted  to  charge  the  rates 
authorized  on  May  8,  1872,  and  no  longer,  if 
there  was  no  constitutional  power  to  effect 
such  change.  Settled  rules  of  construction  re- 
quire us  to  give  some  meaning  and  effect  to  all 
of  the  language  employed  in  the  contract,  pro- 
vided it  can  w  done  without  doing  violence  to 
the  plain  ohject  and  intent  of  the  parties  in 
makmg  their  agreement. 

It  is  quite  clear  that  the  parties  assumed  the 
existence  of  the  power  of  the  Legislature  to 
change  the  rates,  and  contracted  with  reference 
to  such  a  contingency.  A  fair  and  reasonable 
construction  of  the  contract  would  seem  to  be 
that  the  parties  intended  a  change  effected  by 
the  voluntary  action  of  the  parties*  alone,  and 
not  one  made  in  obedience  to  paramount  au- 
thority. It  would  be  unreasonable  to  say  that 
either  party  intended  to  run  the  hazard  and 
dani(er  of  aisobedience  to  a  statute  of  the  State, 
and  there  is  nothing,  we  think,  in  the  contract 
which  required  it  to  do  so.  Every  exercise  of 
legislative  power  is  presumed  to  be  constitu- 
tional, and  it  cannot,  without  the  clearest  lan- 
guage indicating  such  an  intention,  be  supposed 
that  parties  anticipated  the  enactment  of  an  un- 
constitutional law,  or  contracted  upon  such  an 
assumption.  We  are  therefore  of  the  opinion 
that  the  contract,  so  far  as  this  provision  was 
concerned,  had  terminated  by  force  of  its  own 
limitation  when  the  Act  of  1875  was  enacted. 
Construed  in  this  way,  the  legislation  of  1878,* 
incidentally  referring  to  this  contract,  and  pro- 
viding that  its  validity  should  not  be  affected 
thereby,  is  intelligible,  and  perhaps  sustain- 
able; but  upon  any  other  theory  it  is  difficult 
to  see  its  object  or  aesign.  We  cannot  ascribe 
to  the  Legislature  an  intention  by  that  Act  to 
hamper  and  restrain  its  successors  in  the  exer- 
cise of  legitimate  constitutional  power  over  the 
subject  of  railroad  fares — Bailroad  Commimon 
Cases,  116  U.  S.  807  [29  L.  ed.  6861-«nd  if  it 
was  an  effort  to  pass  upon  the  Mindity  of  the 
contract,  that  subject  was  a  judicial  one,  and 
beyond  the  province  of  legislative  authority  to 
act  upon. 

But  we  are  further  of  the  opinion  that  the 
Act  of  1875  was  a  valid  exercise  of  legislative 
power,  and  did  not  impair  the  oblipnionsof 
any  contract  with  the  meaning  of  the  constitu- 
tional provision.  The  inability  of  one  Legisla- 
ture to  limit  or  control  the  legislative  action  of 
its   successors  is  a  familiar  principle  which 


needs  no  citation  to  rapport  it.  Brtek  Prea^, 
Chttrch  V.  iVw  York,  5  Cow.  688. 

The  same  authority  which  confers  upon  one 
body  the  power  of  legislation  authorizes  its 
successors,  in  the  exercise  of  thehr  du^,  to 
change,  alter  and  annul  existing  laws  when, 
in  their  judgment,  the  public  interest  requires 
it.  In  the  performance  of  their  duty  of  legis- 
lating for  the  public  welfare,  each  successive 
body  must,  from  necessity,  be  left  untrammeled, 
except  by  the  restraints  of  the  fundamental 
law;  and  when  called  upon  to  act  upon  sub- 
jects which  concern  the  health,  morals  or  inter- 
ests of  the  people,  as  affected  by  a  public  use  of 
property  for  which  compensation  is  exacted  by 
its  owners,  they  are  unlimited  by  any  consti- 
tutional restraint. 

It  is  unnecessary  to  discuss  this  proposition 
with  much  fullness,  as  it  was  conceded  by  the 
appellant  ut  on  the  argument,  and  is  repeated 
in  its  printed  brief,  that  the 'authority  of  the 
Legislature,  in  the  exercise  of  its  police  pow- 
ers, could  not  be  limited  or  restricted  by  the 
provisions  of  contracts  between  individuals  or 
corporations.  Pacta  privata  pubUeojuri  daro- 
gare  nan  pasntnt.  This  proposition  is  also 
abundantly  established  by  authority.  Brick 
Presby,  Church  v.  Ncto  York,  supra;  dfotes  v. 
New  York,  7  Cow.  6S5;  Vandenilt  v.  Adafns, 
Id.  849;  Neuf  York  v.  Second  Ave.  i2.  Cb.  82  N. 
Y.  2iil;  People  v.  Boston  ^  A,  R,  Co.  70  N.  Y. 
6G9;  Stone  v.  Farmers  Loan  A  Trutit  Co.  116 
U.  S.  807  [29  L.  ed.  6861:  Barbier  y.  QmnoUp, 
118U.  8.  27|28L.  ed.928j. 

It  was  said  in  People  v.  Boston  RailroadOom- 
panp,  supra,  that  ''Railroad  corporations  bold 
their  property  and  exercise  their  ^unf  tions  for 
the  public  benefit,  and  they  are  therefore  aub- 
ject  to  legislative  control.  The  Legislature 
which  has  created  them  may  re|[ulatetne  mode 
in  which  they  shall  transact  their  business,  the 
price  which  they  shall  charge  for  the  transpor- 
tation of  freight  and  pasxeoirers,  etc.  ...  It 
may  make  afl  such  reflations  as  are  appro- 
priate to  protect  the  hves  of  persons  carried 
upon  railroads,  or  passing  upon  highways 
crossed  by  railroads.  All  this  is  within  the 
domain  of  legislative  power,  although  the  power 
to  alter  and  amend  the  charters  of  such  corpo^ 
rations  has  not  been  reserved  .  .  .  Such  legis- 
lation violates  no  contract,  takes  away  no  prop- 
erty, and  interferes  with  no  vested  riirht.^ 

In  Munn  v.  lUinois,  94  U.  8.  184  {24  L.  ed. 
88],  Chief  Justice  Waite,  in  speaking  of  the 
implied  powers  which  social  organizauon  con- 
fers upon  its  government  over  the  conduct  and 
property  of  members,  says  that  'It  does  au- 
thorize the  establishment  of  laws  requiring 
each  citizen  to  so  conduct  himself,  and  so  use 
his  own  property,  as  not  necessarily  to  injure 
another.  This  is  the  very  essence  of  govern- 
ment, and  has  found  expresdon  in  the  maxim, 
Sic  u*ere  tuo  ut  alienum non  leedas.  From  this 
source  came  the  police  powers,  which,  as  waa 
said  by  Mr.  Chiqf  Justice  Taney  in  the  License 
Gases,  46  U.  S.  5  How.  588  [12  L.  ed.  256], 
'are  nothing  niore  or  less  than  the  ^wera  of 
government  inherent  in  every  sovereignty  .  • . 


*  The  *•  legislation  of  1878  "  referred  to  Is  chapt^^r 
612  of  the  Laws  of  that  ye»r.  paceed  Bfay  16,  l873w 
araendiniar  the  Act  Incorporating  the  Huffalo  East 
Side  Hallway  Company.  Said  Act  of  1878  provides 
that  ^  Nothing  in  this  Act  contained  shall  be  oon- 
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strued  so  as  to  impair  the  validity  of  any  contract 
now  existing  between  said  company  and  the  Buf- 
falo Street  Railro-id  Oompnny;  but  the  same  shall 
remain  valid  and  binding  according  to  tba  temni 
thereof.**    [Kep.] 
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that  It  to  my  •  •  •  the  power  to  govern  men 
and  things.'  Under  these  powers  the  govem- 
ment  reguhites  the  conduct  of  its  citizens  one 
towards  another,  and  the  manner  in  which  each 
shall  use  his  own  property,  when  such  reeula- 
tion  becomes  necessary  for  the  public  good.  In 
their  exercise  it  has  been  customary  in  f^ngland 
from  time  immemorial,  and  in  this  country 
from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers, 
wharfingers,  innkeepers,  etc.,  and  in  so  doing 
to  fix  a  maximum  of  charge  to  be  made  for  serv- 
ices rendered,  accommodations  furnished,  and 
articles  sold." 

Judge  Bradley,  in  the  Binking  Fund  Ccuee, 
99  U.  8.  747  [25  L.  ed.  611],  referring  to  the 
Munn  CoMt  says:  "The  inquiry  there  was  as  fo 
the  extent  of  the  police  power  in  cases  where 
the  public  interest  is  affected;  and  we  held  that 
when  au  employment  or  business  becomes  a 
matter  of  such  public  Interest  and  importance 
as  to  create  a  common  charge  or  burden  upon 
the  citizen — ^in  other  words,  when  it  becomes  a 
practical  monopoly,  to  which  the  citizen  is 
compelled  to  resort,  and  by  means  of  w^ich  a 
tribute  can  be  exacted  from  the  community — 
it  is  subject  to  reguUtion  by  the  legislauve 
power." 

We  think  it  unnecessary  to  discuss  the  ques- 
tion as  to  how  far  the  Le^lature  were  author- 
ized to  go  in  regulating  tne  affairs  of  corpora- 
tions under  the  power  of  amendment  and 
repeal  imposed  by  the  Revised  and  other  Stat- 
utes. Section  8,  tit  8,  chap.  18,  pt  1,  p.  1S81 
(7th  ed.).  It  seems  to  be  conceded  by  all  of  the 
authorities  that  such  reservations  confer  upon 
them  power  to  regulate,  to  a  certain  extent,  the 
general  management  and  control  of  the  inter- 
nal affairs  of  such  corporations;  but  the  grounds 
already  referred  to  are  sufficient  to  dispose  of 
the  case  without  oondderinff  questions  not  es- 
sential to  that  end.  We  think  the  authorities 
cited  are  dedsive  of  the  question,  and  lead  to 
an  affirmance  of  the  ludgment 

The  Judgment  qf  the  (Smrt  bdow  ie  therrfare 
4i^fimed. 

AU  conoor;  Earl  and  Grmj^JJ',  in  reault. 


Be  ESTATE  OF  John  McGRAW,  Deceased. 

Be  ESTATE  OF  Jennie  McGraw  FI8KE, 

Deceased* 

1.  The  ppCfvtdMmM  of  the  New  Tork  Be- 
▼Ised  Stetatee  am  to  the  Incorporation 


of  ooUegee  are  noc  restricted  to  oollepres  Incor- 
porated hj  the  reffents  of  the  uniyeretty  of  the 
State,  but  apply  also,  except  as  otherwise  provid- 
ed, to  oolleges  created  by  special  charters. 

2.  The  proTlsion  of  the  Charter  of  Ckir- 
nell  university,  that  '*The  corporation  here- 
by created  may  hold  real  and  personal  property 
not  exceeding  13,000,000  In  the  aggregate,"  gives 
the  measure  of  the  power  of  the  university  to 
take  as  well  as  to  hold  real  property.  It  cannot 
be  held  that  while  the  power  of  a  college,  given 
by  1  New  York  Revised  Statutes,  i0O.  'to  take 
and  hold  by  gift,  grant  or  devise,  any  real  or  per- 
sonal property  the  income  or  revenue  of  which 
shall  not  exceed  the  value  of  $25,000,**  is  enlarged 
In  respect  to  the  power  to  hold  property  the  power 
to  take  is  thereby  left  unlimited. 

8>  A  deyiae  or  beorneflt  to  »  corporation* 

of  property  which  will  exceed  the  amount  or  value 
which  the  corporation  is  by  law  permitted  to 
take,  will  be  void  for  the  exc&<«:  and  as  to  that 
excess  no  title  will  vest  for  a  single  moment  in 
the  corporation,  but  will  vest  instantly  in  the 
heir  or  next  of  kin.  The  power  to  raise  the  ques- 
tion of  the  right  of  the  corporation  to  take  the 
property  Is  not  confined  to  the  State,  but  the 
question  may  be  raised  by  the  heus  or  next  of 
kin. 

i.  Where  a  testator  gives  a  university 

certain  sums  of  money  in  trust  for  various  pur- 
poses, to  the  fund  of  one  of  which  the  residue  of 
the  estate  is  given,  and  dbreots  the  estate  to  be 
converted  into  money  or  available  securities  as 
soon  as  it  can  be  done,  having  in  view  the  best  in- 
terest of  the  estate.  It  operates  as  an  equitable 
conversion  of  the  estate,  and  no  real  estate  owned 
by  the  testator  is  thereby  devised. 

5.  An  agreement  made  August  4, 1866,  between 
the  State  of  Mew  York,  through  the  commission- 
ers of  the  land  office  acting  under  and  by  virtue 
of  Laws  of  1868,  chap.  481,  and  Ezra  Cornell,  for 
the  sale  to  the  latter  of  the  agricultural  land 
scrip  held  by  the  State,  must  be  construed  to 
make  such  sale  at  thirty  cents  per  acre,  with  an 
additional  thirty  cents  If  so  much  should  be  there- 
after realised  on  the  sale  by  the  vendee;  and  the 
faot  that  be  agreed  to  pay  his  prvtflts,  if  any  were 
reahaed.  Into  the  treasury  of  the  State  as  the 
property  of  Oomell  University,  does  not  make 
sueh  profits  any  portion  of  the  purchase  price  of 
the  sorip.  These  profits  which  he  hoped  to  real- 
ise, and  which  were  entirely  speculative,  were 
paid  over,  not  as  a  debt  to  the  State,  but  as  a  gift 
of  his  own  to  the  university, 

(November  87, 1888.) 

APPEAL  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  Fourth  De- 
partment, reversin/^  a  decree  of  the  Surrogate 
of  Tompkins  County.    Affirmed, 
John  AIcGraw,  a  resiuent  of  Ithaca,  New 


Non.— I>0Of0e,  ond  Uoa/on  to  eorporatitms;  statu- 
tory restristirm.  RestrHlnIng  statutes  were  Intro 
duced  into  the  Colony  of  New  York  and  became  op- 
erative as  apart  of  the  common  Iiiw  of  the  Colony. 
Beformed  Church  v.  Schoolcraft,  66  N.  7.  166;  Bo- 
gardus  v.  Trinity  Church,  4  Paige,  178;  DeHuyter 
▼.  St.  Peter's  Church,  8  Barb.  Ch.  119,  8  N.  T.  289. 
Land  forfeited,  under  the  Mortmain  Acts  in  New 
England,  for  being  conveyed  to  a  corporation  with- 
out  license,  may,  nevertheless,  when  so  alienated, 
be  held  until  the  heir  or  the  Crown  enters  for  the 
forfeiture.  The  question  of  title  Is  between  the  cor- 
poration and  the  owner  of  the  forfeit  d  right;  and 
no  stranirer  ohu  take  advantage  of  the  defoaslbillty 
of  the  tide.  Gromie  v.  Louisvilie  Orphans  Home 
Boeiefer,  8  Bush,  884.  See  Starkweather  v.  Amer- 
ican ftinle  Sofdety,  99  lU.  60i   Where  the  terms  of 


the  statute  which  has  received  Judicial  constnictioa 
are  used  in  a  later  suituie,  wuetuer  puobeu  uy 
the  L(*gl8lature  of  the  same  State  or  country  or  by 
that  of  another  that  construction  Is  to  be  given 
to  the  larer  statute.  Pennsylvania  R.  Co.  v.  iMtts- 
burgh,  104  Pa.  664;  Com.  v.  Hartnott,  3  Qra.v,  460; 


Ruckmaboye  v.  Mftttichund,  82  Bug.  L.  &  Eq, 

Igij  V.  Wilton,  13  UL  15;  Adams  v.  Field,  21  vL 

256.    whiie  restrictions  Imposed  by  the  charter  of  a 


corporation  upon  tlie  amount  of  pn>pei'ty  which 
it  may  hold  can  be  enforced  only  by  a  direct  )>ro« 
ccedlng  by  the  State  which  created  the  corporation 
(Jones  V.  Habersham,  107  U.  &  174,  27  L.  ed.  401; 
Chamberlain  v.  Chamberlain,  8  I^ns.  801 ):  yet  where 
the  interest  of  an  Individ utU  will  be  HlTueted  by  a 
transg^ression  of  the  rule,  he  may  ussei*t  and  iueisfe 
upon  the  restriction  or  IJmltatiou  upou  the  power 
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York,  died  Hay  4,  1877,  letvlng  a  lut  will 
and  teitament,  bj  which  he  left  |600,000  In 
trust  for  Ills  dauf^bter,  Jciiinie  McGraw,  and 
made    ber   bla  residuarf   legatee,  with  full 


the  remainder  to  tbe  other  Ave  childr^]  of  tbe 
leBtatoi'B  brother  Joseph. 

Jennie  McQraw  married  Willard  Fiske  in 
July,  1880,  and  died  September  30,  1881.  leav- 
ing property  to  tbe  amouut  of  (3.000,000,  BK- 
Clunve  of  a  trust  fund  of  f S.'W.OOO,  being  part 
of  the  $nOO,000  trust  created  bj  tbe  will  oiber 
fothir,  John  McOraw,  as  above  atated.  She 
left  a  last  will  and  testament  by  which  she  be- 
queathed to  Cornell  UDlveraity,  an  education- 
al corporation  located  at  Ithaca,  certain  apeciflc 
legacies  amounting  to  $200,000,  and  by  wbicb, 
after  certain  legacies  to  others,  tlie  university 
s  made  residuary  legatee. 


New  York  (chap.  .685,  Laws  of  1885), 
of  which  provides  that  the  corporation  tbereby 
created  "  may  hold  real  and  personal  property 
not  exceeding  $8,000,000  In  the  aggregate." 

Id  ihe  proceedings  t)ef ore  the  Surrogate  of 
Tompkins  County  for  tbe  settlement  of  tbe  ac- 
counts of  Douglass  Boardman,  executor  of  tbe 
will  of  Jennie  McGraw  Fiske,  Thomas  H, 
HcOraw  and  olbeta,  deviBeea  and  legaleea  un- 
der tbe  will  of  Jobn  HcOraw,  and  Joseph  Mc- 
Oraw and  others,  heirs  and  next  of  kin  of  Jen- 
nie McGraw  Fiske,  contended  that  tbe  said 
letcscies  toComellUniverd^wereyold,  for  the 
reasoD  tliat  tbe  ualvetrity.  at  tbe  time  of  the 

testairiz's  death,  held  tbe  full  amount  of 

eiiy  limited  by  its  cbarter,  and  therefore 
not  take  the  legacies  in  question. 

The  surrogate  decided  that  the  property  Iben 
held  by  the  university  did  not  equal  tbe  liml^ 
ed  amount  of  $8,000,000,  and  decreed  that 
the  executor  should  pay  ta  It  the  amounia  of 
the  legacies  bequeathed  to  it. 

An  appeal  from  tbis  decree  was  taken  to  tbe 
general  term,  where  It  was  ravened;  and  from 
the  Judgment  of  reversal  tbe  present  appeal 
was  thereupon  taken  by  Cornell  University  and 
Douglasa  Boardman,  executor,  tbereapondeuts 


being  Tbomns  H.  McOraw  and  others,  devisees 
and  Tegateea  under  the  will  oF  Jnbn  ^icGraw, 
deceaiied;  Joseph  McOraw  and  othera,  heirs  and 
next  of  kin  of  Jennie  McGmw  Fleke:  Willaid 
Fiske,  huslMDd  of  Jennie  McOraw  Fiske. 

Other  facta  are  stated  in  the  opinion. 

Mr.  Edwin  Coontrymui.  with  Mr.  8.  D. 
HaJlidKy,  tor  appellants. 

Mr,  G^orgn  F.  Comatoek  for  reapond- 
enta. 


/.,  delivered  the  opinion  of  tbe 

The  question  to  be  decided  in  this  case  is 
whether  Cornell  University  or  some  other  par- 
ties, being  the  residuary  legatees,  or  else  tbe 
heirs  at  law  or  next  of  kin  of  Jobn  McGraw, 
deceased,  orof  Jennie  McOraw  Fiake,  deceased, 
or  her  bust>aDd,  shall  have  the  property,  or  any 
portion  of  it,  bequeathed  to  the  university  by 
tbe  will  of  Mtb.  l-'^ske. 

In  case  the  university  should  be  beld  not  to 
be  a  competent  legatee.thc  question  as  to  where 
the  property  aball  go  is,  as  we  understand,  a 
matter  in  which  ibe  various  parties  to  the  lili- 
gaiion  have  agreed;  and  hence  the  only  ques- 
Uon  we  need  consider  is,  flrat,  in  regard  to  the 
capacity  of  the  corporation  to  take  the  legacy. 
If  that  should  be  decided  in  tbe  afBrmalive,  it 
would  benecessarytodiscuss  no  other  question. 
IF.  however,  it  should  be  beld  that  Ihe  corpo- 
ration had  no  power  to  take  and  bold  more 
than  $8,000,000,  the  secoud  question  would  be 
as  to  whether  it  was  the  owner  and  bolder  of 
such  an  amount  at  tbe  time  of  the  decease  of 
Mrs.  Fieke. 

Both  of  these  queations  are  important  and 
worthy  of  tbe  moat  careful  and  deliberate  ooc- 
aideratinn.  TIk  case  invglvea  a  very  laige 
amount  of  propw^,  and  involves,  also,  the  m- 
cision  of  a  question  aa  to  Ihe  effect  of  the  gen- 
eral atatutea  relating  to  tbe  acquldtion  and 
holding  of  propeMr  ^  corporatloni  of  the  class 
of  tbis  univerrity,  aa  the  aame  have  twen  af- 
fected by  tbe  terms  of  the  special  i^arter  grant- 
ed to  it. 

Tbe  case  baa  been  most  elaborately  and  ably 
argued  by  counsel  on  both  sidea,  and  tbe  writ- 
ten bilefa  submitted  to  (he  court  by  them  twar 
ooncludve  evidence  of  tbe  thoroughness  and 
extent  of  their  reaearcbea  into  tbe  English  Law 
on  the  subject  of  mortmain  and  Its  results,  as 
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well  as  that  of  our  own  and  of  the  other  States 
of  the  Union. 

To  examine  and  comment  upon  each  arff:a- 
ment  advanced,  and  to  go  through  the  long  list 
of  caaea  dted  in  this  and  other  States  and  in 
England,  would  render  this  opinion  of  immod- 
erate length  andprobably  would  not  be  of  any 
great  aerrice.  We  must  be  content  to  give  the 
conclusion  at  which  we  have  arrived,  together 
with  Uie  reasons  wbicb  seem  to  us  controlling, 
in  as  short  a  space  as  it  reasonably  may  be  done. 

I.  Coming  to  a  discussion  of  the  first  ques- 
tion, it  may  be  assumed  that  a  corporation,  by 
the  common  law,  had  power  to  take  property 
by  devise.  Sherwood^,  Ameriean  Bible  Salsiety, 
4  Abb.  App.  Dec.  281;  1  Kyd,  Corp.  74-78; 
Grant,  Corp.  98. 

Our  Revised  Statutes  provided  that  every 
corporation  as  such  has  power,  among  other 
things  (§  1,  subd.  4),  to  hold,  purchase  and 
convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  nut 
exceeding  the  amount  limited  in  its  charter. 
By  section  2  of  the  same  title  of  the  statutes  the 
powers  enumerated  in  section  1  '*  Shall  vest  in 
every  corporation  that  shall  hereafter  be  creat- 
ed, although  they  may  not  be  specified  in  its 
charter  or  in  the  Act  under  which  it  shall  be 
incorporated." 

Section  8  provides  that  "  In  addition  to  the 
powers  enumerated  in  the  first  section,  and  to 
tiiose  expressly  eiven  in  its  charter  or  in  the  Act 
under  which  it  b  or  shall  be  incorporated,  no 
corporation  shall  possess  or  exercise  any  corpo- 
rate powers,  except  such  as  shall  be  necessary 
to  the  exercise  of  the  powers  so  enumerated 
and  given.    1  Rev.  Stat.  599-600,  §§  1,  2,  8. 

Under  this  power  to  hold,  purdhase  and  con- 
vey sodi  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  ma^  require,  not  ex- 
ceeding the  amount  limited  m  its  charter,  the 
corporation  coi^d  take  property  by  devise,  for 
the  word  **  purchase "  includes  all  means  of 
acqiiiring  property  not  coming  to  one  by  de- 
scent or  the  mere  act  or  operation  of  the  law. 
The  same  Revised  Statutes,  however,  in  pro- 
viding for  the  transmission  of  real  property  by 
will,  stated  that  "Every  estate  and  interest  in 
real  property  descendible  to  heirs"  might  be 
devised.  "  ouch  devise  may  be  made  to  every 
person  capable  by  law  of  holding  real  estate; 
but  no  devise  to  a  corporation  wall  be  valid 
unless  such  corporation  be  expressly  authorized 
by  its  charter  or  by  statute  to  take  by  devise." 
%  Rev.  Stat.  57,  $§  1,  2,  8. 

There  are  other  provisions  in  the  Revised 
Statutes  rdating  to  corporations  incorporated 
for  purposes  of  education.  It  is  enacted  there- 
in that  "The  trustees  of  every  college  to  which 
a  charter  shall  be  gr^i^ted  by  the  State  shall  be 
A  corporation."    Action  81. 

''Sec.  80.  The  trustees  of  every  such  col- 
lege, besides  the  general  powers  and  privileges 
of  a  corporation,  shall  have  power  .  •  . 

"  4.  To  take  and  hold,  by  gift,  grant  or  de- 
vise, any  real  or  pensonal  property,  the  yearly 
income  or  revenue  of  which  shall  not  exceed 
the  value  of  |25,000."  1  Rev.  Stat.  460,  §^  81- 
87. 

At  the  adoption  of  the  Revised  Statutes, 
therefore,  the  law  in  this  State  was  that  a  cor- 
ponition  could  hold,  purchase  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the 

2  L.  R.  A. 


corporation  should  require,  not  exceeding  the 
amount  limited  in  its  charter;  but  it  could  not 
take  any  real  property  by  devise  unless  it  was 
e2q)ressly  authorized  by  its  charter,  or  by  stat- 
ute, to  tske  by  devise.  And  there  was  power 
in  the  trustees  of  a  college  to  which  a  charter 
was  granted  by  the  State  to  take  and  hold  real 
or  personal  property  by  gift  or  devise  provid^ 
the  income  aid  not  ezceS  $25,000  annually. 

Some  time  subsequent  to  the  adoption  of 
these  statutes,  and  in  tbe  years  1840  and  1841 
(chaps.  318  of  1840  and  261  of  1841),  the  Legis- 
lature passed  Acts  (the  latter  being  an  amend- 
ment of  the  earlier  one)  by  which  trusts  were 
authorized  to  be  created  by  grants,  devises  and 
bequests  of  property  to  incorporated  colleges 
or  other  literary  incorporatea  institutions  in 
the  State  to  be  held  in  trust  for  specific  pur- 
poses comprehended  in  the  general  objects  au- 
thorized by  their  charters.  The  Acts  contained 
no  limitation  as  to  the  amount  or  value  of  prop- 
erty which  could  be  thus  taken  in  trust  by  the 
corporation. 

It  was  held,  however,  by  this  court  in  Gham- 
berlain  v.  CAamberlain,  48  N.  T.  424,  that  these 
Acts  did  not  repeal  or  aifect  the  general  law  of 
the  State  limiting  and  restricting  the  amount 
and  value  of  property  which  could  be  taken 
and  held  by  literary  and  educational  corpora- 
tions; and  it  was  therein  said  that  the  ^neral 
laws  of  the  State  axe  in  harmony  with  its  pol- 
icy, which  has  been  uniform  and  consistent,  so 
far  as  such  policy  is  indicated  by  legislation  in 
relation  to  gifts  m  mortmain  and  tbe  powers 
of  corporations  to  take  and  hold  property.  It 
was  further  said  that  these  statutes  (those  Of 
1840-41)  authorized  tbe  creation  of  special 
trusts,  in  furtherance  of  the  objects  of  the  cor- 
porations named,  but  that  such  trusts  could  be 
created  and  full  effect  given  to  the  Acts  within 
^e  limits  imposed  by  the  general  laws  upon 
the  power  of  the  corporations  to  acquire  and 
hold  property.  There  bdng  no  express  repeal 
of  the  general  provisions  of  law  or  repudiation 
of  the  uniform  policy  of  the  State,  the  intent  of 
the  Legislatttre  to  do  either,  it  was  said,  could 
not  be  Implied. 

Thus  the  several  provisions  of  law  relating 
to  the  property  of  corporations  stood  at  the  time 
of  the  granting  of  its  charter  to  Cornell  Uni- 
versity i}y  the  6tate  in  1866.  By  chapter  685 
of  the  laws  of  that  year,  the  Legislature  incor- 

K rated  and  established  the  Cornell  University, 
the  first  section  of  the  Act  the  following 
language  is  to  be  found:  "The  corporation 
hereby  created  shall  have  the  rights  and  privi- 
leges necessary  to  the  object  of  its  creation  as 
declared  in  this  Act,  and  In  the  performance  of 
its  duties  shall  be  subject  to  the  provisions  and 
may  exercise  the  powere  enumerated  and  set 
forth  in  the  second  article  of  the  fifteenth  chap- 
ter, title  1,  of  the  Revised  Statutes  of  the  State 
of  New  York." 

The  second  article,  above  alluded  to,  is  enti- 
tled "  Of  the  Powers  and  Duties  of  the  Trus- 
tees of  Colleges,"  and  is  to  be  found  already 
referred  to  (supra)  as  1  Revised  Statutes  (460, 
^§  81-87).    It  is  subdivision  4  of  section  86, 
I  which  authonzes  the  trustees  to  take  and  hold 
real  or  personal  property  by  gift  or  devise  not 
exceeding  the  value  therein  stated. 
Section  5  of  the  charter  reads  as  follows: 
"Sec.  5.   The  corporation  hereby  created 
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may  hold  real  and  personal  property  not  exceed- 
ing $8,000,000  in  the  aggre/srate/' 

Tbese  provisions  in  the  charter,  together  with 
the  statutes  above  alluded  to,  must  be  examined 
for  the  purpose  of  disco verinii:,  if  possible,  what 
was  the  ledslative  Intent  towards  this  corpora- 
tion reffardiug  property. 

The  leu  med  counsel  for  the  appellant  claims, 
at  the  threshold,  that  the  provisions  of  the  Re- 
vised Statutes  as  to  the  incorporation  of  col- 
leges (supra),  with  a  single  exception,  were 
merely  intended  to  apply  to  institutions  of  learn- 
ing incorporated  by  the  regents  of  the  univer- 
sity of  the  State  under  the  general  laws  of  the 
State.  He  argues  that  the  regents  had  power 
to  incorporate  a  college  by  virtue  of  the  provis- 
ions  of  the  Act  (chapter  82)  of  1787,  the  pro- 
visions of  which  were  re-enacted  in  1818  and 
incorporated  subsequently  into  the  Revised 
Statutes,  and  at  that  time,  and  for  many  years 
thereafter,  tliere  was  no  other  way  of  inoorpo* 
rating  a  college  unless  by  a  speciarAct  of  the 
Legislature;  hence,  be  says  these  provisions  of 
law,  general  in  their  nature,  appbed  to  corpo- 
rations which  were  incorporated  by  the  regents, 
and  were  never  supposed  tp  apply  to  corpora- 
tions incorporated  or  special  Act,  unless  ex- 
pressly made  appUcaDle  m  the  special  Act. 

The  counsel  is  right  in  his  statement  as  to  the 
fact  when  the  Act  was  passed.  At  that  time 
there  was  no  general  law  for  the  incorporation 
of  colleges  or  other  institutions  of  learning, 
other  than  by  the  regents;  and  when  they 
gi  anted  a  charter  there  can  be  no  doubt  that 
Its  provisions  were  affected  by  the  Act  as  con- 
tained in  the  Revised  Statutes.  But  the  lan- 
guage tlierein  used  (g  81),  that  the  trustees  of 
everv  college  to  which  a  charter  shall  be  granted 
by  the  State  shall  be  a  corporation,  is  general 
in  its  nature,  and  it  would  seem  to  include  all 
cases  embraced  within  its  language.  That  it 
is  superfluous  to  apply  it  to  the  case  of  a  cor- 
poration which  becomes  such  by  virtue  of  the 
very  Act  which  incorporates  it,  is  not  a  con- 
clusive answer.  It  is  an  argument  from  the 
point  of  view  that  it  was  unnecessary;  but  be- 
cause it  was  unnecessary  is  not  always,  perhaps 
even  generally,  an  argument  against  the  appli- 
cability of  a  statute  to  a  certSin  condition  of 
things.  It  Ib  alike  unnecessary  with  regard  to 
colleges  or  academies  which  were  incorporated 
by  the  regents  under  the  power  granted  them 
in  the  Acts  of  1787  and  1818,  both  of  which 
Acts  expressly  granted  them  power  to  incorpo- 
rate colle^^and  academies  by  giving  them  a 
charter.  When  they  did  so  the  college  or  acad- 
emy became  a  corporation  by  virtue  of  those 
Acts  which  empowered  the  regents  to  incorpo- 
rate it.  The  section  (81)  was,  therefore,  unnec- 
essanr  in  both  cases;  and  yet  it  was  adopted, 
and  in  its  language  it  embraces  all  colleges  to 
which  a  charter  is  granted  by  the  State. 

The  thirty-sixth  section  provides  that  the 
trustees  of  every  such  college  shall  have  power, 
among  other  things  (subdivision  4),  "  to  tfUce 
and  hold  •  •  .  any  real  and  personal  •  •  .  prop- 
erty, the  yearly  income,"  etc. 

I  think  it  plain,  therefore,  that  theproviflions 
contained  in  that  title  would  be  applicable  to 
the  Cornell  University,  although  specially  char- 
tered by  the  State,  unless  inconsistent  provis- 
ions were  to  be  found  therein.  The  charter, 
however,  in  so  many  words,  makes  Uiis  title 
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applicable  to  the  university.  (See  section  1  of 
the  charter,  part  of  the  language  of  which  is 
quoted  supra,) 

It  is  true  that  it  states,  the  corporation,  in  the 
performance  of  its  duties,  shall  be  subject  to 
the  provisions  and  may  exercise  the  powers 
enumerated  in  the  title  mention^,  among  which 
is  the  right  to  take  and  hold  real  and  personal 
property.  But  the  title  itself  is  headed,  "  Of 
the  rowers  and  Duties  of  the  Trustees  of  Col- 
leges;" and  among. those  powers  and  duties  is 
the  right  above  mentioned.  I  do  not  think 
that  the  use  of  the  words,  "  in  the  performance 
of  its  duties,"  would  in  any  wise  exclude  the 
application  of  this  fourth  suodivision  of  section 
86,  and  we  must  look  elsewhere  for  such  exclu- 
sion if  it  is  to  be  excluded.  That  it  is  to  be  ex- 
cluded all  admit;  but  the  exdusion  is  founded 
upon  a  special  proyision  in  the  charter  itself 
which  is  wholly  inoonslstent  with  its  continued 
applicability.  The  subdivision  confines  the 
taking  and  holding,  by  gift,  etc,  of  real  or 
personal  property  to  a  yearly  income  not  ex- 
ceeding in  value  $25,000,  while  the  charter  per- 
mits it  to  hold  real  and  personal  property  to  an 
amount  not  exceeding  $8,000,000  in  the  aggre- 
gate. 

Both  sides  admit  that  this  subdivision  in  ques- 
tion is  not  applicable— the  respondents,  because 
an  inconsistent  provision  in  the  charter  ex- 

Bunges  it;  while  the  appellant  claims  that  even 
:  there  were  no  inconsistent  provision  in  the 
charter,  it  would  still  be  inapplicable  because 
the  statute  only  applies  to  corporations  incor- 
porated by  the  rc^nts.  The  provisions  of  the 
charter  are  inconsistent,  and  still  we  must  look 
at  all  the  other  statutes  above  cited  for  the  pur- 
pose of  discovering  what  the  legislative  intent 
IS.  Looking  at  the  €teneral  Statutes  we  find 
corporations  have  power  to  purchase  and  hold 
property  necessary  for  the  purposes  of  their  in- 
corporation, not  exceeding  the  amount  limited 
in  their  charter,  but  they  cannot  take  by  devise 
unless  expressly  authorized  by  their  charter  or 
by  statute  so  to  take. 

Then  the  Revised  Statutes  prohibit  corpora- 
tions from  possessing  or  exercising  any  corpo- 
rate powers,  except  such  as  are  enumerated  or 
are  expressly  given  to  them  by  their  charters, 
or  sucn  as  shiQl  be  necessary  to  the  exercise  of 
the  powers  so  enumerated  and  given.  The 
statutes  also  allow  the  trustees  of  a  college  to 
take  property  by  gift  or  devise  not  exceeoinga 
certain  annual  income;  and  then  come  the  Acta 
of  1840-41,  and  then  the  charter  of  this  univer- 
sity. The  ar^ment  of  the  learned  counsel  for 
the  appellant  is,  as  I  have  said,  based  upon  the 
theo^  of  the  utter  inapplicability  of  the  Act 
of  the  Revised  Statutes  as  to  colleges;  and  then 
he  claims  that  the  Acts  of  1840  and  1841  bestow 
a  capacity  to  take  property  by  will  not  exceed* 
ing  the  amount  limited  in  the  charter  of  the 
corporation;  and  he  claims,  also,  that  in  this 
case  there  is  no  limitation  of  <\e  power  in  the 
charter  of  the  university  to  take  real  or  personal 
property  to  any  amount,  and  the  only  limita- 
tion there  is  consists  of  a  limitation  upon  the 
power  of  holding  more  than  $8,000,000  in  the 
aggregate.  It  thus  obtains  the  power  to  take 
an  unlimited  amount  of  property  by  virtue  of 
one  Act,  and  a  limitation  is  only  placed  upon 
its  power  to  hold  by  another  Act,  and  that  is 
the  organic  Act  of  incorporation  itself. 
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I  do  not  think  such  an  interpretntion  of  the 
•f atutes  can  be  sust^iined.  I  think  the  fifth  sec- 
tion of  the  charier  gives  the  roeasureof  the  power 
of  the  university  to  take  as  well  as  to  hold  prop- 
erty. The  lan<ruage  is  an  authority  as  well  as 
a  fimitation.  It  is  an  authority  to  hold  more 
than  the  Revised  Statutes  permitted,  but  il 
shall  not  be  permitted  to  hold  more  tnan  a 
certain  specified  amount  And  if  there  were 
nothing  said  on  the  subject  of  property  in  the 
charter,  I  think  the  Revised  Statutes  as  to  the 
limitation  for  colleges  would  applf . 

Rr^ading  the  languas:e  in  the  charter,  it  Is  dif- 
ficult to  imagine  a  holding  without  a  previous 
taking  of  property;  and  the  counsel  for  the  ap- 
pellant aomits  that  if  there  were  no  other  stat- 
ute providing  for  a  takins;  of  property,  the 
Umguage  of  the  fifth  section  of  the  charter 
would  necessarily  imply  a  right  to  take  in  order 
to  hold.  I  do  not  think  that  his  claim  to  derive 
an  unlimited  capacity  to  lake  by  virtue  of  the 
Laws  of  1840  and  1841,  when  construed  with 
Uie  other  statutes  and  with  the  provisions  in  the 
charter,  can  be  upheld  as  a  fair  exposition  of 
the  kglBlatiye  intent  upon  the  subject.  The 
Statutes  of  1840  and  1841  were  passed  for  the 
purpose  of  authorizing  the  creation  of  certain 
special  trusts  in  connection  with  these  educa- 
tional Institutions,  which  could  not  have  been 
legally  created  prior  to  their  passasre,  and  their 
object  did  not  in  the  least  infrinere  upon  the 
flenera]  laws  of  the  State  or  its  policy.  As  has 
been  said,  their  passage  did  not  repeal  those 
general  laws  limiting  the  amount  or  value  of 
property  which  corporations  might  take  and 

Because  a  special  statute  contained  provis- 
ions upon  the  subject  of  the  properly  of  the 
corporation  thereby  incorporated,  which  were 
inconsistent  with  the  general  proviflions  con- 
tained In  the  Revised  Statutes  relating  to  the 
Fame  subject.  I  do  not  think  the  effect  was  not 
only  to  render  the  general  law  inapplicable, 
but  also  to  twist  the  provisions  of  the  Law  of 
1841  in  relation  to  the  special  trusts  spoken  of 
into  a  perraiesion  outside  of  and  beyond  the 
language  of  the  charter  to  take  property  with- 
out any  limitation  as  to  amount  or  value.  That 
might  have  been  the  effect  if  the  charter  had 
repealed  those  general  provisions  as  to  this  cor- 
poration, and  had  made  no  other  provisions 
regarding  it.  Under  such  circumstances,  the 
Act  of  1^41  could  have  been  referred  to  as  per- 
mitting the  corporation  to  take  property  by 
devise tind  in  trust  to  an  extent  unlimited;  but 
when  the  same  language  which  renders  the  gen- 
eral law  inapplicable  also  gives  a  power  to  hold 
property  to  a  certain  limited  extent,  it  seems  to 
me  that  such  a  power  includes  the  power  to 
take  up  to  that  sum,  and  limits  it  accordingly. 

It  Is  said  that  if  the  power  to  take  an  unlim- 
ited amount  of  property  and  to  hold  but  a  cer- 
tain sum  were  contained  in  the  same  law,  there 
could  be  no  doubt  upon  the  question  of  the 
power  to  take.  That  may  be  so,  for  in  that 
case  the  legislative  will  would  have  been  an- 
nounced in  terms  which  could  not  be  misun- 
derstood. But  there  is  a  great  difference  be- 
tween the  two  cases.  The  question  is  always 
one  of  ledslntive  Intent;  and  the  Inquiry  is 
whether  the  Statute  of  1841,  providing  for  the 
ereation  of  trusts,  really  applies  in  this  instance 
to  this  university,  so  far  as  an  unlimited  capao- 
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ity  to  take  property  is  concerned..   For  the 
reasons  already  stated,  I  think  it  does  not 

Looking  for  a  moment  outside  of  and  beyond 
the  statute  laws  of  the  State,  and  in  order  to 
strengthen  his  position  regarding  the  true  con- 
struction to  be  given  that  Taw  as  to  the  material 
distinction,  in  the  case  at  least  of  a  coponitiou 
between  the  power  to  take  and  the  power  to  hold 
property,  the  counsel  for  the  appellant  has 
maae  a  most  able  and  learned  argument.  Its 
outlines  are.  in  substance,  as  follows:  a  corpo- 
ration at  common  law  could  take  and  hold 
property  by  devise.  At  an  early  stage  in  tlie 
history  of  the  Law  of  England,  relating  to  the 
power  of  corporations  to  hold  real  property, 
and  while  the  feudal  system  still  prevailed,  it 
was  enacted  that  no  man  should  aliene  his  feud 
to  a  corporation  under  penalty  of  a  forfeiture 
thereof  to  his  next  superior,  of  whom  he  held 
the  land;  and  in  default  of  such  superior  in- 
sisting upon  the  forfeiture,  then  his  superior 
might  do  so,  and  thus  on  until  the  King,  as  the 

Sineral  superior  and  lord  of  all,  was  reached, 
ut  ip  case  the  forfeiture  was  not  insisted 
upon,  the  corporation,  which  had  taken  a  de- 
feasible title  to  the  land,  could  hold  it  as  against 
all  the  world. 

He  therefore  insists  that  this  distinction  be- 
tween taking  and  holding  strenc;thens  his  claim 
that  the  use  of  the  word  "hold  in  the  charter 
was  intentional  and  for  the  specific  purpose  of 
permitting  the  corporation  to  take  an  unlimited 
amount  of  property  and  to  hold  only  the 
amount  specified.  No  sound  reason  for  giving 
such  unlimited  power  to  take,  while  limiting 
the  power  to  hold,  can,  as  it  seems  to  me,  be 
stated.  And  if  such  were  the  intent,  I  think 
it  would  have  been  plainly  stated  in  the  charter 
instead  of  trusting  to  such  a  conjectural  appli- 
cation to  lie  given  to  another  statute. 

The  counsel  cites  about  all  the  Mnriters  upon 
the  subject  of  corporations,  and  they  have  all 
adverted  to  this  distinction,  as  existing  in  rela- 
tion to  the  English  corporations  subject  to  the 
Mortmain  Statutes;  and  they  state  that  licenses 
to  hold  in  mortmain  were  granted  to  sudi 
bodies,  but  without  such  licenses  they  took  the 
title  to  the  real  property  aliened,  subject  only 
to  the  right  of  the  superior  lord  to  enter  and 
take  the  land  under  the  power  of  forfeiture. 

The  only  penalty,  therefore,  which  a  corpo- 
ration risked  when  it  took  lands  without  a 
license  in  mortmain  was  that  of  a  forfeiture  of 
the  land  to  the  next  superior  of  the  grantor, 
and  so  on  up  to  the  King;  and  the  counsel 
claims  that  in  this  State,  in  the  case  of  a  corpo- 
ration with  unlimited  power  to  take,  but  not 
to  hold  more  than  a  certain  amount,  the  penalty 
for  holding  more  is  that  the  State,  representing 
the  whole  people  and  standing  in  this  respect  m 
lieu  of  the  King  (there  being  no  mesne  lords), 
can  forfeit  the  charter  of  the  corporation  and 
thus  prevent  the  further  holding.  And  assum- 
ing this  to  be  the  fact,  he  uses  it  as  strengthening 
his  argument  as  to  the  existence  of  this  clear 
and  material  distinclion  between  taking  and 
holding  property. 

The  further  claim  is  then  made  that,  as  title 
to  the  property  has  vested  in  the  corporation, 
which,  in  holding  it,  has  become  subject  to  the 
forfeiture  of  its  charter,  the  heirs  or  next  of 
kin  of  the  testator  have  no  more  right  to  raise 
the  question  than  any  other  third  parties  who 
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have  DO'intelreflt  therein.  It  is  said  tbat  it  is  a 
matter  for  the  State  alone  to  take  cognizance 
of,  and  until  it  does,  the  corporation  holds  the 

Eroperty,  however  much  it  may  transcend  the 
mitation  prescribed  in  its  charter. 

The  counsel  states  accurately  the  Law  of 
Mortmain  in  England  and  its  consequences  of 
possible  forfeiture  of  the  estate  granted,  and 
until  forfeiture,  the  vesting  of  the  title  in  the 
corporation  indefeasible,  except  bj  the  re-en- 
trv  of  the  person  entitled  to  take  it  by  Yeason 
of  the  fori^iture.  But  the  circumstances  un- 
der which  lands  are  held  by  citizens  of  New 
York,  where  their  tenure  is  so  whdllv  different 
from  that  which  prevailed  in  England  when 
the  early  Mortmain  Acts  were  enacted,  render 
any  argument  in  regard  to  those  Acts  and  their 
effect  totally  inapphcable  to  the  case  of  a  cor- 
poration of  this  State. 

Taking  the  law  as  it  exists  in  our  statutes, 
including  the  special  provision  upon  the  sub- 
ject in  the  charter  of  the  university,  it  seems  to 
me  that  the  provision  therein,  limiting  the 
holding  of  property,  is,  as  I  have  said,  a  re- 
striction also  upon  the  power  to  take  in  excess 
of  the  specified  amount  As,  at  common  law, 
a  corporation  could  take  real  property  in  the 
same  way  as  an  individual,  the  consequence 
was  that,  in  England,  large  landed  possessions 
were  held  by  religious  corporations,  and  by 
reason  of  alienations  of  real  estate  to  them,  the 
services  due  by  the  vassal  to  the  lord  were  par- 
tially, if  not  totally,  paralyzed,  and  the  chief 
lords  lost  their  escheats.  This  was  a  con- 
stant! V  gro w ing  and  alarming  evil«  To  remedy 
the  dimcultv,  the  first  Mortmain  Act  was 
placed  in  Magna  Charta,  which  declared  all 
such  alienations  to  corporations  entirely  void, 
and  that  the  lands  should  revert  to  the  lord  of 
the  fee.  It  was  held,  however,  that  the  rever- 
sion must  be  accomplished  by  an  entry,  and 
then  and  from  that  time  there  was  a  forfeiture, 
the  corporation  having  taken  the  title  and  held 
the  property  until  such  forfeiture  by  re-entry. 
Shelf ord,  Mortmain,  8,  84;  1  Eyd,  Corp.  81; 
Grant,  Corp.  106. 

Other  statutes  upon  the  subject  were  sub- 
sequently enacted,  all  for  the  purpose  of  pre- 
venting the  great  accumulation  of  real  prop- 
erty in  the  hands  of  corporations;  and  they  <u1 
provided  substantially  for  a  re-entry  on  the  part 
of  the  next  superior  lord  whenever  lands  had 
been  aliened  in  mortmain,  and,  until  such  en- 
try enforcing  the  forfeiture,  the  corporation 
held  the  lanas.  There  was  one  law,  directed 
against  superstitious  uses  (28  Henry  VHI., 
cnap.  10),  which  provided  that  the  grant  to 
tuch  uses  for  more  than  twenty  years  was  ab- 
solutely void,  and  the  estates  thus  aliened 
would  have  gone  to  the  grantor  or  his  heirs, 
excepting  for  a  provision,  subsequently  made, 
giviu^  such  estates  to  the  King.  Wilmot's 
OpinioDS,  9,  10,  in  Atty-Gen.  v.  Mowyer,  vari- 
ously reported:  Ambl.  650,  671;  1  Dick  414;  8 
Ves.  Jr.  714;  5  Ves.  Jr.  800;  8  Ves.  Jr.  266. 

The  Mortmain  Statute  (9  Geo.  U,  chap.  86) 
renders  all  devises  to  charitable  uses  void. 
Shelf  ord.  Mortmain,  118-120. 

The  nature  of  the  tenure  of  real  property  at 
the  time  of  the  passage  of  the  early  Mortmain 
Acts  in  England  bears  no  resemblance  to  the 
tenure  by  which  a  citizen  of  this  State  holds 
lands.    Here  there  is  no  vassal  and  superior, 
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but  the  title  is  absolute  in  the  owner,  and  sub- 
ject only  to  the  liability  to  escheat.  N.  Y. 
Const,  art.  1,  §  18.  The  escheat  takes  place 
when  the  title  to  lands  fails  through  defect  of 
heirs.    N.  Y.  Const,  art.  1,  §  11. 

A  devise  to  a  corporation  which  is  forbidden 
to  take  (or  forbidden  to  hold,  if  the  word,  im- 
der  the  circumstances  of  the  case,  is  construed 
to  include  a  taking  also),  does  not,  therefore, 
give  a  title  subject  to  the  ri^ht  of  some  superior 
to  claim  a  forfeiture  of  the  land;  but  if  it  be  in 
violation  of  sr  statute,  I  think  the  devise  is  void, 
and  the  land  decends  to  the  heir  or  residuary 
devisee. 

We  have  not  in  this  State  re-enacted  the 
Statutes  of  Mortmain  or  generally  assumed 
them  to  be  in  force;  and  the  only  legal  check 
to  the  acquisition  of  lands  by  corporations  con- 
sists in  those  special  restrictions  contained  in 
the  Acts  by  which  they  are  incorporated,  and 
which  usually  confine  the  capacity  to  purchase 
real  estate  to  specified  and  necessary  objects. 
2  Kent,  Com.  282. 

Of  course  the  restrictions  contained  in  any 
eeneral  law,  if  applicable,  must  also  be  re- 
ferred to. 

There  is,  by  reference  to  our  laws,  no  such 
necessary  and  universal  distinction  between 
taking  and  holding  property  by  corporations, 
as  is  seen  in  the  I^ws  of  England  relating  to 
alienations  in  mortmain.  Whether  Uie  Legis- 
lature, when  using  language  providing  for  a 
limitation  upon  holding  property,  meant  to 
permit  an  unlimited  taking,  is  a  question  of 
legislative  intent;  and  I  think  the  general  in- 
ference would  be,  in  the  absence  of  some  plain 
and  controlling  circumstance  to  the  contrary, 
that  the  legislative  body  meant  to  limit  a  tak- 
ing as  well  as  a  holding  beyond  the  specified 
amount. 

As  is  said  in  the  Chamberlatn  Case,  this  is  ui 
accordance  with  the  policy  of  the  State,  a 
policy  which  has  been  recognized  as  existing 
for  many  years,  and  which  the  courts  have 
concurred  in  approving  and  carj^ng  out.  I 
do  not  think  the  statuto  (Laws  1779,  chap.  26» 
^  18)  touches  this  case.  It  provides  that  the 
absolute  property  of  tiie  lands,  etc.,  and  all 
rents,  franchises,  debts,  dues,  duties  and  serv- 
ices, escheats  and  forfeitures,  which  before 
the  9th  of  Jul  V,  1776,  vested  in  or  belonged  or 
were  due  to  the  Crown  of  Great  Britain,  were 
and  forever  after  the  9th  day  of  July,  1776, 
shall  be  vested  in  the.  i)eople  of  the  ocate,  in 
whom  the  sovereignty  and  seigniory  thereof 
are  and  were  unitra  and  vested. 

The  counsel  for  the  appeUantdoes  not  claim 
that  this  property  was  itself  forfeited  to  the 
State,  if  the  State  should  choose  to  enforce  the 
forfeiture.  His  claim  is,  as  I  understand  it^ 
that  if  the  university  exceeded  its  limitation  by 
holding  more  property  than  it  was  allowed  by 
law  to  nold,  a  cause  of  forfeiture  of  the  charter 
was  thereby  created,  and  that  in  enforcing 
such  forfeiture,  after  the  payment  of  the  debts 
of  the  corporation,  the  rest  of  the  property 
would  (as  he  insists)  probably  go  to  the  State, 
because  there  would  oe  no  living  claimant  to 
it  who  would  have  any  right  to  acquire  it.  A 
forfeiture  the  State  mav  clsim  and  may  en- 
force at  pleasure,  when  the  occasion  arises;  but 
it  is  a  forfeiture  of  the  charter  and  not  a  for> 
feiture  of  the  property  held  by  the  corporation. 
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It  Ib  further  claimed  that  this  distlnctioii  be- 
tween the  right  to  take  and  the  power  to  hold 
property  is  one  which  has  been  admitted  and 
enforced  in  the  Courts  of  England,  of  this  State 
and  of  the  other  State?  of  the  Union  for  a  Iod^ 
Dumber  of  years;  and  that  there  is  no  reason 
why  effect  to  such  a  distinction  should  not  be 
given  in  this  case,  the  result  bein/;,  as  is  stated, 
that  the  corporation  has  an  unlimited  right  to 
take  property,  and  also  an  unlimited  ri^ht  to 
hold  it  as  against  anyone  but  the  State  m  its 
capacity  of  Sovereign. 

There  is  undoubtedly  a  distinction  between 
the  right  to  take  and  the  power  to  hold  property 
under  some  circumstances,  the  only  question 
being  whether  the  Legislature  had  such  dis- 
tinction in  mind  and  meant  to  provide  for  it  in 
the  case  in  hand  It  is  said  that  an  alien  has 
the  right  to  take  property  bv  purchase,  but  he 
cannot  hold  it  as  against  the  State.  That  is 
so.  He  takes,  however,  a  defeasible  title,  good 
as  to  all  but  the  sovereign  power,  which  must 
take  it  upon  office  found  or  by  escheat. 
Wright  v.  Saddler,  20  N.  Y.  820. 

In  such  case  it  is  not  exactly  an  accurate  de- 
scription of  the  alien's  title  to  simply  say  that 
he  can  take  but  cannot  hold.  That  is  a  contra> 
diction  in  terms.  \f  he  take,  he  must  hold, 
if  for  but  a  fractional  part  of  a  second  of  time. 
The  expression  is  but  a  short  one  for  the  state- 
ment that  he  cannot  hold,  as  against  the  claim 
of  the  State,  where  proijeriy  made  and  en- 
forced. The  same  expression  is  used  in  the  case 
of  a  corporation  under  the  Mortmain  Laws, 
that  it  can  take  but  not  hold,  the  meaning  be- 
ing that  it  cannot  hold  as  ugainst  the  claim  for 
forfeiture  when  made  by  the  next  superior  lord 
of  the  grantor  of  the  lands.  That  the  words 
lose  all  their  meaning  when  wrenched  from  the 
drcumstanoes  under  which  they  were  used,  and 
applied  to  corporations  existing  by  virtue  of 
the  laws  of  this  State,  seems  to  me  a  plain 
proposition. 

Tlie  counsel  has,  however,  with  ereat  indus- 
try and  research,  dtcSd  a  number  of  cases  from 
our  own  courts  and  those  in  other  States,  where 
this  distinction,  he  claims,  has  been  a(hnitted, 
and  in  cases,  too,  where  the.principles  involved 
were  similar  to  the  case  at  bar  (one  or  two  be- 
ing, he  says,  precisely  like  it),  and  where  it  has 
been  held  that  in  such  cases,  although  the  cor- 
poration has  violated  the  law  of  its  being,  yet 
no  one  but  the  State  could  take  advantage 
thereof. 

I  think  that,  with  the  exception  of  one  case, 
thev  were  all  entirely  different  from  this  one, 
and  the  decisions  were  based  upon  a  totally 
different  and  perfectly  unassailable  ground. 

The  principal  case,  or  at  least  one  of  the 
early  ones,  is  that  of  Leazure  ▼.  EUUffat,  7 
8erg.  &  R  818,  which  arose  in  Pennsylvania 
and  was  decided  in  1821.  The  restriction  in 
the  Charter  of  the  Bank  of  North  America  was 
that  the  bank  should  not  purchase  and  hold 
property  excepting  under  cut:umstances  there- 
in stated.  The  directors  of  the  bank  accepted 
from  their  grantor,  William  Henry,  a  convey- 
ance of  his  land  (not  within  their  specified 
powers)  at  a  fair  price,  in  payment  of  a  debt, 
bona  fde,  due.  Tiie  question  was  whether  the 
corporation  could  hold  and  convey  a  title. 
Tilghman,  Gh.  J.,  said:  **  The  restriction  is 
that  the  bank  shall  not  purchase  and  hold.  Pur- 
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chasing  and  holding  are  very  different  things, 
and  the  consequences  of  each  are  very  differ^ 
ent.  To  purchase  and  hold  might  have  been 
thought  dangerous,  but  to  purchase,  subject  to 
the  Statutes  of  Mortmain,  which  authorized 
the  State  to  appropriate  the  land  to  its  own  use, 
could  be  attended  with  no  danger." 

The  court  there  held  that  some  portions  of  the 
Mortmain  Laws  of  England  were  in  force  in 
Pennsylvania,  to  the  extent  of  permitting  the 
State,  as  the  sovereign  lord,  there  being  no 
mesne  lords,  to  enter  and  claim  the  forfeiture, 
and  that  uniil  the  State  did  so  the  title  of  the 
corporation  was  good,  and  it  could  convey  such 
a  title  to  its  grantee.  No  such  laws  have  been 
in  force  in  this  State. 

Under  the  modem  acceptation  of  the  law 
regarding  corporations,  this  case  could  probably 
be  supported  on  an  entirely  different  ground, 
viz. :  that  it  was  an  executed  contract  or  con- 
veyance, upon  a  good  consideration,  and  that 
the  grantor  could  not  be  heard  to  dispute  his 
own  grant  under  the  circumstances;  and  that 
no  one  could  take  advantage  of  this  violation 
of  its  charter  by  the  corporation  excepting  the 
State,  which  could  proceed  to  forfeit  the  char- 
ter because  thereof.  The  case  is  no  authority 
in  this  State  for  the  proposition  that  none  but 
the  State  can  interfere;  nor  is  it  of  any  impor- 
tance upon  the  question  as  to  how  material  it  is 
to  note  the  absence  of  an  express  limiuition  in 
words  upon  the  power  to  take  property  under 
the  charter  of  the  university. 

Baird  v.  Bajikof  Washington,  11  Ser?.  &  R. 
411,  is  a  somewhat  similar  case,  and  decided 
also  upon  the  authority  of  Leazure  v.  HillegM, 
9upra,  Qaundie  v.  iforthampton  Water  CoTn- 
pany,  7  Pa.  288,  decided  in  1847,  refers  to  the 
Leazure  Case,  It  was  also  a  case  where  the 
contract  was  on  a  ^ood  consideration,  and  the 
company  had  the  right  to  contract  for  the  land 
and  pay  for  it,  and  a  deed  for  value  would  vest 
in  it  a  good  title,  subject  to  the  right  of  tiift 
State  to  interfere,  etc. 

The  case  of  Runyan  v.  Cosier,  89  U.  B.  14 
Pet  122  [10  L.  ed.  882],  decided  hi  1840,  upon 
appeal  from  the  Circuit  Court  in  Pennsylvania, 
was  decided  with  express  reference  to  the  stat- 
ute of  that  State,  passed  April  6, 1883,  relative 
to  escheats,  whicn  permitted  the  corporation 
to  retain  the  title,  subject  to  be  devested  at  any 
time  by  the  Commonwealth.  The  decision 
was  put  upon  the  ground  of  the  Act  of  1888 
and  tne doctrine  of  the  Supreme  Court  of  Penn- 
sylvania in  the  Leazure  Case.  These  are  the 
cases  cited  from  the  Pennsylvania  Courts;  and 
it  is  plain  they  furnish  no  support  for  the  con- 
tention in  this  case,  in  the  absence  of  those 
Laws  of  Mortmain  upon  which  they  were 
founded.  « 

There  is  one  case,  however,  which  has  been 
decided  by  the  Supreme  Court  of  the  United 
States  upon  the  question  of  who  may  take  ad- 
vantage of  a  violation  of  the  charter  in  rela- 
tion to  the  power  to  hold  propeity,  which  comes 
very  near  the  case  at  bar.  The  decision  of 
that  court  goes  quite  a  distance  towards  sus- 
taininir  the  contention  of  the  appellant's  coun- 
sel, although  there  was  another  ground  upon 
which  the  decision  could  rest.  The  very^  ^reat 
respect  which  we  all  feel  for  any  decision  of 
the  federal  court  of  last  resort,  and  for  any 
opinion  given  by  its  learned  and  able  judges. 


891 


Nbw  ToSK  CODi^T  OF  Afpxalb. 


Not., 


even  in  cases  wbere  it  is  not  binding  apon  U8» 
renders  it  necessary  to  examine  tlie  case  with 
some  care.  The  case  is  Jomm  y.  HaJbenham,  107 
U.  8. 174  [27  L.  ed.  401].  The  head  note  is: 
"  Restrictions  imposed  by  the  charter  of  a  cor- 
poration upon  the  amount  of  property  it  may 
nold  cannot  be  taken  advantage  oi  coilateraUr 
by  private  persons,  but  only  in  a  direct  proceea«> 
ing  by  the  State." 

The  ti^tatrix,  a  resident  of  the  State  of 
Ckorgia  at  the  time  of  her  death,  devised  and 
bequeathed  to  the  Georgia  Historical  Society 
certain  land  for  the  purposes  of  maintaining  a 
historiciJ  society,  etc.  The  corporation  was 
incorporated  in  1839,  and  had  power  to  pur- 
chase, take,  hold,  etc,,  lands  and  tenements, 
provided  tiie  clear  annual  income  of  such  real 
and  personal  estate  should  not  exceed  the  sum 
of  $0,000.  It  was  admitted  that  the  net  in- 
come of  the  corporation  from  property  held  by 
it  at  the  time  of  the  death  of  the  testatrix  was 
between  $8,000  and  $4,000,  and  that  the  in- 
come of  the  property  bequeathed  to  it  by  her 
will  would  add  $7,000  to  that  income.  The 
appellants,  who  were  the  heirs  at  law  and  next 
of  kin  of  the  testatrix,  claimed  that  the  gift 
was  void  in  toto,  as  it  gave  more  than  the  cor- 
poration was  allowed  to  take  or  hold.  The 
court,  per  Gray,  J.,  stated  the  answer  to  such 
proposition  in  the  lanffuiige  of  the  head  note 
above  quoted,  and,  without  argument,  referred 
in  support  of  such  doctrine  to  five  cases  viz.: 
Runyan  v.  Ooster,  89  U.S.  14  Pet.  122, 131  [10  L. 
ed.  8821;  Smith  v.  E^^edey,  79  U.  S.  12  Wall. 
858.  861  [20  L.  ed.  480. 4811;  Bogardm  v.  TWn- 
ity  Church,  4  Sandf.  Ch.  ^,  758;  DeCamp  v. 
DobbiM,  29  N.  J.  Eq.  36;  Dani%  v.  Old  CoUmy 
B,  Co.  131  Mass.  258, 278. 

Upon  looking  at  those  cases  I  have  been  un- 
able to  find  that  they  decide  the  principle  they 
are  cited  to  sustain.  It  seems  to  me  that  the 
ouestion  was  not  really  and  fully  presented, 
discussed  or  decided  in  any  of  them. 

The  first  case,  Runyan  v.  Coster,  supra,  has 
already  been  cited  and  sufficiently  discussed. 
It  was  decided  upon  the  express  Statute  of 
Pennsylvania,  and  can  be  no  authority  for  the 
general  doctrine  stated  by  Mr.  Justice  Gray  in 
his  opinion. 

The  next  case  is  Smith  v.  Shedey,  79  U.  8. 12 
Wall.  85&-361  r20  L.  ed.  480,  481].  The  bank 
in  that  case  haa  been  incorporated  by  an  Act 
of  a  Territorial  Legislature,  where  a  law  of 
Congress  was  in  force  providing  that  no  Act 
of  such  a  Legislature,  incorporating  a  bank, 
should  have  any  force  until  approval  by  Con- 
gress. The  bank  had  power,  under  the  Terri- 
torial Act,  "  to  buv  and  possess  property  of 
every  kind.*  Lana  was  sold  to  it  for  a  money 
consideration  paid  by  it.  Hr.  JusticeI>B.\iB^ia 
ois  opinion,  said: 

"  It  is  insisted,  however,  as  an  additional 
ground  of  objection  to  this  deed,  that  the  bank 
was  not  a  competent  grantee  to  receive  tide. 
...  It  could  not  legally  exercise  its  powers 
untfl  the  approval  of  Congress  wasobtniiicHi; 
but  this  defect  in  its  constitution  cannot  lie 
taken  advantage  of  collaterally  .  .  .  Con- 
ceding the  bank  to  be  guilty  of  usurpntion,  it 
was  still  a  bodv  corporate  de  /o^  exercising;  nt 
least  one  of  the  functions  which  the  LcgiKln- 
ture  attempted  to  confer  upon  it;  and  in  such 
a  case  the  party  who  makes  a  sale  of  real  estate 
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to  it  is  not  in  a  position  to  question  its  capacity 
to  take  the  title  after  it  has  paid  the  considera-    / 
tion  for  the  purchase." 

This,  as  it  seems  to  me,  is  also  very  far  from 
authority  for  the  proposition  for  which  it  is 
cited.  The  mntor  dealt  with  it  as  a  corpora^ 
tion,  receiveii  its  money,  and  should  not  be 
heard  to  deny  or  ijuestion  its  existence. 

The  next  case  cited  by  the  learned  Judge  is 
Bogardus  v.  Triniti/  Church  A  StLndt  Ch.  633, 
vice-chancellor's  opinion,  720^758,  as  to  the  point 
in  question.  It  was  provided  that  the  church 
could  not  hold  more  than  an  income  of  £500. 
The  fact  was  that  when  the  grant  in  question 
was  made  it  did  not  hold,with  the  grant,  nearly 
as  much  as  it  was  allowed.  Then  the  vice- 
chancellor  said,  if  it  did,  it  was  a  question  be- 
tween the  corporation  and  the  sovereign  power 
in  which  individuals  have  no  concern,  and  of 
which  they  cannot  avail  themselves  in  any 
mode  against  the  corporation.  This  was  mere 
obiter.  The  question  was  not  involved  nor  de- 
cided. It  was  not  a  case  of  a  devise  to  a  cor- 
poration holding  at  the  time  of  the  devise  more 
property  than  the  law  permitted,  and  where  the 
question  was  whether  such  devise  was  good, 
and,  if  bad,  whether  the  property  (not  devised 
by  a  valid  aevise)  passed  to  the  heirs. 

The  defense  of  the  defendant  was,  among 
others,  adverse  possession,  and  that  defense 
prevailed.  The  case  referred  to  by  the  vice- 
chancellor  (Humbert  v.  Trinity  Churc^i,  24 
Wend.  587,  604,  629)  did  not  decide  the  ques- 
tion either.  The  ground  of  the  decision  was 
that  the  plaintiff's  cLiim  was  barred  by  the 
Statute  01  Limitations.  Cowen,  J,,  says  (p. 
605):  Admit  that  the  law  will  cast  no  title  on 
the  corporation,  the  answer,  in  the  words  of 
the  statute,  is  equally  fatal.  You  have  been 
out  of  possession  for  more  than  twenty  years, 
and  are  thus  disqualified  to  maintain  an  action 
to  recover  your  land  against  me  or  anv  other." 
It  was  a  decision  upon  a  question  of  adverse 
possession. 

Senator  Furman  (page  629)  in  his  opinion, 
assumes  from  the  evidence  that  the  real  estate, 
when  received,  counting  all  defendant  ever 
had.  did  not  amount  to  the  limitation  of  £500. 
He  adds,  in  giving  another  view  of  the  case, 
that  the  "Restriction  is  a  mere  question  of  gov- 
ernmental polic^r,  and  individuals  as  such  have 
nothing  to  do  with  it,  and  no  control  over  it. 
That  it  is  only  voidable  at  the  instance  of  the 
supreme  power."  He  cited  no  authorities 
and  (he  question  was  not  before  hiuL 

The  case  is  onl^  authority  for  the  propoal- 
tion  that  a  corporation  can  insist  upon  a  title  to 
property  by  adverse  possession  which,  when 
proved,  is  as  potent  to  close  the  mouth  of  • 
claimant  to  the  property  in  the  case  of  a  cor- 
poration as  in  that  of  an  individual  To  same 
elTcct,  Jlarpendino  v.  Reformed  Protestant 
Dutch  CJvrcJt,  41  U.  S.  16  Pet.  455  [10  L.  ed. 
10201;  Bogardus  v.  Trinity  Church,  4  Paige^ 

I7y. 

Then  comes  the  cnse  of  De  Camp  v.  DMins^ 
20  N.  J.  Eq.  86,  which  was  a  devise  to  a  char- 
itable corporation  claimed  to  have  been  re- 
stricted to  a  holding  of  propertvto  the  amount 
of  $2,000  annual  viuue.  The  chancellor  found 
that  by  a  later  statute  the  restriction  did  not 
exist.  He  then  ^ve  a  dictum  that  if  a  corpo- 
ration takes  land  by  grant  or  devise,  in  trustor 
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eiherwiae,  which  by  its  charter  it  cannot  hold, 
its  title  is  cood  as  against  third  persons  and 
strangers;  the  State  afone  can  interfere. 

This  dictum  is  opposed  by  another  distin- 
guished Judge  of  Kew  Jersey  (Chief  Justice 
Beasley),who,  on  appeal  to  the  court  of  errors 
and  appeals  in  the  same  case,  took  occasion,  in 
delivering  the  unanimous  opinion  of  the  court, 
while  afSrmlng  the  Judgment  below,  to  dissent 
from  any  such  view  of  the  law.  I  shall  have 
occasion  to  refer  to  the  case  again.  'De  Camp 
V.  DMin9  (on  appeal),  81  N.  J.  Eo.  671,  690. 
The  New  Jersey  (kue  cannot,  therefore,  be  re- 
garded as  the  least  authority  for  the  main 
proposition  under  discussion. 

The  last  case  cited  bv  the  learned  Justice  Is 
that  of  Davis  v.  Old  Colony  Railroad  Company, 
181  Mass.  258-278.  The  case  decides  that  a 
railroad  company  had  no  power  to  guaranty 
the  payment  of  the  expenses  of  a  musical  fes- 
tival, although  it  was  expected  that  profits 
would  result  to  the  railroad  company  there- 
from. 

Incidentally,  and  as  part  of  the  general  ar- 
gument; the  court,  in  the  opinion,  at  page  278, 
mentions  the  doctrine  contained  in  the  Zeazure 
Case,  supra,  and  in  Old  Colony  B,  Qnnpany  v. 
Eeans,  6  Gray,  25.  Neither  case  decides  the 
question,  and  it  was  not  involved  in  either. 

This  completes  the  examination  of  the  cases 
dted  in  the  opinion  in  Jones  v.  Habersham;  and 
I  think  that  it  cannot  be  said  that  they  really 
furnish  w\y  very  secure  foundation  for  the  doc- 
trine contained  in  that  case;  and  I  think  the 
doctrine  is  opposed  to  the  principle  of  the 
Chamberlain  Case,  supra,  decided  by  this  court. 
The  other  cases  cited  in  the  printed  ar^ment 
of  the  counsel  for  the  appellant  are  mostly  cases 
where  a  corporation  has  contracted  with  parties 
on  a  valid  consideration,  and  where  a  convey- 
ance has  been  made  and  then  it  is  sought  to 
raise  th6  question  as  to  the  power  of  the  corpo- 
ration to  take  or  convey  a  title;  and  it  has  been 
held  that  in  such  cases  of  an  executed  conti-act, 
if  the  corporation  has  violated  the  statute,  the 
piarties  seeking  to  set  up  such  violation  would 
not  be  heard,  and  in  such  case  none  but  the 
State  would  be.  That  one  who  contracts  with 
a  corporation  shall  not,  under  such  circum- 
stances, be  heard  to  raise  the  question,  is,  in 
substance,  the  principle  decided. 

Such  are  the  cases,  in  substance  and  prin- 
ciple, of  CmoeU  v.  Colorado  Springs  Co,  100  U. 
S.  65  [25  L.  ed.  5471;  Hough  v.  Cook  County 
Land  Go.  78  HI.  &;  Alexander  v.  ToUeston 
aub,  110  HI.  65;  Barnes  v.  8uddard,  4  West. 
Rep.  184,117111.  287;  Cal.  State  Teleg.  Co,  v. 
AUa  Teleg.  Co.  22  Cal.  898;  i^a^ewui  Water  d  Min. 
Oo.Y.  Clarkin,  14  Cal.  544;  Hayward  v.  David- 
mm,  41  Ind.  212;  Baker  v.  N^,  78Ind.  68;  Chi- 
cago, B.AQ.R.  Oo.Y.  Lems,SS  Iowa,  101;  Land 
V.  Coffman,  50  Mo.  243;  Chambers  v.  St.  Louis, 
29  Mo.  576;  Barrow  v.  Nashville  <fe.  O,  Turp. 
Co.  9  Humph.  804;  Baker  v.  Northwestern 
Guaranty  Loan  Co.  86  Minn.  185;  Mo.  Valley 
Land  Co,  v.  BushneU,  11  Neb.  192. 

I  have  examined  all  of  these  cases,  and  while 
the  facts  are,  of  course,  not  precisely  similar, 
yet  in  not  one  of  them  does  the  fac^t  exist  of  a 
devise  of  prop^y  to  a  corporation,  which  It 
cannot  hold  because  the  limitation  has  been 
reached  provided  for  by  statute;  and,  of  course, 
no  doctrine  that  in  such  a  case  the  heirs  cannot 
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claim  the  property  is  advanced.  In  most  of 
them  the  court  looks  upon  the  question  as  one 
of  a  forfeiture  of  the  charter  on  account  of  a 
violation  of  some  limitation  therein  contained; 
and  in  such  case,  it  is  said,  none  but  the  Sov- 
ereign can  raise  such  question. 

Thd  case  of  Hay  ward  v.  Davidson,  41  Ind. 
212,  was  that  of  a  devise  of  real  estate  to 
county  commissioners  for  the  use  of  the  coun- 
tv.  The  court  held  that  the  county  was  au- 
thorized to  acquire  and  hold  title  to  real  prop- 
erty for  some  purposes,  and  it  could  not  be 
made  a  question  by  anyone  except  the  State 
whether  or  not  real  estate  acquired  by  such 
county  has  been  thus  acquired  for  authorized 
purposes  or  not.  That  the  title  passed  under 
the  power  of  the  county  to  take  real  estate  for 
some  i^urposes;  but  the  court  also  said  if  tlie 
charter  or  the  law  has  forbidden  a  corporation 
to  take,  then  a  deed  or  devise  passes  no  title. 

In  the  case  at  bar,  where  the  statute  author- 
izes the  corporation  to  hold  not  exceeding  a 
limited  amount,  is.it  not  the  same  thing  in 
substance  as  a  prohibition  against  holding  and, 
therefore,  a  prohibition  against  takitie,  an^ 
more?  And  when  the  limit  is  reacheo,  is  it 
not  the  same  as  an  original  prohibition  against 
taking  any? 

In  Chambers  v.  St,  Louis,  supra,  the  court 
held  idso  that  there  was  a  right  in  the  city  to 
tcdce  and  hold  lands;  and  if  there  were  a  cai>aci- 
ty  in  the  vendor  to  convey,  so  soon  as  tbere 
was  a  conveyance  there  was  a  complete  sale; 
and  if  the  corporation  in  purchasing  violates 
or  abuses  the  power  to  do  so,  that  is  no  con- 
cern of  the  vendor  or  his  heirs.  It  is  a  matter 
between  the  State  and  the  city.  This  case 
rests  upon  the  same  principle  above  alluded  to. 

In  the  case  of  Vidal  v.  Oirard,  48  U.  S.  2 
How.  127  [11  L.  ed.  205],  the  trusts  created  by 
the  will  of  Stephen  Girard  were  held  valid,  and 
the  court  said  that  in  such  a  case,  if  the  corpo- 
ration were  incompetent  to  execute  them,  the 
heirs  could  not  take  advantage  of  such  fact,  as 
that  could  only  be  done  by  the  State  by  quo 
warranto  or  other  Judicial  proceeding,  lliis  is 
upon  the  ground  that  the  trust  was  a  valid 
trust,  and  if  so,  and  the  corporation  as  such 
had  no  power  to  execute  it,  the  trust  did  not 
for  that  reason  fail;  but  upon  the  failure  of 
the  corporation  for  lack  of  power  to  execute  it, 
a  court  of  equity  would  appoint  a  new  trustee. 
Of  course  the  heirs  had  no  interest  in  the  ques- 
tion when  once  the  trust  was  declared  valid, 
whether  the  corporation  was  exceeding  its  pow- 
er in  taking  upon  itself  the  execution  of  the  trust 
or  not.  They  had  no  title  to  or  any  further 
interest  in  the  property.  They  stood,  there* 
fore,  in  respect  to  the  corporation,  as  any  other 
strangers.  The  case  does  not  aid  the  appel- 
lant upon  the  matter  under  review. 

I  have  not  yet  referred  to  all  the  cases  cited 
by  the  indefatigable  counsel  for  the  appellants, 
but  I  have  read  them  all,  and  in  not  one  is  the 
question  fairly  up  and  decided  in  the  way  he 
asks  the  court  to  decide  this  case. 

The  cases  decided  by  the  Supreme  Court  of 
the  United  Stat^,  known  as  the  National  Bank 
Mortgaging  Cases,  are  cited  to  sustain  the  view 
of  counsel.  Oenesee  Nat,  fiank  v.  Whitney, 
108  U.  S.  99  m  L.  ed.  4431;  Fortier  v.  New 
Orleans  Nat,  Bank,  112  U.  S.  439  [28  L.  ed 
764]. 


aM 


New  York  Coubt  of  Api»KAL& 


Nov., 


They  were  cases  where  the  bank  took  a 
mortgage  from  a  party  to  secure  future  ad- 
▼auces  (agaiost  the  Act  of  Congress),  which 
advances  it  subsequently  made,  and  for  the 
nonpayment  of  which  it  attempted  to  fore- 
close the  mortgage,  when  the  mortgagor  set  up 
the  violation  of  tne  Act.  The  court  held  that 
the  Act  did  not  make  the  security  void,  and 
that  the  government  meant  that  the  only  pen- 
alty shomd  be  the  ri^ht  of  the  government  to 
proceed  against  the  bank  for  a  judgment  of 
ouster  and  dissolution.  Certainly  uie  party 
who  had  contracted  with  the  bank,  and  had 
obtained  its  money  on  the  faith  of  the  security, 
had  no  equity  in  his  claim.  It  is  not,  however, 
in  the  least  analogous  to  the  subject  under  dis- 
cussion. Yet  even  in  that  case  this  court  held 
that  the  mortgasre  was  void  because  taken  in 
violation  of  the  National  Banking  Act  (Crocker 
V.  Whitney,  71  N.  Y.  161);  and  it  was  stated  as 
the  undoubted  law  of  this  State  that  a  contract 
made  in  violation  of  a  statute  is  void,  and  it  is 
immaterial  that  it  is  not  so,  declared  in  the  stat- 
ute itself,  and  that  a  security  taken  in  violation 
of  a  statute  is  void. 

As  the  case  involved  the  construction  of  an 
Act  of  Congress,  an  appeal  was  taken  to  the 
federal  supreme  court,  where  the  judgment 
was  reversed  and  the  penalty  for  a  violation  of 
the  ^ct  was  held  to  consist  in  the  right  of  the 
government  to  proceed  against  the  bank  for  a 
forfeiture  of  its  charter,  and  the  security  was 
held  valid* 

The  counsel  refers  to  the  general  doctrine  of 
ultra  vires  in  respect  to  corporations,  and  shows 
that,  as  matter  of  fact,  corporations  have  power 
to  violate  the  law  of  their  existence,  or,  in 
other  words,  to  do  wrong;  and  he  cites  Bissell 
V.  Michigan  Southern  &  (Jo.  22  HI.  Y.  259; 
WMney  Arms  Co.  v.  Barlow,  68  N.  Y.  68; 
Atlantic  State  Bank  v.  Sawry,  82  N.  Y.  282; 
Rider  Life  Raft  Co,  v.  Roach,  97  N.  Y.  878. 

The  theory  upon  which  the  plea  of  ultra 
vires  is  examined  is  that  it  will  not,  as  a  gen- 
eral rule,  prevail,  whether  interposed  for  or 
against  a  corporation,  when  it  will  not  advance 
justice,  but  will  accomplish  a  legal  wrong. 
See  above  eases, 

I  do  not  perceive  that  any  assistance  accrues 
to  the  appellant  from  a  presentation  of  this 
doctrine.  There  is  no  question  between  these 
parties  of  a  contract  nature,  nor  any  fact  which 
ought  to  preclude  the  respondents  from  setting 
up  any  le^l  bar  to  the  right  of  the  corporation 
to  take  title  to  property  which  thev  claim 
either  as  heirs  at  law  or  as  legatees  or  aevisees. 

The  cases  of  Re  K  T,  Mllevated  Railroad 
Company,  70  N.  Y.  827,  888,  and  Moore  v. 
Brooklyn  City  Railroad  Company,  10  Cent 
Rep.  497, 108  N.  Y.  98, 104, 18N. Y.  State  Rep. 
97,  are  cited  to  show  that  none  but  the  Sov- 
ereign can  take  advantage  of  a  forfeiture  of  the 
charier,  and  that  must  be  in  a  direct  proceed- 
ing against  the  corporation.  The  principle  is 
undenied.  But  in  a  case  like  this  it  is  no  for- 
feiture that  is  being[  insisted  upon.  It  is  sim- 
ply a  question  of  title  to  the  property;  and, 
provided  it  has  not  been  legally  devised  or  be- 
queathed, it  necessarily  vests  in  the  heir  or 
next  of  kin. 

But  it  is  said  that  where  property  is  given  to 
a  corporation  which  has  power  to  take  or  hold 
under  some  circumstances,  the  title  vests  in  the 
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corporation,  for  otherwise  the  State  would 
never  obtain  the  right  to  forfeit  even  the  char- 
ter for  a  violation  thereof.  The  argument  is, 
the  corporation  would  answer  a  claim  to  for- 
feit the  charter  by  the  fact  that  the  charter 
precluded  it  from  taking  such  property,  and, 
therefore,  as  it  could  not,  it  haa  not  done  so. 
I  do  not  see  the  force  of  the  arc:ument  The 
charter  may  preclude  the  rightful  taking  of  the 
property  by  the  corporation,  and  may  prevent 
the  legal* title  from  vesting  in  it;  but  that  has 
nothing  to  do  with  the  fact  that  nevertheless 
the  corporation  has,  as  a  physical  act,  taken 
the  property  and  may  be  insisting  upon  its 
right  to  keep  it  as  matter  of  law.  In  such  case 
can  there  be  any  doubt  that  the  corporation  has 
taken  and  is  holding  the  property  as  its  own 
and  in  defiance  of  the  charter,  and  that  it  may 
be  punished  by  having  its  charter  forfeited, 
although  the  rightful  owner  of  the  property 
may  thereafter  obtain  his  own?  The  fact  that 
he  does  obtain  it  is  no  answer  to  the  other  fact 
that  the  corporation  had  taken  it,  nor  is  it  any 
legal  answer  to  the  claim  of  forfeiture  of  the 
charter  on  the  part  of  the  State  that  it  was  un- 
successful in  continuing  to  hold  the  property 
against  the  charter  provisions. 

Although  we  never  adopted  or  enacted  the 
English  Statutes  of  Mortmain,  yet  in  this  as  in 
other  States  we  have  a  decided  mortmain  policy. 
It  is  found  in  our  statute  in  relation  to  wills,  pro- 
hibiting a  devise  to  a  corporation  unless  special- 
ly permitted  by  its  charter  or  by  some  statute 
to  take  property  by  devise. 

''It  is  a  Statute  of  Mortmain,  resting  on  a 
mortmain  policy  as  distinctly  as  any  Act  of 
the  British  Parliament  .  .  The  necessity  is 
recognized  of  forbidding  the  acquisition  by 
will,  unless  the  Legislature,  in  granting  the 
charter,  and  in  full  view  of  the  reasons  tor  so 
doing,  think  proper  to  confer  Uie  power  in  ex- 
press terms  .  .  .  Nor  is  this  necessity  by  any 
means  a  fanciful  one.  It  is  eminently  praise- 
worthy to  give  in  the  interest  of  churity  and 
religion.    But  in  the  last  hours  of  life  exag- 

gerated  impressions  of  charitable  or  religious 
utv  often  obscure  the  judgment  of  men  and 
subject  them  to  undue  innuence  and  persuar 
sion.  Against  these  the  statute  is  intended  to 
j^uard,  because  it  is  in  behalf  of  associations 
incorporated  for  pious  and  benevolent  purposes 
that  the  sentunenta  of  men  in  such  eltuations 
are  most  generally  appealed  to.  The  enactment 
is,  therefore,  prohibitory,  and  it  ought  to  be  ex- 
pounded and  applied  in  that  sense.  Per  Corn- 
stock,  Ch.  J,,  in  Downing  v.  Mar^aU,  28  N.  Y. 
866,887. 

"Judges  have  given  the  widest  possible  scope 
to  statutes  in  restraint  of  the  disposal  of  prop- 
erty in  mortmain,  and  have  been  astute  in  their 
arguments  for  the  application  of  such  statutes 
to  cases  as  they  arose."  Per  Gibson,  Ch.  J., 
Hillyard  v.  MtUer,  10  Pa.  826. 

The  courts  ought  not  to  impute  an  intent  to 
the  Legislature  not  clearly  expressed,  in  direct 
hostility  to  the  traditions  and  policy  of  the  past 
...  Claiming  property  and  seeking  the  aid  of 
the  courts  to  reach  it,  the  corporation  can  rely 
only  on  the  warrant  and  authority  conferred  by 
law,  and  cannot  claim  in  transgression  or  excess 
of  that  authority  .  .  .  Doubtfess,  the  restric- 
tion upon  corporations  is  a  governmental  reg- 
ulation, and  one  of  policy,  and  to  be  enforced 
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\y  the  government;  but  an  indiTidual  wboee 
Interests  will  be  affected  by  a  transgression  of 
the  rule  may  assert  and  insist  upon  the  limit- 
ation as  a  restriction  upon  the  power  of  the 
corporation  to  take."  Per  Allen,  J,,  io  CTiam- 
berlain  v.  Chamberlain,  48  N.  Y.  424-489. 

Under  our  General  Statutes  upon  the  subject 
of  the  right  to  take  or  hold  property  by  cor- 
porations, and  reading  them  in  connection  with 
the  proYisions  of  the  charter  of  the  university, 
we  should  be  astute  in  our  arguments  against 
the  application  of  the  Mortmain  Btatntea  in- 
stead of  in  favor  of  them,  If  we  should  decide 
that  the  langua|B;e  of  the  charter  did  not  apply 
as  well  to  a  takmg  as  to  a  holding  of  property 
beyond  the  expreffied  limit. 

There  can  be  no  doubt  that  It  is  the  law,  in 
this  State  at  least,  that  if  there  be  a  prohibition 
against  the  taking  of  property  beyond  a  certain 
amount  or  value,  a  devise  or  beauest  to  a  cor- 
poration of  property  which  will  exceed  the 
amount  or  value  which  the  corporation  is  per- 
mitted to  take,  will  be  void  for  the  excess. 
This  is  expressly  decided  in  the  Vhamberlain 
Case,  and  we  think  it  was  riehtly  decided. 
"Sot  is  there  any  doubt  that  in  such  a  case  the 
heirs  or  next  of  kin  can  raise  the  question. 
This  was  also  decided  in  the  same  case.  See 
nlaoWhtte  v.  Howard,  48  N.  Y.  144. 

When  we  come  to  the  conclusion,  therefore, 
that  this  university  is  by  law  precluded  (or  was 
precluded  at  the  time  of  the  death  of  Mrs. 
fiske)  from  taking  more  than  the  amount  of 
property  limited  in  its  charter,  we  bring  the 
case  precisely  within  the  rules  laid  down  in  the 
cases  Just  cited. 

The  language  of  Chief  JunUee  Beasley,  in 
the  case  olDe  Camp  v.  JJobbins,  81  N.  J.  £q. 
680,  is  very  appropriate  here.  He  says:  "Nor 
can  I  assent  to  the  other  proposition  that  if,  as 
the  contention  assumes,  this  beauest  is  violative 
of  the  law  if  carried  into  effect,  none  but 
the  State  can  intervene,  I  find  no  warrant  for 
such  a  doctrine,  either  in  the  legal  principles 
belonging  to  the  subject  or  in  the  adjudica- 
tions. There  can  be  no  donbt  that  there  are 
cases  in  which,  when  a  corporation  has  ac- 
quired rights  of  property  to  an  extent  or  in  a 
manner  unwarranted  by  its  charter,  no  one  but 
the  public  can  have  the  right  to  compUin.  A 
grantor  making  title  to  a  corporation  might  be 
estopped  from  questioning  the  effect  of  his  own 
conveyance.  SJo  a  mere  stranger  oould  not 
question  such  a  corporate  title.  But  I  have 
not  observed  anv  decision  that  asserts,  when  a 
title  is  created  by  devise  which  vests  in  a  cor- 
poration, for  its  own  use,  a  larger  quantity  of 
property  than  the  laws  authorize,  that  the  heir 
•t  law  has  no  right  to  make  objection.  The 
authorities  referred  to  do  not  lend  countenance 
to  such  a  doctrine." 

The  learned  Judge  refers  to  the  cases  of  Bo- 
ffardus  v.  Trinity  Uhnreh  and  Leaeure  v.  HiUe- 
ffos  (both  cited  supra),  and  continues:  "These 
cases  rest  on  the  obvious  principle  that  the 
capacity  of  the  corporate  body  to  become  the 
erantee  in  the  given  case  cannot  be  challenged 
Sy  a  party  who  does  not  stand  in  a  position  to 
raise  the  question.  In  such  a  position  it  would 
be  true  that  the  State  alone  could  object  to 
such  corporate  Act.  But  such  instances  are  to 
be  discriminated  from  that  other  class,  where 
the  corporation  claims  to  take  and  hold  by  de- 
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vise,  in  contravention  of  law,  and  the  heir  of 
the  devisor  is  the  party  complaining.  In  this 
latter  situation  the  doctrine  enforced  in  the 
cases  cited  does  not  apply  ...  I  have  no  doubt 
that  the  heir  at  law  has  a  standing  in  court  to 
raise  such  a  contention,  and  that  in  a  court  of 
equitv  he  would  be  entitied  to  prevail  if  he 
coula  succeed  in  establishing  the  proposition 
on  which  such  defense  rests.".  The  court  af- 
firmed the  judgment  below,  on  the  ground  that 
the  corporation  was  not  prohibited  urom  taking 
the  property.    • 

The  counsel  claims,  however,  that  a  devise 
to  a  corporation  vests  the  title  in  it,  so  far  as 
the  question  of  capacity  is  concerned,  when- 
ever it  would  in  the  case  of  a  sale  for  a  valu- 
able consideration.  Hence,  he  says  that  the 
cases  of  sales  above  cited  are  decisive  of  this, 
if  they  be  admitted  as  well  decided.  In  the 
case  of  an  executed  sale,  however,  the  question 
of  tUtra  vires,  as  set  forth  in  the  modem  cases, 
comes  in  play;  and  the  question  of  a  want  of 
title  in  the  coi-poration  in  such  case  would  not 
be  permitted  to  be  raised  by  the  grantor  or  his 
heirs,  because  it  would  be  against  justice  and 
would  accomplish  a  lend  wrong.  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

The  question  of  an  executed  gift  without 
consideration  by  a  donor,  by  an  araolute  deliv- 
ery to  a  corporation  without  power  to  take,  is 
also  instanced;  and  the  question  is  asked 
whether  the  title  vests  in  such  a  case  in  the 
corporation  so  that  the  donor  or  his  heirs  could 
not  recover  it  back;  and  if  it  does,  the  counsel 
asks:  Where  is  the  difference  in  the  two  cases? 
It  is  time  enough  to  decide  such  a  case  when  it 
arises.  But  it  seems  to  me  there  is  a  decided 
difference.  In  the  one  case  the  gift  is  made 
inter  tivos  by  the  absolute  owner,  and  it  Is 
made  effectual  as  to  him  bj  a  delivery.  In 
such  case  it  would  seem  that  he  stands  in  no 
position  to  ask  the  aid  of  the  court  to  get  him 
out  of  a  situation  into  which  he  voluntarily  en- 
tered with  his  eyes  open,  and  the  court  might 
well  say  to  him  that  he  stood  in  no  position  to 
attack  the  right  of  his  donee  to  property  which 
he  freely  and  absolutely  gave  it.  As  to  his 
heirs  it  could  be  said  that  their  ancestor  had 
made  a  disposition  of  prooerty  which  was  abso- 
lutely his  own  in  his  lifetime,  and  in  such  a 
way  that  he  could  not  Question  its  validity,  and 
that  as  he  could  not,  they,  succeeding  only  to 
his  rights,  were  alike  disabled. 

In  the  case  of  a  devise,  however,  the  case  is 
essentially  different.  The  will  does  not  take 
effect  until  the  testator's  death;  and  then,  if  his 
property  is  not  legally  devised  or  bequeathed, 
no  titie  vests  for  a  single  moment  in  the  devisee 
or  legatee,  but  it  vests  instantiy  in  the  heir  or 
next  of  kin;  and  the  corporation  claiming  un- 
der the  will  asfai  the  aid  of  the  law  to  give  the 
property  to  it,  and  in  so  doing  it  must  show 
tiie  authority  it  has  to  take.  And  if  there  were 
only  a  prohibition  in  words  against  holding  the 
property,  would  the  law  not  be  doing  a  vain 
thing  in  handing  it  over  to  a  corporation  which 
by  the  very  fact  of  holding  would  render  itself 
liable  to  have  its  charter  forfeited  on  that  ac- 
count? Would  not  the  prohibition  against 
holding  be  properly  and  necessarily  construed 
as  a  prohibition  against  taking  also? 

Is  not  this  an  argument  against  the  right  of 
the  corporation  to  lake,  if  by  holding  it  u  thus 
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rendered  liable  to  such  a  penalty?  And  ia  it  I 
not  an  agreement  in  favor  of  the  construction 
of  the  language  in  the  charter  that  the  limita- 
tion upon  the  power  to  hold  property  is,  under 
all  the  circumstances,  a  limitation  upon  the 
power  to  take  any  more  than  it  can  legally  and 
properly  hold? 

One  more  statement  must  he  noticed.  It  is 
said  that  as  the  Lefislature,  subsequently  to 
the  death  of  Mrs.  Fiske,  passed  an  Act  which 
look  away  any  limitation  on  the  power  of  the 
university  to  bold  property,  this  action  of  the 
legislative  department  of  the  government 
throws  a  strong  light  upon  what  is  the  policy 
of  the  State  regarding  institutions  of  learning, 
and,  in  the  view  of  appellants'  counsel,  waives 
the  right  which  might  have  existed  on  the  part 
of  tlie  State  to  claim  a  forfeiture  of  the  charter 
of  the  corporation.  But  the  policy  of  the  State 
in  relation  to  what  may  be  called  its  Mortmain 
Laws  is  to  be  gathered  from  its  statutes  of  gen- 
eml  application  on  that  subject,  and  cannot  be 
said  to  be  altered  by  the  pHsnaee  of  special  Acts 
regarding  particular  corporations. 

rlor  do  1  think  the  counsel  for  appellants 
show  any  change  in  the  general  policy  of  the 
State  by  referring  to  the  Acta  of  1840  and  1841, 
already  cited,  as  indicating  a  purpose  to  open 
Uie  door  to  an  unlimited  accumulation  of  prop- 
erty by  educational  institutions  in  general. 
Thoee  Acts,  as  has  been  said,  did  not  enlarfi:e 
the  capacity  of  corporations  to  take  property 
more  than  they  coiud  take  under  the  General 
Laws.  The  Act  of  1864,  as  to  union  and  high 
schools,  by  which  the  board  of  education  has 
power  to  take  and  hold  property  for  educa- 
tional purposes,  and  where  permission  was 
S*ven  to  bequeath  property  to  the  State  or  to 
e  superintendent  of  public  instruction  for  the 
support  or  benefit  of  common  schools,  or  to  an  v 
county  or  district  school  commissioner,  for  such 
support,  does  not  betray  any  change  in  the 
IX)iicy  of  the  State  upon  this  subject  The  be- 
quests spoken  of  are  to  the  political  subdivisions 
of  the  State  or  to  the  State  itself  as  a  corpora- 
tion, but  in  its  political  capacity;  and  the  prop- 
ertv  remains  to  be  administered  by  the  State 
ofncials  or  the  officers  of  such  political  subdi- 
visions, for  the  purposes  of  education  in  the 
common  or  high  schools  which  the  people  are 
taxed  to  support.  This  is  an  entirely  different 
thing  from  ^fts  to  what  may  be  termed  a  pri- 
vate educational  establishment.  Our  courts 
have  been  quite  unanimous  in  their  opinions 
as  to  what  the  policy  of  the  State  was  and  is  on 
this  matter;  and  the  extracts  I  have  made  regard- 
ing it,  from  the  opinions  of  two  very  eminent 
former  Judges  of  this  court,  could  be  added  to 
very  hirgely  by  citing  opinions  of  other  Judges 
in  our  own  State,  but  it  is  not  necessary. 

However  perfect  mav  be  the  waiver  In  the 
Act  alluded  to,  of  the  right  of  the  State  to  for- 
feit the  charter  of  this  university  on  account  of 
any  alleged  violation  thereof,  such  Act  can,  of 
course,  have  no  po<»ible  effect  upon  rights  of 
property  which  vested  at  the  death  of  Mrs. 
Fiske.  and  before  the  passage  of  the  Act  in 
question.     White  v.  Howard,  46  N.  T.  144 

The  counsel  asks.  What  is  to  be  done  in  re- 
gard to  the  real  property  in  other  States,  if  we 
hold  thin  corporation  has  no  power  to  take  any 
more  proDeriy?  It  is  said  the  surrogate  has 
found,  aH  a  fact,  thai  the  university  had  legal 
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capacity  to  take  and  did  taae  by  devise  all  the 
real  property  the  title  to  which  was  in  ^Irs.  Fiske 
at  the  time  of  her  death,  in  those  States.  He 
says  the  title  to  real  estate  is  governed  by  the 
laws  of  the  States  where  the  real  propert]^  is 
situated,  and  that  in  the  States  in  question 
it  is  held  that  a  corporation  can  take  under 
such  circumstances  as  this  case.  This  will 
devises  no  real  estate  to  Cornell  University. 

It  gives  to  the  university  $40,000,  in  trust  for 
the  erection  and  furnishing  and  support  and 
maintenance  of  a  hospital;  |60,000,  in  trust  for 
completing  and  perfecting  the  McGraw  build- 
ing; $200,000,  in  trust  for  the  McGraw  library 
fund;  and  it  gives  and  devises  theresidueof  the 
property  of  the  (estatrix,  if  any,  to  be  added  to 
the  last  mentioned  fund.  It  then  directs  that 
the  estate  of  the  testatrix  shall  be  converted 
into  money  or  available  securities  by  her  execu- 
tor, as  soon  as  it  can  be  done,  having  in  view 
the  best  interests  of  the  estate.  This  direction 
to  convert  operated  as  an  e<^uitab1e  conversion 
of  the  estate  of  the  testatrix  into  money  or 
available  securities;  and  hence  no  real  estate  in 
other  States  has  been  devised  by  her  to  the 
university.  It  is  needless  to  inquire  what 
would  have  been  the  rule  in  case  real  estate  in 
other  States  had  been  specifically  devised  to  the 
universitv,  while  this  court  should  at  the  same 
time  decide  that  It  held  property  up  to  its  char- 
ter limit,  and  that  it  had  no  capacity  to  take  or 
hold  any  more  real  or  personal  property  than 
the  amount  specified  in  its  charter. 

Upon  a  review  of  the  whole  question  as  to 
the  proper  construction  of  the  legislation,  gen- 
eral and  special,  affecting  this  tmiversity,  lam 
of  the  opinion  that  it  hM  no  power  to  take  or 
hold  any  more  real  and  personal  property  than 
$8,000,000  in  the  aggregate. 

II.  Coming  to  the  conclusion  I  have,  on  the 
first  branch  of  the  case,  it  becomes  necessary 
to  examine  the  second  and  only  remaining 
question,  viz.:  Does  this  property,  if  taken  and 
held  bv  the  universitv,  exceeo  the  amount 
which  by  law  it  can  hold? 

The  decision  of  such  question  depends  partly 
upon  the  view  which  should  be  taken  of  the 
character  of  the  holding  under  which  the  uni- 
versity now  possesses  certain  property,  which 
is  described  in  the  finding  of  tne  surrogate,  a^ 
properly  derived  from  the  nation  or  State,  and 
which  be  finds  amounted  to  $2,088,012.78,  and 
which  was  made  up,  as  he  also  finds,  of  western 
land  contracts,  $439,884.22,  and  of  western 
lands  to  the  amount  of  $1,648,178.56;  and  he 
states,  as  part  of  his  finding,  that  this  total  of 
$2,0;^,012.78,  was  due  or  payable  by  the  uni- 
versity to  the  State,  or,  in  other  wonfs,  diat  the 
university  owed  the  State  that  sum,  and  conse- 
quently it  should  not  be  regarded  as  any  part 
of  its  property.  This  finding  has  not  been  con* 
curred  in  by  the  general  term,  which  has  modi- 
fied it  by  holding  that  the  same  ia  to  be  taken 
into  account  as  part  of  the  property  of  the  uni- 
versity. 

The  state  of  facta  under  which  the  question 
arises  is  undisputed,  and  it  becomes  a  question 
of  law  as  to  what  is  the  proper  legal  inference 
to  be  drawn  from  the  undisputed  facts;  and  the 
decision  of  that  question  is  reviewable  in  thia 
court. 

Stated  as  briefly  as  may  be,  the  facts  are  these: 
in  July,  1802,  the  Congress  of  the  United  States 
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passed  "An  Act  Donating  Public  Lands  to 
the  Beveral  Stales  and  Territories  Wbich  May 
Provide  Colleges  for  tbe  Benefit  of  Agriculture 
and  the  Mechanic  Arts."  A  certain  proportion 
of  the  public  lands  was  in  and  by  this  Act 
donated  to  the  different  States  for  the  piu*poses 
above  ezproBsed,  but  to  such  donation  or  grant 
there  were  attached  several  conditions,  among 
which  were  these: 

(a)  The  lands  should  be  selected  in  the  State 
making  the  selection,  if  there  were  public  lands 
enough  within  it  to  permit  it;  if  not,  the  secre- 
taiy  of  the  interior  was  directed  to  issue  to 
each  of  the  States  land  scrip  to  the  amount  in 
acres  for  the  deficiency,  which  scrip  was  to  be 
sold  by  the  State  and  the  proceeds  thereof  to 
be  applied  to  the  uses  and  purposes  prescribed 
in  the  Act,  and  for  no  otner  nab  or  puipose 
whatever. 

(b)  In  no  case  should  any  State,  to  which 
land  scrip  was  issued,  be  allowed  to  locate  the 
same  witnin  the  limits  of  any  other  State  or 
Territory  in  the  United  States,  but  their  as- 
^^ees  miffht  locate  it  upon  any  of  the  unap- 
propriated lands  of  the  United  States. 

(e)  All  expenses  of  management,  superintend- 
ence and  taxes  from  the  date  of  the  selection  of 
lands  previoos  to  their  sale,  and  all  expenses  for 
the  management,  etc.,  of  the  moneys  received 
from  such  sales,  were  to  be  paid  by  the  State, 
ao  that  the  entire  proceeds  of  the  sales  of  the 
lands  should  be  applied  to  the  purposes  named. 

((f)  All  moneys  aerived  from  the  sale  of  tbe 
lands  by  the  States  to  which  they  were  appor- 
tioned, and  from  the  sales  of  land  scrip,  were 
to  be  invested  by  the  State  in  stocks  of  tiie 
United  States  or  of  the  States,  or  some  other 
aafe  stocks,  yielding  not  less  than  6  per  cent 
npon  the  par  value  of  such  stocks;  and  the 
monejTS  so  invested  were  to  constitute  a  perpet- 
ual fund,  the  capital  of  whidi  should  remain 
forever  undiminished,  and  the  interest  of  which 
should  be  Inviolably  appropriated  by  each 
State  to  the  endowment  and  maintenance  of  at 
least  one  college  where,  among  others,  agjlrult- 
ore  and  the  mechanic  aits  should  be  taught. 

(e)  If  any  ix)rtion  of  the  invested  fund,  or 
any  portion  of  the  interest  thereon,  should  by 
apy  action  or  contingency  be  lost  or  diminished 
it  was  io  be  replaced  by  the  State  to  which  it 
belonged,  so  that  the  capital  of  the  fund  should 
remain  forever  undiminished;  and  the  annual 
interest  should  be  regularly  applied,  without 
diminution,  to  the  purposes  mentioned  in  the 
Act.  To  these  conditions  the  State  was  re- 
qoired  to  give  its  assent  by  legislative  Act,  and 
toe  grant  was  only  authonzedupon  the  accept- 
ance of  them  by  the  State. 

Any  State  taking  the  benefit  of  the  provia- 
loDS  of  the  Act  was  required  to  provide,  within 
five  vears,  at  least  not  less  than  one  college,  as 
provided  in  the  Act  This  SUte,  by  an  Act 
passed  May  5,  1868,  duly  accepted  the  grant 
and  gave  its  assent  to  the  conditions  thereof. 
The  comptroller  was  authorized  to  receive  the 
land  scrip  (as  the  State  had  no  public  lands  of 
the  United  States  unappropriated  within  its 
borders),  and  to  sell  the  same  and  to  make  all 
necessary  arrangements,  einploy  agents,  eta, 
as  he  deemed  expedient  for  effecting  a  Judicious 
sale  of  such  scrip.  Land  scrip  representing 
989,1>20  acres  of  land  was  then  Issued  by  the 
secretaiy  of  the  interior  to  the  comptroller,  and 
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I  was  embraced  in  6,178  pieces  of  scrip  for  160 
acres  each .  The  comptroller  sold  about  76,000 
acres  at  the  rate  of  eighty-five  cents. 

In  1865  the  LegisTature  chartoed  Cornell 
University,  as  a  compliance  on  the  part  of  tbe 
State  with  one  of  the  conditions  upon  which  it 
received  the  land  scrip;  and  in  the  charter  the 
income,  revenue  and  avails  which  should  be 
received  from  the  investment  of  the  proceeds 
of  the  sale  of  the  land  scrip  were  appropriated 
to  the  university,  and  were  to  be  paid  over  to 
the  trustees  thereof  for  it^  use  and  for  the  pur- 
poses defined  in  the  Act  of  Congress.  This 
gift,  however,  was  upon  the  condition  that 
Ezra  Cornell  should  give  $500,000  to  the  uni- 
versity and  $26,000  to  the  trustees  of  Genesee 
College,  at  Lima,  in  this  Stale.  Both  gifts 
were  made  by  Mr.  Cornell.  , 

Congress  having  donated  this  immense 
amount  of  land  upon  the  conditions  named  in 
the  Act,  and  the  State  bavins  accepted  such 
gift  upon  the  conditions  named,  and  havinf^  re- 
ceived the  scrip  and  incorporated  the  univer- 
sity, and  appiopriated  to  it  the  income  arising 
from  the  interest  on  the  proceeds  of  the  sales  oi 
such  scrip,  and  the  university  havinflr  received 
the  gift  of  half  a  million  from  Mr.  Cornell,  the 
great  question  then  arising  was  in  resrard  to  the 
best  means  of  disposing  of  such  scrip  for  the 
best  possible  price,  so  that  the  income  for 
vie  university  should  be  increased  to  the  great- 
est possible  extent  therefrom.  The  result  of 
throwing  into  market  such  an  enormous  amount 
of  the  public  lands  as  had  been  donated  by 
Congress  to  Uie  several  Slates  was  a  fall  in  the 
market  value  of  the  land,  and,  of  course,  of  the 
scrip  which  represented  it.  In  the  fall  of  1866 
Mr.  Cornell  had  purchased  some  scrip  of  the 
comptroller,  representing  100,000  acres,  for 
$60,000,  and  had  civen  his  bond  for  that  sum 
upon  condition  that  all  the  profits  which 
should  accrue  from  the  sale  of  the  land  should 
be  paid  to  the  Cornell  University.  In  Ibis  con- 
dition of  matters  the  Legislature  passed  an  Act 
(April  10,  1866)  which  is  as  follows: 

"Sec  1.  The  comptroller  is  hereby  author- 
ized to  fix  the  price  at  which  he  will  sell  and 
dispose  of  any  or  of  all  the  lands  or  kind  scrips 
donated  to  this  State  by  the  United  States  of 
America,  by  Act  of  Congress  approved  July  2, 
1862,  and  entitled  'An  Act  Donating  Public 
Lands  to  the  Several  States  and  Territories, 
Which  may  provide  Colleges  for  Instruction 
In  Agriculture  and  the  Mechanic  Artsi'  Such 
price  shall  not  be  less  than  at  the  rate  of  thirty 
cents  per  acre  for  said  lands.  He  may  contract 
for  the  sale  thereof  and  sell  the  same  to  the 
trustees  of  the  Cornell  University. 

"  If  the  said  trustees  shall  not  agree  with  the 
said  comi)tmller  for  the  purchase  thereof,  then 
the  oommissioners  of  the  land  office  may  receive 
from  any  person  or  persons  an  application  for  the 
purchase  of  the  whole  or  any  part  thereof  at 
the  price  so  fixed  by  the  said  comptroller,  and 
may,  if  they  are  satisfied  that  the  said  person 
or  persons  will  fully  carry  out  and  perform  the 
agreement  hereinafter  mentioned,  sell  tbe  same, 
or  any  part  thereof,  to  the  said  person  or  per- 
sons. But  said  trustees,  or  such  person  or  per- 
sons, shall  at  the  same  time  make  an  agree- 
ment and  give  security  for  the  performance 
thereof  to  the  satisfaction  of  the  comptroller, 
to  tbe  effecit  that  the  whole  net  avails  and  profits 
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from  the  sale  of  scnp,  or  the  location* and  use 
by  said  trustees,  person  or  persons,  of  the  said 
lands,  or  of  the  lands  located  under  said  scrip, 
shall  from  time  to  time,  as  such  net  avails  or 
profits  are  received,  be  paid  over  and  devoted 
to  the  purposes  of  such  institution  or  institu- 
tions as  have  been  or  shall  be  created  by  the 
Art,  chapter  585  of  the  Laws  of  1865  of  the  State 
of  New  York,  in  accordance  with  the  provisions 
of  the  Act  of  Congress  hereinbefore  mentioned. 
And  the  said  trustees,  person  or  piersons  to 
whom  the  said  lands  or  scrip  shall  be  sold  shall 
report  to  the  comptroller,  annually,  under  such 
oath  and  in  such  form  as  the  comptroller  shall 
dij-ect,  the  amount  of  land  or  scrip  sold,  the 
prices  at  which  the  same  have  been  sold,  and 
the  amotmt  of  money  received  therefor,  and 
the  amount  of  expenses  incurred  in  the  location 
and  sale  thereof. 

*'  Sec.  2.  The  comptroller  is  authorized,  from 
time  to  time  as  he  shall  see  fit,  to  make  such 
examination  into  the  actions  and  doings  of  his 
vendees  of  said  lands  or  scrip  therewith  as  he 
shall  deem  necessary  to  ascertain  and  determine 
what  are  the  net  avails>  of  said  lands  or  scrip 
from  the  sale  or  from  the  location  and  use  there- 
of by  his  said  vendees. 

"Sec.  8.  This  Act  shall  take  effect  immedi- 
ately." 

Under  this  Act  the  comptroller  fixed  the  price 
of  the  land  at  fifty  cents  per  acre,  which,  under 
all  the  circumstances,  was  considered  a  fair 
amount. 

The  trustees  of  the  univeniitv  did  not  apply 
to  purchase  the  scrip  under  the  Act  of  1866;  and 
on  the  4th  of  August,  18G6,  the  commissioners 
of  the  land  office  made  an  ajsrecment  with  Ezra 
Cornell  for  the  sale  to  him  of  all  the  remaining 
scrip  undisposed  of,  represented  by  5,087  cer- 
tlQcates  of  160  acres  each. 

The  agreement  was  entered  into  between  the 
commissioners  and  Mr.  Cornell,  under  the  au- 
Uiority  of  the  above  quoted  Act  of  1866;  and 
as  the  decision  of  the  question  turns  to  a  latge 
extent  upon  the  proper  construction  and  mean- 
ing  of  this  agreement,  it  is  thought  belter,  al- 
though the  agreement  is  quite  long,  to  insert  it 
in  full  so  the  whole  force  and  effect  of  the  same 
may  be  obseorved.    It  is  as  follows: 

"This  agrmneni.  Made  this  4th  day  of  Au- 
ffust,  1886,  between  the  People  of  the  State  of 
Kew  York,  through  their  commissioners  of  the 
land  office,  acting  under  and  by  virtue  of  chap- 
ter 481  of  the  Laws  of  1866,  of  the  first  part, 
and  Ezra  Cornell,  of  Ithaca,  New  York,  of  the 
second  part; — Witnesaeth,  That  the  said  party 
of  the  first  part  hereby  agrees  to  sell  and  assign 
and  deliver  to  the  parly  of  the  second  part  all 
of  the  agricultural  land  scrip  now  in  the  pos- 
session or  ownership  of  the  State  of  New  York, 
consisting  of  5,087  certificates,  each  represent- 
ing 160  acres,  on  the  foUowing  terms  and  con- 
ditions: 

"First,  Thatsaidpartyof  the  second  part  shall 
receive  said  scrip  from  time  to  time,  as  the  same 
can  be  judiciously  located,  in  pt^cels  represent- 
ing not  less  than  25,000  acres,  payine  therefor 
into  the  treasury  of  the  State,  on  its  assign- 
ment and  delivery  to  him  by  the  comptroller, 
at  the  rate  of  thirty  cents  per  acre,  in  lawful 
money  of  the  United  States,  or  of  the  State  of 
New  York,  or  in  other  good  and  safe  stocks  or 
bonds,  to  be  approved  by  the  comptroller,  and 
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drawing  not  less  thnn  8  per  cent  interest  por 
annum,  and  at  the  same  time  depositing  with 
the  comptroller  stocks  or  bonds  to  be  approved 
by  him,  to  an  amount  equal  to  an  additional 
thirty  cents  per  acre,  as  security  for  the  fulfill- 
ment by  the  party  of  the  second  part  of  the  con- 
ditions of  this  agreement,  so  far  as  they  relate  to 
the  execution  of  a  mortgage  to  the  State  on  the 
land  to  be  entered  and  located  with  said  scrip, 
on  the  fulfillment  of  which,  said  stock  or 
bonds  so  deposited  as  security,  shall  be  returned 
to  said  party  of  the  second  part. 

"Second.  That  whenever  any  parcel  of  scrip 
sold  and  delivered  to  the  said  party  of  the  sec- 
ond part,  under  and  by  virtue  of  this  agree- 
ment, shall  have  been  located  by  him  or  his 
agents,  the  said  party  of  the  second  part  hereby 
agrees  that  he  will,without  delay,  furnish  to  the 
commissioners  of  the  land  office  of  this  State. 
or  to  some  member  thereof,  to  be  designated  by 
a  resolution  of  the  board,  a  full  vr*^  complete 
list  and  description  of  the  land  so  located.  Ard 
the  said  board  of  commissioners  shall,  within 
at  least  sixty  days  thereafter,  and  from  time  to 
time  subsequently  as  may  be  found  expedient, 
fix  a  minimum  valuation  by  quarter  sections,  at 
which  the  same  may  be  sold  by  said  party  of 
the  second  part.  And  said  party  of  the  second 
part  further  agrees  that  he  will  annually,  and 
from  time  to  lime  whenever  required  by  the 
commissioners  of  the  land  office,  render  for  their 
information  to  the  comptroller,  a  full.  Just  and 
true  account  of  all  sales  and  leases  made  by 
him,  said  report  to  be  made  in  such  form  and 
under  such  oath  as  the  comptroller  shall  direct, 
and  will  pay  into  the  treasury  of  the  State  the 
whole  of  the  net  profits  arising  therefrom, 
which  shall  be  ascertained  by  deducting  from 
the  gross  receipts  on  sales  the  original  co<«t  of 
thirty  cents  per  acre,  the  cost  and  expenses  at- 
tending the  location,  management  and  sale  of 
said  lands,  the  taxes  assessed  and  paid  on  the 
same  by  the  party  of  the  second  part,  and  the 
interest  at  the  rate  of  7  percent  per  annum  on 
the  several  amounts  actually  expended  and  lia- 
bilities incurred  for  such  purposes.  But  it  is 
expressly  agreed  by  the  party  of  the  second 
part  that  he  will  not  sell  any  portion  of  said 
lands  at  a  price  below  the  minimum  valuation 
thereon,  which  may,  from  time  to  time,  be  fixed 
by  the  commissioners  of  the  land  office,  with- 
out first  obtaining  their  consent  to  do  so  in 
writing. 

"  Third,  That  the  stipulations  and  condi- 
tions of  this  agreement  shall  apply  to  each  and 
every  parcel  of  scrip  assigned  ana  delivered  to 
said  party  of  the  second  part  under  this  agree- 
ment, and  the  comptroller  shall  defer  or  sus- 
pend further  assignments  and  deliveries  of 
scrip  whenever  the  party  of  the  second  part 
fails  to  perform  such  stipulations  and  condi- 
tions in  respect  to  any  scrip  sold  and  delivered 
to  him  unaer  this  agreement  until  they  have 
been  complied  with.  Except,  nevertheless, 
that  stocks  or  bonds  as  security  for  the  return 
and  mortgage  of  lands  located  under  scrip  to 
the  party  of  the  second  part,  shall  in  no  case  bo 
required  when  there  shall  remain  in  the  hands 
of  the  comptroller,  by  virtue  of  this  agreement, 
mortgaged  lands  not  released,  equal  in  quantity 
to  the  scrip  which  may  be  issued  to  the  party 
of  the  second  part,  and  remain  not  located  and 
mortgaged  as  provided  by  this  agreement. 
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"  Fourth.  That  as  often  as  and  whenever  tbe 
party  of  the  second  part  shall  furnish  a  de- 
scription of  any  of  the  lands  selected  and  locat- 
ed Dj  him  unaer  and  by  virtue  of  said  scrip, 
he  shall  immediately  execute  a  mortgage  there- 
on to  the  people  of  this  State  to  be  approved  by 
the  Attorney-General,  conditioned  that  the  said 
party  of  the  second  part  will  fully  keep  and^ 
perform  each  and  every  of  the  terms  and  con- 
ditions he  is  required  to  do.  keep  and  perform. 
And  this  agreement  is  declared  to  be  a  continu- 
ing agreement,  and  a  suit  or  suits  at  law  or  in 
equity  may  be  from  tUne  to  time  instituted  and 
maintainea  thereon,  and  upon  any  or  all  of  said 
mortgages,  for  any  violation  of  such  terms  and 
conditions,  whenever  such  violation  may  occur. 
Said  mortgages  shall  be  delivered  t«)  the  comp- 
troller or  to  tne  commissioners  of  the  land  of- 
fice. 

'*  Fijth,  Whenever  the  party  of  the  second 
part  shall  sell  or  dispose  of  any  section  of  the 
lands  aojuired  by  him  under  this  agreement 
and  pay  into  the  treasury  of  the  State  the  net 
profits  resulting  from  such  sale,  after  the  deduc- 
tions hereinbefore  mentioned  and  provide  for, 
the  party  of  the  first  part  shall  executd'and  de- 
liver to  the  party  of  the  second  part  a  full  and 
sufficient  release  of  the  portion  sold  from  the 
lien  of  the  mor^ge,  so  that  a  clear  title  can  be 
vested  in  the  purchaser  or  purchasers. 

^' Sixth.  That  of  the  moneys  arising  from 
tales  or  leases  made  by  the  party  of  the  second 
part,  and  paid  into  the  state  treasury  as  herein 
provided,  a  proportion  equal  to  thirty  centA  per 
acre  shall  be  added  to  and  form  a  part  of  the 
fund  known  and  designated  on  the  records  of 
the  comptroller's  office  as  the  '^College  Land 
Scrip  Fund,"  and  the  remainder  shall  consti- 
tute a  separate  and  distinct  fund,  which  shall 
be  the  property  of  the  "  Cornell  University," 
to  be  known  as  the  "Cornell  Endowment 
Fund,"  the  principal  of  which  shall  forever 
remain  unimpaired,  the  income  to  be  annually- 
appropriated  by  the  Legislature,  and  paid  over 
from  time  to  time  to  the  trustees  of  the  Cornell 
University,  to  be  by  them  devoted  to  the  pur- 
poses of  the  institution. 

"  Sef}eiUh,  That  the  said  party  of  the  second 
part  further  agrees  to  purchase  the  whole  of 
the  aforesaid  scrip,  and  select  and  locate  lands 
under  and  by  virtue  thereof,  and  execute  mort- 
gages thereon,  as  hereinbefore  provided,  witbin 
four  years  from  the  date  hereof,  and  that  he 
will  sell  the  lands  within  twenty  years  from 
date,  and  pfty  the  net  profits  arising  from  such 
sales  into  the  treasuiy  of  the  State,  and  that 
until  the  same  shall  be  sold  and  the  net  profits 
80  paid,  he  wiU  pay  all  taxes  which  may  be  as- 
sessed thereon,  and  preserve  and  maintain  a 
title  thereto  unimpaired,  to  which  the  liens  cre- 
ated by  said  mortgages  shall  attach. 

"And  if  any  event  shall  occur  making  it 
needful  for  the  people  of  this  State  to  incur  any 
expense  to  preserve  the  lien  of  said  mortgages, 
Uie  same  shall  be  paid  out  of  the  proceeds  of 
said  lands.  And  if,  after  (he  expiration  of  the 
period  of  four  years  hereinbefore  fixed,  any  of 
said  scrip  shall  remain  with  this  State,  and  not 
have  been  paid  for  by  4he  partv  of  the  second 
pnrt,  the  snme  shall  be  released  thereafter  from 
the  conditions  and  stipulations  of  this  agree- 
ment." 

There  was  no  sum  provided  in  the  Act  of 
2  L.  R  A.  26 


Conorress  for  the  sale  ot  the  scrip.  It  was  in 
the  discretion  of  the  State  to  sell  it  at  any  price 
it  could  obtain  either  at  public  or  private  sale; 
and  it  could  sell  the  whole  or  any  part  of  such 
scrip  at  any  time,  but  the  proceeds  of  such  sale 
were  to  be  invested  under  the  Act  of  Congress 
and  the  income  applied  as  therein  provided  for. 
If  there  be  any  ambiguity  in  the  meaning  of 
the  agreement  as  a  whole,  it  is  not  improper  to 
see  what  meaning  was  attached  to  it  by  the  per- 
sons who  executed  it,  if  possible,  and  also  to 
look  at  the  surrounding  facts  so  that  we  may 
place  ourselves  in  the  same  position  as  the  con- 
tracting parties  and  thus  learn  what  was  in  con- 
templation. 

It  is  known  that  at  the  time  of  the  passage  of 
the  Act  of  April  10,  1866.  sales  of  the  scrip  had 
almost  ceased.  It  was  thought  that  there  was 
a  good  chance  that  the  land  which  might  bo 
located  under  this  scrip  would,  in  the  niture, 
greatly  appreciate  in  value,  and  it  was  the  wish 
of  those  interested  in  its  welfare  that  the  uni- 
versity should,  in  some  way,  reap  the  benefit 
of  this  increase.  But  it  haa  no  funds  to  pur- 
chase the  scrip,  and  it  needed  ready  money  as 
an  income  to  aid  it  in  the  discharge  of  its  du- 
ties as  an  educational  institution.  Hence  the 
problem  was  to  find  some  one  who  would  pur- 
chase the  scrip  and  pay  for  it  and  then  locate 
and  sell  the  lands  at  the  higher  prices  which  it 
was  hoped  they  would  attain  ana  give  the  prof- 
its to  the  university.  A  glance  at  the  corres- 
pondence between  Mr.  Cornell  and  the  comp- 
troller, and  at  the  minutes  of  the  proceedings 
of  the  land  commissioners,  and  the  other  evi- 
dence in  the  case,  shows  that  there  was  no  one 
else  than  Mr.  Cornell  who  was  ever  thought  of 
as  a  person  who  would  take  upon  himself  such 
burdens,  troubles,  labors  and  responsibilities 
for  the  purpose  of  giving  away  all  the  profits 
which  might,  in  the  future,  arise  from  such 
sales.  It  is  seen  by  reference  to  that  corres- 
pondence that  Mr.  Cornell  and  the  comptroller 
differed  in  regard  to  the  construction  of  the  Act, 
the  comptroller  holding  that  the  Act  really 
meant  that  the  net  avails  of  the  scrip  should  be 
placed  under  the  custody  of  the  State,  while  it 
may  be  inferred  that  the  idea  of  Mr.  Cornell 
was  that  the  profits,  after  paying  the  original 
thirty  cents,  and  the  additional  thirty  cents  (if 
realized),  as  the  purchase  price  of  the  scrip, 
might  be  placed  as  he  should  choose,  provided 
the  university  should  receive  the  benefit  of  the 
whole  income  arising  from  such  profits.  Under 
date  of  June  9,  1866,  Mr.  Cornell,  in  his  letter 
to  the  comptroller,  speaks  of  his  differing  with 
the  comptroller  in  his  construction  of  the  law, 
but  adds:  "  Appreciating,  as  I  do,  most  fully 
your  motives  for  desiring  to  give  the  utmost 
possible  security  and  permanency  to  the  funds 
which  are,  in  a  great  degree,  to  constitute  the 
endowment  of  tne  Cornell  University,  I  shall 
most  cheerfully  accept  your  views  so  far  as  to 
consent  to  place  the  entire  profits  to  be  derived 
from  the  sale  of  the  lands  to  be  located  with 
the  college  land  scrip  in  the  treasury  of  the 
State,  if  the  Stato  will  receive  the  money  as  a 
separate  fund  from  that  which  may  be  derived 
from  the  sale  of  scrip,  and  will  keep  it  perma- 
nently invested  and  appropriate  the  proceeds 
from  the  income  thereof  annually  to  the  Cor- 
nell University,  subject  to  the  direction  of  th« 
trubtees  thereof,  for  the  general  purposes  of  tht 
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institutloD,  and  not  to  bold  it  subject  to  tbe 
strictioQs  ^bicb  tbe  f Act  of  Congress  places 
npon  the  fand  derivable  from  the  sale  of  the 
college  land  scrip,  or  as  a  donation  from  the 
government  of  the  United  States,  but  as  a  do- 
nation from  Ezra  Cornell  to  the  Cornell  Uni- 
versity." 

Mr.  Cornell  thus  plainly  understood  that  the 
purchase  price  of  the  scrip  from  the  State  was 
thirty  cents  an  acre,  with  a  possible  thirtv  cents 
more  if  he  should  realize  that  sum  on  the  sale 
of  the  land,  and  that  any  sum  beyond  that  came 
to  him  as  profits  on  his  sale  of  the  scrip  or  land 
to  third  parties,  and  that  sum  beins:  his  own 
profits,  he  was  willing  to  donate  to  tbe  univer- 
sity, and  for  that  purpose  to  pay  the  same  into 
the  treasury  of  the  State,  the  same  to  be  in- 
vested and  the  income  therefrom  to  be  jmid  by 
the  State  to  the  university  for  the  general  pur- 
poses of  the  iostitution,  and  not  as  part  of  the 
purchase  price  of  the  scrip,  to  be  invested  un- 
der the  Act  of  Congress.  It  was  after  the  re- 
ceipt of  this  letter  that  the  agreement  was  made, 
the  subdivision  (six)  centring,  in  substance, 
the  provision  asked  for  by  Mr.  Cornell. 

While  in  some  portions  of  this  agreement,  if 
read  alone  and  laying  aside  all  knowledge  of 
the  contemporary  history  of  the  events  sur- 
rounding it,  there  might  arise  some  doubt  as 
to  the  meaning  of  such  portion,  yet  when  read 
as  a  whole,  and  in  the  light  of  those  events,  I 
think  no  real  and  grave  doubt  can  exist  as  to  Uie 
meaning  of  this  instrument.  It  seems  clear  to 
my  mind  that  the  State  sold  this  land  scrip  at 
thirty  cents  per  acre,  with  an  additional  thirty 
cents  if  so  much  should  thereafter  lie  realized 
upon  tbe  sale  by  the  vendee  of  the  State,  and 
that  this  constitutes  the  purchase  price  of  such 
scrip,  which,  when  assigned  to  Mr.  Cornell  by 
the  State,  in  accordance  with  the  terms  of  the 
contract,  he  became  the  legal  owner  of.  He, 
it  is  true,  also  agreed  that  his  profits  should  be 
paid  into  the  treasuiy  of  the  State,  but  they 
were  to  be  paid  ther^n  as  profits,  and  not  as 
any  portion  of  the  purchase  price  of  the  scrip, 
and  tbey  were  to  be  paid,  and  were  in  fact  paid, 
as  profits  of  Mr.  Cornell,  and  they  were  re- 
ceived under  the  agreement  as  the  property  of 
the  Cornell  University,  tbe  income  oi  which 
was  to  be  paid  to  it  for  its  general  purposes, 
and  the  prfncipal  was  to  constitute  the  Cornell 
endowment  fund.  I  cannot  see  that  in  all  this 
there  was  nothing  but  an  acren^  created  in  be- 
hidf  of  tbe  State,  and  that  Mr.  ComeU  was  such 
agent,  and  that  the  whole  profits  realized  were 
rSuly  nothing  but  the  proceeds  of  the  sale  of 
the  lands  by  &e  State.  The  State  on  tbe  con- 
trary, by  the  very  terms  of  the  agreement,  sold 
the  scrip;  and  the  legal  title,  by  patents  from 
the  government  of  the  United  States,  was  vested 
in  Mr.  Cornell  when  he  located  the  lands  un- 
der the  scrip  which  he  had  purchased,  and  took 
out  his  patents  upon  such  location. 

Neither  can  I  see  that  the  purchaser  of  the 
scrip  gave,  or  intended  to  give,  or  was  supposed 
to  give,  his  profits  as  p^  of  such  purchase 
pilce.  His  afireement  is  plain,  and  in  it  he 
stated  what  such  purchase  price  was,  and  what 
he  would  give  for  the  scrip;  and  the  fact  that 
he  agreed  to  pay  his  profits,!!  any  were  realized. 
Into  the  treasury  of  tbe  State,  as  the  property 
<tx  *^e  university,  which  was  to  have  tbe  in- 
come thereof  paid  over  to  it  for  its  general  pur- 
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poses,  does  Dot^  to  my  mind,  render  meh  prol- 
its  any  portion  of  the  ourchase  price  of  tbs 
scrip.  They  were  profits  which  tie  hoped  to 
be  able  to  realize  in  the  future,  but  were  en- 
tirely speculative  in  character  and  amount,  de- 
pendent largely  upon  the  Judgment  with  whidi 
the  lands  were  located,  and  uie  time  and  man- 
ner of  their  sale.  All  this  Mr.  Cornell  was 
willing  to  do  for  this  university;  but  the  agree- 
ment shows  that  he  was  to  do  it  as  a  gift  of  his 
own,  and  not  as  a^mere  agent  of  the  State  or  of 
the  United  States;  and  that  aU  the  compensa- 
tion he  sought  for  his  services,  his  trouble  and 
his  responsibilities,  great  and  onerous  as  Uiey 
were,  was  the  fact  that  all  should  go  to  the  um- 
versity  as  his  gift;  and  the  State  became  the 
custodian  of  the  profits  under  a  duty  to  appro- 
priate the  income  to  the  trustees  for  the  general 
purposes  of  the  university. 

The  counsel  for  the  institution  may  be  en- 
tirely right  in  his  statements  as  to  the  law  re- 
garding this  branch  of  the  question,  if  he  is 
right  m  the  fundamental  proposition  as  to  the 
profits  being  a  part  of  the  purchase  price  or  the 
avails  of  the  sale  of  the  scrip  by  the  State;  but 
until  be  can  maintain  the  correctness  of  that 
proposition,  I  do  not  think  his  argument  reaches 
the  trouble.  I  do  not  think  tbe  proposition  is 
correct  The  profits  were  tbe  avsuls  of  the  sale 
of  the  scrip  by  Mr.  Cornell,  not  in  any  sense 
tbe  avails  of  the  sale  of  tbe  scrip  by  the  State. 

I  think,  also,  that  the  agreement  is  fully  au- 
thorized by  the  Act  of  April  10, 1866.  It  gives 
the  right  to  the  commissioners  of  the  land  of- 
ficer to  sell  the  scrip  or  any  part  thereof  for 
the  price  which  was  to  be  fixed  by  the  comp- 
troller, and  not  less  than  thirty  cents  per  acre. 
Tbe  right  to  sell  the  scrip  at  the  price  fixed  by 
tbe  comptroller  was  based  uj^n  t|ie  fact  that 
the  persons  who  purchased  at  such  price  should 
also  agree  to  pay  over  the  net  avails  or  profits 
from  the  sale  oy  them  of  the  scrip  or  lands  lo- 
cated under  it,  as  they  should  be  received,  and 
that  they  should  be  "oevoted  to  the  purposes  of 
such  institution  or  institutions  as  have  been  or 
shall  be  created  by  the  Act,  chapter  585  of  the 
Laws  of  1865*'  (the  Charter  of  Cornell  Univer- 
sity), in  accordance  with  the  provisions  of  the 
Act  of  Congress  before  mentioned.  This  does 
not  mean  that  all  these  possible  profits  are  to  be 
deposited  in  the  state  treasury,  subject  to  the 
same  rules  that  would  obtain  in  the  case  of  the 
purdiase  price  of  the  scrip,  but  only  that  th^ 
shall  be  devoted  to  the  institution  created  by 
tbe  Act  of  1865,  In  accordance  with  the  provis- 
ions of  the  Act  of  Congress  already  mentioned. 
Of  course  the  purohase  price— that  which  was 
fixed  by  the  comptroller— was  to  go  into  tbe 
treasury  and  be  invested  as  provided  for  by  the 
Act  of  Congress. 

The  reference  in  the  above  section  of  the  Act 
of  1866  to  such  institution  or  institutioas  as 
have  been  or  diall  be  created  by  the  Act,  chap- 
ter 585  of  the  Laws  of  1865,  can,  of  course,  be 
to  none  but  the  Cornell  University;  and  l^nce 
the  provision  in  the  agreement,  that  the  profits 
shall  all  be  devoted  to  that  institution,  was 
proper.  As  that  university  had  complied  with 
all  the  conditions  imposed  upon  it  by  the  State 
as  a  condition  to  its  right  to  receive  all  the  in- 
come from  ibis  fund,  the  right  to  it  could  not 
be  taken  from  it.  This  the  commisdoners'  of 
tbe  land  ofiSce  stated  in  their  report  to  the  con- 
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stitiitloDa)  conyentioii  in  answer  to  a  reoaest 
from  that  body  for  information  as  to  this  land 
scrip.  And  in  this  report,  under  date  of  July 
22, 1867,  the  comptroUer,  as  a  member  of  the 
board  of  commissioners  of  the  land  ofBce,  and 
one  of  the  officers  who  executed  the  contract 
with  Mr.  Cornell  in  August,  1866,  stated  as 
follows: 

"  In  deciding  what  portion  of  the  income  of 
the  money  paid  into  the  treasury  under  the 
agreement  with  Mr  Cornell  would  be  subject 
to  this  limitation"  (set  forth  io  the  Act  of  Con- 
gress) "as  to  its  use^and  application,  the  com- 
missioners of  the  land  office  assumed  that  the 
prohibition  applied  only  to  the  purchase  money 
received  bv  the  State  on  a  sale  of  the  scrip,  and 
that  the  ultimate  profits  to  be  derived  from  the 
location  and  sale  of  the  lands  by  the  purchaser 
formed  no  part  of  the  purchase  money,  and 
need  not,  therefore,  be  included.  The  nomi- 
nal price  which  was  fixed  on  the  scrib  by  the 
Act  of  1866.  and  for  which  it  was  sola,  in  con- 
siderafion  of  the  stipulation  to  pay  over  the 
net  profits,  being  less  than  the  market  rates,  it 
was  stipulated  in  the  sixth  section  of  the  agree- 
ment that  an  additional  thirty  cents  per  acre 
from  the  net  profits^should  be  added  to  the  pur- 
chase money,  thus  increasing  the  price  to  sixty 
cents  per  acre,  the  current  rate  for  the  scrip  at 
the  date  of  the  transaction,  and  limiting  the 
purposes  to  which  it  may  be  applied  in  con- 
formihr  with  the  terms  of  the  grant  by  Con- 


Here,  then,  in  addition  to  the  language  as 
used  in  the  agreement  itself,  which,  when  read 
as  a  whole,  seems  to  me  quite  plain,  we  find 
what  Mr.  Cornell  was  willing  to  do  as  set  forth 
in  his  letter  to  the  comptrofier,  above  quoted 
from,  in  which  he  claims  the  Act  permitted  it, 
and  be  would  donate  the  profits  as  a  gift  from 
himself  to  the  university;  and  we  find  in  an 
oflidal  report  of  one  of  llie  officers  executing 
the  contract,  speaking  for  himself  and  assocF 
ates,  what  was  their  understanding  of  this 
agreement  From  all  sources,  the  agreement 
itself,  and  the  separate  views  of  the  parties  to 
it,  it  appears  the  construction  should  be,  and 
was,  that  the  profits  formed  no  part  of  the  pur- 
chase price  or  the  avails  of  the  sale  of  the  scrip 
1^  the  State  (orer  the  thirty  cents  per  acre  if 
lealind),  and  that  such  profits  belonged  to  the 
universitf  l^  the  gift  of  Mr.  Cornell,  the  ven- 
dee of  the  scrip  from  the  State,  the  income  to 
be  paid  to  the  trustees  of  the  university  for  the 
general  purpoaes  of  the  same. 

In  18w,  by  chapter  654,  the  Legislature  au- 
tiiorised  tbe  comptroller  to  invest  the  moneys 
oomprisinff  the  Cornell  endowment  fund  in  se- 
curities which  were  not  authorial  by  the  Act 
of  Congress,  provided  such  moneys  formed 
any  part  of  the  purchase  price  or  avails  of  the 
sale  of  the  scrip  by  the  State. 

This  must  be  taken  as  a  legislative  recogni- 
tion of  the  fact  that  the  agreement  of  sa^e  to 
Mr.  Cornell  was  for  thirty  (i)ossib]y  sixty)  cents 
an  acre,  and  that  all  profits  belonged  to  Mr. 
Cornell,  but  that  by  an  agreement  he  had 
agreed  to  give  them  to  the  university  for  the 
general  purposes  thereof.  We  cannot  assume 
mat  the  State  would  have  run  counter  to  the 
express  provisions  of  the  Act  of  Congress  by 
enacting  that  the  purchase  price  of  the  scrip 
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might  be  invested  in  a  manner  forbidden  by 
that  Act. 

.  The  commissioners  appointed  under  a  Joint 
resolMtion  of  the  Legislature  of  1878  reported 
(two  out  of  three),  that  the  profits  formed  part 
of  the  purchase  price  of  the  scrip,  the  third 
commissioner,  Horatio  Seymour,  not  concur- 
ring and  being  of  the  contrary  opinion. 

The  Legislature  took  no  action  then  upon 
the  subject,  but  by  the  Act  (chap.  817  of  the 
Laws  of  1880),  it  directed  the  comptroller,  up- 
on the  request  of  the  Cornell  University,  to 
transfer  to  it  all  moneys,  securities,  etc.,  con- 
stituting a  part  of  the  Cornell  endowment  fund, 
pursuant  to  which  Act  the  fund  was  transferred 
to  it.  This  was  done  because  the  university, 
under  an  agreement  nuide  with  Mr.  Cornell  m 
1874,  with  the  consent  of  the  coniptroller  and 
the  commissioners  of  the  land  fund,  had.  placed 
itself  in  the  shoes  of  Mr.  Cornell,  so  far  as  the 
contract  with  the  State  was  concerned,  and  Mr. 
Cornell  had  conveyed  to  it  all  his  right  and 
title  to  the  scrip,  the  lands  located  under  it, 
and  all  land  contracts  existing.  This  was  done 
at  the  wish  of  Mr.  Cornell,  who  desired  the 
university  to  take  the  further  work  under  the 
contract,  and  the  responsibility  arising  there- 
from, and  the  university  has  paid  to  the  State 
a  portion  of  the  amount  coming  to  it  as  the 

1>urcfaase  price  (the  additional  thirty  cents  real- 
zed)  for  the  sale  of  some  of  the  lands. 

Tnese  are  the  material  facts  upon  which  the 
question  discujsed  arises,  and  thus  the  two 
bodies,  the  State  and  the  university,  stood  at 
the  date  of  the  commencement  of  these  pro 
ceedings,  and  thus  they  stand  now.  The  State 
has  m^e  and  makes  no  claim  that  any  portion 
of  these  profit^  over  the  thirty  cents  an  acre 
forms  any  portion  of  the  purchase  price  of  the 
sale  of  the  scrip  by  it.  The  university,  by  its 
agreement  with  Mr.  Cornell  and  by  taking  ex- 
actly his  position,  and  by  receiving  the  moneys 
and  securities  of  the  Cornell  endowment  fund 
by  virtue  of  the  Act  of  1880,  clearly  has  taken 
the  position  that  it  was  the  owner  of  this  fund, 
and  was  not  indebted  to  the  State  therefor. 
Its  reports  show  that  they  (the  trustees  of  the 
university)  claimed  that  it  had  no  debts,  and 
they  acknowledged  none  to  the  State  on  account 
of  this  fund. 

If  It  existed,  it  would  certainly  be  a  some- 
what onerous  position  for  the  Stite  to  be  iu.  It 
must  have  all  the  proceeds  of  the  sale  of  tills  scrip 
including  in  such  case  all  the  profits  of  the  past 
and  what  may  hereafter  arise;  it  must  pay  all 
expenses,  etc.,  after  location,  in  the  way  of 
taxes,  and  all  incurred  in  the  management  and 
disbursement  of  the  moneys,  and  must  invest 
in  stocks  of  the  kind  described  in  the  Act  of 
Congress,  and  must  forever  guaranty  the  whole 
amount,  so  that  if  any  of  the  principal  is  lost, 
it  must  be  supplied  by  the  State;  and  it  must 
pay  over  the  6  per  cent  interest  on  the  whole 
of  tUs  fund  to  the  university.  This,  of  course, 
does  not  weigh  in  case  the  decision  were  that 
the  law  is  in  that  condition.  For  the  reasons 
already  given,  I  do  not  think  it  is. 

Interpreted  as  we  have  interpreted  the  agree- 
ment and  the  Act  of  the  Legislature  of  New 
York,  the  remaining  inquiry  is,  Does  the  New 
York  Statute,  or  the  agreement  under  it,  urn 
counter  to  the  Act  of  Congress  creating  this 
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land  scrip  trust?  I  think  not.  It  provides 
that  all  moneys  derived  from  the  sale  of  the 
land  scrip  by  the  State  shall  be  invested,  etc., 
as  therein  prescribed.  The  scrip  is  to  be  sola 
by  the  Slate,  which  could  not  itself  locate  the 
land,  and  the  avails  of  such  sale  are  to  be  in- 
vested. The  avails  of  the  sale  of  the  scrip 
by  the  State  were  the  purchase  price  thereof; 
and  if  I  am  right,  that  the  profits  formed 
no  part  of  such  purchase  price,  but  were  the 
property  of  the  vendee  of  the  State,  which  he 
Agreed  to  give  to  the  university  for  general 
purposes,  as  his  gift  and  to  form  the  property 
of  the  universit}^,  then  the  Act  of  Congress 
has  no  concern  with  it. 

Another  consideration  mav  be  adverted  to. 

It  is  exceedingly  doubtful,  in  my  mind, 
whether  the  university  can  be  heard  to  claim 
the  existence  of  this  alleged  debt  under  the 
facts  of  this  case.  The  State  has  made,  and 
makes,  no  claim  upon  the  university  for  the 
property  or  any  portion  of  it.  It  was  placed 
m  its  possession  by  virtue  of  the  consent  of  the 
State,  evidenced  by  the  passage  of  an  Act  au- 
thorizing and  directing  it.  The  university  has 
claimed  to  be  the  owner  of  it,  and  no  one  has 
drawn  its  rightful  title  in  question.  Can  it 
now,  while  enjoying,  without  hostile  claim 
from  any  source,  the  full  control  of  the  prop- 
erty, as  Its  absolute  owner,  set  up,  as  a  reason 
why  it  should  be  allowed  to  take  other  prop- 
erty, that  perhaps  hereafter  some  one  may  make 
a  claim  that  the  property  does  not  belong  to 
the  university,  but  that  ft  is  a  trust  fund  orig- 
inating^ in  the  Act  of  Congress?  If  the  State 
or  United  States  were  to  commence  some  pro- 
ceeding, based  on  the  counsel's  alignment,  to 
reclaim  possession  of  the  property,  there  is 
nothing  in  the  present  attitude  of  the  univer- 
sity which  would  necessarily  estop  or  in  anv 
way  conclude  it  from  denying  that  any  such 
trust  exists,  or  that  any  case  had  been  made  for 
taking  the  possession  of  the  property  out  of  its 
hands.  So  far  as  appears,  it  seems  that  this 
assumed  indebtedness  is  entirelv  gratuitous  on 
its  part,  and  that  there  is  no  creditor  who  makes 
the  claim,  no  one  who  Questions  its  title.  It  is 
going  a  good  ways,  under  such  circumstances, 
to  lay  much  weight  on  a  liability  which,  up  to 
this  proceeding,  was  never  admitted  by  the 
univenity,  ana  is  not  now  asserted  by  anyone 
else.  It  would  seem  as  if  property,  which  was 
thus  in  the  possession  of  a  corporation,  un- 
claimed by  anyone  else,  was  held  by  it  within 
the  meaning  of  its  charter,  and  that  the  ques- 
tion in  regud  to  the  character  of  its  holding 
was  merely  an  abstract  one,  with  which  courts 
would  not  deal,  at  least  so  far  as  this  proceed- 
ing is  concerned. 

In  all  these  matters  it  must  be  borne  in  mind, 
the  parties  have  all  been  acting  in  the  most  en- 
tiled and  perfect  good  faith.  This  was  no 
scheme  to  avoid  or  evade  the  provisions  of  the 
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Act  of  Congress.  The  price  of  sixty  cents  an 
acre,  which  the  State  got  for  the  land,  was  all 
it  was  worth  at  that  time.  lis  future  value 
depended  upon  many  contingencies.  The 
State  had  the  ri&:ht  to  sell  the  scrip  for  such 
price  ns  it  might  agree  on  with  a  purchaser. 
This  it  did.  The  university  wanted  money  to 
pay  its  expenses.  It  could  not  very  well  wait 
for  twenty  or  even  five  years  for  the  purpose 
of  seeing  how  the  value  of  this  scrip  would 
appreciate,  if  at  all.  The  Legislature  was 
equally  in  earnest  in  its  desire  for  the  prosper- 
ity of  the  institution;  so  were  the  state  officers, 
and,  above  and  beyond  all,  so  was  Mr.  Cornell, 
its  ffenerous  founder  and  already  the  donor  of 
such  a  large  amount  of  money.  Taking  all 
the  circumstances  into  consideration,  the  plan 
carried  out  was  hit  upon,  and  the  amount  of 
the  Cornell  endowment  fund  and  the  property 
arising  therefrom  must  be  regarded  as  a  gift  of 
the  donor  and  founder,  and  not  as  a  violation 
of  either  the  Act  of  Congress,  or  of  the  Act  of 
our  own  Legislature. 

The  agreement  being  valid  and  authorized 
by  our  sute  law,  which  was  not  in  conflict 
with  the  law  of  Congress,  the  position  of  the 
university  with  regard  tQ  property  must  now 
be  adverted  to. 

The  university  stands  in  this  position,  count- 
ing the  two  items  of  western  lands  and  land 
contracts  as  its  property: 

Funds  from  Individuals $  606,568  65 

Western  lands 1,648.178  66 

Western  land  contraots 489,884  fSt 

"'>g,686,101  la 


In  the  first  item,  however,  is  included  the 
university  buildings,  farm,  ^rounds,  etc.,  as 
fixed  by  the  surrogate,  at  f  69,683.8a  The  gen- 
eral term  advances  those  figures  by  9816,816.67, 
making  the  valuation  $885,(K)0.  Adding 
$815,816.67  to  the  $2,686,101.48,  we  have  a 
total  of  $8,001,418.10,  without  counting  the 
college  Umd  scrip  fund  in  the  hands  of  the 
State  as  property. 

We  agree  with  the  general  term  in  the  modi- 
fications made  by  it  in  the  value  of  the  univer- 
sity buildings  and  grounds,  although  we  axe 
probabl  V  bound  by  its  findings,  as  there  was 
contradictory  evidence  in  regard  to  it 

This  brings  the  property  of  the  university 
above  set  forth,  up  to  more  than  its  permitted 
aggregate  at  the  time  of  the  decease  of  Mrs. 
I^ske,  and  no  debts  to  be  deducted  therefrom. 

Under  such  circumstances,  the  university 
could  not  take  the  various  legadea  bequeathed 
to  it  by  her  will. 

The  Judgment  qf  the  General  Term  futisl, 
therrfdfre,  be  affirrfiBd,  with  eaete: 

AQ  concur,  except  Finelu  /-  taking  no 
part 
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BRADSTREET  COMPANY,  Appt,, 

V, 

Robert  GILL. 
(....Texas ) 

1.  The  qiiestioii  of  agency  should  be  left  to 
the  jury,  where  a  party^s  letters,  coupled  with 
testimony  that  he  had  made  reports  to  a  com- 
mercial agency  of  the  status  of  merchants, 
would  support  a  flndingr  that  he  was  an  agent*  of 
such  agency,  hut  there  is  other  evidence  from 
which  the  Jury  might  conclude  that  he  was  not 
ndi  agent. 

2.  An  agency  is  created  if  relations  exist  which 
will  constitute  an  agency*  although  the  parties 
may  not  so  Intend.  The  effect  of  such  relations 
cannot  he  affected  by  the  private  intention  of  the 


5.  If  a  libel  eonslBted  in  reporting  nlaint- 
Iff's  standing  as  a  merchant^  **in 
blanlc***  the  complaint  should  inform  the  court 
and  the  defendant  of  that  fact,  with  such  ex- 
planations as  to  what  was  meant  by  the  report  as 
may  be  necessary  to  show  that  It  was  injurious 
and  defamatory.  A  complaint  In  such  case  which 
undertakes  to  state  the  substance  of  the  language 
used,  or  Its  meaning,  is  bad  on  general  demurrer. 

4.  In  an  aetlon  against  a  fbreign  cor- 
poration it  is  not  necessary  under  the  Texas 
Act  of  March  81, 188ft,  to  aUege  that  it  had  an 
agent  or  representative  In  the  county,  and 
that  Its  prtaidpal  office  was  also  in  the  county; 
but  It  is  enough  to  allege  either  that  it  had  an 
agent  or  representative  in  the  county,  or  that  its 
principal  office  was  there. 

6.  A  witness  in  possession  of  a  k^  to  the 
reports  of  aconmereialagencgrmaybe 

allowed,  in  an  action  for  libel,  to  explain  what 
was  indicated  by  reporttng  a  merchants  standing 
**in  blank,"  which  constitutes  the  aUeged  libeL 

flL  Testimony  of  witnesses  as  to  the  general  ef- 
fect in  commercial  circles  upon  the  credit  of.  a 
person  of  a  rating  by  a  commercial  agency  is  in- 
adnrisslble,  being  only  the  opinion  of  the  wit- 
nesses about  a  matter  that  the  Jury  were  capable 
of  Judging. 

T.Pnblieations  of  eonunereial  agencies» 

issued  to  their  subscribers  generally,  are  not 
prtvUeged  oommnnicatioDS.  Tbeylire  only  priv- 
ileged when  made  in  confidence  to  a  subscriber 
who  Is  interested  in  the  pecuniary  standing  of 
the  merchant  reported. 

(November  27, 1888.) 

APPEAL  by  defendant,  from  a  Judgment  of 
tlie   District   Court   of  Bastrop  County 
(Terchmueller,  J.),  in  favor  of  the  plaintiff  in 
an  action  of  libel.    JReverted. 
(CommiBdouers'  decision.) 


The  action  was  based  upon  an  alle^d  false 
report  concerning  plain  tiff's  commercial  stand- 
ing, made  in  January,  1885,  by  the  Bradstreet 
Company,  an  incorporated  commercial  agency. 
Plaintiff  testified  that  he  was  cramped  in  busi- 
ness by  the  report  complained  of  and  that  he 
had  been  compelled  to  refuse  business  on  that 
account  Defendant  contended  that  there  was 
no  evidence  of  damage  to  go  to  the  jury. 

The  letters  of  the  defendant  company  to 
John  M.  Finney,  referred  to  in  the  opinion  as 
tending  to  show  that  he  was  an  agent  of  the 
defendant,  asked  him  to  correct  certain  reports 
furnished  him,  and  evidence  was  given  that  he 
had  done  so. 

By  the  twelfth  assignment  of  error,  referred 
to  in  the  opinion,  the  appellant  contended  that 
if  there  was  any  evidence  of  damage  it  .vas 
caused  by  prior  reports,  and  not  by  toe  report 
of  January,  1885,  complained  of;  and  that  the 
claim  for  damage  for  such  prior  reports  was 
barred. 

Messrs.  Labatt  Sb  Noble  and  Fowler  ft 
Maynard  for  appellant. 

No  counsel  appeared  for  appellee. 

CoUard,  J,,  delivered  the  following  opin- 
ion: 

The  appellant,  the  Bradstreet  Company,  be- 
ing a  foreign  corporation,  was  sued  in  Bastrop 
County,  of  this  State,  for  damages  for  an  al- 
leged libel  upon  pluntiff,  Robert  Gill,  a  mei^ 
chant  in  the  Town  of  Bastrop.  The  business, 
of  the  Bradstreet  Company  is  that  of  a  com 
mercial  agency.  It  is  a  foreign  corporation,, 
and  does  Dusiness  in  the  Unitra  States  and  Id 
Texas.  It  is  alleged  in  the  petition  that  the 
company  is  a  foreign  corporation,  and  that 
John  M.  Finney  is  its  local  agent  in  Bastrop 
County.  Defendant  denied  that  it  had  any 
agent  m  the  county,  and  pleaded  in  abatement 
to  the  jurisdiction  of  the  court.  The  court  in- 
structed the  jury  "that  ^e  evidence  shows 
that  defendant  has  an  agent  in  Bastrop  County, 
and  that  the  court  has  jurisdiction  of  the  case." 
It  is  insisted  that  this  charge  is  error,  because 
there  was  evidence  tending  to  show  that  de- 
fendant had  no  agent  in  the  county,  and  that 
the  char^  was  upon  the  weight  of  evidence. 

We  thmk  it  was  error  to  so  charge  the  jury. 
The  court  should  have  instructed  tSe  jury  that 
if  fMnney  was  employed  or  engaged  by  the 
company  as  its  correspondent  at  tbe  time  the 
suit  was  brought,  to  furnish  it  with  informa- 
tion as  to  tbe  commercial  standing  of  mer- 
chants and  business  men  in  Bastrop  Countv, 
to  be  used  by  th<)  company  in  its  reports  to  its 
customers  and  subscribers  in  conducting  the 


lifOTB.—Privaeoed  eommunieationn,  AVherp  the 
defendant  kept  a  mercantile  airency,  wboce  busi- 
neee  it  was  to  obtain  information  respcctinu  the 
credit  and  responsibility  of  persons  in  busii^ew, 
and  to  f  I'  rr  "h  the  same  to  bu  Dscribers  to  his  agon- 
oy,  it  "was  held  that  a  communication  made  fn  frood 
faith  to  a  subsiriber  to  such  sRency  wns  privi- 
leged. **  The  business  in  which  the  defendant  was 
engaged  is  sanctioned  by  the  usages  of  commercial 
ootnmunftles."  Onnsby  v.  Douglass,  87  N.  Y.  477; 
Sherwood  v.  Giltert,  2  Alb.  L.  J.  ^:  Townshend.  Li- 
bel &  8. 466.  The  privilege  accnrdcd  to  a  irercantlle 
agency,  as  laid  down  in  Ormsby  v.  Dorgltus.  ch  es 
not  extend  to  the  country  coiTespondeuts  of  the 
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agency.  The  circular  of  a  mercantile  agency,  is- 
sued to  subscribers  generally,  is  not  privileged; 
although  a  publication  by  such  an  agency,  to  per- 
sons having  dealings  with  plaintiff,  would  foe  priv- 
ileged. Com.  V.  Stacey,  8  Pbilo.  617.  A  communlca^ 
tion  by  the  proprietor  of  a  mercantile  agency, 
through  his  clerks,  to  his  customers  and  their 
clerks,  was  not  privileged.  Beardsley  v.  Tappan,  6 
Dlatchf.  4ii7;  BiUings  v.  Russell,  8  Boston  L.  Rep. 
N.  8.  6U9,  was  the  first  reported  case  for  libel 
against  a  mercantile  agency.  See  Townshend, 
Libel  &  8. 466, 4.'?:  a^  to  privilegec.  cummuaioutioni, 
Byam  v.  Collins,  ante^  129. 
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budness  of  the  oompanj,  tben  he  would  be  its 
agent;  and,  be  being  a  resident  of  the  coonlr, 
the  court  had  Jurisdiction  in  the  case.  The 
letters  of  the  company  to  Finney,  coupled  with 
the  testimony  that  he  made  reports  to  it  of  the 
status  of  merchants  in  Bastrop,  would  support 
a  finding  that  he  was  such  agent;  but  there 
was  other  evidence  which  the  juiy  might  have 
considered,  and  from  which  they  may  have 
concluded  that  he  was  not  engaged  by  defend- 
ant as  its  a^ent  at  the  time  the  suit  was 
brought.  The  question  of  agency  or  not 
should  have  been  left  to  the  Jury.  It  would 
have  been  error  to  instruct  the  Jury,  as  request- 
ed by  defendant,  that  Finney  was  not  its  agent. 
It  was  error  to  instruct  them  that  he  was  such 
agent.  x 

The  court  refused  a  charge  asked  by  defend- 
ant to  the  effect  that  if  it  was  not  the  intention 
of  defendant  to  make  Finney  its  agent,  and  if 
it  was  not  the  intention  of  fMnney  to  become 
its  agent,  to  find  for  defendant  on  the  plea  in 
abatement.  The  refusal  to  give  the  charge  is 
assigned  as  error. 

The  intention  of  the  parties,  it  is  true,  must 
control;  but  that  intention  is  gathered  from 
what  was  actually  done  or  agreed  by  the  par- 
ties, not  from  what  they  may  have  privately 
meant  or  supposed  they  meant.  Agency  or  not 
is  a  (question  of  law,  to  be  determine  by  the 
relations  of  the  parties  as  they  in  fact  exist 
under  their  agreements  or  acts.  If  relations 
exist  which  will  constitute  an  agency,  it  wiU  be 
an  agency,  whether  the  parties  understood  it 
to  be  or  not.  Their  private  intention  will  not 
aiTect  it.    It  was  not  error  to  refuse  the  charge. 

The  court  overruled  defendant's  general  de- 
murrer to  the  petition.  This  ruling  is  a<<signed 
as  error,  because  the  petition  does  not  set  forth 
with  suflScient  certainty  the  alleged  false  re- 
ports; because  it  does  not  set  forUi  with  suffi- 
cient certainty  the  actual  damages  sustained  by 
plaintiff;  beoiuse  it  does  not  show  whether 
plaintiff's  suit  is  for  libel  or  slander,  and  it  does 
not  show  whether  the  suit  is  for  actual  or  ex- 
emplary damages,  nor  how  much  is  claimed  as 
actual,  and  how  much  as  exemplary,  dam- 
ages; and  because  "  it  fails  to  show  that  the 
defendant  has  an  agency  or  representation, 
and  principal  office  in  Bastrop  County." 

The  petition  does  not  set  out  in  hao  wr^  the 
very  language  of  the  libel,  but  pretends  to  give 
its  substance  and  meaning.  Our  rules  of  plead- 
ing require  that  the  petition  shall  set  forth  "  a 
full  and  clear  statement  of  the  cause  of  action, 
and  such  other  allegations  pertinent  to  the 
caase  as  the  plaintiff  may  deem  necessary  to 
sustain  his  suit,"  etc.  It  has  been  many  times 
decided  by  our  courts  that  the  common-law 
distinctions  as  to  pleading,  and  its  technicali- 
ties, do  not  prevail  with  us,  but  that  a  clear 
and  lo^i^lcal  statement  of  the  cause  of  action  is 
all  that  is  necessary. 

A  clear  statement  of  the  facts  oojistituting 
the  cause  of  action  cannot,  however,  be  dis- 
pensed with.  The  character  of  the  suit  must 
oe  the  guide  to  the  pleader,  and  enough  must 
be  stated  to  constitute  a  cause  of  action.  In  a 
suit  on  a  note  it  will  be  sufficient  xx>  state  the 
substance  and  legal  effect  of  the  note.  Not  so 
in  a  suit  for  libel  A  libel  suit  is  based  on  lan- 
guage or  its  equivalent.  The  complainant  in  a 
libel  suit  should  put  the  court  in  possession  of 
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the  libelous  matter  published— the  language 
used,  with  such  innuendoes  as  are  necessary  to 
to  explain  what  was  nleant  by  the  language — 
and  to  whom  it  applied,  so  as  to  enable  the 
court  to  determine  wheUier  the  words  are  ac- 
tionable. 

In  this  case  the  complaint  attempts  to  glTs 
the  meaning  of  the  words  or  libel  only,  vnth- 
out  stating  what  the  libel  was.  If  the  libel 
consisted  In  reporting  plaintifrs  standing  as  a 
merchant,  "in  blank ^  the  complaint  i£ould 
have  informed  the  court  and  the  defendant  of 
the  fact,  with  such  explanations  as  to  what  was 
meant  by  the  report  as  were  necessary  to  show 
that  the  report  was  injurious-  and  defamatory. 
This  is  not  a  case  where  the  pleader  must,  from 
the  nature  of  the  publication,  resort  to  a  verbd 
description  of  the  slanderous  matter,  as  it  would 
be  when  movements,  postures  or  pictures  are 
used.  Plaintiff  could  have  stated  bis  cause  of 
action  as  it  was,  in  clear  terms.  He  has  not 
done  so.  It  is  not  sufficient,  in  this  kind  of 
a  Buit,  to  state  the  substance  of  the  language 
used,  or  its  meaning.  We  believe  the  general 
demurrer  ought  to  have  been  sustained.  See 
Townshend,  Libel  <&  S.  §§  829-335,  inclusive. 

The  damages  claimed  by  plaintiff  are  com- 
pensatory only.  He  suffcrca  great  damage  in 
the  conduct  of  his  business  and  in  his  com- 
mercial standing.  He  does  not  ask  for  vindic- 
tive damages.  The  allegations  of  the  petition 
were  sufficient  upon  this  subject  This  is  a 
suit  for  libel;  it  was  unnecessary  for  plaintiff  to 
so  characterize  it  by  averment 

In  order  to  maintain  the  suit  in  Bastrop  Coun-* 
tv,  it  was  not  necessary,  as.appellant  seems  tc 
think,  for  plaintiff  to  allege  that  defendant  had 
an  agent  or  representative  in  the  county,  and 
that  its  principal  olfice  was  also  in  Uic  county. 
It  was  enough  to  allege  that  it  had,  at  the  time 
suit  was  brought,  an  agent  or  representative  in 
the  county,  or  that  the  principal  oflAce  was  in 
the  county.    Either  allegation  was  sufficient 

The  statute  (Act  of  March  81, 1885)  in  force 
at  the  time  the  suit  was  brought  provides  that 
foreign  private  or  public  corporations,  doing 
business  in  this  State,  may  be  sued  "in  any 
county  where  the  cause  of  action,  or  a  part 
thereof,  accrued,  or  in  any  county  where  such 
companv  may  have  an  agency  or  representa- 
tion in  the  county  in  which  the  principal  office 
may  be  situated,  or,"  etc.  There  is  no  comma 
after  the  word  "representation"  in  the  Act, 
but  to  so  read  it  would  render  it  utterly  sense- 
less. Reading  it  with  a  comma,  it  becomes 
perfectly  clear  and  intelligible,  and  means  thai 
"  suit  may  be  brought  in  any  county  where 
the  company  has  an  agencvor  representative, 
in  the  cotmty  where  its  principal  office  is  sit- 
uated, or,"  etc.  The  rules  of  construction  de- 
mand that  the  Act  should  be  read  so  as  to  give 
it  sense  and  meaning — the  meaning  it  was  evi- 
dentlv  intended  to  have.  The  seeming  confu- 
sion in  the  language  and  punctuation  was  cor- 
rected b^  amendment,  April  4,  1887. 

We  think  there  was  no  error,  as  insisted  by 
appellant,  in  permitting  witnesses,  in  possession 
of  the  ke}r  to  defendant's  reports,  to  explain 
what  was  indicated  by  reporting  a  merchant's 
standing  "in  blank."  Plaintiff  was  reported 
in  blank,  and  it  was  proper  to  explain  by  testi- 
mony what  the  blank  represented.  The  peti- 
tion should  have  contained  allegations  of  the 


188a 


BSADSTBBBT  COKPAKT  T.  GlLU 


407 


fact  as  pabllahed,  with  the  proper  iiuuendo, 
as  a  predicate  for  the  testimony.  The  testi- 
mony showing  the  effect  of  such  a  rating  upon 
the  CTedit  of  plaintiff — that  is»  the  general  ef- 
fect in  commercial  circles — was  in^mi^ble. 
It  was  only  the  opinion  of  the  witnesses  about  a 
matter  of  which  the  jury  were  capable  of  Judg- 
ing, and  which  it  was  uieir  du^  to  determine. 
If  the  ratini^  meant  that  plaintiff  had  no  credit 
and  DO  capital,  and  such  rating  was  false,  it 
was  libelous  and  actionable  perae^  and  the  Jury 
should  have  been  left  to  estimate  its  effect  with- 
out the  influence  of  the  opinions  of  the  wit- 
nesses, however  competent  to  Judge  of  such 
matters.  Townshend,  libel &S.  297.  If  plaint- 
iff suffered  special  damage  by  loss  of  credit, 
the  injurv  and  the  cause  of  it  were  susceptible 
of  proof— direct  proof— by  the  persons  with 
whom  his  credit  suffered.  If  there  was  a  gen- 
eral loss  of  credit,  or  breaking  down  of  com- 
mercial character,  and  it  was  susceptible  of 
proof,  it  was  a  matter  of  opinion  for  the  Jury 
onlv,  unaided  by  the  opinions  of  outsiders. 

"f  hero  was  some  evidence,  though  slight, 
tcndine  to  show  that  plainliif's  credit  was  in- 
jured by  the  publication,  and  that  he  suffered 
some  damaee.  It  was  not  the  province  of  the 
court  to  juoge  of  the  weight  of  the  evidence, 
any  more  than  it  was  to  direct  the  jury  as  to 
the  amount  of  damages  they  should  find  for 
the  injury.  Be&ides  tnis,  it  was  the  privilege, 
of  the  jury  to  decide  upon  the  general  effect  of 
the  libel  upon  the  plaintiff's  character  and 
credit  as  a  merchant.  We  cannot,  therefore, 
agree  with  appellant  that  the  charge  upon  this 
subject  was  unauthorized  by  the  evidence.  The 
assignment  of  error  on  this  point  is  untenable. 

The  twelfth  assignment  oi  error  is  also  un- 
tenable. It  dues  not  appear  from  the  evidence 
that,  if  plaintiff  was  damaged  at  all,  it  was  by 
the  publication  made  prior  to  January,  1885. 
On  the  contrary,  it  does  appear  that  if  be  was 
Injured  it  was  by  the  publication  of  January, 
18»5.  The  jury  expressly  found  their  verdict 
on  that  publication,  and  we  think  correctly. 
Limitation  did  not  iMir  the  publication  of  Jan- 
uary, 1885. 

There  are  several  assignments  of  error  predi- 
cated upon  the  refusal  of  the  court  to  eive 
requested  charges  of  defendant  to  the  enect 
that  the  publication  complained  of  was  a  priv- 
ileged communication,  and  that,  such  being  the 
case,  malice  in  fact  must  be  established  to  enti- 
tle to  a  recovery.  These  assignments  may  all  be 
considered  together.  Wecannotaccede  to  the 
proposition  that  the  publications  of  commerciid 
agencies*  issued  to  their  subscribers  generally, 
are  privileged  communications.  They  are  only 
privileged  when  made  in  confidence  to  a  sub- 
scriber who  is  interested  in  the  pecuniary  stand- 
ing of  the  merchant  reported. 

In  Erher  v.  Ihin,  tned  in  the  TJnited  States 
Circuit  Court,  of  Arkansas,  Cu.dwell,  t/l,  ex- 
pressed the  correct  doctrine,  as  we  understand 
It.  He  said:  "It  is  indisputable,  under  the 
evidence,  that  whatever  was  said  orally  by  de- 
fendants about  plaintiffs  and  their  business  was 
said  in  good  faith,  and  in  confldence  to  their 
subscribers,  who  were  by  reason  of  their  busi- 
ness relations  with  the  plaintiffs  interested  in 
knowing  their  financial  and  business  standing, 
and  in  answer  to  requests  made  by  their  sub- 
fcribers  in  relation  thereto.    ThL*  Ijcing  so,  the 
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statemeota  thus  made  Irr  defendants  ue  privi- 
leged communications.'^    Id  Fed.  Rep.  580. 

A  case  more  nearly  in  point  Is  that  of  8wnr 
derlin  y.  Braditreet,  dedaed  by  the  Oourt  of 
Appeals  of  New  York.  In  that  case  plalntiflk 
were  merchants.  Defendants  were  proprieton 
of  a  mercantile  ajgency,  and  pubUsneda  semi- 
annual volume,  giving  the  standing  and  finan* 
cial  credit  of  merchants  in  the  United  States 
and  Canada,  and  also  weekly  sheets  to  their 
subscribers  in  the  QMj  of  New  York.  In  the 
weekly  sheet  they  published  that  plaintiffs  had 
failed.  The  statement  was  false.  Plaintiffs 
called  on  defendants  for  the  names  of  the  per- 
sons furnishing  the  information,  which  defend- 
ants refused  to  give,  but  published  a  retraction 
of  the  report  the  next  week.^  It  was  held  that 
"  The  defendants,  in  making  the  communica- 
tion, assumed  the  le^l  responsibility  which 
rests  upon  all  who  without  cause  publish  de- 
famatonr  matter  of  others;  that  is,  proving 
the  trutn  of  the  publication,  or  responding  in 
damages  to  t  he  injured  party. "  It  was  further 
said  that  "  The  communication  of  the  libel  to 
those  not  interested  in  the  information  was  of- 
ficious and  unauthorized,  and  therefore  not 
protected,  although  made  in  the  belief  of  its 
truth,  if  it  were  in  point  of  fact  false."  46  N. 
Y.188. 

The  very  question  under  consideration  was 
recently,  in  1887,  before  the  Court  of  Errors 
and  Appeals  of  New  Jersey.  King -7,  Patter- 
$on,  8  Cent.  Rep.  867,  49  N.  J.  L.  417.  The 
court  was  divided,  but  a  majori^  of  the  oourt 
held  to  the  doctrine  announced  in  Sunderliny. 
Br<idstreet,  Both  sides  of  the  question  were 
fully  discussed  in  the  case  by  the  disagreeing 
judges,  and  such  authorities  as  bear  upon  the 
subject  were  cited  and  reviewed.  We  think 
the  conclusion  reached  by  a  majority  of  the 
court  a  correct  one. 

A  commercial  agency  Is  a  lawful  business, 
and,  when  conducted  lawfully,  is  a  benefit  to 
society  and  trade;  but  no  just  reason  can  be 

given  for  a  rule  that  would  exempt  it  from  lia- 
ility  for  false  and  defamatory  publications, 
when  other  citizens  would  not  be  exempt.  If 
an  individual  voluntarily  or  for  inroflt  jgive  false 
and  injurious  information  to  persons  interested 
in  the  trade  and  commercial  standing  of  another 
at  the  time  the  information  is  given,  such  com- 
munications would  be  privileged;  but  if  he  foxw 
nish  the  same  information  to  others  not  so  inter- 
ested—to traders  f|nd  merchants  as  a  dass^ 
the  communii»tion  would  not  be  privileged. 
A  commercial  agency  organized  for  the  purpose 
of  furnishing  such  information,  keeping  an  in- 
telligence office  for  profit,  should,  (t  seems  to 
us,  be  held  to  the  same  accountability  as  the 
ordinary  citizen.  The  acts  of  the  agency  prop- 
erly done  are  no  more  meritorious  orbeqeficial 
than  when  done  by  an  individual,  except  that 
they  mav  be  more  extended,  and  cover  more 
transactions. 

Impartial  lustice  cannot  imagine  a  sound 
reason  for  a  distinction  in  favor  of  an  agency. 
It  amounts  to  this,  at  last,  and  no  more:  tne 
business  of  a  commercial  agency  is  lawful 
when  conducted  lawfully.  It  will  be  protected 
so  long  as  it  does  not  transgress  the  rights  of 
others.  It  is  not  entitled  to  any  privileges  de- 
nied the  ordinary  citizen.  If  it  is  a  greater 
benefit  to  trade  than  the  occasional   acts   of 
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the  individual,  because  more  extended  and 
coDtinuous  in  its  operation,  it  is  for  the  same 
reason  capable  of  doin^  more  harm  by  its  false 
reports.  Its  wrong  doing  is  more  difficult  to 
remedy.  Because  it  has  a  monopoly  of  such 
intelligence  is  no  reason  for  giving  it  a  privilege 
to  do  a  wrong  by  an  improper  publication  of 
false  statements,  though  the  publication  may 
be  in  the  usual  course  of  business  it  ha<t  adopted. 
It  has  the  right,  then,  to  the  protection  of 
a  privileged  communication,  when  made  to 
persons  at  the  time  interested  in  the  in  forma-, 
tion,  even  though  the  information  maybe  false; 
but  when  communicated  to  its  general  sub- 
scribers it  hns  no  such  right. 

If  the  i^ublication  is  privileged,  no  suit  can 
be  maintained  against  it,  unless  express  malice 
is  shown  to  have  instigated  it,  or  such  gross 
disregard  of  the  rights  of  the  person  published 
as  will  be  equivalent  to  malice  in  fact.  Even 
when  the  communication  is  not  privileged, 
malice  must  be  shown  to  authorize  a  recovery; 
but  in  such  case  negative  facts  may  indicate 
the  malice,  as  that  the  publication  was  false, 
and  was  made  without  legal  excuse.  The 
malice  may  be  inferred  from  the  fact  of  a  false 
publication  of  libelous  m.atter.  When  the  pub- 
lication is  privileged,  the  malice  so  implied 
f lom  the  false  and  defamatory  publication  is 
deemed  to  have  been  met  and  rebutted — ^in 
w  hich  case  as  before  stated,  malice  in  fact  must 
be  shown  to  warrant  a  recovery;  and  such 
malice  i$  defined  to  be  ill-will,  bad  or  ev9 
motive,  or  such  gross  indifference  to  the  right 


of  others  as  will  amount  to  a  wiUful  or  wanton 
act.  HoitY,  Parsons,  23  Tex.  9;  Behee  v.  Mo. 
Pac.  R,  Co.  (Tex.)  9  8.  W.  449,  decided  by  the 
commission  of  appeals,  Tyler  Term,  1«8S,  and 
authorities  there  cited. 

It  was  shown  in  this  case  that  the  alleged 
libellous  matter  was  issued  to  defendant's 
general  subscri tiers  in  the  United  States.  If  the 
fact  published  was  false  and  libelous,  malice 
could  be  inferred  from  the  fact  (though  it  would 
not  be  proper  to  point  out  to  the  jury  In  the 
charge  the  facts  from  which  the  malice  could 
be  inferred);  and,  if  it  is  shown  that  plaintiff's 
credit  and  reputation  were  injured  by  such 
publication,  be  could  recover  damages  therefor 
— besides  any  other  special  damages  he  mav 
have  sustained  in  his  business  by  reason  of  such 
publication. 

There  are  a  great  number  of  assignments  of 
error  presented  and  apparently  reb'^  on  in  ap- 
pellanlr^  brief,  some  of  which  we  may  not 
have  more  than  incidentally  noticed;  but  we 
believe  we  have  ^ven  our  views  of  every  ma- 
terial question  raised  on  the  trid,  so  that  there 
need  be  no  difficulty,  in  the  law  of  the  case  as 
as  we  understand  it,  upon  another  trial.  Be- 
cause of  the  errors  above  pointed  out  in  the  rul- 
ings of  the  court,  we  are  of  opinion  the  judg- 
ment should  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

Stayton.  Ch,  J,: 

Report  of  Commissioners  of  Appeals  exam- 
ined, their  opinion  adopted,  and  iliejudgmentrs- 
versed^  and  cause  remanded. 
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STATE  OF  IOWA,  Appi., 

V. 

INTOXICATING  LIQUORS,-?.  C.  Cum- 
lONas,  Claimant 

(....Iowa I 


Under  the  Iowa  Statute  proTtding^  that 
the  words  **  intoHlcattiig  liquors**  as 

used  therein  shall  beoonstrued  vo  mean  *^cohol, 
wine,  beer,  spirituous,  vinous  and  malt  liquors 
aiid  all  intozicatii*g  liquors  whatever,**  liquor 
ooDtaiDin^r  akx>hol  is,  as  a  matter  of  law,  intoz- 
icatiop.  however  much  it  ta&y  be  diluted,  and 
regardless  of  the  t&ct  that  the  quantity  drunk  at 
any  one  time  would  not  produce  intoxication. 

(December  20, 1888.) 

APPEAL  b^  the  State,  from  a  Judgment  of 
the  District  Court  of  Buchanan  Counfv 
(Ney,  «/.),  in  favor  of  the  claimant  in  a  proceed- 
ing against  intoxicating  liquors.    Eeversed. 

f^iytVL—lninrleatlnolitjuon.  CourtswiU  take  judi- 
cial notice  that  lagrer  beer,  ale«  porter  and  any  other 
limior  made  of  malt  isa  nuUt  liquor.  Netso  v.  St;  te 
ma.)  1  L.  R.  A.  &25.  In  New  York,  the  courts  take 
Juuicial  notice  that  whisky,  brandy,  gin,  ale  or 
Btrony  Veer  are  intoxicating'  liquors.  Rau  v. 
People,  fki  N.  Y.  279:  Excise  Comrs.  v.  I'aylor,  21  N. 
Y.  ira;  PtoT»Je  V.  Zeifirer, 6  Park. Cr.  Rep. 856:  People 
V.  Hart,  24  llow.  Pr.  289:  Josephdaffer  v.  State,  82 
Intl.  iVBi.  In  order  to  show  the  IntoxicatinK  prop- 
ertl(«  of  beer  sold,  evidence  may  be  if  Iven  of  acnem- 
ical  ana  i.^'sls  of  a  similar  article.    Com.  v.  Goodman, 

2  L.  a  A. 


Statement  by  Seevers,  Ch.  J.: 

Certain  liqqors  claimed  to  be  in^ziratlng 
were  duly  seized  under  legal  process.  P.  C. 
Cummings  appeared  and  claimed  to  be  the 
owner  of  such  liquor.  A  trial  was  had  before 
a  justice  of  the  peace,  who  found  that  the  liq- 
uors were  not  mtoxicating,  and  ordered  that 
they  be  returned  to  the  claimant  An  appeal 
to  the  district  court  was  taken,  and  judgment 
was  rendered  for  the  defendant  The  State  ap- 
peals 

Mr.  H.  W.  Holmaa  for  appellant 
Mr.  E.  E.  Hasner  for  appellee. 


Seevers»  Ch.J,,  delivered  the  opinion  of 
the  court: 

It  is  contended  that  the  court  erred  in  finding 
the  liquors  were  not  intoxicating.  The  case 
was  submitted  to  the  court  upon  the  evidence 
of  a  single  witness  as  to  wbetlier  the  liquors 
were  intoxicating.    Such  evidence  is  before  us. 

The  witness  is  a  chemist,  and  made  an  anal- 

97  Mass.  119.  Medicated  bitters  **produoinff  intox- 
ication" are  'intoxicatlnflr  liquors^*  within  uie  legal 
meaning  of  a  sti  itute  making  thesale  of  such  Ifquors 
lUegal.  James  v.  State,  21  Tex.  App.  353.  Cider, 
which  is  an  alcoholic  beveragre,  cannot  bo  sold  in  a 
State  whose  statute  prohibits  the  sale  of  alcohol  or 
fermented  liquors.  Eureka  Yin.  Co.  v.  Gazette 
Print  Co.  85  Fed.  Rep.  570.  Whether  "peach  elder*' 
is  an  intoxicating  beverage,  is  a  question  of  fact 
to  be  determined  by  the  Jury  under  proper  ln<- 
structions.  Topeka  v.  Zufall  (Kan.)  1  U  B.  A. 
387. 
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jsis  of  the  liquor,  nnd  be  testifies  that  one  por- 
tion thereof  contained  **2.42  per  cent  of  alcohol 
by  weight,  and  8.02  per  cent  by  volume;  and 
the  other  portion  contained  2.68  per  cent  by 
weight,  and  3.22  per  cent  by  volume."  The 
witness,  in  response  to  questions  asked  him, 
testified  as  follows: 

"Now  what  do  you  say  to  this  .  .  .  being  an 
intoxicating  liquorf 

*'  I  do  not  think  It  would  intoxicate  the 
average  drinker." 

*•  Well,  what  do  yoa  say  in  regard  to  people 
who  are  not  in  the  habit  of  using  itf 

"  I  think  it  would  intoxicate  the  larger  por- 
tion." 

**  What  per  cent — ^how  many  out  of  a  hun- 
dred— would  become  intoxicated  on  these  goods 
that  contain  2^  per  cent  of  idcohol?" 

"  I  think  a  fair  proportion  of  them  would." 

"  Of  men  generally?" 

"  Tes  sur;  if  they  would  take  a  fairly  large 
quantity." 

"  What  do  you  say  as  to  the  2^  per  cent  bev- 
erages producing  the  second  effect  of  intoxica- 
tion on  the  ordinary  man?" 

"  I  think  it  would  produce  that  effect." 

"  On  all  who  use  it?" 

"  Nearly  all." 

The  court  must  have  found,  under  the  fore- 
going evidence,  that  the  liquors  were  not  in- 
toxioiting.  This  finding  has  the  force  and 
effect  of  a  verdict  of  a  Jury,  and  cannot  be 
disturbed  if  more  than  one  conclusion  can  be 
fairly  drawn  from  the  evidonoe. 


Conceding  the  competency  of  the  evidence 
as  to  the  intoxicating  character  of  the  liquor,  if 
the  question  to  be  dfetermined  rested  alone  on 
such  evidence,  we  are  disposed  to  think,  under 
the  settled  rule  prevailing  in  this  court,  it  would 
be  doubtful  whether  we  could  disturb  such 
finding.  We  do  not  feel  called  on  to  determine 
such  question.  The  statute  provides  that  the 
words  "intoxicating  liquors,"  as  used  therein, 
"shall  be  construed  to  mean  alcohol,  wine,  beer, 
spirituous,  vinous  and  malt  liquors,  and  all  in- 
toxicating liquors  whatever." 

Alcohol  is  therefore  an  intoxicating  liquor, 
regardless  of  the  fact  that  the  quantitv  drank 
at  any  one  time  would  not  have  that  effect.  It 
it  immaterial,  in  a  statutory  sense,  what  effect 
alcohol  may  have  on  the  human  system;  it  is 
an  intoxicating  liquor.  However  much  it  may 
be  diluted,  it  must  remain  an  intoxicant  when 
used  as  a  beverage.  That  is  to  say,  the  statute 
provides  that  alcohol  is  an  intoxicant  whenever 
and  however  used  as  a  beverage;  and  no  mat- 
ter how  it  may  be  diluted  or  disguised,  it  so 
remains,  simply  because  the  statute  so  declares. 
The  liquor  in  question  contained  alcohol,  and 
therefore  it,as  a  matter  of  law, was  intoxicating. 
JState  V.  Yoffer,  72  Iowa,  421,  supports  this  view. 

It  further  follows  that  the  court  erred  in 
finding  as  it  did,  and  in  rendering  Judgment 
for  the  defendant. 

Betfened, 

Robinson*  J.,  assents  to  the  conclusion 
reached,  but  does  not  agree  to  all  the  grounds 
upon  which  it  is  based. 
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NASH,  Appt., 
v, 

BREWSTER,  Begpt 
(....Minn.....) 

*LWliere«  uMna  bona  fide  sale  of  seed 
irheat*  to  he  sown  on  the  land  of  the  purotuM- 
jer,  the  amoimt  of  wheat  specified  in  the  seed 

.  gnin  note  or  oontraot  given  therefor  was  con- 
tained in  a  partioalar  bin  ooDtaiDing  a  larger 
quantity,  all  of  the  same  quality  and  value,  out 
Off  which  it  was  agreed  the  purchaser  was  then 
and  there  entitled  to  take  away  the  number  of 

'  hushels  purchased,— 7i«Z(l,8uffloient  evidence  of  a 
sale  and  delivery  of  the  wheat  at  the  date  of  the 
note  as  between  the  maker  and  payee.  Weigh- 
ing or  measuring  Js  not  absolutely  essential  to  a 
completed  sale,  except  when  necessary  to  define 
the  subject  matter. 

&  And  where  the  seed  grain  described  in 
such  note  or  contract  u  actually  and  in  good 
faith  sold  and  furnished  to  the  malcer  of  the  note 
for  seeding  purposes,  pursuant  to  the  agrreement 
of  the  parties,  and  a  portion  of  the  amount  re- 
ceived is  subsequently  sold  or  otherwise  appro- 
priated by  him,  and  not  sown  upon  the  land  des- 
ignated, that  fact  will  not  defeat  the  lien  of  the 
seller,  under  the  statute,  for  the  price  of  that 
portion  of  such  seed  grain  actually  sown  upon 
the  land,  upon  the  crop  grown  therefrom. 

3.  The  statute  authorizes  the  holder  of  a  seed 
grain  note,  upon  condition  broken,  to  take  pus- 
session  of  the  crop  raised  from  the  seed  for  which 
it  is  given,  and  the  holder  thereof  may  in  such 

^Head  uotes  by  the  Coubt. 
2  L.  R.  A. 


case  enforce  his  lien  as  against  the  holder  of  a 
subordinate  Uen  tl  ereon  who  has  taken  posses- 
sion, and  may  maintain  an  action  against  him  for 
the  conversion  thereof. 

(December  a,  1888.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
District  Court  of  Grant  County  (Brown, 
J.),  granting  a  new  trial  after  a  verdict  for 
plaintiff  in  an  action  for  the  conversion  of  cer- 
tain wheat.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mestn,  Parsons  ft  Brown,  for  appellant: 

When  property  Is  sold,  to  be  taken  out  of  a 
specific  mass  of  uniform  quality,  title  will  pass 
at  once  upon  the  making  of  the  contract,  if 
such  appears  to  be  the  intent. 

Benl.  Sales,  Corbin's  4th  Am.  ed.pp.  428-440, 
§§  469^87. 

While  certain  cases  apparently  oppose  this 
doctrine,  they  in  reality  are  in  harmony  with  it. 

See  Chapman  v.  tihepard,  89  Conn.  418; 
Waod9  V.  McOee,  7  Ohio,  pt.  2.  127;  Uvtchr 
inson  v.  Hunter,  7  Pa.  140.  See  also  King- 
man V.  Eblmquist,  86  Ean.  785,  and  cases 
there  cited. 

MessrSk  R.  H.  Ifarden  and  Georg^e 
Ketcham  for  respondent 

Vanderbnrg^h,  /•,  delivered  the  opinion 
of  the  court: 

The  seed  grain  note  described  in  the  com- 
plaint, upon  which  «  recovery  is  sought  by  the 
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plaintiff,  contains  the  requisite  statatory  pro- 
Tisions,  and  was  filed  in  the  proper  office  on 
the  day  of  its  date.  Lovejoy,  the  maker  of  it, 
occupied  the  premises  therein  described  under 
a  lease  from  the  owner,  one  Toombs,  and 
bought  the  wheat  to  sow  thereon.  He  actual- 
ly and  in  good  f  aitb  purchased  the  200  bushels 
mentioned,  atseventy-flve  cents  per  bushel;  and 
tbc  evidence  tends  to  show  that  he  sowed  120 
buabels  of  the  same  upon  the  land  upon  wbich 
the  crop  in  dispute  was  raised,  and  of  the  bal- 
ance he  exchanged,  with  plaintiff's  consent, 
sixty  or  seventy  bushels  with  defendant  for 
other  seed  wheat  of  a  different  kind,  which  it 
was  expected  would  ripen  earlier,  and  which 
was  also  sown;  and  the  rest  was  otherwise  used 
by  him.  Plaintiff  recovered  a  verdict  for  $90 
and  interest  in  this  action,  wbich  is  m  form  for 
a  conversion  of  the  wheat  grown  on  the  land 
from  the  seed  so  purchased,  and  appeals  from 
the  order  setting  it  aside. 

1.  Lovejoy  sowed  the  wheat  and  caused  it 
to  be  harvested.  After  it  was  stacked,  Toombs 
took  possession  of  it  under  the  stipulation  in  his 
lease  giving  him  a  lien  on  the  crops  raised  on 
the  land,  caused  the  same  to  be  sold,  and  it  was 
bid  off  by  the  defendant,  and  was  thereafter 
threshed  and  put  into  Toombs'  ^anary.  Both 
Toombs  and  the  defendant  denied  the  plaint- 
iff's right  to  the  wheat  or  the  proceeds,  and 
their  testimony  shows  that  they  appropriated 
the  same  witn  full  knowledge  of  pUdntiff's 
rights  and  claims,  and  assert  a  prior  and  su- 
perior claim  of  title  thereto  under  the  foreclos- 
ure, which  is  set  up  as  an  affirmative  defense  in 
the  answer;  and  it  sufficiently  appears  that  a 
demand  by  plaintiff  would  have  been  unavail- 
ing, though  he  swears  that  he  made  it.  Under 
the  statute  the  plaintiff  was  authorized  to  lake 
possession  of  the  gndn  upon  which  the  lien  was 
given  for  the  purpose  of  enforcing  the  same, 
and  we  think  the  evidence  in  the  case  amply 
sufficient  to  show  a  conversion  of  the  same  by 
defendant 

2.  There  ia  also  evidence  tending  to  show 
that  Toombs  waived  bis  lien  in  favor  of  the 
plaintiff  before  the  wheat  was  sold  and  deliv- 
ered to  Lovejoy,  and  it  is  not  cidmed  that 
Brewster,  who  bought  the  wheat  as  a  favor  to 
Toombs,  occupied  any  better  position  than  the 
latter.  Toombs  admits  that  he  asked  the 
plaintiff  about  seed  wheat  for  Lovejoy,  and  in- 
formed him  that  he  had  rented  him  his  farm, 
and  he  hel];)ed  haul  the  wheat  away,  knowing 
it  was  furnished  for  seed;  and  the  plaintiff  tes- 
tifies that  Toombs  requested  him  to  let  Lovejoy 
have  the  wheat,  and  represented  that  the  latter 
could  rive  him  a  first  lien  on  the  crop,  and  that 
be  let  Lovejoy  have  the  wheat  with  the  under- 
standing that  his  lien  for  the  seed  was  first 
The  court  charged  the  Jury  that  the  plaintiff's 
lien  was  first  if  the  seed  was  actually  sown,  and 
to  this  no  exception  was  taken  by  the  defend- 
ant's counsel,  and  the  rejected  instructions 
asked  by  them  did  not  embrace  the  same  prop- 
osition. It  is  unnecessary  to  decide  in  this 
case,  therefore,  the  question  whether  the  lien 
for  seed  grain  takes  precedence  of  a  provision 
in  a  lease  in  the  nature  of  a  mortgage  upon  the 
crops,  to  be  subsequently  raised  on  the  land, 
made  before  the  purchase  of  the  seed. 

8.  The  principal  questions,  however,  argued 
in  this  court,  and  those  upon  wbich  the  case 
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turned  in  the  court  below  cm  the  motion  for  a 
new  trial,  are  whether  there  was  a  oompUanoe 
with  the  statute  as  respects  the  delivery  of  the 
seed  wheat  to  Lovejoy,  and  the  use  thereof  in 
seeding,  so  as  to  give  effect  to  the  seed  grain 
note  as  a  lien  on  the  crop.  It  is  claimed  that 
the  seed  was  not  furnished  until  after  the  exe- 
cution of  the  note,  because  the  200  bushels 
therein  described  were  a  part  of  a  larger  quan- 
tity stored  in  the  same  bin,  and  was  not  sep- 
arated or  hauled  away  at  the  time. 

It  is  held  in  KeOy  v.  Sedy,  27  Mhin.  888,  that 
the  contract  must  be  executed,  and  the  sale 
completed,  at  the  time  the  note  is  given.  We 
have  no  doubt  that  upon  the  evidence,  and  for 
the  purposes  of  the  contract,  the  sale  in  this 
case  must  be  deemed  oompleteil  at  the  time  of 
the  execution  of  the  note,  and  that,  as  between 
the  parties,  at  least,  the  title  passed.  The 
transaction  appears  to  have  been  bona  fide,  and 
the  evidence,  which  was  uncontradicted,  tended 
to  prove  that  the  wheat  in  the  bin  of  which  the 
200  bushels  was  a  part  was  all  of  the  same  kind, 
and  Lovejoy  had  the  same  right  to  take  that 
amount  from  the  bin,  and  remove  it,  as  he 
would  if  it  had  been  separated.  He  was  given 
permission  to  haul  it  away  by  the  load  and  the 
plaintiff  was  in  the  mean  time  to  be  the  bailee 
of  the  same.  It  was  unnecessary  to  put  the 
parties  to  the  extra  trouble  of  handling  it  twice 
m  the  granary,  or  to  remove  it  all  in  one  day. 
The  evidence  was  sufficient  to  warrant  the  Jury 
in  finding  that  it  was  the  intention  of  the  par- 
ties that  the  title  should  presently  pass;  and  in 
such  cases  it  is  a  question  of  intention  to  be 
gathered  from  the  circumstances.  WdgbiDg 
or  measuring  is  not  absolutely  essential  to  a 
complete  sale,  except  when  necessary  in  order 
to  define  the  subject  matter.  Window  v.  Leof^ 
ard,  24  Pa.  14. 

It  might  be  more  conduslya  or  satisfactory, 
but,  if  the  evidence  was  sufficient  to  show  tne 
intention  of  the  parties,  and  the  vendee  had 
the  absolute  right  to  take  away  the  amount 
sold  at  the  time,  it  Is  sufficient  Burrowi  v. 
WMaker,  71  N.  Y.  281;  Edieh  v.  BtoikdariL 
Oa  Co.  100  U.  B.  124  (26  L.  ed.  554). 

Accordingly,  though  the  authoritiea  are  not 
uniform,  we  think  the  rule  is  quite  well  estab- 
lished that,  upon  a  sale  of  a  specific  Quantity 
of  grain,  its  separation  from  a  mass,  indistin- 
guishable as  to  kind,  quality  or  value,  of  which 
it  is  a  part,  is  not  necessary  to  pass  the  title, 
where  the  intention  to  do  so  is  otherwise  made 
manifest  KimbertifY.  Paichin,  18  N.  Y.  880; 
At/M0ff  y.  Carrington,  42  K.  Y.  122;  LobdeU  v. 
Siowdl,  61  N.  Y.  76;  Chapman  v.  Shipard,  88 
Ck>nn.  418;  Burffr.  Hirei,  40N.J.  L.  581-586; 
ChoH  v.  WaMum,  1  Ohio  St  244;  6  Am. 
Law.  Rev.  460-458;  2  Schouler,  Pers.  Prop. 
§  268;  1  BenJ.  Sales,  Ck>rbhi's  notes,  g  886. 
etc. 

It  was  competent  for  the  parties  to  make 
themselves  tenants  in  common  of  the  wheat  in 
a  particular  bin  by  the  sale  of  a  part,  and  in 
such  case  the  plaintiff  might  sever  and  take  bis 
own  at  any  time.  His  le^l  rights  were  as  well 
defined  and  complete  as  if  his  portion  had  been 
measured  out  and  placed  in  a  separate  bin  on 
plaintiff's  premises,  and  in  his  care.  Channon 
V.  iMtk,  2  Iaiis.  211. 

Of  course  the  rule  above  stated  w.ould  not 
apply  where  the  basis  for  it  is  wanting;  that  is 
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to  sav,  except  where  the  mass  Is  ascertained, 
and  IS  of  uniform  quality  and  value. 

4.  It  is  also  contendea  that  the  exchange  of 
a  portion  of  the  200  Dushels  by  the  vendee,  and 
his  fniUire  to  sow  the  amount  named  in  the  note, 
were  tutal  to  his  lien  under  the  rule  established 
in  Keily  v.  Seely,  supra. 

But  in  that  case  the  transaction  appeared  to 
be  fraudulent  The  note  did  not  express  the 
amount  delivered  or  sold,  as  the  statute  re- 
quired, and  "None  was  to  be  furnished  or  re- 
ceived until  after  the  execution  of  the  note, and 
nearly  half  of  it  (at  least)  was  not  furnished  or 
received  at  all.  The  amount  of  wheat  stated  in 
the  note  was  then  never  furnished  or  received, 
and  consequently  the  note  does  not  state  the 
amount  furnished  or  received." 

But  that  is  not  this  case.  Lere  the  sale  was 
made  and  note  given  in  good  faith.  The  note 
does  express  the  amount  sold  and  received,  and 
there  was,  as  we  have  seen,  a  sufficient  deliv- 
eiT  of  the  grain  at  the  time  the  note  was  given. 
Of  course,  the  vendor  ran  the  risk  of  a  subse- 

auent  diversion  of  it  to  other  purposes.    But 
le  fact  that  by  mutual  agreement  a  part  of  it 


was  exchanged  for  other  seed  wheat,  which 
took  the  place  pro  tanio  of  the  amount  ex- 
changed therefor,  did  not  render  the  contract 
of  no  effect. 

As  the  plaintiff  on  this  appeal  only  claims  a 
lien  upon  the  product  of  the  identical  wheat 
delivered  and  sown,  we  are  not  called  upon  to 
decide  the  question  whether  bis  lien  also  ex- 
tended to  the  crop  raised  from  the  wheat  sub- 
stituted for  that  furnished  by  him.  We  are 
satisfied,  however,  that  the  mere  fact  that  the 
vendee  failed  to  sow  the  entire  Quantity  pur- 
chased did  not  deprive  plaintiff  of  his  lien  up- 
on the  crop  grown  from  that  portion  of  se^ 
sold  and  actually  sown.  Otherwise,  miscalcu- 
lation as  to  the  amount  neeaed,  or  destruction 
t)r  waste  of  some  of  the  seed  furnished,  might 
destroy  the  security  for  the  whole. 

This  case  does  not  fall  within  the  rule  in 
KeUy  V.  Sedy,  as  properly  understood  and  ap- 
plied; and  the  verdict  is  amply  supported  by 
the  evidence. 

The  order  granting  a  new  trial  is  reversed, 
and  the  ease  is  remanded^  with  directions  to  rev^ 
der  judgment  for  plaintiff  upon  the  verdict. 
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NEW  YORK  A  CHICAGO  GRAIN  & 
STOCK  EXCHANGE,  Appt., 

V, 

CHICAGO  BOARD  OF  TRADE  et  ah 


(. 


.SL. 


.) 


LThe  doctrine  that  when  private  prop- 
.  ertjr  la  devoted  to  a  puDlIc  nee  and  b&- 

oomee  affected  with  a  public  iBterest  it  ceases  to 
be  juris  prifoaU  only  and  is  subject  to  public 
regulation,  appUes  to  the  f  umishinflr  of  market 
reports  to  the  pubUo  by  the  Chicago  Board  of 
nnade. 

•i  The  Chicago  Board  of  Trade  cannot  after 

bavlDg  so  conducted  Its  affairs  for  a  Joog  term  of 
yeara  aa  to  waato  a  ■tandard  market  for  agricult- 
unU  produoia,  and  in  concert  with  telegraph 
eompanieabuUt  upa  system  for  the  instantaneous 

'  and  continuous  indication  of  that  market,  nntU 
such  system  has  become  impressed  with  a  pubUc 
interest,  be  allowed  to  discriminate  between 
peiBons,  and  say  that  one  shall  and  another  shall 
not  receive  the  market  reports,  when  all  are 
equally  willing  to  conform  to  reasonable  roles  on 
the  sabjeot  and  pay  tor  the  information. 

&  HeBCOf  heUI^  that  the  Chicago  Board  of  Trade, 
and  the  telegraph  companies  acting  in  connec- 
tion with  it,  have  no  right  to  refuM  to  fnmish  the 
New  York  &  Chicago  Grain  k  Stock  Bzchange,  an 
Illinois  corporation  organized  for  buying  and  sell- 
ing grain,  with  the  regular  telegraphic  **  ticker" 
market  quotations— it  appearing  that  such  Bz- 
change was  willing  to  conform  to  the  regulations 
of  the  Board  of  Trade  in  reference  to  furnishing 
such  quotations,  and  to  pay  for  the  same,  and  that 
it  was  not  engaged  in  a  gambling  or  **  bucket 
shop  "  business. 

(January  26, 1889.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  decree  of  the  Circuit  Court  of  Cook 
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County,  dismissing  a  bill  for  an  injunction. 
Bef^erieiL 

The  bUI  was  filed  by  the  New  York  &  Chi- 
cago Qraln  &  Stock  Exchange  against  the 
Board  of  Trade  of  the  City  of  Chicago,  the 
Western  Union  Telegraph  Company,  and  the 
Gold  &  Stock  Telegraph  Company,  to  restrain 
the  defendants  from  removing  telegraphic  in- 
struments and  severing  the  wire  connectiDg 
plaintiff's  place  of  business  with  the  "  ticker^' 
circuit,  by  which  market  quotations  were 
transmitted! 

The  facts,  and  questions  presented,  are  stated 
in  the  opinion. 

Messrs.  Bisbee»  Ahreiis  Jk  Deeker,  for 
appellant: 

Whenever  private  property  of  whatever 
kind  is  used  in  such  a  manner  as  that  the  pub> 
lie  interest  is  affected  by  it,  then  reflezively 
the  property  or  franchise  or  whatever  it  may 
be,  fa  also  affected  with 'a  public  interest  and 
ceases  to  be  Jiim  privaii. 

Hale,  De  Portibus  Maris;  Munn  v.  iff.  94  Ij. 
8. 118  (24  L.  ed.  77);  Hockett  v.  State,  2  West. 
Rep.  764,  105  Ind.  250;  State  v.  Ifebraska 
Tdeph,Co.  17  Neb.  126;  Pensaeola  Tdeg.  Oo,  v. 
Western  U.  Teleg,  Co.  96  U.  8.  9  (24  L.  ed.  710); 
State  V.  BeU  Teleph,  Co,  86  Ohio  St.  296;  Mo.  v. 
Bell  Teleph.  Go.  28  Fed.  Rep.  589;  American 
Bapid  Teleg,  Go,  v.  Gonnecticut  Tdeph,  Go.  49 
Conn.  852,  44  Am.  Rep.  287;  AUnutt  v.  Inglis, 
12  East,  527;  Southern  Express  Go.  v.  Memphis 
etc,  B.  Go.  18  Cent.  L.  J.  68,  8  Fed.  Rep.  799, 
2  McCrary.  570;  Southern  Exp.  Go,  v.  St.  Louis 
etc.  B.  Go,  10  Ted.  Rep.  210,  869. 

The  information  and  news  of  the  changes 
and  fluctuation  of  the  market  as  gathered  hy 
the  Board  of  Trade  is  itself  a  species  of  prop- 
erty (Kiernan  v.  ManTiattan  Quotation  Tel^. 
Go.  50  How.  Pr.  194),  and,  however  trans- 
ferred by  thi)  Board  of  Trade  to  the  telegraph 
company,  and  however  transmitted  by  the  tel- 
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e^^ph  comf)an7,  is  property  which  from  its 
very  nature  the  public  has  an  interest  in. 

Haying  procured  this  market  in  formation  by 
whatever  means,  and  having  set  it  in  motion 
over  their  circuits  throughout  the  oountir,  the 
defendant  telc^aph  companies  cannot  depart 
from  the  objects  and  purposes  of  their  own  in* 
corporation  so  far  as  to  exercise  the  dangerous 
right  of  discriminating  and  monopolizing  under 
any  circumstances  whatever.  The  ^peneral 
rule  in  regard  to  all  such  corporations  is  that 
they  cannot  discriminate  against  anybody,  and 
devices  that  may  be  adopted  to  justify  or  pro- 
tect or  cover  such  an  exercise  of  authority 
should  be  construed  by  courts  as  void,  being 
against  public  policy. 

Horner  v.  Graves,  7  Bing.  743;  Craft  v.  M<? 
Oonaughy,  79  111.  846. 

Mr.  Sydney  Smith,  for  appellees: 

The  regulations  of  the  Board  of  Trade  as  to 
the  collection  and  transmission  of  maiket  re- 
ports are  valid. 

PeopU  V.  Chicago  Board  of  Trade,  45  111.  112, 
80  m.  134;  Pitcher  v.  Chicago  Board  of  Trade, 
11  West  Kep.  88.  121  HI.  412. 

Under  the  rules  of  the  Board  of  Trade,  the 
market  news  and  statistics  are  collected  and 
compiled  at  the  expense  of  the  members  and 
are  their  private  property  in  their  associated 
caracity. 

Kiernan  v.  ManhaUan  (Quotation  Teleg,  Co, 
60  How.  Pr.  194. 

Afunn  V.  lUinois,  94  U.  S.  118  (24  L.  ed.  77), 
relied  on  by  appellant,  simply  reaflSrmed  the 

Srinciple  that  where  property  is  voluntarily 
evoted  by  its  owner  to  such  a  public  use  that 
it  *'  becomes  affected  with  a  public  interest," 
the  legislative  power  of  the  State  may  regulate 
this  public  use— not  destroy  the  prop^y  it- 
self, nor  compel  its  owner  to  part  with  it,  or 
with  any  interest  in  it — which  principle  bears 
DO  analogy  to  the  question  in  this^use  as  ap- 
pears from  the  opinion  of  Chitf  Justice  Waite, 
where  it  Is  said:  *'  Here  is  no  attempt  to  com- 
pel these  owners  to  grant  to  the  public  an 
Interest  in  their  property,  but  declare  their  obli- 
gations if  they  use  it  m  this  particular  man- 
ner." See  also  opinion  of  Chitf  Justice  Breen, 
in  the  same  case  in  this  court— Jfunn  y.  People, 
69  ni.  89. 

That  the  Board  of  Trade  has  the  legal  riffht 
to  control  its  own  market  news  and  statistics, 
gathered  and  compiled  at  its  own  cost  and  ex- 
pense from  funds  contributed  by  its  members; 
and  to  determine  what  telegraphic  dispatches 
touching  the  same  it  will  send  directly  from 
the  floor  of  its  exchange  during  business  hours; 
and  to  whom  they  shcul  be  sent;  or  whether  it 
will  send  any  such  dispatches  whatever,  see — 

Metropolitan  Grain  db  Stock  Exdiange  v. 
Chicago  Board  of  Trade,  15  Fed.  Rep.  847; 
Marine  Grain  db  Stock  Ekcdiange  v.  Western  U, 
Teleg.  Co,  22  Fed.  Rep.  28;  Bryant  y.  Western 
V.  Teleg.  Co.  17  Fed.  Rep.  826. 


%  J.,  delivered  the  opinion  of  the 
court: 

The  objects  of  the  Board  of  Trade  of  the 
Citv  of  Chicago  are:  "  to  maintain  a  commer- 
cial exchange,  and  to  promote  uniformity  in 
the  customs  and  usages  of  mercbaats;  to  in- 
culcate principles  of  justice  and  equity  in 
trade;  to  facilitate  the  speedy  adjustment  of 
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business  disputes;  to  acquire  and  to  dissem- 
inate valuable  commercial  and  economical  in- 
formation ;  and  generaUf  to  secure  to  its 
members  the  benefits  of  co-operation  in  the 
furtherance  of  their  legitimate  pursuits." 

The  association  existed  for  some  years  prior 
to  the  18th  day  of  February,  1859.  as  a  mere 
voluntary  and  unincorporated  society  of  per- 
sons engaged  in  the  crain,  produce  and  com- 
mission business;  ana  at  that  date  it  was 
incorporated  by  a  special  Act  of  the  €[eneral 
Assembly  of  the  State  of  Dlinois,  and  was 
given  power  and  authority  to  do  and  carry 
on  business  such  as  is  usual  in  the  management 
of  boards  of  trade  or  chambers  of  commerce, 
and  the  specific  powers  enumerated  in  the  Act 
of  incorporation.  Among  the  express  powers 
delegatea  was  authority  "to  establish  such 
rules,  regulations  and  by-laws  for  the  manB<7e 
ment  of  their  business  and  the  mode  in  which 
it  shall  be  transacted  as  they  may  think  proper." 

The  growth  and  progress  of  the  association 
in  commercial  influence  has  been  commensur- 
ate with  that  of  the  city  in  which  it  is  located. 
The  initiation  fee  for  admission  to  it  is  $10,000; 
and  it  ha^some  two  thousand  members.  It 
maintains  an  exchange  hall,  upon  the  floors  of 
which,  between  certain  prescribed  hours  of 
each  business  day,  the  business  of  its  members 
is  transacted.  It  has  been  said,  and  with  much 
show  of  reason,  that  the  floors  of  this  exchange 
hall  stand  in  the  gateway  of  commerce.  Tne 
members  of  the  board  meet  thereon  to  buy  and 
sell;  their  trading  is  by  open  viva  voce  bidiiing, 
and  when  a  purdiase  and  sale  is  made  memo- 
randums thereof  are  taken  by  both  parties  to 
the  transaction. 

Four  fifths  of  the  grain  and  provisions  pro- 
duced in  the  Statea  and  Territories  of  the 
Northwest  are  bought  and  sold  in  this  market, 
and  the  business  there  done  is  so  vast  in  its 
proportions  that  it  fixes  the  market  prices  of 
grain,  breadstuffs  and  meats  for  the  extensive 
territory  that  is  tributary  to  Chicago,  and 
seriously  affects  and  to  a  considerable  extent 
controls  the  values  of  the  necessaries  of  life 
throughout  the  United  States  and  the  dvilized 
world. 

For  many  years  prior  to  August,  18S3.  the 
Board  of  Trade  permitted  the  Western  Union 
Telegraph  Company,  by  its  agents  and  servants 
in  that  behalf,  to  occupy  and  use  its  exchange 
hall,  and  there  collect  and  transmit,  without 
any  restrictions  whatever,  reports  oi  the  deal- 
ings, fiuctuations  and  changes  of  the  market 
on  the  board.  This  information  was  sent  by 
telecrraph  throughout  the  country,  and  Je- 
livered  without  discrimination  to  all  persons 
who  desired  and  would  pay  for  the  same. 
There  were  numerous  customers  of  this  com- 
mercial news  department  of  the  t)usines8  of 
the  telegraph  company,  and  they  were  scat- 
tered over  the  land,  wherever  the  business  of 
buying  and  selling  grain  and  provisfoni  was 
followed.  The  Wtstem  Union  Telegraph 
Company  then  bad  and  still  has  a  lease  upon 
and  control  of  the  €k)ld  &  Stock  Telegraph 
Company,  which  latter  corporation,  in  turn, 
had  and  has  a  monopoly  of  the  telegraphic  in 
struments  kno  vq  as  "  tickers." 

Telegraphic  circuits  were  established  by  the 
Western  Union  Teleirrnph  Company  in  Chi- 
cago and  in  other  principal   cities;  and  by 
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mesDS  of  Horse  instruments  and  these  tickers 
market  information  passed  to  every  office  and 
place  of  business  connected  by  wire  with  one 
of  these  circuits,  and  was  automatically  regis- 
tered, so  that  every  merchant  or  dealer  pro- 
vided with  these  instrumentalities,  wherever 
his  place  of  business  might  be,  was  instanta- 
neously and  from  minute  to  minute  and  from 
hour  to  hour,  during  the  business  sessions  of 
the  Board  of  Trade,  informed  of  all  fluctu- 
ations and  changes  in  the  market  prices  of 
grain  and  other  products  as  they  occurred. 

On  the  29th  of  August,  1883,  the  Board  of 
Trade  amended  its  standing  rules  by  adopting 
what  is  known  as  section  20  of  Rule  4,  which 
is  as  follows: 

"The  board  of  directors  shall  provide  an 
efficient  corps  of  market  reporters  whose  duty 
it  shall  be,  under  such  regulations  as  may  he 
prescribed  for  their  government,  to  ascertain 
the  current  market  prices  of  such  commodities 
as  are  dealt  in  by  members  of  the  association 
during  the  hours  for  trading  prescribed  by 
these  rules,  the  reporting  of  which  may  be  de- 
sired by  any  considerable  number  of  corres- 
pondents, and  also  all  changes  which  may 
occur  in  the  same  from  time  to  time;  such  re- 
ports to  be  frequently  communicated  by  tele- 
^ph  to  such  approved  correspondents  in  the 
City  of  Chicaffo,  or  elsewhere,  as  may  desire 
the  same  ana  are  willin?  to  pay  necessary 
charges  for  compiling  and  transmitting  them 
by  telegraph  unaer  such  arrangements  as  may 
be  made  by  the  board  of  directors  with  any 
telegraph  company  for  the  performance  of  the 
service  of  transmission.  The  forwarding  of 
such  reports  to  any  particular  individual,  nrm 
or  corporation  shall  be  only  on  the  condition 
that  it  is  an  accommodation  service  in  which 
the  Board  of  Trade  assumes  no  responsibility 
beyond  reasonable  care  in  their  compilation, 
and  one  that  may  be  performed  at  the  pleasure 
of  the  board,  or  if  performed  may  be  discon- 
tinued or  withheld  with  or  without  previous 
notice.  Any  individual,  firm  or  corporation, 
before  being  supplied  with  the  reports  herein 
provided  for,  shall  make  an  application  for  the 
same  in  such  form  or  manner  as  may  be  au- 
thorized by  the  board  of  directors,  or  by  a 
committee  appointed  by  it  for  that  purpose 
before  any  reports  are  n>rwarded  to  the  appli- 
cants. A  list  of  all  correspondents  to  whom 
such  reports  are  sent  shall  be  kept  on  file  in 
the  office  of  the  secretary  of  the  board,  and 
shall  be  subject  to  the  inspection  of  any  mem- 
ber desiring  to  do  so." 

Since  the  adoption  of  this  rule,  the  board, 
cinder  a  contract  or  arrangement  with  the 
Western  Union  Telegraph  Oomi>any,  has  em- 
ploved  a  corps  of  market  reporters  who  collect 
and  transmit  from  the  floor  of  the  exchange, 
over  a  wire  owned  by  it,  the  occurrences  on 
the  floor  of  the  exchange,  showing  the  fluctu- 
ations  and  changes  of  the  market  right  alone, 
Just  as  they  transpire,  during  the  day,  to  the 
c«itral  office  of  the  said  telegraph  company. 
From  this  office  such  information  is  im- 
mediately retransmitted  over  the  ticker  circuits 
in  the  dty,  and  over  telegraph  wires,  to  differ- 
ent points. 

The  expense  to  the  board  of  its  corps  of  mar- 
ket reporters  is  $10,000  a  year,  and  the  tel- 
egraph company  pays  to  Uie  board  $750  a 
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month,  making  $9,000  per  annum  for  the  mar- 
ket quotations;  and  the  telegraph  company 
collects  compensation  from  the  persons  reoeilv- 
ing  the  dispatches  or  connected  with  tue  ticker 
circuits. 

The  board  furnishes  to  the  telegraph  com- 
pany, from  day  to  day,  a  list  of  the  names  of 
the  approved  correspondents,  some  1800  or 
1400  in  number,  to  whom  and  to  whom  only  the 
market  reports  are  to  be  transmitted,  and  they 
are  sent  to  these  designated  parties  only.  The 
theory  of  the  Board  of  Trade  and  oi  the  tel- 
egraph companies  is  that  this  commercial  in- 
formation, starting  with  the  opening  of  busi- 
ness in  the  morning  and  giving  the  transact  ions 
on  the  floors  of  the  exchange  and  the  fluctua- 
tions and  changes  in  the  market  from  minute 
to  minute  and  hour  to  hour  until  the  close  of 
the  business  day,  is  a  private  telegraphic  mes- 
sage sent  bjjr  the  board  to  each  of  the  persons 
designated  m  the  list  furnished  in  the  morning; 
and  on  this  theory  the  name  of  an  officer  of  the 
board  is  added  to  the  hiformation  collected  and 
sent  to  the  telegraph  company,  as  evidence  that 
the  matter  which  has  been  sent  in  sections 
during  the  day  is  a  telegraphic  dispatch  sent  by 
authority  of  the  Board  of  Trade  as  its  own  pri- 
vate message. 

The  appellant  corporation,  the  New  York  & 
Chicago  Grain  &  Stock  Exchange,  Is  organ- 
ized under  the  Laws  of  the  State  of  Illinois  for 
the  purpose  of  doing  business  in  buyin£?  and 
selling  grain  on  commission,  and  on  the  29th  of 
April,  1885,  its  place  of  business  was  at  No.  140 
Monroe  Street,  Chicago;  and  it  had  in  use  at 
said  place,  in  its  business  of  buying  and  selling 
grain  on  commission,  one  Morse  instrument 
and  two  tickers,  which  were  connected  with  the 
wires  of  the  Western  Union  Telegraph  Com- 
pany, and  by  means  of  which  the  market  in- 
foimation  in'^relation  to  the  Changes  and  fluctu- 
ations of  the  market  on  the  Board  of  Trade  of 
Chicago  was  transmitted  and  delivered  to  it  in- 
stantaneously and  continuously  during  busi- 
ness hours;  and  which  information  it  was  using 
in  and  about  its  business. 

At  and  before  the  time  of  the  filing  of  the  bill 
of  complaint  herein,  the  appellant,  thus  being 
in  receipt  of  the  mmet  iniormation  in  respect 
to  the  transactions  on  the  board  of  trade,  de- 
manded the  continuance  of  such  information 
and  offered  to  pay  for  the  same  and  submit  to 
all  reasonable  requirements  in  relation  thereto. 
Appellees,  however,  insisted  upon  their  right  to 
remove  the  telegraphic  Instruments  and  sever 
the  wire  connecting  ite  place  of  business  with 
the  ticker  circuit.  They  threatened  and  were 
about  to  deprive  appellant  of  the  use  of  the  wire 
and  Instruments  and  withhold  from  it  the  mar- 
ket reports;  and  thereupon  appellant  exhibited 
this  bill  of  complaint,  and  upon  the  ground  that 
the  contemplated  conduct  and  proceedings  of 
appellees,  the  board  of  trade  and  said  telegraph 
companies,  would  bo  disastrous  to  its  business 
and  would  produce .  irremediable  injury  and 
damage,  obtained  a  preliminary  injunction  in 
the  Circuit  Court  of  Cook  County. 

At  a  subsequent  term  of  the  court  the  cause 
was  heard  on  bill,  answers,  roplications  and 
proofs;  and  the  court  found  that  appellant  was 
not  entitled  to  the  relief  prayed  for  in  its  bill, 
and  said  bill  was  dismissed  for  want  of  equity, 
and  a  decree  rendered  against  appellant  for 
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308ts.  This  flDdIng  and  decree  waa  afterward 
affirmed  in  the  Appellate  Court  of  the  First 
District;  and  the  cause  is  now  here  on  appeal 
from  the  Judgment  of  the  latter  court. 

The  contention  of  the  Board  of  Trade  is  that 
it  is  strictly  a  private  corporation,  and  that  both 
the  individual  and  acgre^ate  business  of  its 
members  is  essentially  private  business,  and 
that  the  market  news  and  statistics  collected 
and  compiled  at  the  expense  of  the  association 
are  the  private  property  of  the  association,  and 
that  it  has  a  legal  right  to  control  such  marlcet 
news  and  statistics,  and  determine  what  tel- 
egraphic dispatches  touching  the  same  it  will 
send  directly  from  the  floor  of  its  exchange 
diuing  business  hours,  and  to  whom  they  shall 
be  sent,  or  whether  it  will  send  any  such  dis- 
patches whatever. 

The  Board  of  Trade  is  a  private  corporation, 
and  it  was  incorporated  for  the  purpose  of  af- 
fording faciliiies  to  its  members  in  doing  busi- 
ness with  each  other.  In  their  transactions 
uix>n  the  floors  of  the  exchange  they  deal  as 
principals  with  each  other,  but  in  respect  to  the 
outside  world  they  are  brokers  and  commission 
merchants  for  the  producers,  consumers,  ship- 
pers and  merchants  whom  they  represent.  For 
many  years  the  board  has  so  used  its  franchises, 
and  its  members  have  so  conducted  their  busi- 
ness, as  that  it  has  become  of  vast  commercial 
influence  and  fixes  the  market  values  of  grain 
and  agricultural  products  for  a  large  territory, 
and  tne  fluctuations  in  prices  upon  its  floors 
powerfully  affect  the  market  prices  of  the  nec- 
essaries of  life  throughout  the  country  and  the 
world. 

The  great  power  and  influence  which  the 
board  possesses  in  dictating  market  values  is 
owing  to  the  vast  aggregation  of  products 
which  are  drawn  to  its  portals  for  a  market  and 
are  bought  and  sold  upon  its  floors,  and  which 
pay  tribute  and  toll,  m  the  shape  of  commis- 
sions, to  its  members.  The  great  bulk  of  this 
business,  though  in  form  and  as  between  the 
members  the  mere  private  and  individual  deal- 
ings of  such  members,  is  in  reality  the  business 
of  the  numerous  producers,  consumers,  mer- 
chants and  shippers  for  and  on  behalf  of  whom 
these  members  deal.  A  potential  factor  in  at- 
tractinir  this  accumulation  of  business  to  the 
halls  of  the  exchange,  and  in  vesting  the  board 
with  this  ixmer  to  regulate  and  determine  the 
market  prices  of  gndn  and  provisions,  is  the 
fact  that  many  years  ago  the  board  admitted 
and  invited  the  telegraph  companies,  which  are 
quad  public  corporations,  to  the  floors  of  the 
exchange,  and  permitted  and  encouraged  them 
to  gather  market  onotations,  showing  Uie 
changes  and  fluctuadons  in  the  prices  of  the 
various  products  as  they  occurred,  and  send  in- 
stantaneous information  from  the  floors  of  the 
board,  by  means  of  telemph  lines  and  instru- 
ments, to  all  the  prindpu  towns  and  dUes,  and 
by  means  of  tidier  circuits  to  the  places  of 
business  of  all  persons  desirous  of  sudi  infor- 
mation; which  information  was  furnished  to  all 
persons  and  corporations  without  discrimina- 
tion who  were  willing  to  recdve  and  pay  for  the 
same. 

In  this  way  the  business  of  the  country  in 
buying  and  selling  agricultural  products  has 
been  brought  under  the  control  oi  the  market 
?alues  for  such  products  as  fixed  and  deter- 
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mined  on  the  Board  of  Trade;  and  the  buainess 
of  dealing  in  such  products  has  been  brought 
to  conform  to  the  method  of  repeiving  instan- 
taneous and  continuous  market  reports  inaugu- 
rated and  for  years  persisted  in  by  the  Board  of 
Trade  and  the  telegraph  companies. 

This  market  news  is  a  species  of  property; 
and  if  the  statistics  with  reference  to  the  indi- 
vidual business  of  the  members  of  the  assoda- 
tion  and  the  aggresate  business  of  its  members 
had  from  the  start  been  gathered  and  compiled 
at  the  expense  of  its  meml)ers  and  for  their  sole 
use,  it  may  be  it  would  have  been  strictly  pri- 
vate property  held  in  trust  by  the  board  for 
the  use  ana  benefit  of  such  members  and 
wholly  free  from  any  public  interest  therein. 
But  the  board  did  not  so  exercise  its  franchises 
and  so  conduct  its  business,  but  admitted  the 
telegraph  companies  to  the  floor  of  its  exchanpne 
and  permitted  and  encouraged  them  from  day 
to  day  and  year  after  year  to  gather  these  sta- 
tistics of  the  dealings  on  the  board  and  telegraph 
them  immediately  as  they  were  made,  through- 
out the  land  to  whomsoever  would  pay  for 
such  information  until  the  business  of  the  coun- 
try had  adapted  itself  to  these  means  and  appli- 
ances, and  tne  point  was  reached  when  the  quo- 
tations upon  the  board  were  puissant  to  deter- 
mine the  market  values  of  the  products  of  the 
country;  and  all  persons  dealing  in  such  prod- 
ucts could  not  without  the  knowledge  and 
benefit  of  these  immediate  quotations  intelli- 
gently and  safely  so  deal. 

The  facts  that  the  Board  of  Trade  is  a  pri- 
vate corporation  and  that  the  dealings  between 
its  members  are  private  business,  such  as  is 
transacted  between  dry  goods,  grocery  and 
commission  merchants,  and  that  tne  statistics 
of  these  dealings  collected  as  we  have  stated 
are  private  property,  are  not  conclusive  that 
such  statistics  are  not  charged  with  a  public 
interest  and  that  there  is  no  duty  due  the  pub- 
lic in  respect  thereta 

In  the  case  of  Munn  v.  IttinoU,  94  IT.  8.  US 
[34  L.  ed.  77],  the  Supreme  Ck>urt  of  the  United 
States  recognized  and  followed  the  doctrine 
tiiat  when  private  property  is  devoted  to  a  pub- 
lic use  and  becomes  affected  with  a  public  in- 
terest, it  ceases  to  be  Jur%%  pritati  omy,  and  is 
subject  to  public  regulation.  The  court  there 
saicf:  "  Property  does  become  dothed  with  a 
public  interest  when  used  in  a  manner  to  make 
it  of  public  consequence  and  affect  theconmiu- 
nity  at  large.  When,  therefore,  one  devotes 
his  property  to  a  use  in  which  tiie  public  has 
an  interest,  he,  in  effect,  grants  to  the  public 
an  interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common  good, 
to  the  extent  of  the  interest  he  has  thus  crfr- 
ated." 

Assuming  that  these  market  quotations  and 
reports  are  property,  and  the  private  property  of 
the  Board  of  Trade,  yet  if  they  have  been  so 
used  by  the  board  and  by  the  telegnph  com- 
panies with  the  knowledge  and  consent  of  the 
Doard  as  to  become  affeded  with  a  public  in* 
terest,  then  they  are  subject  to  such  public  reg- 
ulation by  the  licgislature  and  the  courts  as  is 
necessary  to  prevent  injury  to  such  public  in- 
terest. 

The  doctrine  in  question  has  application  both 
to  the  property  of  individuals  and  of  corpora- 
tions, and  it  is  therefore  immaterial  that  any 
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such  oorponition  may  be  a  mere  private  corpo- 
ratkm.  If  the  interest  Is  public,  then  it  is  nec- 
essarily to  all  alike,  common  to  all  and  upon 
eqoal  terms.  The  doctrine,  as  applied  to  the 
natter  of  these  quotations,  would  forbid  that  a 
monopoly  should  be  made  of  them  by  furnish- 
ing them  to  some  and  refusing  them  to  others 
who  are  equslty  willing  to  pay  for  them  and  to 
be  governed  by  all  reasonable  rules  and  regula- 
tions, and  would  prevent  the  Board  of  Trade  or 
the  telegraph  companies  from  unjustly  dis- 
criminatmg  in  respect  to  the  parties  who  will 
be  allowed  to  receive  them. 

The  market  information  here  involved  is  not 
collected  by  the  board  merely  for  the  use  of  the 
members  of  the  association.  For  many  years 
it  was  gathered,  dissendnated  by  the  telegraph 
companies,  and  sent  to  all  alike  who  would  pay 
for  it,  wholly  regardless  of  any  question  of 
memberBhip  in  the  board. 

The  change  that  has  been  made  by  section 
20  of  Rule  4,  in  respect  to  this  commercial 
news  department,  seems  to  be  more  colorable 
than  substantial,  and  appears  to  be  intended 
merely  to  enable  the  board  to  make  a  monopoly 
of  such  news. 

At  first  the  telegraph  companies  by  their 
paid  aeents  gathered  the  statistics  and  tele- 
graphed them  from  the  floors  of  the  exchange. 
Now,  the  board  appoints  and  pays  the  agents 
who  collect  the  statistics  and  transmit  them  to 
the  central  telegraph  office  of  the  Western 
Union  TeleRraph  Company,  from  whence  they 
they  are  distributed  to  the  approved  corre- 
spondents; but  nine  tenths  of  the  expense  of 
tt^is  service  of  collecting  the  market  reports  is 
refunded  to  the  board  by  the  telegraph  com- 
pany. 

I'he  question  here  is  not  one  of  withholding 
alto^her  instantaneous  quotations  and  infor- 
mation respecting  the  prices  at  which  grain 
and  provisions  are  being  sold  upon  the  market 
of  the  exchange,  nor  one  of  discriminating  be- 
tween its  own  members  and  such  persons  as 
are  not  members  In  ffivingsuch'iniormadon. 
Before  the  board  itscuQt  assumed  to  control  the 
sendinc  of  this  news,  no  discrimination  was 
made  m  distributing  It  between  those  who 
were  and  those  who  were  not  members  of  the 
board;  and  since  the  change  was  made  a  very 
laige  proportion  of  the  approved  correspona- 
entB  are  not  members,  ana  the  rule  oontem- 

glates  that  persons  other  than  members  should 
e  such  correspondents. 
The  question  is,  Can  the  board  so  conduct  its 
affairs  for  a  lonff  term  of  years  as  to  create  a 
standard  market  lor  agricultural  products,  and, 
acting  in  concert  or  combination  with  the  tele- 
graph oompanles,  build  upon  a  great  system 


for  the  instantaneous  and  continuous  indica- 
tion of  that  market  and  its  fluctuations,  until 
the  public  and  all  persons  dealing  in  such  pro- 
ducts conform  their  business  to  this  system, 
and  until  by  the  usage  and  custom  of  mer- 
chants, thus  advanced  by  the  methods  adopted 
by  the  board  and  telegraph  companies,  such 
instantaneous  quotations  become  necessary  to 
the  successful  and  safe  transaction  of  business, 
and  until  such  system  has  become  impressed 
and  affected  with  a  public  interest,  and  then  be 
allowed  to  discriminate  between  persons  and 
parties,  and,  where  all  alike  are  willing  to  con- 
form to  reasonable  rules  and  requirements  and 
pay  for  the  information  desired,  say  that  one 
shall  and  another  shall  not  have  such  informa- 
tion. 

If  the  board  has  such  right,  and  these  cor- 
porations are  lawfully  permitted  so  to  do,  then 
they  have  the  power  to  create  monopolies  and 
dictate  who  shall  deal  in  the  agricultural  prod- 
ucts of  the  country,  and  at  will  impoverish 
or  enrich  merchants,  shippers  and  producers. 

It  is  vain  to  say  that  the  ordinary  newspaper 
reports  of  the  state  of  the  market  are  all  that 
are  necessary  to  legitimate  dealers  in  grain  and 
provisions;  the  business  of  the  country  has 
outgrown  such  condition  and  this  very  largely 
through  the  lAethods  adopted  and  introduced 
by  appellees  themselves.  The  fact  that  four- 
teen nundred  persons,  firms  and  corporations 
are  in  receipt  of  these  instantaneous  market  re- 
ports and  are  willing  to  pav  therefor  the  large 
fees  and  charges  demanded:  of  them  for  the  re- 
ceipt of  the  same,  is  proof  positive  that  a  busi- 
ness advantage  is  gained  bv  immediate  knowl- 
edge of  the  condition  oi  the  market.  The 
persistent  efforts  of  the  Board  of  Trade  itself  to 
control  these  market  reports  are  an  indication 
of  their  estimate  of  their  value. 

There  is  no  question  involved  in  this  case  of 
gambling  contracts  or  of  so  called  "bucket 
Slops."  There  is  no  evidence  in  the  record 
tending  to  show  that  appellant  is  engaged  in  a 
gamblmg  business  or  dealing  in  puts  and  calls, 
and  it  la  admitted  that  the  business  it  is  doing 
is  not  hi  violation  of  law. 

We  ^ink  the  case  made  by  the  bill  of  com- 
plaint and  the  proofs  brings  it  within  the  rule 
announced  by  tne  Supreme  Court  of  the  United 
States  in  Munn  v.  lUinoia,  wpra;  and  in  our 
opinion  it  was  error  in  the  circuit  court  to  dis- 
mim  the  biU  for  want  of  equity  and  error  in 
the  appellate  court  to  affirm  the  decree  of  dis- 
missal. Th4judgment  of  the  AppeUate'  Court 
and  Vie  decree  of  the  Circuit  Court  are  reeereed^ 
and  the  cauee  ie  remanded  to  the  Circuit  Courts 
with  direetione  to  enter  a  decree  ae  prayed  for 
inthebiU. 
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COMHONWBALTH  OF  PENNSTLVA-   i    a  question  of  law  to  he  deeded  by  the  court,  but 
NIA,  Ptff,  in  Efrr.,  I    of  faot  to  be  detemUned  bj  the  Jury. 

V,  2.  Where  there  la  aome  teatlmoiiy  to  the 

effect  that  persons  using  oi'ler  felt  the  effects  of 
it  the  same  as  if  they  had  been  drinking  whisky 
or  beer,  it  is  sufficient  to  carry  to  the  Jury  the 
question  whether  the  cider  was  a  vinous  or  q;>lr- 
ituous  liquor. 

(January  11, 188BD 


Charles  REYBURG. 
(....Pa*....) 
L  Whether  dder  is  Tinous  or  gpirltuous  is  not 
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Pennstlvania  Supreme  Coubt. 


Jan., 


ERROR  to  the  Quartei  Sessions  of  Warren 
County,  to  review  a  Judgment  for  the  de- 
fendant, on  a  verdict  directeaby  the  court,  on 
tlie  trial  of  an  indictment  for  selling  "  vinous, 
spirituous,  malt  and  brewed  liquors,  and  va- 
rious admixtures  thereof/'  without  a  license. 
Reversed, 

The  indictment  was  under  the  Act  of  May 
18,  1887  (Pub.  Laws,  108)  which  makes  it  un- 
lawful "  to  keep  or  maintain  any  house,  room 
or  place,  hotel,  inn  or  tavern,  where  any  vinous, 
spirituous,  malt  or  brewed  liquors,  or  any  ad- 
mixtures thereof,  are  sold  by  retail,  except  a  li- 
cense shall  have  been  previously  obtained,"  an  1 
imposes  a  penalty  upon  "  any  person  who  shall 
hereafter  be  convicted  of  selfingor  offering  for 
sale  any  vinous,  spirituous,  malt  or  brewed 
liquors  or  any  admixture  tiiereof,  without  a 
license." 

Mewn,  J.  W.  Dnnkle*  THtit,  Atty,,  Geo. 
H.  Hi|Pffins,  Ev-ZHit,  AUy.,  and  D.  I.  Ball, 
for  the  (>>mmonwealth,  plaintiff  in  error: 

Under  such  a  law  as  this  of  1887,  an  indict- 
ment charging  the  sale,  without  a  license,  of 
vinous,  sprituous,  malt  and  brewed  liquors 
would  undoubtedly  be  sustained  and  a  convic- 
tion warranted,  bjr  proof  of  a  sale  of  either 
whisky,  brandy,  gm,  ale,  beer  or  wine. 

BtaU  V.  American  ForeiU  Pouder  Iffg^  Co,  9 
Cent.  Rep.  496,  50  N.  J.  L.  76. 

It  is  the  duty  of  the  court  to  say,  as  matter  of 
law,  whether  a  particular  liquor  of  well  known 
use  and  character,  as,  for  instance,  whisky  or 
beer,  is  within  or  without  the  statute;  but  in 
respect  to  "compounds,  preparations  in  which 
the  alcoholic  stimulant  is  present,  which  are 
not  of  established  name  and  character,  and 
which  may  be  .  .  .  mere  substitutes  for  the 
usual  intoxicating  beverages  .  .  .  the  que^ 
tion  is  one  of  fact  and  must  be  referred  to  a 


^t; 


»9 


intoxicating  Liquor  Ckue$,  25  Kan.  751,  87 
Am.  Rep.  284. 

Messrs,  GeorM  N.  Frasine  and  James 
W.  WigglikM  for  defendant  in  error: 

In  the  construction  of  a  penal  statute  words 
of  doubtful  import  should  be  construed  not  in 
a  comprehensive,  but  in  a  restricted,  sense— a 
popuhu*  and  common  sense,  not  a  scientific, 
technical  or  peculiar  one. 

Dunham  v.  Kirkpatrick,  101  Pa.  86;  Schuyl- 
kiU  Nav.  Co.  v.  Moore,  2  Whart.  477;  Gibson  v. 
T^son,  5  TVatts,  84;  Robertson  v.  French,  4 
East,  185;  1  Bl.  Com.  *59. 

Green,  /.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is  whether 
cider  is  a  vinous  or  spirituous  liquor.  It  cer- 
tainly is  not  malt  or  brewed;  and  as  the  Act  of 
1887,  under  which  the  indictment  in  this  case 
is  framed,  defines  only  three  or  four  kinds  of 
liquor  as  those  which  require  a  license  to  val- 
idate their  sale,  the  only  inquiry  aridng  is 
whether  cider,  which  the  defendant  did  sell,  is 
a  vinous  or  spirituous  liquor. 

The  learned  court  below  charged  the  Jury 
that  there  was  no  Evidence  that  it  was  intox- 
icating, or  that  it  had  an  intoxicating  effect, 
and  therefore  the  defendant  could  not  be  con- 
victed. Without  stopping  to  refine  upon  the 
meaning  of  the  word  intoxicating,  or  the  degree 
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of  alcoholic  admixture  which  fs  neeenary  to 
render  any  liquor  intoxicatinff,  it  is  only  neces- 
sary to  say  that  the  intozicaang  quality  is  noC 
the  one  which  Is  prohibited  by  the  Ajct;  sod 
hence  an  issue  upon  that  question  does  not 
arise  under  the  indictment  If,  however,  any 
liquor  which  is  sold  without  license  is  either 
vinous  or  spirituous  it  comes  within  the  prohi- 
bition of  the  Act  But  the  question  whether 
cider  is  vinous  or  spirituous  is  not  a  question  of 
Uw  to  be  decided  bjr  the  court,  but  a  question 
of  fact  to  be  determined  by  the  Jury. 

Of  course  if  there  is  no  evidence  on  the  trial 
that  a  liquor  is  either  vinous  or  spirituous,  matt 
or  brewed,  it  would  be  the  duty  of  the  court  to 
say  so  to  the  fury  and  direct  an  acquittal  for 
that  reason.  But  if  there  is  evidence  on  that 
subject,  more  than  tkseintiUa,  it  is  for  the  Jujy, 
and  not  for  the  court,  to  decide  upon  it 

Cider  is  defined  by  Worcester  to  be:  "A  fer- 
mented liquor  madle  from  the  luioe  of  apples; 
formerly  used  for  all  kinds  of  strong  liquors 
except  wine,"  and  by  Webster:  "A  drink 
made  from  the  juice  of  apples.  (Note.)  The 
word  was  formerly  used  to  signify  the  juice  of 
other  fruits  and  other  kinds  of  strong  liquor, 
except  wine,  but  it  is  now  appropriate  to  the 
Juice  of  apples  before  and  after  fermentation." 

Certainlv  in  common  acceptation  cider  is  not 
understood  to  be  either  a  vinous  or  a  spirituous 
beverage;  yet  when  fermented  it  aoubtless 
contains  a  percentage  of  alcohol  sufficient  to 
bring  it  within  the  fair  meaning  of  the  term 
vinous;  and  although  not  the  product  of  distil- 
lation, it  may,  when  mixed  with  spirituous 
liquor,  and  sold  in  that  condition  under  the 
name  of  cider,  be  r^arded  as  "spirituous'" 
within  the  meaning  oi  the  prohibition. 

The  evidence  on  the  trial  was  very  weak 
indeed.  No  skUled  person  having  knowledge 
of  the  chemical  composition  of  cider  was  ex- 
amined, and  there  was  no  direct  evidence  as  to 
whether  the  liquor  sold  as  cider  was  vinous  or 
spirituous.  There  was  not  even  any  direct  ev- 
idence whether  the  cider  sold  by  the  defendant 
was  fermented,  but  there  was  some  testimony 
that  persons  using  it  felt  the  effects  of  it,  the 
same  as  if  they  had  been  drinking  whisky  or 
beer.  We  think  there  was  evidence  sufficient 
to  carry  to  the  Jury  the  question  whether  the 
cider  sold  by  the  defendant  was  a  vinous  or 
spirituous  liquor. 

We  attach  no  importance  to  the  argument 
adduced  from  a  consideration  of  other  Acts  of 
Assembly.  This  is  a  criminal  statute  and  must 
be  strictly  construed.  If  the  article  sold  was  a 
vinous  or  spirituous  liquor,  the  defendant  was 
guilty;  if  not,  he  was  innocent,  and  should  be 
acquitted;  but  whether  it  was  or  not  was  a 
question  for  the  jury,  and  not  for  the  court. 

We  do  not  mean  to  intimate  that  the  mere 
unfermented  Juice  of  the  apple  is  in  any  cir- 
cumstances to  be  regarded  either  a  vinous  (ir 
spirituous  liquor;  but  we  do  not  know  and  can- 
not say,  as  matter  of  law,  that  its  character  may 
not  be  so  changed  by  fermentation  as  to  bring^ 
it  within  the  meaning  of  the  term  vinous.  Of 
course  an  admixture  with  spirits  might  render 
the  compound  spirituous. 

Judgm^mt  reversed,  and  new  venire  awarded. 

Tronkejr*  </.,  absent 
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MONTROSE  PICKLE  CO.,  Appt, 
DODSON  A  HILL8  MFQ.  CO.  et  al. 
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OAmlshment  prooees  served  within  the  State 
upon  a  resident  common  canler  wlU  not  reach 
proper^  not  aotoally  within  the-  State  hat  In 
course  of  transportation  by  the  carrier  to  a  point 
without  the  State. 

(December  IS,  18881) 

APPEAL  br  plaintiff  from  a  judgment  of  the 
Keokuk  Baperior  Court  fBank,  /.),  dis- 
charging a  garnishee.  .  Affirmed. 

Statement  by  Rothroek,  e/l  .* 

This  is  an  action  upon  an  account  for  mer- 
chandise sold  and  delivered  by  the  plaintiff  to 
the  Dodson  &  HiUs  Manufacturing  Company, 
defendant  An  attachment  was  issuedyUpon  the 
ground  that  the  defendant  was  a  nonresident 
of  the  State;  and  the  Diamond  Jo  Line  of 
steamers,  a  corporation,  was  garnished  in  the 
action,  uix>n  the  claim  or  supposition  that  it 
had  property  in  its  possession,  belonging  to  the 
defendant,  which  was  liable  to  attachment. 
The  garnishee  answered,  denying  that  it  had 
any  property  in  its  custody  subject  to  the  writ. 

Issue  was  taken  upon  the  answer  of  the  gar- 
fiishee,  and  a  trial  was  had  by  the  court,  and  a 
judgment  was  rendered  discharging  the  gar- 
nishee.   PUiintiff  appeals. 

Jfestrs.  Anderaon  Jh  Dairia  for  appellant. 
MeMTS,  Crtdg*  McCrarjr  A;  Crai^  for 

appellees. 

B4»t]irock«  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  the  action  was  commenced  the 
plaintiff  was  a  resident  of  this  State.  The  de- 
fendant was  a  nonresident  of  the  State,  and  a 
resident  of  the  State  of  Missouri.  Service  of 
the  original  notice,  and  of  the  notice  of  gar- 
nishment, was  made  personally  on  the  defend- 
ant in  St.  Louis,  in  that  State.  The  defendant 
made  no  appearance  in  the  action,  and  a  de- 
fault was  entered  against  it,  and  what  appears 
to  have  been  a  personal  judgment  was  rendered 
tipon  the  default. 

It  is  not  important  to  determine  the  effect  of 
the  judgment  rendered  upon  service  of  the 
ori|rinal  notice  out  of  the  State.  It  is  not  a  ma- 
terial question  in  the  case. 

The  Diamond  Jo  Line  of  steamers  is  an  Iowa 
corporation,  with  its  principal  place  of  business 
at  the  City  of  Dubuque.  It  is  a  common  car- 
rier of  freight  and  passengers  upon  steamers  to 
and  from  all  points  on  the  Mississippi  Kiver  be- 
tween St.  Paul,  Minn.,  and  St,  Louis,  Mo.  On 
the  80th  day  of  September,  1887,  said  steamer 


company  received  on  board  of  one  of  its  boats 
at  Alexandra,  Mo.,  some  600  or  600  barrels  of 
pickles,  for  transportation  to  St  Louis.  The 
proper^  was  shipped  by  the  Dodson  &  Hills 
Manufacturing  Company,  at  Alexandria,  to 
the  Dodson  &  Hills  Manufacturing  Company 
at  St  Louis.  The  pickles  were  loaded  on 
the  steamer  on  the  forenoon  of  that  day.  On 
the  same  day,  and  while  the  steamer,  with  the 
property  in  dispute  on  board,  was  on  its  way 
down  the  river  to  its  destination,  the  garnish- 
ment notice  was  served  on  the  steamer  com- 
pany at  Dubuque,  and  one  on  one  of  its  agents 
at  Seokuk. 

The  question  to  be  determined  is  whether  the 
property  was  liable  to  attachment  hy  garnish- 
ment. The  superior  court  held  that  Uie  gar- 
nishee was  not  liable,  because  the  property  was 
not  within  the  Jurisdiction  of  that  court;  that 
the  defendant's  title  thereto  was  not  doubtful; 
that  it  was  capable  of  manual  delivery,  and,  if 
within  the  lurisdiction  of  the  court,  it  should 
have  been  levied  u(X)n  and  taken  into  custody 
by  the  officer  executing  the  writ  of  attachment; 
and  that  it  was  not  the  subject  of  garnishment. 
This  is  the  sole  question  presented  to  this  court 
for  determination. 

The  ground  of  the  attachment  was  that  the 
defendant  was  a  nonresident  of  this  State.  An 
attachment  issued  upon  this  ground  avails 
nothing,  unless  the  defendant  has  property  or 
d'^bts  owing  to  him  within  this  State.  With- 
out such  property  or  debts,  there  could  be  no 
service  of  the  attachment,  either  1^  actual 
levy  or  by  the  process  of  garnishment  It  is 
not  claimed  by  appellant  that  anv  jurisdiction 
of.  the  property  could  be  obtained  by  seizing  it 
outside  the  State.  The  contention  is  that,  as 
the  garnishee  is  a  resident  of  the  State,  the 
siiiis  or  location  of  the  property  in  question 
must  be  held  to  be  in  this  State.  This  rule  has 
been  held  to  spply  to  debts  owmg  by  the  nur- 
nishee  tothederondant  Afooneyy.  union  fac 
R.  (Jo,  60  Iowa,  846. 

That  was  a  case  of  .garnishment  of  the  wages 
of  a  railroad  employ^.  The  garnishee  was  held 
to  be  a  resident  of  this  State,  and  there  was  no 
contract  that  the  wages  due  were  to  be  paid  in 
the  State  of  Nebraska,  where  the  employ 6  re- 
sided and  the  garnishee  had  its  principal  place 
of  business.  It  appears  to  us  that  the  right  to 
garnish  the  steamer  company,  and  hold  it 
for  the  value  of  the  property  in  question  in  this 
case,  pr?sents  a  very  different  question.  The 
law  of  attachment  in  this  State  does  not  con- 
template that  property  not  actually  within 
the  State,  but  located  in  another  State,  shall  be 
the  subject  of  garnishment.  We  need  not  cite 
the  various  sections  of  the  statute  upon  the 
subject  of  attachment  and  garnishment.  Its 
whole  scope  and  tenor  leads  to  the  conclusion 
that  the  claim  made  by  counsel  for  appellant 
cannot  be  sustained. 


NoTB.>-Gam<8/imetU  on  property  in  transit^  inef' 
fectuoL  Garnishment  Is  meftectual  to  bind  prop- 
erty in  the  hands  of  an  aflreot  or  servant  (Fowler 
V.  Pittsburgh  etc.  B.  Go.  3h  Pa.  fSt);  or  when  held  by  a 
mere  bailee,  for  his  possession  is  that  of  the  owner. 
Hall  V.  Filter  Mtg.  Co.  10  Phlla.  870.  In  such  coses 
the  property  should  be  attached  by  direct  seizure. 
Id.;  wade,  Attachm.  886.  Where  a  public  carrier  is 
«uinmoned  as  garnishee  In  respect  to  goods  held 


for  transportation  in  an  action  against  the  con- 
signor the  presumption  is  tbal^  they  are  the  prop- 
ertv  of  the  consigDee;  hence  the  carrier  should  not 
be  held  as  garnisnee.  Bingbam  v.  Lamping,  26  Pa. 
840.  See  111.  Cent.  R.  Co.  v.  Cobb,  48  111.  4(e3:  and  com- 

Eare  Walker  v.  Detroit  etc.  R.  Co.  48  Mich.  440.    It 
I  otherwise  held  in  a  case  of  money  in  the  hands  of 
a^exp««s  company.   Adam.  v.  6cott.  104  Ma... 


*ZJj,KA. 
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The  argument  of  the  appellant  is  grounded 
upon  the  thought  that  when  the  garnishment 
notice  is  served  the  relation  of  debtor  and  cred- 
itor at  once  arises  between  the  garnishee  and 
the  defendant.  It  is  true  the  statute  provides 
that  a  judgment  may  be  rendered  against  the 
garnishee  if  he  does  not  deliver  the  property  to 
the  sheriff.  This  is  it  right  given  to  toe  gar- 
nishee, fle  may  at  any  time,  after  answer, 
exonerate  himself  by  placing  the  property  at 
the  disposal  of  the  sheriff.    Code,  ^2986. 

If  property  in  a  distant  State  maybe  reached 
by  process  of  garnishment,  in  oraer  to  avail 
himself  of  this  right  the  garnishee  must  trans- 
port the  property  to  the  sheriff  holding  the 
writ,  and  deliver  it  to  him.  The  garnishee 
cannot  be  deprived  of  this  right;  ana  as  he  is 
an  innocent  party,  he  cannot  oe  compelled  to 
bring  the  property  within  the  Jurisdiction  of 
the  court. 

The  facts  in  this  case  are  as  eood  an  illustra- 
tion of  the  fallacy  of  this  claim  as  can  be 
given.  The  steamer  company  had  taken  this 
property  upon  one  of  its  boats,  and  was  under 
Way,  bound  under  its  contract  of  affreightment 
to  Qcliver  the  same  at  St.  Louis.  To  avail  itself 
of  its  right  under  the  above  statute,  it  would 
be  required  to  ship  the  goods  back  to  Keokuk, 
make  its  answer,  and  deliver  the  property  to 
tbe  sheriff.  The  law  imposes  no  such  obli- 
gation upon  a  garnishee;  and  yet,  under  the 
claim  made  by  appellant,  the  garnishee  must 
either  do  this  or  become  the  debtor  of  the  de- 
fendant for  the  value  of  the  property.  The  law 
guts  no  such  hardship  upon  a  garnishee.  It 
I  very  different  where  a  debt  is  garnished.  It 
is  a  debt  first  and  last    In  such  case  the  proc- 


ess of  the  law  does  not  practically  compel  th» 
garnishee  to  become  a  debtor  against  his  coa> 
sent. 

This  identical  question  was  determined  by 
the  Supreme  Court  of  Wisconsin  in  the  ease  of 
Bates  V.  Chicago  Railway  Company ,  60  Wis.  296. 
In  an  elaborate  opinion,  in  which  many  of  the 
authorities  cited  oy  counsel  in  this  case  are  re- 
viewed, it  was  held  that  personal  property  un* 
der  the  control  of  the  garnishee,  but  situatc^d  out 
of  the  State  where  suit  is  brought,  cannot  be 
reached  by  the  process  of  garnishment.  In  that 
case,  as  in  this,  the  property  was  in  actual  tran- 
sit, and  out  of  the  State,  when  the  garnishment 
notice  was  served.  We  do  not  think  it  neces- 
sary to  do  more  than  refer  to  that  case,  and  the 
authoritips  therein  cited.  It  appears  to  us  in 
its  reasoning  to  be  eminently  sound,  and  that 
no  other  conclusion  could  have  been  fairly 
reached;  and  the  rule  adopted  has  peculiar 
force  when  applied  to  an  attempt  to  garnish 
a  common  carrier  while  transporting  goods 
outside  the  State  where  the  suit  is  commenced. 

As  was  said  by  Cltief  JusHce  Brecse  in  llli- 
noia  Central  Railroad  Company  v.  Col)b,  48  IlL 
402:  "When  the  property  has  left  the  county » 
and  is  in  transit  to  a  distant  point,  though  od 
the  same  line  of  railway,  it  would  be  unreason- 
able to  subject  the  company  to  the  costs,  vex- 
ation and  trouble  of  such  process,  merely  be^ 
cause  it  had  received  that  to  be  carried  which 
the  law  compelled  it  to  receive  and  carry." 

It  will  be  understood  that  we  do  not  detei^ 
mine  the  question  as  to  the  right  to  garnish  a 
carrier  of  property,  where  the  same  is  withia 
this  State. 

Affirmed. 
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MINNESOTA  LOAN  &  TRUST  CO.,  as 
Guardian,  etc.,  Respt., 

V, 

Franklin  BEEBE  ei  al.,  AppU, 
i Minn ) 

^Corporation  as  ffiiardiany  trtuteo^  etc* 

The  provisions  oi  General  Laws  1888,  chap. 
107  ("An  Act  to  Authorize  the  Organization  of 
Annuity,  Safe-Deposit  and  Trust  Companies"), 
grantiner  to  such  corporations  power  to  act  as 
guardians  of  the  estates  of  insane  persons,— TkeZd, 
vaUd. 

(January  11,  1889.) 

APPEAL  bjr  defendants,  from  a  Judgment  of 
the  District  Court  of  Hennepin  County 
(Young,  J.),  in  favor  of  the  plaintiff,  as  guard- 
ian of  an  insane  person,  in  an  action  on  the 
bond  of  a  former  guardian.    Affirmed. 

♦Head  note  by  the  Court, 


NoTB.— JFYtuate  corporation  may  be  trustee.  It 
■eems  to  have  been  considered  formerly  that  no 
corporation  could  hold  property  subject  to  a  use  or 
trust  in  favor  of  anotner:  but  Uiis  view  is  not 
wholly  obsolete.  Vidal  v.  Girard,  48  U.  S.  S  How. 
187  ai  L.  ed.  206);  Morawetz,  Priv.  Corp.  «  884.  It  is 
not  necessary  that  the  authority  to  assume  a  trust 
be  conf  en-ed  by  express  words,  but  it  may  be  im- 
piled  whenever  the  trust  is  in  the  furtherance  of 
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The  questions  presented  are  stated  in  the 
opinion. 
Mr.  E.  W.  Rossman  for  appellants. 
Mr.  Wm.  J.  Hahn  for  respondent 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  the  plaintiff,  as  guard- 
ian of  Robert  Chambers,  an  insane  person,  upon 
the  bond  of  his  former  guardian,  to  recover 
money  due  his  estate.  The  principal  question 
is  as  to  the  constitutionality  of  the  provisions  of 
''An  Act  to  Authorize  the  Organization  of  An- 
nuity, Safe  Deposit  and  Trust  Companies'' 
(Gen.  Laws  1883,  chap.  107,  §9,  subd.  4), 
granting  to  such  corporations  power  to  act  a» 
trustee,  assignee,  receiver,  executor  of  a  will, 
administrator  of  an  estate,  guardian  of  the  per- 
son or  estate  of  a  minor  or  guardian  of  the  estate 
of  any  lunatic,  imbecile,  etc.,  and  authorizing 
any  probate  or  other  court  to  api)oint  and  com- 
mission any  such  corporation,  authorized  to  do 

the  greneral  objects  of  the  corporation.  Vidal  v. 
Girard,  48  U.  S.  2  How.  l8Qjn  L,  ed.  206);  Chapin  v. 
School  Dist.  No.  2.  85  N.  H.  446;  Phillips  Academy 
V.  Kin?,  12  Mass.  546;  Robertson  v.  Bullions,  11  N. 
Y.  243.  Property  is  devised  or  erranted  to  a  cor- 
poration, partly  for  its  own  use  and  partly  for  the 
use  of  others.  The  power  of  a  corporation  to  take 
and  hold  the  propeity  for  its  own  use  carries  with 
it,  as  a  neces^Miry  incident,  the  power  to  execute 
that  part  of  the  trust  which  relates  to  others.  B0 
Howe,  1  Paiere,  214. 
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business  in  this  State,  as  such  trustee,  etc.,  in 
all  cases  where  such  court  could  lawfully  ap- 
point and  commission  a  natural  person;  and 
providing  that  in  such  cases  no  bond,  oath  or 
other  qualification  should  be  necessary  to  en- 
able such  corporation  to  accept  such  appoint- 
ment. 

The  contention  of  counsel  seems  to  be  that 
the  Legislature  has  no  right  to  grant  to  any 
corporatiou  the  power  to  act  in  any  such  fidu- 
ciary capacity.  His  argument  deals  in  much 
criticism  and  denunciation  of  the  statute,  some 
of  which  might  have  some  weight  if  addressed 
to  the  Legislature;  but  he  entirely  fails  to  point 
out  any  provision  of  the  Constitution  with 
which  it  conflicts.  The  sum  of  his  argument 
is  that  such  a  statute  is  in  derogation  of  the 
common  law,  or  conflicts  with  prior  statutes, 
and  is  impolitic.  But  none  of  these  considera- 
tions go  to  the  question  of  the  validity  of  the 
Act  with  our  preconceived  ideas  on  the  sub- 
ject, it  might  seem  somewhat  inappropriate  to 
intrust  the  person  of  a  minor  to  the  custody  oi 
a  cori)oration;  but  perhaps  experience  will 
prove  that  the  objections  to  this  are  largely  arti- 
ficial and  ima^inaiy. 

But  this  question  does  not  arise  in  this  case. 
While  the  statute  authorizes  these  corporations 
to  act  as  guardians  of  both  the  persons  and 
estates  of  minors,  it  only  authorizes  them  to  act 
as  guardians  of  the  estates  of  insane  persons. 
This  action  pertains  solely  to  the  estate  of  the 
ward,  and  the  fact  that  the  probate  court  has 
assumed  to  appoint  the  plaintiff  guardian  of 
both  his  persjn  and  estate  will  not,  although 
unauthorized  as  to  the  former,  affect  the  valid- 
ity of  the  appointment  as  euardian  of  the  estate. 

To  the  appointment  of  corporations,  organ- 
ized for  that  special  purpose,  under  well 
guarded  statutes,  to  the  position  of  trustee  of  a 
trust,  executor  of  a  will,  administrator  or  guard- 
ian of  an  estate,  or  other  place  of  trust,  involv- 
ing the  custody  and  management  of  property 
only,  there  can  be  no  possible  objection  on 
either  constitutional  grounds  or  considerations 
of  policy.  The  common-law  grounds  upon 
which  it  was  held  that  corporations  could  not 
act  in  an^  of  these  fiduciary  capacities  were 
purely  artificial.  iThe  reason  given  by  Black- 
stone  why  a  corporation  aggregate  could  not 
act  as  an  executor  or  administrator  is  that  it 
could  not  take  the  necessary  oath;  but  even  at 
comuion  law,  in  England,  this  technical  diffi- 
culty was  evaded  by  the  corporation  naming  an 
agent,  called  a  "syndic,"  to  whom  letters  were 
issued.  Moreover,  it  is,  of  course,  entirely 
competent  for  the  Legislature  to  dispense  alto- 
gether with  an  oath  in  such  cases. 
^  Another  reason  often  assigned  why  a  corpora- 
tion could  not  act  as  a  trustee  was  that,  as  a  court 
of  equity  often  enforced  a  trust  by  laving  Iiold 
of  the  conscience  of  the  trustee,  therefore,  inas- 
much as  a  corporation  has  no  conscience,  it  is 
not  qualified  to  act  as  trustee.  The  reason 
most  commonly  given  why  a  corporation  could 
not  act  as  trustee,  executor,  guardian,  or  in 
other  such  fiduciary  capacity, was  that  such  an 
appointment  involved  a  pei-sonal  trust,  and 
therefore  a  corporation  lacked  one  of  the  essen- 
tial requisites  of  a  good  trustee — personal  con- 
fidence.    1  Perry,  Trusts,  tS  42. 

But  at  least  as  to  tmsts,  technically  so  called, 
this  doctrine  has  long  since  been  exploded,  even 
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at  common  law,  as  too  artificial.     Tidal  v. 
Oirard,  43  U.  S.  2  How.  187  [11  L.  ed.  205J. 

And  there  are  now  numerous  instances  in 
which  corporations  have  been  expressly  em- 
powered by  statute  to  administer  estates,  and 
neither  the  validity  nor  policy  of  such  legisla 
tion  has  ever  before,  to  our  Knowledge,  been 
questioned.     1  Morawetz,  Priv.  Corp.  §  857. 

In  fact,  in  many  of  the  States,  particularly  the 
older  ones,  this  is  fast  becoming  the  favorite 
method  of  administering  estates  and  executing 
trusts.  The  facts  that  such  corporations  have 
perpetuity  of  existence;  that  they  are  less  liable 
than  natural  persons  to  sudden  fluctuations  of 
fortune;  that,  being  or^nized  for  that  special 
purpose,  they  can  administer  estates  more  effi- 
ciently and  economically;  and  that,  in  case  of 
large  estates,  it  is  often  difficult  to  find  a  natu* 
ral  person  who  is  both  able  and  willing  to  ac- 
cept the  trust,  and  give  the  necessary  l^nds — 
have  suggested  the  necessity  and  created  the 
demand  for  such  organizations. 

The  statute  is  criticised  because  it  does  not 
require  the  corporation  to  take  an  oath  or  give 
a  bond,  as  in  the  case  of  natural  persons.  But 
this  is  purely  a  question  for  the  Legislature. 
If  they  deem  the  securities  deposited  with  tb(> 
state  auditor,  and  the  other  safeguards  placed 
by  the  statute  around  the  organization  and 
management  of  such  corporations,  to  insure  the 
faithful  execution  of  all  trusts  imposed  upon 
them  as  an  equivalent  for  the  bond  and  oath 
required  of  natural  persons,  they  have  the  un- 
doubted power  to  so  provide. 

Other  objections  are  made  to  these  provisions 
of  the  Act  which  would  not  be  entitled  to  notice, 
except  for  the  earnestness  with  which  they  are 
urged  by  counsel.  For  example,  it  is  urged 
that  they  amount  to  legislative  interference 
with  the  constitutional  powers  of  the  probate 
court,  to  which  is  given  jurisdiction  over  the 
estates  of  deceased  persons  and  persons  under 
guardianship.  It  need  onlv  be  suggested,  in 
answer  to  this,  that  the  jurisdiction  of  the  courts 
pertains  to  the  execution  of  the  laws,  and  not 
their  enactment.  This  statute  neither  appoints 
any  guardian  or  administrator,  nor  compels  the 
courts  to  appoint  any  particular  person.  It 
merelv  provides  that  a  certain  class  of  persons 
shall  be  qualified  to  act  in  those  capacities. 

The  suggestion  that  the  Act  is  in  confiict 
with  section  38,  art.  4,  of  the  Constitution  of  the 
State,  is  equolly  untenable.  This  is  not  a  spec- 
ial or  private  law,  giving  special  or  exclusive 
privileges,  immunities  or  franchises  to  a  partic- 
ular corporation,  but  a  general  law  for  the 
organization  of  corporations  for  certain  pur- 
poses, and  defining  their  powers.  There  is 
nothing  in  the  point  that  these  provisions  of  the 
Act  are  not  specified  in  its  title.  They  are  all 
germane  to  the  subject  there  expressed,  which 
is  the  organization  and  incorporation  of  an- 
nuity, safe-deposit  and  trust  companies.  This 
section  of  the  Act  is  but  an  enumeration  of  the 
powers  granted  to  such  corporations;  and  it  was 
never  before  heard  that,  in  a  general  law  for 
the  organization  of  a  particular  class  of  cor-, 
porations,  the  powers  granted  to  them  should 
be  detailed  in  the  title  of  the  Act. 

The  contention  that  the  plaintiff  failed  to 
establish  a  cause  of  action,  because  it  did  not 
prove  the  insauitv  of  Chambers  or  the  regular- 
ity of  the  proceedings  in  the  probate  court  ap* 
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pcinting  ft  his  gunrdtan,  U  predicated  upon  an 
entire  migconcepUon  of  the  sialua  and  probative 
force  of  the  records  of  that  court.  In  a  collat- 
eral aciion,  I  Lcleltera  themselves  ore  conclusive 
of  the  regulariiy  of  ihe  proceedings  resulting  in 
liteii  issuance,  as  well  as  of  ibe  insauity  of  the 


person  upon  whose  estate  they  were  lisaed. 
Moreland  v.  Laartnct,  88  Minn.  84:  ftei  ▼. 
i»ran^,2aMtnD.30S;i>amT.fiu4s<m,a»Hiiui.2T. 

OrSer  a^trmed. 

VanderborKb,  J.,  took  no  park 


ILLINOIS  SUPREME  COURT. 


Charles  W.  ROCKHOLD,  Plff.  in  Bit., 


(....DL....) 

l.It  im  nltrk  vJrea  a  oorporBtJon  oraateil  "to 

give  enancial  aid  uid  beni^flt  to  tbe  widows, 
orphans  nod  heirs  or  devisees  ot  deceased  mem- 
bers," and  deolared  ty  slamte  not  lobe  an  Insur- 
ance company,  to  oont^aot  for  ^'endowmeut  tn- 
Bunince"parabletoa  member  on  his  arrlvfnsat 
a  certain  ige. 

1  Tbe  plea  of  ultr*  vlrea  to  maintainable  by 
such  a  corjiuratlon  as  a  defense  to  an  action  for 
such  endowment  insurance,  by  a  member  cban^ 
wllb  knowledge  of  the  want  of  power  to  make 
such  oontract  and  whose  payments  of  aaaessmenls 
to  the  corporation  bad  not  been  retained  by  It  to 
Increase  Its  property,  but  bad  been  paid  to  those 
entitled  thereto. 

■.The  benefldarr  eertiflcate  oontalnlnK 
such  unauthorized  agreement  for  endowment 
Insurance  wlU  be  ralld  In  so  for  as  It  la  payableto 
the  bcnettderleson  thedeethof  thememlier;an4 
when  tbe  member  has  not  seasonably  reednded 
the  contract  and  the  tieneflts  ol  ~  ~ 
thereunder  have  Intervened,  he  cannpt  rec 
from  the  corporation  asseeements  paid  by 
none  of  suoh  saseesmente  havlnir  been  foi 


Judgment  of  the  Circuit  Court  of  Peoria 
County,  in  favor  of  the  plaintiff  in  an  atSion  of 
BSBumpdt.    JjPrmed. 

The  action  was  brought  by  Charles  W. 
Rockhold  agsinst  the  Canton  Masonic  Hntoal 
Benevolent  Society,  for  the  benefit  contracted 
to  be  paid  him  on  hla  arriving  at  the  age  of 
seventy  years. 

The  questions  presented  are  stated  in  the 
opIoloiL 

Jfenr*.  HeCoUoob  *  MeColloeb  tor 
plaintiff  in  error. 

meMn.  Daniel  Abbott  and  H.  R,  Be» 
■on  for  defendant  In  error. 

Scbolfleld.  J.,  delivered  theopioioD  of  the 

Two  questions  are  presented  by  this  record. 
Fint,  Was  the  clanae  in  the  policy  in  suit 
whereby  detendant  in  error  aasumes  to  promise 
to  pay  to  plaintiff  in  error  "one  dollar  for 
each  member  of  Division  A,"  etc.,  -within  tbe 
power  vested  in  detendant  In  error  by  its 
charier,  and  therefore  obligatory  npon  it  when 
the  policy  was  delivered?  Seoond,  If  it  waa 
not  within  the  power  vested  in  defendant  in 
error  by  its  charter,  and  therefore  not  obliga- 
tory upon  it  when  the  policy  was  delivered, 
has  tbe  promise  since  become  obligatory  upon 
the  defendant  by  subsequent  acts  of  tike  par- 
ties? They  will  be  con^dered  in  the  order 
stated. 

F^rgt.  The  familiar  rule  is:  a  corporation, 
public  or  private,  possesses  and  can  exercise 
no  other  powers  Uao  tboae  specifically  con- 


Sam.— SociaHneorjioraUon*;  benefit  KJcUUtt,  In 
oonatrulDK  charters  of  social  IncorporatlonB  the 
obtect  Is  to  discover  the  intention  ot  the  partleei 
and  to  this  eed,  and  to  oarry  out  the  objects  of  the 
organlEatlon.  a  liberal  policy  has  been  a^nerally 
adopted.  Moiawetz,  Prlv.  Cnrp. «  SlO-StSi  Bacon, 
Ben.  Societies,  I  48.  When  Incorporated,  beueflt 
MMHetteeare  not  dUtereut  In  law  from  other  corpo- 
rations which  have  no  capital  stock  and •■ 


!r  with  a  81 


-loneV' 

.   .   .     o  members  of  t 

lim.  to  be  rabed  t>y  asecMments 
'  hcnevolcnt  society .''  It  is     ■'" 

,ny  bonelltorhelpwlthout'  ___ 

J)  equlvnlent.^^Btatov^ltuljey,  BTMIni 


it  Inteoded  to  bestow 
lelpi 

,. iiVss' Minn.  *H:  Statu  vlcdtehet'CWMTocu 

18:  Com.  v.WeCharbee.  lUSMess;  119;  Bacon.  Bon.Bo- 
oletles,  t  51.  A  person  who  deals  with  corporations 
■nuBt.  at  his  potU.  not  only  ootlce  the  terms  ot  thelr 
cbarters.  bnt  also  all  the  general  leicfiilatlon  of  the 
State  creatiuir  them,  by  wblcb  buaioem  with  cor- 
poiatlcms  ie  iKIooted.  SfoniweU.  Prlv.  Corp.  H  BK, 
818.  The  laws  and  regulations  determine  tne  rlKhls 
of  the  momt)eis  and  the  on'toclHtlon.  and  maybe 
enforced  by  the  parlicn  and  beneficiaries,  accord- 
Infr  to  their  respective  rivlit^  as  therein  provided. 
Arthur  v.  Odd  Fellows  Ben.  Ab=o.  HO  Ohio  St.  557, 
MO:  Hay,  Ins.  IKS:  Bliss,  L.  Tns.  >  430:  Osueola  Tribe 
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ferred  in  this  charter,  or  guch  as  are  IncideDtal 
or  necessary  to  carry  into  effect  the  purpose  for 
which  the  corporation  was  created. 

Among  other  corporations  which  may  be 
orgaoizea  under  chapter  82,  Rev.  Stat.  1874, 
are  corporations  not  for  pecuniary  profit.  The 
provisions  in  that  respect,  pertinent  here,  are 
found  in  sections,  29,  30  ana  81. 

Section  29  provides  that  the  certificate  that 
shall  be  filed  by  the  promoters  of  the  corpora- 
tion, with  the  Secretary  of  State,  shall  state, 
among  other  thin^,  *'  the  particular  business 
and  objects  for  which  it  ia  formed." 

Secuon  80  provides  ihat,  upon  filing  this  cer- 
tificate, the  Secretary  of  State  "shall  issue  a 
certificate  of  the  organization  of  the  corpora- 
tion, society  or  association,  making  a  part 
thereof  a  copy  of  all  papers  filed  in  his  office  in 
and  about  the  organization  thereof,  and  duly 
authenticated  under  his  hand  and  seal  of  state 
•  .  .  Upon  complying  with  the  foregoing  con- 
ditions, the  corporation,  society  or  association 
shall  be  deemed  fully  organized  and  may  pro- 
ceed to  business,"  etc. 

Section  80  invests  corporations  thus  created 
with  the  usual  attributes  and  powers  of  corpo- 
rations, and  concludes  thus:  "Associations  and 
societies  which  are  intended  to  benefit  the 
widows,  orphans,  heirs  and  devisees  of  the  de- 
ceased members  thereof,  and  where  no  annual 
dues  or  premiums  are  required,  and  where  the 
members  shall  receive  no  money  as  profit  or 
otherwise,  shall  not  be  deemed  Insurance  com- 
panies." 

The  organization  of  the  defendant  in  error 
was  in  strict  pursuance  of  these  statutory  pro- 
visions. The  certificate  filed  by  the  promoters 
with  the  Secretary  of  State  declared  the  pur- 
pose for  which  the  corporation  is  formed  to  be 
"to  give  financial  aid  and  benefit  to  the  widows, 
orphans  and  heirs  or  devisees  of  deceased 
members." 

This  is  the  measure  of  the  powers  vested  in 
the  defendant  in  error.  The  certificate  of  the 
Secretary  of  State  could  not,  and  it  does  not  as- 
sume to,  extend  the  corporate  powers  to  any 
other  purpose  or  object 


The  policy  or  certificate  in  suit,  so  far  as  nla- 
terial  to  be  read  in  this  connection^  is  as  fol- 
lows* 

"This  OertiflcaU  qf  Memberthip  Witnesseth: 
That  the  Canton  Masonic  Mutual  Benevolent 
Society,  in  consideration  of  the  representations 
made  to  it  in  the  application  for  membership, 
and  the  sum  of  |5  to  it  in  hand  paid  by  Charles 
W.  Kockhold  and  the  sum  of  $1.80  to  be  paid 
by  the  said  Charles  W.  Rockhold  within  ten 
days  after  due  notice  has  been  served  upon 
him  of  the  death  of  a  member  of  this  society^ 
or  upon  his  arriving  at  seventy  years  of  age, 
or  after  he  has  been  a  member  in  good  stand- 
ing for  twenty-five  consecutive  vears,  each 
member  shall  be  assessed  and  shall  pay  to  the 
secretary  of  the  society  a  sum  according  to  the 
class  of  which  he  is  a  member, — Do  promise 
and  agree  to  and  with  the  said  Charles  W. 
Rockhold,  his  heirs,  executors,  administrators 
and  assigns,  well  and  truly  to  pay  or  cause  to 
be  paid  to  the  said  Charles  W.  Kockhold,  or 
to  his  wife  if  living,  if  not,  to  his  children,  or 
to  his  legal  representatives,  the  sum  of  $1  for 
each  member  of  Division  A,  within  sixty  days 
after  due  notice  and  satisfactory  evidence  that 
he  is  a  beneficiary  member,  or  of  his  death." 

It  is  so  manifest  that  the  bare  statement  of 
the  fact  must  be  satisfactory,  that  the  promise 
to  pay  a  sum  of  money  to  a  person  upon  his 
arriving  at  a  given  age  is  not  included  within 
or  inciaental  to  a  promise  to  pay  a  sum  of 
money  to  his  widow  or  his  children  or  his 
legal  representatives  upon  his  death.  They 
are,  upon  the  contrary,  as  distinct  and  inde- 
pendent as  undertakings  can  be.  The  former 
is  a  species  of  life  insurance  known  as  ''endow- 
ment insurance"  (Bliss,  Life  Ins.  g  6,  p.  7; 
Briggs  v.  McCullaugh,  86  Cal.  542);  while  the 
latter,  under  the  provision  of  the  statute  quoted, 
is  not  to  be  deemed  insurance. 

We  are,  therefore,  of  the  opinion  that  the 
clause  in  question  was  tUtra  vires  the  defend- 
ant in  error,  and  therefore  was  not  obli^torv 
upon  it  when  the  policy  or  certificate  m  suit 
was  issued.  State  v.  Central  Ohio  Mut,  Belief 
Amo.  29  Ohio  St.  899;  and  People  v.  Nelson,  40 


incorporated  benefit  society  can  Invoke  the  doctrine 
of  ultra  virei  to  avoid  a  contract  must  depend  upon 
the  general  rules  of  law  applicable  to  corpora- 
tions. Bacon,  Ben.  Societies,  0  285.  By-laws  of  a 
corporation  In  contravention  of  the  statute  under 
which  it  is  organized  are  uUra  vPrea  and  of  no  ef- 
fect. American  Legion  of  Honor  v.  Perry,  1  New 
Eng.  Rep.  71&,  140  Mass.  680.  The  by-laws  of  such 
association  are  to  be  construed  with  reference  to 
the  statute.  Elsey  v.  Odd  Fellows  Mut.  Relief 
Aeso.  2  New  Eng.  Rep.  667, 142  Mass.  284. 

How  rcQcarded  under  the  varifnts  state  statutes.  An 
asBociation,  being  intended  only  for  the  benefit  of 
widows,  orphans,  heirs  and  devisees  of  deceased 
members,  no  annual  dues  being  required,  and  the 
members  receiving  no  money  as  profit,  or  other- 
wise, while  it  is  an  insurance  company,  is  such  a 
one  as  under  the  Statutes  of  Illinois  is  exempted 
from  depositing  a  guaranty  fund:  and  this  is  so. 
although  the  members  are  subject  to  assessment 
for  annual  expenses,  and  although  the  officers^who 
are  also  members,  are  paid  for  their  services. 
Ck>mmercial  League  Asso.  v.  People,;80  lU.  166.  An 
association  which  pays  half  the  total  amount  of 
the  policy  at  the  expiration  of  two  thirds  of  the 
life  expectancy  of  the  member,  and  which,  havimr 
no  capital,  depends  solely  upon  a  system  of  vol- 
untary assessmeuts  and  contributions,  need  not 
conform  to  the  Deposit  Laws  of  New  Torlc.  People 
V.  Mutual  Endowments  Accident  Asso.  27  Hun. 
MS,  17  Am.  L.  Rev.  190.  An  association  to  relieve 
the  sick  and  to  pay  to  memTters  over  seventy- five 
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years  old  a  certain  benefit,  does  not  come  under  the 
general  insurance  laws.  Supreme  Ctouncil  Order  of 
Chosen  Friends  v.  Falrman,  10  Abb.  N.  C.  162, 62 
How.  Pr.  380.  Individuals  associated  together  by 
no  other  tie  than  that  of  mutual  indemnity,  hav- 
ing paid  ofiicers,  giving  premiums  for  new  mem- 
bers, and  in  which  the  sole  condition  of  member- 
i!(hip  is  health  and  probable  duration  of  life,  are 
engaged  in  insurance,  and  must  conform  to  the 
Im>urance  Laws  of  Missouri.  State  v.  Citizens  Ben, 
Asso.  6  Mo.  App.  163,  6  Cent.  L.  J.  481;  Sta^  v.  Mer- 
chants Exchange  Mut.  Bene  v.  Society  ,72  Mo.146.  An 
Incorporution  ^'for  the  purpose  of  mutuai^  protec- 
tion and  i*elief  of  its  members,  and  for  the  payment 
of  stipulated  sums  of  money  to  the  families  or  heirs 
of  deceased  members,**  was  held  not  subject  to  the 
Insurance  Laws  of  Ohio.  State  v.Mutual  Protection 
Asso.  28  Ohio  St.  19:  Hii'schl,Fratemitie8  &  Societies, 
la  The  National  Mutual  Aid  Association,  organized 
under  the  Laws  of  Ohio,  is  not  included  in  the  Act 
of  Pennsylvnnia  which  ttixes  foreign  insurance 
companies.  Com.  v.  National  Mut.  Aid  Asso.  94  Pa. 
481.  Under  the  peculiarities  of  the  Iowa  Statutes, 
an  association,  though  having  as  its  sole  object  the 
insurance  of  its  members,  was  held  not  obliged  to 
conform  to  the  gcnaral  insurance  laws.  State  v. 
Iowa  Mut.  Aid  Asso.  59  Iowa,  125;  Hirschl,  Fraterni- 
ties &  Societies,  14.  An  agent  of  the  Connectieut 
Mutual  Benefit  Company  was  held  properly  con- 
victed of  the  offense  of  soliciting  life  insuranoe 
without  first  obtaining  authority.  Com.  v.  Wether- 
boe.  103  Mass.  1401 
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N.  T.  477,  are  directly  in  point  and  conclusive 
as  to  this  ouestion. 

Second,  This  court  has  held  that  while  the 
contract  of  a  corporation  remains  wholly  ex- 
ecutory, the  corporation  n;ay  interpose  the  plea 
of  ultra  tires  as  a  defense  to  a  suit  for  its  en- 
forcement; but  where  the  contract  has  been 
fully  performed  by  the  party  contracting  with 
the  corporation,  and  the  corporation  has  re- 
ceived the  benefits  of  such  performance,  it  can- 
not invoke  the  doctrine  of  vltra  vires  to  defeat 
an  action  brought  against  it  on  such  contract 
(Bradley  v.  Ballard,  55  111.  415;  DoTSt  v.  Gale, 
83  111.  186;  Blo&minfjton  Mnt,  Ben.  Asso.  v. 
^?!/«,8West.  Rep.  642,  120  III.  121);  and  coun- 
sel for  plaintiff  in  error  correctly  insist  that 
this  last  quoted  rule  is  conclusive  of  the  present 
question. 

But  it  will  be  seen  that  the  present  case  is 
totally  different  from  the  cases  cited.  The 
question  there  was  between  the  corporation  and 
a  third  party,  in  regard  to  money  received  by 
the  corporation  which,  in  legal  presumption, 
tended  to  increase  the  property  of  the  corpora- 
tion. Here  the  question  is  between  the  corpo- 
ration and  one  of  its  constituent  members  who 
is  charged  with  full  knowledge  of  the  want  of 
power  in  the  corporation  to  make  the  partic- 
ular contract.  The  assessments  paid  by  the 
plaintiff  were  not  paid  to  th?  defendant  to  be 
retained  by  it  to  increase  its  property,  but  to  be 
paid  out  by  it  to  other  persons  entitled  thereto 
by  virtue  of  beneficiary  certificates  or  policies, 
and,  since  there  is  no  evidence  to  the  contrary, 
it  is  to  be  presumed  this  was  done.  No  ac- 
tion therefore  will  lie  by  the  plaintiff  against 
the  defendant  to  lecover  this  money  back. 
Mnt^hy  V.  liidtt^U,  52  Mich.  487. 

The  beneficiary  certificate  or  policy  is  valid 
as  a  certificate  or  policy  payable  to  the  widow 
or  children  of  the  plaintiff  lipou  his  death,  and 
void  only  as  a  certificate  or  policy  payable  to 
him  after  being  a  member  in  good  standing  for 
twenty -five  years  or  upon  arriving  at  seventy 
years  of  age.  Farmers  d:  T,  Bank  v.  Harrison^ 
57  Mo.  503;  Bank  of  Woostcr  v.  Stevens,  1  Ohio 
St.  235;  Vanatta  v.  State  Bank,  9  Ohio  St.  27; 
Ut:'ca  Ins.  Co,  v.  CadireU,  8  Wend.  302;  Beacli 
V.  F'alton  Bank,  Id.  583. 

Whether  plaintiff  might  have  rescinded  the 
contract,  and  recover^  back  the  premium 
paid,  is  not  iUiportant  to  inquire,  since  to  have 
done  so,  he  must  have  acted  promptly  before 
the  rigiits  of  third  parties  intervened.  He  has 
never  offered  to  rescind  the  contract,  but,  upon 
the  contrary,  it  is  expressly  agreed  between 
the  parties  as  follows; 

"That  said  plaintiff  has  since  the  time  of  re- 
ceiving said  certificate  paid  all  assessments, 
Nos.  1  to  61  inclusive;  such  assessments 
amounting  in  the  aggregate  to  $165.60,  the 
same  being  all  assessments  for  which  said 
plaintiff  was  liable  by  virtue  of  holding  said 
certificate  and  being  a  member  of  said  society. 
But  in  no  case  has  said  defendant  corporation 
exercised  the  power  of  paying,  or  collecting 
benefits  to  be  paid,  to  living  members  of  said 
society;  and  in  no  case  has  the  plaintiff  been 
required  by  said  society  to  pay  any  such  as- 
sessments; the  defendant  believing  it  had  no 
power  to  make  any  such  assessments." 

Moreover,  on  the  28d  of  November.  1881,  a 
little  more  than  five  years  before  plaintiff  in  er- 
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ror  became  seventy]  years  of  age,  be  was  notified 
by  the  defendant  in  error  that  it  has  been  in- 
structed by  the  State  Auditor  that  it  had  no 
authority  to  insert  the  clause  in  question  in  the 
policy  or  certificate;  and  that,  in  consequence 
of  such  instruction,  no  more  policies  or  certifi- 
cates would  issue  with  the  clause  in  question. 
And  it  is  agreed  that  of  the  1886  members  of 
class  A,  to  which  plaintiff  belongs,  only  597 
members  held  certificates  or  policies,  at  the  date 
when  plaintiff  in  error  became  seventy  years 
of  age,  with  the  clause  in  question;  and  that 
the  policies  or  certificates  of  the  remaining^ 
1239  members  were  to  be  paid  only  to  the 
widows,  orphans  and  heirs  of  deceased  mem- 
bers. And  so,  instead  of  attempting  to  re- 
scind the  contract,  he  has  acquiesced  in  and 
abided  by  it  with  full  knowledge  of  the  ex- 
tent of  its  validity. 

It  is  true,  as  contended  by  plaintiff's  counsel, 
that  his  rights  under  the  contract  could  not  be 
changed  without  his  consent.  But  inasmuch 
as,  at  most,  his  rights  were  only  to  have  the 
contract  carried  out  as  one  to  pay.  at  his  death, 
to  his  widow  and  orphans,  or  to  rescind  that 
contract,  it  is  plain  that  his  rights  have  not 
been  changed  or  altered  by  any  act  of  the  cor- 
poration. 

The  judgment  of  the  Appellate  Court  is  af- 
firmed. 

Baker*  J,,  having  passed  upon  the  case  in 
the  Appellate  Court,  took  no  part  in  the  de- 
cision. 

Shope*  J.,  took  no  part  in  the  decision. 


ATCHISON,  TOPEKA  &  SANTA  FE  R. 

CO..  Appt,^ 

Hark  SCHNEIDER  et  ak 
(....ni ) 

1.  Under  the  Eminent  Domain  Act  of  n- 

Unois  it  is  not  intended  that  the  ri^rht  given  the 
Jury  to  personaUy  examine  the  premises  is  to  be 
oonstrued  as  permitting  them  to  disregard  the 
sworn  testimony  in  fixing  the  assessment  of  dam- 
ages. 

"Sots.— Eminent  domain;  rule  of  damages.  When 
an  entire  iot  of  ground  is  talcen,  upon  which  the 
owner  is  engaged  in  business,  the  cost  and  inoon- 
venienoe  of  removing  the  business  are  proper  ele- 
ments of  damage.  Chicago  etc.  H,  Co.  v.  Hock,  0 
West.  Bep.  0977118  lU.  687;  St.  Louis  etc.  B.  Co.  v. 
Capps,  67  111.  607. 

Party  entUled  to  assessment  hyjury.  In  condem- 
nation proceedings  either  party  is  entitled  to  have 
a  jury  and  the  introduction  of  evidence  and  mode 
of  conducting  the  trial  after  the  Jury  is  impaneled 
are  according  to  the  rules  of  practloe  in  trials  at 
law.  Union  Mut.  L.  Ins.  Co.  v.  Slee,  10  West.  Rep. 
164, 123  ni.  67.  The  compensation  may  be  assessed  by 
the  same  or  different  Juries  as  to  separate  tracts  of 
land  described  in  the  same  petition.  Coaoordia 
Cemetery  Arro.  v.  Minnesota  ft  N.  W.  R.  Ou.  10 
West.  Rep.  673, 121  HI.  200.  It  is  proper  to  allow  the 
party  to  be  sworn,  to  hear  evidence  and  to  assess 
aamages  a?  to  other  parties.  Concordia  Cemetery 
Arao.  V.  Minnesota  ft  N.  W.  B.  Co.  10  WesL  Rep. 
678, 121  HL  199. 

^eto  trial.  The  circuit  and  county  courts  are  al- 
ways open  to  condemn  property  under  the  Eminent 
Domain  Act,  and  when  engaged  in  a  trial  in  vaca- 
tion they  have  and  exercise  the  same  Judicial  powers 
in  vacation  as  when  in  session,  and  may  grant  new 
trials.  Centralia  ft  C.  R.Co.  v.  Rixman,  10  west.  Bep. 
600, 121 111.215:  Bowman  v.Venice  ft  C.R.Co.102  IIL4Bk 
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^•The  mle  bm  f  ^  the  assessment  of  dam- 
ages for  property  taken  under  the  Eminent  Do- 
main Act  is  that  where  there  is  al  oonflict  of  evi- 
dence and  the  verdict  is  consistent  with  all  the 
facts  and  circumstances  in  the  case,  it  will  not  be 
set  aside  merely  because  the  court  may  regrard 
the  weight  of  evidence  in  the  record  agrainst  it; 
but  when  it  clearly  appears  that  the  amount  fixed 
is  wholly  inconsistent  with  and  contrary  to  all 
the  proofs,  it  is  the  duty  of  the  court  to  interfere 
and  resubmit  the  case  to  another  Jury. 

t.  Evidence  of  average  monthly  profits 

of  the  business  conductea  on  the  premises  sought 
to  be  condemned  under  the  Eminent  Domain 
Act  is  admissible  when  limited  to  the  question 
of  the  loss  which  would  be  incurred  by  the  sus- 
pension of  business  during  the  time  neoessarily 
consumed  in  moving. 

4.  A  neifv  trial  as  to  the  asscs<iment  of  damages 
should  not  be  refused  for  the  reason  that  the  rail- 
road corporation  seeking  to  acquire  the  property 
bad  entered  thereon  on  giving  bond  pendiog  ap- 
peal as  provided  by  the  statute,  and  had  made 
such  changes  therein  as  would  prevent  a  new 
Jury  viewing  it  as  it  was  when  the  proceeding 
lor  condemnation  was  begun. 

(January  25, 1880.) 

APPEAL  by  petitioner,  from  a  Judgment  of 
the  Circuit  Court  of  Cook  County  (Tut- 
hill,  c/.),  upon  a  verdict  assessing  the  amount 
of  damages  for  property  sought  to  be  acquired 
try  petitioner  for  railroad  purposes,  under  the 
Sminent  Domain  Act.    Reversed. 

The  tacts  and  questions  presented  are  stated 
in  the  opinion. 

Messrs.  Williams  ft  Thompson  for  ap- 
pellant. 

Mr,  W.  P.  Black  for  appellees. 

Wilkin*  J.,  delivered  the  opinion  of  the 
«ourt: 

This  is  a  proceeding  by  appellant  against 
api)el]ees,  under  chapter  47  of  our  statute,  to 
condemn  certain  lots  on  State  Street  in  the 
City  of  Chicago  *  for  railroad  purposes,  on 
which  appellees  held  leases.  On  the  lots  were 
two  buildings  numbered  574  and  578,  the  first 
held  by  Schneider,  at  a  rental  of  $60  per 
month,  and  Che  other  hy  Hickey  at  $110  per 
month.    Both  leases  expired  April  30,  18b9. 

The  building  occupied  by  Schneider  is  a  two 
story  frame  the  lower  story  being  used  by  him 
for  the  manufacture  and  sale  of  cigars,  and  the 
upper  one  sublet  for  a  dwelling,  at  $30  per 
month. 

The  other  building  is  a  three  story  brick 
with  basement.  Hickey's  lease  covered  the 
basement,  and  first  and  second  stories  in  which 
he  kept  a  saloon. 

At  the  time  of  the  hearing,  June  14, 1888, 
these  leases  had  about  ten  ana  one  half  months 
to  run.  The  jury  having  heard  the  evidence 
produced  by  the  respective  parties,  as  to  the 
▼alue  of  these  leasehold  interests,  and  having 
examined  the  premises,  made  their  report,  giv- 
ing to  petitioners  the  right  to  take  and  appro- 
priate the  property,  ana  allowing  each  of  said 
Appellees  the  sum  of  $1,200,  "as  compensa- 
tion for  their  respective  leasehold  interests" 
and  the  sum  of  $1,300  to  each  "  as  compensa- 
tion for  inconvenience  and  cost  of  removal  from 
the  premises." 

Judgments  being  entered  on  this  report,  ap- 
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pellant  prayed  an  appeal,  which  was  allowed 
on  its  fiiinsbond  in  the  sum  of  $10,000,  which 
bond  was  duly  presented  and  approved,  where- 
upon appellant  moved  for  an  order,  allowing 
it  to  enter  upon  and  use  tbe  said  premises 
pending  the  appeal,  but  the  motion  was  denied. 
Appellant  then  paid  the  amount  of  the  judg- 
ments to  the  county  treasurer,  and  on  presen- 
tation of  his  receipt  therefor  the  court  granted 
the  order  of  entry. 

A  reversal  is  urged  here  mainly  upon  the 
ground  that  the  verdict  of  the  Jury  is  unau- 
thorized by  the  facts  appearing  m  the  record. 

At  the  instance  of  appellees  the  court  in- 
structed the  jury  as  to  the  measure  of  compen- 
sation as  follows:  *'The  jury  are  further  in- 
structed that  in  determining  the  amount  of 
compensation  to  be  awarded  to  the  defendants, 
respectively,  in  ttiis  case,  Ihey  may  properly 
take  into  consideration  all  evidence  tending  to 
show  the  actual  value  of  the  leasehold  interest 
to  the  respective  defendants,  of  which  it  is 
proposed  to  deprive  tbem;  tbe  actual  loss  to  be 
suffered  by  these  defendants,  respectively, 
from  the  loss,  destruction  or  depreciation  of 
the  improvements  placed  by  them  in  the  prop- 
erties speciaUy  adapted  to  the  conduct  of  their 
business,  if  any  shown  by  their  evidence,  the 
reasonable  costs  of  removal,  and  of  refitting  in 
other  localities  for  the  further  conduct  of  busi- 
ness as  shown  by  the  evidence;  and  also  any 
injury  that  the  jury  may  find  from  the  evi- 
dence will  result  to  said  defendants  respect- 
ively by  reason  of  the  unavoidable  interrup- 
tion of  their  business,  incident  to  their  removal 
from  their  present  site  and  their  establishing  in 
new  locations  during  the  period  of  such  inter- 
ruption, if  any  shown  by  the  evidence." 

Substantially  the  same  rule  was  announced 
in  instructions  asked  by  appellant.  No  con 
troversy  can  therefore  be  raised  here  as  to  that 
question;  and,  accepting  it  as  a  fair  legal  guide 
to  the  jury  in  fixing  the  amount  which  ap- 
pellees should  be  paid  as  just  compensation  for 
being  deprived  of  their  property,  it  is  impos- 
sible to  escape  the  conviction  that  the  verdict 
in  this  case  on  which  judgments  were  entered 
is  the  result  of  prejudice,  inadvertence  and 
mistake. 

In  the  first  place,  it  must  strike  the  impartial 
mind  as  remarkable  that  under  leases  so  essen- 
tially different  as  to  the  property  leased,  the 
amounts  of  rent  reserved  and  Uie  uses  to  which 
the  buildings  were  appropriated,  the  leasehold 
interest  should  be  of  precisely  the  same  value 
and  that  the  cost  and  inconvenience  of  removal 
in  each  case  should  be  exactly  the  same.  But 
the  evidence,  instead  of  explaining  or  reconcil- 
ing this  apparent  inconsistency,  only  makes 
it  more  glaring  and  leaves  no  doubt  that  the 
amounts  were  arbitrarily  fixed  by  the  juty  re- 
gardless of  the  proofs. 

Appellant  introduced  four  witnesses  as  to  the 
value  of  the  leasehold  interests,  each  of  whom 
testified  that  the  rent  reserved  viz. :  $  60  in  the 
one  case,  and  $110  in  the  other,  was  the  full 
rental  value  of  the  premises,  and  that  neither 
was  worth  more  than  the  said  amounts  agreed 
to  be  paid. 

Appellees  both  testified  in  their  own  behalf, 
but  neither  contradicted  appellant's  witnesses 
on  that  subject,  and  only  one  witness  Introduced 
by  them  does  so,  and  he  only  as  to  the  lease  of 
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Hickey.  which  he  says  in  his  JudCTnent  is 
worth  (200  per  month,  or  a  bonus  of  (90  per 
month. 

Appellant  also  introduced  two  witDesses  as 
to  the  cost  of  removal.  One  of  these  swears 
that  the  cost  to  Schneider  to  move  his  fixtures, 
and  put  them  up  in  another  building,  replacing 
what  might  be  necessary  with  new  materia^ 
would  be  (235.40,  and  to  Hickey  |161.  The 
other  estimates  the  cost  to  Schneider  at  $268.60 
and  to  Hickey  at  $14d.50.  While  the  evidence 
of  appellees,  and  witnesses  introduced  by  them, 
on  this  element  of  damages  would  Justify  a 
finding  of  much  larger  sums  than  those  fixed 
by  either  of  said  witnesses,  it  is  impossible  to 
so  construe  their  evidence  as  to  sustain  the  find- 
ing of  (1,800,  reported  by  the  jury.  In  fact, 
by  their  own  testimony  Schneider's  expense  for 
furniture  and  fixing  up  his  establishment  was 
only  between  (700  and  $800,  and  that  of  Hickey 
about  $1,200;  in  which  last  amount  he  admits 
is  included  the  cost  of  his  moving  into  the 
building  and  a  pool  table  for  which  he  paid 
$875. 

The  verdict  of  the  Jnrv  is  not  only  contrary 
to  the  weight  of  the  testimony  but  manifestly 
against  all  the  evidence;  and  this  is  not  denied 
or  controverted  by  counsel  for  appellees.  It 
seems,  however,  that  it  was  sustained  below, 
on  the  theory  that  the  Jury  might  legally  base  its 
report  as  to  the  amount  of  compensation  to  be 
paid,  on  their  personal  ezammation  of  the 
premises  without  regard  to  the  testimony  of 
witnesses;  and  this  view  is  now  urged  in  sup- 
port of  the  judgment  below  and  is  thought  to 
be  sustained  by  decisions  of  this  court. 

While  it  is  true  that  we  have  frequently  held 
that  the  personal  examination  by  the  Jury,  in 
such  cases,  is  in  the  nature  of  evidence  and  is 
to  be  considered  by  them  in  connection  with 
all  other  evidence  m  the  case,  and  that  an  as- 
sessment will  not  be  set  aside  merely  because 
it  may  differ  in  amount  from  the  preponderance 
of  the  evidence  appearing  in  the  record,  it  has 
not  been  held  by  this  or  any  other  court,  so  far 
as  we  are  aware,  that  all  the  evidence  may  be 
ignored  and  the  amount  fixed  directly  contrary 
thereto. 

In  Mitchell  v.  lUinois  Bailroad  (§  Goal  (hm- 
pany,  85  I1L  567,  it  is  said:  "  As  to  the  dam- 
ages sustained,  the  evidence  is  conflicting.  Un- 
der the  statute  the  Jury  had  a  right  to  view  the 
premises  and  draw  their  own  conclusions  from 
such  observations  as  well  as  from  other  testi- 
mony offered  in  the  case." 

In  Chicago  Railroad  Company  v.  Bbphina,  90 
111.  828,  after  stating  that  the  evidence  was  con- 
flicting, and  upon  that  preserved  in  the  record 
the  inclination  might  be  to  hold  the  assessment 
too  large,  but  that  the  Jury  personally  examined 
the  locus  in  qvo,  it  is  said:  **  It  is  the  evident 
intention  of  the  law  that  such  personal  examin- 
ation by  the  Jury  is  in  the  nature  of  evidence, 
to  be  considered  by  them;  and  to  what  extent 
they  were  influence  by  such  examination  in 
their  assessment,  it  is  impossible  to  tell.  The 
result  of  the  personal  investigation  may  have 
been  such  as  to  have  fully  justifled  the  assess- 
ment made,  even  if  it  was  clear  that  the  pre- 
ponderance of  the  evidence  preserved  in  the 
record  was  against  so  large  an  amount." 

In  Oreen  v.  Chicago,  97  111.  878,  we  said:  "  In- 
somuch as  the  value  of  the  land  taken  is  pure- 
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ly  a  question  of  fact,  to  be  determined  by  the 
jury  from  all  the  particular  circumstances  in 
each  case,  it  is  believed  no  general  rule  can  be 
laid  down  applicable  alike  to  all  cases  .  .  . 
Where  in  any  case  the  different  theories  and 
processes,  submitted  by  witnesses  for  ascertain- 
ing the  value  of  property  taken,  lead  to  widely 
different  results,  and  the  opinions  of  the  wit- 
nesses themselves  are  conflicting  and  wholly 
irreconcilable,  and  there  is  suffldent  evidence 
upon  which  the  verdict  may  be  sustained,  the 
court  ought  not  to  disturb  it,  unless  it  is  manifest 
from  all  the  circumstances  in  the  case  that  the 
Jury  adopted  a  false  theory  in  arriving  at  their 
conclusion;  in  which  event  the  verdict  ought 
to  be  set  aside." 

So  in  ItcReynolds  v.  Burlington  Bailroad 
Company,  106  JQI.  156,  it  was  again  said:  "The 
opinions  of  witnesses  here  were  extremely  con- 
flicting. The  Jury  went  upon  the  premises  and 
saw  for  themselves  the  situation;"  and  what 
was  said  in  Chicago  Bailroad  Company  v.  B(^ 
kins,  supra^  is  repeated  with  approval  To  the 
same  effect  is  the  language  used  in  Chicago 
Bailroad  Company  v.  Make,  2  West.  Rep.  815» 
116  HL  166. 

While  there  is  language  used  in  the  instruction 
commented  upon  in  Kinman  v.  Chicago  Bail- 
rood  Company,  which  would  seem  to  go  farther^ 
and  authorize  the  Jury  to  fix  the  amount  in- 
dependent of  the  sworn  testimony,  yet  the 
instruction,  taken  as  a  whole,  was  thought  te 
be  in  accord  with  the  decisions  &bove  referred 
to,  and  was  approved  on  their  authority.  The 
oath  which  the  jury  is  required  to  take  by  sec- 
tion 8,  as  well  as  the  language  used  in  section  9, 
of  the  Eminent  Domain  Act,  clearly  shows  that 
the  sworn  testimony  shall  not  be  disregarded 
in  fixing  the  amount  of  the  assessment;  and  the 
rule  deducible  from  all  the  decisions  of  this 
court  is  that  where  there  is  a  conflict  of  evidence 
and  the  verdict  is  consistent  with  all  the  facts 
and  circumstances  in  the  case,  it  will  not  be  set 
aside  merely  because  the  court  may  regard  the 
weight  of  evidence  in  the  recbrd  against  it;  but 
when  it  clearly  appears  that  the  amount  fixed 
is  wholly  inconsistent  with,  and  contrary  to,  all 
the  proofs,  it  is  the  duty  of  the  court  to  inter- 
fere and  resubmit  the  case  to  another  jury.  In 
this  view  of  the  law  it  was  error  to  overrule  ap- 
pellant's motion  for  a  new  trial. 

It  is  also  urged  as  a  ground  for  reversal  that 
the  court  below  refused  to  admit  evidence  of 
actual  rentals  derived  from  similar  premises, 
in  the  near  vicinity  of  those  in  question.  The 
evidence  fails  to  show  that  the  property  inquired 
about  was  similar  and  in  the  near  vicinity  to 
that  of  appellees.  There  was  therefore  no  error 
in  refusing  the  testimony  offered. 

Both  Hickey  and  Schneider  were  allowed^ 
over  objection  by  appellant,  to  state  their  aver- 
age monthly  profits  during  the  year  preceding 
the  hearing,  and  this  is  also  urged  as  error. 
It  appears  from  the  record  that  this  evidence 
was  held  competent  as  tending  to  prove,  with 
other  testimony,  the  loss  whidi  would  be  in- 
curred by  the  suspension  of  business  during  the 
time  necessarily  consumed  in  moving;  and  thus 
limited,  we  see  no  objection  to  it. 

The  case  of  Chicago,  8,  F,  <fe  C.  B,  Go.  ▼. 
Phelps,  15  West.  Hep.  281,  decided  and  the 
opinion  filed  at  Ottawa  in  June  last,  is  decisive 
of  the  right  of  appellant  to  an  order  permitting 
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it  to  enter  upon  the  prcmi^^os  sought  to  be  con- 
demned, on  tiling  its  appeal  bond  in  conformity 
with  the  order  panting  an  appeal,  and  the  court 
below  erred  in  refusing  to  make  it;  but  as  the 
same  purpose  was  accomplished  by  paying  the 
money  to  the  county  treasurer,  the  judgment 
would  not  be  reversed  for  that  error. 

Counsel  for  appellees  maintains  that  by  act- 
ually taking  possession  of  the  buildings  in 
question,  and  especially  by  a  removal  of  one  of 
them,  and  permitting  the  other  to  stand  vacant 
and  fall  into  ruin,  appellant  has  put  it  out  of 
the  power  of  the  court  to  grant  a  view  of  the 
premises  as  they  were  when  occupied  by  ap- 
pellees, and  therefore  another  trial  cannot  be 
had,  as  contemplated  by  the  statute,  and  appel- 
lant should  for  that  reason  be  held  to  have 
waived  its  right  to  insist  upon  a  reversal  and 
new  trial. 

Assuming  that  the  facts  exist  as  stated  (of 
which  there  is  no  proof  in  the  record),  and  that 
the  question  is  fairly  before  us  for  decision,  we 
have  no  hesitancy  in  holding  the  position  un- 
tenable. Section  18  of  the  Act,  as  construed 
in  Chicago  Railroad  Company  v.  Phelps,  supra, 
gives  appellant  *'the  right  to  enter  upon  the  use 
of  the  property"  pending  the  appeal.    Section 


12  of  the  same  Act  gives  the  right  of  appeal. 
The  position  of  counsel  amounts  to  saying  that 
the  exercise  of  one  of  these  rights  is  a  waiver 
of  the  other;  whereas,  by  theveiy  terms  of  the 
statute  they  are  concurrent.  A  personal  ex- 
amination of  premises  to  be  condemned  hy  tha- 
jury  may  be  aesirable  in  most  cases,  but  is  not 
essential  to  a  trial  under  the  statute. 

An  attempt  is  made  to  justify  the  amounts 
found  by  the  jury  by  assuming  that  something 
was  allowed  to  each  of  appellees  for  the  good- 
will of  their  business.  It  is  a  sufficient  answer 
to  this  position  to  say  that  all  evidence  on 
that  subject  offered  by  appellees  was  excluded 
by  the  court  below;  besides,  the  report  of 
the  jury  shows  that  no  such  allowance  was- 
made. 

There  is  no  view  of  this  record,  that  we  have 
been  able  to  discover,  which  will  justify  an  af- 
firmance of  the  judgment  below.  It  is  dear 
that  the  sum  of  $3,500  to  each  of  appellees  for 
the  unexpired  term  of  their  leases  and  cost  and 
inconvenience  of  moving  is  unreasonable  and 
unauthorized  by  the  proof — ^is  largely  in  excess 
of  just  compensation .  The  judgment  of  the  Cir^ 
ettit  Court  mil  therefore  he  reversed,  and  <A# 
cause  remanded  for  further  proceedings. 
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The  statutory  proTlflloa  in  refsrenceto 
wills  devimtag  real  estate  in  this  State* 

executed  by  a  nonresident  and  probated  in  an- 
other State,  that  an  exemplified  copy  of  such  will 
or  of  the  record  tiiereof  shaU  be  presumptive  evi- 
dence of  the  will  and  of  the  due  execution  there- 
of, does  not  render  sach  will  effectual  to  pass 
real  estate  in  this  State  unless  executed  In  ac- 
cordance with  the  laws  of  this  State. 

(January  28,  1880.) 

APPEAL  by  plaintiff,  to  the  General  Term 
of  the  Supreme  Court,  First  Department, 
from  an  order  of  Special  Term  denying  a  mo- 
tion to  require  purchaser  to  complete  purchase 
in  a  partition  suit.     Affirmed, 

The  question  presented  is  stated  in  the  opin- 
ion. 
Mr,  Edw.  H.  Rockwell  for  appellant. 
Mr,  C  L.  Westcott  for  respondent. 

Van  Brnnt*  P,  «/*..  delivered  the  opinion  of 
the  court : 

The  objections  to  the  title  in  question  are 
made  because  of  defects  in  the  execution  and 
probate  of  the  will  of  ono  John  N.  Williams, 
through  whom  the  title  was  derived.  John  N. 
Williams  died  in  South  Carolina,  where  his 
will  was  made,  executed  acd  witnessed  by  three 
persons  and  admitted  to  probate  in  accordance 
witii  the  Laws  of  South  Carolina;  and  an  ex- 
enipliflcd  copy  thereof  was  filed  and  recorded 
in  the  surrogate's  office  in  the  County  of  New 
York,  and  certificates  of  the  Judge  of  the  Court 
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of  Probate  and  various  lawyers  of  South  Caro- 
lina  were  attached  and  recorded  with  the  will 
— showinff  that  it  could  not  be  removed  frook 
the  recoras  of  that  State,  and  hence  could  not 
be  produced  here. 

Upon  the  admission  of  the  will  to  probate  in 
South  Carolina  but  one  witness  appeared  and 
was  examined  as  to  its  execution,  and  there  was 
no  proof  either  as  to  the  absence  of  the  other 
witnesses  or  of  their  handwriting,  or  anv  sec- 
ondary proof  whatever  in  reference  to  said  wit- 
nesses. There  was  no  proof,  oor  did  the  at> 
testation  clause  state,  that  any  witness  signed 
such  will  at  the  request  of  the  testator.  It  is 
clear  that,  under  the  circumstances,  the  will 
was  not  executed  or  proven  according  to  the 
Laws  of  the  State  of  New  York. 

But  it  is  claimed  that,  in  view  of  the  peculiar 
legislation  authorizing  the  recording  of  wills 
admitted  to  probate  in  another  State  or  Terri- 
tory, these  objections  cannot  prevail. 

The  law  of  this  State,  as  it  stood  when  the 
will  was  recorded  (Laws  1864,  chap.  811,  as 
amended  by  Laws  1872,  chap.  680),*  provided 
that  where  anv  real  estate  situate  in  this  State 
has  been,  or  shall  hereafter  be,  devised  by  any 
person  residing  out  of  this  State,  and  within 
any  other  State  or  Territory  of  theUnited  States, 
and  the  will  of  such  person  shall  have  been 
finally  admitted  to  probate  in  such  other  Slate 
or  Territory,  and  filed  and  recorded  in  the  office 
or  court  where  the  same  shall  have  been  ad- 
mitted to  probate,  an  exemplified  copy  of  such 
last  will  and  testament,  or  of  such  record  there- 
of, and  of  the  proofs,  mav  be  recorded  in  the 
office  of  the  surrogate  of  any  county  in  this 
State  where  any  real  estate  so  devised  is  situ- 
ated— which  record  in  said  surrogate's  office, 
or  an  exemplified  copy  thereof,  shall  be,  in  cases 

'^uhsequently  amended  by  Laws  of  1878,  chap.331» 
6  2708,  Code  Civ.  Proo.    [Biep.] 


4^0 


United  States  CinoinT  Court,  Eabtbrii  Dibtkigt  of  Uisuoniu. 


Fbb,, 


wlirrp  l^e  orisinal  <^nnot  iv'  produced,  pre- 
eitmplive  evidence  of  snid  will,  and  of  Ihe  due 
c^tpfulion  thereof,  in  all  enses  or  proceedings 
ri'iMnir  to  Itinda  so  devisori. 

Tbeobjei^on  made  by  Llie  pl'>intifT certainly 
hns  Slime  support  fruiD  the  \aagijase  of  tbis 
provisloD,  bul  in  the  con'irueiinn  of  this  por- 
tion of  the  Iflw  we  mual  have  rcg^ird  to  the  in- 
tCDtion  of  tbe  Le;:isl.'iture  and  the  objeeU  soui^bt 
to  be  altaincd.  It  is  apparent  wbnt  tbe  iolcn- 
tion  of  tbe  Legislatare  was,  oamely:  to  allow 
an  exempliSed  copy  of  tbe  will  and  proofs, 
which  have  been  reeonied  in  another  State  or 
Territory,  where  tbe  orif.i'nnl  could  not  be  pro- 
duced, (o  have  the  Kame  eiTcci  as  though  the 
original  had  been  so  produced. 

ii  cettiiinly  was  not  the  intention  to  give 
greater  effect  to  Ibe  exerapliHed  copy  of  a  irlll 
and  the  proofs  than  woiiM  be  given  lo  llie  will 
iiself.  If  such  a  construction  is  to  be  placed 
upon  this  section,  then  we  would  have  this  pe- 
culiar condition  of  circumstances:  Ibol  a  will 
execulcd  in  South  Carolina  according  to  ila  laws 
hut  not  according  to  tbe  Laws  of  tbe  Slate  of 
New  York,  devisinc  real  estate  in  New  York, 
would  be  effectual  because  ot  the  Laws  of  South 
CaroliniL  that  a  will  which  is  probated  must  be 
tlk'll  and  eannol  be  removed  from  tbe  record 
(or  the  purpose  of  produclion  in  New  York; 
wberena,  a  will  made  in  North  Cnrotina  accord- 
ing lo  the  Laves  of  North  Carolina,  admitted  to 
pr  .bate  in  North  CarolinB,  bul  not  executed 
according  to  tbe  Laws  of  New  York,  would 
not  be  e^cetual  to  prise  the  title  to  real  estate 
in  Now  York  because  tbe  La*a  of  North  Car- 


olina authorize  the  taking  of  the  will  off  the 
files  for  the  purpose  of  probate  elsewhere. 
Such  a  condition  of  affairs  was  never  contera 
plated;  and  all  that  was  intended  by  tbe  Legis- 
lature was  that  the  exenipltfled  copy  of  the  rec- 
ord should  be  as  effectual  as  tbe  producilon  of 
the  original  Id  those  cases  where, in  consequence 
of  tbe  law  of  the  residence  of  the  testator,  the  or- 
iginal could  not  be  produced.  Itwasneverin- 
lendod  to  change  the  requirements  of  the  law  of 
Ibis  Stale  in  regard  to  tlie  descent  of  real  estate. 
It  is  true  that  the  language  of  ibe  section 
is  that  the  exemplified  copy  in  cases  where  the 
original  cennot  be  produced,  shall  beptesuup- 
live  evidence  of  tbe  will  and  of  the  due  execu- 
tion thereof.  But  it  Is  only  presumptive  evi- 
dence; and  where  upon  an  examioiition  of  tbe 
rticord  itself  it  is  apparent  that  the  wilt  has  not 
been  executed  in  such  a  manner  as  to  comply 
with  tbe  laws  of  this  Stale  in  reference  to  the 
transmission  of  real  estate,  the  presusiptlon  is 

Tbe  claim  npon  the  part  of  tbe  appellant, 
that  the  record  is  of  more  value  than  the  or- 
is! aal,  shows  the  falsity  of  the  position;  and 
the  construction  of  the  section  does  not  neces- 
sarily depend  upon  any  such  absurd  rule. 

We  are  of  opinion,  therefore,  that  the  will 
not  being  executed  in  accordance  with  the  laws 
of  tbis  State  so  as  to  paas  real  estate,  no  title  to 
the  devisee  thereunder  passed  and  the  order 
appealed  from  thould  ht  affirmed,  with  f!0  cottt 
and  dubuTMinenU. 

Bartl«tt  and  D&nleU,  JJ.,  concuned. 
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George  D.  BARNARD  &  CO. 
KNOX  COUNTY,  Missouri 

(....Fed.  Hep ) 

Tb»  provlBloii  of  the  Mlsaonrt  Constltn- 

tlOD  iBTt.  ID,  I  M',  tliut  "No  count;  shall  be  al- 
lowed to  beoome  indebtod  In  an;  manner  or  for 
any  purpoae,  to  an  amount  eicecdlne  In  an]>  year 


tbe  iDOomeand  revenue  provided  foriueh  rear,'- 
Is  to  be  ounstrued  as  referring  to  that  olaa  of 
debts  wblcb  ttla  optional  with  tbe  county  court  or 
other  Kovemtng  tM>dy  of  tbe  oountr  to  Incur,  and 
not  lo  oumpulsory  obligations  cast  on  tbe  eouot; 
br  operation  of  law. 

(February  a.  1S8S.) 

ACTION  on  oonnty  warrants,  submitted  on 
agreed  Btatemcot  of  facts.    Judffment'Jbr 


T  keopineand 


apply  to  claims  aKnlnHt  a ,  _-_  - 

irunsporting  prisouiTS  by  llio  stiorm  „. 

county.  Piitier  v.  Douglas  Countv,  2  West.  Rep, 
4Sn,  »7Mo.  SW.  The  county  ocnirt  lins  no  power  in 
any  yeorio  isjotmct  a  del.C  of  [be  Bounty  Ineicces 
ol  thG  reveauee  of  tbe  county  for  snob  year,  unless 
euthonuMl  tbercto  by  two  tlilrds  of  tbe  voters  of 
the  county  voUok  at  an  eleolloii  held  fortJiat  jiur- 
poae;  and  warrants  Issued  Co  piiy  sucb  a  debt  are 
void,  uHhougb  tbe  debt  wim  created  (or  remodeHnir 
and  building  additions  to  the  oounty  court  house. 
D<x>li  v.EarX  SWesU  Itep.;;40,8TMo.  34a.  The  evi- 
4lcnt  purpose  of  thefraniersoftl<e  Constitution  and 
tbe  people  wbo  adopted  it  was  to  aboUdi  In  tbe  ad- 
mlalstratloD  of  county  and  niuniolpal  government 
the  credit  system  and  establish  tbe  cash  system,  by 
limiting  the  amount  of  tax  which  mlgbt  be  Im- 
posed by  a  county  for  oounty  puipnses  aud  limit- 
ing the  eipendltures  In  any  given  year  to  the 
amount  of  revenue  which  such  tax  would  to'log  In- 
to the  treasury  for  that  year.  Section  U  is  clear  and 
•ipUoiton  thtapolnt.  Book  v.  IJarLSWeet.  Bep. 
S^STHo.HS.  lletlmitatloalmpuecduponcounty 
Indebtedness  by  section  B,  art.  11.  of  the  Constl- 
S  L.  R.  A. 


1889. 


Barnard  &  Go.  v.  Enox  County. 


m 


The  materia]  facts  are  set  forth  in  the  opin- 
ion.    . 

Messrs,  Taylor  ft  Pollard  for  plaintiiT. 

Messrs.  Geo.  Balthrope  and  W.  C.  Hol- 
lister  for  defendant. 

Thayer* 2>.  J*.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  forty-nine  county  war- 
rants issued  during  the  years  from  1882  to  1886 
both  inclusive,  in  payment  for  books  and  sta- 
tionery sold  and  delivered  to  Knox  County  at 
the  instance  and  request  of  various  county  offi- 
cers, and  for  public  use. 

The  defense  is  that  when  the  warrants  sued 
fipon  were  issued  by  the  County  Court  of 
Knox  County,  the  county  court  had  drawn 
warrants  in  excess  of  the  total  revenue  of  the 
county  for  the  years  during  which  the  warrants 
were  respectively  issued,  and  that  the  debt  sued 
for  was  for  that  reason  contracted  in  violation 
of  section  12,  article  10,  of  the  Constitution  of 
the  State  of  Missouri,  which  provides  that  "No 
county  .  .  .  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose,  to  an 
amount  exceetUng  in  any  year  the  income  and 
levenue  provided  for  such  year,  without  the 
aj^sent  of  two  thirds  of  the  voters  thereof  voting 
ai  ;in  election  to  be  heM  for  that  purpose." 

The  case  has  been  submitted  upon  an  agreed 
.^^tatement  of  facts,  from  which  it  appeai-s  that 
tlie  books  and  stationery  in  question  were  fur- 
nished for  public  use  at  the  instance  and  request 
of  I  he  Probate  Judge,  the  clerks  of  the  county 
and  circuit  court,  and  the  sheriff  and  collector 
•of  the  county,  and  that  the  same  "were  suitable 
and  necessary  for  the  officers  in  their  official 
capacity,  to  whom  they  were  sold." 

It  alsoappears  that  the  total  warrants  issued 
by  Knox  County  each  year  from  1882  to  1^86, 
both  inclusive,  exceeded  the  revenue  derived 
for  the  respective  years  from  the  highest  rate 
of  taxation  which  the  law  permits,  to  wit:  fifty 
ccnis  on  each  $100  of  valuation;  but  that  de- 
ducting the  warrants  drawn  on  the  "pauper 
fund"  and  **road  and  bridge  fund,"  the  war- 
rants drawn  in  any  one  of  stiid  years  did  not 
exceed  the  revenue  for  said  year. 

Judgment  must  be  rendered  for  the  plaintiff 
for  the 'full  amount  claimed  in  each  count  (that 
is  for  the  amount  of  the  warrant  described 
therein  and  interest  at  6  per  cent  per  annum 
from  the  date  of  the  alleged  presentation)  for 
two  reasons: 

In  the  first  place  there  is  nothing  in  the 
agreed  statement  to  show  that  the  indebtedness 
sued  for  was  illegally  contracted,  even  if  it  be 
conceded  that  the  constitutional  inhibition 
<$i  12,  art.  10,  supra)  applies  or  haa  reference  to 
such  an  indebtedness. 

The  only  fact  admitted  by  tue  agreed  case  is 
that  warrants  were  issued  each  year  from  1882 
to  1886  inclusive,  in  excess  of  tne  total  county 
revenue  for  the  respective  years,  provided  war- 
rants drawn  on  the  * 'pauper  and  road  and 
bridge  funds"  are  taken  into  account,  and  not 
otherwise.  But  whether  when  the  several 
items  of  indebtedness  sued  for  were  contracted, 
and  the  various  warrants  were  drawn,  the  limit 
of  le^l  indebtedness  had  then  been  reached, 
and  &e  county  had  exhausted  its  power  to  con- 
tract further  indebtedness,  is  not  shown. 

2UR.A. 


The  stipulation  falls  short  of  establishing  the 
facts  alleged  in  defendant's  special  plea. 

In  this  State,  as  is  well  known,  county  courts 
are  required  to  subdivide  the  total  county  rev- 
enue into  five  different  funds,  and  each  fund 
must  be  devoted  to  the  payment  of  the  particu- 
lar class  of  expenses  for  which  it  is  set  apart, 
and  to  no  other.  Warrants  drawn  by  the 
county  court  must  also  specify  the  fund  on 
which  they  are  drawn.  Mo.  Rev.  Stat.  §§  6818 
-6S21,  both  inclusive. 

By  section  5370,  Revised  Statutes  of  Mis- 
souri, county  treasurers  are  required  to  keep  a 
record  of  warrants  presented  against  the  re- 
spective funds,  and  to  pay  them  out  of  the 
funds  on  which  they  are  drawn  in  the  order  of 
presentation,  with  the  proviso  that  warrants  is- 
sued to  pay  for  "services  that  are  usual,  and 
for  all  expenses  accessary  to  maintain  the  coun- 
ty organization,"  must  be  paid  in  preference  to 
warrants  that  are  otherwise  drawn — that  is,  to 
pay  for  services  or  expenses  that  are  of  an  un- 
usual character. 

It  is  evident,  therefore,  that  when  a  county 
incut's  an  indebtedness  exceeding  its  income  or 
revenue  for  the  year,  and  some  part  of  it  is  for 
that  reason  invalid,  it  must  be  that  part  (if  any) 
which  may  be  appropriately  termed  an  extraor- 
dinary indebtedness,  or  that  part  which  was 
contracted  after  the  limit  of  legal  indebtedness 
had  been  reached.  The  debt  sued  for  in  this 
case  was  not  an  unusual  debt  for  a  county  to 
contract.  On  the  contrary  it  was  an  obligation 
such  as  the  county  was  compelled  to  incur  an- 
nually. Its  officers  could  not  discharge  their 
official  duties  without  suitable  books  and  sta- 
tionery. Therefore  it  is  important  to  know 
when  the  various  items  of  indebtedness  sued 
for  in  this  case  were  contracted,  and  to  what 
extent  the  county  had  incurred  liabilities  up  to 
that  time.  Without  such  proof  —  and  the 
agreed  case  is  silent  on  that  point — the  court 
cannot  say  that  the  county  had  exhausted  its 
power  to  incur  further  debts,  when  a  sin/|^le 
Item  of  the  bill  sued  for  was  sold  and  deliv- 
ered. 

It  will  certainly  not  be  presumed  that  the  de- 
fendant contracted  a  debt  in  violation  of  law. 
The  burden  of  showing  such  fact  rests  on  him 
who  alleges  it. 

In  the  second  place  it  must  be  held  that  the 
indebtedness  now  under  consideration  is  not 
within  the  purview  of  the  section  of  the  Con- 
stitution above  quoted  (§  12,  art  10),  because  it 
was  an  indebtedness  which  the  various  county 
officers  who  contracted  it  were  bound  to  incur 
in  the  proper  discharge  of  their  official  func- 
tions. It  is  made  the  duty  of  the  various  offi- 
cers at  whose  instance  the  books  and  stationery 
involved  in  this  case  were  supplied  "to  provide 
suitable  books  and  stationery,"  at  the  expense 
of  the  county,  for  the  transaction  of  business 
in  their  several  offices.  Mo.  Rev.  Stat.  §§  623, 
624,  1061, 1184,  5376. 

The  debt  was  contracted  by  those  officers, 
and  not  by  the  county  court. 

In  the  case  of  Potter  v.  Douglas  County,  2 
West.  Rep.  489,  87  Mo.  240,  it  was  held  that 
the  constitutional  prohibition  now  in  question 
was  leveled  against  a  county  becoming  indebted 
through  the  action  of  the  ooimty  court,  the  or- 
dinary contracting  agent  of  the  county;  and 
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tlint  it  bad  no  nppHcaUoD  to  an  obligation  ca^t 
on  the  couDiy  for  the  transportation  of  a  pris- 
oner to  an  adjoining  county,  and  for  bis  board 
wbilst  there  confined  in  jail,  inasmuch  as  the 
law  made  it  the  duty  of  the  sheriff  to  take  pris- 
oners to  an  adjoining  county  and  there  confine 
them  when  there  was  no  jail  in  the  county 
where  the  offense  was  committed. 

In  BoUinsY.  Lake  County,  84  Fed.  Rep.  845, 
Judge  Brewer  held- that  a  provision  in  the  Con- 
stitution of  the  State  of  Colorado,  very  similar 
to  the  one  now  under  consideration,  did  not 
forbid  a  county  of  that  State  from  becoming 
indebted  for  witness',  jurors'  an<i  sheriff's  fees 
in  excess  of  the  amount  limited  l^  the  Con- 
stitution, because  the  laws  of  the  State  made 
it  obligatory  on  counties  to  pay  all  such 
lees* 

It  seems,  therefore,  that  it  is  settled,  both  in 
this  State,  and  in  this  circuit, that  constitutional 
provisions  limiting  the  amount  of  county  in- 
debtedness that  may  be  incurred  are  to  be  con- 
strued as  having  reference  to  that  class  of 


debts  which  it  is  optional  with  the  county 
court  or  other  governing  body  of  the  county  to 
incur,  and  that  they  are  not  to  betaken  as  hav- 
ing reference  to  compulsory  obligations  cast  on 
the  county  by  operation  of  law,  as  where  a 
county  is  required  to  pay  the  ordinary  expens- 
es attending  the  maintenance  of  courts  and 
the  enforcement  of  the  laws  within  the  county, 
or  where  particular  officers  are  required  to  pro- 
vide, at  the  expense  of  the  county,  the  neces- 
sary supplies  for  the  proper  discharge  of  i\i» 
duties  of  their  office. 

As  experience  has  heretofore  shown  that 
counties  and  municipalities  |;enerally  become 
embarrassed  by  lavish  expenditures  which  they 
were  under  no  legal  obligation  at  the  time  to 
make,  or  that  mi^ht  at  least  have  been  deferred 
to  a  more  convenient  season,  the  construction 
adopted  in  the  cases  above  cited  is  both  reason- 
able, and  will  most  likely  result  in  accomplish- 
ing the  purpose  had  in  view  by  the  law  maker. 

Judgment  will  accordingly  be  entered  for  Hie 
plaintiff. 
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NATIONAL  BANK  OF  BELLOWS 

FALLS 
«. 

DORSET  MARBLE  CO.  et  al. 

(....Vt.....) 

One  'wbo  Indorses  a  note  in  bUuik,  whether 
by  writingr  bis  name  above  or  below  that  of  the 
payee,  is  liable,  prima  fade,  as  a  maker,  and  may 
be  sued  as  suoh. 

(February  1, 1889.) 

HEARD  at  the  March  Term  of  the  Windham 
County  Court,  1887,  Powers,  J.,  presiding. 
Judgment  for  the  plaintiff,  and  exceptions  by 
the  aefendants.    Affirmed. 

The  action  was  assumpsit;  plea  the  general 
Issue.  The  defendants  were  sued  as  the  joint 
makers  of  three  promissory  notes.  The  notes 
were  executed  by  the  Dorset  Marble  Company, 
and  made  payable  to  the  order  of  J.  H.  Gould- 
ing,  Treas.  On  the  back  of  each  note  was 
written  in  blank  the  name  of  J.  H.  Gk)ulding, 
Treas.,  and  underneath  his  name  were  written^ 
also  in  blank,  the  names  of  the  defendants 
Uawley,  Uollister  and  Gleason. 

Mr.  F.  G.  Swining^on*  for  defendants: 

The  indorsements  are  regular.  There  is  no 
omblguity  on  the  face  of  the  notes,  and  the 
phnntiff  was  not  misled.  It  accepted  the  notes 
with  the  defendants'  indorsements,  precisely  in 
accordance  with  the  real  obligation  which  they 
intended  at  the  time  of  indorsing;  and  parol 
tebtimony  should  not  be  allowed  to  contra- 
dict it. 

JJigelow  v.  Cotton,  18  Gray,  809;  Thacher  v. 
Stevens,  46  Conn.  561 ;  Clapp  v.  Bice,  18  Gray, 
403;  Dubois  v.  Mason,  127  Mass.  37;  Good  v. 
Martin,  9r>  U.  S.  95  (24  L.  ed.  843);  Rey  v. 
Simpson,  68  U.  S.  22  How.  841  (16 L.  ed.  260); 

Note.— As  to  the  effect  of  Indorsement  In  blank, 
see  Pool  V.  Andenoy,  1  L.  B.  A.  712,  and  note. 

2  T..  U.  A. 


Btewrn^  y.  Pareone  (Maine)  6  New  Eng.  Rep. 
644,  1  Daniel,  Neg.  Inst.  §§  707,  707  a,  707  b^ 
709. 

The  notes  were  first  indorsed  by  the  payee; 
afterwards  by  the  indorsers,  underneath  the- 
name  of  the  payee.  The  legal  presumption  is 
that  the  indorsers  are  second  indorsers,  and  no 
parol  evidence  is  admissible  to  contradict  it. 

1  Daniel,  Neg.  Inst,  t^g  718,  714,  711,  717; 
Good  v.  Mwrtin,  supra. 

Mr,  L.  M.  Reed*  for  plaintiff,  cited — 

Flint  y.  Day,  9  Vt.  845;  NasJi,  y.  Skinner,  12 
Vt  219;  Strong  v.  Biker,  16  Vt  654;  Sylvester 
V.  Downer,  20  Y  t.  866;  Hunt  y.  Adams,  5  Mass. 
858. 

Rowell*  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  found,  from  testimony  not 
objected  to,  that  the  defendants,  Ilawlcy,  Hol- 
lister  and  Gleason,  indorsed  the  notes,  before 
they  were  used  in  any  manner,  for  the  sole 
purpose  of  giving  additional  security  to  them, 
and  so  procuring  them  to  be  discounted  by  the 
plaintiii,  understanding  among  themselves  and 
with  the  maker  that  the  latter  was  the  princi- 
pal debtor,  as  the  fact  was,  and  they  were  ac- 
commodation indorsers,  with  the  right  to  de> 
mand  and  notice  that  indorsers  are  entitled  to; 
but  that  the  plaintiff  had  no  notice  that  they 
claimed  to  stand  as  indorsers  and  not  as  original 
promisors. 

The  plaintiff  claims  that  this  finding  makea 
them  original  promisors,  and  is  conclusive  of 
the  case.  But  without  determining  whether 
that  is  so  or  not,  we  put  the  case  on  the  ground 
that  the  defendants  take,  and  treat  it  as  stand- 
ing solely  on  what  is  disclosed  l)y  an  inspection 
of  the  notei  themselves  in  respect  of  the  nature 
of  the  obligation,  that  the  law  presumes  that 
the  defendants  intended  to  assume  when  they 
indorsed  the  notes. 

Taking  this  ground,  the  defendants  claim 
that  as  their  names  are  indorsed  under  the 
name  of  the  payee,  and  not  over  it,  making 
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ibem  wbat  are  called  regular,  instead  of  irresu- 
lar,  indorsera^thelaw  oonclusively  presumes  toat 
the  obligation  they  intended  to  ^ssume  is  tbat 
of  second  indorsers,  and  that  parol  evidence  is 
DO  more  admissible  to  vary  a  contract  implied 
by  law  than  to  vary  a  written  contract. 

There  is  great  diversity  of  holding  in  this 
-country,  as  to  the  nature  of  the  obligation  the 
law  presumes  a  third  part^  to  have  intended  to 
assume  when  he  indorses  in  blank  commercial 
paper.  But  it  is  not  necessary  to  examine  the 
law  of  other  jurisdictions  much,  for  it  is  well 
settled  in  this  State,  bv  a  long  line  of  decisions; 
and  although  some  of  them  may  be  obnoxious 
to  criticism  as  anomalous  and  iUogical,  ]^et 
they  have  been  so  long  acted  upon  by  our  citi- 
zens that  th^  cannot  now  be  dlsturned  with- 
out danger  oi  injustice;  and  besides,  it  is  often 
of  more  consequence  that  the  law  should  be 
stable  than  that  it  should  be  logical. 

The  cases  on  this  subject,  for  present  pur- 
poses may  be  conveniently  divided  into  two 
olasses,  namely:  those  of  regular,  and  those  of 
irregular,  indorsements.  In  the  case  of  irregu- 
lar indorsements — that  is,  indorsementB  in 
blank  by  third  persons  above  the  name  of  the 
payee,  or  when  the  payee  does  not  indorse  at 
^11 — there  is  very  little  diversity  of  boldinff. 
By  such  indorsements  it  is  pretty  generally  held, 
uothing  else  appearing,  that  the  party  intended 
to  assume  an  absolute  undertaking,  and  usually 
-that  of  maker;  but  that  this  presumption  may 
be  rebutted  by  showing  a  contract  for  a  dif- 
ferent undertaKing. 

But  in  the  case  of  regular  Indorsements— that 
i9,  indorsements  in  blank,  of  third  persons,  un- 
<der  the  name  ot  the  payee — a  different  rule 
pretty  generally  prevails;  and  such  indorse- 
ments are  held  to  unpose  only  the  obligation  of 
second  indorsers;  and  parol  evidence  is  not  re- 
•ceived  to  vary  that  obli<ration,  because  it  is  said 
that  there  is  no  ambiguity  arising  from  a  regu- 
lar indorsement  in  respect  of  the  nature  of  the 
obligation  intended  to  be  assumed,  as  there  is 
from  an  irregular  indorsement— for  on  the  face 
of  the  paper  a  regular  indorser  is  liable  as  second 
indorser ;  and  that  it  is  no  more  competent  to  va- 
ry  the  legal  effect  of  a  written  instrument  by  pa- 


rol evidence  than  it  is  to  Tary  Iti  express  terms. 

But  in  this  State  no  distinctloD  has  ever  been 
made  in  this  behalf  between  regular  and  ineffu 
lar  indorsements,  but  they  have  alike  been  h^d , 
prima  fade,  to  impose  the  obligation  of  maker. 

In  most,  if  not  all,  of  the  cases  before  £^lve9 
ter  V.  Jkioner,  20  Yt.  855,  the  indorsements 
were  irregular,  which  brings  the  cases  in  line 
with  a  great  majority  of  the  cases  in  other  ju- 
risdictions. But  in  Sylvester  v.  Downer  the  de 
fendant's  indorsement  was  regular;  that  is,  his 
name  was  written  in  blank  under  the  names  of 
the  payees.  This  seems  to  be  so  from  Qie  case, 
but  we  have  a  copy  of  the  note  before  us,  which 
shows  it  to  be  so.  Downer  was  sued  as  sole 
maker  of  the  note,  and  although  it  is  true  tbat 
the  evidence  tended  to  show,  and  the  jury 
found,  that  he  intended  to  assume  an  uncondi- 
tional obligation  to  pay  Uie  note  according  to 
its  tenor,  yet  the  court  adverted  to  that  fact 
only  as  putting  at  rest  all  pretense  that  it  was 
not  understood  that  he  assumed  the  obligation 
his  signature  Imported,  and  said:  "The  note, 
on  being  produced,  showed  his  name  indorsed 
upon  it,  and  also  that  of  the  payees  of  the 
note.  This,  according  to  the  decisions  of  this 
court,  repeatedly  macfe,  imposed  upon  the  de- 
fendant the  obli^tion  Of  the  maker  of  the 
note,  with  this  difference  only,  that,  his  under- 
taking being  in  blank,  as  between  the  parties  to 
it,  it  was  susceptible  of  being  controlled  by 
oral  evidence  of  the  real  obligation  intended 
to  be  assumed  at  the  time  of  signing." 

In  Pitkin  V.  Fianagan,  28  Vt.  160,  the  payee's 
name  was  Indorsed  nrst  in  position  in  the  bill 
of  exchange,  then  thedefenaants',  and  then  the 
plaintiff's,  all  in  blank.  The  plaintiff  had 
the  bill  to  pay,  and  sought  to  recover  the  whole 
of  it  of  the  defendants,  on  the  ground  that  as 
their  names  stood  before  his  on  the  bill  they 
were  liable  to  him  as  prior  indorsers.  But  the 
court  held  that  the  position  of  their  names 
made  no  difference,  and  let  in  parol  evidence 
of  the  drcumstanoes. 

The  result  is  the  defendants  are  held  as 
makers,  and  the  judgment  ie  ajprmed, 
I 

Boyce,  CK  /.,  and  Veasajr*  J.^  did  not  ait 
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1-  Belief  in  equity  may  be  had  before  plaintiff 
has  established  bis  liffhts  at  law,  where  the  ma- 
terial facts  out  of  which  his  rights  arise  are  ad- 
mitted; and  if  there  is  a  doubt  as  to  his  rightSi  it 
is  one  of  law  only. 

*£.  EzecatorSy  by  paying  taxes  and  selling  a  por- 
tion of  the  estate  in  coal,  which  is  reserved  from 
the  sale  of  the  surface  of  the  ground,  but  who  are 
not  tn  the  actual  occupancy  or  possession  of  the 
property,  and  have  no  interest  therein  except  a 
simple  power  of  sale,  are  in  no  such  possession  as 
to  prevent  a  seisin  of  the  owner  sufficient  to  sup- 
port a  claim  of  curtesy  by  her  husband  after  her 
death. 

3.  Where  a  tenaAt  by  cnrtenr  has  had  a  share 
of  property  allotted  or  delivered  to  him  in  sever- 
alty in  partition,  other  parties  to  the  partition 
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who  did  not  in  these  proceedings  raise  the  ques- 
tion of  his  right  cannot  afterwards  deny  that  he 
was  a  life  tenant. 

^  A  devise  of  coal  miiifie  and  mining  priv- 
ileges, ocparate  from  the  estate  in  the  surface  of 
the  land,  includes  the  use  of  the  surface  so  far  as 
necessary  for  mining  purposes,  and  the  use  of  a 
pit  .mouth  thereon,  although  testatrix  in  her 
lifetime  bad  granted  a  right  of  way  for  a  tunnel 
which  had  been  constructed  and  could  be  used 
for  taking  the  coal  to  market. 

5.  In  partition  of  coal  b«^<ween  owners  who  do 
not  own  the  siuf  ace,  mining  privUeges  pass  as 
appurtenant  or  incident  to  the  coal  without  ex- 
press words,  and  include  the  use  of  a  pit  mouth 
which  is  not  within  the  lines  of  either  purpart, 
but  which  is  close  to  one  of  them,  where  it  was 
the  manifest  Intention  to  divide  ail  the  good 
merchantaUe  coaL 

ft.  A  tenant  for  llfD*  nhen  not  precluded  by  re- 
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Straining  words,  may  not  only  work  open  mines 
but  may  work  tbem  to  exnaustion. 

7.  A  tenaAt  by  curtesy  in  an  estate  which  con- 
sists of  coal  mines  and  mining  privileges  has  the 
right  to  work  open  mines  even  to  exhaustion, 
although  he  is  not  tenant  of  the  surface. 

S.  D&maffes  are  not  recoverable  by  the  owner  of 
a  coalmme,  in  a  suit  for  an  injunction,  from  the 
fact  that  one  of  the  defendants  had  driven  away 
f  i^m  the  mine  a  person  who  had  a  contract  with 
the  plaintiff,  without  any  limit  as  to  time,  to  take 
coal  at  a  certain  price  per  bushel,  and  who  had 
cleaned  out  the  entry  to  the  mine,  for  which 
plaintiff  had  paid  nothing,  where  it  does  not  ap- 
pear that  plaintiff  may  not  still  mine  and  seU  the 
ooal  and  get  a  higher  price  for  it. 

(November  2S,  1888.) 

APPEAL  by  defendants,  from  a  decree  of  the 
Common  Pleas  of  Allegheny  County,  in 
equity,  ^nting  an  injunction  as  prayed  for 
by  plaintiff.     Affirmed. 

The  bm  was  brought  by  Edward  P.  Swift 
against  J.  8.  Rankin,  Louisa  Rankin  bis  wife, 
and  Charles  P.  Rankin,  to  restrain  defendants 
from  interfering  with  plaintiff's  operating  a 
certain  coal  mine.  The  case  was  sent  to  a 
master,  James  C.  Doty,  Esq. ,  who  submitted 
the  following  report: 

From  the  evidence  submitted,  the  master 
finds  the  facts  as  follows: 

1.  That  Margaret  Giffin  died  in  April,  1872, 
seised  in  fee  simple  of  a  certain  tract  of  land, 
with  coal  therein,  situate  in  the  Township  of 
Lower  St.  Clair,  Allegheny  County,  having  by 
her  will,  which  was  duly  probated  April  12, 
1872,  before  the  register  of  said  county,  and  is 
of  record  in  his  office  in  Will  Book,  vol.  15, 
page  464,  devised  to  her  daughter,  thedefendant 
Louisa  Rankin,  wife  of  the  defendant  Dr.  «L  S. 
Rankin,  for  her  life,  with  remainder  to  her  chil- 
dren, should  she  leave  any,  a  part  of  said  land, 
excepting  and  reserving  from  the  devise  all 
the  bituminous  and  stone  coal  under  the  same, 
with  mining  privileges,  and  having  by  the 
same  will  devised  the  residue  of  her  estate, 
which  included  the  coal  and  mining  privileges 
excepted  and  reserved  as  aforesaid,  to  her 
daughters.  Emily  GifiSn  and  the  said  Louisa 
Rankin  in  fee  simple,  subject  to  certain  charges 
since  fully  paid,  and  certain  powers  of  sale 
given  her  executors. 

2.  That  the  said  Emily  Giffln  intermarried 
with  Edward  P.  Swift,  the  plamtiff,  and  died 
August  13,  1873,  intestate,  having  *had  by  said 
plaintiff  one  child,  her  only  issue,  who  died 
soon  after  his  mother,  in  infancy. 

8.  That  afterward,  by  proceeJiings  duly  had 
in  the  orphans'  court  of  said  county,  at  No.  1 
June  Term,  1879,  in  partition,  for  partition  of 
the  residue  unsold  of  the  real  estate  of  the  said 
Margaret  Giffln,  deceased,  so  devised  as  afore- 
said to  the  said  Emily  and  Louisa,  the  said  res- 
idue unsold  was  divided  into  two  purparts, 
designated  respectively  "A"  and  **B;  and 
the  purpart  designated  "A,"  embracing,  inter 
alia,  30  acres  and  106/oV  perches  of  said  coal 
under  the  land  devised  as  aforesaid  to  the  said 
Louisa  RaDkin  for  life,  as  shown  by  a  plot  or 
draft  attached  to  the  aiiae  inquisition  tahen  in 
such  proceedings,  was  allotted  and  delivered  to 
said  plaintiff  in  severalty  for  his  life;  and  the 
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partition  so  made  was  duly  confirmed  by  the 
said  orphans'  court 

4.  That  in  the  coal  so  allotted  and  delivered  to 
plaintiff  as  aforesaid,  and  underlying  the  land 
so  devised  as  aforesaid  to  the  said  Louisa  Ran- 
kin for  life,  a  mine  with  an  entry  or  pit  mouth 
on  the  land  so  devised  to  her,  was  open  and 
was  worked  by  the  said  Margaret  Giffln,  or  by 
her  licensee,  for  many  years  before  and  until 
her  death,  and  by  her  devisees,  the  said  Emily 
and  Louisa;  or  by  their  sufferance  or  license, 
in  the  lifetime  of  the  said  Emily;  and  during, 
all  the  time  aforesaid  the  coal  mined  therein 
was  hauled  from  the  said  entry  or  pit  moutb 
to  the  public  road  through  and  over  the  land 
80  devised  as  aforesaid  to  the  said  Louisa  Ran- 
kin for  life. 

5.  The  said  pit  mouth  is  located  on  the  land 
so  devised  to  the  said  Louisa  Rankin  for  Ufe,. 
with  remainder  to  her  children  as  aforesaid, 
and  neither  on  the  surface  over  purpart  A  or 
purpart  B,  Tmt  about  sixty  feet  from  the  line 
of  purpart  A,  as  shown  by  the  said  draft  m 
said  partition  proceedings. 

6.  That  plaintiff  recently  began  and  pro- 
ceeded, by  his  servants,  in  a  careful  and  work* 
manlike  manner,  to  mine  his  said  coal  in  his 
said  mine,  and  to  haul  the  same  when  mined 
from  the  said  pit  mouth,  by  a  wav  long  ago, 
and  in  the  lifetime  of  the  said  ^largaret  Gif- 
fin, used  for  said  purpose;  but  the  defend- 
ant Charles  P.  Rankin,  by  force  and  threats, 
stopped  plaintiff's  workmen  from  mining  and 
hauling  the  coal  as  aforesaid,  and  still  keeps 
them  from  their  work  aforesaid,  and  threatened 
and  attempted,  and  still  threatens,  to  blow  up 
and  destroy  the  said  entry  to  said  mine. 

7.  That  the  said  Charles  P.  Rankin  is  the 
lessee  of  the  said  Louisa  Rankin,  his  mother, 
and  is  engaged  in  working  her  coal  mine,  and 
in  interfering  with  the  plaintiff  and  his  serv> 
ants,  as  aforesaid,  in  the  use  of  the  pit  mouth, 
he  claimed  to  be  protecting  and  defending  his 
rights  as  such  lessee  and  the  defendants  all  still 
maintain  their  right  to  prevent  plaintiff  and 
his  workmen  from  using  the  pit  mouth  for 
mining  or  hauling  away  the  coal  allotted  to 
him  in  the  partition  proceedings. 

8.  That  by  deed  dated  July  10, 1871,  and  re- 
corded in  the  recorder's  office,  in  and  for  said 
county,  in  Deed  Book,  Vol.  276,  page  311,  the 
said  Mar^ret  Giffin  granted,  inter  cUia,  to 
Joseph  Keeling  a  right  of  way  through  the 
coal  under  the  land,  a  part  of  which  was  de- 
vised to  Louisa  Hankin,  for  life,  to  be  used  as 
a  lateral  railroad;  that  the  tunnel  and  lateral 
railroad  were  made  and  built  by  Keeling 
through  said  coal;  and  thus  the  coal  could  have 
been  mined  and  taken  to  market. 

9.  That  Margaret  Giffln,  by  her  will,  author- 
ized and  empowered  her  executors,  as  soon 
after  her  decease  as  it  could  be  done  to  advan- 
tage, to  sell  at  public  or  private  sale,  as  they 
might  deem  best  for  the  interest  of  her  estate, 
all  her  goods  and  estate,  real.personal  or  mixed, 
wherever  found,  not  theretofore  disposed  of, 
including  the  coal  (except  three  acres  reserved) 
under  the  tract  of  land  of  which  she  died 
seised,  and  a  portion  of  which  was  devised  as 
aforesaid. 

10.  That  the  executors,  as  such,  exercised 
some  supervision  and  control  of  the  coal,  paid 
taxes  thereon,  and  sold  a  portion  thereof;  but 
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they  were  not  in  the  actual  occupancy  or  pos- 
session of  the  property,  and  under  the  will  they 
bad  DO  beneficial  interest  therein,  but  a  simple 
power  of  sale. 

11,  That  by  articles  of  agreement,  dated 
August  20,  1874,  the  said  executors  of  Marga- 
ret Giffln,  deceased,  granted  to  Joseph  Keeling 
&  Co.  the  right  and  privilege  to  drive  an  entry 
or  drain  for  the  purpose  of  drainage  through 
the  coal  unsold  belonging  to  the  estate  of  the 
said  Margaret  Giffin,  deceased. 

12.  That  on  June  29,  1877,  plaintiff  com- 
menced a  proceeding  in  the  orphans'  court  of 
said  county,  at  No.  168  June  Term,  1877,  to 
compel  the  executors  of  Margaret  Giffin,  de- 
ceased, to  sell  the  balance  of  the  coal  then  un- 
sold, but  his  application  was  finally  refused  up- 
on the  ground  that  there  was  no  absolute  cli- 
rection^in  the  will  of  said  decedent  to  sell  the 
realty. 

The  first  question  is  as  to  the  jurisdiction. 
Has  a  court  of  equity  jurisdiction  of  a  case 
like  this? 

The  plaintiff  in  his  bill  claims  the  right  to 
mine  coal  in  a  certain  mine,  and  to  haul  the 
same  when  mined  from  a  pit  mouth  and  b v  a 
way  alleged  to  have  been  long  used  for  that 
purpose.  He  sets  forth  particularly  the  facts 
upon  which  be  relies  to  support  his  right.  He 
then  avers  that,  in  partial  exercise  of  his  rights 
in  the  premises,he  began  and  proceeded,  by  his 
servants,  in  a  careful  and  workmanlike  man- 
ner, to  mine  his  coal  in  the  said  mine,  and  to 
haul  the  same  when  mined  f]*oro  the  said  pit 
mouth,  by  said  way:  but  that  the  defendant 
Charles  P.  Rankin,  acting  in  confederacy  with 
the  other  defendants,  and  with  others  to  him 
imknown,  assaulted  his  workmen  when  so 
mining  and  hauling  his  coal,  and  by  force  and 
threats  stopped  them  from  work,  and  still 
keeps  them  from  their  work,  and  threatened 
and  attempted,  and  still  threatens,  to  blow  up 
and  destroy  the  entry  to  said  mine;  by  which 
wrongful  acts  and  threats  he  has  suffered  CTeat 
injury,  and  if  they  be  not  restrained,  wilTsuf- 
fer  great  and  irreparable  loss  and  injury. 

This  would  seem  to  be  a  very  proper  case  for 
equitable  relief  unless  the  objection  that  plaint- 
iff's rights  must  first  be  established  at  law  is 
well  taken.  Cases  are  very  numerous  to  the 
effect  that  the  right  of  complainant  ought  to 
be  admitted  or  established  at  law  before  grant- 
ing an  injunction.  But  if  the  right  of  the 
I)laintiff  be  clear,  it  need  not  first  be  estab- 
lished by  a  suit  at  law.  Backus  Appeal,  101 
Pa.  245. 

In  one  sense,  the  rights  of  the  plaintiff  are 
here  denied.  But  the  material  facts  out  of 
which  his  rights  arise  are  admitted.  If 
there  is  a  doubt  as  to  his  rights,  it  is  one  of  law, 
not  of  fact.  On  a  question  of  mere  law  the 
courts  are  bound  to  have  an  opinion,  whatever 
may  be  the  difficulty  of  making  it  up.  Bright 
ly,  Eq.  Jur.  ^  308. 

A  trial  at  law  necessarily  implies  that  there 
are  some  facts  disputed  and  to  be  tried.  In 
this  case,  all  the  material  facts  are  admitted; 
there  could  be  nothing  for  a  jury  to  do,  even 
if  it  were  an  action  at  law;  the  question  would 
be  legal,  and  for  the  determination  of  the 
court.  The  court,  therefore,  has  jurisdiction 
of  the  cause,  in  the  opinion  of  the  master. 
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The  question  to  be  determined  upon  the 
merits  is,  Has  the  plaintiff  the  right  to  enter 
upon  the  premises  of  defendants  for  the  pur- 
pose of  mining  the  coal  allotted  to  him  in  the 
proceedings  in  partition?  Has  he  a  right  to 
mine  the  coal,  and.  If  so,  can  he  use  the  pit 
mouth  in  so  doing? 

The  plaintiff  has  a  life  estate  in  the  coal. 
It  is  claimed  that  Mrs.  Swift  never  was  in  pos- 
session, that  the  executors  under  the  will  of 
Margaret  Giffln  bad  control  of  the  coal  until 
after  Mrs.  Swift  died,  and  that  plaintiff,  there- 
fore, is  not  tenant  by  the  curtesy.  But  the 
land  was  not  devised  to  the  executors.  They 
had  no  estate  or  beneficial  interest  in  it.  They 
had  simply  a  power  of  sale,  if  thev  thought 
best.  They  paid  the  taxes,  and  sold  some  of 
the  coal,  but  the  ownership  was  in  Mrs.  Swift 
and  Mrs.  Rankin  as  tenants  in  common,  and 
the  executors  had  no  such  possession  as  would 
defeat  plaintiff's  claim  as  tenant  by  the  curtesy. 
It  is  not  necessary  to  entitle  a  husband  to  claim 
by  the  curtesy,  that  there  should  have  been 
what  is  considered  in  England  an  actual  seisin 
of  the  wife  or  husband  during  the  coverture. 
Chew  V.  SoutJiwark,  6  Rawle,  160;  Bucftanan 
V.  Duncan,  40  Pa.  82. 

But  if  there  is  any  doubt  as  to  the  tenancy 
by  the  curtesy,  plaintiff  is  life  tenant  of  his  de- 
ceased child.  Besides,  Mrs.  Rankin  and  her 
husband  were  parties  to  the  partition  proceed- 
ings, and  should  have  raised  the  (][uestion  then, 
if  they  denied  that  plaintiff  was  hfe  tenant. 

But  another  objection  is  made  to  plaintiff's 
claim.  The  pit  mouth  is  located  on  land  de- 
vised by  Margaret  Giffln  to  Louisa  Rankin  for 
her  life,  with  remainder  to  her  children.  But 
all  the  coal  under  the  land  so  devised,  *'with 
mining  privileges,"  was  excepted  and  reserved. 
The  residuary  clause  of  Margaret  Giffln's  will 
gave  to  her  daughters  Emily  and  Louisa  all 
that  remained  of  her  estate  after  paying  certain 
legacies,  expressly  including  the  coal  under  the 
farm,  a  portion  of  which  was  devised  as  above 
stated.  There  was  no  reference  in  the  will  to 
'*  mining  privileges"  save  in  the  clause  contain- 
ing the  exception  and  reservation  mentioned 
alK>ve.  Margaret  Giffln  in  her  lifetime  granted 
a  ri&fht  of  way  for  a  tunnel  through  the  coal 
under  the  land  to  Keeling,  said  tunnel  to  be 
used  as  a  lateral  railway,  and  Keeling  had 
made  the  tunnel,  and  thus  the  coal  could  be 
mined  and  taken  to  market  through  the  tunneL 
Defendants  contend  that  the  "mining  privi- 
leges" referred  to  in  the  will,  and  which  were- 
excepted  and  reserved  in  the  devise  to  Louisa 
Rankin  and  her  children,  had  reference  solely 
to  this  right  of  way  previously  granted  ta 
.Keeling,  and  did  not  include  the  pit  mouth  or 
entry,  or  any  other  use  of  the  surface  for  the 
purpose  of  fnining  coal.  But,  it  seems  to  the 
master,  this  would  be  a  very  narrow  construc- 
tion. The  terms  would  embrace  much  more. 
The  siirface  and  the  coal  were  made  separate 
estates  by  the  will.  The  coal  would  be  un- 
available without  minine:  privileges.  The  tes- 
tatrix must  have  intended  to  reserve  all  mining 
rights  and  privileges,  and  that  these  should  be 
enjoyed  and  possessed  by  the  owners  of  the 
coal.  The  use  of  the  surface,  then,  so  far  as 
necessary  for  mining  purposes,  and  the  use  of 
the  pit  mouth,  passed  to  Mrs.  Swift  and  Mrs* 
Rankin  by  the  will  of  their  mother. 
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Again;  It  is  said  that  plaintiff  acquired  no 
right  to  use  the  pit  mouth  for  mining  pur- 
poses under  the  proceedings  in  partition.  No 
reference  is  made  to  any  mining  privileges,  or 
to  the  pit  mouth,  in  the  proceedings.  This  was 
perhaps  either  an  oversight  or  it  was  deemed 
unnecessaiT.  Nor  is  the  pit  mouth  within  the 
lines  of  either  purpart  A  or  purpart  B.  But 
the  mouth  of  the  pit  is  about  ^sixty  feet  from 
purpart  A,  which  was  allotted  to  plaintiff.  It 
was  the  manifest  intention  to  divide  all  the  good 
inerchantable  coal.  The  line  stops  where  such 
<iOsl  ends.  The  out  crop  extends  a  little  dis- 
tance bevond  to  the  pit  mouth.  The  merchant- 
able coal  is  separated  into  two  purparts  of  equal 
size  and  value.  In  the  judgment  of  the  mas- 
ter, the  mining  privileges,  including  the  use  of 
the  pit  mouth,  pasded  as  appurtenant  or  inci- 
dent to  the  coal  without  express  words.  It  is  a 
weU  settled  rule  that  when  anything  is  granted, 
fill  the  means  to  obtain  it  are  granted  also,  and 
all  shall  pass  inclusive,  together  with  the  thing, 
by  the  grant  of  the  thing  itself.  Nay's  Max- 
ims, 198;  BmoeU  v.  3feO^,  8  Rawle,  256. 

An  analogous  rule  would  applj  in  this  case. 
But,  if  not,  then  the  mining  privileges,  and  the 
use  of  the  pit  mouth  as  a  part  tliereof,  still  re- 
main undivided,  and  the  plaintiff  has  the  right 
to  them  as  tenant  in  common. 

But  defendants  sav  that  plaintiff  has  no  right 
to  mine  the  coal  allotted  to  him  for  life,  be- 
-cause  he  is  not  life  tenant  of  the  surface.  It  is 
•conceded  that  where  the  wife  dies  in  possession 
of  lands  with  open  mines  on  it, and  her  husband 
•comes  into  possession  of  the  estate  immediately 
on'  her  death,  he  may  continue  to  work  the 
mines,  because  the  law  looks  upon  the  open 
mines  as  yielding  a  product  for  the  estate,  as 
theretofore,  and  aa  estovers  in  connection  with 
the  estate,  for  its  support  and  maintenance. 
But  it  is  contended  that  where  the  open  mines 
•do  not  underlie  the  estate  of  the  life  tenant,  and 
there  is  no  estate  to  support  estovers,  that  then 
no  estovers  can  be  claimed. 

The  defendants  in  their  answer  do  not  aver 
that  they  are  remaindermen.  Probably  Mrs. 
Rankin  had  an  estate  in  remainder,  and  the  de- 
fendants are  acting  in  the  interest  of  those  in  re- 
mainder. But  the  issue  is  not  directly  as  to  the 
right  of  the  tenant  for  life  to  mine  the  coal  as 
against  the  remaindermen.  However,  the  ar- 
gument of  counsel  is  largely  upon  that  ques- 
tion, and  whether  properly  raised  or  not,  the 
master  will  consider  the  case  in  that  aspect. 

The  mine  was  open  and  worked  when  the 
life  estate  commenced,  and  the  pit  had  long 
been  used  for  mining  purposes.  The  attempt 
here  is  to  prevent  the  life  tenant  from  mining 
.any  part  of  the  coal.  The  question  is  not 
whether  those  in  remainder  might  not,  in  a 
proper  action,  restrain  him  from  working  more 
than  what  might  be  deemed  his  just  proportion, 
-or  make  him  account  for  part  of  the  profits,  if 
he  did  so.  In  Irwin  v.  Covode,  24  Pa.  162,  it 
is  suggested  that  probably  such  relief  might  be 
afforded. 

The  rule  is  well  settled  that  a  tenant  for  life, 
when  not  precluded  by  restraining  words,  may 
not  oply  work  open  mmes,  but  may  work  them 
to  exhaustion  (8fioemdke?8  App.  106  Pa.  892; 
Westmoreland  Coal  Co'e  App,  85  Pa.  844;  Kier 
▼1  Peteracm,  41  Pa.  857;  Neel  v.  Neel,  19  Pa.  828; 
Irwin  V.  C&vode,  24  Pa.  162);  and  it  is  settled  law 
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that  the  rents  of  an  open  mine  are  income,  and 
go  to  the  tenant  for  life.  Cases  cited  above; 
and  see  Went^e  App.  106  Pa.  801;  McClijUoek 
V.  Dana,  Id.  886.  The  latter  two  cases  also 
rule  that,  when  land  is  chiefly  valuable  for  coal 
mining  purposes,  although  the  mines  are  un- 
opened, the  power  to  lease  the  real  estate  in- 
cludes the  power  to  lease  the  coal  lying  under 
the  surface.  A  life  tenant  of  land,  whereof  the 
timber  is  the  intended  source  of  profit,  may 
cut  it  for  profit.  Williard  v.  WiUtard,  66  Pa. 
119.  Where  the  mines  are  severed  from  the 
surface,  the  ordinary  rules  respecting  waste 
have  no  application.    Bainbridge,  Mines,  53. 

In  Ned  v.  Ifeel^  eupra,  it  is  Bud:  "Ajs  to  all 
tenants  for  life,  the  rule  has  always  been  that 
the  working  of  open  mines  of  all  sorts  is  not 
waste.  The  tenant  for  life  has  the  usufruct  of 
the  whole  land,  and  takes  the  whole  profit  that 
can  be  derived  from  it  in  following  out  che  use 
made  of  it  by  the  donor  .  .  .  And  the  tenant 
for  life  is  not  at  all  limited  by  the  extent  of  the 
use  made  of  the  property  by  the  author  of  the 
gift  ...  It  is  sufficient  that  he  opened  them 
(the  pits)  and  derived  any  profit  from  thena, 
even  if  it  were  only  flre-oote.  The  fact  of  his 
opening  the  pits  made  the  coal  a  part  of  the 
profits  of  the  land,  and  the  ri^ht  to  them  will 
pass  as  such  by  a  devise  of  a  life  estate.  If  he 
meant  otherwise,  he  should  have  said  ao;  not 
having  said  so,  this  is  the  legal  inference  of  his 
intention  .  .  .  And  the  tenant  for  life  may 
work  them,  even  though  the  working  of  them 
may  have  been  discountenanced  before  the 
death  of  him  through  whom  the  estate  comes." 

In  Irwin  v.  Cavode,  gupra,  the  court  says: 
"As  yet  the  Legislature  have  prescribed  no 
limitation  to  the  use  which  a  tenant  for  life 
mav  make  of  open  mines.  In  virtue  of  their 
C(  mnnon-law  powers  the  court  might  doubtless 
restrain  unskillful  mining  and  wanton  injury 
to  the  inheritance,  but  not  such  proper  mining 
as  is  subject  to  no  other  objection  than  its  lia- 
bility to  exhaust  the  mine.  The  profits  of  coal 
mines  depend  much  on  expensive  preparations 
for  working  them,  and  in  order  to  compensate 
this  necessary  investment,  as  well  as  to  com- 
pete successfully  with  rival  operations,  a  Iftree 
amount  of  coal  must  be  mined  and  sold.  To 
deny  a  tenant  for  life  the  right  to  mine  largely, 
would  be  to  deny  him  the  ri^bt  to  mine  profit- 
ably—to shut  him  up  to  mmin^  for  his  own 
fuel  merely  .  .  .  Nor  are  such  improvements 
necessarily  injurious  to  the  remainderman,  for 
the  estate  is  liable  to  fall  in  at  any  moment, 
and  when  it  comes  to  him  he  takes  it  with  all 
that  has  b^n  added  to  develop  and  improve 
it."  Should  the  tenant  for  life  exhaust  lands 
so  held,  and  leave  them  mined  on  the  hands  of 
those  in  succession,  "It  would  be  no  more  than 
occurs  in  every  life  estate  in  chattels  which  per- 
ish with  the  using.  So  long  as  the  estate  is  used 
according  to  its  nature — in  farmam  doni — it  is 
no  valid  objection  that  the  use  is  consumption 
of  it;  and  it  is  no  fault  of  the  tenant  that  it  is 
not  more  durable.'' 

A  life  estate  in  personal  property,  to  which 
reference  is  made,  is  in  manv  respects  antilo- 
gous to  the  usufruct  of  movables  under  tl  e  el  /il 
law:  the  person  entitled  to  such  use  having  the 
right  to  enjoy  and  use  all  the  movable  effects, 
according  to  their  nature,  things  to  be  con- 
sumed become  his  property;  things  not  to  be 
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coDsumed,  may  be  put  to  the  use  f>r  whicli 
they  were  designed,  without  abusing  them,  and 
after  the  time  lor  such  use  had  elapsed,  to  be 
yielded  in  the  condition  they  happen  to  be  after 
the  usufruct  has  expired.  Ilolman'a  App.  24 
Pa.  174. 

The  above  quotations  are  not  made  to  sup- 
port the  general  principle,  which  is  so  well  set- 
tled, but  in  order  that  the  reasoning  of  the 
court  upon  the  subject  may  be  seen,  and  be- 
cause much  of  the  language  used  might  be^ap- 
plied  to  the  present  case.  They  answer  many 
objections  urged  against  life  tenants'  right  to 
mine  coal. 

In  considering  the  question,  respect  must  be 
had  to  the  nature  of  the  property.  The  whole 
value  is  in  the  coal.  It  was  the  intended  source 
of  profit.  The  estate  descended  to  the  life  ten- 
ant as  an  open  mine.  If  he  cannot  work  it,  it 
is  of  no  use  to  him.  It  came  to  him  from  his 
wife  without  any  restriction  or  limitation. 
Mrs.  Swift  was  the  owner  of  the  coal  in  fee. 
She  might  have  disposed  of  it  bv  will  as  she 
chose.  She  might  have  limitea  plaintiff's 
rights  as  she  saw  fit.  But  when  she  did  not 
see  proper  to  restrain  the  gift,  why  should  it  be 
done?  Not  having  done  so,  the  obvious  infer- 
ence is  that  she  intended  him  to  take  what  the 
law  gave  to  a  life  tenant  of  open  mines.  She 
must  have  expected  him  to  derive  some  profit 
from  the  mine.  Who  can  say  that  those  in  re- 
mainder were  any  more  the  objects  of  de- 
cedent's bounty  than  the  life  tenant?  In  the 
absence  of  any  expression  by  her,  or  of  a  re- 
striction upon  her  gift  to  him,  it  must  be  pre- 
sumed that  she  meant  him  to  enjoy  the  profits 
of  the  open  mine  while  he  lived. 

Every  tenant  for  life  is  entitled,  of  common 
right,  to  take  reasonable  estovers — that  is,  wood 
from  off  the  land,  for  fuel,  fences,  agricultural 
erections  and  other  necessary  improvements. 
4  Kent,  Com.  73. 

So  he  is  entitled,  through  his  lawful  repre- 
sentatives, to  emblements,  or  the  profits  of  the 
growing  crops,  in  case  the  estate  determines  by 
his  death,  before  the  produce  can  be  gathered. 
From  their  nature  we  cannot  conceive  of  es- 
tovers or  emblements  without  land  to  support 
them.  So  also,  in  all  the  cases  that  have  been 
•discovered  by  the  master  where  it  was  decided 
that  the  tenant  for  life  might  work  open  mines, 
he  has  also  been  life  tenant  of  the  surface  as 
well  as  the  coal.  It  is  argued,  therefore,  that  a 
tenant  for  life  cannot  work  open  mines  unless 
he  is  also  tenant  of  the  surface.  But  why 
should  it  make  any  difference?  He  takes  the 
coal  not  as  estovers.  He  takes  the  mine  for 
life,  to  use  it,  according  to  its  nature,  as  a 
■source  of  profit.  The  cases  do  not  limit  the 
amount  of  coal  he  may  mine.  He  may  mine 
to  exhaustion.  His  ri^ht  to  mine  is  not  affected 
by  the  comparative  vfiue  of  the  coal  and  the 
surface. 

In  WiUiard  v.  mUiard,  9upra,whe^G  the  tim- 
ber was  the  chief  value,  he  was  allowed  to  cut 
the  timber.  When  the  textatrix  severs  the  sur- 
face from  the  coal,  and  gives  a  life  estate  to 
one,  that  would  evidence  an  intention  that  he 
should  derive  some  benefit  from  it.    That  is 

Eractically  this  case.  There  does  not  seem  to 
e  any  substantial  reason  for  not  app1yins[  the 
general  principle  with  regard  to  the  riprhtoi  life 
tenants  to  work  open  mines.    The  objection  as 
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to  the  injury  to  the  remaindermen  by  allowing 
life  tenants  to  work  open  mines,  has  been  an- 
swered repeatedly.  In  some  instances  those  in 
remainder  might  be  gainers,  for  the  life  estate 
may  determine  after  expensive  preparations  for 
mining  have  been  made,  and  before  any  coal 
has  been  taken  out  If  it  is  hard  on  them  in 
some  cases,  it  does  them  no  injustice;  and,  if  a 
contrary  rule  was  applied,  it  would  be  very  hard 
on  the  tenant  for  life. 

The  foregoing  was  written  under  the  impres- 
sion that  the  plaintiff  was  willing  to  forego  his 
claim  for  damages,  and  that,  therefore,  it  cov- 
ered the  whole  case.  But  it  seems  th6  master 
was  in  error.  The  plaintiff  insists  upon  a  de- 
cree for  damages,  as  well  as  for  an  injunction; 
and,  if  he  has  suffered  damages,  the  court  will 
decree  on  account  thereof  as  incidental  to  the 
main  relief.  Bispham,  Eq.  Secur.  478;  AUw>n 
and  Emns*  App,  77  Pa,  221. 

Upon  this  branch  of  the  case  the  facts  are  as 
follows: 

Plaintiff  had  a  contract  with  Henning  to  take 
out  coal,  for  which  he  was  to  pay  plaintiff  one 
half  cent  per  bushel  in  the  pit.  There  was  no 
limit  as  to  time,  nor  as  to  the  amount  of  coal  to 
be  mined.  Henning  was  to  take  out  all  the 
coal  he  could  sell  in  the  neighborhood,  but  he 
was  not  required  to  mine  any  specified  quantity, 
or  for  any  specified  time.  Under  the  contract, 
Henning  set  some  men  to  work  to  clear  out  the 
entry  and  the  drain,  and  to  put  the  pit  in  proper 
shape  to  take  out  coal.  Henning  was  to  clear 
out  the  pit  mouth  under  the  bargain,  and  to 
take  the  expense  of  the  clearing  out  of  the  coal. 
After  the  clearing  was  done,  he  put  a  ma'n, 
Lorsen,  in  to  dig  coal,  and  a  man,  Boehncrt,  to 
haul  it.  They  worked  for  nearlv  two  days. 
The  work  was  stopped  by  Charles  f .  Rankin  on 
the  second  day.  None  of  the  other  defendants 
interfered  with  the  work.  No  mining  had  been 
done  in  the  pit  since  the  men  were  stopped. 
Because  they  were  interfered  with,  Henning 
could  get  no  one  to  go  there  and  work.  The 
expense'of  clearing  up  and  wages  for  the  work 
done  amounted  to  about  $80,  which  Henning 
paid.  The  plaintiff  never  paid  him  back,  nor 
was  he  asked  for  it,  or  spoken  to  about  it.  The 
pit  would  average  about  fifteen  coal  cars  a  day. 
A  car  holds  about  thirty  bushels.  If  Henninff 
had  not  been  interfered  with,  be  probably  would 
have  taken  out  that  quantity.  At  the  time  the 
mining  was  stopped,  four  hundred  bushels  per 
day  could  have  been  mined  and  sold  in  the 
neighborhood. 

iJpon  these  facts,  it  seems  to  the  master  that 
the  plaintiff  ought  not  to  have  a  decree  for  dam- 
ages. None  could  reasonably  be  asked  against 
any  of  the  defendants  excepting  Charles  P. 
Rankin.  The  other  defendants  did  not  stop 
the  work.  Charles  P.  Rankin  neither  mined 
nor  destroyed  any  of  the  coal.  The  coal  still 
remains  immined.  The  plaintiff  may  still  mine 
and  sell  it,  and  he  may  get  a  higher  price  for  it 
than  under  his  contract  with  Henning.  The 
plainliJT  paid  nothing  for  cleaning  the  entry, 
nor  as  wages  to  the  men.  There  is  no  means 
of  detormininsr  how  long  Henning  would  have 
worked,  nor  how  much  coal  he  would  have 
taken  out.  It  would  depend  on  many  contin- 
gencies—as his  success  in  working  the  mine; 
the  wages  of  miners  and  laborer's;  the  state  of 
the  market;  facilities  for  transportation ;  demand 
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for  the  codl;  the  mpplj  of  nalunl  gas;  tbe 
kbundance  aod  Bcarcitr  of  money;  and  tbe 
■late  of  ibe  country.  JJependenton  michalist 
of  coDtlDgenciee,  it  would  be  Impoasibie  lo  ex- 
tract a  rule  for  mesDuring  ibe  damages.  If 
any  damages  bare  been  stutained  by  plaiatiS, 
they  are  so  uncertain  that  they  caouot  be  ascer- 

Tbe  master  Is  therefore  of  opinion,  upon  tbe 
whole  case,  that  the  plaintiff  is  entitled  to  a 
decree  teBtrainioe  the  defendants  from  inlerfei- 
ing  with  him,  and  his  workmen,  in  using  the  pit 
for  the  purpose  of  mining  and  baultng  away  his 
coai,  witfacosts.but  notfortbepaymentoiany 
damages  sustained  by  him. 


The  defendants  fliea  exceptions  to  tbe  report, 
whicb  were  overruled  by  tbe  court,  and  a  de- 
cree rendered  and  entered  in  accordance  with 


Mr.  John  G.  Bryant  for  appellee. 

Par  Carlajn: 

We  are  so  well  satlsfled  with  the  report  of  (be- 
learned  master,  in  this  case,  that  we  deem 
further  comment  unnecessiiry. 

Deem  affrmed,  and  appeat  di 
<tfappdlanlM, 


KANSAS  8TJPRBMB  COURT. 


Frank,  A.  BAKER.  Kf.  in  Err., 
Mary  B.  STEWART. 


*]■  A  deed  eonveyliv  real  nstet*  to  a  hiut- 
baild  and  wlA»  conreri  the  sams  to  them  In 
entirety,  and  on  the  death  ot  one  the  niTTlror 
takes  the  aotlra  trtate. 

Llfettber  the  atatntea  relattng  to  mai^ 
■led  mMnena  nor  the  statutes  relating  to  de- 
soents  and  dlrtrlbutlona,  nor  an;  otber  statutes, 
have  ahu)g«d  this  rule  ot  law  In  Kanau  irltb  n>- 
qiaot  to  the  rlabts  ol  the  lurvlror. 
Horton,  Ch,  J..  dlstenMna 
(Deoember  8, 18e&) 

ERROR  to  the  District  Court  of  Franklin 
County  (Benson  J.),  brouRht  by  defendant 
below  to  review  a  judgment  in  favor  of  the 
plainUB  Iielow  in  an  action  for  breach  of  cot- 
enanL     Setened. 


art,  in  the  District  Court  of  Franklin  Coanly. 
against  Frank  A.  Baker,  to  recover  damagee  for 
an  altKed  breach  of  certain  coveuants  con- 
tained m  a  general  warranty  deed  executed  by 
Baker  and  wife  to  the  plaintiff  for  certain  land 
situated  in  that  county.  A  Jury  was  waived, 
and  the  case  was  submitted  to  tbe  court  upon 
tbe  following  agreed  statement  of  facts: 

"(1)  That  Joshua  Baker,  being  (be  owner  in 
fee  simple  of  the  said  land  in  controversy,  on 
the  28d  day  of  November.  A,  D.  1877.  together 
with  his  wife.  Elizabeth,  conveyed  the  same  W 
deed  of  general  warranty  of  that  date  to  Frank 
A.  Baker  and  Alice  Baker,  which  said  deed 
was  duly  recorded  May  9,  1881 ;  (2)  that  at  the 
time  of  said  conveyance  said  Frank  A.  Baker 
aod  Alice  Baker  were  buaband  and  wife,  and 
resided  in  tbe  Stale  of  Kansaa;  (S)  that  prior  to 
tbe  third  day  of  October,  1881,  the  said  Alice 
Baker  died,  leaving  surviving  her  asherheira 
at  law  ber  said  husband  and  two  children  bom 
of  said  Eoarriage,  to  wit:  Mary  E.  Baker,  bom 
in  I8T7,  and  Annie  A.  Baker,  bom  in  1880. 
both  of  said  children  now  residing  with  their 


Non. — Cnmeaanctto  hudiandandviUtitommrm- 
Iduntlc  a*  to  aCaU.    At  oommon  law,  If  an  estate 
Is  grnnled  (Roffers  y,  BeoBon.  a  Johns.  Ch.  431)  to  a 
man  and  bis  wUe,  ther  aie  neither  properly  Juinl 
tenanu,  nor  tenants  in  commoD,  tor  bugband  antl 
wife  belnK  oooaideTad  one  person  In  law,  tbey  can- 
not  take  the  estate  by  moieties;  botb  are  eebed  ol 
tbe  enUretr.  p«r  (out  and  not  per  mv.    Neither  -  -  - 
disnoae  of  any  part  of  tbe  estate  without  the  am 
of  the  other,  but  tbe  wbole  nnwt  remain  to  the« 
vlvor.  DaviBT.0lark,i6Ind.»;!8:Torrey  V  "" 
,.  .,  «■  ,~.     „.^  ..-n "tevpiis,  IB  ,' 


. Llttim.    B Je 

oonveyaooe  was  to  a  man  and  woman  who  were 
at  the  time  not  married,  but  subsequently  later- 
married,  they  took  b;  mrdetlea  and  hold  the  estate 
brmoletteeaft^maniase.  Hoody v. Moody.Amb. 
Hw.  Statutes  converting  Joint  tenanoieB  at  the 
ootnmon  law  into  tenanolee  In  oommon,  eioent 
where,  In  the  Instrument,  It  Is  otherwise  nxpt^fAj 
deolared.  do  not  apply  to  or  affect  the  peculiar 
estate  taken  br  husband  and  wife  under  a  deed 
to  them  JolnUy.  Marburg  v.  Oole,  W  Hd.  412.  83 
Am.  Sep.  U9;  nrmen  ft  h.  Nat  Bank  v.  Oregory, 
a  Barb.  MB;  raxO.  v.  Campbell,  T  Tent.  SIB,  77  Am. 
Deo.  Ulj  Brownaon  t.  Hull,  U  Vt.  aS:  Diver  v.  Dl- 
-flr,  U  Pa.  lot;  Doe  v.^Howbuid.  8  Cow.  777;  Den  - 


law,  la  Maine,  IS^  Dlchlnsno  v 
Ch,  2U:  Thornlon  v.  Thor—-- • 


in,  3  Rand.  ITB-.RoKei* 
v-urjuut,  1  uaiiH,  A44  jiiia  js  baaed  upou  the  prin- 
ciple that  huBbaod  and  wife  ere  only  one  person  In 
law,  Hnd  have  no  separate  eilstenoe.  and  no  aepa* 
rate  title  to  lauds;  and  tlieir  rlEhiHand  luterestaar* 
Identical:  tliat  a  convej-anoe  ia  both  of  tbem  Is  a 
conveyance  to  one  person.  Miller  t.  HUter.  S  Abb. 
Pr.  N.  S.  US:  Sutlllf  v.  For^y.  1  Cow.  B^4G.  No 
Interest  In  such  an  estate  oould  be  sold  on  execu- 
tion for  the  debts  of  the  bueliand  or  wlt«  but 
the  conveyHnoe  crentlog  it  may  be  set  aaldefor 
fraud.  Hulettv.  Inlow,  GT  Ind.  41S,  SB  Am.  Bep. 
fM. 

BtOe  prt,vaa»  in  etrtaln  Statm.    The  rule  of  the 
common  law  prc\^tli  in  many  of  the  States,  as  wlU 

*■ *—  "-  (oUowlng  rf 

ranscu-A  ■""-■'  '■~ ' — "■ 

arantcea  an  eM — ,. -. — 

47  Ark.  lift  Robinson  v.  f^le.  Si  Ark.  SB. 

Inrlfano— Davis  v.  Oar'-   ■"  ■-•■    ■"-  '  — 
..mold,  30  Ind.  SOS;  Falls 
Bimpenn  v.  Pearson,  Bl  Ii 

••"',  4a  Ind.  141;  Hiilon  V , 

V.  (Jheney,  'SI  Ind.  3Sli  Barnes  v.  Loyd,  97  Ind. 

Afaftw^Hardlng  v.  B  printer,  14  Maine 


3  Har.  *  J.  117. 


Pletchor,  8  Slass.  814:  Vamum 
478:  Wales  T.  Comn,  15  Allen,  3\ . . 
mcAtfwn— Fisher  v.  Provln,  a  MIcb.  847;  Jacobs 
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^aid  father;  (4)  that  on  said  third  day  of  Oclo- 
iM-r.  188 1»  the  said  Frank  A.  Baker  and  Okie 
Baker,  bis  wife  (said  Frank  having  remarried) 
conveyed  by  deed  of  general  warranty  the  lands 
in  controversy  to  the  plaintiff,  Mary  E.  Stew- 
art, which  deed  was  duly  recorded  on  the  third 
day  of  October.  1881;  (6)  that  no  conveyance, 
by  order  of  the  court  or  othei  wise,  has  ever 
been  .made  or  obtained  to  devest  the  interest  of 
the  said  minor  children  in  said  lands,  if  any 
interest  said  children  inherited  from  their  said 
mother,  Alice  Baker.  And  it  is  agreed  that  the 
only  'Question  in  this  case  is.  Upon  the  death 
of  said  Alice  Baker,  did  the  surviving  husband, 
Frank  A.  Baker,  inherit  the  entire  estate,  or 
did  the  said  children  of  Alice  Baker  inherit 
any  interest  in  said  premises?" 

Upon  this  agreed  statement  of  facta  the  court 
below  rendered  judgment  in  favor  of  the  plaint- 
iff, and  against  the  defendant,  for  the  stun  of 
$8loO,  and  coeta  of  suit;  and  to  reverse  this 
judgment  the  defendant,  as  plaintiff  in  error, 
brings  the  case  to  this  court. 

Mr.  WiUiam  H.  CUrk  for  plaintiff  in 
error. 

Mr.  C.  B«  BQCasoii  for  defendant  in  error. 

Valentine*  J.,  delivered  the  opinion  of  the 
court: 

It  appears  that  on  November  28, 1877,  Josh- 
ua Baker  and  his  wife,  Elizabeth  Baker,  who 
owned  certain  real  estate  in  Franklin  County, 
conveyed  the  same  by  a  general  warranty  deed 
to  their  son,  Frank  A.  Baker,  and  his  wife, 
Alice  Baker,  which  deed  was  duly  recorded. 
Afterwards,  and  l}efore  October  3,  1881,  Alice 
Baker  died,  leaving  surviving  her  her  husband 
and  two  children  bom  during  the  marriage. 

Upon  these  facts,  and  some  others  not  nec- 
essary to  mention,  the  main  question  arising  in 
the  case,  and  the  one  now  presented  to  this 
court,  is  whether,  on  the  one  side,  the  foregoing 
deed  conveyed  the  foregoing  real  estate  to 
Frank  A.  Baker  and  his  wife  as  tenants  in 


common,  or  whether,  on  the  other  side,  it  con- 
veyed it  to  them  as  joint  tenants  or  tenants  in 
entirety.  If  the  deed  convej^ed  the  land  to 
Frank  A.  Baker  and  his  wife  as  tenants  in 
common,  then  the  decision  of  the  court  below 
is  con'ect,  and  must  be  affirmed;  but  if  it  con- 
veyed it  to  them  either  as  joint  tenants  or  as 
tenants  in  entirety,  then  such  decision  is  ad- 
mitted to  be  erroneous. 

The  real  question,  stated  more  explicitly,  is 
this:  At  the  death  of  Alice  Baker,  who  took  the 
foregoing  real  estate?  Did  Frank  A.  Baker,  as 
the  survivor  of  the  two,  and  as  one  of  two  joint 
tenants  or  tenants  in  entirety,  take  the  whole 
of  the  estate,  or  did  he,  as  a  tenant  in  common 
with  -his  wife,  take  only  the  one  half  thereof, 
and  leave  his  wife's  heirs  to  take  the  other  half? 
No  question  has  ever  been  presented  in  this  case 
as  to  who  had  the  right  to  control  the  property 
durini^  the  joint  lives  of  Frank  A.  Baker  and 
his  wife,  or  whether  either  or  both  together 
could  have  legally  sold  the  same,  or  any  inter- 
est therein,  during  that  time.  These  matters, 
however,  will  be  considered  to  some  extent 
hereafter. 

We  suppose  it  will  be  admitted  that  a  deed 
might  be  executed  to  a  husband  and  wife 
which  would  convey  to  them,  if  the  languace- 
of  the  deed  explicitly  said  so,  any  one  of  the 
foregoing  estates — that  is,  an  estate  in  common, 
or  a  joint  tenancy,  or  a  tenancy  in  entirety;  for 
such  has  always  been  the  law,  and  pioperty 
owners  can  generally  convey  their  property 
just  as  they  please. 

Walker,  J".,  however,  in  the  case  of  Smith 
V.  Rmiih,  80  Ala.  642,  648,  used  the  following 
language:  **  The  reason  why,  under  a  convey- 
ance to  husband  and  wife,  they  did  not  take 
either  as  joint  tenants  or  tenants  in  common, 
is  that  they  were,  according  to  the  principles 
of  the  common  law,  incapable  of  so  taking." 

Mr.  Bishop,  in  his  work  on  Married  Women 
(vol.  2,  1^  285),  criticises  this  language  as  fol- 
lows: "Let  us  pause  to  say  that  the  majority 


▼.  Miller,  50  Mich  119;  iEtna  Ins.  Co.  v.  Besti,  40 
Mich.  241:  Man  waring  v.  Powell,  40  Mich.  371. 

Mi88i88ippi-McDulT  v.  Beauchamp,  fiO  Miss.  531; 
Hemlnprwoy  v.  Scales,  42  Miss.  1. 

Jffesouri— GnrDer  v.  Jones,  68  Mo.  68;  Gibson  v. 
Zlmmerroan,  12  Mo.  885. 

N€w  For/r— The  husband  and  wife  hold  the  lands 
ooDveyed  to  them  by  entireties,  and  not  as  Joint 
tenants  or  tenants  in  common:  tbe  husband  heinif 
entitled  to  the  posf^ession  during  their  Joint  lives, 
and  upon  the  dcMitb  of  one  the  whole  estate  vests 
in  the  survivor.  Dias  v.  Glover,  HoffnL  Ch.  71; 
Dickinson  v.  Codwise,  1  Sondf.  Ch.  214:  Barber  v. 
Harris,  15  Wend.  615;  Jackson  v.  McConnell,  10 
Wend.  175:  Doe  v.  Howland,  8  Cow.  277;  Torrey  v. 
Torrcy,  14  N.  Y.  430;  Wright  v.  Saddler.  20  N.  Y.  820; 
Freeman  v.  Barber,  8  Thomp.  &  C.  574;  Bogers  v. 
Beii£on,  5  Johns.  Ch.  431;  Jackson  v.  Stevens,  10 
Johns.  110;  Goelet  v.  Gorl.  81  Barb.  814;  Farmers  & 
M.  Nat.  Bank  v  Gregory^  Barb.  162;  MiUerv.  Mil- 
ler. 0  Abb.  Pr.  N.  H.  444.  The  oommon-lawdootrine 
has  never  been  abrogated,  and  husband  and  wife 
take  as  tenants  by  entirety,  and  not  as  tenants  in 
common  or  Joint  tenants.  Bertles  v.  Nunan,  02  N. 
Y.  15a— Dan  forth,  X,  and  Finch,  J.,]  dissenting,  on 
tho  jrrountl  that  the  common-law  doctrine  was  ab- 
ro;mteci  by  the  statute  enabiinff  a  wife  to  hold  £ep- 
aratc'est  'in;  and  for  reasons  stated  in  Meeker  v. 
Wriifht,  70  N.  Y.  263,  where  the  husband  and  wife 
were  held  to  take  as  tenants  in  common,  .'he  con- 
veyance.being  made  u>  them  Jointly,  with  no  state- 
ment in  the  deed  as  to  the  estate.  It  has  been  held, 
however,  that  if  the  conveyance  exprcsaiy  declares 
that  they  should  hold  as  Joint  tenants  they  would 
do  so.  Hicks  v.  Cochi'an,  4  Bdw.  Ch.  107;  Stewart  v. 
Patrick,  68  N.Y.  450. 

JTortA  Caro£ffu»— Den  v.  Whltemore,  2  Dev.  &  B.  L. 
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587;  Den  v.  Branson,  6  Ired.  L.  426;  Woodford  v. 
HiflTly,  1  Winst.  L.  287;  Joues  v.  Potter,  80  N.  C.  220. 
When  land  is  griven  by  will  to  husband  and  "wife 
they  hold  by  entireties.  Simonton  v.  Cornelius,  98 
N.  C.  4;a 

Pennsylvania— Where  a  husband  and  wife  are 
seised  of  land  by  entireties  and  the  husband  sur- 
vives the  wife,  a  sherilT's  sale  of  the  land  upon  a 
Judfirment  airainst  the  husband  will  discharve  a 
mortfpige  executod  by  the  hunband  and  wife  after 
the  entry  of  the  Judinneut.  Fleek  v.  Zillhaver,  9 
Cent  Rep.  673, 117  Pa.  2ia 

TennessM— Taul  v.  Campbell,  7  Yerg.  819;  Ames  v. 
Norman,  4  Sneed,  688. 

ycrmont— Brownson  v.  Hull,  16  Vt.  80P. 

Vfr(7(nfa— Thornton  v.  Thornton,  3  Rand.  179. 

WiwoTWiti— Ketch um  v.  Walsworth.  6  Wis.  96; 
Bennett  v.  CTilld,  19  Wis.  865. 

Slates  in  uhich  rvle  not  applied.  In  New  Hamp- 
shire and  New  Jersey  the  common-law  rule  has 
bocn  abolished  by  statute.  Clark  v.  Clark,  56  N.  H. 
105:  Washburn  v.  Burns.  34  N.  J.  L.  18:  Den  v.  Har- 
denberprh,  10  N.  J.  L.  4:i;  Den  v.  Ganlner,  2i)  N.  J.  L. 
5.56;  McDermott  v.  French,  15  N.  J.  Eq.  78:/' Holies  v. 
State  Trust  Co.  27  N.  J.  Eq.  808.  In  Kentucky,  un- 
lei«8  tbe  rifirht  of  survivorship  is  espct  ially  provided 
for  in  the  conveyance,  they  nold  as  tenanta  in  com- 
mon. CroHn  V.  Joyce,  3  liush,  454;  Elliott  v.  Nich- 
oUi,  4  Bush,  /y)2.  In  Texa^,  where  a  Rift  is  made  to 
husband  and  wife,  the  wife  has  an  undiWded  half 
Intercast,  as  her  separate  estate.  Bnuiley  v.  Loveu 
60  Tex.  472.  In  Connecticut  the  husband  and 
wife  become  Joint  tenants,  and  the  husband 
has  the  power  of  convejing  his  interest  Whit- 
tlesey V.  Fuller,  11  Conn.  337.  Bee  1  Devlin, 
Deeds,  0  118,  and  note,  whei'e  above  oases  are 
gathered 
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of  legal  persons  would  probably  deny  this  prop- 
osition of  the  learned  judge;  because,  as  we 
saw  in  the  first  volume  [vol.  1.  g§  818,  618], 
bnsband  r.nd  wife,  if  they  were  joint  tenants  or 
tenants  in  common  before  marrla^,  continue 
to  be  the  same  after  marriage,  and  do  not  lie- 
come  tenants  by  the  entirety  of  the  estate, 
which  Bhows  them  to  be  capable  of  holding  as 
tenants  in  common  or  as  joint  tenants;  and  it 
is  perhaps  the  better  doctrine  at  the  common 
law  that  a  conveyance  to  them  after  marriage 
tnay,  by  express  words,  create  in  them  either 
of  these  two  tenancies." 

Mr.  Washburn,  in  his  work  on  Real  Prop- 
«rty  (vol.  1,  *425),  uses  the  following  language: 
•*It  is  always  competent,  however,  to  make 
husband  and  wife  tenants  in  common,  by  prop- 
er words,  in  the  deed  or  devise  by  which  they 
take,  indicatiug  such  an  intention." 

Chancellor  itent,  in  his  Commentaries  (vol. 
4,  ^863),  uses  the  following  language:  *'  It  is 
said,  however,  to  be  now  understood  that  hus- 
band and  wife  may,  by  express  words,  be  made 
tenants  in  common  by  a  gift  to  them  during 
coverture."  See  also  mcDermott  v.  Freneht  16 
N.  J.  Eq.  78,  80. 

Certainly,  a  husband  and  wife  may  be  made 
tenants  in  common  by  a  separate  deed  to  each, 
converting  to  each  a  separate  moiety  of  the 
estate.  This  may  also  be  accomplished  by  a 
separate  conveying  clause  as  to  each  in  the 
fiame  deed;  and  certainly  no  good  reason  can 
be  given  why  the  same  thing  might  not  be  ac- 
complished by  anv  express  words  in  a  single 
deed  executed  to  the  two  together,  showinc;  Uie 
intention  of  the  parties  to  be  that  the  husband 
and  wife  should  take  the  estate  as  tenants  in 
common.  But  it  would  require  express  words 
<ir  words  strongly  implyins:  such  an  intention. 
Without  such  words  the  estate  conveyed  would 
be  an  estate  in  entirety. 

We  suppose  it  will  also  be  admitted  that  the 
•deed  in  the  present  case  would  at  common  law 
have  conveyed  the  property  in  entirety  to 
Frank  A.  Baker  and  his  wife,  Alice  Baker,  and 
would  not  have  conveyed  it  to  them  as  ordi- 
nary joint  tenants,  or  as  tenants  in  common. 
We  suppose  it  will  also  be  admitted  that,  if 
the  deed  in  the  present  case  conveyed  the  estate 
to  Frank  A.  Baker  and  his  wife,  either  in  en- 
tirety or  as  joint  tenants,  then  that  Frank  A. 
Baker,  as  the  survivor  of  the  two,  was,  at  the 
death  of  his  wife,  entitled  to  the  land,  and  the 
defendant  in  error,  plaintiff  below,  should  not 
recover  in  this  action.  But  if  the  deed  did  not 
so  convey  such  estate,  and  conveyed  the  same 
to  Baker  and  wife  purely,  solely  and  entirely 
as  tenants  in  common,  then  the  plaintiff  in  er- 
.ror,  defendant  below,  was  not,  at  the  death  of 
fbis  wife,  entitled  to  the  land,  and  the  defend- 
ant in  error,  plaintiff  below,  should  recover  in 
this  action.  Almost  all  authority  is  in  favor 
of  the  theory  that  such  deed  conveyed  an  es- 
tate in  entirety  to  Frank  A.  Baker  and  wife, 
and  that  he,  as  the  survivor  of  the  two,  was,  at 
thedeath  of  his  wife,  entitled  to  the  entire  estate. 
Among  the  decided  cases  supporting  this  view 
•of  the  case  are  the  following:  Myers  v.  Feed 
(U.  8.  Circuit  Court  Dist.  Or.J  17  Fed.  Rep. 
401;  Gibson  v.  Zimmerman,  12  Mo.  885;  Gar- 
ner V.  Jones,  52  Mo.  68;  BaU  v.  Stephens,  65 
Mo.  670;  Robinson  v.  Eagle,  29  Ark.  202;  Hard- 
dng  V.  Springer,   14  Maine,  407;  Robinson  v. 
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Tlall,  16  Vt.  309;  Sffiaw  ▼.  Uearsey,  5  Mass.  520, 
Fox  V.  FJetcfier,  8  Mass.  274;  Draper  v.  Jada- 
son,  16  Mass.  480;  Wales  v.  Coffin,  18  Allcn^ 
218;  Pierce  v.  Chace,  108  Mass.  254;  Pray  v. 
SteWnns,  1  New  Eng.  Rep.  521.  141  Mass.  219; 
Bertles  v.  Nunav,  02  N.  Y.  152:  Zorntlein  v. 
Bram,  1  Cent.  Rep.  80,  100  N.  Y.  12;  Kip  v. 
Kip,  83  N.  J.  Eq.  218:  Buttlar  v.  Rosenblath, 
8  Cent.  Rep.  853,  42  N.  J.  Eq.  651;  Bates  ▼. 
8eely,  46  Pa.  248;  Diver  v.  Diver,  56  Pa.  106; 
French  v.  Mehan,  Id.  286;  MeOurdy  v.  Can- 
ning, 64  Pa.  89;  Fleek  v.  ZiUhaver,  9  Cent 
Rep.  678,  117  Pa.  218;  Hannan  v.  Tovers,  3 
Har.  &  J.  147;  Marburg  v.  Cole,  49  Md.  402; 
Den  V.  Whtteniore,  2  Dev.  &  B.  L.  637;  Den  v. 
Branson,  6  Ired.  L.  426;  Woodford  v.  Bigly,  1 
Winst.  L.  287;  Doe  v.  Garrison,  1  Dana,  85; 
Banton  ▼.  Campbell,  9  B.  Mon.  587,  594;  Bafh 
bit  V.  Seroggin,  1  Duval,  272;  7'aul  ▼.  Campbdl, 
7  Yerff.  819;  Ames  v.  Norman,  4  Sneed  (Tenn.) 
688;  Berrigan  v.  Fleming,  2  Liea,  271;  Heming' 
way  V,  Scales,  42  Miss.  1;  McDuffY,  Beauchamp, 
50  Miss.  581;  Allen  v  TaU,  68  Miss.  685;  Ketch- 
urn  V.  WalsvMrtti,  5  Wis.  95;  Bennett  v.  Ohiid^ 
19  Wis.  862:  Fisher  v.  Provin,  25  Mich.  847; 
JEtna  Ins,  Co.  v.  Reaih,  40  Mich.  241 :  Mantoar- 
ing  V.  Powell,  Id.  871;  Jacobs  v.  Miller,  60 
Mich.  119;  Bevins  v.  Cline,  21  Ind.  87,  41;  Da- 
vis V.  Clark,  26  Ind.  424;  Arnold  v.  Arnold,  30 
Ind.  305;  FaUs  v.  Hawthorn,  Id.  444;  Simpson 
V.  Pearson,  81  Ind.  1 ;  Cliandler  v.  Cheney,  37 
Ind.  391;  Barnes  v.  Loyd,  Id.  523;  Jones  v. 
Chandler,  40  Ind.  588;  Anderson  v.  TannahiU^ 
42  Ind.  141;  Hulett  v.  Inlaw,  57  Ind.  412;  Pat- 
ton,  V.  Rankin,  68  Ind.  245;  Carver  v.  Smith, 
90  Ind.  222. 

On  the  side  of  the  defendant  in  error,  cases 
are  cited  from  Iowa,  Illinois,  and  New  Hamp- 
shire which  are  relied  on  as  supporting  the  op- 
Sosite  view  of  the  case.  But  these  cases  were 
ecided  under  special  statutes,  and  therefore 
are  not  authority  at  all.  Under  such  statutes 
there  could  not  be  any  joint  tenancv  or  tenancy 
by  entirety,  but  only  a  tenancy  in  common, 
and  therefore  the  decisions  in  those  States 
could  not  have  been  otherwise  than  as  they 
were.  The  Statute  of  Iowa  upon  this  subject 
reads  as  follows:  ''Sec.  1989.  Conveyances  to 
two  or  more,  in  their  own  right,  create  a  ten- 
ancy in  common,  unless  a  contrarv  intent  is 
expressed."  McClain,  Ann.  Stat,  fowa  1882, 
^  1939. 

The  Statute  of  Illinois  upon  this  subject 
reads  as  follows:  "Sec.  5.  No  estate  in  joint 
tenancy  in  any  lands,  tenements  or  heredita- 
ments shall  oe  held  or  claimed  under  any 
grant,  devise  or  convevance  whatsoever,  here- 
tofore or  hereafter  made,  other  than  to  execu 
tors  and  trustees,  unless  the  premises  therein 
mentioned  shall  expressly  be  thereby  declared 
to  pass,  not  in  tenancy  in  common,  but  in 
joint  tenancy;  and  every  such  estate,  other 
than  to  executors  and  trustees  (unless  otherwise 
expressly  declared  as  aforesaid)  shall  be  deemed 
to  be  in  tenancy  in  common."  Starr  &  C. 
Stat.  m.  1885,  p.  671.  chap.  30.  f  6. 

The  Statute  of  New  Hampshire  upon  this 
subject  reads  as  follows:  "Sec.  14.  Every  con- 
veyance or  devise  of  real  estate  made  to  two  or 
more  persons  shall  be  construed  to  create  an  es- 
tate in  common,  and  not  in  joint  tenancy,  un- 
less  it  shall  be  expressed  therein  that  such  es- 
tate is  to  be  holden  by  the  grantees  or  devisees 
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as  joint  tenants,  or  to  them  and  the  surviyor  of 
them,  or  other  words  are  used  clearly  express 
in^  an  intention  to  create  a  joint  tenancy.  Sec. 
16.  Joint  heirs  shall  he  deemed  tenants  in  com- 
mon." Qen.  Laws  N.  H.  1878,  p.  825,  chap. 
185,  ?§  14, 15. 

It  seems  to  he  admitted  that  at  common  law 
the  deed  in  the  present  case  would  conver  an 
estate  in  entirety  to  Frank  A.  Baker  and  his 
wife;  but  it  is  claimed  that  the  rule  of  the  com- 
mon law  has  been  changed  by  our  statutes. 
No  statute,  however,  has  been  referred  to,  nor 
can  any  statute  be  found,  that  enacts  directly 
that  such  a  deed  should  not  convey  such  an  es- 
tate. Indeed,  there  is  no  statute  that  pretends 
in  direct  terms  to  change  or  modify  the  com- 
mon law  in  any  particular  with  respect  to  such 
a  deed.  It  is  claimed,  however,  that  the  Mar- 
ried Woman's  Act  by  indirection  or  impliedly, 
changes  or  modifies  this  rule  of  the  common 
law. 

Now,  how  such  Act  changes  or  modifies  the 
rale  of  the  common  law  in  this  regard  it  is  dif- 
ficult to  understand.  That  Act  was  passed  by 
the  Legislature,  presumably,  for  the  benefit  of 
married  women,  and  not  to  take  away  from 
them  any  of  their  rights  or  privileges. 

Now,  nine  tenths  of  the  marriea  women  of 
this  country  are  younger  than  their  husbands, 
and  the  life  tables,  wherever  they  state  the  ex- 
pectancy of  life  for  males  and  females  separate- 
ly, show  that  the  expectancy  of  life  for  women 
&  greater  than  that  for  men  of  the  same  age 
and  health.  See,  especially.  Dr.  William  FarPs 
tables  in  any  volume  of  the  American  Almanac 
from  1879  up  to  the  present  time.  Hence,  in 
the  great  majoritv  of  mstances,  married  women 
must  survive  their  husbands.  Now,  if  the 
Married  Woman's  Act  transforms  an  estate  in 
entirety  into  an  estate  in  common,  then  it  will, 
in  a  great  majoritv  of  instances,  devest  married 
women  of  one  half  of  their  estates.  Without 
the  Act,  a  married  woman,  holding  with  her 
husband  an  estate  in  entirety,  would,  when  he 
dies  (if  she  survives  him),  take  the  entire  estate; 
but  with  the  Act,  if  it  is  to  be  construed  as  the 
defendant  in  error  would  desire  to  have  it  con- 
strued, she  would  take,  under  such  circum- 
stances, only  one  half  of  the  estate,  and  must 
loee  the  other  half.  As  will  be  shown  here- 
after, however,  this  Act  has  nothing  to  do  with 
the  estate  which  either  the  husbandor  the  wife 
shall  hold,  but  only  with  the  possession,  con- 
trol and  enjoyment  by  married  women  of  their 
own  separate  property,  of  estates  which  they 
in  fact  own. 

For  the  purposes  of  this  case  it  will  be  ad- 
mitted, and  it  is  our  opinion,  that,  under  the 
statutes  of  this  State  relating  to  married  women, 
they  have  all  the  rights,  powers  and  privileges 
that  married  men  have,  and  may  control  their 
separate  property,  and  buy  and  sell  and  trade 
and  trafifc,  to  the  same  extent  that  married 
men  may,  and  with  like  effect  and  consequenc- 
es. But  none  of  these  things  affect  this  case. 
It  will  be  admitted  that  Alice  Baker,  while  living, 
had  the  right  to  control  the  real  estate  in  question 
to  the  same  extent  that  her  husband,  Fi-ank  A. 
Baker,  had.  But  that  does  not  affect  this  case  in 
the  least.  It  does  not  determine  what  estate  of 
Inheritance  passed  from  Joshua  Baker  and  wife 
to  Alice  Baker  or  to  Frank  A.  Baker.  It 
only  determines  that  each  had  during  their 
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joint  lives  an  equal  right  to  control  the  estate 
that  did  in  fact  pass.  The  estate  that  did  in  fact 
pass  was  an  estate  for  life  to  each  of  them,  with 
a  contingent  estate  in  fee  simple,  or  of  inherit* 
ance  to  each  of  them,  the  latter  estate  depend- 
ing upon  the  contingency  as  to  which  should 
outlive  or  survive  the  other.  So  long  as  each 
lived  each  had  the  right  to  possess  and  enjoy 
the  entire  estate;  but  when  one  died,  the  other 
took  the  entire  estate.  Undoubtedly,  such  an 
estate  could  have  been  created  by  the  deed 
from  Joshua  Baker  and  wife  to  them,  if  the 
deed  had  expressly  said  so;  and  under  all  the 
authorities  the  deed  that  was  actually  executed 
would  at  common  law  have  conveyed  just 
such  an  estate  as  conclusively  and  certainly  as 
though  it  had  expressly  said  so.  And  nearly 
all  the  authorities  hold  that  the  statutes  relating 
to  married  women,  and  giving  to  them  the  right 
to  control  and  manage  their  own  separate  prop- 
erty, do  not  in  the  least  affect  the  question  as 
to  what  estate  passes  by  a  deed  to  a  husband 
and  wife,  or  what  either  shall  take  on  the  death 
of  the  other,  and  these  authorities  hold  that 
such  estate  is  still  one  of  entirety.  Among  the 
authorities  to  this  effect  we  would  cite  the  fol- 
lowing: Diver  v.  Diver,  56  Pa.  108.  109;  Mb- 
Curdy  v.  Canning,  64  Pa.  89,  41;  Kip  v.  Kip^ 
■88  N.  J.  Eq.  218;  liuttlar  v.  Rosenblath,  8  Cent. 
Rep.  853,  42 N.  J.  Eq.  651;  Chandlery.  CJieney, 
37Ind.  891.  412  et  seq,;  Career  y.  Smith,  90 
Ind.  222;  McDufv,  Beauehamp,  50  Miss.  581; 
Fisher  v.  Provin,  25  Mich.  847;  Rohinean  v. 
EagU,  29  Aik.  202;  Bertie*  y,  Nunan,  92  N.  Y. 
1^2,  Zomtleiny.  Bram,  1  Cent.  Rep.  66,  100 
N.  Y.  18;  MarbvrgY.  CoU,  49  Md.  402;  Bennett 
V.  CliiU,  19  Wis.  362.  See  also  2  Bishop.  Mar- 
ried Women,  §§  284-289. 

In  the  case  of  ButHa/r  v.  Rosenblath,  8  Cent. 
Rep.  353,  42  N.  J.  Eq.  651  (decided  in  1887),  it 
is  decided  as  follows:  "(1)  A  conveyance  of 
land,  since  the  passage  of  the  Married  Woman's 
Act  of  1852,  to  husband  and  wife,  does  not 
create  a  tenancv  in  common. .  (2)  That  Act 
endows  the  wife  with  the  capacity,  during 
the  joint  lives,  to  hold  in  her  possession,  as  a 
single  female,  one  half  the  estate  in  common 
with  her  husband.  The  right  of  survivorship 
still  exists  as  at  common  law.  (8)  To  constitute 
a  tenancy  in  common  between  husband  and 
wife  there  must  be  in  the  conveyance  an  ex- 
pression of  an  intention  to  do  so.' 

In  the  case  of  Diver  v.  Diver,  56  Pa.  100, 
109,  Mr  Justice  Strong,  who  was  afterwards 
one  of  the  Justices  of  the  Supreme  Court  of  the 
United  States,  in  delivering  the  opinion  of  the 
court,  used  the  following  language:  "But  it 
is  said  the  Act  of  1848,  by  destroymg  the  legal 
unity  of  the  husband  and  wife,  has  convened 
such  an  estate  into  a  tenancy  in  common;  that 
is,  that  such  a  deed  conveys  a  different  estate 
from  that  which  the  saine  deed  would  have 
created  if  made  prior  to  the  passage  of  the 
Act.  To  this  we  cannot  assent.  It  mistakes 
alike  the  letter  and  the  spirit  of  the  statute,  im- 
puting to  it  a  purpose  never  intended.  The 
design  of  the  Legislature  was  single.  It  was 
not  to  destroy  the  oneness  of  husband  and  wife, 
but  to  protect  the  wife's  property  by  remov- 
ing it  from  under  the  dominion  of  the  husband. 
To  effectuate  this  object  she  was  enabled  to 
own,  use  and  enjoy  her  proi^rty,  if  hers  be- 
fore  mariiage,    as   fully  after   marriage   as 
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before.  And  the  Act  declared  that  if  her  prop- 
erty accrued  to  her  after  marriage,  it  shoald 
be  owned,  used  and  enjoyed  by  her,  as  her  own 
separate  property,  exempt  from  liability  for 
the  debts  and  ennigements  of  her  husbaDd, 
All  this  had  in  t&w  the  enjoyment  of  that 
which  is  hers,  not  the  force  ana  effect  of  the 
instrument  by  which  an  estate  may  be  granted 
to  her.  It  has  nothing  to  do  with  the  nature 
of  the  estate.  The  Act  does  not  operate  upon 
rights  accruing  to  her  until  after  they  haye  ac- 
crued. It  takes  such  rights  of  property  as  it 
finds  theuL  and  regulates  the  enjoyment;  that 
is,  the  enjoyment  of  the  estate  after  it  has 
vested  in  the  wife.  And  the  mode  of  author- 
ized enjoyment  is  significant.  It  is  to  be  as  her 
separate  property  is  enjoyed,  as  property  settled 
to  her  separate  use.  The  Act,  therefore,  no 
more  destroys  her  union  with  her  husband  than 
does  a  settlement  of  property  for  her  separate 
use.  To  a  certain  extent  she  is  enabled,  but  no 
more  than  is  necessary,  to  protect  her  property 
after  it  has  been  acquired.  We  have  held  that 
she  can  convey  her  lands  only  by  joining  in 
deed  with  her  husband.  Fettit  y*  P^eU,  88  Pa. 
118.  This  is  a  clear  recognition  of  the  existing 
unity  of  the  two.  It  neS  not  be  repeated  that 
no  greater  effect  is  to  be  given  to  the  Act  of 
1848  than  its  language  and  spirit  demand.  It 
is  a  remedial  statute,  and  wc  construe  it  so  as 
to  suppress  the  mischief  against  which  it  is 
aimed,  but  not  as  altering  the  common  law  any 
further  than  is  necessary  to  remove  that  mis- 
chief. To  bold  it  as  operating  upon  the  deed 
conveying  land  to  a  wife,  making  such  deed 
assure  a  different  estate  from  what  it  would 
have  assured  without  the  Act,  is  to  lose  sight 
of  th0  legislative  purpose.  Were  we  to  do  so, 
it  would  become,  in  many  cases,  a  means  of 
devesting  her  of  her  property,  instead  of  an  in- 
strument of  protection.  In  the  present  case, 
if  it  has  converted  the  estate  granted  to  Diver 
and  bis  wife  into  a  tenancy  in  common,  it  has 
taken  from  her  her  ownership  and  enjoyment  of 
the  entirety  during  her  husband's  liie«  and  her 
right  of  survivorship  to  the  whole." 

The  case  of  Carver  v.  SmWi,  90  Ind.  222,  is 
a  late  case,  and  equally  explicit  upon  this  sub- 
ject. And  see,  also,  the  latest  New  York  cases 
upon  this  subject. 

As  we  have  before  stated,  the  question  as  to 
who  had  the  control  of  this  property,  or  bow  it 
should  be  controlled  while  Alice  Baker  was 
alive,  is  not  a  question  in  this  case.  The  only 
question  in  this  case  is.  Who  took  the  property 
after  her  death  ?  But  suppose  that  this  question 
flhaU,  nevertheless,  be  considered.  The  right 
or  privilege  or  power  of  the  husband,  at  com- 
mon law,  to  control  the  use  of  the  wife's  real 
estate,  was  never  any  part  of  the  estate  held  by 
either,  but  was  always  simply  a  right  or  priv- 
ilege or  power  growing  out  of  and  found^  upon 
the  marriage  relation.  At  common  law  the 
husband  has  such  right  of  control  over  all  the 
wife's  real  estate,  and  not  merely  over  such  of 
her  real  estate  as  was  held  by  the  two  in  entirety. 
Now,  cannot  this  right  to  control  of  the  wife's 
real  estate  be  chHUged  by  statute  without  abol- 
ishing or  destroying  the  nature  of  the  estate 
held  by  the  husband  or  the  wife,  or  both — the 
inheritance?  Nearly  all  the  authorities  say 
that  this  may  be  done.  May  not  the  common 
law  upon  any  given  subject  be  amended  or 
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altered  by  statute  without  wholly  destroying 
the  entire  oommon  law  upon  that  subject  ?  May 
not  the  comnion  law  on  any  subject  be  alterea 
in  part,  and  left  in  force  in  part? 

The  common  law,  in  this  State,  has  probably 
been  so  amended  that  the  husband  and  wife 
have  an  equal  right  to  control  all  the  land  which 
they  own  in  entirety,  but  in  other  respects  the 
estate  of  entirety  is  probably  precisely  the  same 
as  it  was  before  the  statutes  relating  to  married 
women  took  effect  With  this  change  in  the 
right  of  the  husband  to  control  the  real  estate 
owned  by  his  wife,  or  by  him  and  her  in  entire- 
ty, the  estate  of  entirety  has  become  more  like 
the  ordinary  estate  of  joint  tenancy,  though  it 
is  not  yet  strictly  Uke  such  an  estate.  It  does 
not  matter  in  tJiis  caae,  however,  which  of 
these  two  estates  the  present  ia  or  was.  If  it 
was  either  an  estate  in  entirety  or  an  estate  in 
joint  tenancy,  then  the  claim  of  the  defendant 
m  error  is  untenable.  The  claim  of  the  de- 
fendant in  error  is  tenable  only  upon  the  theory 
that  the  estate  in  the  present  case  was  one  of 
pure  tenancy  in  common. 

It  is  also  urged,  faintly,  but  still  urged,  that 
the  statutes  rdating  to  descents  and  distribu- 
tions have  transformed  the  estate  in  entirety 
into  an  estate  or  tenancy  in  common.  How 
this  has  been  done,  however,  is  not  made  plain. 
It  is  difficult  to  understand  lust  how  any  person 
may  transmit  to  another,  by  death  or  other- 
wise, more  than  such  first  mentioned  person 
ever  owned.  Only  a  descendible  estate  can 
pass  to  an  heir,  tn  estates  in  entirety  held  by 
a  husband  and  wife  each  owns  a  life  estate  in 
the  entire  property,  but  the  statutes  relating  to 
descents  and  distributions  do  not  pretend  to 
affect  such  estates.  They  do  not  enact  that  a 
life  estate  shall  pass  to  an  heir;  and  of  course 
such  an  estate  cannot.  Each  (the  husband  or 
wife)  also  owns  a  contingent  estate  in  fee  sim- 
ple in  the  entire  estate,  based  upon  the  survi- 
vorship of  one  as  to  the  other.  The  itirvivor 
takes  the  whole  estate,  and  the  heirt  of  the 
other  take  nothing.  The  one  who  iies  fint 
renders  it  utterly  imix)sslble  for  the  contingency 
of  survivorship  on  that  one's  part,  the  contin- 
^ncy  upon  which  that  one's  inheritable  estate 
IS  founded,  ever  to  take  place,  and  renders  it  ut- 
terly impossible  for  that  one  ever  to  obtain  any 
inheritable  interest  in  the  property,  or  any  in- 
terest which  could  by  any  possibility  be  trans- 
mitted to  heirs.  By  that  one's  death  that  one's 
contingent  inheritable  estate  is  ended  and  deter- 
mined, and  ended  and  determined  before  any 
absolitte  inheritable  estate  ever  became  vested 
in  him  or  her;  and  hence  that  one,  at  his  or 
her  deaUi,  could  have  nothing  which  could  be 
transmitted  to  heirs. 

There  have  always  been  laws  in  all  the  States 
with  reference  to  descents  and  distributions; 
and  yet  it  has  never  been  supposed  that  such 
laws  prevented  or  hindered  the  creation  of  es- 
tates in  entirety.  Nearly  all  the  courts  hold 
that  estates  in  entirety  may  still  exist,  and  may 
be  created  by  an  ordmarv  deed  of  general  war- 
ranty to  the  husband  and  wife,  and  such  estates 
are  no  more  against  our  present  laws  in  Kansas 
relating  to  descents  and  distributions  than  such 
estates  have  always  been  against  all  other  laws 
concerning  descents  and  distributions  in  this 
and  other  States.  So  far  as  the  homestead  is 
concerned,  our  laws  concerning  descents  and 
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distiibutlons  reooenize  the  riffht  of  the  Burviyor, 
^either  the  husband  or  the  wife,  and  in  whoseso- 
ever name  the  title  may  be  vested,  to  occupy 
such  homestead,  and  the  whole  of  it  after  the 
death  of  the  other.  See  Act  Concerning  De- 
scents and  Distributions,  §a  %  28. 

The  homestead  is  a  kind  of  ''community" 
property.  No  other  statutes  have  been  referred 
•to  as  abolishin/i:  estates  in  entirety,  and  we 
chink  there  are  none. 

Under  the  facta  of  this  case  we  think  that 
Frank  A.  Baker,  an  the  survivor  of  his  wife, 
Alice  Baker,  is  entitled  to  the  entire  estate,  and 
that  no  part  of  the  estate  passed  to  her  heirs. 

T/t€  judgment  of  the  court  beloto  mil  he  re- 
^eraed,  and  eaune  remanded;  vrith  the  order  that 
h^gmentbe  rendered  in  favor  of  the  dtfendant 
•iteluw,  and  againet  the  plaintiff  behw,  for  eoite. 

Johnston*  /.,  concurring. 

Horton,  Ch.  J,,  dissenting: 

At  common  law,  where  real  property  was 
•conveyed  to  the  husband  and  wife  by  deed, 
both  husband  and  wife  were  seised  of  tfie  estate 
thus  granted  per  tout,  et  non  per  my  (by  the 
whole,  and  not  oy  a  part),  as  one  person.and  not 
■as  Joint  tenants  or  tenants  in  common.  The 
«urvivor  became  sole  seised  of  the  entirety  of 
the  estate.  The  reason  why,  under  a  convey- 
jince  to  husband  and  wife,  they  did  not  take, 
either  as  joint  tenants  or  tenants  in  common, 
was  that  they  were,  according  to  principles  of 
•ihe  common  law,  incapable  of  so  taking.  The 
jiuthorities  fully  sustain  this  statement  of  the 
reasons  on  which  the  common-law  rule,  pre- 
•flcribing  the  effect  of  a  conveyance  to  husband 
And  wue,  is  founded. 

Littleton,  after  stating  the  rule,  says  that 
"  The  cause  is,  for  that  the  husband  and  wife 
4ffe  one  person  in  law."    2  Co.  Litt.  187  a. 

Blackstone  sava  that  "  Husband  and  wife 
being  considered  as  one  person,  they  cannot 
take  the  estate  by  moieties,  but  both  are  seised 
-of  the  entirety."    2  Bl.  Com.  182. 

Chancellor  Kent  says :  '  'They  are  not  properly 
Joint  tenants  nor  tenants  in  common;  for  they 
Are  but  one  person  in  law,  and  cannot  take  by 
moieties."  "  This  species  of  tenancy  arises 
from  the  unity  of  husband  and  wifa"  2  Kent, 
Oom.  182. 

So  with  the  adjudged  cases.  Thev  all  pro- 
ceed, not  on  any  supposed  intention  of  the  par- 
ses to  the  conveyance,  but  on  the  sole  ground 
of  the  incapacity  of  husband  and  wife,  who  are 
regaided  as  one  person  in  law,  to  take,  "  during 
^coverture,  separate  estates  in  property  which 
•is  conveyed  to  both  of  thenL**  Oreen  v.  King, 
2  W.  B1.1211;  Jackson  v.  Stetene,  16  Johns.  115; 
Amee  v.  Norman,  4  Sneed  (Tenn.)  692;  Barber 
▼.  Home,  15  Wend.  61|7;  8tuckey  v.  Keefe,  26 
Pa.  897;  Bogere  v.  Benson,  6  Johns.  Ch.  437; 
Pollard  V.  MerriU,  15  Ahi.  174;  4  Kent,  Com. 
862:  1  Greenl.  Cruise,  868,  §§44,  45;  1  Thom. 
€o.Litt.  note,  p.  741;  Bell,  Husband  &  Wife,  896; 
Bredoti'e  (km,  1  Coke,  *76  b,  198,  note  (Thom. 
A  F.  cd.). 

In  accordance  with  this  view  it  has  been 
held,  and  npon  reasoning  entirely  conclusive, 
that  husband  and  wife  cannot  at  common  law, 
by  any  words  in  a  grant  to  them ,  during  covert- 
ure, be  made  either  Joint  tenants  or  tenants  in 
common.    Stuekeyy.  Kerfe,  26  Pa.  897;  Johns- 
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ton  V.  ffart,  6  Watts  &  8.  819;  Dias  v.  Oiorw, 
1  Hoffm.  Ch.  71. 

Therefore  the  statement  in  the  opinion  that, 
under  the  rule  of  the  common  law,  a  dcod 
might  be  executed  to  a  husband  and  wife 
which  would  conirey  to  them  an  estate  in  com- 
mon,  or  in  Joint  tenancy,  is  not  only  not  ad* 
mitted,  but  is  against  the  great  weight  of  author- 
ity ;  and  I  might  say  against  all  reported  English 
cases,  but  a  sinele  one,  upon  which  text  writers 
and  one  court,  in  attempting  to  defend  estates 
in  entirety,  have  built  largely.  See  Stuekey  v. 
Keefe,  supra,  and  the  authorities  there  cited. 

As  a  strong  illustration  that  estates  in  entirety 
are  not  applicable  to  our  society  and  institu- 
tions, I  cite  Dias  v.  Qlocer,  supra.  In  that  aise 
the  conveyance  was  made  to  "  J.  C.  and  P.  C, 
his  wife,  as  tenants  in  common  and  in  equality 
of  estate,  and  not  as  Joint  tenants."  Notwith- 
standing the  purpose  and  intention  of  all  the 
parties  to  the  conveyance,  it  was  dccideil  that, 
under  the  common  law,  the*convc^ancc  was 
not  permitted  to  have  any  operation  in  creating 
a  tenancy  in  common.  The  words  ' '  as  tenants 
in  common"  and  "entirety  of  estate,  and  not 
as  Joint  tenants,"  were  rendered  nugatory  by 
the  incapacitv  of  the  husband  and  wife,  under 
the  common  law,  to  take  as  tenants  in  common. 

One  of  my  objections  to  establishing  or  rec- 
ognizing estates  in  entirety  in  this  State  is  that 
it  is  not  in  consonance  with  our  laws  that  the 
intention  of  the  parties  to  a  conveyance  to  a 
husband  and  wife  cannot  have  any  operation. 
The  adoption  of  estates  in  entirety  determines 
the  incapacity  of  husband  and  wife  to  take  ei- 
ther as  Joint  tenants  or  tenants  in  common.  2 
Kent.  Com.  182;  4  Kent,  Com.  882. 

There  are  citations  in  the  opinion,  from 
Bishop,  Washburn  and  Chancellor  Kent,  at- 
tempting to  support  the  rule  that  even  at  com- 
mon law  it  is  competent  to  malve  husband  and 
wife  tenants  in  common  by  proper  words  in 
the  deed  or  devise  by  which  they  take. 

The  case  of  McDermott  v.  French,  15  N.  J 
Eq.  78,  is  also  referred  to  for  Xhe  same  reasqp. 

The  citation  from  Bishop  is  based  upon 
Wales  V.  Coffin,  13  Allen,  218.  and  the  New 
Jersey  case  of  McDermott  y,  French,  supra,  and 
one  English  case  [  Webb  v.  Bussel,  8  T.  R.  893] 
referred  to  in  1  Preston  on  Estates,  182,  and  also 
in  2  Preston  on  Abstracts,  41. 

The  Massachusetts  case  decides  "That,  by 
common  law,  a  deed  or  devise  to  husband  and 
wife  creates  one  indivisible  estate  in  them  twth, 
and  the  survivor  of  them,  not  because  of  their 
supposed  incapacity  to  hold  in  moieties,  but 
because,  such  being  presumed  to  be  the  inte^i- 
tion  of  the  parties,  the  law  holds  the  estate  to 
be  limited  accordingly."  This  last  conclusion 
of  the  decision  is  contrary  to  Blackstone  and  all 
the  other  common-law  authorities.  The  English 
case  in  2  Preston  on  Abstracts,  41,  is  the  author- 
ity for  the  citation  from  Kent.  Washburn  gives 
as  his  authority  the  New  Jersey  case  only. 
The  New  Jersey  case  is  founded  upon  the  ci- 
tation from  Kent  and  the  English  case  in  Pres- 
ton. 

The  assistant  vice-chancellor.  In  Duu  v. 
Olover,  supra,  very  conclusively  questions  the 
solidity  of  Mr.  Preston's  opinion.  He  observes: 
'It  is  true  that  Mr.  Preston  says  (1  Prest.  Est. 
182):  'In  point  of  fact,  and  agreeable  to  natu- 
ral reason,  the  husband  and  wife  are  distinct 


440 


Kansas  Suprbhb  CoimT. 


Dbc.^ 


and  individual  persons,  and,  accordiogly, 
when  lands  are  granted  to  tbem  as  tenants  m 
common,  thereby  treating  them  without  any 
resect  to  their  social  union,  the^  will  hold  by 
moietieSiSR  other  distinct  and  individual  persons 
would  do.'  He  cites  1  Inst.  187  b,  only.  I  find 
nothing  in  the  place  referred  to  bear  ins:  upon 
this  position,  unless  it  be  the  rule  luia  down 
that  if  a  man  makes  a  lease  to  A,  and  to  a  bar- 
on wad  feme — that  is  to  A  for  life,  to  the  hus- 
band in  tail,  and  to  the  feme  forbears — ^in  this 
case  it  is  said  that  each  has  a  third  part  in  re- 
spect to  the  severalties  of  their  estates. 

"Id  Mr.  Preston's  work  on  Abstracts  (vol.  2, 
p.  41)  he  states  this  position  more  reservedly: 
•And  even  a  husband  and  wife  may,  by  ex- 
press words  (at  least,  so  the  law  is  unaerstood), 
be  made  tenants  in  common,  by  a  gift  to  them 
during  coverture.'" 

Therefore  the  citations  from  Bishop,  Wash- 
bum,  Kent  and  the  Kew  Jersey  report  are 
yirtuall;^  based -upon  the  single  English  case 
which  is  contrary  to  all  the  English  and 
common  law  decisions,  and  is  not  held  by 
Vice- Gil anceUor  Hoffman  as  good  authority. 
If  it  be  conceded  that  a  conveyance  can  be 
made  to  husband  and  wife,  under  the  com- 
mon law,  by  proper  words,  so  as  to  create 
them  tenants  in  common,  then  the  reason  on 
which  the  rule  of  an  estate  in  entirety  was 
founded  has  ceased  to  exist,  and,  there  being 
no  reason  for  the  rule,  such  estate  should  not 
be  adopted  or  recognized:  "for,"  says  Black- 
stone,  "husband  and  wife  being  considered  as 
one  person  in  law,  they  cannot  take  the  estate 
by  moieties,  but  both  are  seised  of  the  entirety 
per  tout,  et  nonper  my,** 

Again;  as  one  of  the  reasons  for  the  recogni- 
tion of  estates  in  entirety,  it  is  suggested  in  the 
opinion  that  such  a  rule  is  beneficial  to  married 
women,  because  the  life  tables  show  the  ex- 
pectancy of  life  for  women  is  greater  than  for 
men  of  the  same  age  and  health.  In  this  case 
the  wife,  Mrs.  Alice  Baker,  died  before  her 
husband,  and  it  will  be  no  satisfaction  to  her 
children  to  be  informed  that  they  are  denied 
the  right  to  inherit  any  part  of  the  estate  their 
mother  had  in  her  property  in  her  lifetime,  be- 
cause, as  a  general  rule,  estates  in  entirety  do 
not  take  away  from  married  women  their 
rights  or  privileges.  This  denial  of  inheritance, 
in  my  opinion,  is  in  conflict  with  chapter  88, 
Compiled  Laws  1885,  being  the  Act  relating  to 
descents  and  distributions.  Section  28  of  that 
chapter  reads: 

"All  the  provisions  hereinbefore  made  in  re- 
lation to  a  widow  of  a  deceased  husband  shall 
be  applicable  to  the  husband  of  a  deceased 
wife.  Each  is  entitled  to  the  same  rights  or 
portion  in  the  estate  of  the  other,  and  like  in- 
terests shall  in  the  same  manner  descend  to 
their  respective  heirs.  The  estates  of  dower 
and  by  curtesy  are  abolished."  And  section 
29  reads:  "...  Children  of  a  deceased  parent 
Inherit  in  equal  proportions  the  portion  their 
fatheror  mother  would  have  inherited  if  living." 
See  also  the  other  sections  of  said  chapter  88. 

But  I  do  not  accept  the  conclusion  announced, 
that  estates  in  entirety  are  beneficial  to  married 
women  on  account  of  the  life  tables.  While 
some  of  these  tables  show  that  the  expectancy 
of  life  for  women,  including  married  and  single, 
is  greter  than  that  for  men,  all  of  the  tal)lcs 
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show  that  from  the  r-c^c  of  ten  to  thirty -five  the 
female  rate  of  mortality  exceeds  tlie  male.  10 
Chambers'  Encyclopedia,  2. 

It  is  also  shown,  bv  the  experience  of  assur- 
ance officers,  that,  while  female  annuitants  are- 
longer  lived  than  male,  female  assured  lives 
are  no  better.  Id.  The  majority  of  women 
who  ever  marry  are  married  before  they  reach 
the  age  of  thirty-five,  the  greater  numoer  un- 
der thirty.  Therefore  the  life  tables  do  not 
show  conclusively  that  the  expectancy  of  life 
for  wives  is  greater  than  that  for  men.  The 
ratio  of  male  to  female  mortality  differs  consid- 
erably at  different  ages. 

A  very  large  number  of  decided  cases  are 
cited  as  supporting  estates  in  entirety.  These 
authorities,  however,  are  not  to  be  accepted  as 
conclusive  in  this  State:  First,  The  Constitu- 
tion and  Statutes  of  Kansas  are  more  liberal 
than  those  of  many  States  in  recognizing  the 
rights  and  privileges  of  women.  Second.  The 
courts  generally  have  been  very  slow  in  con- 
ceding the  wife  to  be  the  companion  and  equal 
of  the  husband,  and  entitled  to  enjoy  equally 
with  him  the  rights  of  property. 

Under  the  ancient  doctrine  of  the  common 
law,  where  estates  in  entirety  originated, the  hus- 
band and  wife  were  not  only  one  person  in  law» 
but  the  very  being  or  legal  existence  of  the 
woman  was  suspended  during  the  marriage,  or 
at  least  was  incorporated  and  consolidated  into- 
that  of  the  husband,  under  whose  wing,  pro- 
tection and  cover  she  performed  everything, 
and  is  therefore  called,  in  law  French,  a  feme 
covert— fcemina  tiro  eooperta;  and  was  said  to 
be  covert  baron,  or  under  the  protection  and  in- 
fluence of  her  husband,  her  baron  or  lord;  and 
her  condition  during  her  marriage  was  called 
her  coverture.    1  Cooley,  Bl.  8d  ed.  442. 

In  this  State  a  husband  and  wife  are  two  in- 
dependent persons,  and  the  husband  has  no 
more  immediate  interest  or  control  over  the 
property  of  the  wife  than  any  other  person. 
Our  system  of  marriage  literally  implies  the 
equality  of  the  husband  and  wife;  the  integrity 
and  individuality  of  each;  the  mutual  obliga- 
tion in  which  love  and  duty  find  no  bondage; 
the  division  of  labor;  and  the  multiplication 
and  flOiaring  of  happiness. 

"Marriage  involves  neither  the  assumption 
of  indebtedness,  nor  the  acquisition  of  property. 
A  married  woman  may  contract  and  be  con- 
tracted with  concerning  her  separate  real  and 
personal  property;  sell,  convey  and  incumber 
the  same;  sue  and  be  sued  without  reference 
thereto— in  the  same  manner,  and  to  the  same 
extent,  and  with  like  effect,  and  as  freely  us 
any  otner  person  may  in  regard  to  his  or  her 
real  or  personal  property.  She  may  purchase 
property  from  her  husband,  i)erform  labor  and 
services  on  her  sole  and  separate  account.  She 
has  the  same  control  of  her  person  and  property 
as  her  husband.  She  has  the  same  right  as  to 
the  nurture,  education  and  control  of  ner  chil- 
dren, and  also  the  same  rights  in  the  possession 
of  the  homestead.  Knaggs  v.  Mastin,  9  Kan. 
532;  Tallman  y,  Jones,  18  Kan.  488;  Going  v. 
Orns,  8  Kan.  85;  Larimer  ▼.  FOley,  10  Kan. 
298;  Butler  v.  Butler,  21  Kan.  526.  She  may 
participate  in  all  city  elections,  attend  caucuses,, 
nominate  candidates,  and  vote  for  such  per- 
sons and  principles  as  her  Judgment  dictates. 
In  fact,  in  Kansas  a  woman  is  in  nearly  all 
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marten  accorded  civil  and  political  equality 
with  maD.  Slie  is  not  his  servant,  nor  his 
slave."  State  v.  Walker,  86  Kan.  811.  *  See 
chapter  62,  Comp.  Laws  1885. 

Tiien  again,  this  court  heretofore  has  been 
fearless  in  disregarding  doctrines  founded  upon 
circumstances  peculiar  to  England,  but  not  ap- 
plicable to  the  Bocieiy  and  instiluiioos  of  this 
country. 

In  Sitnpson  v.  Mundee,  8  Kan.  172,  as  far 
back  as  186«^,  this  court  wiped  out  the  "  inde- 
scribable myth  "  know  as  the  "  English  Vend- 
ors' Lien,"  although  the  great  weight  of  au- 
thorities, under  the  common  law,  recognized 
and  enforced  it. 

In  A'orris  v.  Corkttt,  82  Kan.  409,  notwith- 
standing the  numerous  decisions  of  various 
States  that  the  husband  is  liable  for  the  torts  of 
his  wife,  under  the  common  law,  this  court  held 
that,  cousiderin^^  the  liberal  provisions  of  the 
statutes  regarding  married  women,  the  com- 
mon-law rule  was  changed,  and  that  the  hus- 
band was  not  liable  for  slanderous  words  spoken 
by  his  wife. 

In  Butler  v.  Bntler,  21  Kan.  521,  the  writer 
of  that  opinion  inclined  to  the  belief  that,  not- 
withstanding the  great  weight  of  authority  un- 
der the  common  Taw,  a  voluntary  conveyance 
by  a  woman,  just  prior  to  her  marriage,  without 
the  knowledge  of  the  husband,  was  not  a  fraud 
upon  his  marital  rights.  This  upon  the  ground 
that  the  rights  and  privileges  of  married  women 
have  been  so  changed  by  the  laws  of  the  State 
from  the  common  law  that  the  reason  for  anv 
such  rule  failed,  and  therefore  the  rule  itself 
ceased. 

The  case  of  Diver  v.  Diver,  56  Pa.  106,  in 
which  the  opinion  was  written  by  Mr,  Jvstice 
Strong,  afterwards  one  of  the  Justices  of  the 
Supreme  Court  of  the  United  States,  is  strong!  v 
relied  upon.  That  decision,  however,  us 
founded  upon  the  case  of  Pettit  v.  Fretz,  33  Pa. 
1118,where  theMarried  Woman's  Act  of  Pennsy- 
vania  is  so  construed  as  not  to  give  the  wife  the 
absolute  right  to  dispose  of  her  estate  as  &feme 
Bote.  To  show  that  the  decision  is  not  appli- 
cable to  our  State,  I  merelv  quote  a  part  of  the 
opinion :  "If  the  Marriedi  Woman's  Act  of 
April  11,  1848,  were  literally  interpreted  .  .  . 
we  could  not  fail  to  see  that  it  would  work  a 
repeal  of  our  old  statutes  of  conveyancing, 
which  the  Legislature  had  exhibited  no  inten- 
tion to  repeal;  that  it  would  change  the  law  of 
actions;  that  it  would  expose  wives  continually 
to  the  hazards  of  barter  and  business,  without 
that  aid  and  protection  which  the  common  law 
entitled  her  to  receive  from  her  husband;  that 
it  would  dethrone  him  from  the  headship  of  the 
family,  take  her  thoughts  and  time  from  the 
care  of  the  family,  and  introduce  confusion  and 
discord,  which  would  in  their  turn  entail  upon 
the  public  evils  tenfold  greater  than  those 
which  the  statute  was  intended  to  remedy  .  .  . 
The  marria^  relation  is  the  foundation  of  our 
social  or^nization.  If  we  are  not  to  stand  by 
the  '  ancient  landmarks/  while  the  Le^slature 
leaves  them  untouched — if,  taking  the  words  of 
the  enactment,  we  are  to  run  them  out  into  all 
possible  constructions,  however  attenuated, 
and  however  remote  from  the  great  central  idea 
—we  shall  substitute  a  judicial  system  of  con- 
cubinage in  Pennsylvania  for  the  common-law 
relation  of  marriage;  for  so  soon  as  the  mate- 
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rial  interests  of  the  relation  are  severed  at  all 
points,  and  for  all  purposes,  marriage  will  be- 
come a  mere  partnership  of  convenience,  to  be 
formed  and  dissolved  like  other  partnerships 
when  the  partners  think  they  can  ao  better  for 
themselves."  Therefore  the  decision  of  Diver 
V.  i)t9er,when  construed  in  connection  with  the 
decision  of  Pettit  v.  FreUi,  supra,  therein  re- 
ferred to,  is  no  authority  for  this  court  to  fol- 
low. 

This  court,  unlike  the  Pennsylvania  Courts, 
has  never  dwarfed  or  limited  by  construction 
the  statutes  respecting  the  rights  of  married 
women,  for  fear  **  that  it  would  dethrone  the 
husband  from  the  headship  of  the  family,  take 
the  thoughts  and  time  of  the  wife  from  the  care 
of  the  family,  and  introduce  confusion  and  dis- 
cord, which  would  in  their  turn  entail  upon  the 
public  evils  tenfold  greater  than  those  which 
the  statutes  were  intended  to  remedy."  The 
statute  concerning  the  common  law  reads: 
•*  The  common  law,  as  modified  by  constitu- 
tional and  statutory  law,  judicial  decisions  and 
the  condition  and  wants  of  the  people,  shall 
remain  in.  force  in  aid  of  the  General  Statutes 
of  this  State;  but  the  rule  of  the  common  law 
that  stututes  in  derogation  thereof  shall  be 
strictly  construed  shall  not  be  applicable  to  any 
general  statute  of  this  State;  but  all  such  stat- 
utes shall  be  liberally  construed  to  promote 
their  object."  Section  3,  chap.  119,  Comp.  Laws 
1885. 

In  this  State,  as  I  have  already  shown,  the 
statutes  and  decisions  recognize  the  separate  ex- 
istence of  the  wife,  her  separate  property,  her 
separate  contracts  and  her  separate  suits. 
Therefore  the  nice  distinction  created  in  the 
ancient  books  of  estates  in  entirety  are  not,  in 
I  my  opinion,  in  line  with  our  constitutional  and 
;  statutory  law,  judical  decisions  and  the  condi- 
tion and  wants  of  the  people.  In  the  language 
of  the  old  Massachusetts  Statute  (1785,  chap. 
62):  "Tenancies  in  common  are  more  benefit 
cial  to  the  Commonwealth  and  more  in  con- 
sonance with  the  genius  of  Republics."  In  1 
Swift,  Syst.  272,  Judge  Swift  remarks  that  the 
odious  and  unjust  doctrine  of  survivorship  waa 
never  adopted  in  his  State.  In  my  view  I  am 
supported  by  the  decisions  of  many  strong  and 
able  courts: 

In  Cooperv. Cooper,  76  111.  57,  it  was  said  that 
*' Under  the  legislation  of  this  State,  giving 
married  women  the  right  to  acquire  property, 
and  hold  the  same  free  from  their  husband'a 
control,  the  reason  for  the  rule  which  holds  that 
a  conveyance  to  husband  and  wife  makes  them 
tenants  by  the  entirety,  with  right  of  survivor- 
ship, has  ceased  to  exist,  and  they  will,  in  thi» 
State,  take  and  hold  as  tenants  In  common." 

In  Hoffman  v.  Stigers,  28  Iowa,  302,  it  was 
held  that  '*  Under  our  law  joint  tenancies,  and 
in  entirety,  are  not  favored,  and  a  conveyance 
to  two  or  more  persons  in  their  own  right 
creates  a  tenancy  in  common,  unless  a  contrary 
intent  is  expressed.  And  this  rule,  under  our 
statute,  applies  to  a  conveyance,  whether  by 
judgment  or  deed,  vesting  the  estate  in  a  hus- 
band and  wife  jointly."  In  the  opinion  in  that 
case  it  was  also  said :  "And  as  the  courts  ia 
most  of  the  States  condemn  entailments  or  per- 
petuities,  so  we  do  and  should  joint  tenancies^ 
or  at  least  their  common-law  incident — the 
right  of  survivorship." 
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T  J  (Uark  ▼.  Clark,  66  N.  H.  105,  U  waa  de- 
cided that  tenancies  by  entirety  became  inoper- 
atiye  by  the  passage  of  the  Act  of  1800  in  rela- 
tion to  married  women.  In  that  opinion  it  was 
caid:  *'  It  appears  that  the  testator  died  in  18(S2, 
after  the  Act  in  regard  to  the  estates  of  married 
women  took  effect,  whereby  married  women, 
«o  far  as  their  property  not  derived  from  their 
husbands  was  concerned,  became  practically 
■endowed  with  the  rights  and  suLlect  to  the 
liabilities  of  unmarri^  women.  That  myste- 
rious joint  tenancy,  in  which  the  subtle  ^enus 
^f  the  English  reai  law  so  much  delighted  itself, 
where  the  tenants  took  not  per  my  et  per  f out, hxii 
by  entireties,  could  no  longer  arise.  The  exist- 
ence of  a  married  woman,  so  far  as  her  prop- 
<erty  is  concerned,  is  no  longer  by  our  law 
merged  into  that  of  her  husband;  but  she  has 
become  a  separate  being,  endowed,  so  far  ias  her 
separate  estate  is  concerned,  with  the  powers 
4Uid  subjected  to  the  liabilities  of  unmarried 
women.*' 

In  WaUhaU  ▼.  Ooree,  86  AU.  728,  the  syllabus 
ceads:  "At  common  law,  under  a  devise  to  hus- 
band and  wife  during  coverture,  the  entire  estate 
vested  in  both  of  them  as  one  person,  and  on  the 
^eatb  of  either  continued  in  the  survivor;  but 
under  the  statutes  of  this  State  creating  and  reg- 
ulating the  separate  estates  of  married  women 
(Code,  g§  1981-1997),  such  devise  creates  the 
aame  estate  in  the  parties  as  if  it  bad  been  made 
before  coverture.  On  the  death  of  the  wife  in- 
testate, her  undivided  moiety  descends  to  her 
heirs  at  law,  subject  to  the  statutonr  rights  of  her 
surviving  husband  during  his  life;  and  on  the 
subsequent  death  of  the  hueband  the  wife's  heirs 
4)ecome  entitled  to.  the  possession  of  her  undi- 
vided moictv."    In  that  opinion  it  was  said: 

"Article  S,  chap.  1,  tit.  6,  pt.  2,  of  the  Code, 
•relates  expressly  to  separate  estates  of  married 
women.  Code,  p.  880.  The  seventeen  sections 
which  compose  that  article  embody  the  prin- 
-ciples  of  a  new  policy  with  refereoce  to  mar- 
ried women,  which  was  unknown  to  the  com- 
mon hiw.  Smith  v.  Smith,  80  Ala.  648.  One 
of  the  principles  embodied  in  the  provisions  of 
the  Code  here  referred  to  is  that  the  distinct 
•existence  of  the  wife  as  a  legal  person  is  so  far 
recognized  as  to  enable  her  to  take  an  estate 
«eparate  from  her  husband.  Code,  ^§1982, 
1988  "  etc. 

In  Whi'ttleseu  v.  FuU&r,  11  Conn.  887, 1  find 
the  following  language:  "  But  it  is  said  that  al- 
though this  estate  has  all  the  .incidents  of  a 
Joint  tenancy,  yet  that  the  relation  of  husband 
and  wife  is  sudi  that  they  cannot  receive  an 
estate  by  moieties,  but  that  each  must  be  seised 
of  the  entirety,  and,  of  course,  that  no  part  of 
the  property  so  held  can  be  conveyed  by  one  of 
them.  And  that  such  is  the  doctrine  of  the 
English  books  cannot  be  doubted.  Husband 
and  wife  cannot  take  by  moieties,  during  the 
-coverture,  and  he  has  no  power  to  sever  the 
Jointure,  nor  to  dispose  of  any  part  of  the  land 
.  .  .  And  the  reason  given  is  that  husband 
and  wife  are  one.  If  that  were  the  real  reason, 
it  is  very  difficult  to  see  why  a  deed  to  the  wife 
would  not  be,  in  effect,  a  deed  to  the  husband 
and  wife,  and  vice  verm  ...  But  in  Connec- 
ticut we  cannot  learn  that  it  was  ever  recog- 
nized as  a  law  of  our  State.  On  the  contrary, 
eo  far  as  we  are  informed,  deeds  or  devises  of 
lands  to  husband  and  wife  have  been  consid- 
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cred  as  vesting  the  estate  conveyed  in  the  same 
manner  as  to  other  persons.  The  wife  having 
a  separate  existence,  so  as  to  be  able  to  take  by 
a  deed  to  herself,  her  identity  has  not  been  con- 
sidered as  destroyed,  from'  the  fact  thaf  the 
conveyance  was  to  her  and  to  her  husband,  by 
one  and  the  same  instrument  Estates  have 
been,  as  we  believe,  frequently,  and,  so  far  as 
we  are  informed,  uniformly,  settled  upon  that 
principle;  and,  although  no  a  1  judged  case  has 
been  shown  upon  this  subject,  this  practical 
construction  is  in  such  strict  accordance  with 
the  common  understanding,  so  conformable  to 
the  simplicity  of  our  practice,  and  to  the  gen- 
eral principles  of  our  law,  and  has  been  so  long 
acquiesced  in,  as  to  afford  high  evidence  of 
the  question  having  been  settled  by  the  highest 
authority." 

In  Ohio  it  was  held,  in  1826,  that  joint  ten- 
ancy never  existed  in  that  State,  and  ttiat  a  de- 
vise made  to  husband  and  wife  ^es  them  the 
rights  of  tenancy  in  com  moo.  The  court.  In 
speaking  of  joint  tenancy,  says:  "  The  reasons 
which  give  nse  to  this  description  of  estate  In 
England  never  existed  with  us.  The  right  of 
survivorship  is  not  founded  in  principles  of  nat- 
ural justice,  nor  in  any  reason  of  policy  appli- 
cable to  our  society  and  institutions;  but,  on 
the  contrary,  it  is  adverse  to  the  understandings, 
habits  and  feelings  of  the  people."  Sergeant 
V.  Steinberger,  2  Ohio,  805. 

In  Penn  v.  Cox,  16  Ohio,  80,  it  was  held  that 
the  doctrine  of  survivorship  did  not  apply 
where  the  land  had  been  sola  to  the  husband 
and  wife,  and  that  the  Act  regulating  descents 
and  distributions  embraced  the  whole  subject 
of  descents,  and  was  intended  to  provide  for 
all  cases.     Wtleon  v.  Fleming,  13  Ohio,  68. 

In  Meeker  v.  Wriglit,  76  N.  Y.  262,  it  was  de- 
cided  that  "  Where,  since  the  passage  of  the 
Act  of  1860  coDcerninff  the  rights  and  liabilities 
of  husband  and  wife,  lands  have  been  conveyed 
to  the  husband  and  wife  jointly,  without  any 
statement  in  the  deed  as  to  the  manner  In 
which  the  grantee  shall  hold,  they  are  tenants 
in  common." 

Subsequently,  in  Bertles  v.  Nunan,  92  N.  T. 
162,  that  decision  was  overruled  by  a  divided 
court.  The  reasons,  however,  given  for  that 
decision  do  not  apply  in  this  State;  for  in  the 
opinion  it  is  stated  that,  under  the  Statutes  of 
New  York,  "The  ability  of  the  wife  to  make 
contracts  is  limited.  Her  general  engagements 
are  absolutely  void,  and  she  can  bind  herself 
by  contract  only  as  she  is  expressly  authorized 
to  do  80  by  statute.  A  husbana  still  has  hia 
common-law  right  of  tenancy  by  the  curtesy. 
Although  section  7  of  the  Act  of  1860  author- 
izes  a  married  woman  to  maintain  an  action 
against  any  person  for  an  injury  to  her  person 
or  character,  yet  we  have  held  that  she  cannot 
maintain  an  action  against  her  husband  for 
such  an  injury;  and  so  it  was  held,  notwith- 
standing the  Acts  of  1848,  1849  and  1860,  that 
the  common-law  disability  of  husband  and  wife 
growing  out  of  their  unity  of  person  to  convey 
to  each  other  still  existed.  White  y.  Wager^ 
25  N.  Y.  388;  Winans  v.  Pedfles,  82  N.  Y.  428; 
Meeker  v.  Wright,  76  N.  Y.  262,  270. 

It  is  believed,  also,  that  the  common-law  rules 
as  to  the  liability  of  the  husband  for  the  torts 
and  crimes  of  his  wife  are  still  substantially  in 
force."    See,  to  the  contrary,  the  decisions  of 
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4his  court  already  quoted,  and,  among  others, 
NottU  v.  CorkiUt  9upra. 

It  is  daimed,  however,  that  some  of  the  de- 
•dsions  favorable  to  the  view  I  maintain  are  not 
in  point,  because  of  express  statutes  concern- 
ing joint  tenancy  and  tenancy  in  common.    If 

1  read  these  decisions  correctly,  several  of  them 
■are  made  solely  upon  the  ground  that  the  stat- 
utes giving  to  the  wife  her  separate  property 
rescind  or  abrogate  the  rule  that  a  conveyance 
to  husband  and  wife  makes  them  tenants  by 
the  entirety,  with  right  of  survivorship.  Fur- 
ther than  this,  it  has  been  expressly  decided  by 
'Courts  adopting  estates  in  entirety  that  statutes 
-abolishing  joint  tenancy  have  no  application  to 
4i  joint  estate  of  husband  and  wife,  or  an  estate 
in  entirety.  Diver  v.  Differ,  w/pra.  In  that 
-case  it'  was  said:  "  Nor  does  the  Act  of  March 
31,  1812,  which  abolished  survivorship  among 
joint  tenants,  apply  to  such  an  estate  [in  entire- 
ty], for  it  is  not  a  joint  tenancy." 

in  Marburg  v.  Ocie,  49  Md.  402,  which  is  a 
•decision  sustaining  estates  in  entirety,  it  was 
«aid:  "  The  Code,  art.  49,  §  12,  being  the  cod- 
ification of  the  Act  of  18^2,  chap.  162,  pro- 
vides that  no  instrument  of  conveyance  shall 
be  construed  to  create  a  joint  tenancy,  unless 
it  is  expressly  provided  that  the  property  shall 
l)e  held  in  joint  tenancy.  But,  as  we  have 
•seen,  the  estate  conveyed  to  husband  and  wife 
in  a  deed  like  the  one  before  us  is  not  to  tlicm 
4is  joint  tenants  at  the  common  law,  and  hence 
the  statute  just  referred  to  does  not  affect  or 
apply  to  such  an  estate  as  that  conveyed  to 
thus  band  and  wife.  This  has  been  expresslyso 
held  by  this  court,  in  the  case  of  Crfrft  v.  wiU 
■eox,  4  Qill,  504.  Similar  statutes  to  our  own 
•exist  in  a  large  number  of  the  States  of  the 
Union,  converting  joint  tenancies  at  the  com- 
mon law  into  tenancies  in  common,  except 
where,  in  the  instrument,  it  is  otherwise  ex- 
pressly declared;  and  the  invariable  construc- 
tion has  been  that  they  do  not  apply  to  or  af- 
fect the  peculiar  estate  taken  by  husband  and 
wife  under  a  deed  to  them  jointly."  4  Kent, 
Com.  863. 

i  iieretore,  if  the  decisions  adopting  or  sus- 
taining estates  in  entirety  are  to  be  followed, 
the  variooa  statutes  referred  to  in  the  opinion 
concerning  joint  tenancy  and  tenancy  in  com- 
mon cannot  have  much  force,  because  estates 
in  entirety  are  founded  upon  the  incapacity  of 
the  husband  and  wife  to  take  s€i)arately,  or  by 
moieties,  and  in  these  statutes  estates  in  entire- 
ty are  not  expressly  stated.  If  the  doctrine 
of  estates  in  entirety  be  the  proper  one,  then 
the  statutes  referring  to  conveyances  made  to 
two  or  more  are  not  applicable  to  estates  in  en- 
tirety, because  those  estates  are  also  founded 
upon  the  doctrine  that  husband  and  wife  are 
one  in  law,  and  one  only.  Therefore  convey- 
ances to  two  or  more  do  not  appW*  to  a  convey- 
ance made  to  husband  and  wife,  if  they  are 
only  one  in  law. 

Again,  at  common  law,  the  riffht  to  control 
the  possession  of  the  estate  of  the  wife  under 
sucn  a  conveyance,  during  their  joint  lives,  is 
in  the  husband,  as  it  is  when  the  wife  is  sole 
seised.  The  husband,  by  that  law,  has,  during 
coverture,  the  usufruct  of  all  the  real  estate 
which  his  wife  has  in  fee  simple,  fee  tail,  or 
for  life.  So,  also,  imder  the  common  law,  the 
husband  has  the  right  to  make  a  lease  of  the 
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estate  conveyed  in  fee  to  him  and  his  wife, 
which  will  be  good  against  the  wife  during 
coverture,  and  will  fail  only  in  the  event  of  his 
wife  surviving  him. 

This  view  of  the  common  law  is  stated  by 
Mr,  Chi^  Justice  Nelson,  in  Barber  v.  Harris, 
15  Wend.  616.  Where  a  deed  of  real  estate  is 
mode  to  the'husband  and  wife,  "Each  is  seised 
of  the  entirety;  but,  being  one  person,  there 
can  be  no  moiety  or  separate  estate  between 
them,  and  the  husband,  therefore,  cannot  for- 
feit or  aliene  the  estate,  because  the  whole  of  it 
belongs  to  the  wife  as  well  as  to  him  .  .  . 
During  the  life  of  the  husband  he  undoubted- 
ly has  the  absolute  control  of  the  estate  of  the 
wife,  and  can  convey  or  mortgage  it  for  that 
period." 

Mr,  Ghief  Justice  Beasley,  in  Washburn  v. 
Bums,  84  N.  J.  L.  18,  announces  the  doctrine 
to  be,  "  When  an  estate  in  land  is  vested  in 
husband  and  wife  as  an  entirety  under  the  com- 
mon law,  the  husband  is  entitled  to  the  use 
and  possession  of  the  property  during  the  joint 
lives  of  himself  and  wife.  During  this  period 
the  wife  has  no  interest  in  or  control  over  the 
property."  See  also  Pray  v.  Stebbins,  1  New 
Eng.  Rep.  521,  141  Mass.  219:  Topping  v.  Sad- 
ler, 5  Jones  (N.  C),  857;  Jones  v.  Strong,  6 
Ired.  L.  867. 

This  view  of  the  matter  is  contrary  to  the 
decision  in  Diver  v.  Diver,  supra,  but  that  de- 
cision upon  the  power  of  the  wife  to  use  and 
possess  the  property  conveyed  to  her  and  her 
husband,  during  coverture,  is  in  conflict  with 
the  majority  of  decisions  recognizing  estates  in 
entirety. 

If  we  are  to  follow  precedent  in  preference 
to  principle,  and  adopt  the  old  law  of  Great 
Britain  concerning  estates  in  entirety,  it  seems 
to  me  that  the  weight  of  authority  should  also 
be  followed  to  the  effect  that  the  wife  has  no 
interest  or  control  over  such  estate  during  the 
joint  lives  of  herself  and  husbnnd.  The 
ancient  theory  that  husband  and  wife  are  one 
person  in  law.  and  one  only,  in  view  of  our 
society  and  institutions,  is,  in  my  opinion,  a 
mere  fiction  or  m^'tb,  without  any  substance 
or  reason,  which  it  is  useless  and  illogical  to 
perpetuate.  If  husband  and  wife,  in  taking, 
holding  and  possessing  property,  are  two  per- 
sons, instead  of  one  only,  as  our  Constitution 
and  laws  recognize,  and  if  husband  and  wife 
can  take  the  estate  by  moieties,  as  our  laws 
permit,  then  the  reason  for  the  existence  of  an 
estate  in  entirety  has  wholly  ceased,  and  such 
estates  should  not  be  recognized  in  this  State. 
Such  an  estate  was  called  *'  an  oasis  in  the  des- 
ert of  the  common  law,"  when  that  law 
conferred  wealth  and  power  upon  the  husband, 
and  poverty  and  dependence  upon  the  wife. 
But  in  the  condition  of  things  under  our 
Constitution,  laws  and  society,  the  excuse 
or  reason  for  such  estates  is  not  to  me  appar- 
ent. 

For  the  foregoing  reasons  I  wholly  dissent 
from  the  views  expressed  in  the  opinion,  and 
also  dissent  from  the  judgment  rendered.  I 
think  Frank  A.  Baker  and  Alice  Baker,  his  wife, 
were  tenants  in  common,  and.  not  tenants  in 
entirety,  of  the  premises  conveyed  to  them  by 
Joshua  Baker  on  November  28,  1877,  and 
therefore,  that  the  judgment  of  the  trial  court 
should  be  affirmed. 
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.ircJudiCBordlged- 
age."  DCed  not  allego  that  the  service  for  wbloh 
a  diaer«iit  rate  waa  charired  was  rendered  "under 
substanttally  similar  alrcumataucea  and  condi- 
tions"—those  words  belogonlyfoundlntbo  fourth 
sectiOD,  In  relation  to  greater  oharga  tor  shorter 

t.  A  count  under  tbe  third  section  ia  auf- 

flclent  If  It  shows  with  requisite  certainly  by  any 
apt  lancniage  ttiat  the  accused  bas  oominitled  an  , 


act  wliloh  eivtti  one  shipper  or  class  of  Fihipper* 
an  odTanlage,  orfubJectsutheiBtoadlfAdvantHiin. 

I A  count  under  the  third  section,  i^burit- 
ingtbeBubjectlooof  a  certain  locality  to  an  un- 
due prejudice,  bj  cbarvlnfr  Its  merchants  a  liluher 
late  for  tnuisporting  property  to  a  oerCalu  ]>olut 
than  was  exacted  frum  residents  of  a  oortalu  other 
locality,  must  show  wltb  precision  tbat  the  lower 
mte  was  for  transportaUoii  bctweeD  the  same 
polole  as  tbe  blgher  rate. 

G-  A  count  under  the  sixth  «ectian,  alloK- 
Ing-  the  allowance  of  a  rate  Ices  tluin  the  eslBb- 
llgbedand  piibllsbod  rate  wblcb  "was  inTorceoD 
that  day."  suIDclently  ncfntlves  the  inference 
Uiat  the  rate  might  bave  been  reduoed  b)-  llie 
carrier  without  uotloe,  as  permitted  bytluiisec- 

«.  When  an  agent  of  m  railroad  *»  pros- 
ecuted under  the  Interstate  Commerce  Act,  It 
la  not  Decessary  either  to  alJege  or  prove  tbat  the 
particular  unlawful  act  oomplalned  of  wus  done 
under  authority  conferred  by  Its  principal  or  by 
its  direction;  it  la  sufficient  to  show  that  the  ac- 
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that  whoQ  ciroumgtiinces  will  fairly  admit  of  it, 
charges  toallpoiuts  torlHicsen-laesboutdbemade 
relatlvGly  equal.  Crowa  v.  Richmond  &D.  R  Co.  1 
"  a.  Rep.  7U3.  Discrimination  must  consist 
-  ' "iwlogtoone  party  or  place 

of  action  which  in  ltee[i  la  Impartial.  Crewa  v. 
KIchmODdft  D.  R.Ca.  1  Inters.  Com.  Rep.  TOl.  Lcra 
desirable  tralBc  must  be  accepted  upon  reasonable 
terma.  as  well  as  that  wbloh  is  moredeelrablc.  Itld- 
dle  v.New  York  L.  E.  &  W.  B.  Co.  1  Inters.  Com. 
Bep.  T87.  "Qoodsof  like  description"  and  "goods  of 
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parcels,  but  to  the  paroela 


To  render  a  prelen 

tul.  under  the  Act  to  Rcuulare  Con 


taotthe 
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man  cannot  Invent  a  "dc 

D  of  an  unlawful  preference  on  tl 
rrier  engaged  In  inteiatale  commerce. 
rrlng  the  penaltJee  pre- 
DUeld  T.  Lake  Shore  &  M. 
"tj.  The  offense  undoi 
3t  oonslsta  in  charKlDi 
elTlng  by  a  oomoion  i 
a.  from  any  person  or  persons,  a  n 

impeusation  forserricereDderodorL.  

dered.  In  the  transportation  of  persons  or  property 
nibjeottotlie  Art.  Orlffeev.Burllniiton&M.  It.  It. 
Co. Sinters. Com. Rep,  19L  Bo.  a  discount  allowed 
brarailioad  company  where  conslgnmcnta  of  coal 
In  one  year  sball  amount  to  30,000  ions  or  upwards 
laannnjust  dtscrtml nation.  Providence  CoKi  Co. 
T.  Provldeace  ft  W.  R.  Co.  1  Intera.  Com.  Rep.  863. 
A  oommoD  carrier  by  mil.  to  which  property  Is  of- 
fered for  transportation,  oannot  In  any  Indirect 
manner  and  by  refusal  to  perform  obligations  Im- 
po«ed  by  law  upon  it.  enfurcc  lu  ooniracts,  but 
mint,  for  that  purpose  resort  to  the  customary  rem. 
Ksntu^  &  I.  Uridjffi  Co.  v.  Louisville  ft  N. 
i  Inleis.  Com.  Rep.  SB.  Nor  can  a  common 
Earner,  as  a  reason  for  refusal  to  afford  to  another 
common  carrier  the  customary  reasonabli^  "ni^ 
eiiual  focUillRs  forthelntercbangeoftralHo, 
thefnotthat  such  other  I ' 


R.  Co.  2  lot 


lublio  I 


.jppliesno 

itv,  the  pubbc  having  been  if uUy  ao- 
wlihoutlt^    KentuckyftLBridgeCo. 


reasonable  and  Jus' 


d  of  seodon  1.  forblddinp 


Whether  railroad  oompaijes 
S  L.  R.  A. 


rrosoRoUc,  and  be  fairly  adjusted. 


thoeseet 


laklngrat 


1  chargrs  Is  not  impnr 


1.  H.  Co,  1  Inters.  Tom,  Ben.  fl08.  Tbe  relative  i  . 
lableneffi  ot  rales  on  shlpmenta  from  weetero 
ints  to.clClee  on  the  Atlantic  seaboard  Is  to  tK  de< 
mined  by  all  tbe  clroumstanoeB  and  conditions 


rvlcctt 

ness,  the  condlttons  of  oompetitlon.  tJie  storairo 
capacity  and  the  geographical  situation  of  the  dif- 
ferent terminal  points  are  all  elements  of  fmport- 
HDcebearlnKupontberelativerea'^onablencseoftlie 
teepectlva  chargea  for  transportation.  Boslno 
Chamber  of  Commeroe  v.  Lake  Shore  ft  .V,  K  R.  Co. 
1  Inters.  Com.  H™.  TOt  A  prima  facte  case  of  un. 
leasonableDen  of  rates  Is  not  mode  out  by  showintr 
that  the  rates  toracerlnlocommodlty  are  higher  Id 
oertBln  casestban  certain  other  rates,  and  tliut  they 
produce  a  iMge  proflt  to  the  ciirrler.  Howell  v. 
New  Tork  ele.  K,  Co,  1  Inloni.  Ccim.  Iteik  liO. 

DW"-enalnralc»:vhtHJXbliflt(l.    Dillercnt  nitoa 
may  be  charged  where  sblp|x;rs  own  private  si'l" 


Uhited  States  t,  Tozkk. 


4ia 


cu*ed  waala  tact  on  ag^nCoI  B  raIJroedsiili]eotto 
llM  Act,  and  that  the  wrong  wna  oommltteil  under 
color  of  bl3  office  or  ageiior. 

(Februarr  S,  U63:) 

ON  demurrer  to  an  iDdidmentfi)  Ave  coaots, 
UDilertbe  Intersuie  Commerce  Act.    Ik- 
tniirrer  overrule,  except  at  U>  ona  eovnt. 
The  case  is  TuUf  slaled  in  Ibe  opinion. 
Meatrt,   Thoiu»a  J>  Fortl>  and  W.  A. 
Httrtin  for  defendant,  for  the  demurrer. 

MtuTi.  ThamKB  P.  B»aha,w,  U.  8.  Out. 
Attii.,  and  Chaa.  Claflin  Allea  for  Ibe 
Vd![«1  Stales,  eontra. 

Thayer,  B,  J. ,  delivered  the  oploioo  of  tlie 

Tljis  is  an  itKliclmcnl  containing  five  counts 
fniiudcil  on  the  Interstate  Commerce  Act  ap- 
proved Ft-brusry  4,  1887.  24  U.  S.  Stat,  at  L. 
p.  37«. 

A  demurrer  bas  been  filed  to  the  several 
«oQnts  which  raisc-B  the  varioua  que«tionB  lo 
be  decided. 

Tbe  llrst  count  eharf^es  the  defecdant.  nbo 
ia  alleaed  to  be  an  agent  of  the  Missouri  PnciQc 
Railway  Company,  with  unjust  di  sen  mi  nation 
in  thai  ne  charged  the  Hay  ward  Grocery  Com- 
pany or  suflered  and  permitted  it  to  beciiarged 


at  the  rnle  of  forty-'k  rents  per  100  jmiindBon 
sugar  shipped  from  Uanulbal,  Aiissourl,  \o 
Helper.  Kansas,  over  the  line  of  the  Miisotitl 
Pacific  Railway,  whereiis  at  or  about  the  snme 
dale  be  chargeil  tbe  Cbirnf^o,  Biirhnqicn  & 
Quincj Railro;id  forirunspurlaiion  of sumr be- 
tween the  game  poinls  and  over  tbe  same  line, 
at  the  rate  of  only  Ihirly-four  cents  pci  100 
pounds. 

The  particular  objection  made  lo  this  count 
appeaiB  to  be  Ihnt  tbe  count  doc9  not  abon 
whether  tbe  discrimination  wa.s  accomplished 
by  granting  to  tbe  Chicago,  Burlington  Si 
Qiiincy  Railroad  a  "special  mte.  rebate  or 
drawback"  or  by  some  oilier  device, 

Tbe  point  isoiiviouslv  not  well  taken,  as  sec- 
tion S  of  the  Act,  under  wbicli  the  count  !a 
framed,  makes  It  utterly  immaterial  how  tho 
discrimination  was  eCTpcled,  wbc-lher  by  a  !<pe- 
cial  rnle  accorded  to  one  shipper  and  denied  to 
another,  or  by  a  "rebate,  drawback  or  other 
device."  The  offense  deflned  bv  the  second 
section  consists  in  an  "unjust  discrimination" 
nu  matter  bow  it  la  effecled,  whether  directly 
or  indirectly;  and  for  that  reustin  It  is  unneces- 
aary  to  aver  in  an  indictment  by  nrbat  partic- 
ular device  the  defendant  managed  to  dia- 
criminate  In  favor  of  a  particular  shipper. 

Tbe  second,  [bird  ana  fourtb  counta  of  the 
indictment  are  founded  on  the  tblrd  section  of 


a,  Co.  L.  K, 


-tracks  and  return 
Main  Colliery  Co. ' 

11  App.  0(8.103.    i 

will  Justiry  a  carrier  In  making  a  rensooalile  dtffei 
«Qee  In  its  rates.  CIiIcileo&A.  It.Co.r.People.eTll]. 
11-24;  Uenaby  Matn  Contery  C".  v.  Manoherter.  8.  A 
L.  B.  Co.  U.  U.  10  H.  L.  BT,  Se  Am.  ft  Bob.  R.  K.  Cas. 
£93:  Nicbolson  v.  Great  Western  K  Co.  S  C.  B.  N.  S. 
-Sa6;  Ransomev.Euatern  Counties  R.  Co.  SNer.ft  M. 
EOftGlmrdotv.  R,Co,  IB.&Can.TrQf.Cas^ZBli.Dcn- 
abF  Main  Colliery  Co.  v.  Mnni'lieeter.  S.  &  L.  R.  Co. 
L.  H.  II  App.  lis.  lot.  lOM;  Rnnaome  v.  Eastern 
■CountlosR.Co.lNev.  &M.  83, 1  C.B.N. a  *OT.  SOL. 
J.  C.  P.  91;  Foreman  v.  Great  Weelem  K.  Co.  3Nov. 
*  M.  332:  Nltshill  etc.  Coal  Co.  v.  Caledonian  H.  Co. 

5  Nev.  ft  M.  a^  Bellsdyke  Coal  Co.  v.  Nortli  Brltlsli 
H.  Co.  2  Nev.  A  M.  105:  DeD  v.  London  etc.  R.  Co.  ! 
Kev.  4M.  185;  Hollan.i  etc.R.Co.  V  FesUTilotfR.  Co. 
2  Nev,  ft  M.  28;;  Lolepelch  v.  Central  R.  ft  Ukg.  Co. 
73  Ala.  308,  18  Am.  S  Bne.  R.  K.  Cos.  4S0;  Burton 
fiiock  Car  Co.  v.  Cbicaso,  B.  ft  Q,  R.  R.  Co.  1  Inters. 
Com.  Rep.  329;  ProvidenceCoalCo.  v.Provtdeoocft 
W.R.  Co.lInters.C0n1.Kep.3a3.  The aifferenco in 
racra  roust  bear  some  proportion  to  the  difference 
-of  the  cost  to  carriers.    Re  Harris,  *  Cookermooth, 

6  W.  H.  Co.  1  Nev.  ft  U.  97-102.  3  C.  B.  N.  8.  0B3: 
<:nrton  v.  Bristol  *  B.  B,  Co.  1  Nev.  *  M.  2K.  6  C.  a 
>'.  8.  mn-aOi  Nicholson  v.  Great  Western  R.  Co. 
1  Nev.  ft  M.  18G:  Denabf  Main  <Jollloi7  Co.  v.  Manch- 
cstCT,  S.  4i  L.  R.  Co.  L.  B.  11  App,  Caa.  "" 
Baiendale  v.  R.  Co.  I  Nev.  &  M.  aBi^ansom 


e  promptly.   Denaby  1  Coast  to  all  points  west  of  the  Missouri  River)  bo- 
—  Q   I't    I.  ,^„  T  rf  I  . i._i„_.ii  gnd  "dried  fmtla"  la.  Id  connpc-. 

lable  dlBcrimlnatlon. 

Hates  estalil^he'I  for  the  puriicse  of  kceplnir  up  a 
"-:o  of  road  niHtortal  (aa  rail  rood  tIeBI  torwiiicli  tbe 
ail  itself  haa  use,  or  to  keep  the  price  thereof  low 
rllBuwDBdvBnlaea,Cannot1>eJuBttaed.   Reynolds 
Woglem  N.  Y.  ft  P.  R.  Co.  1  Inters.  Cora.  Hep. 
SSIi.    ThuvlasslBcutlODOfiatlroailtfiB  In  a  different 
L  from  otlier  lumlwr.  thug  Imposlna  H  hitrher 
isiQ  upon  tics  tban  upon  ottaer  lumber,  la  an  unjust 
rtlflcri  ml  nation.    Rej-nolda  v.  Western  N.  Y.  ft  P.  It. 
"o.  1  Inters.  Com.  ifep.  035.    CInseiflcntloD  of  conia 
ggas coal  and  common  coal  is,  under  thefactaof 
lecBse.  Impmpcr.    NltahiU  etc  CouJ  0>.  v.  Culc- 
onlan  K.  Co.  £  Nev.  ft  U.  36. 
Preference  as  In  ^ncaliHai.    Preferences  to  locali- 
ties in  turniahlnK  facilities  or  raira  for  the  shlfi- 

.  „•  ~ooas  are  prohibited,    llozler  v.  ColcJo- 

).  n  fie«.  Tiia,  24  L.  T.  83".  1  Nev.  ft  M.  Si 

.- ftEastem  Counties  H.  Co.  3  C.  B.  N.  8. 

718.  1  Nev.  ft  M. «:  Nicholson  v.  Great  Western  R. 
Co.  HC.  B.  N.  S.  am;  Richardson  v.  Midland  B.  Co.  4 
B.  ft  Can.  Ttaf.  Caa.  1:  Glrardnt  v.  Midland  B.  Co.  4 
R.  ft  Can.  Traf  Ots.  291.    A  taUwar  oompanr  ro — 


slve  equal  facilities  and  similar  rates  to  all  persons 
In  recelvlnB  and  deliverlns  goods.  Cooper  v.  Lon- 
don*a.  VKH.  i;o.  4C.  B.S.B.738.CTL.J.  C.  P.  3W. 


Nev.  ft  M.  IBG:  I 


. ™. V.  London  etc.  R.  Co.  2  Nev.  ft 

M.  ISfi.  To  constitute  an  unreasonable  preference, 
there  must  be  inequality  in  the  cbartre  for  travelins 
over  the  same  line,  or  the  same  portion  of  the  line. 
Caterham  R.  Co.  v.  London,  B.  k  S.  C.  R.  Co.  1  C.  R 
N.  8.  410.  1  Kev.  ft  M.  32;  Finnic  v.  Glaairow  ft  B.  W. 
S.  Co.  £  Macq.  in.  26  L.  T.  14.  A  tarflt  naminR  a 
rate  From  one  loculily  lower  than  that  enjoyed  br 
Its  neighbor,  when  theclroumstanoes  ate  tlie  same, 
tenderaa  preference  or  advantage  to  the  flrst^  and 
when  any  shipper  Is  damaged  by  the  eiaotlon  ot  an 
additional  burden  the  preference  becomes  undue 
and  unrenBonablc,  unless  it  can  tie  Justified  upon 
some  sound  and  siibslaQtlal  ground.  Be  Taritft  of 
the  TmnBCOntloental  Lines.  3  Inters.  Com.  Rep.  203. 
What  amounts  to  an  undue  preference  Is  anuestiou 
of  fact  and  not  of  law.  Dlphwya  CBsson  Stale  Co. 
V.  Fpsttnlog  R.  Co.  2  Nev.  ftM.^3K  L.T.N.  8.^; 
Watklnsoii  v.  Wrejthara  etc,  R.  Co.  3  Nev.  ft  M.  B: 
Denaliy  Main  Colliery  Co.  v.  Manchester.  S.  ft  L.  It. 
"'   "  Nev.  ft  M.  441,    When  a  railroad  company  In 


business  to  one  locality,  such  unreasonable  prefer 

for  one  place  Is  not  excused  bv  tbe  fact  tbnt 

itee  are  tne  result  of  competition  with  other 
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Urited  States  Distbiot  Court,  Eastern  District  of  Mibsouel 


FBb.. 


the  Act,  which  declares  it  to  be  unlawful  for  a 
carrier  subject  to  the  provisions  of  the  Act, 
"to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  per- 
son, company,  firm,  corporation  or  locality, 
.  ,  .  in  any  respect  whatever,  or  to  subject  any 
particular  person,  company,  eto.  ...  to  any 
undue  or  unreasonable  prejudice  or  disadvan- 
tage, in  any  respect  whatever." 

The  second  count  charges  that  defendant 
willfully  and  unlawfully  gave  an  undue  and 
unreasonable  preference  and  advantage  to  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany m  that  he  charged  the  Hay  ward  Grocery 
Company  at  the  rate  of  forty -six  cents  per  hun- 
dred for  the  transportation  of  one  barrf^l  of 
sugar  from  Hannibal,  Missouri,  to  Helper,  Kan- 
sas, and  at  or  about  the  same  time  only  chA^sred 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company  at  the  rate  of  tbirtv-four  cents  per 
100  for  the  transportation  of  two  barrels  of 
BU^  between  the  same  points. 
■  The  third  count  is  of  the  same  tenor  as  the 
second,  except  that  it  charges  the  defendant, 
by  the  same  Act  mentioned  in  the  second  count, 
with  subjecting  the  Hayward  Grocery  Com- 
pany "to  an  undue  and  unreasonable  prejudice 
and  disadvantege." 


The  fourth  count  charges  tht;  defendant  witl> 
subjecting  a  locality,  to  wit:  the  City  of  Han- 
nibal, to  an  undue  and  xmreasonable  prejudice 
and  disadvantage,  by  demanding  and  collecting 
of  divers  merchants  doing  business  in  Hanni- 
bal, greater  compensation  for  transporting: 
property  from  Hannibal  to  Helper,  Kansas, 
than  he  demanded  and  collected  of  the  Chi- 
cago, Burlington  &  Quincy  Railroad,  "for  the- 
transportation  of  property,  transported  for 
divers  persons  in  the  City  of  Chicago  .  .  .  over 
the  lines  of  railroad  of  said  Chicago.  Burling- 
ton &  Quincy  Railroad  Company  and  said  M& 
souri  Pacific  Railway  Company  to  said  Towi> 
of  Helper." 

It  is  insisted  that  the  second,  third  and  fourth 
counts  are  e&ch  bad,  because  the  pleader  doe» 
not  aver,  in  the  langiiage  of  the  statute,  that 
the  service  referred  to  as  having  been  rendered 
for  the  parties  named,  and  charged  for  at  a  dif- 
ferent rate,  was  rendered  "under  substantially^ 
similar  circumstances  and  conditions." 

If  these  counts  were  framed  under  the  fourth 
section,  for  violation  of  the  long  and  short  hau^ 
clause  of  the  Act,  in  which  section  the  word» 
"under  substantially  similar  circumstances  and 
conditions"  are  used  to  describe  the  offense — 
the  point  made  would  be  well  taken. 


carriers.  Baymond  v.  Chica£ro,  M.  ft  St.  P.  R.  Co.  1 
Inters.  Com.  Bep.  QS7.  Bates  that  are  just  and  rea- 
sonable jCrom  selected  manufacturiofir  points 
'  throuffh  the  entire  territory  east  of  Missouri  Kiver 
and  west  of  the  Atlantic  seaboard,  are  prima  facie 
just  and  reasonable  from  all  other  points  in  the 
same  territory.  Re  Tariffs  of  the  Transcontinental 
Lines,  2  Inters.  Com.  Rep.  203.  The  Commission  is 
not  wiUin^r  to  determine  the  relative  reasonable- 
ness of  rates  at  many  stations,  and  in  a  large  extent 
of  territory,  upon  the  mere  face  of  tariffs,  and 
without  further  proof.  Spartanburg  Board  of 
Trade  v.  Richmond  &  D.R.Co.  2  Inters.Com.Kep.196. 

JXstiibubina  trade  centers  not  enliUed  to  preference. 
Trade  centers,  or  large  commercial  towns,  are  not, 
as  a  matter  of  right,  entitled  to  have  more  favor- 
able rates  than  the  smaller  towns  for  which  they 
form  distributinflr  centers;  and  if  carriers  shall  give 
to  such  smaller  towns  rates  as  favorable  as  to  the 
larger,  the  Commiasion  will  not  interfere.  Martin 
V.  Chicago,  B.  ft  Q.  R.  Co.  2  Inters.  Com.  Rep.  32.  It 
Is  not  ground  of  complaint  against  a  railroad  that 
It  equaliiEes  its  rates  as  between  small  and  large 
towns,  even  though  the  effect  may  be  prejudieiid 
to  the  large  towns  which  before  had  been  specially 
favored.  Crews  v.  Richmond  &.T).  R.  Co.  1  Inters. 
Com.  Rep.  708.  When  the  reasonableness  of  rates  is 
in  question,  charges  on  long  through  lines  cannot 
offer  a  Just  basis  for  comparison  with  local  rates  for 
relatively  short  distances.  Crews  v.  Richmond  & 
R.  Co.  1  Inters.  Com.  Rep.  70S.  The  principles  laid 
down  in  this  case  restated  and  reaffirmed  in  Martin 
V.  Chicago.  B.  &  Q.  R.  Co.  2  Inters.  Com.  Rep.  32. 
The  apportionment  of  rates  to  different  parts  of  a 
through  line  do  not  determine  the  charge  to  the 
public,  but  may  be  significant  on  the  question  of 
reasonable  rates  for  the  whole  distance.  Brady  v. 
Pennsylvania  R.  Co.  2  Inters.  Com.  Rep.  78. 

Jurisdiction  and  power  of  eommiesion.  The  Act 
includes  only  such  carriers  as  use  a  railway  or  a 
railway  and  water  craft  "under  common  control, 
management  or  arrangement  for  a  continuous  car- 
riage or  shipment"  from  one  State  to  another.  Ex 
parte  Eoehler,  1  Inters.  Com.  Rep.  28;  Mo.  &  I.  R. 
Tie  &  Lumber  Co.  v.  Cape  Girardeau  A  8.  W.  R.  Co. 

1  Inters.  Com.  Rep.  607.  So  far  as  a  raili-oad  who<ie 
line  is  entirely  within  one  State  issues  through  bills 
of  lading  to  points  in  other  States  and  makes 
through  rates,  it  falls  under  the  provisions  of  the 
Act.  Ite  Annapolis,  W.  &  B.  B.  Co.  1  Inters.  Com. 
Rep.  316.  The  word  "line"  means  a  physical  Uneu 
not  a  business  arrangement;  and  one  line  of  a  road 
may  be  part  of  several  lines.  Boston  &  A.  R.  Co.  v. 
Boston  &  L.  R.  Co.  1  Inters.  Com.  Rep.  571.  That 
the  ultimate  destination  of  freight  delivered  to  a 
carrier,  for  transportation  from  one  point  to  an- 
other In  the  same  Stete,  is  in  another  State  does  not 

2  L.  R.  A« 


bring  the  transportation  by  such  carrier  within  the 

Jurisdiction  of  the  Commission.  Mo.  &  I.  R.  Tie  & 
jumber  Co.  v.Cape  Qirardeau  &S.  W.R.CO.  I  Inters. 
Com.  12  ep.  607.  The  power  of  the  Commission  to  re-^ 
lieve  from  hardships  under  the  Act  is  strictly 
Umited.  Re  Iowa  Barb  Steel  Wire  Co.  1  Inters. 
Com.  Rep.  605.  It  has  no  power  to  require  adoption 
of  an  equal  and  uniform  milave  baeoa.  La  C^rosse 
Manufacturers  &  J.  Union  v.  Chicago  ete.  R.  Co.  ft 
Inters.  Com.  Rep.  9.  Damages  will  LOt  be  awarded 
by  the  Commission  where  defendants  are  entitled 
to  have  the  amount  assessed  by  a  Jury.  Riddle- 
V.  N.  Y.  L.  E.  &  W.  R.  Co.  1  Inters.  Com.  Rep. 
787;  Heck  v.  East  Tenn.  V.  &  G.  R.  Co.  1  Inters. 
Com.  Rep.  775.  A  claim  for  damages  for  ejeotioor 
of  passenger  from  a  car  will  not  be  entertained;  he 
wiu  be  left  to  his  remedy  in  the  courts.  Council! 
V.  Western  &  A.  R.  Co.  1  Inters.  Com.  Rep.  688. 
The  Act  does  not  afford  a  remedy  for  transactions- 
occurring  before  it  took  effect.  Ottinger  v.  South- 
em  Pac.  it.  Co.  1  Inters.  Com.  Rep.  607;  Traders  8c 
T.  Union  v.  Philadelphia  &  R.  R.  Co.  1  Inters.  Com. 
Rep.  871;  Hoibrook  v.  St.  Paul,  M.  &  M.  R.  Co.  1 
Inters.  Com.  Rep.  923.  The  Commission  will  not 
express  its  opinion  in  a  case  not  within  its  Jurisdic* 
tion.  Re  Iowa  Barb  Steel  Wire  Co.  1  Inters.  Com. 
Com.  606.  A  collateral  inquiry  raised  by  the  evi- 
dence will  not  be  determined  until  the  parties  have 
been  furnished  with  an  opportunity  to  oe  heard  in 
a  proceeding  brought  under  the  statute.  Bu^nee» 
Men^B  AsfiO.  v.  Chicago  &  N.  W.R.  Co.  2  Inters.  Com. 
Rep.  48.  Where  the  parties  neither  by  evidence 
nor  argument  supply  the  Commission  with  infor- 
mation OS  to  the  question  propounded  it  will  not  be 
decided.  Rice  v.  Louisville  &  N.  R.  Co.  1  Inters. 
Com.  Rep.  72Si. 
Complaint.    The  person  aggrieved  should  oom- 

Elain  in  his  own  name:  complaint  by  a  ticket 
roker  will  not  be  enterteined.  Ottinger  v.  South- 
fivn  Pac.  R.  Co.  1  Inters.  Com.  Rep.  607.  The  com- 
plainant need  not  necessarily  have  a  pecuniary  in- 
terest to  be  entitled  to  a  hearing.  Boston  &  A.  R. 
Co.  V.  Boston  &  L.  R.  Co.  1  Inters.  Com.  Rep.  571. 
The  burden  of  proving  the  exaction  of  unreason- 
able rates  is  on  petitioner.  Harding  v.  Chicago  ete. 
R.  Co.  1  Inters.  Com.  Rep.  876.  A  complaint,  of 
which  no  reasonable  ground  for  investigation  ap- 
pears, will  not  be  filed.  La  Crosse  Manufacturers 
&  J.  union  V.  Chicago,  M.  &  St.  P.  R.  Co.  2  Inters. 
Com.  Rep.  10.  The  Act  contemplates  that  a  carrier 
complained  of  for  charging  cxorbitunt  rates  mny 
change  ra  tes  before  a  hea  rinsr.  In  such  case  the  pc- 
tition  may  be  dismissed.  Fulton  v.  Chicago  etc. 
R.  Co.  1  Inters.  Com.  Rep.  875.  The  burden  is  oi» 
the  carrier  to  Justify  any  departure  from  th«'  mica 

Srescribed  by  the  statutes.     Re  Bonthem  B.  8e 
teamship  Asso.  1  Inters.  Com.  Rep.  27& 
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Bfit  Id  framing  a  count  under  the  third  sec- 
tion it  is  not  necessary  to  use  the  langua<re  last 
quoted.  A  count  under  the  third  section  is 
sufficient  if  it  shows  with  requisite  certainty, 
by  any  apt  langua^,  that  the  accused  has  com- 
mitted an  act  which  givesone  shipper  or  class 
of  shippers  an  advantage,  or  subjects  others  to 
a  disadvantage.  The  second  and  third  counts 
of  the  present  indictment  clearly  show  that  de- 
fendant charged  and  received  of  the  Hay  ward 
Grocery  Company  a  greater  rate  of  compensa- 
tion than  he  charged  and  received  of  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Company, 
for  transporting  the  very  same  class  of  goods 
between  the  same  points  and  over  the  same 
route.  These  counts  are  sufficient  in  law  al- 
though the  pleader  does  not  aver  that  the  serv- 
ice rendered  to  each  party  was  rendered  "ut- 
der  fuhstantiallv  similar  circumstances  and 
conditions."  The  fact  that  it  was  so  rendered 
gufflciently  appears  without  that  averments 

The  fourth  count  in  my  opinion  lacks  the 
requisite  precision  of  statement,  and  as  it  is  de- 
murred to  on  that  ground,  as  well  as  on  the 
ground  last  mentioned,  it  will  be  adiudged  in- 
sufficient. It  is  uncertain  whether  the  pleader 
intended  to  charge  that  defendant  demanded 
of  merchants  doing  business  in  Hannihal  great- 
er compensation  for  the  transportation  of  goods 
from  that  city  to  Helper  than  he  demanded  of 
the  Chicago,  Burlington  &  Quincv  Railroad 
Company  for  the  transportation  of  goods  be- 
tween toe  same  points,  or  greater  compensa- 
tion than  he  demanded  of  the  latter  company 
for  transporting  goods  from  Chicago  to  Helper. 
The  fourth  count  appears  to  be  susceptible  of 
either  construction  and  for  that  reason,  if  for 
no  other,  the  demurrer  ought  to  be  sustained. 

The  fifth  count  of  the  indictment  is  based  on 
tiie  sixth  section  of  the  Act  and  alleges  in  sub- 
stance that  the  defendant  on  June  15,  1887,  as 
agent  of  the  Missouri  Pacific  Railway  Company 
charged  and  collected  of  the  Chicago,  Burling- 
ton &  Quincy  Rulroad  a  less  rate  of  compen- 
sation for  the  transportation  of  ^oods  from 
Hannibal  to  Helper,  than  the  "established  and 
published"  rate  of  freight  charges  over  the  Mis- 
souri Pacific  Railway  oetween  those  points. 

To  this  count  the  objection  is  made  that  it  is 
not  averred  that  the  Missouri  Pacific  Railway 
had  not,  on  that  date,  reduced  its  published 
freight  rate  between  Hannibal  and  Helper,  as 
it  \vas  privileged  to  do  under  the  sixth  section, 
witiiout  notice. 


This  objection  is  not  tcnnble  for  the  rcnson 
that  the  pleader  does  allege  that  a  given  freight 
rate  of  forty-six  cents  per  100  pounds  between 
the  two  points  Inst  named,  had  been  "estab- 
lished and  published"  prior  to  June  16,  1SS7, 
and  that  said  rate  "was  in  force  on  that  day" 
when  the  unlawful  charge  is  sjiid  to  have  been 
made.  This  averment  deprives  the  objection 
of  the  force  it  would  otherwise  have.  It  shows 
that  no  reduction  in  the  established  rate  had 
taken  place,  and  that  the  rate  accorded  to  the 
Chicago,  Burlington  &  Quincy  Railroad  was 
not  given  in  contormity  with  a  general  reduc- 
tion in  freight  rates,  but  was  an  advantage  al- 
lowed to  it  over  other  customers. 

A  further  and  final  objection  made  to  the 
whole  indictment  is  that  it  does  not  show  that 
the  defendant  as  agent  of  the  Missouri  Pacific 
Railway  Company,  had  any  authority  to  do 
the  acts  charged  in  the  various  counts.' 

This  objection  docs  not  strike  me  with  any 
force. 

It  is  alleged  in  each  count  that  defendant 
was  agent  of  the  Missouri  Pacific  Railway  Com- 
pany and  had  general  charge  of  its  freight  of- 
fice at  Hannibal,  Missouri. 

Section  10  of  the  Interstate  Commerce  Act 
renders  any  agent  of  a  railroad  company  that 
is  subject  to  the  provisions  of  the  Act,  amen- 
able to  the  penalties  denounced  therein,  if  he 
either  alone  or  with  any  other  person  or  cor- 
poration willfully  does  any  of  the  acts  prohib- 
ited or  declared  to  be  unlawful. 

When  an  agent  of  a  railroad  is  prosecuted 
under  the  statute  for  an  unlawful  act,  it  is  not 
necessary  in  my  opinion  either  to  allege  or 
prove  that  the  particular  unlawful  act  com- 
plained of  wns  done  under  authority  conferred 
by  his  principal  or  by  its  direction.  It  is  suf- 
ficient to  show  that  the  accused  was  in  fact  an 
agent  of  a  railroad  subject  to  the  provisions  of 
the  Act,  and  that  the  wrong  was  committed 
under  color  of  his  office  or  agency.  Whether 
in  the  particular  matter  complained  of  the 
agent  exceeded  his  power,  is  certainly  imma- 
terial in  a  prosecution  against  the  agent.  If  it 
has  any  bearing  on  the  question  at  issue,  the 
fact  that  the  agent  has  exceeded  his  powers  in 
violating  the  law  ought  to  aggravate  the  of- 
fense rather  than  excuse  it. 

The  demurrer  is  overruled  as  to  all  the  cotints^ 
except  the  fourth,  as  to  which  it  is  sustained  for- 
th^ reasons  before  stated. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


George  T.  BUTTERFIELD 

x>. 

City  of  BOSTON. 

(....Mass. ) 

▲  city  is  not  liable  for  injuries  resulting  to 
n  traveler  upon  its  highway  while  attempting  to 
croRg  a  drawbridg-e,  from  the  momentary  negli- 
gence of  the  gateman,  where  it  has  supplied  a 

NoTft.— That  municipal  corporations  are  mere 
agen('l«%  of  goverDment,  and,  that  they  aro  not  li- 
anle  for  negligence  of  their  officers*  see  Uines  v. 
City  of  Charlotte,  1  L.  B.  A.  844. 

2  L.  U.  A 


sufficient  draw  and  suitable  gates  and  has  em«- 
ployed  competent  persons  to  manage  them. 

(February  28, 1889.) 

ON  defendant's  exceptions.     Sustained, 
This  was  an  action  of  tort  to  recover  dam- 
ages resulting  from  an  alleged  defect  in  the^ 
Warren  Bridge,  a  public  highway  of  the  City 
of  Boston. 

At  the  trial  in  the  superior  court  (before 
Blodgett,  J.),  the  jury  returned  a  verdict  for 
plaintiff,  and  defendant  alleged  exceptions. 
The  facts  sufficiently  appear  in  the  opinion. 
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Mr,  Andrew  J«  Bailey  for  defendant. 
Messrs.  Francis  S.  Hesseltine  and  Will- 
iam H.  Hart  for  plaintiff. 

Morton*  Ch.  J,,  delivered  the  opinion  of 
the  court: 

This  case  was  tried  upon  the  second  count  in 
the  declaration,  and  the  onl^  Question  before 
us  is  whether  the  defendant  is  liable  by  reason 
of  a  defect  in  a  highway.  The  facts  are  not 
in  dispute.  Warren  Bridge  is  a  part  of  a  high- 
way which  the  City  of  Boston  is  bound  to  keep 
in  repair.    Stat  1874,  §  259. 

The  plaintifl  was  intending  to  drive  across 
the  bridge.  When  he  reached  it,  the  gateman 
was  tn  the  act  of  closing  the  gate;  seeing  the 
plaintiff  he  opened  the  gate  and  beckoned  him 
on.  The  plaintiff  drove  on  and  wlien  his  horse 
had  put  his  fore  feet  upon  the  draw  it  was 
movc^  by  the  draw  tender  and  the  plaintiff  and 
his  horse  and  vehicle  were  thrown  into  the 
river. 

The  gates  provided  by  the  city  were  suitable 
and  the  gateman  and  draw  tender  were  compe- 
tent persons.  To  render  the  city  liable  the 
plaintiff  must  prove  that  he  received  an  in jurv 
through  a  defect  or  want  of  repair  or  of  suf- 
ficient railing  in  the  highway  or  bridge,  which 
mip:ht  have  been  remedied  or  which  injury 
.might  have  been  prevented  by  reasonable  care 
and  diligence  on  the  part  of  the  city  and  that 
the  city  had  notice  of  the  defect  or  might  have 
had  notice  by  the  exercise  of  proper  care  and 
diligence  on  its  part.    Pub.  Stat.  52,  §  18. 

We  are  of  opinion  that  the  facts  of  this  case 
do  not  bring  it  within  the  letter  or  the  spirit  of 
this  statute.  The  injury  to  the  plaintiff  was 
•caused  by  the  momentary  negligence  of  the 
gateman  or  the  draw  tender, for  which  they  may 
be  liable,  but  for  which  the  city  is  not  liable. 
NaiceU  v.  Wright^  8  Allen,  166;  McDavgall  v. 
Salsm,  110  Mass.  21;  French  v.  Boston,  129 
Mass.  592. 

It  seems  to  us  a  misuse  of  terms  to  sa^  that 
the  injury  happened  through  a  defect  in  the 
street,  of  which  the  city  had  notice,  and  which 
it  might  have  remedied  b^  reasonable  diligence. 
The  draw  tender  is  required  by  law  to  open  the 
draw  for  the  passage  of  vessels.  The  law  con- 
templates that  it  shall  frequently  be  opened. 
The  open  draw,  though  it  made  the  street  dan- 

ferous.  was  not  a  defect  under  the  statute, 
[or  can  the  city  be  held  liable  because  at  the 
moment  when  the  plaintiff  went  upon  the 
bridge  the  gateman  opened  the  gate.  If  this 
was  negligence  on  his  part  he  may  be  liable. 
Noxoell  V.  Wright,  supra. 

But  the  city  bad  supplied  a  sufficient  draw 
and  suitable  gates,  and  had  employed  compe- 
tent persons  to  manage  them.  The  injury  to 
the  plaintiff  was  caused,  not  by  any  failure  of 
the  city  to  perform  its  duty,  but,  as  we  have 
before  said,  by  a  momentary  negligence  of  the 
fifateman.     For  this  negligence  the  city  is  not 

i  L.  K.  A 


responsible;  and  it  cannot  be  indirectly  held  li- 
able upon  the  iheory  that  this  ne^Tigenoe  created 
a  defect  in  the  street  which  the  city  by  reason- 
able diligence  mi^ht  have  remedied.  We  are 
therefore  of  opinion  that  the  instructions  ot 
the  learned  Justice  who  presided  at  the  trial 
were  erroneous. 
Exceptions  sustained. 


Nellie   E.  OOVENY,   Guardian,  eta.  i^tf- 

tioner, 
«. 

William   MoLAUGHUN  ^  «2L 

(....Haas. ) 

The  word  **  snrviTin^v''  in  a  will  devlslBc 
property  to  testator*8  ^e  for  life,  and  adding: 

.  **  But  on  her  decease  I  grive  and  devise  the  same 
to  my  surviving  children  to  be  divided  equally 
between  them,**  refers  to  the  children  surviving 
on  the  wif  e*8  decease. 


0 


(February  28, 1880.) 

N  report.  Petition  dismissed. 
This  was  a  petition  for  partition  of  real  es- 
tate formerly  owned  by  John  Coffey,  and  be- 
ing the  estate  mentioned  hi  the  will  of  said 
Coffey.  Heard  in  the  Supreme  Judicial  Court 
before  Field,  J„  who  reported  the  case  to  the 
full  court. 

Mr,  John  H.  Ponce  for  petitioner. 

Mr.  Geori^  M.  Steams  for  respondent, 
Timothy  Coffee. 

Messrs.  Richardson  ft  Hall  for..rs8i)ond- 
ent,  William  C.  Craig. 

C.  AUen»  J,,  delivered  the  opinion  of  the 
court: 

The  testator  devised  his  dwelling  house  to 
his  wife  for  her  life,  and  added:  "Sut  on  her 
decease  I  give  and  devise  the  same  to  my  sur- 
viving children  to  be  divided  equally  between 
them." 

Five  children  survived  the  testator,  but  only 
two  survived  the  wife;  and  the  question  is, 
whether  the  word  surviving  relates  to  the  time 
of  the  testator's  death,  or  to  that  of  his  wife's 
death.  According  to  the  natural  use  of  lan- 
fiuage,  it  has  reference  to  the  latter  event.  It 
is  placed  in  close  connection  with  her  decease. 
No  reference  is  made  to  the  time  of  his  own 
death  in  any  part  of  the  will.  The  word  tur- 
viving  would  be  imnecessary  and  meaningless 
if  he  meant  to  ^ve  the  remainder  of  the  estate 
to  all  of  his  children. 

The  children  surviving  on  her  decease  must 
be  taken  to  be  the  devisees  intended.  See 
Denny  v.  KetteU,  185  Mass.  188,  and  CRfv^ 
there  cited. 

Petition  dismissed. 


Haab  ▼.  BAOKKT-r. 
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Fred  HAAS  et  tit. 

Ida  L.  SACEETT  et  tO. 

( Minn. ) 

*C<mTei«loa  of  negotiable  ln>triimant. 
Detendaala.  the  pafeee  aai  boklera  of  ft  promls- 
■orv  note.deetrlug  to  raise  moner  od  It, wrote  their 
m  tbebkck  of  it,  and  applied  to  plulntUFg  to 
It  It.  Upon  their  request  defcndBQlB  left 
tbe  note  with  them  for  tbe  solo  purpose  of  slvlng 
ttaem  BD  opportunitfut  aBCCrtuinlng  Ai  to  tbe  solv- 
ency of  the  makere.  BulMoqiienlly  the  plaintiffs 
refused  either  to  dlsoountlbc  note,  or  to  recurult 
to  defendanta.  Thereupon  defendanla  brought 
«ult  against  them  to  rooorer  the  value  of  the  neie 
thus  wrongfully  withheld,  In  which  ther  obtained 
Judgment,  which  plalntlfTs  paid.  Held,  that  do- 
lendants  were  not  liable  as  liidorsers:  that  pay- 
ment of  the  Judemont  invested  plalDUtFS  with  title 
to  the  converted  property  as  ot  tbe  date  of  the  oon- 
version,  which  was  merely  tbe  obUgatloa  of  the 
nukon  of  the  note,  without  any  contraot  nt  In- 
dorsament  by  defendants-no  such  contraot  ever 

< Januair  IS.  UBB.) 

APPEAL  by  plainiida,  from  &n  order  of  the 
District  Court  of  Heunepio  CounLy  (Hicks, 
■J.).  oveTTulicg  a  demurrer  to  tbe  tmsner  in  an 
action  agaiost  defendants  as  indoraers  of  a 
promissory  note.     Affirmed. 

Tbe  facls,  and  question  presented,  are  stated 
in  the  opinion. 

Matn.  John  H.  Randall  and  A.  J. 
Sbores  for  appellants. 

Meur*.  Stocker  A  MBtchan  for  reapond- 


Mitchella  J,,  delivered  the  opioion  of  the 
The  delcDdsDts  were  sued  aa  indoraers  of 


answered  that,  wishing  1o  raise  monty  on  the 
nole  by  geltinr  it  discounted,  ihey  wroie  iheir 
names  on  tbe  Dack  of  it,  and  tbeo  applicn  to 
tbe  plaintiffs  to  discount  It:  that,  at  nlaintitrs 
request,  they  left  Ihe  note  nilh  them  for  a  day, 
for  llie  sole  purposed  alTording  them  an  op- 
portunity to  ascertain  Uic  solvency  of  the  mak- 
ei8;  that  defendants  subsequently  demandrd  a 
return  of  the  note,  which  plaintiffs  wrongfully 
refused;  that  thereupon  llieybroiigbtnn  nclion 
agniust  the  plaiotiSs  for  the  value  of  the  note 
thus  wrouglully  taken  and  held,  !□  which  they 
olilained  judgment  for  sucb  value,  which  the 
plaintiffs  Bubaequently  paid.  From  an  order 
overruline  their  demurrer  to  tbis  answer  plaint- 
iffs appeal. 

The  line  of  argument  by  which  ptalnlib 
seek  to  bold  the  defendants  linble  is,  in  brief, 
as  follows:  payment  of  the  Judgment  invested 
Ihcra  with  utie  to  the  properly  converted,  of 
which  they  are  to  be  deemed  the  purcbosera, 
their  title  relating  back  to  the  dale  of  tbe  con- 
version;  that,  as  defendants  indorsed  Uie  note 
with  a  view  of  eclllag  it  as  indorsed  paper.  If 
they  had  sold  it  in  tliat  form  they  would  bave 
been  liable  as  indorsers;  that  by  bringing  their 
action  for  damages  they  clectea  to  sell  fl,  and 
the  plaintiffs  were  compelled  to  become  pur- 
chasers of  it;  that  what  defendants  thus  elected 
lo  sell,  and  the  plaintiffs  were  compelled  to  pur- 
chase by  pavment  of  the  judgmeat,  was  tbo 
property  in  the  form  In  which  it  was  converted, 
to  wit:  tbe  note  of  tbe  makers  indorsed  by  d» 
fendjints. 

This  argument  is  certainly  iugeniouB,  but,  as 
it  seems  lo  us,  unsound.  The  payment  of  tbe 
Judgment  neither  created  any  new  property,  nor 
added  any  new  force  to  the  note,  ortoanytbing 
written  upon  it,  but  merely  vested  In  the  plain- 
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tiffs  title  to  the  converted  property  as  It  existed 
at  the  date  of  the  conversion.  All  that  plaintiffs 
converted,  and  hence  all  they  acquired  title  to 
hy  payment  of  the  Judgment,  was  the  note  of 
the  makers.  True,  it  bad  the  names  of  the  de- 
fendants upon  the  hack  of  it;  but  this  did  not 
constitute  a  contract  of  indorsement,  for  no 
such  contract  bad  ever  been  made.  The  fallacy 
in  plaintiffs'  argument  consists  in  assuming 
that  what  they  converted  was  the  note  of  the 
makers,  with  defendants'  contract  of  indorse- 
ment upon  it.  Literally,  the  word  indorsement 
means  merelv  to  write  on  the  back;  but  techni- 
cally, ZB  applied  to  a  note,  it  means  a  contract 
to  pay  on  certain  conditions. 

In  this  case  no  such  contract  was  ever  con- 
summated. Had  defendants  brought  an  action 
of  claim  and  delivery,  all  they  would  have  re- 
covered would  have  been  the  note  of  the  mak- 
ers, or  its  alternative  value.  In  the  action 
for  conversion,  all  they  could  recover  was  the 
value  of  the  paper  as  the  obligation  of  makers; 
and  hence  that  is  all  that  the  plaintiffs  acquired 
title  to  by  jMiyment  of  the  judgment. 

Suppose,  instead  of  a  note,  tne  property  had 
been  a  horse,  which  defendants  had  offered  to 


sell  with  a  waitanty,  imd  the  plaintiffs  bad  ob- 
tained possession  merely  for  the  purposes  of 
trial,  and  had  subsequently  refusea  to  buy  or 
to  return  the  propertv,  and  defendant  had 
brought  an  action  for  damages  for  the  wrong- 
ful conversion.  Could  there  be  any  doubt  that 
the  measure  of  damages  would  be  the  actual 
value  of  the  horse,  and  not  what  it  would  have 
been  if  according  to  the  proposed  warranty? — 
Or  would  anyone  claim  that  after  payment  of 
the  Judgment  in  such  a  case  the  plamtiffs  could 
maintam  an  action  on  the  proposed  warranty  f 
Clearly  not,  for  the  simple  reason  that  the  con- 
tract of  warranty,  like  that  of  indorsement  ia 
this  case,  was  never  in  fact  entered  into  or  con* 
summated. 

The  cases  where  the  execution  and  delivery 
of  a  promissory  note  were  procured  by  fraud 
are  not  analogous.  There  a  contract  has  in 
fact  been  entered  into,  although  voidable  on 
account  of  the  fraud.  By  electmg  to  sue  for 
damages  instead  of  rescinding,  the  maker  electa 
to  let  the  note  stand  as  his  contract.  In  the 
present  case  no  contract  whatever  was  ever 
made. 

Order  qfflrmed. 
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1.  A  eomplaJnt  fin*  liriiirtefl  wmtatned  by 
a  tnuvSlmr  on  a  liig>nway»  alleglnff  that  he 
was  injured  without  any  f&ult  or  neffUffenoe  on  his 
part,  suffloiently  avers  his  freedom  from  contribu- 
tory negrligenoe— although  it  states  that  he  was 
riding  on  an  embanJnnent  thrown  up  by  a  railroad 
company  along  side  the  track  for  which  an  exca- 
vation had  been  dug  in  the  highway,  where  suoh 
embankment  was  the  only  place  of  passage. 

t.  A  railroad  company  which  has  made 
an  ezcaTation  in  a  highway  for  its  tra^ 
throwing  up  an  embankment  on  which  travelers 
may  pass,  and  has  failed  in  its  duty  to  so  restore 
the  highway  as  not  unnooessarily  to  impair  Its  use, 
is  liable,  for  injury  sustained  by  a  traveler  riding 
on  such  embankment,  where  his  horse  is  fright- 
ened by  the  running  of  a  hand  car  on  the  track, 
although,  |if  the  company  had  been  free  from 
fault  respecting  the  highway,  there  might  have 
been  no  right  of  action  on  account  of  the  hand 
car. 

8.  Knowledge  that  there  ie  some  danger 

in  attempting  to  ride  along  a  highway  on  an  em- 
bankment thrown  up  by  a  railroad  company— 
which  bas  failed  to  restore  the  highway  to  its 
proper  condition— will  not  preclude  a  recovery 
for  injuries  sustained  m  consequence  of  the  fright 
of  a  horse  occasioned  by  4he  running  of  a  hand 
car,  where  the  traveler  was  using  the  only  high- 
way which  led  to  or  from  his  home;  nor  was  plaint- 
iff bound  to  use  more  than  ordinary  care. 

4.  An  opinion  ae  to  rate  of  speed  of  a  mov- 
ing band  car  on  a  speolfled  occasion  may  be  ex- 
pressed by  a  witness  who  managed  hand  oars  or 
assisted  in  managing  them. 

6.  A  physician  speaking  as  an  expert  can  tes- 
tify as  to  the  effect  of  a  personal  injury. 
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8.  The  reflisal  of  instroetions  asked  after 
the  argument  has  begun^  not  error. 

(January  8, 1889.) 

APPEAL  by  defeDdant,  from  a  Judgment  of 
the  Circuit  Court  of  Greene  County  (Buff, 
/.),  in  favor  of  the  plaintiff  in  an  action  for 
damages  for  a  personal  injury.    Affirmed. 

The  complaint  was  in  three  paragraphs,  each 
of  which  contained  in  addition  to  the  allega- 
tions set  out  in  the  opinion,  the  following  state* 
ment  of  the  injury  received  by  plaintiff: 

"Whereby  she  was  ffreatly  injured  in  this: 
the  tibia  or  shin  bone  m  her  left  leg  was  fract- 
ured and  broken  near  about  one  and  one  half 
inches  above  the  ankle  joint;  the  bones  of  the 
ankle  and  heel  were  wrenched  out  of  place  and 
dislocated,  and  the  tendons  lacerated  and  torn 
loose,  so  that  such  injuries  will  leave  her  a 
cripple  for  life;  that  three  of  her  ribs  were 
broken,  and  her  spine  was  greatly  injured,  ii» 
such  a  manner  as  to  be  incurable;  by  reason  of 
which  injuries  plaintiff  became^  and  is  now,  and 
will  be  permanently^,  lame,  crippled  and  sick, 
and  has  been  ever  since  entirely  disabled  from 
attending  to  her  business,  and  will  be  so  dis- 
abled in  future." 

Each  paragraph  of  the  complaint  was  de- 
murred to  by  the  defendant,  but  the  demur- 
rers were  overruled,  and  such  overruling  was 
assigned  as  error. 

Defendant  moved  to  strike  out  the  following 
question  and  answer  in  the  deposition  ot 
Dr.  Crowder  "for  the  reason  that  the  same  is 
immaterial  and  irrelevant,  and  because  plaint- 
iff has  not  sued  for  an  injury  occasioned 
by  fracturing  the  fibula:"  Ouestum,  "State 
what  in  your  judgment  from  the  exam- 
ination made,  and  your  knowledge  as  a  physi- 
cian and  surgeon,  was  the  immediate  caose  of 
the  injury."    Answer.    "I  think  the  flbulahfui 
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been  fractured  about  two  inches  above  the  ankle 
joint,  and  the  internal  malleolus  had  been 
fractured  from  the  tibia."  Defendant  also 
moved  to  strike  out  the  following  portion  of  an 
answer  in  the  same  deposition:  "With  the  re- 
suiting  inflammation  of  the  pleura  had  obstnict- 
ed  the  motion  of  the  chest,  so  that  the  lower 
part  of  the  left  lung  was  not  normally  expand- 
ed in  respiration;"  and  also  a  question  and  an- 
swer relating  to  a  continued  pain  at  the  base  of 
the  brain,  tenderness  on  pressure  on  the  spine 
opposite  the  eighth  rib,  dilation  of  the  pupils 
of  the  eyes  at  times,  impairment  of  vision  at 
times,  loss  of  memory,  and  slowness  of  speech." 
These  motions  were  denied. 

Other  facts  are  stated  in  the  opinion. 

Mestn,  John  E.  Iglehart  and  Edwin 
Taylor,  for  appellant: 

Appellee  was  in  fault  in  not  getting  off  her 
horse  before  the  car  reached  her,  and  thus 
avoidin?  all  risk  and  dancer. 

Bellefantaine  B.  Go.  v.  Hunter,  88  Ind.  867; 
Cincinnati,  H.  db  L  B,  Go.  v.  Butler,  1  West. 
Eep.  110,  108  Ind.  81;  Indiana,  B.  d  Tf.  B. 
Go,  V  Greene,  8  West.  Rep.  888,  106  Ind.  279; 
Indiana  B.  &  W.  B,  Go.  v.  Hammock,  12  West. 
Rep.  297,  118  Ind.  1. 

When  a  person  crossing  a  railroad  track  is 
injured  by  collision  with  a  train,  the  fault  is, 
prima  fade,  his  own;  and  he  must  show  affirm- 
atively that  his  fault  or  negligence  did  not 
contnbute  to  the  injury,  before  he  is  entitled 
to  recover  for  such  injury. 

Hathaway  v.  Toledo  W,  ih  W.  B.  Go.  4A  Ind, 
25.  See  Gmeinnali,  H.  d  1.  B.  Co.  v.  Butler, 
1  West.  Rep.  110. 108  Ind.  89. 

While  there  may  be  facts  tending  to  support 
the  verdict,  yet  if  a  preponderance  of  the  evi- 
dence against  those  facts  is  clearly  established, 
without  substantial  contradiction,  a  verdict 
ought  not  be  permitted  to  stand.  The  question 
is  whether  or  not  appellee  was  guilty  of  any 
negligence  which  contributed  to  the  mjury. 

See  Hj/att  v.  Johnston,  91  Pa.  200;  Bpder  v. 
WombuDeU,  L.  R.  4  Exch.  89;  SehuylkiU  <fe  D. 
Improvement  Go.  v.  Munaon,  81  U.  S.  14  Wall. 
442  (20  L.  ed.  867);  PleasanU  v.  Fant,  89  U.  S. 
22  Wall.  120  (22  L.  ed.  782);  Marion  Go.  v. 
Clark,  94  U.  8.  284  (24  L.  ed.  61);  Grigge  v. 
Houston,  104  U.  S.  558  (26  L.  ed.  840);  Bagley 
V.  Clendand  BoUing  Mill  Go.  21  Fed.  Rep.  159; 
Wittkomky  v.  Wasson,  71  N.  C.  451;  Dwight  v. 
Oermania  L.  Ins.  Go.  4  Cent.  Rep.  585,  536, 
103  N.  Y.  855-860. 

Messrs.  William  C.  Hnlts,  Orion  B. 
Harris  and  John  S.  Bays,  for  appellee: 

The  evidence  tends  to  show  that  the  defend- 
ants were  guilty  of  the  grossest  negligence  in 
failing  to  stop  the  hand  car. 

Indianapolis  etc.  B.Go.  v.  Pitzer,  7  West.  Rep. 
896,  109  Ind.  179;  Louisville  etc.  B.  Go.  v. 
Bryan,  5  West.  Rep.  261,  107  Ind.  61;  Palmer 
V,  Chicago  etc.  B.  Go.  11  West.  Rep.  676,  112 
Ind.  250;  2  Wood,  Railway  Law,  §  820;  Indian- 
apolis etc.  B.  Go.  V.  MeBrovm,  46  Ind.  229. 

To  use  a  street  or  highway  with  a  defect  in 
it  is  not  within  itself  contributory  negligence, 
but  is  only  a  circumstance  to  be  considered  by 
the  Jury. 

Huntington  v.  Breen,  77  Ind.  29;  Turner  v. 
Bucftanan,  82  Ind.  147;  Wilson  v.  Trafalgar  A 
B.  O.  Or.  BoadGo.  88  Ind.  326;  Henry  County 
2*ump.  Go.  V.  Jackson,  86  Ind.    Ill;  Nave  v. 
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Flack,  90  Ind.  205;  Albion  v.  Hetrick,  90  Ind. 
545;  Indianapolis  v.  Cook,  99  Ind.  10;  Louis- 
mile  etc.  B.  Go.  v.  PhiUips,  11  West.  Rep.  119, 
112  Ind.  59;  Lake  Shore  db  M.  S.  B.  Go.  v. 
Pinchin,  11  West  Rep.  247.  112  Ind.  592;  3 
Am.  &  Eng.  Encydop.  p.  34. 

If  it  does  not  *  'clearly*^'  appear  by  the  com- 
plaint that  appellee  could  have  gotten  off  her 
horse  after  seeing  the  hand  car,  and  that  a 
person  of  ordinary  prudence  would  have  done 
so,  the  complaint  is  good. 

Salem  v.  QoOer,  70  Ind.  291;  Ohio  A  M.  B. 
Go.  V.  WaXker,  12  West.  Rep.  781, 113  Ind.  196. 

A  highway  intersected  by  a  railroad  mu-t  be 
so  far  restored  as  not  to  impair  its  usefulness, 
more  than  the  additional  use  of  it  for  railroad 
purposes  renders  absolutely  necessary. 

Eh>ansville  d  T.  H.  B.  Go.  v.  Garvener,  12 
West.  Rep.  208,  118  Ind.  51. 

A  failure  to  so  restore  is  actionable  negli- 
gence. 

EvansmUe  db  T.  H.  B.  Go.  v.  Garvener,  supra; 
Louisville  etc.  B.  Go.  v.  Smith,  91  Ind.  119; 
Indianapolis  db  St.  L.  B.  Go.  v.  SUrut,  53  Ind. 
143;  Indianapolis  dk  G.  B.  Go.  v.  StaU,  37  Ind. 
489;  DdseU  v.  Indianapolis  db  G.  B.  Go.  33 
Ind.  45;  Louisville,  N.  A.  db  C.  B.Go.s.  Phillips^ 
11  West.  Rep.  119, 112  Ind.  59.  See  also  Liit^ 
Miami  B.  Co.  v.  Greene  County,  81  Ohio  St. 
888;  State  v.  Dayton  db  8.  E.  B.  Go.  86  Ohio 
St.  434;  BoberU  v.  Chicago  db  N.  W.  B.  Go.  35 
Wis.  679;  People  v.  Dutchess  db  C.  B.  Go.  58  N. 
Y.  165;  Mills,  Eminent  Domain,  |g  198,  199; 
2  Wood,  Railway  Law,  §  271;  Thompson, 
Neg.  pp.  843,  344,  §§  5, 6;  Field,  Corp.  §  549; 
Wood,  Nuis.  g§  300-808, 753,  754;  3  Works,  Pr. 
p.  272;  8  Am.  &  Eng.  Encyclop.  pp.  906,  267. 

Elliott«  «7.,  delivered  the  opinion  of  the 
court: 

The  complaint  of  the  appellee  is  in  three 
paragraphs.  Each  avers  that  the  injury  for 
whicD  a  recovery  is  sought  was  caused  b^  the 
negligence  of  the  defendant,  and  that  plaintiff 
was  injured  without  any  fault  or  neglicrencc  on 
her  part.  They  each  contain  these  allegations: 
"That  the  appellee  lived  with  her  father,  who 
owned  land  not  far  from  the  appellant/s  rail- 
road; that  the  only  means  of  egress  and  ingress 
was  a  public  highway;  that  the  defendant  con- 
structed and  built  the  last  described  line  of  rail- 
road across,  upon  and  along  last  described  high- 
way for  a  distance  of  three  quarters  of  a  mile 
west  from  the  eastern  terminus  of  said  last  de- 
scribed highway,  and  unlawfully,  carelessly 
and  negligently  failed  to  construct  its  line  of 
railroad  so  as  not  to  interfere  with  the  free  use 
of  said  highway,  and  so  as  to  afford  security 
for  life  and  property,  in  this:  that  the  defend- 
ant dug  an  excavation  some  six  feet  deep  and 
fifteen  feet  wide  in  the  highway  for  a  distance 
of  150  yards,  and  piled  the  dirt  from  said  exca- 
vation along  the  sides  thereof ,  makinj^  embank- 
ments some  nine  feet  high  for  the  distance  of 
150  yards,  leaving  no  way  for  persons  to  pass 
along  the  highway  except  upon  the  embank- 
ment, with  the  railroad  track  between;  and 
that  the  defendant  unlawfully,  carelessly  and 
negligently  failed  and  still  fails  in  every  par- 
ticular to  restore  the  highway  thus  inters^ted 
to  its  former  state,  or  in  a  sufficient  manner 
not  to  unnecessarily  impair  its  usefulness  or  in- 
jure its  franchises 
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Tbe  second  and  third  paragraphs  each  con- 
tains these  allegations  upon  toe  subject  of  the 
defendant's  negligence:  "  That  on  the  8th  day 
of  October,  1886, tnis  plaintiff  was  lawrulljr  rid- 
ing her  horse  upon  the  highway  so  impaired, 
eastward  to  her  home;  that  while  she  was  so 
riding  along  it,  between  her  home  and  the 
western  highway  running  north  and  south,  the 
defendant's  agents  approached  along  said  rail-' 
road  from  the  east  in  a  hand  car,  and  frightened 
plaintiff's  horse,  and,  knowing  the  situation  of 
plaintiff,  but  disregarding  their  duty,  they  neg- 
ligently managed  the  hand  car,  in  this:  that 
after  seeing  the  dangerous  situation  in  which 
plaintiff  was  placed,  they  failed  to  stop  said 
hand  car,  and  thereby  prevent  plaintiff's  horse 
from  becoming  frightened,  and  thus  prevent 
plaintiff  from  being  injured;  that  on  account 
of  such  negli^nce,  and  the  negligence  of  de- 
fendant in  failing  to  restore  the  highway  to  its 
former  state,  or  m  a  sufficient  manner  not  to 
unnecessarily  impair  its  usefulness  or  injure  its 
franchises,  this  pialntiff ,  without  any  fault  or 
negligence  on  her  part,  was  greatly  injured." 

The  first  paragraph  does  not  contain  the  al- 
legations last  quoted,  but  does  contain,  in  ad- 
dition to  those  already  mentioned,  the  foUow- 
ihg  averments:  That  on  account  of  the  defend- 
ant's negligence  in  failing  to  restore  the  high- 
way, the  plaintiff,  "while  riding  her  horse 
eastward  to  her  home  upon  the  highway  so 
Impaired,  on  the  8th  day  of  October,  1886, 
without  any  fault  or  negligence  on  her  part, 
was  thrown  from  her  horse  "  and  injured. 

The  question  whether  the  complaint  shows 
that  there  was  not  contributory  negligence  on 
the  part  of  the  appellee  cannot  be  decided  with- 
out first  ascertaining  and  determining  what 
duty  the  appellant  owed  the  public  respecting 
the  highway  which  it  had  changed  from  its 
former  condition;  for  it  is  important  to  give 
due  prominence  to  two  essential  facts:  one  is 
that  the  plaintiff  was  in  lawful  use  of  a  public 
highway;  and  the  other  is  that,  for  its  own  ben- 
efit, the  appellant  had  changed  the  highway, 
and  negligently  failed  to  restore  it  to  its  former 
condition,  thus  making  its  use  unsafe  and  dan- 
gerous. 

Nor  can  this  question  be  disposed  of  without 
giving  Just  effect  to  the  general  averment  that 
were  was  no  fault  or  negligence  on  the  part  of 
the  plaintiff.  This  averm'ent  makes  the  com- 
plaint good  upon  the  question  of  contributory 
negligence,  unless  the  facts  specifically  pleaded 
clearly  show  that  the  plaintiff  was  negligent. 
We  concur  with  appellant's  counsel  that,  ordi- 
narily, the  specific  facts  will  control  the  gen- 
eral averment  if  they  make  it  clear  that  there 
was  contributory  negligence.  BeynMB  ▼.  Cape- 
land,  71  Ind.  422. 

It  has,  however,  long  been  the  rule  in  this 
court  that  unless  the  facts  specifically  stated 
clearly  show  that  there  was  contributory  negli- 
gence, the  general  averment  will  rescue  the 
complaint  from  its  assailant.  In  the  case  of 
Salein  v.  Goller,  76  Ind.  291,  it  was  said:  **The 
allegation  that  he  was  without  fault,  like  the 
general  averment  of  negligei^oe,  has  a  technical 
significance,  and  admits  proof  of  any  facts 
tending  to  show  its  truth." 

The  cases  are  collected  in  Ohio  Railway  Com- 
pany ▼.  Walker^  12  West.  Rep.  781,  118  Ind. 
196,  and  it  was  said:  **  The  rule  that  the  gen- 
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eral  averment  is  sufficient  has  been  so  long  es- 
tablished, and  so  often  approved,  that  we 
should  feel  bound  to  adhere  to  it  even  if  we 
doubted  its  soundness;  but  we  think  its  sound- 
ness can  be  vindicated  on  principle.  It  is  in  the 
nature  of  a  negative  fact,  and  an  averment  of 
such  a  fact  cannot  be  made  with  the  same  par- 
ticularity as  an  affirmative  one.  The  element- 
aiy  books,  recognizing  this,  a^ree  that  in  such 
case  a  ^neral  averment  is  ordinarily  sufficient. 
It  is  evident  that  any  other  rule  would  be  prac- 
tically incapable  of  enforcement,  for  a  negative 
fact  can  seldom  be  alleged  except  generally  and 
by  way  of  denial,  since  any  other  course  would 
require  a  process  of  exclusion  and  elimination 
that  would  lead  to  an  almost  endless  pleading. 
If  the  specific  facts  absolving  the  plaintiff  from 
fault  must  be  pleaded,  then  it  would  be  neces- 
sary to  enumerate  every  fact  that  might  be  con- 
sidered as  tending  to  charge  him  with  fault, 
and  negative  its  existence.  In  some  cases  this 
process  of  enumeration  and  exclusion  would  be 
practically  impossible.  In  others  it  would  lead 
to  a  prolixity  of  pleading  that  would  do  no 
good,  but  would  produce  uncertainty  and  con- 
fusion." 

The  question  now  in  hand,  therefore,  comes 
to  us,  not  as  one  of  evidence,  but  as  one  of 
pleading,  imd  theiefore  as  one  to  be  determined 
under  the  rule  stated.  For  this  reason  the  cases 
cited  by  the  appellant  which  bear  upon  ques- 
tions arising  on  the  evidence  and  on  the  instruc- 
tions are  not  relevant  Testing  the  complaint 
by  the  settled  rule,  it  must  be  held  to  show  that 
the  plaintiff  was  not  guilty  of  contributory  neg- 
ligence, since  the  specific  facts  do  not  clearly 
negative  the  general  averment.'  They  do  not, 
in  truth,  negative  it  in  any  respect,  but,  on  the 
contrary,  are  consistent  with  it. 

The  two  important  facts  to  which  we  have 
referred — the  place  where  the  injury  was  re- 
ceived, and  the  duty  of  the  appellant  respect- 
ing the  highway  it  had  made  unsafe— when  as- 
signed their  due  weight,  fully  and  clcaily 
relieve  the  plaintiff  from  any  imputation  oi 
negligence,  especially  in  this,  when  considered, 
as  they  must  be,  in  connection  with  the  ex- 
plicit averment  of  her  complaint  that  she  was 
without  fault  or  negligence.  She  was  \xpon  a 
public  highway  leading  from  her  home,  and 
there  she  had  a  right  to  be.  She  was,  it  is  true, 
bound  to  exerdse  ordinary  care  in  using  the 
highway,  but  she  was  not  bound  to  do  more. 
She  was  not  crossing  a  railroad  track,  where 
the  rights  and  duties  of  the  company  and  a 
traveler  are  reciprocal;  but  she  was  upon  a 
public  way,  which  the  company  had  no  right 
to  use  in  operating  its  road,  or  to  make  unsaie. 

The  action  is  not,  it  is  to  be  remembered,  to 
recover  for  injuries  received  on  a  crossing,  for 
the  complaint  proceeds  upon  a  radically  differ- 
ent tJieory.  llie  cases  of  Indiana  Bailway 
Company  v.  Qreene,  8  West.  Rep.  888. 106  In.d. 
279;  Indiana  Railway  Company  v.  Hammock, 
12  West.  Rep.  297.  118  Ind.  1;  and  Cincinr 
nati  Railroad  Company  v.  Butler,  1  West. 
Rep.  110,  108  Ind.  81— are  not  in  point,  for  the 
reason  that  they  were  cases  where  the  injury 
was  received  on  a  crossing,  and  not  cases  where 
the  interference  with  a  public  highway  and  a 
negligent  breach  of  du^  caused  the  injury. 
Throughout  this  case  this  difference  runs,  ex- 
erting all  through  it  a  controlling  influence. 
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Here  the  defendant  De^ligently  failed  to  per- 
form a  duly  imperativSy  enjomcd  upon  it  by 
positive  law.  When  we  oome  to  consider  the 
question  of  the  appellant's  negligence,  as  we 
shall  presently  do,  we  shall  state  the  nature 
and  extent  of  that  duty;  but  at  this  pomt  we 
need  only  declare  that  the  complaint  avers 
and  the  demurrer  confesses  that  a  statutory 
duty  respecting  a  public  highway  was  violated., 
and  that  this  wrong,  concurring  with  another 
wrong,  caused  thu  plaintiff^s  injury.  We  do 
not,  of  course,  decide  that  the  negligent  breach 
of  a  statutory  duty  not  constituting  a  willful 
tort  would  make  the  defendant  liable  if  the- 
plaintifTs  negligence  contributed  to  the  injury 
for  which  she  seeks  a  recovery;  but  what  we 
do  decide  is  that  the  character  of  the  duty  and 
the  nature  of  the  place  where  the  injury  was 
received  are  important  factors  in  the  solution 
of  the  legal  problem. 

If  it  were  granted  that  the  plaintiff  had 
knowledge  that  she  would  be  exposed  to  some 
danger,  in  attempting  to  ride  along  the  high- 
way, made  unsafe  by  the  defendant's  wrong, 
that  fact  of  itself  would  not,  in  such  a  case  as 
this,  necessarily  preclude  a  recovery.  Know- 
ledge is  not  always  a  bar  to  a  recovery.  It  is  not 
a  bar  in  such  a  case  as  the  present,  for  the  plaint- 
iff was  not  bound  to  refrain  entirely  from  using 
the  only  highway  which  gave  her  access  to  her 
home  or  led  from  it. 

We  have  many  decisions  upon  this  general 
subject  In  one  of  them  it  was  said:  *^The 
appellant,  though  he  saw  the  engine,  was  not 
bound  to  anticipate  all  the  perils  to  which  he 
might  be  expoeed  in  driving  past  it,  or  to  refrain 
ab»)]utely  from  pursuing  his  usual  course  on 
account  of  unseen  and  unknown,  though  prob- 
able, risks.  Some  risks,  such  as  anse  from 
obstructions  in  highways,  are  taken  constantly 
by  the  most  prudent  of  men;  and  where,  as 
in  this  case,  the  party  pursues  Uie  usual  course, 
believing  it  to  be  safe,  he  is  not  guilty  of  con- 
tiibutory  negligence.  It  was  a  question  for  the 
tiiry,  and  by  Uieir  general  verdict  they  have 
found  npon  this  point  in  favor  of  the  appellant, 
and  with  it  this  special  finding  is  not  irrecon- 
cilable or  necessarily  inconsistent "  Turner  v. 
Bue/ianan,  82  Ind.  147. 

A  later  case  contains  this  statement  of  the 
rule:  "  It  is  to  be  determined  from  the  facts 
of  the  case  whether  the  known  danger  is  likely 
to  subject  the  plaintiff  U>  injury;  and  if  it  is, 
then  he  must  be  held  guilty  of  negligence  in 
encountering  it  While,  therefore,  it  cannot 
be  held  that  one  who  does  not  go  out  of  his 
way  to  avoid  a  known  danger  is  not  always 
guilty  of  contributory  negligence,  yet  it  must 
be  held  that  he  is  guilty  of  negligence  where 
he  attempts  to  pass  the  danger,  where  there  is 
such  a  probability  of  injury  as  would  deter  a 
reasonable  man  from  assuming  the  risk  of  pass- 
ing it.  If  the  risk  is  great,  or  is  such  as  a 
prudent  person  would  not  assume,  then  the 
person  who  does  assume  it  is  guilty  of  such 
contributory  negligence  as  will  preclude  a  re- 
covery." Lake  Shore  <ft  M,  8.  H,  Co,  v.  Pin- 
chin,  11  West  Rep.  247,  112  Ind.  592. 

The  principle  we  assert  was  applied  in  a  case 
in  all  its  characteristic  features  Uie  same  as  the 
mesent.  We  refer  to  the  case  of  EvangvilU 
KaUroad  Cknnpanit  ▼.  Carvener  12  West  Rep. 
208,  118  Ind.  61. 
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There  are  numerous  other  cases  in  our  re- 
ports asserting  this  general  doctrine.  Amons 
them  are  Huntington  v.  Breen,  77  Ind.  29;  WiU 
son  v.  Trafalgar  di  B.  O.  Or,  Road  Co,  83  Ind. 
826;  Henry  County  Turnpike  Co.  v.  Jackton, 
86  Ind.  Ill;  Nave  v.  Flack,  90  Ind.  205;  Indu 
anapolisY,  Murphy,  91  Ind.  832;  LouisviUe  etc. 
R,  Co.  V.  Phillips,  11  West.  Rep.  119.  112 
Ind.  59. 

In  a  recent  edition  of  a  work  of  excellent 
standing  it  is  said :  * '  The  fact  of  using  a  high- 
way after  obtaining  such  knowledge  docs  not 
necessarily  and  conclusively  establish  negli- 
gence contributing  to  an  injury  resulting  from 
a  defect  therein.  1  Shearm.  &  Redf.  Neg. 
4th  ed.  §  101. 

In  another  work  it  is  said:  "  And  exposura 
to  known  danger  [is]  not  always  negligence." 
4  Am.  &  Eng.  Encyclop.  Law,  86. 

Very  many  authorities  are  citied  in  support  of 
this  proposition.  To  the  authorities  there  col- 
lected may  be  added  the  later  cases  of  Pa.  Teleg. 
Co,  V.  Varnau,  15  Atl.  Rep.  024;  Qulfetc.  R, 
Co,  V.  Qaseamp  (Tex.)  7  S.  W.  Rep.  227;  R. 
Co.  V.  Arnold,  4  South.  Rep.  359. 

But  while  it  is  true  that  knowledge  of  dan- 
ger does  not  necessarily  defeat  a  recovery,  yet 
in  tdl  cases  it  is  an  important  factor,  and*^  in 
many  the  character  of  the  knowledge  and  the 
nature  of  the  danger  may  be  such  as  to  consti- 
tute contributory  negligence.  If  the  danger  is 
so  near  and  so  great  that  a  prudent  man,  know- 
ing of  its  existence,  would  not  assume  the  haz- 
ard of  encountering  it.  then  it  does  constitute 
such  contributory  negligence  as  will  defeat  a 
recovery.  Oosport  v.  rJtans,  11  West.  Rep. 
115,  112  Ind.  133;  Lake  8Ii(/re  db  M.  8.  R.  Go. 
v.  Pincfiin,  eupra;  Richmond  v.  Mulliolland 
and.)  18  N.  E.  Rep.  832;  Eckerd  v.  Chicago  db 
N.  W,  R.  Co,  70  Iowa,  353;  Fulliam  v.  Muscor 
Une,  70  Iowa,  436. 

It  is  quite  clear  that  it  cannot  be  said  in  this 
case  that  the  danger  was  one  which  the  plaint- 
iff was  bound  to  shun,  or  assume  at  her  own 
peril  all  Hie  risk  attending  the  attempt  to  pass 
it  The  case  is  not  one  of  a  plaintiff  casting 
himself  upon  a  known  danger  which  a  prudent 
person  would  not  have  encountered. 

We  come  now  to  the  question  which,  as  wt 
have  seen,  is  intimately  blended  with  the  one 
we  have  already  discussed,  and  that  is  the  neg- 
ligence of  the  defendant.  The  initialj  step  in 
the  defendant's  wrong  was  the  negligent  viola- 
tion of  a  mandatory  statute.  Section  8903  of 
the  Revised  Statutes  of  1881  provides  for  the 
construction  of  railroads;  and,  in  prescribing 
the  duties  and  rights  of  a  railroad  company, 
declares  that  it  shall  have  the  right  "  to  con- 
struct its  road  upon  or  across  any  stream  of 
water,  watercourse,  road,  highway,  railroad  or 
canal,  so  as  not  to  interfere  with  the  free  use 
of  the  same,  which  the  route  of  its  road  shall 
intersect,  in  such  manner  as  to  afford  security 
for  life  and  property;  but  the  corporation  shall 
restore  the  Stream  or  watercourse,  road  or 
highway  thus  intersected  to  its  former  state,  or 
in  a  sullicient  manner  not  to  unnecessarily  im- 
pair its  usefulness  or  injure  its  franchises.'' 

This  statute  prescribes  a  plain  duty.  In- 
deed, the  duty  existed  independent  of  the  stat- 
ute, but  the  statute  makes  it  all  the  more  clear 
and  positive.  The  right  to  interfere  with  a 
highway  is  coupled  wiUi  the  duty  to  make  it  aa 
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safe  as  it  was  before  ft  was  disturbed,  or  at 
least  to  use  reasonable  care  and  skill  to  do  so. 
This  duty  is  violated  if  there  is  a  failure  to 
restore  it  to  its  former  condition  in  all  cases 
where  the  exercise  of  reasonable  care  and  skill 
can  effect  a  restoration.  The  rule  which  gov- 
erns cases  of  this  class  is  thus  stated  bv  a 
writer  of  acknowledged  accuracy  and  ability: 

"  Whenever  an  act  is  authorized  to  be  done 
in  a  highway  that  would  otherwise  be  a  nui- 
sance, Uie  person  or  company  to  whom  the 
power  is  ^ven  is  not  only  bound  to  exercise  it 
strictly  within  the  provisions  of  the  law,  but 
also  with  the  highest  decree  of  care  to  prevent 
injurv  to  tbo  pei:sons  or  property  of  those  who 
may  be  afiFected  by  such  acts.  Hence,  where  a 
railroad  has  been  permitted  to  lay  its  track 
along  or  across  a  highway,  it  is  bound  to  the 
use  of  every  reasonable  precaution  to  prevent 
injury  to  those  passing  along  the  highway,  or 
crossing  its  track  that  is  laid  along  or  across 
the  highway;  and  if  it  fails  to  exercise  a  proper 
degree  of  care — not  only  such  as  is  provided  by 
statute,  but  also  such  as  is  render^  necessary 
by  the  character  of  the  obstruction  and  its  loca- 
tion, having  reference  to  a  like  reasonable  ex- 
ercise of  care  on  the  part  of  those  approaching 
the  obstruction — it  becomes  a  nuisance  to  the 
extent  of  its  injury  to  individual  rights,  and 
renders  the  company  liable  in  damages  for  all 
the  consequences."  2  Wood,  Railway  Law, 
§271. 

Possibly  the  rule  is  rather  too  strongly  stated; 
but,  strong  as  the  statement  is,  many  well  con- 
fiidered  cases  give  it  adequate  support. 

Our  own  cases  recognize  and  enforce  a  rule 
verv  much  the  same  as  that  stated  by  the 
autiior  from  whom  we  have  quoted,  although 
it  is  perhaps  not  quite  so  strongly  stated,  in- 
dianapoli8  4b  St.  L,  E,  Co.  v.  Stmit,  58  Ind.  143; 
Louisville  etc,  R.  Co.  v.  PhiUips,  11  West.  Rep. 
119,  112  Ind.  59;  EvansviOe  d  1.  H.  R.  Co.  v. 
Carvener,  12  West.  Rep.  203.  113  Ind.  61. 

In  the  case  last  cited  it  was  said:  ''Leaving 
the  highway  in  such  a  condition  as  to  require 
the  wheels  of  vehicles  passing  over  the  railroad 
track  to  be  raised  nine  inches  perpendicularly 
from  the  surface  of  the  highway  in  order  to  pass 
over  the  top  of  the  rails  was  prima  facie  a  neg- 
ligent interference  with  the  free  use  thereof. 
Indianapolis  d  C.  R.  Co.  v.  State,  37  Ind.  489; 
Johnson  v.  St.iPand  d  D.  R.  Co.  31  Minn.  283. 

The  facts  in  the  complaint  before  us  make  a 
▼erv  much  stronger  case  than  the  one  from 
which  we  have  quoted,  and,  as  the  injury,  is 
shown  to  have  been  caused  by  the  condition  of 
the  highway,  a  strong  case  is  made  out.  At 
another  place  in  the  opinion  from  which  we 
have  quoted  it  was  said:  '*A  defendant  who,  in 
Eolation  of  an  express  statutory  dut)r,  places 
or  causes  an  obstruction  in  a  public  highway, 
will  not  be  heard  to  say  that  he  did  not  antici- 

Eate  an  inlury  which  was  the  direct  result  of 
is  unlawful  act,  when  the  person  injured  was 
without  fault."  Wabasfi  etc.  R.  Co,  v.  Loc^x, 
11  West.  Rep.  877,  112  Ind.  404. 

In  harmony  with  the  doctrine  declared  by 
the  authorities  we  have  cited  is  this  statement 
in  a  text  book:  "Where  one  has  a  license  to 
interfere  with  a  highway,  as  where  a  railroad 
company  is  autiiorized  to  lay  its  track  along, 
tinder  or  over  a  highway,  the   terms  of  the 
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license,  so  far  as  it  directs  the  manner  of  such 
interference,  must  be  strictly  complied  with. 
Any  other  interference  is  a  nuisanoe."  3 
Shearm.  &  Redf.  Neg.  4th  ed.  g  859. 

This  statement  luminouslv  exhibits  the  law, 
for  it  goes  back  to  the  fun&mental  principle 
that  he  who  unlawfully  interferes  with  a  high- 
way creates  a  nuisance,  and  is  liable  in  dam- 
ages to  one  who  sniffers  a  special  injury. 

It  is  established  law  that  a  complaint  which 
charges  negligence  in  general  terms  is  good  on 
demurrer.  This  was  proved  to  be  the  rule  by 
our  own  decisions,  and  by  other  authorities  in 
a  case  recently  decided — that  of  OJUo  d  M.  R, 
Co.  V.  Walker,  12  West.  Rep.  731, 113  Ind.  196. 

As  all  of  the  paragraphs  of  the  complaint 
contained  appropriate  allegations  charging  the 
defendant  with  negligently  failing  to  discharge 
its  duty,  they  are  go(3,  irrespective  of  the  neg- 
ligence in  running  the  hand  car.  The  super- 
added act  of  negligence,  even  if  it  does  not 
strengthen  the  complaint,  certainly  does  not 
weaken  it  By  showing  a  second  wrong,  and 
continuing  it  with  the  nrst  so  as  to  form  a  con- 
tinuous cause  of  action,  the  pleading  was,  as 
we  believe,  strengthened  and  not  weakened. 
Indianapolis,  P.  d  C.  R,  Go,  v.  Piteer,  7  West. 
Rep.  396,  109  Ind.  179. 

The  wrong  of  the  defendant  in  negligently 
failing  to  restore  the  highway  is,  as  we  have 
seen,  of  itself  sufficient  to  constitute  a  cause  of 
action;  and  the  additional  act  of  negligence  in 
the  management  of  the  hand  car,  if  not  consid- 
ered as  adding  strength  to  the  complaint,  can- 
not, at  all  events,  detract  from  it;  but  we  think 
that  the  fact  that  the  defendant,  by  its  own 
wrong,  rendered  the  highwajr  unsafe,  made  it 
necessary  for  it,  in  operating  its  road,  to  exer- 
cise care  to  prevent  injury  to  one  placed  in 
danger  by  that  wrong.  We  are  not  dealing 
with  a  case  where  the  railroad  company  was 
not'  guilty  of  any  breach  of  du^  respecting  the 
highway  on  which  the  plaintiff  was  travelings 
but  with  a  case  where,  in  violation  of  a  positive 
duty,  it  wrongfully  interfered  with  a  highway. 
Here  the  two  wrongs  blend  in  one  concurring 
tort.  If  the  appellant  was  free  from  fault  i*e- 
specting  the  public  highway,  we  add,  to  pre- 
vent possible  misunderstanding,  we  should 
have  an  entirely  different  case,  and  one  in  which 
it  may  be  that  no  action  woidd  lie. 

A  man  who  has  managed  hand  cars,  or  as- 
sisted in  managing  them,  may  express  an  opin- 
ion as  to  the  rate  of  speed  a  hand  car  was  mov- 
ing on  a  specified  occasion.  Mr.  Lawson  says 
that  on  questions  of  speed  "the  opinion  of  an 
ordinary  witness  is  admissible."   Exp.  Ev.  462. 

The  reason  for  the  rule  is  that  velocitv  or 
speed  is  a  subject  which  cannot  be  placed  be- 
fore a  jury  by  a  statement  of  the  observed  facts. 
Bennett  v.  Meehan,  88  Ind.  566;  LosKbaugh  ▼. 
BirdM,  90  Ind.  466;  Carthage  Tump,  Co,  v. 
Andrews,  102  Ind.  138, 148;  LouismUe  ete.  R. 
Co,  V.  Jones,  7  West.  Rep.  83,  108  Ind.  661; 
Salter  v.  Utiea  d  B.  R,  R.  Go.  69  N.  Y.  631; 
Railroad  Co,  v.  Johnson,  22  Am.  Law.  Reg. 
N.  S.  117;  Fulsome  v.  Concord,  46  Vt.  135. 

Under  the  allegations  of  the  complaint  it 
was  competent  for  the  plaintiff  to  prove  the  nat- 
ure and  extent  of  her  injuries.  Ohio  d  M,  R. 
Co.  V.  Heeht,  17  N.  E.  Rep.  297. 

It  was  entirely  proper  to  permit  a  physician. 
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«peaklDg  u  an  expert  wttoess,  to  testify  as  to 
«be  effect  at  tbe  inluiT-  Lotiiteillt  etc,  R,  Co, 
y.  Wood.  13  West  Rep.  803. 118  Ind.  544. 

It  is  not  error  to  refuse  Instracllons  asked 
•ftcTtlieargunieDt  hasbearuD.  Bartltyv.  Statt, 
«  West.  Rep.  814,  111  Ind,  868;  Tory  t.  Bliive- 
iti,  93  Ind.  418;  Jolly  y.  Terre  Hault  Draw- 
iridge  Oo.  9  Ind.  417. 

Wedonot  doubt  the  power  of  the  trial  court 


to  order  a  new  trial  wheu  the  venlict  is  wromc 
upon  the  evidence.  This  court,  however,  itli 
hardly  necesssry  to  say,  will  not  weish  tba 
evidence  to  aacertaio  where  Ihe  preponderanco 
is,  but  it  will  accept  as  trustworthy  tnat  deemed 
so  by  the  Jury  and  tba  trial  court,  Thi«  ruto 
is  applicable  here,  and  makes  it  our  duly  to 
Buatam  Ihe  verdict. 
Judgment  nfflrmed. 
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Maiy  VANOLINDBR  a  al..  Apptt., 
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1.  la  eonstrainff  ■■  'devl*a  wbloh  aaumee  tc 
iclve  a  life  eetateto  the  anoestor  and  the  remalo- 
do  In  fee  to  tlie  "  bein  "  of  I 
word  "  bein  "  beloK  used  In  lla  teobnloal 
meanhisaU  who  are  to  takesenemlly,  an 
tbe  equivalent  of  "ohlldren''orsome  other  par- 
tial or  reetrloted  olaB  of  belis>.  tbe  intention  to 
ffive  onlf  a  lite  eMote  will  not  oontrol,  but  under 
tbe  rule  In  SheUeifa  Com  (wtatoh  is  in  toroe  in  Ull- 
nola)  the  ancestor  takes  tiie  fee. 

S-Tbe  oplnltMl  In  B«Isl«rr  f-  Eiig«lt  ICt  !■■. 
its,  disapproved  and  overruled  la  so  far  as  It 
plaoee  the  declsloo  upon  the  Intention  of  the  tes- 
tatorto  vest  a  fee  In  the  lesal  reprceentatlvee  or 
legal  heirs  of  the  aooestorB  and  not  upon  the  In- 
tention of  the  testator  to  use  the  words  "leiral 


tepreeeotatlvea  "  or  "  legral  bairs  "  assjmonymous 
with  "  ahildren,"  and  therefore  is  words  of  put* 
cbase  and  not  of  limitation. 

a«nuHr7S>,lS8S;) 


A.  the  Circuit  Court  of  Kendall  County  (Up- 
too,  J.),  in  a  suit  for  the  coostructioa  of  the 
will  of  Hiram  Bauder.  deceased.  AJlrmed, 
The  will  sought  to  be  construed  ia  as  follows: 
"I,  Hiram  Kiuder.  of  the  Town  of  firistol. 
County  of  Kendall  and  Btale  of  Illinois,  make 
this  my  last  will  and  testament.  I  give  and 
beaueaih  to  roy  beloved  wife,  Mary  Baurier, 
ana  to  my  daughters,  Harriet  Ellzabeih,  Nancy 
Catharine  and  Heli^.  the  use  of  all  my  prop- 
erty, after  the  pavments  of  all  debts  (except 
what  is  hereafteralsposedof  by  this  will)  to  n 
divided  among  them  as  the  same  would  be  by 
law  without  a  will,  except  that  It  Is  my  will  that 


Sort.— The  Tvte  In  SuOey't  Oate  (toted.  Where 
the  ancestor,  by  any  gift  of  conveyanoe,  taheth  an 
-eelBte  of  freehold,  and  In  tbe  same  sift  or  conver- 
anoe  an  eelAte  Is  limited,  either  meiUntely  or  Imme- 
diately, toblsbelrs.  In  fee  or  In  tall, "  the  heirs  "  are 
words  of  limitation  of  ttie  estate,  and  not  words  of 
putchaae.  The  remainder  is  Immediately  executed 
In  poseeeslon.  In  the  anoestor  ao  taldnx  the  ftee- 
bold.  1  Coke,  tS  b;  1  Preston,  BBtatee,91:  4  Sent, 
Con.  Z1&  Baker  v.  Soott;  OS  Ul.  SB;  Brlalaln  t.  Wil- 
son. teUL  113;  Deaorott  v.  Btrawn. n III. £8;  Rvaa 
T.  Allen,  B  West.  Sep.  48*,  UO  ID.  IHS:  Little  v.  Wll- 
«oi,  U  Rent.  Sep,  SGu,  UB  Fa.  tiV.  The  rule  Is  that, 
when  tbe  word  "beir"  or  "heirs"  Is  used  in  tbe 
will,  and  there  Is  notbine  In  tbe  context  explaining' 
or  controlling  Its  use,  or  showing  a  dllTereot  Ititen- 
liononthe  part  ol  the  testator,  It  must  be  Inter- 
preted according  to  Its  strict  and  technloal  Import. 

Thus  construed,  tbe  word  "lieirs  "  Includes  and 
deslgnatee  the  persons  upon  whom  the  law  would 
cast  the  Inheritance  in  esse  of  Intestac; 


^'in 


by  toroe 


7;  aiEer 


hold  must  be  taken  Iw  tbe  saj 

oontalns  tbe  limitation  to  tbe  bein,  and  lor  tbls 
purpose  a  wlU  and  oodlcQ  will  be  deemi'd  one  In. 
strument.  To  attraot  tbe  rule  In  Bbelley^  Que  the 
limitations  to  tbe  anoestor,  and  to  bis  heirs,  must 
be  oreated  by  the  same  instrument  iroane  v.  Ar- 
nold, e  Smale  ft  G.  311:  1  DeQ.  U.  ft  0. 571:  Uoore  v. 
Parker.  Ld.  Raym.  a!).  Init  tbe  remainder  I 
heirs.    If  ai\ —  ' — "* '  ' — ' •-  "■ 

»Bh  ButTu-' 

ai'L.  Gd.  h\an  AdiTins' v.^GiTerarS  ^'Oa.  B7i"": 
will  and  schedule  to  It,  are  considered  as  one  in- 
strumout  for  tbe  purpose  of  this  rule.  Hayes  f. 
Foorde,  2  W.  Bl.  BBg;  3  Jarman.  Wills,  110.  A 
annexed  codicil  are  oonsldered  as  con- 
le  Instrument.  So  the  ruleappllee.  If  In- 
grant  of  a  remainder,  there  appeared  In 


l;  Co.  Litt, 


^r  of  a 


tut^oi 

the  heirs.  Wms.  Real  ^p7K|;  fWastib.  Reiki 
Prop.  IKffi;  Hayes  T.  Foorde,  S  W.  BL  008;  Tud.  Lead. 
Gas.  laa,  164;  (^  Llf^  ESt '>,  Butler's  note.  SOt;  Tll> 

llnghast  T.  Coga«ehall,  7  it. I.  BT    ''-  - 

lender  is  created  by  d"" 


When  tbe  re- 


thesa 


particular  estate  wOl  not  be  esJuBed  Into  a , 

though  all  the  other  requisites  for  the  appllcatloB 
of  the  rule  are  present.  0>ape  v.  Aruold.  81  Bng. 
L.  ft  Bq.  18B.  i3l  The  Interest,  devised  to  tbe  ances- 
tor, and  limited  to  the  heirs,  must  be  of  the  same 
quality  {Baker  v.  Scott.  flS  HI.  80;  Rytin  v.  Allen,  • 
West.  llep.  487, 120  HI.  9*8);  that  la,  both  must  be  le- 
—  —  both  ennlral  lie.  .■'"' —  '—'  —-•"-^—^ 


.284;  i 


I  tent 


Rep.  & 


57  Pa.  an,  614;  LltUe  v.  _. ,. , 

119  Ph.  489.  The  rule  applies  as  well  to  persoeal 
property  as  to  realty.  Parish  v.  Parish,  1  Ala.  Bel. 
\ia.  519. 

Rule  apjiliwi  tn  ttpiitalile  at  ictn  oi  legal  intemlt. 
T.ie  rule  applies  to  eqiiltjible  as  well  an  leoal  Inter- 
eatfl;  but  the  estate  of  the  ancestor  and  the  limita- 
tion to  the  beirs  must  be  of  tbesnmo  quality,  cither 
legal  or  mullable.  Striker  v.  Mi>tt,  88  S.  Y.  91; 
Shrc/ej-j  8lirci-e,_4B  Md.  882;  Thurston  v.  Thurston. 


Urecn.niU.  r^.  ;SWa]|,4Sei23  L.  ed.;5J:  Cruzall  v, 
Shcrenl.  7»  U.  8.  G  ^V'all.  »)8  fI8  L.  ed.  £72);  2  Hli 
[net.  342;  Husband.  Inst.  B  284:  Bteaoy  v.  Bice.  37 
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Ilunoib  Sdpkekb  Coubt. 


Jam.. 


none  of  Um  ted  eitate  be  aold  or  disposed  of  for 
tbeli  use  except  the  vood  land  in  the  Bis 
Woode,  but  be  kept  Mcred  for  liieir  hetre:  sad 
I  give  and  bequeath  to  my  adopted  boy,  Will- 
iam B.  Duffet,  tSOO  when  be  becomes  of  age, 
provided  be  lives  with  mj  wife  and  family  till 
that  lime  or  till  the  family  is  broken  up,  which 
is  my  wish  [bat  he  do  so;  imd  f  bequeath  lo  tny 
mother,  Clara  Bsuder,  (26  a  year  from  the  in- 
come of  my  property  during  her  natural  life. 
It  ia  my  desire  that  my  family  remain  lo- 
getber,"  etc 

Just  after  the  eiecution  of  the  will  Bauder 
died,  leaving  liiH  widow,  Mary  Bauder,  and  the 
threedaugliters  mentioned  in  the  will.  Asbort 
time  after  the  testator  died,  Melissa,  one  of  tbc 
dsugbters,  died,  leaving  no  issue.  Harriet 
Elizabeth  married  John  T.  Carpenter,  defend- 
ant herein,  about  twelve  or'  more  years  ago. 
Harriet  died,  leaving  one  child,  a  dnugbier, 
named  CanieC.  Carpenler,  wliodied  in  March, 
1686.  leaving  bo  issue,  but  leaving  a  will,  in 
which  she  makes  her  father.  John  T,  Carpen- 
ter, sole  devisee  of  all  her  property.  The 
daughter,  Nancy  Catharine,  married  Leander 
Keck,  in  January,  1864,  and  is  now  living,  and 
is  one  of  the  complainants  herein.  Bhe  has 
Botne  three  or  four  children  living.  Mary 
Bauder,  the  widow ,is  still  living,  and  is  also  one 
of  the  complainants,  under  tlie  name  of  Mary 
Vaoolinder,  she  having  remarried. 

When  Bauder,  theteslator,  died,  he  left  about 
$5,000  of  personal  property  and  some  400  acres 
of  laud  Id  Kendall  County,  a  house  and  lot  and 
a  block  of   land  in   Montgomery,   in    Kane 


County,  and  the  timber  land  Is  the  Big  Woods, 
mentioned  in  the  will,  and  being  about  forty 
acres.  The  timber  landiu  thcBig  Woodswa* 
Bold  as  allowed  by  the  will,  and  the  proceeds 
divided  among  the  devisees  by  arroogeDienb 
between  them. 

In  1883  Mary  Bauder,  (he  widow,  and  Har- 
riet and  Nancy,  thesurvivingdaughters.  made 
a  division  of  tne  real  and  person^estate  of  the 
leets  tor  between  Ihem  as  follows:  Mrs.  Bauder 
took  line  third  of  the  personal  and  real  estate 
out  hrst;  tbea  they  divided  two  thirds  into  thre» 
equsl  parts;  then  Harriet  and  Nancy  deeded  to 
Mis.  Bauder,  in  addition  (o  the  one  third  taken 
out  by  her,  one  sixth  of  the  real  estate;  then 
tbey  divided  the  balance  between  Harriet  and 
Nancy  equally;  and  Ihe  parties  have  occupied 
rcspeciivtly  according  to  that  division. 

Carpenriir  now  claims  that,  by  virtue  of  the 
will  of  his  dauzbter  he  has  a  present  estate  of 
inheriiance.  and  a  present  riglit  of  possessiun, 
in  all  said  real  estale  left  by  Hiram  Bauder  to 
the  extent  of  his  wife's  right  LO  Melissa's  share, 
as  well  as  ber  own  shore  woich  descended  to  her 
and  his  daushler  Carrie,  in  whose  will  he  is 
devisee;  claiming  that  an  immediate  cslute  of 
inheritance  in  the  real  estate  descended  by  the 
will  to  Melissa  and  the  other  daugbicrs  and 
their  mother;  anesleleot  inberilanceeo  tTUtaiiti 
upon  the  death  of  the  testator,  under  the  rule 
in  8l,dWt  Cote. 

JAtb,  Bauder,  Nancy  Keck  and  her  husband, 
Leander,  deny  that  posiiion;  and  as  Nancy 
Eeck's  children  also  have  a  contingent  interest 
in  the  real  estate,  this  bill  was  died  lo  have  a 


'B  App.  6T  Pa,   ' 
■ witli  M 


eeuledtt 


equitable.  Tlcdemaii, 
vGster  T.  WUaon,  i  T.  E 
B.  880;  Doe  v.  Ironmo 
Prfce,  la  Vei.  Jr.  BfcC 
Wall.  S81  lie  L.  ed.  Wli 


e  rule  la  8boUef  "s  oise  Is  not 


SDpHcable.    Croiatl  v.  Hhererd,  TO  V.-S.  i  Wall. 
BW|18^L.ed.Bra^;  ■™'"-— — •  ■■   "         -' -"  ""    ' 


HTilS  L.  kA.  G7^;  Tttltn^bost  V.  Co^KCshall.  T 


3  apptylng  If  one  o(  tticm  is  obargrad 

witb  a  trust  and  the  oilier  Ig  an  ebmlute  esUle. 
Tud.  Lead.  Ckis.  «8<;  Douglas  v.  t^ingreve,  1  Beav. 
te,  4  Blafc.  14-  C.  1.  An  equitable  eeUle  In  a 
Ufi)  teoant  does  not,  under  tlie  rule  in  BheUe]''B 
Case,  coaJcsce  witti  the  k-Kol  estate  In  remainder  to 
hiB  helis  and  oonstltute  an  estate  talt.  Little  v. 
Wllooz,  11  Cent.  Hep.  850,  US  Fa.  *S>,  £1  W.  N.  C. 


Not  a  nit<  of  pmiwrtv- ''«'  "T  e(HutnuM>n.  Th« 
rule  In  Shelley's  Case  is,  at  most,  a  I^bnicai  rule  at 

otlon,and  not  a  rule  of  properlr,  and  has 

since  the  decision  In  FerrlD  v.  Blahe,  1 
1TB.  given  wnj'  to  the  clear  Intention  o(  tAe 

'oroonor,  when  that  lnt«naoD  could  be  as- 

oerlnlnad  from  the  Instrument  in  which  tbe  word* 
'ipposed  to  be  words  of  limitation  were  used. 

alier  v.  Scott,  62  lU.  Mj_  Butler  v.  Hueatls,  IB  HI. 

14;  Belslar  v.  Encol.  idl  ItL  180:  Chelton  v.  Hen- 

BISOD,  SQlU.  I3£;  Carter  v.  Reddish,  SS  Ohio  St. 


i»59. 
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construction  put  upon  the  wilL  The  com- 
plainants contended: 

"That  the  only  devise  to  the  said  Mary 
Bauder  and  the  said  daughters  of  said  Hiram 
Bauder,  was  the  use  of  the  said  real  estate  to  the 
said  Mary  Bauder,  Nancy,  Harriet  and  Melissa, 
for  their  lives;  and  no  part  of  the  real  estate 
itself  was  devised,  but  it  was  to  be  kept  intact 
undivided,  unimpaired  and  undisposea  of  and 
sacred  to  those  who  might  be  their  beirs  living 
upon  the  death  of  all  of  them;  and  until  the 
decease  of  all  of  said  first  takers,  the  use  should 
remain  to  The  survivor  or  survivors  of  them. 
And  that  when  Harriet  died  no  estate  passed  to 
her  daughter  or  to  anyone  else,  but  her  mother 
and  sister,  under  the  will  as  aforesaid,  had  the 
use  of  the  same  during  their  lives;  and  that, 
Melissa  having  died,  no  estate  passed  from  her, 
but  the  same  remained  likewise  in  her  mother 
and  sisters,  under  the  will,  for  their  use  during 
their  lives;  and  that  the  survivors  are  entitlea 
to  the  use  of  the  whole  estate  during  their  lives. 

••  That  the  word  *  hciis  *  as  used  in  the  will. 
Is  a  word  of  purchase,  and  not  of  limitation, 
and  that  it  was  the  intention  of  the  testator  in 
and  by  said  will  that  his  said  widow  and  three 
daughters  should  have  a  life  estate  onlv  in  his 
real  estate,  and  upon  the  death  of  all  ox  them, 
the  remainder  should  go  to  such  of  their  heirs 
as  mi^ht  then  be  living;  that  the  rule  in  &id- 
ley'8  Cam  does  not  apply  to  said  devise  in  said 
will  and  to  apply  the  same  would  be  contrary 
to  the  intention  of  said  testator  " 

The  circuit  court  decided  that,  as  to  the  real 
estate   of   Hiram  Bauder,   "The  said   Mary 


Bauder,  Harriet  Elizabeth,  Nancy  Catharine, 
and  Melissa,  in  and  by  said  will,  took  an  im- 
mediate estate  of  inheritance  therein;  that  the 
word  'heirs,'  as  used  in  said  will  was  a  word  of 
limitation,  and  not  of  purchase;  that  such  waa 
the  intention  of  the  testator  in  said  will,  and 
that  the  rule  in  Shelley* 8  Case  applies  thereto/*^ 

From  this  decision  the  plaintiffs  appealed. 

Mr,  Charles  Wheaton«  for  appellants: 

The  word  * 'heirs"  when  used  in  a  will  ought 
to  be  taken  as  designatiopersonarum  whenever 
it  is  manifest  the  testator  intended  to  use  it  in 
that  sense 

BuUer  v.  HuestU,  68  111.  594. 

In  BelOay  v.  Engel,  107  111.  182,  it  is  held  that 
the  plain  intention  of  the  testator  overrules  the: 
rule  in  Shelley's  Case. 

See  also  Baker  v.  Scott,  62  111.  86;  Ptrrtn  v 
Blake,  4  Burr.  2579;  Findlay  v.  Riddle,  8  Binn. 
139;  Milieu  v.  Ford,  6  West.  Rep.  424,  109  Ind. 
159;  McMahany.  Newe&mer,  82  Ind.  565;  Doe- 
V.  Jdckmariy  5  Ind.  283:  Helm  v.  Frubee,  59  Ind. 
526;  Bapp  v.  Matthias,  85  Ind.  832;  Bravot^  v. 
Harmon,  78  Ind.   412;  Cliford  v.  Farmer,  79- 
Ind.  529;  Hileman  v.  Bauslauah,  18  Pa.   844; 
Tayl(n'  v.  Taylor,  68  Pa.  481;  Patrick  y.  More- 
head,  85  N.  C.  62. 

Where  technical  words  are  employed  in  a 
will  in  such  a  manner  that  to  give  them  their 
strict  meaning  would  defeat  the  intention  of 
the  testator,  apparent  from  the  will,  a  more 
liberal  or  popular  interpretation  will  be  given 
to  them  in  oraer  to  carry  such  intention  into 
effect. 

DeKayy,  Iroing,  6  Denio,  646. 


16;  Daniel  v.  Whartenby,  84  CJ.  a  17  Wall.  688  (21  L. 
ed.  661).  It  is  a  rule  of  oonstructloo.  and  not  of  In- 
terpretation, and  takes  elTect  only  when  the  inter- 
pretation of  the  win  has  been  ascertained.  Yamall's 
App.  7D  Pa.  835;  Perrin  v.  Blake,  4  Burr.  2579;  Guth- 
rie^s  App.  87  Pa.  18;  Foster  v.  McKenna  (Pa.)  10 
Cent.  Kcp.  966.  The  only  matter  determined  by  the 
rule  is  wnether  a  person  shall  take  by  descent  or 
}>urcbase.  Webster  v.  Cooper,  65  U.  B.  14  How.  488 
a4  L.  ed.  510).  All  devises  made  before  the  enact- 
ment of  statutes  abolisbinfir  this  rule  in  8belley*s 
Oase  will  be  construed  in  accordance  with  the  rule. 
Wiillamfl  V.  Williams,  11  Lea,  6^3;  Quick  v.  Quick, 
a  N.  J.  Bq.  18.  *'  Heirs,"  **  issue  "  or  '» children  of 
the  first  taker**  are  either  words  of  limitation  or 
purchase,  as  will  best  elTectuate  the  devisor^s  in- 
tention. Doe  V.  Collis,  4  T.  R.  294;  Shriver  v.  Lynn, 
48  U.  a  2  How.  66  (U  L.  ed.  172);  FoxweU  v.  Qrad- 
dock,  1  Patt.  &  H.  (Va.)  250;  Daly  v.  James,  21  U.  8. 
8  Wheat.  486  (5  L.  ed.  670);  Perrin  v.  Blake,  4  Burr. 
2SI79;  Ba«8haw  v«  8pencerL2  Atk.  688;  Chelton  v. 
Hendersrm,  9  OiU,  482;  Be  Wynch*s  Trust,  27  Bng. 
L.&Eq.875. 

Terms  **/ie«i%»'  **n«<rB,"  "cfcilclren,"  "<8wi«.*'  etc., 
eofulrued.  Where  an  estate  of  freehold  Is  limited 
to  a  person,  and  the  same  instrument  contains  a 
limitation,  either  mediate  or  immediate,  to  his  heirs, 
or  the  heirs  of  his  body,  the  word  **  beira  **  is  a  word 
of  limitation;  if  to  the  beirs  of  his  body,  be  takes  a 
fee  tail,  if  to  his  heirs  seneral,  a  tee  simple  (1  Pres- 
ton, Bstates,  chap.  8;  Brouurhton  v.  Langley,  2  Ld. 
Baym.  873;  Whiting  v.  WilkiDs,  1  Bulstr.  219;  Bed- 
ford*8  Case,  F.  Moore,  718;  Penin  y.  Biake,  4  Burr. 
2579);  and  the  word  *' nearest,"  llko  "next"  or 
•* first"  prefixed  to  the  term  "heirs"  or  "hehr," 
without  the  use  of  other  words  of  limitation,  will 
not  varv  the  effect  of  the  devise.  Ryan  v.  Allen,  9 
We^t.  487,  120  111.  648;  1  Coke,  98  b;  1  Preston,  Es- 
tates, 264:  4  Kent,  Com.  215;  Baker  v.  Scott,  62  111. 
88;  Brislain  v.  Wilson, 68  III.  173|Beacroft y. Strawn, 
67  111,  28;  2  Fcame,  Rem.  20^.  The  devisee  for  life 
in  such  cases  takes  an  estate  in  fee.  Wushb.  Real 
Prop.  606;  Hockstedler  v.  Hoclcstedler.  7  West. 
Rep.  77, 108  Ind.  506:  Shinier  v.  Mann,  09  Ind.  1U2; 
Bljrgs  V.  McCarty,  86  Ind.  8&1;  Gonzale  v.  Barton, 
45  Ind.  206;  McCray  v.  Lipp,  85  lad.  116;  Andrews  v. 
Spurlin,  86  Ind.  262:  Doe  v.  Jackman,  5  Ind.  285; 
.Preston.  Bstates,  271.  In  Davis  v.  Davis,  89  N.  J. 
Eq.  18,  the  words  "  lawful  heirs  "  were  construed  to 

2  L.  a  A. 


mean  legitimate  children.  Bldridge  v.  Eldridge,  8 
Cent.  Rep.  845, 41 N.  J.  Bq.  89.  If  clearly  shown  that 
the  wora  "  hcdrs  "  was  used  as  meaning  children, 
the  court  will  s^ve  it  tiiat  meaniner.  Shimer  v. 
Mann,  99  Ind.  202;  Bidgeway  v.  Lamphear,  99  Ind. 
251;  Brumfleld  v.  Drook,  101  Ind.  190;  CriswelPs 
App.  41  Pa.  268.  The  word  "  children  **  in  its  pri- 
mary sense  and  ^issne  **  are  words  of  purchase;  Fos- 
ter V.  McKenna  (Pa.)  10  Cent.  Rep.  SM;  but "  heir  " 
and  "  heirs "  are  words  of  limitution.  and  not  of 
purchase.   Schoonmaker  v.  Sheelv,  8  Denio,  4  iS. 

Instances  of  oonstructUm  of  terms.  In  tbe  crea- 
tion of  a  fee-tail  estate  there  must  be  words  of  pro- 
creation indicating  the  body  out  of  which  the  heirs 
were  to  issue  or  by  whom  they  were  to  be  begotten; 
while  words  of  inheritance  only  were  necessary  at 
common  law  to  the  creation  of  a  fee.  Lehadorf  v. 
Cope,  U  West.  Rep.  621,  122  IlL  317.  Tbe  words 
"  heiis  male  "  import  heirs  of  the  body.  Weart  v. 
Cruser,  9  Cent.  Rep.  117, 49  N.  J.  L.  475.  A  devise  to 
T.  without  words  of  limitation,  "  and  if  he  should 
die  leaying  no  lawful  heirs  the  whole  to  descend  to 
his  brothers  and  sisters,  share  and  share  alike,  or  to 
their  legal  representatives,"  vests  a  fee-tail  estate 
inT.  Ontzell  V.  Cochran  (Pa.)  8  Cent  Rep.  5ia  So, 
prior  to  the  Act  of  1856,  a  devise  to  a  son  for  life, 
and  to  his  legal  heirs  at  nis  death,  if  any,  and  if  not 
then  to  testator*s  grandchildren,  the  son  took  an  es- 
tate in  fee-tail,  fiassctt  v.  Hawk,  10  Cent.  Rep.  786, 
118  Pa.  94,  20  W.  N.  C.  899.  A  deyise  to  certain 
grandchildren  and  their  lawful  issue,  and  in  case 
of  the  death  of  either  without  lawful  issue,  t^e 
share  of  such  child  to  go  to  the  survivor  under  the 
operation  of  the  Act  or  18^  is  converted  into  a  fee 
simple.  Reinoehl  v.  Shirk.  11  Cent.  Rep.  644,  UO  Pa. 
108,  21  W.  N.  C.  127.  The  word  "issue"  is  pHma 
fade  construed  heirs  of  the  body,  and  standing 
alone  the  words  "die  without  leaving  lawful  issue" 
import  an  indefinite  failure  of  issue.  Reinocbl  y. 
Shirk,  11  Cent.  Rep.  644, 119  Pa.  108,  21  W.  N.  C.  127. 
A  devise  to  one  and  to  his  '*  beirs  of  the  blood  of 
the  father  "  creates  a  fee  simple  conditional  which 
is,  by  the  Maryland  Statute,  converted  into  an  un- 
qualified fee  simple.  Baltimore  &  O.  R.  Co.  v.  Pat- 
terson (Md.)  12  Cent.  Rep.  109.  In  a  doise  to  a  sis- 
ter "  and  at  ber  death  to  her  children,  or  other  lineal 
descendants,"  tbe  words  "other  lineal  descend- 
ants," so  qualify  the  words  "  child  "  or  "  children," 
as  to  make  them  words  of  limitation  and  n<»t  of 
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The  conrt  will  not  resort  to  a  tecbnical  cod-  I 
■truction  for  the  purpose  of  defeating  the  man- 
ifest inteDtloD  of  the  teelalor. 

Gardner  v.  Oardnar,  0  Fafge,  VS6;  Btsuart 
w.  Outmbert,  2  Bandf.  Ch.  883. 

So  tlie  word  "beira"  nill  not  be  iDterpreted 
aa  a  word  of  llmitadon,  If  tbe  loteatlon  li  ap- 
puent  to  use  It  Id  oDOtber  sense. 

£urMtT.  Douglits,  8  Bndf.  287. 

Tbe  tn«U)  thing  to  get  at  In  tbe  construction 
of  a  will  is  ibe  intentiOD  of  a  testator,  to  be  as- 
certained from  tbe  whole  will  taken  togetber. 

IJarmoQ,  Wills.  Petklos'  ed.  414,  42fi;  GoveTi- 
lunan  v.  Shaler,  2  Paige.  183;  Ooajy  v.  Wend- 
eU,  6  Pai^,  548;  FimSt.  Sergh,  10  Paige.  140. 

In  a  will,  a  geaeral  intent  must  jield  to  a 
parttcular  Intent,  to  be  ^Ihered  from  s  coa- 
■truciioa  of  the  whole  will  taken  together. 

2  Wms.  Ezra,  pp,  11S3-1164;  F<n-tA  v.  Ckap- 
fnan.  1  P.  Wms.  667. 

To  effectuate  the  clear  Intention  of  the  testa- 
tor, as  apparent  upon  tbe  whole  will,  words 
and  IfmitatloQs  may  he  transposed,  applied  or 
rejected. 

3P.  Wms.ll62;6bii^T.  Ha!/es,Wla6.S8a; 
Harrit  V.  Garptntor,  7  We«.  Bep.  608, 109  Ind. 
540;  Wiggim  t.  P«rkin*  (N.  H.)  2  New  £ng. 
"RtD.  SOS. 

Mt*»r».  H.  O.  Saatbworth  and  N.  J. 
AUrloh,  for  appellee: 

Tbougb  an  estate  be  devised  to  one  for  life, 
or  wllb  any  other  restrictive  expresBiouH,  yel. 
It  there  be  added-  afterwards  apt  and  proper 
words  to  create  an  estate  of  iuberitaoce  in  the 
heirs,  the  extensive  force  of  the  latter  words 


should  overhalsnce  the  strictness  of  tbe  formei 
and  make  bim  a  tenant  in  fee. 

Tbe  true  question  of  tbe  intent  would  tnm, 
not  upon  the  quantity  of  the  estate  intended  to 
be  given  to  the  ancestor,  but  on  the  nature  of 
the  estate  intended  to  be  given  to  tbe  helia. 

Bee  Balcer  t.  8eoU,  63  II!.  100. 

In  the  ca?e  at  bar  the  testator  devlsea  "the 


of  all  hia  property,  etc.;  and  It  has  been 

,  the  other  side  that  such  language 

does  not  carry  an  estate  in  the  land,  only  the 


contended  by  tl 


income  from  it,  tbe  estate  held  In  abeyance. 
That  sach  is  not  the  law,  see: 

Handberry  v.  DooliUU,  88  HI.  209;  Okeden  v. 
Otedm,  1  Atk.  662;  i/attT.  Chrter,  2Atk.868; 
ma*  V.  Bank*,  8  P.  Wms.  7;  Mather  v.  MaAer, 
108  HI.  618;  Ryan  t.  Allen,  0  West  Rep.  4^, 
iaOUl.e48;2JaTman,Wil1s,e09,  and  cases  there 
cited.  ■ 

Scbolfleld.  •7'.,  delivered  the  opinion  of  the 

The  question  here  la  whether  In  consimlng  a 
devise  which  assumes  to  give  a  life  estate  lo 
the  ancestor  and  the  remainder  In  fee  to  the 
belts  at  law  of  such  ancestor,  tbe  language  of 
the  devise  in  giving  the  life  estate  and  other 
parts  of  the  devise  snowing,  in  connection  with 
the  lan^^ge,  that  his  intention  was  to  giv« 
only  a  lifecstatc,  must  control. 

It  is  quite  clear  upon  authority  that  the  an- 
swer must  be  in  tbe  negative.  We  held  in 
Baker  v.  Seott,  03  HI.  88,  that  tbe  rule  In  S/iel- 
ley"!  Cote  is  In  force  here,  as  a  rule  of  property, 
and  that  the  question  of  inleot  in  determining 


IT 


apply.    Uoore  V.  Brooks.  1£  Grace.  135. 

declaration  prohibits  the  flrst  laker  from  __ „  _. 

dltposlnD  oithe  land  devised,  and  tbe  remainder  Is 

given  to  his  hslis,  the  word  -iielr ■      " "  "  " 

a  word  of  purcliaBe.   Botierts  r. 


lor  life  Is  granted  with  remaloder  to  the 
the  Srst  taker,  or  ohUdrcn  of  the  teoant  lornie. 
tTiBmbBiH  V.  Payne,  t  Jones.  Kq.  StK;  Beeder  v. 
Spearman,  a  Rich.  Bq.  88;  Geraet  v.  Lynn.  81  Pa. 
-W:  stump  V.  Jordan,  H  Hd.  eiS;  Bannister  v.  Bull. 
le  S.  C.  SO;  Donnellr  V.  Turner,  W  Md.  a.  Even 
where  tbe  words  "descend  to  obUdron"  are  used 
rratev.  Townaend.Sl  Hm.  Slfl);  If  the  limitation 
he  to  the  heirs  of  his  bodv.  tbe  flrst  taker  would 
have  an  estate  tall  iuatead  of  a  fee.  Flbus  v.  Hlt- 
-■URA. 


ford,  1  T 

3S1;  TolH 


Ventr.  Bit;  Hlleman   v.  Bouslaugh,  IS  P». 


V.  SiDltb,  IB  UA.  IW:  Cooper  v.  Coursey,  i  Cuiuw. 
4U;  Williams  v.  WllUams.  10  Heisk.  BSO.  Where  U 
estate  is  given  to  a  [lerson  lor  Ute,  with  remainder 
to  hlBbelTsand  their  beln  forever  the  estate  of  tbe 
first  taker  Is  not  enlurKed  Into  a  fee  by  the  opera- 
don  of  the  rule,  alnoe  tbe  vrnrds  "their  heirs  fop. 


Bi  '.  BoBera, 

8 '  a%  Deo- 

M  t.  Beualy, 

1 '  Blan.  IK 

•t  a  fund 
to  9t  the  do- 

ce  the  latter  the  principal  sum  be  paid  to  his 

la  ilrs,  share  and  share  allka,  tbe  term  "law- 

fu  )"  means  cbildren  and  not  next  of  kin. 

El  V.  Bldrldge,  S  Cent.  Bep.  844,  41  N.  J.  Eq. 

89  ST  snob  devise  the  son  took  a  life  Interest 

tn  uad,  and  bii  clilldrea  took  a  remainder 

w  sted  at  onoe  on  the  death  of  the  testator. 

El  V.  Bldrldoe.  S  Cent.  Rep.  3U,  UN.  J.  Bq. 

8a.    testator  devised  to  his  daughtertbe  Im. 

Srovement  of  a  farm,  the  premises  to  be  equally 
Ivlded  Ibetween  all  her  legal  hclisatber  dooeaae. 
It  was  held  that  sbe  look  a  life  estate  only,  and 
that  her  ohUdroaUviDgat  tbe  testator's  death  took 
a  vested  remainder  In  fee.  Bowers  v.  Porter.  4 
Flak.  IBS;  Eldridge  v.  Bldrldse,  8  Cent.  Bep.  84S.  41 
N.  J,  Eq.  89. 
EztciHttru  trusts  not  lofUitn  rule.    Where  tmsts 


rely  e 
s'Tntentl 


'T^eot  and 


wotct 


'  '    effect  tbe  Uxt^ 

oonOned  to  tlie 

ion  law,  but  governs  Itself  by 


tbe  testator's  in letitlon.  and  does  that  which  wiU 
bofit  answer  and  support  It.  Wood  v.  Bumham, 
«  Paige.  61»:  Sloelotr  v.  Redman. » Inil.  !97;  Livings- 
ton V.  Murray.  67  Barb.  HO.  Where  the  tmslB  re- 
specting the  aharea  of  tbe  daughters  were  leval 
and  vafld  tniBtiq  werenot  passive,  but  active:  were 
not  executed  but  executoiT  trusts— the  rule  in 
Shelley's  case  had  no  application  to  them;  but  they 
were  saved  by  the  Bo  vised  statutes,  artlolo  Belatlve 
to  Csee  and  TrusU,  I  48.    Wagstaff  v.  Loverre,  a 
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whether  it  is  applicable  in  a  given  case  does  not 
-turn  apon  the  quantity  of  estate  intended  to  be 
^ven  to  the  ancestors,  out  upon  the  nature  of  tbe 
•estate  intended  to  be  given  to  the  heirs;  and  it 
was  shown  in  that  case  that  in  the  great  case 
of  Perrin  v.  Elake,  4  Burr,  2579  ^  GreenL 
Cruise,  Real  Prop.  818)  as  finally  decided 
in  the  Exchequer  Chamber  it  was  admitted 
that  the  rule  in  Shellej/'s  Case  often  defeats  the 
Tindoubtcd  intention  of  the  devisor,  "for"  it 
w  as  said :  "There  was  never  an  instance  where 
an  estate  for  life  was  expressly  devised  to  the 
first  taker  that  the  devisor  intended  he  should 
have  any  more.  But  if  he  afterwards  gives  an 
•estate  to  the  heirs  of  the  tenant  for  life,  or  to  the. 
heirs  of  his  body,  it  is  the  consequence  or  opera- 
tion of  law  that  in  this  case  supervenes  his  inten 
tion  and  vests  the  remainder  in  the  ancestor." 

Preston,  in  his  work  on  Estates,  says  in  Vol- 
^lme  1,  page  281,  *288,  speaking  of  the  legal  ef- 
fect under  the  rule  in  /Ridley's  vase  of  the  word 
"heirs"  in  a  devise  or  grant,  "That  all  possible 
heirs  of  the  given  description  are  to  take  in  sue- 
•cession  from  generation  to  generation  under 
the  name  of  heirs  of  the  ancestor,  is  to  bring  the 
•case  immediately  within  the  rule.  That  only 
•one  individual  or  several  individuals  is  or  are 
to  take  in  the  characters  of  heirs,  or  rather  as 
particular  persons  described  by  that  name,  either 
for  their  lives  arUy  or  far  an  estate  of  inheritance 
Xo  be  dedueible  from  them  as  the  stock  or  ances- 
tor; and  that  their  heirs  are  described  by  super- 
added words  of  limitation,  and  as  their  desund- 
-ants,  is  to  exclude  the  rule." 

And  a^n,  in  the  same  volume  at  page  862, 
*  368,  this  author  says:  "In  wills  the  rule"  (*.  e. 


Id  SheUey's  Case)  "applies  generally  and  with- 
out exception  to  the  several  limitanons  as  often 
as  the  gift  to  the  heirs  is  without  any  expres- 
sion of  qualification;"  and  he  thus  illustrates  his 
meaning:  "Neither  the  express  declaration,  (1) 
that  the  ancestor  shall  have  an  estate  for  his 
life  and  no  longer;  nor  (2)  that  he  shall  have 
only  a  life  estate  in  the  premises,  and  that,  after 
his  decease,  it  shall  go  to  the  heirs  of  his  body, 
and  in  default  of  such  heirs  vest  in  the  person 
next  in  remainder;  and  that  the  ancestor  shall 
have  no  power  to  defeat  the  intention  of  the 
testator;  nor  (8)  that  the  ancestor  shall  be  a 
tenant  for  his  life  and  no  longer,  and  that  it 
shall  not  be  in  his  power  to  sell,  dispose,  or 
make  away  with  any  part  of  the  premises — 
.  .  .  will  change  the  word  'heirs'  into  a  word 
of  purchase." 

Kent  says  (vol.4,  p. 288,8th  ed.)  in  speaking  of 
the  decision  of  the  Exchequer  Chamber  in  Per- 
rin  V.  Blake,  supra:  "The  result  of  that  famous 
controversy  tended  to  confirm,  by  the  weight  of 
judicial  authority  at  Westminister  Hall,  the  ir- 
resistible pre^emmence  of  the  rule  (»'.  e.  in  Shel- 
ley's Case),  so  that  even  the  testator's  manifest 
intent  could  not  control  the  legal  operations  of 
the  word  heirs  when  standing  for  the  ordinary 
line  of  succession  as  a  word  of  limitation, 
and  render  it  a  word  of  purchase.  If  the  term 
lidrs  as  used  in  the  instrument  comprehended 
the  whole  class  of  heirs,  and  they  became  en- 
titled, on  the  death  of  the  ancestor,  to  the  ,es- 
tale,  in  the  same  manner  and  to  the  same  ex- 
tent and  with  the  same  discemibfe  qualities  as 
if  the  grant  or  devise  had  been  simply  to  him 
and  his  heirs,  then  the  word  Iieirs  is  a  word  of 


Barh.  221.    Persoos  described  as  sons  or  children  | 
take  as  purchasers,  and  not  by  descent:  and  the  re- 
mainders are  vested  as  soon  as  such  persons  come 
into  beinfr.    Macnmber  v.  Bradley,  28  Ck>nn.  445; 
Adams  v.  Ross,  80  N.  J.  L.  512;  Price  y.  Sisson,  18 
N.  J.  Eq.  177:  Sinton  v.  Boyd,  19 Ohio  St.  80;  Prioe  v. 
Taylor,  28  Pa.  102;  Tyler  v.  Moore,  42  Pa.  888;  Taylor 
V.  Taylor.  63  Pa.  4k3;  Flint  v.  Steadman,  86  V  t.  210; 
Ford  V.  Flint,  40  Vt.  849:  Webster  v.  CJooper,  66  U. 
a.  14  How.  600  (14  L.  ed.  610):  Slater  v.  Dan^rfleld, 
15  Mees.  &W.  268;  Lees  y.  Mosley,  lYounge  &  C. 
-<  Bxch.)  689.    Where  by  devise,  a  life  estate  was  lim- 
ited to  Eilzaheth,  an<l  remainder  to  her  sons  as  ten- 
ants in  common,  share  and  share  alike,  and  the 
heirs  of  their  bodies,  the  fee  tail  was  not  limited  to 
the  heirs  in  tail  of  the  ilrst  taker:  the  rule  in  Shel- 
ley's Case  did  not  apply.   The  two  sons  could  not 
take  an  estate  tajl  from  their  mother  as  tenants  in 
K^ommon.   They  must  take  it  as  purchasers  or  not 
4it  all.    Webster  y.  Cooper,  66  17.  S.  14  How.  488  (14 
Ii.  ed.  610).    If  they  are  executory,  as  they  usually 
jure  in  marriagre  settlements;  or  if  it  is  the  clear  in- 
tention of  the  donor  that  the  tenant  for  life  shall 
not  have  the  power  to  cut  off  the  estate  in  remain- 
-der— the  rule  will  not  apply.   2  Washh.  Real  Prop. 
-496;  Sand.  Uses,  811;  Jones  v.  Laughton,  1  Eq.  Cas. 
Abr.  b92;  Gill  v.  Logan,  11  B.  Mon.  281;  Berry  v. 
Williamson.  11  B.  Hon.  246.    That  the  words  ''to  he 
-equally  divided,**  prevent  the  application  of  the 
rule  in  Shelley^  Case,  and  limit  the  interest  of  the 
-first  taker  to  an  estate  for  life,  is  the  settled  law  in 
this  State.    Mills  v.  Thome,  96  N.  C.  362;  Ward  v. 
^ones,  6  Ired.  Eq.  40O;  Jenkins  v.  Jenkins,  96  N.  0. 
'2G0.    Under  a  devise  to  testator^s  two  sons,  John 
and  Edward,  of  a  farm,  to  them  as  long  as  they 
liye,  and  after  their  death  to  their  children,  John 
and  Edward  take  a  life  estate,  with  remainder  to 
their  children  as  purchasers,  upon  the  death  of  the 
•«uryiyor.    Jones  v.  CSable,  6  Cent.  Rep.  855^  114  Pa. 
.686.    The  gift  in  remainder  yested  at  once  on  the 
death  of  the  testator,  the  context  of  the  will  show- 
ing no  different  intention.    Theobald,  Wills.  275;  1 
Koper,  Legacies,  689;  Bowers  v.  Porter,  4  Pick.  198; 
Eldridge  y.  Eldridge,  8  Cent.  Rep.  845. 41 N.  J.  Eq.  89. 
Devise  to  ffrand-daugMer;  remainder  in  fee  to  her 
<hHdreiu  construed.    Where  the  estate  is  given 
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''after  his  death,  to  his  issue  by  him  lawfully  be- 
gotten of  his  bodyJ[*  these  must  necessarily  have 
been  his  children.  They  could  not  have  been  oth- 
erwise. It  will  do  no  violence,  either  to  the  lan- 
guage here  used  or  to  the  context,  if  this  clause  be 
regarded  as  if  the  testator  had  suhstituted  the  lat- 
ter words  for  the  former  in  framing  this  part  of  the 
instrument.  If  this  had  been  done  there  could 
have  been  no  controversy  between  these  parties, 
lie  Sanders,  4  Paige,  298;  Daniel  v.  Whartenby,  84 
U.  8. 17  Wall.  644  ^  L.  ed.  6641.  Eyen  "hehrs  of  the 
hody**  may  be  read  under  circumstances  so  as  to 
mean  children,  and  when  so  read  those  words  will 
give,  as  this  word,  not  forced  out  of  its  signification, 

gvecK  to  the  first  taker  no  more  than  bis  life  estate, 
oon  v.  Stone,  19  Oratt.  206.  If  it  be  objected  that 
the  devise  to  the  daughter  for  Uf e,  with  remainder 
to  her  issue,  is,  at  common  law,  turned  into  a  fee  in 
the  daughter  by  iAxe  operation  of  the  rule  in  Shel- 
ley *sC7ase,  upon  the  ground  that  the  word  "issue** 
is  used  as  the  equivalent  of  heirs,  and  ts  here  a  word 
of  limitation  and  not  of  purchase;  the  answer  is  that 
the  rule  applied  only  to  the  case  of  the  first  taker 
and  not  to  the  use  of  the  word  In  a  case  like  the 
present.  Hennessy  v.  Patterson,  85  N.  Y.  96;  CXish- 
ney  y.  Henry,  4  Paige.  345.  The  word  "children ,'» 
in  a  devise,  was  a  word  of  purchase,  and  not  of 
limitation.  -Beaoroft  v.  Strawn,  67  III.  33:  Arm- 
strong v.  Moran,  1  Bradf .  815:  Chrsrstie  v.  Phyf  e,  19 
N.  Y.  844;  Buffar  v.  Bradford,  2  Atk.  221;  DeWitte 
v.  DeWitte,  11  Sim.  41.  The  word  ''children*'  In  its 
primary  and  natural  sense  is  a  word  of  purchase, 
but  the  words  "heirs,**  and  "heirs  of  the  body^*  are, 
in  their  primary  and  natural  Bense,words  of  limita- 
tion, and  not  of  purchase.  Rivard  v.  Gisenhof .  86 
Hun.  251..  Sohoonmaker  v.  Sheely,  8  Denio,  490. 
The  term  "children*^  in  its  natural  sense,  is  a  word 
of  purchase,  and  it  is  to  be  taken  to  have  been 
used  as  sucn,  unless  there  are  other  expressions 
in  the  will  which  show  that  the  testator  intended 
to  use  it  as  a  word  of  limitation  only.  Chrystle , 
y.  Phyfe,  19  N.  Y.  864.  It  would  be  unreasonable  ^ 
to  suppose  that  the  testator,  who  evidently  looked  to 
Buccesesion,  could  mean  that  a  child  of  the  de- 
ceased child  should  take  coextensively  with  the 
children.    Barstow  v.  Gtoodwln,  2  Bradf.  418. 
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limitation,  and  the  intention  will  not  control 
the  legal  effect  of  the  word.  The  term  must 
be  us^  as  a  mere  designation  of  one  or  more 
indiyidnals  or  a  new  import  given  to  it  by  sui)er* 
added  or  ingrafted  words  of  limitation,  varying 
its  sense  and  operation,  in  order  to  make  it  a 
word  of  purchase." 

The  principle  applicable  here  is  clearly  and 
forciblv  stated  in  "Hayes'  Principles  for  Ex- 
pounding Dispositions  of  Real  Estate/'  96  (7 
Law  library,  5'i)  thus:  "The  requisite  limita- 
tions to  the  ancestor  and  his  heirs  being  found, 
the  rule  must  be  applied.  It  can  never  be  a 
question  whether  the  rule  shall  be  applied  or 
not.  Wo  mi^ht  as  well  be  asked  whether  a 
testator  intended  to  contravene  the  rule  against 
perpetuities.  It  will  no  more  yield  to  individ- 
ual intention  than  any  other  fundamental  law 
of  property.  The  rule  admits  of  no  exceptions. " 

To  like  effect  is  Bender  y.  Fteurie,  2  Grant, 
Cas.  345.  The  testator  gave  to  his  daughter 
certain  land  in  these  words:  '^She  shall  have 
it  as  her  own  during  her  life,  and  then  it  is  to 
oome  to  the  heirs  of  her  body  for  their  own 
use;"  and  the  Supreme  Court  of  Pennsylvania 
said:  "But  it  is  toid,  the  testator  did  not  mean 
to  give  her  an  estate  tail.  Perhaps  he  did  not. 
But  he  has  used  words  which  in  law  mean 
nothing  else.  If  he  intended  to  give  but  a  life 
estate  toluit  non  dixit,  we  must  take  what  he 
said,  not  what  he  meant  .  .  .  But  no  court  in 
this  State,  or  in  England,  has  ever  treated  the 
phrase  'heirs  of  the  body'  as  words  of  purchase, 
when  they  are  used  with  reference  to  the  issue 
of  a  devisee,  to  whom  a  life  estate  is  given. 
They  are  words  of  limitation,  and  as  such  they 
create  an  estate  tail  in  the  first  taker,  which 
cannot  be  cut  down  even  by  the  clearest  ex- 
pression of  a  desire  that  it  shall  be  a  life  estate 
only. 

Under  our  statute  cutting  off  entails,  as  con- 
strued in  Bulter  v.  Huestis,  68  Dl.  594,  such  a 
devise,  we  concede,  would  not  here  create  an 
estate  tail;  but  that  is  purely  because  of  our 
statute.  'The  rule  of  construction  thus  laid 
down  is  beyond  question  pertinent  and  appli- 
cable here  to  devises,  like  that  before  us, 
which  are  unaffected  by  any  statute  of  our 
State. 

In  HUeman  Y.Bouslaugh,  13  Pa.  344,  the 
same  court,  speaking  of  the  rule  in  JShslley'e 
Case  said:  "The  requisite  limitations  to  the  an- 
cestor and  his  heirs  being  found,  the  rule  must 
be  applied.  It  can  never  be  a  question  whether 
the  rule  shall  be  applied  or  not,  whether  the 
author  of  the  limitation  intended  it  to  be  ap- 
plied or  not." 

And  again:  "The  question  on  a  will  is  not 
whether  the  testator  intended  that  the  rule  shall 
not  operate,  for  this  is  not  subject  to  his  power, 
but  whether  he  used  the  words  'heirs  of  the 
body'  as  synonymous  with  the  word  'children* 
or  its  proper  equivalent." 

The  result  of  the  authorities  in  regard  to  the 
question  before  us  is  well  stated  by  Mr:  Justice 
Elliott,  speaking  for  the  Supreme  Court  of  In- 
diana, thus:  "It  has  seemed  to  many  that  there 
is  a  conflict  between  the  rule  declaring  that 
the  intention  of  the  testator  must  govern,  and 
the  rule  in  Shelley's  Case;  but  this  appearance 
of  conflict  fades  away  when  it  is  brought  clearly 
to  mind  that  when  tne  word  'heirs'  is  used  as  a 
word  of  limitation  it  is  treated  as  conclusively 
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expressing  the  intention  of  the  testator.  Where 
it  appears  that  the  word  was  so  used,  the  law 
inexorably  fixes  the  force  and  meaning  of  the 
instrument.  If  once  it  is  granted  that  the  word 
was  used  in  its  strict  legal  sense,  nothing  can 
avert  the  operation  of  the  rule  in  Shelley's  Case;. 
so  that  the  inquiry  is.  Was  the  word  used  a» 
one  of  limitation?  The  only  method  in  whicb 
an  instrument  employing  the  word  'heirs'  can 
be  shown  not  to  be  within  the  rule,  is  by  show- 
ing that  the  word  was  not  employea  in  its 
strict  legal  sense."  Allen  v.  Graft,  7  West. 
Kep.  512,  109  Ind.  476.  See  also  Theobald. 
Wills,  886  et  seq. 

The  doctrine  thus  sustained  was  assumed  by 
us  to  be  the  law  in  Wicker  v.  Bay,  6  West.  Rep, 
495,  118  111.  472;  Byam,  v.  Allen,  9  West.  Rep, 
486,  120  HI.  648.  though  the  present  questioD 
was  not  there  discussed. 

Counsel  for  appellant  cite  general  rules  of 
coDstruction  and  some  cases  in  apparent  conflict 
with  the  Xoregoine  views.  A  careful  examina- 
tion of  the  general  rules  cited  will  show  that 
when  their  application  to  causes  like  the  pres- 
ent is  understood  there  is  no  conflict;  and  the 
cases  cited,  with  the  exception  of  Belslay  v. 
Engel,  107  111.  182,  hereafter  to  be  noticed, 
will  be  found,  on  examination,  distinguishable 
from  the  present  case  in  that  it  appeared  io 
those  cases,  from  the  connection  in  which  they 
occurred,  that  the  word  heirs  or  Jteirs  of  hodit 
were  used  as  synonymous  with  "child"  or 
"children"  or  some  other  limited  class,  and 
not  as  meaning  those  who  take  by  inheritance 
generally,  as  heirs,  in  the  technical  sense  of 
that  wonL  Thus  in  MilleU  v.  Foi'd,  6  West. 
Rep.  424,  109  Ind.  159,  the  devise  is  this: 

"I  give  and  bequeath  unto  my  son  James  R 
Rachels,  during  his  lifetime,  the  following  real 
estate  ...  to  have  the  use  of  the  above  de- 
scribed land  during  said  James'  lifetime,  and 
after  his  death  to  the  heirs  of  his  body  in  law- 
ful wedlock,  and  none  otherp."  The  words- 
* 'heirs  of  his  body  in  lawful  wedlock,"  could  by 
no  possibility  intend  others  than  his  children; 
and  so  the  devise  was  precisely  as  if  it  had 
been  to  James  R.  Rachels  and  his  children. 

And  so  in  UHcfi's  Appeal,  86  Pa.  380,  the 
devise  is  to  the  devisor's  children  and  their 
heirs;  but  in  a  subsequent  clause  he  declares 
that  none  of  his  children  shoufd  have  the  right 
to  sell  or  incumber  the  lands,  but  the  land 
shall  remain  free  for  their  children  or  heirs, 
etc.,  showing  clearly  that  "children"  and 
"heirs"  were  used  as  synonymous;  in  other 
words  that  when  he  said  "heirs"  he  intendol 
"children." 

The  other  cases  cited  by  counsel  for  appel- 
lant will  be  foimd  to  be  alike  distinguishable' 
from  the  present  case — restricting  and  narrow- 
ing the  meaning  of  the  word  "heirs"  to  partic- 
ular persons,  or  to  a  particular  class  of  i)ersons 
less  than  that  of  heirs  in  general. 

The  devise  in  Belslay  v.  Engel,  supra,  was: 
"Sixth.  I  give  and  be^meath  unto  my  grand- 
daughter, Catherine  Belslay,  the  fiee  use  and 
occupation  of"  (then  describing  the  lands  in 
dispute)  "to  have  and  to  hold  to  use  and  occu- 
py and  enjoy  the  same  .  .  .  during  her  nat- 
ural life,"  etc.  "Thirteenth.  It  is  my  wiU,  and 
this  bequest  is  made  upon  the  express  declara- 
tion that  in  case  any  of  my  said  grandchildren 
should  depart  this  life  without  issue  of  tbeii 
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body,  then  that  all  their  share  of  said  real  es- 
tate .  .  .  shall  be  equally  divided  among  all 
my  grandchildren  and  their  legal  representa- 
tives, and  the  title  thereto  thereafterwards  so 
vest  forever.  It  is  my  will  that  no  title  in  fee 
to  any  of  said  land  shall  vest  in  my  said  grand- 
•cbildren,  and  I  declare  it  to  be  mv  will  that 
they  shall  have  only  a  life  estate  therein,  and 
that  Uie  fee  simple  shall  vest  in  their  legal  heirs.  ** 
It  is  plain  that  this  is  but  equivalent  to  saying: 
"I  give  the  life  estate  to  my  grandchildren  and 
the  remainder  in  fee  to  their  children.  The 
heirs  of  those  that  die  without  issue  of  their 
bodies — i.  e. ,  children — ^being  excluded  by  the 
necessary  effect  of  the  devise,  it  inevitablv  fol- 
lows that  none  but  children  of  ^andchildren 
•could  be  their  "legal  representatives"  or  their 
"legal  heirs;"  and  therefore  in  using  these 
teru<  the  testator  clearly  meant  children  of 
grandchildren— and  such  was  the  effect  of  the 
decision.  Beyond  all  question,  then,  the  case 
"was  rightly  decided.  In  the  argument  of  the 
opinion,  however,  there  is  language  that  seems 
to  place  the  decision  upon  the  intention  of  the 
testator  to  vest  a  fee  m  the  lep:nl  representa- 
tives or  legal  heirs  of  the  grandchildren  as  de- 
termined from  a  consideration  of  all  the  Ian- 
fiiage  of  the  will,  and  not,  as  should  have  been 
one,  upon  the  evident  intention  of  the  testator 
to  use  the  words  ''legal  representatives"  or 
"legal  heirs"  as  synonymous  with  "children," 
«nd  therefore  as  words  of  purchase,  and  not 
of  limitation.  This  language  of  the  opinion 
Tvas  unadvisedly  assented  to  bv  a  majority  of 
the  members  of  the  court,  and  is  now  disap- 
proved and  overruled. 

It  is  clear  from  the  language,  "to  be  divided 
Amon^  them  as  the  same  would  be  divided 
by  law  without  a  will,"  that  the  testator  in- 
tended to  give  his  wife  and  daughters  the  same 
use  of  the  real  estate  that  they  would  be  en- 
titled to  had  he  made  no  will;  but  that  they 
shall  not  be  allowed  to  sell  it. 

A  devise  of  the  use  of  the  land  is  equivalent 
to  a  devise  of  the  land  itself;  and  carries  the 
legal,  as  well  as  the  beneficial,  interest  therein. 
liyan  V.  AUen^  mipra. 

Had  there  been  no  will  our  statute  would 
have  given  the  widow  dower  in  the  lands  and 
vested  the  fee  in  the  daughters,  one  third  each, 
as  tenants  in  common.  Neither  would  have 
had  an  interest  in  the  individual  interest  of  the 
other;  and  therefore  the  heirs  of  one  would  not, 
necessarily,  have  been  the  heirs  of  the  other. 

In  the  light  of  these  observations  the  will 
must  be  reaa  substantially  thus:  "I  give  to  my 
wife.  Mary,  dower  in  my  lands,  and  I  give  to 
my  daughters  Harriet  E.,  Nancy  C.  and  Melissa 
£.,  each,  the  undivided  one  third  of  my  lands, 
subject  to  the  dower  of  mv  wife,  Mary,  therein, 
except  that  it  is  niy  will  that  none  of  the  real 
estate  be  sold  or  disposed  of  .  .  .  but  that  the 
same  he  kept  sacred  for  their  heirs." 

The  injunction  to  not  sell  is  plainly  upon 
each,  severally,  because  the  title  is  not  that  of 
joint  tenants  but  that  of  tenants  in  common, 
and  each  therefore  might  sell  without  regard  to 
the  others;  and  for  ifie  reason  the  injunction 
to  preaeiTe  is  upon  each  severally  and  necessary 
to  preserve  that  which  is  given  her  and  for  her 
own  helis  because  the  heirs  of  no  one  else  merely 
as  such  can  have  any  interest  in  her  estate.  The 
only  limitation  in  tne  language  employed  in  the 
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will  is  that  we  have  been  conpidcrin  j.  There  is 
nowhere  a  single  word  or  sy  liable  to  indicate  that 
the  word  heirs  was  here  used  as  ihe  equivalent 
of  "child"  or  "children"  or  "issue,"  or  to  oth- 
erwise indicate  a  class  less  comprehensive  than 
that  included  within  the  technical  meaning  of 
"heirs  at  law."  Under  our  statute,  therefore, 
this  general  language  of  the  devise  carries  a 
fee  (§  13,  chap.  »0,  Rev.  Stat.  1874). 

The  word  heirs  as  here  used  clearly  means 
all  who  are  to  take  generally,  without  excep- 
tion, as  a  class  of  inheritable  persons,  and.  as 
to  the  successive  heirs  of  the  daughtei-s  named, 
severally,  and  not  a  part— as  individuals  se- 
lected out  of  the  class  of  heii-s — and  therefore 
brings  the  case  within  the  rule  in  61ielUy'»  Case, 
1  Preston,  Estates,  pp.  282,  283. 

Stress  is  laid  in  argument  upon  different 
matters  as  pr&^ented  Dv  the  entire  devise, 
claimed  to  show  that  the  testator  could  not 
have  intended  to  give  an  estate  in  fee  to  his 
daughters;  but  we  have  seen  that  thai  is  not 
the  question.  If  the  language  used,  in  the  legal 
sense  that  must  be  plaoBd  upon  it  in  the  con- 
nection in  which  it  occurs,  imparts  a  convey- 
ance in  fee  to  the  daughters,  such  must  be  its 
effect,  although  it  may  appear  that  he  actually 
only  intendea  to  convey  a  life  estate— the  only 
inquiry  permissible  being  whether,  from  other 
parts  of  the  devise,  it  appears  that  the  word 
neirs  was  used  in  a  sense  more  restricted  than 
the  term  itself  imports  as  the  equivalent  of 
"children,"  'issue,"  or  some  other  partial  or  re- 
stricted class  of  heirs. 

Finding  no  cause  to  disturb  the  judgment,  it 
mtut  be  canned. 


James  W.  SYKES.  Plff,  in  Err., 

e. 

PEOPLE  of  the  State  OP  ILLINOIS. 
(.—  IlL ....) 

1.  Section  85  of  the  TlUnols  Warefaouae 

Act  of  1871,  ImposinfiT  a  penalty  for  issuin^r  re- 
ceipts for  property  not  actually  in  store,  is  ger- 
mane to  and  embraced  within  the  title:  **An 
Act  to  Regulate  Public  Warehouses,  and  the 
Warehousing  and  Inspection  of  Grain  and  to 
Give  EflTect  to  Article  18  of  the  Constitution  of 
this  State.'* 

2.  Said  section  was  not  repealed  by  implication 
by  the  passage  of  sections  ^SA  and  125  of  the  Crim- 
inal Code,  the  provisions  of  the  two  Acts  being 
distinct  and  not  repugnant— the  offense  created 
by  the  former  consisting  solely  in  issuing  a  re* 
ceipt  from  which  a  fraudulent  result  may  occur, 
and  that  created  by  the  latter  consisting  in  the 
making  or  uttering  of  a  receipt  for  a  fraudulent 
purpose  or  with  a  fraudulent  intent. 

8.  That  there  was  no  intent  to  defirand  the 

party  to  whom  a  warehouse  receipt  was  issued  in 
violation  of  said  section  25  is  immaterial  on 
the  question  of  guilt  under  that  section;  the  only 
Intent  necessary  to  be  found  to  constitute  the 
offense  relates  only  to  whether  the  warehouse- 
man intended  to  issue  the  receipt  knowing  it  to 
be  false. 

4.  The  Warehonse  Act  was  Intended  for  the 
protection  of  the  public,  and  the  issuance,  by  a 
warehouseman,  to  a  bank,  of  receipts,  transferable 
by  Indorsement,  purporting  to  be  for  property  in 
storo  belonging  to  the  bank,  whenLin  fact  ne 
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Biich  property  was  m  store,  and  delivered  by  him 
to  the  bank  as  aeourlty  for  loans  made  by  it  to 
hlm^  renders  such  warehonseman  liable  orlmlnai- 
iy  under  section  85  of  the  Act,  although  he  had 
no  intent  to  thereby  defraud  the  bank. 

^  Whan  pnnlahment  is  preseribed  witliln 
defined  limits  (as,  in  section  25  of  the  Ware- 
house Act,  imprisonment  for  not  less  than  one 
and  not  more  than  ten  years),  evidence  of  Intent  is 
admissible  in  order  to  fix  the  decree  of  criminalty 
and  the  punishment  commensurate  thereto,  not- 
withstanding it  may  not  be  admissible  upon  the 
question  of  guilt  or  innooenoe. 

(January  25, 1889.) 

ERROR  to  the  Criminal  CJourt  of  Cook  Coun- 
ty (Horton,  «/'.),  to  review  a  conviction 
under  section  25  of  the  Warehouse  Act  of  1871. 
Beriersed, 
The  case  is  stated  in  the  opinion. 
Mr.  J.  A.  Sleeper  for  plaintiff  in  error. 
Megsrs,   Georg^e '  Hunt,  Atiy-Gen,,  Joel 
M.  Ldng^enecker,  State's  A  tip. ,  and  George 
N.  Stone  for  the  People,  defendants  in  error. 

Shope*  c7.,  delivered  the  opinion  of  the 
court: 

Upon  the  trial  of  this  cause  it  was  avowed 
by  the  prosecution  that  the  prosecution  was 
upon  the  counts  under  the  Warehouse  Act, 
which  the  court  determined  limited  the  charge 
to  the  9th,  10th,  12th  and  18th  counts  of  the  in- 
dictment; and  the  trial  proceeded  under  those 
counts: 

It  is  contended  that  the  court  erred  in  giving 
the  second  and  third  instructions  on  behaliof  the 
People,  for  the  reason  that  the  jury  were  there- 
by told  that  if  they  believed  from  the  evidence, 
etc.,  certain  things,  '^as  charged  in  the  indict- 
ment, etc.,"  they  should  find  the  defendant 
g^uilty,  instead  of  limiting  the  jury  to  the  con- 
sideration of  the  facts  charged  as  constituting 
the  offcnse,in  the  particular  counts  under  which 
the  defendant  was  on  trial. 

The  better  practice  in  such  cases  is  to  direct 
the  attention  of  the  jury  to  the  charge  in  the 
counts  upon  which  the  prosecution  rely;  but 
there  was  here  no  prejudicial  error.  In  each 
of  the  instructions  complained  of  the  attention 
of  the  jury  was  directed  only  to  the  facts  con- 
stituting the  offense  as  charged  in  the  counts 
to  which  the  prosecution  was  limited. 

The  statute  before  referred  to,  and  upon 
which  said  counts  were  predicated,  is  the  25th 
section  of  the  Act  of  1871  (Starr  &  Curtiss, 
1 180,  p.  1975),  which  is  as  follows: 

"Any  warehouseman  of  any  public  ware- 
house who  shall  be  guilty  of  issuing  any  ware- 
house receipt  for  anv  property  not  actually  in 
store  at  the  time  of  issuing  such  receipt,  or  who 
shall  be  guilty  of  issuing  any  warehouse  re- 
ceipt in  any  respect  fraudulent  in  its  character 
either  as  to  its  date  or  the  quantity,  quality,  or 
inspected  grade  of  such  property,  or  who  shall 
remove  any  property  from  store  (except  to  pre- 
serve it  from  fire  or  other  sudden  danger) 
without  the  return  and  cancellation  of  any  and 
all  outstanding  receipts  that  may  have  been 
issued  to  represent  such  property,  shall,  when 
convicted  thereof,  be  deemed  guilty  of  &  crime, 
and  shall  suffer,  in  addition  to  nnj  other  pen- 
alties prescribed  by  this  Act,  imprisonment  in 
the  penitentiary  for  not  less  than  one  and  not 
more  than  ten,  years." ' 
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It  lb  uiged  that  this  section  of  the  statute  i» 
▼Old  .because  the  provision  imposing  a  penally 
for  issuing  such  warehouse  reoeiptsjetc.,  is  not 
embraced  in  the  title  of  the  Act.  The  Act  is- 
entitled:  ''An  Act  to  Reg^ilate  Public  Ware- 
honseSy  and  the  Warehousing  and  Inspection 
of  Qrain,  and  to  Give  Effect  to  Article  13  of 
the  Constitution  of  this  State." 

Section  6  of  the  article  referred  to  provides: 
^'It  shall  be  the  duty  of  the  General  Assembly 
to  pass  all  necessary  laws  to  prevent  the  issue 
of  faiic  and  fraudulent  warehouse  receipts,  and 
to  ^ve  full  effect  to  this  article  of  the  Consti- 
tution, etc." 

It  is,  we  think,  manifest  from  the  mere  state- 
ment that  the  section  under  consideration  is- 
eermane  to  the  purposes  of  the  Act  as  stated 
Tn  its  title,  and  not,  therefore,  obnoxious  to  the 
objection.  People  ▼.  LcBu>enthal,  98  111.  191; 
Magner  v.  People,  97  HI.  820. 

It  is  next  insisted  that  this  section  of  the-. 
Warehouse  Act  was  repealed  by  the  passage  of 
sections  124  and  125  of  the  Criminal  Code. 
The  position  is  not  well  taken.    The  Wareliou^^e 
Act  and  the  CriminsJ  Code,  severally  contain- 
ing the  sections  referred  to,  were  parts  of  the- 
General  Revision  of  1874;  and  the  presuniptioa 
is  that  the  Legislature  intended  the  revision 
should  be  a  consistent  body  of  laws,  and  each 
part  thereof  be  capable  of  enforcement.    The 
provisions  of  Uiese  sections  are  not  repugnant 
and  there  is,  therefore,  no  repeal  by  Implica 
tion. 

The  section  of  the  Warehouse  Act  is  directed 
against  the  issuance  of  warehouse  receipts,  etc. 
by  warehousemen  of  public  warehouses  as  des- 
ignated in  and  regulated  by  that  Act;  ^nd  be- 
cause of  the  public  capacity  in  which  they  are- 
acting,  and  that  warehouse  receipts  for  prop- 
erty stored  in  such  public  warehouses  are.  by 
the  24th  section  of  the  Act,  made  transferable 
by  indorsement,  and  thereby  a  valid  transfer  of 
the  property  represented  by  such  receipt  is- 
made,  the  offense  is  made  to  consist  simply  in 
committing  or  doing  the  acts  prohibited.  On 
the  other  hand,  the  sections  of-  the  Criminal 
Code  referred  to  are  directed  against  every 
person  who  shall  "fraudulently  make  or  utter 
anv  receipt  or  other  written  evidence  of  the 
delivery  or  deposit  of  any  grain"  or  other  com- 
modity, upon  any  wharf,  or  place  of  stora^,. 
or  in  any  warehouse,  mill,  store  or  other  build- 
ing; and  includes  places  of  deposit  or  of  stor- 
age not  public  warehouses  as  designated  in  the 
Warehouse  Act.  In  the  one  case  the  offense 
consists  solely  in  issuing  the  receipt  from  which 
a  fraudulent  result  may  occur  prejudicial 
to  the  public  or  those  into  whose  hands  the  re- 
ceipts may  come;  while  in  the  other,  it  is  made 
to  consist  in  the  making  or  uttering  the  re- 
ceipt for  a  fraudulent  purpose  or  with  a  fraudu- 
lent intent. 

It  is  apparent,  we  think,  that  the  objects 
sought  to  be  attained  by  these  enactments  are 
distinct,  and  that  full  effect  could  not  be  given 
to  the  legislative  intent  in  respect  of  the  acts 
of  public  warehousemen  under  the  sections  of 
the  Criminal  Code  alone. 

The  principal  point  of  contention,  however, 
is  that  the  court  erred  in  excluding  from  the 
jury,  as  it  practically  did,  evidence  tending  to 
show  the  intent  with  which  the  several  ware- 
house receipts  were  issued  by  the  defendant ;  and 
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raling  that  it  was  immaterial  inrhether  such  re- 
ceipts were  issued  by  the  defendant  for  a 
fraudulent  purpose,  or  with  a  fraudulent  in- 
tent, or  not.  As  will  be  observed,  we  have  to 
some  extent  anticipated  this  contention. 

The  defendant  was  a  warehouseman  of  a  pub- 
lic warehouse  of  Class  C.  He  so  testifies;  and 
the  evidence  clearly  establishes  that  his  ware- 
house fell  within  that  class  as  fixed  by  the  sec- 
ond section  of  the  Warehouse  Act.  It  can 
make  no  difference  that  the  defendant  was  a 
dealer  also  in  the  commodities  for  the  storing 
of  which  he  kept  such  public  warehouse.  His 
transactions  as  warehouseman  could  not  be  af- 
fect^ thereby.  The  receipts  issued  by  the  de- 
fendant to  the  bank  purport  on  their  face  to  be 
issued  by  the  defendant,  as  warehouseman  of  a 
public  warehouse  of  Glass  C,  and  are  issued  in 
compliance  with  the  requirements  of  the  24th 
section  of  the  Act.  Therein  is  designated  the 
brand  or  distinguishing  marks  of  the  property 
purporting  to  have  been  delivered  for  storage 
oy  the  bank,  as  is  provided  shall  be  done  in  re- 
ceipts for  property  stored  in  public  warehouses 
of  that  class. 

It  is  obvious,  therefore,  without  further  dis- 
cussion, that  the  defendant  was  a  warehouse- 
man of  a  public  warehouse,  and  issued  the 
warehouse  receipts  charged  in  the  counts  of 
the  indictment  before  referred  to,  and  subject 
to  all  the  regulations  prescribed  by  the  Ware- 
house Act  for  his  conduct  as  such  warehouse- 
man. These  several  receipts  were  thus  issued  by 
him,  when  in  fact,  as  he  himself  testifies,  the 
particular  property  designated  and  described  in 
such  receipts  was  not  in  store  with  him  at  the 
time  of  the  issuance  of  such  receipt,  or  at  any 
other  time.  It  is  conceded  that  no  timothy  seed 
in  bags,  bearing  the  marks  and  brands  stated  on 
the  face  of  the  receipts  to  have  been  deposited 
for  storage  by  the  bank,  were  ever  at  any  time 
on  deposit  or  in  store  in  the  defendant's  ware- 
house, or  under  his  control.  The  bank  at  no 
time  made  any  deposit  or  stored  any  timothy 
seed  therein. 

The  receipts  were,  therefore,  false  in  every 
particular  rektiog  to  the  property  thereby  rep- 
resented to  be  in  store.  If,  therefore,  the  court 
was  correct  in  its  ruling,  the  defendant  was 
clearly  punishable  under  the  statute  referred  to. 

To  understand  this  contention  clearly,  some 
reference  to  the  facts  is  neoessaiy.  The  defend- 
ant applied  to  the  Merchants'  Loan  &  Trust 
GompEmy  for  financial  accommodation.  The 
proof  tends  to  show  that  he  indicated  to  the 
bank  that  the  sums  required  might  aggregate 
$100,000,  and  proposed  to  issue  warehouse  re- 
ceipts upon  his  own  produce  in  store  as  col- 
lateral security  for  advances  made  by  the  bank, 
and  keep  the  property  represented  by  such  re- 
ceipts insured  for  the  benefit  of  the  bank;  and 
the  proof  also  tends  to  show  tiiat  he  procured 
insurance  upon  property  purporting  to  be  rep- 
resented by  such  receipts. 

An  account  was  opened;  advances  made  by 
the  bank,  for  which  the  note  of  the  defendant 
was  given,  to  which  the  warehouse  receipts  in- 
troduced in  evidence,  and  others,  were  collat- 
eral, to  a  large  amount,  affgregpeiting  at  the 
time  of  the  failure  of  the  defendant,  and  re- 
maining unpaid,  over  $90,000. 

The  evidence  offered  by  the  defendant,  and 
practically  excluded,  tended  to  show  that  it 
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was  understood  that  the  produce  of  the  defend* 
ant  represented  in  the  receipts  should  not  bo- 
tied  up  thereby;  that  the  warehouse  receiptii' 
were  intended  and  understood  to  be  mere  formal 
security  for  advances  made  by  the  bank.    And 
it  is  contended  that,  as  the  officers  of  the  bank 
knew  no  deposit  had  been  made  of  grass  seed' 
as  8hown  on  the  face  of  the  receipts  or  other- 
wise by  the  bank,  that  it  .was  competent  for  the 
defendant  to   prove  the    understanding  witli 
which  the  bank. received  such  receipts  as  tend- 
ing to  rebut  the  presumption  of  fraud  or  fraudu- 
lent intent  on  the  part  of  the  defendant  in  is- 
suing the  same. 

If  the  statute  in  question  was  intended  for 
the  protection  of  the  person  to  whom  the  re- 
ceipt issued  only,  there  would  be  much  force^ 
in  the  position;  for  if  the  bank  made  no  deposit 
it  could  not  be  deceived  by  the  statement  in  the 
receipt  that  it  had  stored  the  property  therein 
described.     And  if  the  property  of  the  defend- 
ant actually  in  store  was  not  to  be  represented' 
in  such  receipts,  and  this  was  so  understood, 
no  fraud  could  have  been  perpetrated  upon  the 
bank.    This   statute,  however,  has  a  much^ 
broader  scope,  and  is  not  designed  alone  for 
the  protection  of  the  person  to  whom  the  re- 
ceipt is,  in  the  first  instance,  issued;  it  is  in- 
tended not  only  for  his  protection,  but  to  pro- 
tect the  public  at  large  and  all  persons  into- 
whose  hands  the  receipt  may  come  m  the  course^ 
of  business. 

By  the  provisions  of  the  24th  section  of  the 
Act,  these  receipts  of  public  warehousemen  are- 
made  transferable  by  indorsement  of  the  party 
to  whom  they  are  issued,  and  thereby  a  valid 
transfer  of  the  property  represented  in  such  re- 
ceipt is  made.  Aiid  it  is  provided  that  such 
indorsement  may  be  made  either  in  blauk  or  to- 
the  order  of  another.  Such  receipts,  therefore, 
pass  from  hand  to  hand  by  indorsement  of  the 
person  to  whom  issued. 

It  cannot  be  doubted  that  commercial  trans- 
actions are  greatly  facilitated  by  this  transfer 
of  property,  and  the  purpose  of  the  Act  was  to^ 
protect  the  holders  of  such  public  warehouse 
receipts  from  imposition  and  fraud.  The  re- 
ceipts are  required  to  be  the  true  representa- 
tives of  property  actually  in  store  in  the  ware- 
house, and  their  issuance  is  prohibited  under 
any  other  conditions  or  circumstances.  If  the 
bank,  in  this  case,  as  it  might,  had  put  these 
warehouse  receipts  in  circulation,  an  actual 
fraud  would  have  been  committed,  and  the- 
evil  intended  to  be  prevented  by  the  statute, 
consummated.  By  tne  issuance  of  the  receipts 
to  the  bank,  it  was  furnished  with  the  means- 
of  perpetrating  a  fraud,  and  this  is  one  of  the- 
objects  this  statute  sought  to  prevent.  Any 
other  construction  would  open  the  door  to  un- 
limited fraud,  and  render  nugatory  the  protec- 
tion attempted  to  be  afforded  to  transactions' 
through  the  public  warehouses  of  the  State  by 
the  statute. 

It  follows  that,  as  touching  the  question  of 
the  guilt  or  innocence  of  the  defendant,  the  in- 
tent with  which  the  receipts  were  issued  by 
him  was  immaterial.  The  intent  necessary  to 
be  found,  to  constitute  this  offense,  related 
alone  to  whether  defendant  intended  to  issue 
the  receipt  knowing  it  to  be  false.  Thus  far 
the  common-law  doctrine,  that  every  criminal 
offense  consists  of  the  joint  operation  of  act  Lad 
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Intent,  enters  into  and  must  be  considered  as 
applying  to  statutory  offenses.  Bishop,  8 tat. 
€t.  351-861.     • 

If  such  receipts  were  issued  by  the  defend- 
■ant/  be  knowing  that  the  property  therein  rep- 
resented was  not  in  fact  in  store  as  therein  des- 
ignated and  described,  the  crime  created  by 
this  section  of  the  statute,  as  it  relates  to  the 
Issuance  of  such  receipts,  was  committed.  As 
ibefore  {stated,  it  is  immaterial  whether  the  de- 
fendant intended  a  fraud  upon  the  bank  or 
•other  persons,  if  in  fact  his  act  knowingly  com- 
mitted was  within  the  prohibition  of  the  stat- 
ute. This  principle  has  found  repeated  recog- 
nition in  this  and  other  courts,  in  prosecutions 
for  violations  of  the  Dram  IShop  Act  and  other 
Acts.  McGutcheon  v.  People,  69  111.  601,  and 
ca8es  dted;  State  v.  Motk,  52  Iowa,  509;  Oardr 
ner  v.  People,  62  N.  Y.  299;  RaUied  v.  State, 
41  N.  J.  L.  552. 

The  Supreme  Court  of  Iowa,  in  State  v.  Ste- 
venson,  52  Iowa,  701,  held,  upon  the  same  prin- 
ciple, that  where  a  warehouseman  shipped  grain 
out  of  his  control,  for  which  he  had  given  a 
receipt,  leaving  the  receipt  outstanding,  he  was 
>crimma]ly  liable  under  a  similar  statute,  al- 
though the  grain  was  so  shipped  with  the  knowl- 
•edge  and  without  objection  by  the  holder  of 
the  receipt:  The  court  said:  '*It  is  evident 
from  this  whole  section  that  it  is  for  the  pro- 
tection of  the  community  as  well  as  the  pro- 
tection of  the  holder  of  the  voucher.  It  is  clear 
that  Petrie  (such  holder),  in  this  case,  with  the 
receipt  in  his  possession,  might  perpetrate  a 
fraud  uix)n  thu'd  parties,  the  grain  not  being 
«tored  with  the  defendant  as  stated  in  the  re- 
ceipt. The  defendant  could  not,  innocently, 
under  the' statute,  with  such  a  receipt  outstand- 
ing, ship  the  wheat  beyond  his  control,  even 
in  the  presence  of  Petrie  and  with  his  verbal 
assent  Such  an  act  would  furnish  Petrie  the 
means  of  perpetrating  a  fraud,  which  is  one  of 
the  objects  of  the  statute  to  prevent." 

It  is  urged  with  great  persistency  that  the 
transaction  here  was  a  mere  attempt  to  create 
a  lien  upon  the  property  of  the  defendant,  in 
the  nature  of  a  mortgage  or  pledge  thereof; 
and  that,  therefore,  toe  act  of  defendant  in 
making  and  delivering  said  receipt  cannot  be 
•deemed  the  issuance  of  a  warehouse  receipt 
within  the  meaning  of  said  Act;  and  also 
that  the  statute  does  not  contemplate  the  issu- 
ing of  warehouse  receipts  for  the  property 
of  warehousemen,  but  only  for  property  de- 
posited or  stored  in  such  public  warehouse  by 
others.  It  is  highly  probable,  if  a  holder  of 
these  receipts  was  seeking  to  recover  possession 
of  the  propertv  therein  named,  or  eniorce  some 
right  thereunder,  as  against  the  assignee  of  the 
defendant,  or  others  having  liens  thereon,  he, 
having  notice  of  the  facts  as  here  shown,  would 
be  bound  by  the  transaction  as  it  truly  occurred 
between  the  warehouseman  and  the  person  to 
whom  it  issued;  and  the  principle  laid  down  in 
Fishback  v.  Van  Dvsen,  88  Minn.  Ill,  cited  b^ 
counsel  for  plaintiff  in  error,  becomes  appli- 
cable. 

No  such  question  here  arises.  The  ware- 
house receipts,  as  we  have  seen,  as  issued,  pur- 
ported to  be  for  grain  stored  by  the  bank  with 
the  defendant  in  his  public  warehouse,  desig- 
nateu  and  marked  as  shown  by  the  receipts, 
^hen  in  fact  no  such  deposit  had  been  made. 
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Nor  is  it  true,  as  the  contention  of  counsel 
would  indicate,  that  the  receipts  represented 
produce  belonging  to  the  maker  thereof.  Nor 
can  it  make  any  difference  in  the  criminal  re- 
sponsibility of  the  defendant  under  this  statute, 
that  such  receipts  might  have  been  intended  by 
the  parties  to  operate  as  a  pledge  or  mor|^ge 
of  the  defendant's  property;  or  that  the  officers 
of  the  bank  knew  or  might  have  known  that  do 
such  articles  of  property  as  therein  described 
were  in  the  custody  of  the  defendant.  The  in- 
structions asked  on  behalf  of  the  defendant 
being  based  on  the  theory  of  counsel  for  plaint- 
iff in  error,  that  it  was  necessary  for  the  People 
to  show,  and  for  the  jury  to  find,  that  the  re- 
ceipts were  issued  by  the  defendant  with  a 
fraudulent  intent,  were  properly  refused. 

We  have  seen  that  evidence  tending  to  show 
that  the  defendant  did  not  intend  the  perpetra- 
tion of  a  fraudulent  act  is  not  admissible  in 
justification  or  as  exculpating  the  defendant 
from  punishment  for  the  allc;^  offense.  Was 
it  admissible  for  any  purpose?  If  so,  it  was 
competent  to  be  considered  b^  the  jury  for 
such  purpose,  and  its  exclusion  was  error. 
While  the  penalty  is  denounced  against  any 
warehouseman  of  a  public  warehouse  commit- 
ting the  acts  prohibited  by  the  statute,  and  no 
excuse  can  be  heard  that  a  fraud  was  not  in- 
tended, yet  a  wide  discretion  is  left  by  the 
statute  to  the  jury,  or  court,  to  determine  what 
penalty  shall  be  inflicted  in  the  particular  case. 
That  the  Legislature  did  not  deem  all  persons 
ffuilty  of  violating  the  provisions  of  said  Act  as 
deserving  of  a  like  punishment,  is  manifested 
by  the  fact  that  the  penalty  inflicted  may,  in 
the  discretion  of  the  jury,  oe  fdr  any  term — 
not  less  than  one  nor  more  than  ten  years. 

Tlie  purpose  and  object  of  punishment,  in 
criminal  cases,  is  stated  to  be  to  deter  others 
from  crime  and  thus  protect  the  community, 
as  well  as,  when  the  life  is  not  taken,  to  reform 
the  offender.  On  the  one  hand  punishment 
will  not  be  inflicted  unless  deserved,  while,  on 
the  other  hand,  it  will  not  be  imposed  unlefls 
for  conservation  of  the  public  good.  1  Bish- 
op, Or.  Law,  §  210. 

And  the  punishment  shoidd  always  be  com- 
mensurate with,  but  never  in  excess  of,  the 
purposes  of  the  law  as  thus  understood.  The 
degree  of  punishment  to  be  inflicted  .is,  in  the 
first  instance,  a  matter  for  legislative  control; 
but  when  Uie  Legislature  has  prescribed  pun- 
ishment in  the  alternative,  or  within  certain 
defined  limits,  thereby  vesting  jurisdiction  in 
the  courts  to  determine  whicn,  or  within  the 
limits  fixed,  what  penalty  shall  be  inflicted  in 
the  particular  case,  the  court  is  called  upon  to 
determine  what  punishment  the  turpitude  of 
the  offense  proved,  on  the  one  hand,  and  pro- 
tection to  society  on  the  other,  demands.  • 

It  was  not  within  the  legislative  contempla- 
tion that  all  persons  convicted  under  this  Act 
should  receive  the  same  punishment  One 
may  be  sentenced  for  a  term  of  one  year  and 
another  for  ten  years.  One  may  have  been 
guilty  of  a  technical  violation  of  the  statute,  in- 
volving no  considerable  degree  of  moral  turpi- 
tude  and  from  which  no  considerable  injury 
could  be  inflicted  upon  the  public;  the  other, 
have  committed  the  offense  under  the  most 
flagrantcircumstances,  showinga  willful  and  de- 
liberate purpose  to  inflict  injury.    In  such  case 
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Sitiperlj  done  only  bj  a  conaideratioD  of  the 
Ida  aod  circuni»taiicesaiiendaiit  upon  its  per- 
petration, acid  wbkli  cbeiracterizea  tbe  purpose 
mtui  molive  in,  and  effect  of.  its  commissioa. 

If  Ibg  evidence  is  to  be  confined  to  the  mere 
proof  of  tbe  Issuance  of  tbe  false  receipt  bj  tbe 
public  tvarehouaeman,  wbat  la  there  upon 
vhicli  to  determine  what,  within  the  limit. 
■ball  be  bis  punisbmentT  Obviously  notbing; 
ODlees  it  be  permissible  to  prove,  lo  aj^grava- 
tion  or  mitlgatioQ  of  tbe  punlabmeDt,  the  im- 
mediate altcodant  drclimatances  of  its  issue. 
This  we  think  maybe  done.  It  was,  we  think, 
competent  for  tbe  defendant  to  prove  tbe  cir- 
cumataQcea  under  which  tbe  receipts  weie  la- 
med and  delivered  as  bearing  apoti  the  turpi- 
(ode  of  tbe  offenBej  aod  fortbejury  tocooaider 


the  tame  in  delermtmag  tbe  measure  of  pun- 
Isbment  to  be  inflicted.  Sucb  evidence  must 
Decesaarlly  be  controlled  by  tnatrucliona  ai  in 
other  cases,  where  evidence  is  competent  and 
admiadble  for  a  particular  purpose. 

We  are  of  opmiou  that  the  court  erred  la 
holding  that  the  evidence  lending  to  show  the 
purpose  and  intent  by  which  the  defendant  waa 
actiuitcd  in  the  commisaiou  of  the  offense  was 
improper  to  be  cohaidered  by  the  jury  in  miti- 
gailonof  the  penalties  to  be  by  tbem  imposed. 
Korean  we  say,  if  it  had  been  submitted,  that 
the  term  flzed  by  the  jury  for  which  the  do- 
fendant  should  be  confined  in  the  penitentiary 
would  have  been  tbe  same,  lis  exclusion  for 
tbe  purpose  indicated  was,  we  think,  prejudl- 

For  tite  error  in  thU  regard  the  judgment  of 
tfie  Criminal  Court  U  reverted,  and  the  ootiw 
rtmaadtd  for  farther  proceedingt. 
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Andrew  TOOLE,  Setpt., 
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L  Wben  tb*  reoco^  In  a  parUtloD  nilt  dlB- 
cIosES  the  exlsttaioe  of  persoDS  not  made  partiea 
who  miffbt  have  an  interest,  tbe  dde  acQulted  at 
a  Jndidal  sale  under  ttie  decree  therein  la  defect- 
ive; and  a  porohaKir  irill  not  beoompelled  to  ao- 
oept  It,  althoogb  tt  maj  be  that  auoh  omitted  per- 
•ons  were,  bj  reason  of  alienage,  hioapacltated 
from  having  an  Interest.  To  be  oonolualve 
against  such  persons,  the  reoord  muat  eslabllsb 
thah-  Incapodtr- 

persona  otbenrlae  interested  In  property  souxbt 
to  be  partitioned  Is  uuon  tiie  plalntUI  In  partition. 

«■  A  pnnvittmMtar  m.t  m.  Jintt.^n.1  Bale,  who  OOQ- 


tracts  for  a  deed  on  a  day  flied,  la  aatltled  to  a 
deed  under  a  decree  which  will  oonver  an  un- 
questionable title  on  tbe  dar  died,  and  should  not 
be  subjected  to  furtiier  prooeedinys  to  perfect 
Utle. 

(January  !S.  1889.) 

APPEAL  by  the  purchaser,  under  a  decree  Id 
partition,  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  First  Department, 
affirming  an  order  of  Special  Term  aenying  a 
motioQ  by  such  purchaser  to,be  relieved  from 
tbe  purchase.     Reverted, 

The  question  preaenled,  and  tbe  facta  con- 
nected iherewitb,  are  aufBdently  afateid  in  tlio 
opinion, 

Mr.  Benno  Iioewj',  for  appellant; 

In  order  to  deprive  an  heir  of  his  succeastoa 
to  land  of  which  a  citizen  died  seised,  on  tho 
ground  of  alienage,  evenasagainat  the  Stale,  a 


habuiwd,  Parlsen  v.  Farlsen,  t8  How.  Pr.  88S-  He 
cannot  ba  oooipelled  to  take  a  title,  tbe  validity  of 
wMnh  depends  upon  a  (act  which  may  be  cbangred 
op  new  Iniubryor  la  open  to  op|)oelnr  InUuencea. 
Fleming  v.  Dumbam.l  GenL  Itep.  SS^IO)  N.  Y.  li 
Shrlver  v.  Shrlver,WN.  T.  BTS;  Hellrelsel  v.  Han- 
ninK.  VT  N.  Y.  E&  Where  apartyBeekato -"-" — 
andresolnd  a  contract  of  sale,  and  to  root 
the  depnalt  of  bla  purchase  m ■■ 


«r  V.  enriver,  ao  n. 
B7  N.  Y.  Kl.    Whep 

back 

,,, r—-hBsemoncT,  on  the  ground 

Jefective  tftle.  he  must  satlsl^  the  oourt  that 

the  title  la  absolutely  bad,  before  be  can  reoover. 
'"Roillyv.  King.  28  How.  F"    ■■"-  -—--  -■-- 


Broutrhan 


B  (St.  A 


«;  CnUva  V.  Corrall, 


iW;  citing-  aicoB  V, 
—  ,  -J  Whltlook,82  Barb. 
1  Youn^  ft  a  (Exch.}^: 


.,,   u  V,   ijorruiJ.  1    xiiuiijic 

KifBii  V.  DavlBon,  B  Duer,  158. 

RteoTd.  a  mtiniinent  o/  UOe.  The  record  should 
sbow  who  the  parlies  to  the  action  were,  and  that 
the  proceedings  were  promptly  conducted.  When 
aucb  Is  the  case,  there  being  no  errors  or  Irregular. 
lUes.  the  con  voyance  by  Che  comTnlssloncr  Is  blnd- 
InjfetTectually.  Arnold  v.  Buttcrbouj[b,92Iud.*0e: 
Elston  V.  PIgpoft,  01  Ind.  II ;  F.nappVT^rtltlon,  4^ 
42*.  Defects  In  tbe  record  or  paper  title  may  be 
"""^  "-  ~-noved  bj  [rarol  Bvidejice.    Hellreiffel  v. 


-._ — -^ -.....,  ^...^liyuikliiff  such  a  H^,,.-,  B-ju  uu?  vvru.b  , 
willnotcompelhlnitoaoso.  Bbrlver  v.  Shrlver,  86  I 
N.r.sni;  Arnllv.Barnor.aiHuo.SeT.  If  the  de- I 
fendanta  Id  the  action  have  not  all  been  properly  I 
•erved  with  prooeea,  the  oourt  will  not  oorapel  tbe' 
purohMOr  to  ocmipleto  his  purobaae.  Oook  v,  Far> 
nam,  ^  How.  'fi.  WO.  When  upon  a  reterenoe 
made  by  ihe  eourt.  It  la  found  thf  ' - 

well  taken, and  It  b^ng  impo-sl _™,„,  , —  , „ 

the  nleabould  be  rescinded,  and  tho  pumhaaer  re-  I  ^Z^■,  Pomeroy,  Remedlee,  H  3T3.  374. 
1  I-.  R.  A.  30 


Wells,  89  N.  Y.  aOO; 


. 577  ilB  L.  ed.  86).    The  Utie 

procured  upon  asale,  as  tbe  result  of  such  action, 
should  be  reepi^ted.  McLanahan  v.  UcLanahan,  S 
Fear,  ft  W.  £79 :  Uanly  r.  Petlee.  88  ILl.  1£8 ;  Wood 

_    ^— .     .»   V.    +r     .~..   J[our,t  "-     -  .1    -      . 


■e  thom,    V.  Fleet.  3e'  N.  'l.  a 


Morton,  sA  Barb. 
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Jak.» 


legal  procedure  Id  the  nature  of  an  "  inquest  of 
orace    must  be  Imd. 

8  Washb.  Real  Prop.  8d  ed.  p.  47;  People  v. 
Cutting,  8  Johns.  1 ;  Jackion  v.  Adam$,  7  Wend. 
308;  Bradley  v.  Bmght,  62  How.  Pr.  800; 
Wright  v.  Saddler,  20  N.  Y.  820. 

As  to  the  rules  of  law  governing  the  disposi- 
tion of  applications  by  purchasers  at  Judicial 
sales  to  be  relieved  from  their  purchase,  see — 

Fleming  v.  Bumham,  1  Cent.  Rep.  267,  100 
N.  Y.  1;  Jordan  v.  Poillon,  77  N.  Y.  518; 
Shriver  v.  8/iriver,  86  N.  Y.  584;  HeU/reigel  v. 
Manning,  97  N.  Y.  56;  Blade  v.  JoeepJi,  5  Daly, 
187. 

A  purchaser  at  a  partition  sale  should  be  re- 
lievea  from  his  purchase  in  the  case  of  absence 
of  parlies  who  might  have  had  claims  to  the 
property. 

J<yrdan  v.  PoiUon,  77  N.  Y.  618. 

In  actions  for  specific  performance,  the 
courts  have  sometimes  decreed  that  the  pur- 
chaser should  take  title  when  its  defects  were 
cured  before  the  final  hearing,  although  exist- 
ing at  the  commencement  of  the  action  {Ee- 
formed  Proteetant  DuUA  Ohttrch  v.  2fott,  7 
Paige,  85;  Orady  v.  Ward,  20  Barb.  648),  but 
have  never  gone  so  far  as  to  hold  the  action  open 
and  undetermined  to  enable  the  seller  to  bring 
a  suit  against 'other  parties,  and  tr|r  the  exper- 
iment of  an  effort  to  secure  a  good  title  at  some 
uncertain  date  in  the  future. 

People  V.  Open  Board  ef  Stock  Brokers  Bldg, 
Co.  92  N.  Y.  104. 

Under  ordinary  circumstances,  a  purchaser 
at  a  partition  sale  is  entitled  to  a  conveyance  by 
a  good  title  at  the  time  fixed  for  that  purpose, 
and  an  unreasonable  delay  in  furnishing  the 
same  is  a  sufiScient  answer  to  an  application  to 
compel  him  to  take  a  conveyance  and  fulfill  the 
terms  of  sale. 

Biee  v.  Barrett,  99  N.  Y.  406. 

Mr,  Lewis  Johnston  for  respondent 

Gray*  J. ,  delivered  the  opinion  of  the  court: 
It  IB  well  settled  by  the  decisions  that  a  pur- 
chaser at  a  judicial  sale  should  not  be  compiled 
by  the  courts  to  accept  a  doubtful  title.  Where 
irregularities  or  defects  exist  in  the  proceedings, 
which  require  further  or  other  proceedings  in 
order  to  cure  them,  the  objection  of  an  intend- 
ing purchaser,  based  upon  their  existence, 
should  not  be  overruled  and  his  contract  of  pur- 
chase be  directed  to  be  completed.  His  con- 
tract called  for  a  good  title,  and  if  it  was  bad, 
or  doubtful,  he  should,  on  his  application,  be 
relieved  from  completing  the  purchase. 

In  these  partition  proceedings  the  absence  of 
parties  was  shown  who  were  of  the  same  blood 
nnd  kinship  with  the  next  of  kin  of  Mary  Han- 
Icy,  deceased,  whose  estate  was  the  subject  of 
pnrlition.  If  they  were  incapacitated  by  rea- 
son of  alienage  from  having  an  interest  in  the 
property  to  be  partitioned  or  sold,  that  was  a 
fact  possible  of  bein^  conclusively  established, 
by  bringing  them  into  the  proceeding  and  try- 
ing out  the  question  of  their  alienage  by  due 
process  t\{  law.    A  judgment  obtained  as  the 
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result  of  such  an  action  would  set  at  rest  foiw 
ever  any  existing  or  i)08sible  claima.  The  pro- 
ceeding is  one  in  rem — ^the  subject  being  the 
partition  of  the  real  estate,  or  the  distribution 
of  the  proceeds  of  the  sale. 

The  general  term  concede,  in  their  opinion^ 
that  the  purchaser,  at  the  judicial  sale  in  ques- 
tion, was  not  offered  a  title  free  from  doubt^ 
and  that  concession  seems  fatal  to  their  oider» 
bv  which  he  is  directed  to  complete  his  pur- 
chase. We  agree  with  that  court  that  the  proof , 
in  the  record  of  the  partition  proceedings,which 
discloses  the  existence  of  other  persons,  not 
made  parties  to  the  action,  who  might  have  eD 
interest,  did  not  su£9ciently,  or  conclusively  as 
against  them,  -establish  the  incapacity  of  those 
persons  as  aliens  to  have  or  acquire  such  an  to- 
terest. 

The  court  should  have  granted  the  applica- 
tion of  the  appellant  to  bo  relieved  from  his 
contract,  instead  of  orderinj;  a  further  contin 
uance  of  the  proceedings  in  the  action,  by  s 
reference  to  take  proof  upon  the  capacity  or 
incapacity  of  the  absent  parties  to  take  and 
hold  the  real  estate  by  reason  of  their  alleged 
alienage. 

The  burden  of  establishing  the  fact  of  alien- 
age and  of  incapacity  was  upon  the  plaintiff 
in  partition,  and  not  upon  the  purchaser.  He 
had  the  right  to  assume  that  the  decree,  and 
sale  thereunder,  conferred,  not  merclv  a  good 
legal  title,  but  a  title  not  open  to  further  ques- 
tion or  reasonable  dispute  by  other  persons  who 
stood  in  the  same  degree  of  kinship  to  the  de- 
ceased. By  the  terms  of  his  contract,  he  was 
entitled  to  a  deed  on  a  day  fibced,  and  be  was 
then  ready  to  perform.  Tliat  he  was  right  iu 
his  objection  to  the  title  at  that  time,  the  gen- 
eral term  acknowledged,  and  that  being  the 
case,  they  should  not  have  changed  hit.  con- 
tract and  held  him  to  be  bound  to  performance 
indefinitely,  or  pending  further  proceedings  to 
perfect  title. 

The  sale  was  in  June,  1887,  and  the  deed 
should  have  been  delivered  in  July  following. 
In  January  following,  the  general  term  ordered 
the  further  continuance  of  the  proceedings  be- 
fore a  referee,  and  then,  in  the  following  May 
or  June,  after  a  delay  of  nearly  a  year,  ordered 
the  purchaser  to  complete  his  purchase.  There 
is  an  absence  of  any  proof  as  to  any  damage 
occasioned  by  the  delay;  and  it  is  unnecessar3% 
if  not  improper,  to  indulge  in  presumptions  as 
to  the  existence  of  any.  We  rest  our  decision 
upon  the  ground  that,  for  reasons  we  have 
^ven,  the  title  offered  was  not  one  free  from 
doubt  and  was  fairly  open  to  the  objection 
made. 

The  orders  of  the  General  and  Special  Term» 
should  he  reversiBd,  and  Eoehler,  this  appellant, 
be  relieved  from  his  purchase  and  repaid  his 
deposit  upon  the  sole  with  interest  thereon  fron> 
July  8,  1887,  and  all  his  proper  and  reasonable 
expenses  in  examining  the  title,  with  costs 
herein  at  special  and  general  terms  and  in  this 
court. 

All  concur. 


1880. 


Gibson  y.  Richmond  &  Danyillb  R  C<k 
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GIBSON 
«. 

RICHMOND  &  DANVILLE  R.  CO. 
{....FML  Bep.....) 

L  BaUroAd  bondholderst  ^  whom  stook.  of 
the  corporation  has  been  mortffaged  as  collateral 
security,  cannot  msiatain  a  suit  in  equity  to 
charge  the  leesor  of  the  mortgaged  road  with  the 
earnings  derived  under  the  lease,  when  such  lease 
la  not  alleged  to  be  void  or  voidable  as  between 
the  pertieB  to  it. 

S.  That  the  mortnM  fbr  mich  stock  was 
giyren  by  the  Staiet  which  owned  a  majority 
of  the  stock,  heUi  not  to  bind  the  State  to  use  its 
controlling  interest  in  the  road  exclusively  in 
the  Interest  of  its  mortgagees  of  the  stock,  nor 
to  impTess  the  earnings  received  by  the  lessor  of 
the  road  with  a  trust  for  the  beaeflt  of  such 


(February  238, 1888.) 

ON  demurrer  to  bill  in  equity.    Demurrer 
sustained. 

The  case  is  stated  in  the  opiDion. 

Mr.  Georige  Hoadley»  for  defendant,  for 
the  demurrer: 

The  plaintiff  does  not  aver  that  the  lease 
when  made  was  improvident,  or  in  violation  of 
the  duty  owing  by  the  directors  of  the  North 
Carolina  Railroad  Company  to  their  stockhold- 
ers, or  beyond  their  powers.  The  bill  is  ther^ 
fore  without  any  equity. 

The  power  to  lease  was  expressly  given  by 
law,  aud  of  this  law  this  court  is  bound  to  take 
judicial  notice. 

Omnffs  V.  BuU,  84  U.  8.  9  Pet.  607  (9  L.  ed. 
246);  Covington  Drawbridge  Co,  v.  8hep?t^d,  61 
U.  S.  20  How.  227  (15  L.  ed.  896);  Oheeter  v. 
WiUon,  76  U.  8.  9  Wall.  121  (19  L.  ed.  607); 
Junction  R.  Co,  v.  Bank  of  Ashland,  79  U.  8. 
12  Wall.  226  (20  L.  ed.  885);  Elwood  v.  Flan- 
niffan,  104  U.  S.  562  (26  L.  ed.  842). 

This  rule  extends  not  only  to  public  statutes 
but  to  private  statutes  therein  declared  to  be 
public. 

Beatp  V.  Knowler,  29  U.  S.  4  Pet.  152  (7  L. 
ed.  813). 

It  will  not  be  presumed  that  the  directors 
acted  beyond  their  legal  powers,  in  the  absence 
of  an  averment  to  that  effect;  but  it  is  estab^ 
lished  thatthey  acted  within  their  legal  powers. 

State  V.  Richmond  dbD.  R.  Co.  72  X.  C.  634. 

As  the  charter  of  a  railroad  company  is  a 
contract  between  the  State  and  the  stockholders; 
the  terms  of  which  necessarily,  in  legal  implica- 
tion, enter  into  and  constitute  part  of  every 
subscription  to  capital  stock,  it  follows  that  the 
State  01  North  Carolina  and  the  complainant, 
as  mortgagee  of  its  stockholding  interest  in  the 
North  (^rolina  Railroad  Componv,  became  the 
owner  of  the  stock,  subject  to  tfie  provisions 
of  the  charter,  and  to  their  honest  exercise, 
from  time  to  time,  by  the  boards  of  directors. 

Nugent  v.  Putnam  Co.  86  U.  S.  19  Wall.  241 
(22  L.  ed.  83);  Greenwood  v.  Union  Freight  R. 
Go,  105  U.  8.  13  (26  L.  ed.  961);  Mansfield,  C. 
dbL.M.R.  Co,  ^,  Brown,  26  Ohio  St.  223;  Simp- 
§on  V.  Denison,  10  Hare,  51 ;  Sparrow  v.  Etans- 
viUe  AC.  R,  Co.l  Ind.  869;  Bish  y.  Johnson, 
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21  Ind.  299;  AbboU  ▼.  Johmiown^  G»  S  E. 
Horse  R.Oo,90N.  Y.  27:  Troudb  B,  R  Co.  ▼. 
Bo^on,  H,  T.  A  W.  B.  Co,  86  N.  Y.  107;  Fiw* 
rujf  ▼.  Erie  R.  Co,  93  N.  Y.  609. 

The  plaintiff  has  no  cause  of  action  against 
the  defendant  company,  for  the  reason  meX  his 
mortgage  is  not  on  the  property,  but  on  the 
shares  of  stock  held  by  the  State  of  North 
Carolina  in  the  corporation. 

A  mortgage  on  the  stock  is  not  a  mortgage 
on  the  property. 

MarshaU  v.  Western  N.  C.  R,  Co.  92  N.  C. 
822. 

The  interest  of  a  stockholder  is  of  a  collat- 
eral nature,  and  is  not  the  interest  of  an  owner. 

See  Pullman's  PcUaee  Oar  Co,  v.  Mo.  Pae.  R. 
Co.  115  U.  S.  587  (29  L.  ed.  499);  Utica  v. 
ChurchUl,  38  N.  Y.  288;  Button  v.  Hoffman, 
61  Wis.  20;  J(mes  v.  Davis,  35  Ohio  St.  476; 
Bradley  v.  Bauder,  86  Ohio  St.  85;  Farrington 
V.  Tenn.  95  U.  S.  686  (24  L.  ed.  560;;  Cabot 
Bank  v.  Morton,  4  Gray,  159,  and  Society  for 
Illustration  of  Practical  Knowledge  v.  Abbott, 
2  Beav.  567. 

Pomeroy  on  Equity  Jurisprudence,  at  section 
1090,  clearly  distinguishes  between  the  relation 
of  the  directors  to  a  corporation  and  of  the  cor- 
poration to  its  stockholders,  showing  that 
while  the  directors  are  trustees,  they  are  trus- 
tees, not  for  the  shareholders,  but  for  the  cor- 
poration, so  far  as  Uie  corporate  property  is 
concerned.  But  so  far  as  the  shares  are  con- 
cerned, they  are  trustees  for  the  shareholders. 

See  also  Ooe  v.  Columbus,  P,  d  I,  R.  Co.  10 
Ohio  St.  885;  BurraU  v.  Bushwick  R.  Co.  75  N. 
Y.  211;  Baldwin  v.  Canfleld,  26  Minn.  48; 
Gashwiler  v.  Willis,  88  Cal.  11;  Wheelock  v. 
Moulton,  15  Yt.  519,  and  Bristol  Milling  db 
Mfg.  Co.  V.  Probaseo,  64  Ind.  406. 

The  plaintiff,  as  mortgagee  of  stock,  occupies 
no  other  and  different  relation  to  the  corpora- 
tion from  that  which  an  owner  of  stock  holds. 
The  defendant  company  never  agreed  to  pav 
any  more  than  the  prior  liens  stated  in  the  billy 
and  cannot  be  required  to  pay  more. 

Christensen  v.  Eno,  8  Cent.  Rop.  70,  106  N. 
Y.  99. 

The  right  of  plaintiff,  if  he  has  any,  is  to 
sue  for  rescission  of  the  lease. 

Re  Ambrose  Lake  Tin  &  Copper  Min.  Co,  L. 
R.  14  Ch.  Div.  398;  Memphis  <fc  L.  R.  R.  Co.  v. 
Dow,  19  Fed.  Rep.  394. 

Mr.  Ednrard  L.  Andrews  for  complain- 
ant, contra. 

Wallace»  J,,  delivered  the  following  opin- 
ion: 

The  complainant  is  the  owner  of  certain 
bonds  for  $1,000  each  of  the  State  of  North 
Carolina,  created  pursuant  to  an  Act  of  the 
Legislature  of  the  State,  and  containing  a  cer- 
tificate, executed  by  the  authorized  officers  of 
the  State,  which  recites  that  "Ten  shares  of 
the  stock  in  the  North  Carolina  Railroad  Com- 
pany, originally  subscribed  for  by  the  State, 
are  hereby  mortgaged  as  collateral  security  for 
the  payment  of  this  bond." 

The  defendant  is  a  lessee  of  the  property  of 
the  North  Carolina  Railroad  Company  for  a 
term  of  years.    The  complainant  has  filed  this 
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bill,  for  himself  and  in  behalf  of  other  holders 
of  the  bonds,  to  compel  the  defendant  to  ac- 
count for  the  earnings  of  the  leased  railway 
property  in  excess  of  the  rent  reserved  in  the 
lease.  The  defendant  has  demurred  to  the 
bin. 

Succinctly  stated  the  averments  of  the  bill 
are:  that  the  North  Carolina  Railroad  Com- 
pany was  incorporated  bv  an  Act  of  the  Legis- 
lature of  the  Stale  of  North  Carolina,  paired 
January  27,  1849;  that  the  Act  provided  that 
the  State  should  subscribe  for  $8,000,000  of 
the  $4,000,000  authorized  capital  stock  of  the 
company,  should  bo  entitled  to  appoint  eight 
of  the  twelve  directors  of  the  company,  and 
should  be  entitled  to  vote  by  an  official  proxy 
upon  its  capital  stock  at  all  stockholder's  meet- 
ings; that  the  State  took  the  stock,  and  has 
always  exercised  its  rights  to  appoint  directors 
and  vote;  that  the  State  created  a  statutory 
mortage  upon  the  shares  of  the  stock  to  secure 
certam  construction  bonds  issued  by  it;  that 
subsequently  it  created  a  second  statutory 
mortgage  upon  its  shares  of  stock  to  secure  an 
issue  01  bonds,  of  which  the  bonds  in  suit  are 
a  part,  and  issued  $2,500,000  of  such  bonds 
and  sold  them  to  the  public;  and  that  thereafter, 
September  21,  1871,  and  while  the  railway 
company  was  earning  and  paying  6  per  cent 
per  annum  upon  its  capital  stocl,  and  while 
the  Slate  was  in  default  in  paying  the  interest 
on  the  second  mortgage  bonds,  the  defendant, 
with  full  knowledge  of  the  righls  of  the  second 
mortgage  bondholders,  took  a  lease  of  the 
railway  at  a  rental  merely  sufficient  to  pav  the 
interest  on  tbe  first  mortgage  bonds,  ana  has 
since  been  in  possession  of  the  property  and 
in  receipt  of  earningv  therefrom  lai'gely  in  ex- 
cess of  the  rental. 

The  Acts  of  the  Legislature  incorporating 
the  railway  company  and  authorizing  the 
creation  of  tbe  construction  bonds  by  the 
State  and  the  first  mortgage  upon  the  shares  to 
secure  their  payment,  are  not  fully  set  out  in 
tbe  bill;  but  as  these  are  laws  of  which  the 
courts  must  take  judicial  nolice  the  bill  is  to  be 
read  in  connection  with  their  provisions.  By 
the  Act  incorporating  the  railway  company 
and  directing  the  State  to  take  shares  therein 
power  was  granted  to  the  corporation  to  lease 
its  property  and  franchises. 

Such  effect  was  given  to  section  19  of  the 
Act  b^  the  decision  i^  State  v.  Richmond  db 
Dannlle  Railroad  Company,  72  N.C.  684,  where 
the  lease  in  question  to  the  present  defendant 
was  adjudged  to  be  within  the  authority  of  the 
corporation.  The  Acts  creating  the  statutory 
mortgages  give  effect  to  the  lien  of  the  bond- 
holders at  law  and  in  equity  without  registry 
or  proof  of  nolice.  The  bill  does  not  aver  that 
the  lease  made  to  the  defendant  was  improvi- 
dent or  in  any  respect  invalid  or  vicious.  The 
averment  that  at  the  time  the  lease  was  made 
the  railway  was  earning  6  per  cent  upon  its 
whole  capital  and  the  rent  reserved  was  only 
equivalent  to  the  interest  on  the  first  mortgage 
bonds  of  the  State  may  be  intended  to  suggest 
that  the  property  was  leased  for  an  inadequate 
rental;  but  as  the  amount  of  the  first  mortgage 
bonds  is  not  mentioned,  and  as  their  amount 
may  bave  been  for  as  much  or  for  more  than  the 
amount  of  the  capital  stock,  tliis  averment  does 
not  even  insinuate  that  the  lease  was  impiovi- 
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dent.  The  bill  does  not  seek  to  have  the  lease 
declared  m valid  or  vacated  for  any  reason. 
Neither  the  railway  company  nor  the  State  is 
made  a  party  defendant. 

The  theory  of  the  bill  seems  to  be,  and  the 
case  for  the  complainant  has  been  argued  upon 
that  theory,  that  the  State  of  North  Carolina 
was  invested  by  the  legislation  under  which 
it  became  a  stockholder  of  the  railway  com- 
pany with  complete  control  of  the  affairs  of 
the  company;  that  by  the  hypothecation  of 
its  shares  to  the  second  mortgage  bondholders 
it  impliedly  agreed  to  become  a  trustee  for 
them  charged  with  the  duty  of  exercising  its 
power  of  control  so  as  to  preserve  the  earnings 
of  the  railway  and  appropriate  them  to  the 
payment  of  the  bonds;  tnat,  consequently,  the 
earnings  were  a  trust  fund  for  the  bondholders; 
that,  by  permitting  the  lease  by  the  railway 
company  to  the  defendant,  the  State  consented 
to  a  diversion  of  Uie  trust  fund;  and  that  as  the 
defendant  is  the  recipient  of  a  trust  fund  with 
notice  of  the  rights  of  the  cettuis  que  trust  it 
must  account  for  such  of  the  fund  which  has 
come  to  its  hands  as  is  not  applicable  to  the 
payment  of  interest  to  the  first  mortgage  bond- 
holders. 

The  proposition  that  the  State  assumed  fidu- 
ciary obligations  towards  the  second  mortgage 
bondholders  which  do  not  ordinarily  exist  he- 
tween  mortgagor  and  mortgagee,  and  which 
gave  the  bondholders  the  right  to  insist  that  the 
railway  company  should  be  managed  in  their 
interest  as  a  trust  property,  has  been  ingenious- 
ly presented,  but  does  not  seem  to  have  any 
real  substance. 

Tbe  case  is  not  distinguishable,  in  its  legal 
aspects,  from  one  where  an  individual,  a  major- 
ity stockholder  of  the  stock  of  a  corporation, 
has  hypothecated  his  shares  by  chattel  mort^ 
gage  to  a  creditor  as  security  lor  a  loan.  In 
such  a  case  it  may  be  assumed  that  both  parties 
to  the  transaction  understand  at  the  time  that 
the  value  of  the  security  is  to  depend  upon  the 
financial  prosperity  ot  the  corporation,  and 
measurably  upon  the  honestv  and  efficiency  of 
the  corporate  management;  but  no  promise  or 
duty  can  reasonably  be  implied  from  that  un- 
derstanding that  the  shareholder  who  has  mort- 
^ged  his  snares  is  to  use  his  power  of  control 
jn  the  corporate  affairs  exclusively  in  the  inter- 
est of  the  mortgagee,  or  is  not  to  consent  to 
or  promote  any  scheme  or  undertaking  in  the 
conduct  of  its  business  which  is  within  Uie  scope 
of  its  legitimate  functions  and  which  he  may 
believe  to  be  expedient  and  proper.  Certainly 
no  promise  or  duty  can  be  implied  from  such 
an  understanding  which  would  be  inconsistent 
with  his  obligations  to  the  other  shareholders,  or 
his  good  faith  towards  the  creditors  of  the  cor- 
poration. So  long  as  he  conducts  himself 
towards  the  mortgagee  honestly  in  exerting 
his  power  of  control,  he  violates  no  duty,  and 
the  latter  has  no  ground  of  complaint 

When,  in  consequence  of  a  default  in  pay* 
ment,  pursuant  to  the  terms  of  the  hypotheca- 
tion, the  mortgagee's  title  to  the  shares  be- 
comes absolute,  he  is  in  a  position  to  substitute 
himself  in  the  place  of  the  mortgagor,  and  par- 
ticipate in  the  control  of  the  corporation  ac- 
cording to  the  forms,  and  subject  to  tbe  condi- 
tions, of  the  organic  law.  If  instead  of  doing 
this  he  nevertheless  allowd  the  mortgagor  to  do 
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■o,  he  oiig:ht  not  to  complain,  and  cannot  be 
heard  to  challenge  any  transactions  with  third 
persons  by  the  corporation  which  are  effected 
in  the  mean  time  in  good  faith  and  are  within 
the  corporate  power. 

Applying  these  familiar  rules  of  law  to  the 
present  case  the  second  mortgage  bondholders 
cannot  assert  with  reason  that  the  State  has 
violated  any  fiduciary  duty  towards  them,  or 
thai  the  corporation  itself  has  been  in  any  way 
a  party  to  the  subversion  of  their  rights  unless 
they  are  prepared  to  show,  what  is  not  alleged 
in  the  bill,  that  the  lease  was  fraudulent  or  tU^ 
tra  vires.  All  persons  dealing  with  a  corporar 
lion  must  take  notice  of  the  provisions  of  its 
organic  law. 

In  the  present  case  the  second  mortgage 
bondholders  were  bound  to  know  when  they 
took  their  security  that  the  railway  company 
was  authorized  to  lease  its  property  and  fran- 
chises and  should  have  expected  that  circum- 
stances might  arise  under  which  the  interests 
of  the  corporation,  its  stockholders  and  its 
creditors,  would  be  promoted  by  doing  so. 
They  were  also  bound  to  take  notice  of  the 
prior  rights  of  the  first  mortgage  bondholders 
originating  in  the  statutory  mortgage  created 
by  the  Acts  of  the  Legislature,  and  to  antici- 
pate that  the  interests  of  these  bondholders,  to 
whose  lien  upon  the  shares  of  stock  their  own 
lien  was  subordinate,  might  require  the  com- 
pany to  lease  its  property.  The  second  mort- 
gage bondholders,  therefore,  took  their  securi- 
ties with  the  knowledge  that  circumstances 
might  arise  under  which  it  would  be  not  only 
the  ri^ht  but  the  duty  of  the  State,  as  a  major- 
ity stockholder  in  the  railway  corporation 
toward  the  other  stockholders  and  the  first 
mortgage  bondholders,  to  promote  the  leasing 
of  the  railway.  Certainly  it  cannot  be  main- 
tained that  the  effect  of  the  second  mortgage 
was  such  as  to  preclude  the  shareholders  of  the 
railwav  company,  other  than  the  State,  and 
the  prior  mortgagees  of  the  shares,  from  aeriv- 
ing  the  benefit^oi  any  legitimate  mode  of  excr- 
cisine  the  franchises  granted  to  the  corporation 
which  might  be  expedient. 

So  far  as  appears  from  the  bill  the  lease  in 
question  was  a  reasonable  and  legitimate  ar- 
rangement, and  has  been  acquiesced  in  since 
1871  by  the  complainant  and  those  whom  he 
represents.    It  is  fair  to  assume  that  the  North 


Carolina  Railroad  Company  and  the  State  both 
regarded  it  as  probably  offering  a  better  income 
than  could  be  derived  from  the  ordinary  traffic 
of  the  railway,  and  therefore  as  an  arrangement 
which  would  promote  the  interest  of  sharehold- 
ers and  bondholders. 

Very  clearly  the  second  mortga^  bondhold- 
ers cannot  maintain  a  suit  in  equity  to  charge 
the  defend£(nt  with  the  earnings  derived  under 
the  lease,  when  they  do  not  assert  that  the 
lease  is  void  or  voidable  as  between  the  parties 
to  it.  The  lease  is  either  a  valid  contract  be- 
tween the  North  Carolina  Railroad  Company 
and  the  defendant  or  it  is  an  invalid  one.  It 
valid  the  complainants  cannot  assail  it,  and  the 
defendant  is  entitled  to  stand  upon  the  terms 
of  the  contract,  and  derive  whatever  profit  it 
may  be  able  to  from  operating  the  road  after 
paying  the  rent.  It  cannot  be  valid  as  between 
the  parties  to  it,  and  invalid  as  to  the  complain- 
ant, unless  the  second  mortgage  bondholders 
have  rights  or  equities  supenor  to  those  they 
would  have  if  when  the  bonds  were  not  paid 
they  had  demanded  and  acquired  the  slmres  of 
stock  hypothecated  to  them  as  collateral  secur- 
ity. It  may  be  that  they  are  not  in  a  position  to 
intervene  in  the  affairs  of  the  North  Carolina 
Railroad  Company  and  cannot,  through  their 
influence  at  corporate  meetings  or  otherwise,, 
cause  such  proceedings  to  be  taken  by  the  cor^ 
poration  as  it  ought  to  take  if  the  lease  were  a 
fraud  upon  tiie  stockholders  whom  it  repre- 
sented as  trustee  in  entering  into  the  con- 
tract 

But  although  the  complainant  may  occupy  a 
better  position  as  to  matters  of  procedure  and 
remedy  than  he  would  if  he  were  a  stockholder, 
this  circumstance  cannot  preludice  the  right  of 
the  defendant  to  insist  that  the  contract  cannot 
be  set  aside,  in  whole  or  in  part,  unless  it  iB  in- 
valid as  between  the  North  Carolina  Railroad 
Company,  as  a  trustee  for  its  stockholders,  and 
itself.  The  complainant's  cause  of  action  is 
founded  on  the  rights  to  which  he  has  succeed- 
ed as  a  mortgagee  of  the  shares  of  stock;  and 
his  position  is  not  assisted,  nor  is  that  of  the  de- 
fendant prejudiced,  bv  his  neglect  to  substitute 
himself  as  a  stockholder  in  place  of  a  mortgap 
gee  of  the  stock. 

For  these  reasons,  and  without  discussing 
the  other  questions  which  are  presented  by  the 
demurrer,  the  demitrrer  ie  smtained. 


UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OP  GEORGIA. 


FIRST  NATIONAL  BANK  of  Sheffield 

«. 

MERCHANTS  BANK  of  Atlanta  et  al. 

(....Fed.  Rep.....) 

*1.  RemoTal  of  eanaes*  A  citizen  of  Alabama 
brought  a  bill  in  equity  against  a  eitizen  of  Oeor- 
gla,  a  mere  stakeholder;  a  citizen  of  Ohio,  the 
real  defendant,  was  made  a  party  and  removed 
the  cause  to  the  United  States  Circuit  Oourt.  On 
motion  to  remand,  held,  that  the  language  of  aec- 

^Head  notes  by  Newmak,  J. 

^- 

NoTB.— For  construction  of  Removal  Acts  of  Con- 
gresB,  see  Whelan  v.  N.  Y.  L.  E.  &  W.  R.  Co.  (C.  C. 
Ohio  1  L.  R.  A.65:  Ueddon  v.Virgiiiia,  T.  &  C.  Steel 
k  Iron  Co.  (C.  a  Va.)  1L.R.  A.  106. 
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tion  2,  Act  of  March  8, 1887,  as  follows:  **  An  y  other 
suit  of  a  civil  nature,  at  law  or  Id  equity,  of  which 
the  Circuit  Courts  of  the  United  States  are  given 
Jurisdiction  by  the  preceding  section,  and  which 
are  now  pending  or  which  may  hereafter  be 
brought  in  any  state  court,  may  be  removed  into 
the  Circuit  Court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defendants 
therein  being  nonresidents  of  that  State,"— refers 
to  this  language  in  section  1  of  the  same  Act:  '*In 
which  there  shall  be!a  controversy  between  cid- 
zons  of  different  States"  and  not  to  the  latter  part 
of  section  1  in  reference  to  the  locality  in  which 
suits  may  be  brought  by  original  process  or  pro- 
ceeding; therefore,  the  parties  to  this  case  being 
citizens  of  different  States  and  more  tlum  the  Ju- 
risdictional amount  being  involved,  the  defend- 
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ant,  a  nonresident  of  tbJs  State,  oouM  properly 
remove  the  oase  to  thJs  court;  and  motion  to  re- 
mand will  be  refused. 

Alrregrnlarity  in  filing  afBdaytt  and  bond  for 
removal  the  day  before  taking  formal  order  mak- 
ing movant  a  party  and  removing  cauae  was 
cured  by  the  order  in  thia  oaae. 

(June  18, 1888.) 

MOTION  to  remand  cause  to  Itate  court 
Denied, 
The  case  is  stated  in  the  opinion. 
Messrs.  Hoke  &  Barton  Smith  for  motion 
to  remand. 

Messrs,  Hopkins  SB  Glen  and  Jolins  L« 
Brown  contra, 

Newman*  J,,  delivered  the  following  opin- 
ion: 

This  is  a  motion  to  remand;  and  in  order  that 
the  Question  presented  majr  be  understood,  a 
brief  statement  of  the  case  is  regarded  as  nec- 
essary. On  the  18th  day  of  July,  1887,  the 
First  National  Bank  of  Sheffield  filed  its  bUl  in 
equity  in  the  Superior  Court  of  Fulton  County, 
Georgia,  ap^ainst  the  Merchants'  Bank  of  At- 
lanta, on  the  following  statement  of  facts: 

On  the  14th  and  15th  days  of  June,  1887, 
complainant  bad  on  deposit  $8,000  with  the  de- 
fendant Prior  to  that  time  complainant  had 
been  dealing  with  the  Fidelity  National  Bank 
of  Cincinnati,  Ohio,  forwarding  checks  to  said 
bank  and  said  bank  depositing,  in  place  of  said 
checks,  currency  to  the  credit  of  complainant 
in  New  York.  Prior  to  said  time  the  Fidelity 
National  Bank  had  been  perfectly  solvent  and 
was  a  bank  which  did  an  immense  business, 
and  complainant  had  dealt  with  it  quite  a  length 
of  time. 

Just  before  or  about  the  14th  day  of  June, 
1887,  said  bank,  through  its  officers,  had  squan- 
dered its  money  in  sudden  wild  speculations  in 
wheat  and  "futures"  of  different  characters, 
and  it  had  become  totally  insolvent;  yet  it  con- 
tinued to  deal  with  complainant  without  giv- 
ing complainant  any  notice  of  its  changed  con- 
dition, and  fraudulently  concealed  such  changed 
condition  from  complainant  with  full  knowl- 
«dge  of  the  fact  that  complainant  was  not  in- 
formed of  said  chan^ned  condition.  By  reason 
of  said  fraud  the  said  Fidelity  National  Bank 
induced  complainant  on  the  14th  and  16th  days 
of  June,  1887,  to  send  it  two  checks  for  $4,000 
each  on  the  Merchants'  Bank  of  Atlanta.  The 
Fidelity  National  Bank  received  the  said  checks 
two  or  three  days  later  and  fraudulently  sent 
the  same  to  the  Merchants'  Bank  of  Atlanta 
without  forwarding  the  currency  to  New  York, 
to  be  deposited  to  the  credit  of  complainant, 
and  said  checks  reached  Atlanta  on  or  about  the 
l^th  day  of  June,  but  the  Merchants'  Bank  has 
never  paid  out  said  $8,000  to  the  said  Fidelity 
National  Bank  and  still  has  the  same." 

The  prayers  in  the  bill  are  for  a  decree  re- 
quiring the  Merchants'  Bank  to  pay  complain- 
ant $8,000,  and  enjoining  it  from  paying  it 
to  the  Fidelity  National  IG&nk.  Temporaiy  in- 
junction was  granted.  On  October  8,  1887,  an 
order  was  passed  making  David  Armstrong, 
Receiver  of  said  Fidelity  Bank,  a  party  to  the 
cause;  and  thereupon  on  the  same  day  upon 
petition  of  said  Armstrong  an  order  was  paired 
by  said  superior  court  removing  the  cause  to 
the  Circuit  Court  of  the  United  States. 
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It  ia  said  in  favor  of  this  motion  in  the  ilrst 
place  that  the  petition  for  removal,  tosether 
with  the  bond  and  affidavit,  were  filed  In  the 
state  court  on  the  7th  day  of  October,  1887,  and 
that  David  Armstrong,  as  receiver,  was  not 
made  a  party  defendant  until  the  next  day,  the 
8th  day  of  October.  An  examination  of  the 
record  shows  this  to  be  true.  It  further  ahowi 
that  on  the  7th  day  of  October,  the  attorneys 
for  complainant  consented  in  writing  that  Arm- 
strong, as  receiver,  be  made  a  party  defendant 
to  said  cause;  and  on  the  8th  day  of  October 
the  court  passed  an  order  in  which  it  is  recited 
that  Armstrong,  as  receiver,  having  been  made 
a  party  in  the  cause,  and  having  caused  Ids  ap- 
pearance to  be  entered  by  his  solicitor,  and  bav- 
mg  made  and  filed  a  bond,  and  affidavit  as  re- 
quired by  law,  said  cause  is  removed  to  the 
Circuit  Court  of  the  United  States. 

I  think  that  bv  this  order  the  discrepancy  in 
dates  and  the  irregularities  alluded  to  were 
cured.  It  seems  that  on  the  7th  when  the  re- 
ceiver filed  his  petition  for  removal  he  had  not, 
by  formal  order,  been  made  a  party;  but  I  do 
not  think  that  filing  would  have  the  effect  to 
take  from  the  court  all  jurisdiction  to  proceed 
further  in  the  same,  for  it  would  seem  that 
this  proceeding  by  Armstrong  to  remove, 
when  he  was  really  not  a  party  to  the  cause, 
would  have  no  effect,  and  it  required  the  order 
of  the  court,  passed  on  the  next  day  making 
him  a  party,  to  give  the  proceedings  any  force 
and  effect  whatever.  I  do  not  think,  therefore, 
the  position  of  counsel  for  complainant,  that 
the  matter  alluded  to  requires  the  cause  to  be 
remanded,  can  be  sustained. 

It  is  said  in  the  next  place  that  the  location 
of  the  Merchants'  Bank,  it  being  a  Georgia  Cor- 
poration, defeats  the  right  of  removal  in  the 
case.  This  would  be  true  if  the  Merchants' 
Bank  was  a  party  to  the  controversy  in  the  case 
having  an  interest  therein,  to  be  determined; 
but  the  record  shows  that  it  is  only  a  nominal 
party.  In  the  language  of  the  petition,  it  is 
*'but  a  stakeholder  ^  of  the  fund  in  controversy, 
and  it  is  apparent  that  the  entire  litigation  and 
contention  will  be  between  the  other  two  par- 
ties. The  Merchants'  Bank  having  no  interest 
whatever  therein,  it  simply  holds  the  money 
to  abide  the  judgment  of  the  court  as  between 
the  other  two  parties.  Bacon  v.  Bives,  106  U. 
S.  99  [27  L.  ed.  69]. 

But  it  is  said  that,  even  if  this  be  tme.  the 
real  and  only  controversy  in  the  case  is  between 
the  Sheffield  Bank  and  Armstrong  as  receiver 
of  the  Fidelity  Bank;  that,  then,  the  citizen- 
ship and  residence  of  the  parties  is  not  such  as 
to  give  this  court  jurisdiction  by  removal  In 
that  aspect  of  the  case  it  is  a  controversy  be- 
tween citizens  and  residents  of  different  States, 
neither  of  whom  is  a  citizen  or  resident  of 
Georgia. 

The  decision  of  this  question  depends  upon 
the  construction  that  should  be  given  the  Act 
of  March  8,  1887.  By  the  first  secUon  of  that 
Act  the  Circuit  Courts  of  the  United  States  are 
given  "original  cognizance,  concurrent  with 
the  courts  of  the  several  States,  of  all  suits  of 
a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs, the  sum  or  value  of  $2,000, 
in  which  there  shall  be  a  controvert  betweeu 
citizens  of  different  States."    By  tne  second 
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danse  of  the  secoDd  sectioD  of  this  Act  '*  Any 
other  suit  of  a  civil  nature,  at  law  or  in  equity, 
of  which  the  Circuit  Courts  of  the  United  States 
are  given  jurisdiction  hy  the  preceding  section, 
«nd  which  are  now  pending  or  which  may 
hereafter  he  brought  in  any  state  court,  may  be 
removed  into  the  Circuit  Court  of  the  United 
States  for  the  proper  district  by  the  defendant 
or  defendants  therein  being  nonresidents  of 
that  State."  In  the  latter  part  of  section  1 
is  this  provision:  "And  no  civil  suitshaU  be 
brought  against  any  person  by  original  process 
of  (or)  proceeding  in  any  other  Histrict  than 
that  whereof  he  is  an  inhabitant;  but  where  the 
jurisdictioQ  is  founded  only  on  the  fact  that 
the  action  is  between  citizens  of  different 
States,  suit  shall  be  brought  only  in  the  district 
of  the  residence  of  either  the  plaintiff  or  the 
<defendant." 

It  has  been  assumed  by  some  courts,  without 
any  discussion  of  the  subject,  and  without  any 
reason  given  therefor  in  tneir  published  opin- 
ions, that  the  language  quoted  from  section  2, 
as  to  removals,  applies  to  the  language  last 
•quoted  from  section  1.  Tuba  Go.  v.  Pioneer 
Gold  Min,  Co.  82  Fed.  Rep.  188;  McNeU  Pipe, 
€te.  5  S.  E.  Rep.  745;  PitTdn  Co.  Min.  Co.  v. 
Marhell,  33  Fed.  Rep.  886;  HarM  v.  Iron  80- 
ver  Min.  Co.  33  Fed.  Rep.  529;  Tiffany  v.  WUee, 
a4  Fed.  Rep.  230. 

In  the  case  of  Oavin  v.  Vance,  88  Fed.  Rep. 
64,  Judge  Hammond  after  stating  that  "  The 
-contrary  view  is  neither  impossible  nor  improb- 
able nor  yet  unreasonable,  concludes  that  sec- 
tion 2  refers  to  the  latter  part  of  section  1. 
See  also  Tiffany  v.  Wihse,  84  Fed.  Rep.  280. 

In  all  the  cases  that  I  have  Just  cited,  with 
one  exception,  the  plaintiff  was  a  resident  of 
the  district  iU'Which  the  suit  was  pending,  and 
a  decision  of  the  question  presented  here  was 
unnecessary.  My  conclusion  as  to  the  proper 
•construction  of  these  two  sections  is  different. 
I  do  not  think  that  it  can  be  said  that  jurisdic- 
tion is  given  by  the  language  quoted  from  the 
latter  part  of  section  I.  It  relates  to  the  lo- 
cality in  which  suits  may  he  brought  by  origi- 
fial  "process  of  proceeding,"  and  Ib  intended 


for  the  benefit  of  defenaants.  It  provides  where 
they  may  be  required  to  answer  suits  originat- 
ing in  the  federal  courts.  Jurisdiction  is  con- 
ferred on  tbe  circuit  courts  by  the  first  part  of 
section  1;  and  that  jurisdiction  when  founded 
on  citizenship  is  between  citizens  of  different 
States,  Drovided  the  jurisdictional  amount  is 
involved;  and  it  is  to  that  portion  of  the  sec- 
tion instead  of  the  latter  part,  fixing  the  place 
where  suits  may  be  brought  by  ori^al  "proo- 
ess  of  proceeding,"  to  which  section  2  refers. 
"  Removal  of  Causes"  by  Judae  Speer  of  tbe 
Southern  District  of  G^rgia,  §  21  et  eeq.,  and 
analysis  C;  Faleey,  Chicago  eie.  B.  Co.  82  Fed. 
Rep.  673;  Short  v.  Chicago  etc.  B.  Co.  34 
Fed.  Rep.  225  (approving  the  Falea  Caee); 
Vinal  V.  ContineiUcU  Constr.  Co.  84  Fed.  Rep. 
228. 

I  should  have  come  to  the  conclusion  I  have 
indicated  vrithout  very  much  hesitation  but  for 
the  fact  that  several  federal  judg^,  in  cases  I 
have  cited,  seem  to  have  taken  a  different  view 
and  have  assumed,  although,  as  I  have  stated, 
without  any  discussion  of  the  subject  as  here 
presented,  that  the  provision  in  the  latter  pari 
of  section  1  related  to  cases  removed  to  this 
court  as  well  as  cases  originating  in  it.  I  am 
strengthened  very  much  in  my  own  opinion  of 
course  as  to  the  proper  construction  of  the  stat* 
ute,  hy  the  fact  that  the  same  opinion  is  enter 
tained  by  a  number  of  judges  in  cases  last  cited, 
where  the  question  before  me  is  considered  and 
decided. 

Counsel  for  Armstrong,  receiver,  have  argued 
that  the  court  may  retain  jurisdiction  of  this 
case  because  of  tbe  fact  that  Armstrong  is  a 
receiver  of  a  national  bank;  and  they  further 
ur^  that  it  is  a  suit  for  "  winding  up  the  af- 
fairs "  of  a  national  bank,  within  the  meaning 
of  section  4  of  the  Act  of  1887. 

I  should  not  be  inclined  to  concur  in  this 
view  of  the  matter:  but,  as  jurisdiction  of  the 
case  is  retained  for  reasons  heieinbefore  ex- 
pressed, it  is  unnecessary  to  pass  upon  this 
question. 

My  conclusion  is  that  the  motion  to  remand 
this  case  must  be  denied. 


UOTTED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT  OF  IOWA. 


£.  P.   WELLES,   Receiver   of  Commercial 
National  Bank  of  Dubuque, 

V. 

Frank  LARRABEE  and  First  National  Bank 

of  McGregor. 

( Fed.  Rep.....) 

i.  A  pledgee  of  stock  in  national  bank, 

who  holds  It  solely  as  collateral  seouiity  for  a  debt 
due  from  the  real  owner  of  the  stock,  cannot  he 
held  liable  as  a  stockholder  foraseessments  there- 
on,  when  tbe  name  of  such  pledgee  as  owner  or 
holder  of  the  shares  has  never  appearod  upon  the 
hooks  of  the  bank,  or  even  upon  the  certificates 
of  stock. 

A  A  person  who  Is  not  the  owner  of  stock 

In  a  national  bank,and  who  has  no  beneficial  Inter- 
est therein,  cannot  be  held  liable  for  assessments 
theveon  by  reason  of  the  fact  that  the  shares  have 
been  aasiffnedto  him  to  hold  in  trust,  where  it  ap 


pears  upon  the  proper  books  of  the  bank  that  he 
holds  the  same  as  trustee.  If  he  can  be  held  to  be 
technically  a  stockholder,  under  United  States 
Revised  Statutes,  section  6161,  he  must  be  also 
held  exempt  from  liability  as  a  trustee  under  sec* 
tlon616& 

(December  11,  1888.) 

ON  demurrer  to  the  answer  in  an  action  at 
law,  brought  by  the  receiver  of  an  insolv- 
ent national  tmnk,  to  recover  an  assessment  on 
shares  of  stock.     Overruled. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Messrs.  Thomas  VpdegrmJt  and  Will- 
iam Oraham  for  plaintiff^ 

Mr.  James  O.  CrosbT',  for  defendants: 

The  relation  between  a  pfedgeor  and  pledgee 
is  that  of  trustee  and  cestui  que  trust.  Tbe 
f^ame  principle  applies  with  like  result  as  whore 
real  estate  is  conveyed  by  a  debtor  to  a  credit- 
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or,  as  flecurity,  with  power  to  sell  on  de- 
fault. 

Perry,  Trusts,  §  427;  Ecuton  v.  German 
Am.  Bank,  127  U.  8.  582  (32  L.  ed.  210);  Story, 
Bailm.  gg  8.  287,  808  and  Dote  2,  818,  819; 
Jones  V.  Baidtoin,  12  Pick.  816;  Cortelyou  y. 
Lannng,  2  Cai.  Cas.  206;  2  Kent,  Com.  559, 
581;  4  Kent,  Com.  188;  Thompson  v.  Doltiver, 
182  Mass.  108;  Whitaker  v.  Sumner,  20  Pick. 
899,  405,  dtlDg  Tuanoorth  v.  Moore,  9  Pick. 
847;  Feityplace  y.  Dutch,  18  Pick.  9dS;Qarliek 
V.  James,  12  Johns.  147;  2  Pars.  Cont  118; 
Story,  Eq.  Jur.  g§  1008, 1016,  1080. 1216. 

As  to  pledge  of  shares  of  slock,  see  2  Kent, 
Com.  18th  ed.  577,  note  d. 

The  interpretation  of  United  States  Reyised 
Statutes,  §  5151,  has  been  strict;  and  in  eyery 
case,  with  a  single  exception,  where  a  person'is 
name  has  appeared  on  the  stock  books  of  a 
bank,  as  the  owner  of  stock  in  his  own  right, 
he  has  been  held  liable  to  respond  to  the  assess- 
ment, eyen  though  it  were  in  fact  held  as  ool- 
latersd  or  in  trust. 

See  Price  y.  Whitneif,  28  Fed.  Rep.  297; 
Mobile  di  0.  B.  Co.  y.  Sessions,  28  Fed.  Rep. 
595;  Davis  y.  First  Baptist  Society,  44  Conu. 
582;  Oermania  Nat.  Bank  y.  Case,  99  U.  8. 
628,  681  (25  L.  ed.  448,  449),  and  cases  cited. 

Crease  y.  Bdbeock,  10  Met.  525,  and  Orew  y. 
Breed,  10  Met.  569,  decided  in  1846,  while 
seeming  to  fayor  the  plaintifF,  were  interpret- 
ing Massachusetts  Revised  Statutes,  chapter  86. 
section  41,  which  made  no  exception  in  favor 
of  trustees,  etc.,  as  does  United  States  Revised 
Statutes,  section  5152;  and  the  court  held  that 
trustees  were  Individ unlly  liable,  whether  the 
trust  appeai-ed  on  the  books  of  the  bank  or  not. 

In  Adderly  v.  Storm,  6  Hill,  624,  626,  under 
a  New  York  Statute,  it  was  held  that  there  is 
"no  exception  to  the  rule,  unless  the  existence 
of  the  trust  appears  on  the  face  of  the  usual 
evidence  of  ownership." 

There  are  no  cases  interpreting  United  States 
Revised  Statutes,  section  5152,  out  every  case 
coming  within  its  language,  which  incluaesall 
trusts,  should  receive  its  protection,  where 
**the  existence  of  the  trust  appears  on  the  face 
of  the  usual  evidence  of  ownership,"  vrith  the 
same  strictness  that  section  5151  has  been  ap- 
plied to  fix  the  liability  of  all  those  coming 
within  its  language. 

The  claim  that  the  McGre|^r  Bank  is  the 
real  owner  of  the  stock  and  liable  as  such  in 
this  action,  is  refuted  by  Anderson  v.  Philadel- 
phia Warehouse  Company,  111  U.  S.  479  (28  L. 
ed.  478),  and  ITenkk  v.  Salem  Mauvfacturing 
Company,  89  Ohio  St.  547. 

Shirast  J.,  delivered  the  opinion  of  the 
court: 

From  the  averments  in  the  petition  contained 
it  appears  that  the  Commercial  National  Bank 
was  a  corporation  organized  under  the  Act  of 
Congress,  doing  budness  at  Dubuque,  Iowa; 
that  on  the  20th  day  of  March,  1888,  being  in> 
solvent,  it  ceased  to  do  business,  and  the  pres- 
ent plaintiff  was  duly  appointed  receiver  there- 
of bjr  the  comptroyer  of  Uie  currency;  that  the 
liabilities  were  found  to  exceed  the  assets  of 
the  bank,  and  on  the  25th  day  of  July,  1888, 
the  comptroller  made  an  assessment  upon  the 
shares  of  the  capital  stock  of  said  bank  of  100 
per  cent  upon  the  par  value  thereof,  the  same 
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to  be  paid  by  August  26, 1888;  thai  on  the  20th 
day  of  March,  1888,  the  defendant  Frank  Lar- 
rabee,  as  trustee  for  the  defendant  the  First 
National  Bank  of  McGregor,  was  the  owner  of 
100  shares  of  the  capital  stock  of  said  Commer- 
cial National  Bank  of  the  par  value  of  $10,000; 
wherefore  jud^ent  is  asked  against  both  de* 
fondants  for  said  sum  of  $10,000. 

To  this  petition  the  defendants  answer,  set- 
ting forth  that  previous  to  the  28d  day  of  May, 
18i%,  one  J.  K.  Graves  had  become  indebted  to 
the  First  National  Bank  of  McGregor  in  two 
loans  of  $5,000  each,  evidenced  by  two  prom- 
issory notes,  and  secured  by  the  pledge  of  100 
shares  of  the  capital  stock  of  the  Commercial 
Bank,  the  certificates  being  in  the  name  of  R. 
F.  Graves,  trustee,  and  by  him  assi^ed  ii» 
blank;  that  on  said  28dday  of  May,  18d5,  with 
a  view  to  the  extension  of  said  loans,  and  for 
the  securing  the  same,  with  the  consent  and  by 
the  direction  of  J.  K.  Graves,  who  was  the  real 
owner  of  said  100  shares  of  stock,  the  certifi- 
cates named  were  surrendered  to  R.  £.  Graves, 
trustee,  who  was  also  president  of  the  Com- 
mercial Bank,  and  a  single  new  certificate  of 
said  100  shares  was  issuS  to  Frank  Larrabee, 
trustee  of  the  McGregor  Bank;  that  J.  K. 
Graves  has  never  paid  his  indebtedness  to  said 
McGregor  Bank;  that  said  Larrabee  has  no  in- 
terest whatever  in  said  stock,  but  holds  the 
same  in  trust  for  said  J.  K.  Graves,  and  as  col- 
lateral security  for  the  payment  of  said  indebt- 
edness to  the  McGregor  Bank  due  from  J.  K. 
Graves,  who  is  the  real  owner  of  said  stock; 
and  that  beyond  said  certificate  of  shares  be 
has  no  estate  or  funds  pertaining  to  said  trust, 
or  belonginfiT  to  said  J.  E.  Graves.  To  this  an- 
swer the  plaintiff  demurs,  and  counsel  have 
very  fully  argued  the  questions  thereby  pre- 
sented for  determination. 

So  far  as  the  defendant  bank  is  concerned, 
the  question  resolves  itself  into  this:  Can  the 
pledgee  of  stock  in  a  national  bank,  who  hold» 
the  same  solely  as  collateral  security  for  a  debt 
due  it  from  the  real  owner  of  the  stock,  be  held 
liable  for  tne  assessments  thereon,  when  the 
name  of  the  pledgee  as  owner  or  holder  of  the 
shares  has  never  appeared  upon  the  books  of 
the  bank,  or  even  upon  the  certificates  of  stockf 
As  to  the  defendant  Larrabee  the  Question  is: 
Can  a  person  who  is  not  the  owner  of  the  stock, 
and  has  no  beneficial  interest  therein,  be  held 
liable  for  the  assessments  thereon  by  reason  of 
the  fact  that  the  shares  have  been  assigned  U> 
him  to  hold  in  trust,  it  appearing  upon  the 
proper  books  of  the  bank  tiiat  he  holds  the 
same  as  trustee. 

It  may  perhaps  aid  in  reaching  the  true  ao- 
lution  of  these  questions  to  state  briefly  some 
principles  which  are  fully  recognized,  touch- 
ing the  liability  of  stockholders  and  the  grounds 
therefor.  One  of  the  purposes  of  a  corporation 
is  to  enable  those  interested  therein  as  share- 
holders to  limit  their  liability  for  the  indebted- 
ness of  the  corporation.  The  statutes  author- 
izing the  creation  of  the  particular  corporation 
usually  fix  the  limit  of  such  liability. 

In  the  case  of  national  banks,  the  sharehold- 
ers, in  addition  to  being  required  to  pay  in  the 
full  amount  of  the  stock  subscribed  for,  are 
further  liable,  in  case  of  need,  for  an  amount 
equal  to  the  face  value  of  the  stock  held  by 
them.    In  enforcing  this  liability  the  first  prin^ 
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dple  recognized  Is  that  the  actual  owner  of  the 
stock  may  be  held  liable  for  the  assessment 
upon  the  shares  owned  at  the  time  of  the  fail- 
ure of  the  corporation.  This  is  upon  the  prin- 
ciple that  the  parties,  who  by  reason  of  being 
the  actual  owners  of  the  stock  are  entitled  to 
the  profits  and  benefits  of  the  business  carried 
on  by  the  corporation,  must  respond  to  the 
burdens  and  debts  up  to  the  statutory  limit. 
In  the  enforcement  of  this  liability  against 
stockholderB  it  is  well  established  that  the  act- 
ual owners  of  the  corporate  stock  cannot  shield 
themselves  against  such  liability  by  putting  the 
title  of  the  stock  in  the  name  of  some  irrespon- 
aible  third  party.  Creditors  have  the  right  to 
call  upon  the  actual  stockhoMers  for  contribu- 
tion; and  this  right  cannot  be  defeated  by  a 
merely  colorable  transfer  of  the  legal  title  to 
some  third  party,  who  in  fact  holds  the  same 
for  the  benefit  of  the  real  owner  of  the  stock. 
Thompson,  Liability  of  Stockholders,  §  216; 
Johnson  v.  Laflin,  6  Dill.  75;  MeClaren  v.  Jf^an- 
dsevs,  43  Mo.  467;  Mechanics  Bank  v.  Seton,  26 
U.  8.  1  Pet.  802  [7  L.  ed.  162]. 

It  is  a  further  recognized  principle  that  a 
party  who  permits  himself  to  be  held  out  upon 
the  Dooks  of  the  corporation  as  a  sharehoMer 
in  fact  will,  in  favor  of  creditors,  be  held  to  be 
such.  Parties  dealing  with  a  corporation  have 
a  rieht  to  assume  that  all  persons  shown  by  the 
books  of  Ibe  corporation  to  be  stockholders  are 
bound  for  the  liabilities  of  the  corporation  in 
the  mannei  provided  by  the  statutes  under 
which  tbe  corporation  is  organized.  If,  there- 
ioie,  a  person  knowingly  permits  his  name  to 
appear  upon  the  stock  books  as  a  shareholder 
in  fact,  he  will  be  estopped  in  favor  of  creditors 
from  denying  liability.  Be  Bedprocity  Bank, 
22  N.  Y.  17;  Thompson,  LiabiUty  of  Stock- 
holders, §§160,  161. 

These  general  rules,  and  others  dedudble 
from  the  adjudged  cases,  are  all  based  upon 
the  foundation  principle  that  the  parties  really 
interested  as  stockholders  in  corporations,  and 
who  as  such  are  entitled  to  control  and  manage 
the  affairs  of  the  corporation,  and  to  receive 
and  enjoy  the  profits  of  the  corix)rate  business, 
are  bound  to  respond  to  the  liability  imposed 
by  the  statute,  when  the  business  of  the  cor- 
poration has  ceased  to  be  profitable,  and  the 
ordinary  assets  are  inadequate  to  meet  the  just 
demandis  of  creditors.  The  rights  of  creditors 
are  fully  met  and  protected  if  the  statutory 
liability  is  enforced  against  all  who  are  in  fact 
stockholders  in  the  insolvent  corporation,  and 
against  all  who  have  knowingly  permitted  their 
names  to  appear  or  continue  upon  the  corporate 
books  as  stockholders  in  fact,  under  such  cir- 
cumstances as  would  justify  third  parties  in 
assuming  that  they  were  stockholders. 

There  is  no  principle  of  law  or  equity  which 
Justifies  the  holding  a  person  liable  as  a  stock- 
holder in  a  corporation  if  in  fact  he  is  not  one, 
unless  he  has  knowingly  permitted  his  name  to 
appear  as  a  stockholder,  and  thereby  presum- 
ably misled  prties  dealing  with  the  corpora- 
tion. The  liability  sought  to  be  enforced  is 
purely  statutory,  and  the  declaration  of  the 
statute  is  that  'Hhe  shoreholders  of  every  na- 
tional banking  association  shall  be  held  indi 
vidually  reponsible,  equally  and  ratably,  and 
not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  association  to  the  ex- 
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tent  of  tbe  amount  of  their  stock  therein  at  th^^ 
par  value  thereof,"  etc.  U.  8.  Rev.  Stat.  §  5151. 

To  be  liable,  the  party  charged  must  be  a 
shareholder,  and  by  the  construction  placed 
upon  these,  and  similar  provisions  in  other  stat- 
utes it  is  held  that  the  actual  shareholder  can* 
not  escape  liability  by  placing  the  legal  title  of 
his  shares  in  the  name  of  a  third  party,  and 
that  one  who  knowingly  permits  his  name  U> 
be  placed  upon  the  corporate  books  as  an  owner 
of  stock,  or  who  permits  it  to  continue  thereon 
after  he  has  in  fact  sold  his  stock,  will  be  es- 
topped from  asserting  that  he  is  not  a  share- 
holder in  favor  of  creditors  who  might  other- 
wise be  misled. 

Applying  these  principles  to  the  facts  averred 
in  tbe  record  of  the  present  case,  what  is  the 
result?  So  far  as  the  defendant  bank  is  con- 
cerned it  is  not  averred  nor  claimed  that  ita 
name  ever  appeared  upon  the  books  of  the  Com- 
mercial Bank  as  a  shareholder,  or  that  it  ever 
held  itself  out  in  any  way  to  be  the  owner  ia 
fact  of  the  shares  of  stock  upon  which  it  is  now 
sought  to  be  made  liable.  There  is  nothing 
averred,  therefore,  that  works  an  estoppel  up- 
on the  bank;  and  it  may  be  heard  to  assert  that 
it  is  not  the  actual  owner  of  the  stock  in  ques- 
tion. On  part  of  plaintiH  it  is  argued  that  the 
facts  averred  in  the  answer  show  that  the  Mc- 
Gregor Bank  is  the  pledgee  of  the  stock,  and 
by  reason  of  that  fact  must  be  held  liable.  If  a 
person  receives  a  transfer  of  stock,  the  legal 
title  thereto  being  conveyed  to  him  upon  the 
corporate  books,  he  becomes  by  his  own  act 
the  apparent  owner  of  the  shares,  and  he  can- 
not afterwards  show,  as  against  creditors,  that 
in  fact  the  transfer  was  by  way  of  security  only. 
Hale  v.  Walker,  31  Iowa,  844;  Wheelock  v.  Kost, 
77  HI.  296;  HolyokeBankY,  Bvrnham,  11  Gush. 
188;  Add&rly  v.  Slarm,  6  Hill,  624;  Pullman  v. 
Upton,  96  U.  8.  828  [24  L.  ed.  818];  Germania 
Nat  Bank  v.  Case,  99  U.  8. 628  [25  L.  ed.  448]. 

Some  of  the  cases  go  to  the  extent  of  holding 
that,  even  if  it  appears  on  the  corporate  books 
that  the  stock  is  held  in  trust,  and  not  abso- 
lutely, nevertheless  the  party  in  whose  name 
it  thus  stands  will  be  held  liable.  These  cases 
seem  to  be  based  upon  the  assumption  that  the 
courts  will  disregard  the  addition  of  the  word 
"trustee."  and  will  hold  the  party  to  be  on  the 
face  of  the  record  the  apparent  legal  owner  of 
the  stock.  If  this  assumption  is  well  taken, 
then  the  conclusion  of  liability  is  inevitable, 
under  the  rule  that  one  who  knowingly  permits 
himself  to  appear  as  the  legal  owner  of  the  stock 
upon  the  books  of  the  corporation  is  estopped, 
in  favor  of  creditors,  from  denying  such  own- 
ership and  tbe  consequent  liability.  In  these 
cases,  however,  the  corporate  books  showed  an 
assignment  or  transfer  of  the  stock  to  the 
pledgee;  and  the  true  ground  of  liability  in  such 
cases,  where  it  exists,  is  not  because  the  pledgee 
is  the  owner  ir  fact  of  tbe  stock,  for  he  is  not, 
but  the  fact  that  the  pledgee  has  received  a 
transfer  of  the  stock  in  such  form  that  the  legal 
OTrnership  appears  to  be  in  him,  and  by  thus 
holding  himself  out  as  apparent  owner  he  is 
estopped  from  showing  the  contrary.  It  will 
be  borne  in  mind,  however,  that  the  shares  of 
the  stock  pledged  as  a  security  for  the  debt  of 
J.  E.  Graves  to  the  McGregor  Bank  were  never 
carried  on  the  books  of  the  Commercial  Bank 
in  the  name  of  the  McGregor  Bank. 
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The  rule  to  be  applied  ia  such  a  case  is  found- 
In  Anderwn  v.  Phila.  Warehouse  Co.  Ill  U.  8. 
479  [28  L.  ed.  478],  in  which  it  id  held  that 
where  stock  in  a  national  bank  was  transferred 
in  good  faith  as  security  for  a  debt,  and  the 
legu  title  was  placed  in  the  name  of  an  irre- 
sponsible third  party,  the  pledgee  could  not  be 
made  liable  for  assessments  upon  such  stock;  it 
being  held  that  the  pledgee  had  a  perfect  right 
to  thus  take  the  stock  as  security  for  the  debt 
due  it,  without  making  itself  liable  as  the  ap- 
parent owner  thereof. 

In  the  case  at  Bar,  therefore,  as  the  facts 
averred  in  the  answer  and  admitted  by  the  de- 
murrer are  that  the  McGregor  Bank  never 
•owned  the  stock  of  the  Commercial  Bank,  and 
that  its  only  interest  therein  was  by  way  of 
security  for  a  debt  due  from  the  actual  owner 
of  the  stock,  and  it  not  appearing  that  the  Mc- 
<3^regor  Bank  was  ever  held  out  or  represented 
to  bi  the  owner  of  the  stock  in  question,  and 
as  the  legal  title  thereto  never  passed  to  the 
bank — it  must  be  held  that  the  answer,  read  in 
<K>nnection  with  the  petition,  presents  a  good 
defense  to  the  action,  and  is  not  assailable  by 
demurrer. 

There  is  left,  then,  for  consideration  the 
question  whether  the  facts  appearing  in  the  an- 
swer and  petition  constitute  a  defense  for  the 
defendant  Larrabee.  These  facts  are:  that  he 
never  was  the  beneficial  owner  of  the  shares  of 
stock  in  question;  that  the  same  were  assigned 
to  him  in  trust  by  the  actual  owner,  J.  E. 
Graves,  to  be  held  as  seairity  for  the  debt  due 
the  McGregor  Bank;  and  that,  when  the  trans- 
fer on  the  books  of  the  Commercial  Bank  was 
made  to  him,  the  character  of  the  title  and  in- 
terest transferred  to  him  was  indicated  by  the 
addition  of  the  word  "trustee"  thereto. 

Notwithstanding  the  ruling  in  some  of  the 
•cases  that  such  an  addition  is  to  be  disregarded, 
the  weight  of  authority  accords  with  what  on 
principle  appears  to  be  the  common-sense  con- 
struction of  such  a  subscription.  The  word 
"trustee"  is  one  of  significance.  It  is  constant- 
ly made  use  of,  not  only  in  legal  phraseology, 
but  in  common  speech,  to  indicate  that  one 
holds  the  title  to  property,  not  in  his  own  ab- 
solute right,  but  for  the  benefit  of  some  other 
party  or  parties. 

The  fair  and  reasonable  conclusion  that  all 
would  reach,  upon  noticing  the  fact  upon  the 
stock  book  of  a  corporation  that  certain  shares 
of  stock  were  held  by  A  B,  trustee,  would  be 
that  he  held  the  same,  not  in  his  own  right,  but 
for  the  benefit  of  some  other  party.  If  the 
subscription  upon  the  stock  register  was  in  the 
name  of  A  B,  administrator  or  executor,  could 
it  be  fairly  said  that  persons  dealing  with  the 
corporation  would  be  justified  in  assuming  that 
stock  thus  held  was  held  by  A  B,  in  his  own 
right,  and  not  in  a  representative  capacity? 
Such  words  as  trustee,  administrator,  and  exec- 
utor have  a  well  understood  meaning,  and, 
when  attached  to  a  name  ap])earin^  upon  the 
corporate  books,  are  certainly  su£9cient  to  no- 
tifv  all  that  such  shares  of  stock  are  held  by  the 
subscriber,  not  in  his  own  right,  but  in  a  repre- 
sentative capacity,  thus  putting  those  dealing 
with  the  corporation  upon  inquiry.  Thus  in 
Shaw  y.  Spencer,  100  Mass.  882,  it  is  said  that 
it  is  an  erroneous  assumption  that  the  word 
"trustee"  alone  has  no  meaning  or  legal  eifect; 
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that  ''The  law  holds  that  the  insertion  of  the 
word  'trustee'  after  the  name  of  a  stockholder 
does  indicate  and  give  notice  of  a  trust.  No 
one  is  at  liberty  to  disregard  such  notice,  and 
to  abstain  from  incjuiry,  for  the  reason  that  a 
trust  is  frequently  simulated  or  pretended  when 
it  really  does  not  exist" 

In  Duncan  v.  Jaudon,  82  U.  8. 15  Wall.  166 
[21  L.  ed.  142],  the  supreme  court  cites  this  case 
of  Shaw  y.  Spencer  approvingly,  saying:  "And 
the  Supreme  Court  of  Massachusetts  in  a  recent 
case,  in  its  essential  features  like  the  case  at  Bar, 
decides  that,  if  a  certificate  of  stock  expressed 
in  the  name  of  A  B,  trustee,  is  by  him  pledged 
to  secure  his  own  debt,  the  pledgee  is,  by  the 
terms  of  the  certificate,  put  upon  inquiry  as  to 
the  character  and  limitations  of  the  trust,  and, 
if  he  accepts  the  pledge  without  inquiry,  does 
so  at  his  periL  In  that  case  the  cestui  que  truet 
was  not  named  in  the  certificate,  and  the  court 
remarked  that,  if  it  were  so,  the  duty  of  inquiry 
would  hardly  be  controverted.  If  these  prop- 
ositions are  sound — and. we  entertain  no  doubt 
on  the  point— the  liability  of  the  appellants  for 
the  conversion  of  the  stock  belon^nng  to  Mrs. 
Jaudon  cannot  be  an  open  question." 

It  is  not  necessary  to  cite  further  authorities 
in  support  of  the  proposition  that  the  addition 
of  the  word  "trustee"  to  the  name  of  Frank 
Larrabee  upon  the  stock  certificate  was  suffi- 
cient to  charge  parties  with  notice  that  he  held 
the  stock,  not  as  his  own,  but  as  a  trustee.  In- 
deed, counsel  for  plaintiff  in  their  argument  do 
not  controvert  this  proposition,  but  argue  that 
the  word  "trustee"  only  notified  parties  dealing 
with  the  bank  of  the  real  facts,  to  wit:  that 
Larrabee  held  the  stock  as  pledgee,  and  as  such 
is  liable  for  the  assessments.  The  facts,  as 
pleaded  in  the  answer,  however,  show  that  in 
fact  J.  E.  Graves  was  the  pledgeor,  and  the  Mc- 
Gregor Bank  was  the  pledgee,  and  Larrabee 
was  merely  a  trustee.  There  was  no  debt  due 
him,  nor  could  he  in  any  wav  derive  any  bene- 
fit or  advantage  from  the  pledge.  If  Graves 
paid  the  debt  due  the  bank,  then  it  would  be- 
come the  duty  of  Larrabee  to  return  the  stock 
to  Graves.  If  the  debt  was  not  paid,  and  the 
stock  was  sold  for  the  payment  thereof,  then 
it  would  be  bis  duty  to  pay  the  proceeds,  or  so 
much  thereof  as  should  be  necessary  to  pay  the 
debt,  to  the  McGregor  Bank,  returning  the  sur- 
plus to  Graves.  lArrabee  is  neither  the  actual 
owner  of  the  stock,  nor  has  he  any  beneficial 
interest  therein  as  pledgee  or  otherwise.  His 
sole  connection  with  the  stock,  according  to  the 
averments  of  the  answer,  was  the  taking  and 
holding  the  title  in  trust  for  the  real  owner. 
Graves,  subject  to  the  claims  of  the  McGregor 
Bank  as  a  creditor  of  Graves;  and  according  to 
the  averments  of  the  petition  he  was  a  trustee 
for  the  benefit  of  the  McGregor  Bank.  Thus 
it  appears  that  in  fact  Larrabee  held  the  title  cf 
the  stock  as  trustee  only,  and  such  fact  ap- 
peared upon  liie  face  of  the  stock  certificate; 
and  by  the  express  terms  of  section  6152  of  the 
Revised  Statutes  it  Ib  declared  that  "Persons 
holding  stock  as  executors,  administrators, 
guardians  or  trustees,  shall  not  be  personally 
subject  to  any  liabilities  as  stockholders,  but 
the  estates  and  funds  in  their  hands  shall  be 
liable,"  etc. 

Counsel  for  plaintiff  argue  that  the  trustees 
intended  to  be  exempted  by  this  section  are 
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such  only  as,  having  funds  in  their  bands  for 
investment,  have  invested  the  same  in  stock  of 
Dational  banks,  and  that  the  exemption  does 
not  apply  to  cases  where  the  trustee  holds  the 
naked  legal  title  in  trust  for  some  third  party; 
and  in  support  of  this  proposition  counsel  cite 
Thompson,  Liability  of  Stockholders.  §§  179, 
180;  Hoards  Case,  2  Johns.  &  H.  229;  Stowr  v. 
Flack,  30  N.  Y.  64;  Wheelock  v.  Kost,  77  DL 
296:  Jolinaon  v.  Lajlin,  5  Dill.  75. 

These  authorities  are  dealing  with  cases 
Tvherein  the  trust  was  a  secret  one,  growing  out 
of  the  relations  of  the  parties.  If,  however, 
the  trust  is  an  express  trust,  and  the  fact  that 
a  trust  exists  appears  upon  the  corporate  books, 
"What  ground  exists  for  holding  that  the  statu- 
tory exemption  does  not  apply?  The  statute 
provides  that  parties  holding  stocks  as  trustees 
shall  not  be  x>ersona11y  liable;  and,  if  the  party 
has  not  estopped  himself  from  showing  that  he 
iiolds  the  stock  only  as  trustee,  by  permitting 
liimself  to  be  held  out  upon  the  corporate  books 
as  an  owner  of  the  stock  in  his  own  right,  then 
it  would  seem  clear  that  one  who  in  fact  holds 
the  stock  as  trustee  only  is  expressly  exempted 
€rom  personal  liability. 

All  that  is  necessary  to  be  done  to  bring  one 
'within  the  terms  of  the  statute  is  to  show  that 
4he  party  holds  the  stock  as  trustee,  and  this 
being  shown,  the  exemption  attaches.  What 
gooil  reason  can  be  urged  for  holding  that  a 
person  in  whom  the  nSsed  legal  title  of  the 
-stock  is  vested  in  trust  merely,  and  who  derives 
no  benefit  therefrom,  and  who  has  no  funds  or 
^estate  in  his  possession  or  under  his  control  to 
which  he  might  look  for  reimbiursement,  should 
be  held  personally  liable  for  the  assessments 
tipon  the  stock  thus  held  by  him,  when  a  trus- 
tee who  has  an  estate  or  funds  in  his  possession 
or  under  his  control  is  expressly  exempt  from 
personal  liabilitv.  If  any  distnbution  is  to  be 
anade,  it  would  be  more  in  consonance  with  just 
principles  to  hold  the  trustee,  having  an  estate 
or  funds  in  possession,  to  which  he  might  look 
for  reimbursement,  liable  for  the  assessment; 
rather  than  one  who  holds  merely  a  naked  title. 

If,  however,  the  view  taken  by  plaintiff's 
•counsel  of  the  meaning  of  section  6152  is  cor- 
rect, it  does  not  follow  that  the  defendant 
Larral)ee  is  liable.  The  statutory  liability  does 
iiot  attach  to  him  unless  he  is  a  shareholder;  and 
upon  general  principles  it  must  be  held  that  a 
mere  naked  trustee,  who  has  no  beneficial  in- 
terest in  the  stock,  but  holds  the  title  for  the 
benefit  of  the  real  owner  and  parties  in  interest, 
-the  existence  of  such  trust  appearing  upon  the 
corporate  books,  cannot  be  held  to  be  a  share- 
holder within  the  meaning  of  section  6151  of 
the  Revised  Statutes. 

In  the  cases  of  administrators,  executors,  and 


trustees  of  that  character,  that  there  is  no  prin- 
cipal back  of  them,  it  might  be  argued  with 
much  force  that  they  should  be  held  liable  as 
the  owners  of  the  stock,  because  the  title  vests 
in  them,  not  as  agents  for  some  responsible 
principal,  but  as  owners  of  the  title,  though 
boumd  to  account  for  the  proceeds  thereof. 
To  prevent  liability  from  attaching  to  such  ad- 
ministrators, executors,  guardians  and  trustees, 
section  5162  was  enacted;  but  it  is  not  a  fair  in- 
ference that,  by  enacting  the  exemption  therein 
provided  for,  it  was  the  intent  to  make  liable 
as  shareholders  in  fact  parties  who  are  not  the 
real  owners  of  shares,  and  who  do  not  and  can- 
not participate  in  the  management  of  the  cor- 
poration, nor  in  the  benefits  and  prollts  derived 
from  the  corporate  business.  As  to  such  par- 
ties, the  fundamental  reason  for  liability  to 
creditors  fails. 

If  it  be  sought  to  hold  the  defendant  Larra- 
bee  liable  because  by  a  technical  construction 
of  the  word  * 'shareholder''  he  may  be  included 
within  the  same,  as  f oVmd  in  section  5151,  then 
he  has  the  ri^ht  to  insist  that  a  similarly  techni- 
cal construction  be  placed  upon  the  word  "trus- 
tee," as  used  in  section  5152,  in  which  case  he 
would  be  exempt  simply  because  he  comes 
within  the  language  of  the  section.  But,  look- 
ing beyond  the  mere  language  used  in  these 
sections,  or  rather  construmo"  the  same  accord- 
ing to  the  true  meaning  and  purpose  thereof, 
it  must  be  true  that  Larrabee  cannot  be  held 
liable  under  the  provisions  of  section  5151,  un- 
less it  appears  that  he  is  a  shareholder  in  the 
defunct  bank,  or  has  held  himself  out  as  such. 
According  to  the  averments  of  the  answer  he 
did  not  own  the  shares  of  stock  assigned  to  him 
as  trustee,  and  had  no  beneficial  interest  of  an}' 
kind  therein,  nor  could  he  derive  any  benefit 
therefrom.  He  had  assumed  the  duties  of  a 
trustee  for  the  owner  or  pledgeor.  Graves,  and 
for  the  creditor  or  pledgee,  the  McGregor 
Bank;  but  beyond  the  duties  of  such  trustee- 
ship he  has  no  interest  in  the  stock.  He  repre- 
sents, on  the  one  hand,  the  real  owner  of  the 
stock,  to  whom  creditors  mav  look  for  the  pay- 
ment of  the  assessments,  and  on  the  other,  the 
pledgee  and  creditor;  and,  occupying  this  posi- 
tion, he  cannot  be  fairly  or  proper! v  said  to  be 
a  shareholder  in  the  bank  within  the  meaning 
of  section  5151  of  the  Revised  Statutes.  Not 
being  then  a  shareholder  within  the  meaning  of 
that  section,  or,  if  he  be  such,  then  being  a 
trustee  within  the  exception  enacted  in  section 
5152,  he  cannot  be  held  liable  for  the 
assessments  upon  the  stock  held  by  him  as 
trustee. 

The  demurrer y  therefore,  to  the  answer  must 
in  favor  of  both  defendants  be,  and  tlie  same  is 
hereby,  overruled. 
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E.  P.  DU  BOSE. 
{....Ala ) 

'Wareboufleiiieii  in  AJAbanut  who  deliver  up 
cotton  stored  with  them,  to  a  third  person  pro* 
ducing  their  receipt  therefor,  may  be  held  liable 
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to  the  martgBgoe  of  such  otton  whose  mortgage 
is  properly  recorded  in  another  county,  although 
they  have  no  actual  notice  of  the  mortgage. 

(December  12, 1888.) 

APPEAL  by  defendants,  from  a  Judgment  of 
the  Lee  County  Circuit  Court  in  favor  of 
plaintiff  in  an  action  of  trover  for  the  alleged 
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oonrendoD  of  'two  bales  of  cotton.    Affirmed. 

Defendants  pleaded  not  guilty,  and  a  special 
plea  averring  that  they  received  the  cotton  as 
warehoneemen  for  storage  only,  and  delivered 
it  up  on  production  of  their  receipt,  without 
notice  of  plaintiff's  right  or  claim. 

At  the  trial  it  appeared  that  plaintiff  had,  in 
1880,  advanced  money  to  May  and  Roberts, 
who  cultivated  land  in  Macon  County,  to  en- 
able them  to  make  a  crop,  and  had.  taken  as 
security  therefor  mortgages  which  covered, 
among  other  things,  the  entire  crop  of  cotton  to 
be  raised  on  the  land  during  that  year.  These 
mortgages  were  duly  recorded  in  Macon  Coun- 
ty and  the  law  day  of  each  was  October  1, 
1880.  The  cotton  in  controversy  was  a  portion 
of  that  covered  by  these  mortgages.  It  had 
been  carried  by  May  and  Roberts,  on  Novem- 
ber 6,  1880,  to  Opelika  in  Lee  County,  and 
there  stored  in  the  warehouse  of  defendants, 
who  gave  a  warehouse  receipt  for  it  and  after- 
wards delivered  it  to  some  third  person  upon 
the  production  by  him  of  their  receipt.  Plaint- 
iff, upon  inquiry,  was  informed  by  defendants 
that  the  cotton  had  been  stored  with  them,  and 
upon  production  of  Uieir  receipt  that  they  had 
delivered  it  to  a  third  person  whose  name  they 
declined  to  state.  They  had  no  actual  notice 
of  plaintiff's  right  or  claim  to  the  cotton. 

Messrs.  A.  A  R.  B.  Barnes  for  appellants. 

Mr.  W.  J.  Sanford  for  appellee. 

Somerville»  J»,  delivered  the  opinion  of 
the  court: 

In  Lee  v.  Mathevts,  10  Ala.  682,  decided  as 
far  back  as  1846,  the  rule  was  settled  by  this 
court,  in  accordance  with  the  Eneli&h  author- 
ities, that  an  agent  who  intermeddles  with  the 
goods  of  another  is  guilty  of  a  conversion,  if 
tne  same  act  of  intermeddling  by  his  principal 
would,  under  like  circumstances,  have  render- 
ed the  latter  liable  in  trover.  It  was  said  by 
Ormond,  J.,  that  "Every  act  of  intermeddling 
with  the  goods  of  another  is  a  conversion;  and 
that  it  is  no  answer  to  the  true  owner  that  the 


Eerson  so  receiving  the  ffoods  was  Ignorant  of 
is  title,  or  that  he  received  them  fat  the  use 
or  benefit  of  another." 

The  same  rule  in  reiterated  in  Bemdnter  v. 
EeUy,  18  Ala.  716  (decided  in  1851%  and  m 
fully  sustained  by  the  weight  of  authority 
Marks  ▼.  BobtTison,  82  Ala.  69,  88. 

The  only  exception  to  this  rule  which  our 
decisions  have  established  is  stated  in  ydson 
V.  Iverson,  17  Ala.  216,  the  authority  of  which 
is  recognized  in  Marks  v.  RMiuion,  suprm 
(1887).  This  exception  is  that  the  n-«ere  receiv- 
ing of  goods  by  one  who  restores  them  to  his- 
bailor,  before  notice  that  such  bailor's  poeses- 
sion  is  wrongful,  is  not  a  conversion. 

Under  the  above  principles,  tlie  appellants 
were  guilty  of  a  conversion  in  receiving  the  ap> 
pellee  s  cotton  and  shipping  it  on  hu  order,, 
unless  they  come  within  Uie  exception  an- 
nounced in  Nelson  v.  Iverson,  supra.  It  is  in- 
sisted in  argument  that  such  shipment  is  legally 
tantamount  to  restoring  the  cotton  to  the  pos- 
session of  the  baUor.  The  rule,  in  our  Judg- 
ment, cannot  be  construed  to  go  this  far.  The* 
exception  in  question  only  embraces  the  act  of 
restoring  the  thing  bailed  to  the  mere  posses- 
sion of  the  bailor — a  substantial  restoration  of 
the  original  status  in  quo  of  the  property.  It 
does  not  include  a  restoration  of  the  bailor's 
dominion  by  an  act  the  essential  nature  of 
which  is  a  defiance  of  the  true  owner's  title,  or 
the  probable  consequence  of  which  will  be  to- 
put  the  property  beyond  his  reach;  and  sudi  is 
the  act  of  conversion  here  imputed  to  the  ap- 
pellants. 

The  rulings  of  the  circuit  court  touching- 
this  point  are,  in  our  opinion,  free  from  error. 
The  registration  of  the  appellee's  mortgage  on 
the  cotton  in  controversy  was  constructive  no- 
tice to  the  appellants  of  the  existence  of  the 
mortgage,  and  as  binding  on  them  as  actual 
notice  would  have  been.  Mayer  v.  Taylor,  W 
Ala.  408;  Heflin  v.  Slay,  78  Ala.  180;  MarkM  v. 
Bobinson,  supra. 

The  judgment  is  affirmed. 


MISSOURI  SUPREJtfE  COURT. 


George  A.  SIMMONS.  Admr.  of  Robert 
Tucker,  Deceaised,  Jiespt. 

V. 

Britton  A.  HILL,  Appt. 
<....Mo ) 

1.  A  purchaser*  at  a  sale  on  execution*  of 
stodc  In  a  corporationt  which  defendant 
had  previously  transferred  in  good  faith  on  the 
books  of  the  corporation  as  collateral  security, 
acquires  no  title  by  such  nurchase,  so  as  to  make 
him  cburfreable  with  liability  as  a  stockholder,  to 
the  creditors  of  the  corporation. 

2.  The  transfer  of  stock  on  the  books  of  a 

corporation,  by  persons  holding  it  as  collateral 
security,  to  one  who  had  bid  off  such  stock  on  ex- 
ecution against  his  debtor,  who  had  pledged  it 
as  collateral,  does  not  make  him  liable  as  a 
stockholder,  where  such  transfer  is  made  without 
his  request  or  knowledge.  The  fact  that  he  had 
bid  it  off  on  execution  does  not,  by  implication, 
authorise  such  transfer. 

S  L.  R.  A. 


(December  90, 1888.) 

APPEAL  hj  defendant,  from  a  judgment  of 
the  St.  Louis  Circuit  Court,  in  favor  of 
plaintiff  upon  a  motion  for  execution  agninst 
defendant  to  recover  unpaid  subscriptions  ta 
the  stock  of  an  insolvent  bank.    Reversed. 

The  Missouri  Revised  Statutes  of  1879,  §  786, 
authorizes  the  issuance  of  an  execution  upon  the- 
motion  of  a  jud^ent  creditor  of  an  insolvent 
corporation,  against  "any  of  the  stockholders 
to  the  extent  of  the  amount  of  the  unpaid  bal- 
ance of  the  stock  bv  him  or  her  owned." 

The  facts  are  fuOy  stated  in  the  opinion  of 
the  court 

Messrs.    Britton    A.    Hill   (pto   se)  and' 
Martin^  Lauffhlin  &  Kem  for  appellant. 

Messrs.    H«  I.  D'Arcey  and  James  P; 
Ma^finn  for  respondent. 

Brace*   J.,  delivered  the  opinion  of  the- 
court: 
On    the  7th   of  April.  1881,  plaintiff's  in. 
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testate  obtained  a  Judgment  in  the  Circuit 
Court  of  St.  Louis  against  the  Butchers'  &  Dro- 
vers' Bank  fortbe  sum  of  $10,880;  and  an  exe- 
cution issued  thereon  on  the  25th  of  that  month 
ijvas  returned  nulla  bona  on  the  6th  of  June, 
1881.  At  the  April  Term,  1883,  of  said  court, 
the  plaintiff  moved  for  an  execution  against  the 
defendant  as  a  stockholder  in  said  bank.  The 
notion  was  resisted,  and  on  the  hearing,  was 
sustained,  and  an  execution  ordered  against  the 
defendant  in  the  sum  of  $5,000;  and  from  this 
order  the  defendant  appeals. 

The  facts  in  the  case,  as  they  appeared  in 
eyidence,  are  substantiftUj  as  follows:  on  the 
7th  day  of  December,  1870,  Peter  Curran,  being 
then  the  owner  of  100  sliares  of  the  capital 
stock  of  said  bank,  of  the  par  value  of  $10,000, 
50  per  cent  of  which  was  unpaid,  borrowed  from 
the  bank  the  sum  of  $2,000,  for  which  he  ex- 
ecuted his  note,  payable  in  ninety  days,  bearing 
10  per  cent  interest,  and  at  the  same  time  trans- 
ferred on  the  books  of  the  bank  flf  ly  shares  of 
his  stock  to  P.  S.  Langton.  On  the  »th  of  May, 
1871,  Curran  borrowed  the  further  sum  of  $8,- 
964.50,  for  which  he  executed  two  notes,  bear- 
ing the  same  rate  of  interest,  and  at  the  same 
time  transferred  toB.  M.  Chambers  the  remain- 
ing fifty  shares  of  his  stock.  Chambers  was 
the  president  and  Langton  was  the  cashier  of 
the  bank.  According  to  the  testimony  of 
Chambers,  by  an  oral  agreement,  the  stock  was 
to  be  held  by  hira  and  Langton  as  collateral 
security  for  :  hese  loans.  On  the  27th  of  April, 
1877,  while  Hic  srock  thus  stood  in  the  name  of 
Langton  noct  Cliambers,  Hill  &  Collins,  a  firm, 
of  whicli  tUe  dcfcudant  was  a  partner,  obtained 
judgment  against  Curran  for  $2,500, and  caused 
execution  iv  be  issued  thereon.  The  officer 
holdmg  the  execution  repaired  to  the  bank^  and 
demanded  a  statement  of  the  amount  of  stock 
held  by  Peter  Curran,  and  the  cashier  there- 
upon gave  him  the  following  certificate : 

"There  is  no  stock  of  the  Butchers'  & 
Drovers'  Bank  in  Peter  Curran's  name.  P.  S. 
Langton,  Cashier." 

And  the  sheriff  indorsed  the  following  re- 
turn on  tbe  execution: 

"Executed  this  writ  in  St.  Louis  Countv  on 
the  7ih  of  May,  1877,  by  levying  upon  one  him- 
dred  shares  of  stock  in  tbe  Butchers'  &  Drovers' 
Bank,  as  the  property  of  Peter  Curran,  the  de- 
fendant; and  I  delivered  a  copy  of  this  writ  to 
B.  M.  Chambers,  president  of  said  bank,  with 
my  indorsement  of  said  levv  thereon,  stating 
to  him  tliat  I  did  levy  on  and  take  such  rights 
and  shares  to  satisfy  this  writ" 

On  the  same  day  the  sheriff  advertised  for 
sale,  on  the  l9th  of  May,  1877,  the  interest  of 
Curran  in  said  100  shares  of  stock  to  satisfy 
said  execution ;  and  at  the  sale  it  was  struck  off 
to  Hill  &  Collins  for  $1,000,  which  amount, 
after  deducting  costs,  was  credited  on  the  ex- 
ecution; and  as  to  the  remainder  the  writ  was 
returned  nulla  bona  on  the  4th  of  June,  1877, 
with  this  additional  return:  "I  delivered  a 
copy  of  this  writ,  together  with  the  advertise- 
ment, a  copy  of  which  is  hereto  attached,  to  P. 
S.  Langton,  cashier  of  the  Butchers'  &  Drovers' 
Bank,  with  my  return  of  levy  and  sale  of  one 
hundred  shares  of  stock  above  mentioned,  and 
offered  to  transfer  said  stock  to  the  purchasers, 
but  was  assured  the  defendant  had  none  to 
transfer."    Curran  had  never  paid  any  thing  on 
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his  notes,  and  at  the  time  of  this  sale  tliey  were 
long  overdue,  and  amounted,  principal  and  in- 
terest, to  more  than  $9,000. 

On  the  12th  of  July,  1877,  Hill  &  Collins 
brought  suit  a^nst  the  bank  for  $5,000  dam- 
ages, for  refusmg  to  permit  a  transfer  of  Cur- 
ran's stock  upon  the  books  of  the  bank;  on  the 
13th  the  writ  was  served  on  Chambers,  the  presi- 
dent, and  on  the  same  day  he  and  Langton 
transferred  the  100  shares  of  stock  in  their 
name  to  Hill  A  Collins  on  the  books  of  the 
bank,  without  their  knowledge  or  consent. 
On  the  same  day  the  bank  closed  in  an  insolv- 
ent condition,  and  ceased  to  do  business.  At 
the  time  of  the  transfer  from  Curran  to  Cham- 
bers and  Langton  the  stock  of  the  bank  was 
worth,  in  the  market,  probably  seventy  or  eigh- 
ty cents  on  the  dollar  of  paid- tip  stock.  At  the 
time  of  Uie  levy  of  Collins  &  Hill  there  was  no 
demand  for  it,  and  when  transferred  to  them 
by  Chambers  and  Langton,  was  worth  noth- 
ing. 

On  the  second  of  October,  1877,  the  bank 
filed  an  answer  in  the  suit  of  Hill  &  Collins, 
and  on  the  28th  of  January,  1878,  an  amended 
answer,  in  which,  after  denying  the  allegations 
of  the  petition,  and  that  Curran  was  the  owner 
of  any  stock  in  the  bank  except  as  thereinafter 
stated,  then  proceeded  to  set  out  the  transfer 
of  the  stock  by  Curran  to  Chambers  and  Lang- 
ton, to  be  held  by  them  as  collateral  security 
for  the  payment  of  the  notes  before  mentioned 
with  interest,  averrine  that  said  notes  and  in- 
terest remain  due  and  unpaid,  and  setting  up 
the  provision  in  the  charier  of  the  bank,  pro- 
hibiting a  transfer  except  on  its  books,  and 
after  afl  debts  due  by  the  shareholder  had  been 
paid,  but  saying  nothing  about  the  transfer  by 
Chambers  and  Laneton  to  Hill  &  Collins  on  the 
18th  of  July  precedui^. 

On  the  triu,  on  the  evidence  in  support  of 
the  answer.  HUl  &  Collins  took  a  nonsuit 
They  were,  by  the  answers  in  this  case,  for  the 
first  time  informed  that  Curran  had  transferred 
his  stock  to  Langton  and  Chambers;  and  more 
than  five  years  ^terwards  the  defendant  was 
first  informed,  by  the  commencement  of  this 
proceeding  against  him,  that  Langton  and 
Chambers  had  transferred  the  stock  to  Collins 
&  Hill.  On  this  state  of  facts  the  circuit  court 
held  that  the  defendant  was  a  holder  of  said 
unpaid-up  stock,  and  as  such  subject  to  execu- 
tion upon  plaintiffs  judgment  against  the  bank 
to  the  amount  remaining  unpaia  thereon. 

The  only  question  presented  on  the  record  of 
this  case  is:  Was  the  defendant  Hill  a  stock- 
holder of  the  Butchers'  &  Drovers'  Bank  on  the 
6th  of  June,  1881,  within  the  meaning  of  sec- 
tion 736,  Revised  Statutes  1879? 

It  will  be  observed  from  the  foregoing  state- 
ment that,  if  Hill  was  such  stockholder,  it 
must  be  because  he  became  so  either  by  virtue 
of  his  purchase  at  the  erecution  sale  of  Curran's 
stock,  or  by  virtue  of  the  transfer  of  stock  to 
him  by  Chambers  and  Lan^on.  It  therefore 
becomes  necessary  to  inquire  what  were  the 
legal  relations  of  these  parties  to  the  stock. 
The  transfer  by  Curran  of  his  stock  to  Cham- 
bers and  Langton  was  to  them  individually,  on 
the  books  of  the  bank,  absolute  and  uncondi- 
tional. By  that  transfer  they  became  the  legal 
owners  of  the  stock,  entitled  to  vote  it,  draw 
dividends  on  it,  and,  to  the  extent  of  it,  exer 
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else  control  and  management  of  the  affairs  of 
the  bank,  and  become  liable  as  holders  of  it  to 
creditors  of  the  bank.  Curran  then  ceased  to 
te  a  stockholder  in  the  bank,  so  far  as  that 
stock  was  concerned.  He  had  In  good  faith, 
for  a  .valuable  consideration,  parted  with  it, 
and,  as  to  subsequent  creditors  of  the  bank, 
was  no  longer  liable  as  a  stockholder,  having 
lost  the  power  either  to  protect  them  or  him- 
self, although  he  may  have  had  an  equity  in 
respect  of  that  stock  against  the  holders  by  virt- 
ue of  a  parol  agreement  made  at  the  time  of 
its  transier. 

"It  is  thoroughly  established  that  one  to 
whom  stock  has  been  transferred  in  pledge,  or 
as  collateral  security  for  money  loaned,ana  who 
appears  on  the  books  of  the  corporation  as  the 
owner  of  the  stock,  is  liable  as  a  stockholder 
for  the  benefit  of  creditors."  Gfermania  Nat. 
Bank  v.  Ckm,  99  U.  8.  628  r26  L.  ed.  448]. 

"Where  shares  are  held  oy  a  person  as  trus- 
tee for  another,  the  legal  holder  of  the  shares, 
and  not  the  equitable  owner,  is  primarily  liable 
both  to  the  company  and  its  creditors.  Neither 
the  company  nor  its  creditors  would  be  entitled 
to  charge  the  equitable  owner  as  shareholder." 
2  Morawetz,  Priv.  Corp.  §  868. 

"Unless  the  rule  has  been  changed  by  stat- 
ute, Uability  to  pay  calls  and  to  respond  in  tibe 
case  of  insolvency  to  creditors  attaches  to  the 
holder  of  the  legal  title  only;  and  the  court 
will  not  look  beyond  the  registered  sharehold- 
er, nor  inquire  under  what  eauities  he  holds." 
Thompson,  Liability  of  Stockholders,  1 178. 

It  follows  that  during  the  six  years  oi  the  ex- 
istence of  this  bank,  after  the  transfer  of  Cur- 
ran, during  which  time,  by  its  management, 
the  value  of  the  stock  was  reduced  from  seven- 
ty-five cents  on  the  dollar  to  nothing, those  deal- 
ing with  the  institution  were,bv  the  Dooks  of  the 
bank,  and  the  law  of  the  land,  pointed  to 
Chambers  and  Langton  as  the  stockholders  li- 
able to  respond  to  them  for  the  amount  unpaid 
on  these  100  shares  of  stock,in  case  they  should 
be  compelled  to  resort  to  that  fund  for  satisfac- 
tion of  their  demands.  And  in  this  summary 
proceeding,  in  which  the  court  is  char^red  with 
the  duty  of  ascertaining  who  is  the  stockholder 
to  be  legally  charged  with  liability  for  plaint- 
iff's debt,  and  not  to  settle  the  equities  between 
Curran's  vendee,  the  bank,  or  its  creditors. and 
^he  legal  owner  of  the  stock,  the  question  that 
becomes  important  is  not,  Who  stands  in  Cur- 
ran's shoes?  but  Who  stands  in  the  shoes  of 
Chambers  and  Lr.ngton,  if  they  have  ever  legal- 
ly cast  them  off?  And  for  this  purpase  it  is  not 
necessary  to  define  what,  if  any,  interest  or 
right  the  defendant  acquired  under  the  execu- 
tion sale.  He  did  not  acquire  Chambers  and 
Langton's  stock,  for  the  ])rocess  was  not  against 
them.  Curran  had  none,  and  the  defendant 
acquired  none  by  his  purchase,  and  did  not,by 
reason  of  that  purchase,  become  a  stockholder. 

Did  he  become  one  by  virtue  of  the  transfer 
of  Chambers  and  Langton  on  the  18th  of  July? 
"The  general  rule  is  that  a  person  whose  name 
appears  on  the  books  of  a  corporation  is  a 
shareholder,  both  as  to  the  corporation  and  as 
to  the  public."    Thompson,  mpra,  §  177. 

This  supposes,  of  course,  that  the  shares 
have  been  placed  in  his  name  with  his  consent, 
as  was  remarked  in  the  case  of  Clutpman  v. 
Barker,  L.  R.  8  Eq.  861.  "If  the  mere  placing 
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a  name  upon  the  register  rightly  or  wrongly  \» 
to  give  the  creditors  a  right  to  proceed  against 
the  individual,  any  one  or  us  now  in  this  court 
might  find  himself  upon  the  register  of  some 
company,  and  liable  to  its  creditors.  It  is  an 
absimlity  to  say  that  I  am  to  be  liable  because 
directors  choose  to  put  me  down  upon  the 
register  as  a  shareholder  .  .  .  The  case  i§ 
wholly  different  where  a  person  agrees  to  have 
his  name  put  upon  the  roister  for  any  pur- 
pose. The  creditors  have  a  right  to  take  a» 
their  debtor  everybody  wbo  is  properly  upoQ 
the  register,  including  the  trustees  for  the  com- 
pany; but  creditors  do  not,  therefore,  obtain 
the  right  of  insisting  upon  retaining  as  their 
debtor  a  person  whose  name  has  been  placed 
there  by  fraud  or  wrong,  or  ought  never  to 
have  been  there  at  all.  An  important  question 
might  arise  as  to  how  far  a  person,  after  he 
knows  that  his  name  has  been  wrongly  placed 
upon  the  register,  may,  b^  acta  of  acquies 
cence,  such  as  accepting  a  dividend  or  the  like, 
be  held  liable.  It  is  like  any  other  case.  He 
cannot  approbate  and  reprobate.  If,  for  his 
own  convenience,  he  adopts  the  act,  he  must  be 
liable  for  the  consequence  of  the  act.  The 
()uestion  whether  he  has  or  has  not  adopted  it 
is  wholly  one  of  degree  and  of  evidence  for  the 
court.  But  I  cannot  entertain  any  doubt  that 
a  man,  who  is  placed  hj  the  directors,  through 
contrivance,  in  a  position  which  they  are  not 
entitled  to  place  him  in,  will  not  be  liable  to 
creditors  or  anybody  else." 

As  Hill  knew  nothing  of  this  transfer  br 
Chambers  and  Langton  to  Hill  &  Collins  until 
the  motion  in  this  case  was  filed  for  execution 
against  him,  and  as  from  that  moment  he  has 
been  persistently  repudiating  it,  it  cannot  be 
pretended  that  be  ever  expressly  agreed  to  the 
transfer,  or  ratified  it,  by  any  act  or  word  of 
his  after  it  was  done.  But  it  is  insisted  that  by 
his  acts  he,  by  implication,  authorized  it  to  be 
done,  and  is  now  estopped  from  denying  that 
it  was  done  with  his  assent;  that,  if  Hill  &  Col- 
lins did  not,  by  their  purchase  at  the  execution 
sale,  become  the  owners  of  the  stock  that  stood 
in  the  names  of  Chambers  and  Langton,  and  did 
not  thereby  become  stockholders  in  the  bank, 
they  did  by  virtue  of  that  purchase,  acquire 
the  equity  that  Curran  had  as  against  the  bank 
and  Chambers  and  Langton  to  redeem  the 
stock;  and  that  they  must  be  held  by  their  acts 
in  acquiring  that  equity  and  their  subsequent 
action  to  have  requested  a  redemption,  which 
was  accepted  by  Chambers  and  Langton,  and 
the  bank;  and  that  the  transfer  made  to  them 
was  in  pursuance  of  that  request;  and  that  the 
defendant  thus  became  a  stockholder  of  the 
bank. 

We  are  cited  to  the  case  of  Foster  v.  Fotler, 
87  Mo.  526,  in  nupport  of  the  proposition  that 
Hill  &  Collins,  by  their  purchase  at  the  execu- 
tion sale,  acquired  Curran's  equity  of  redemp* 
tion  in  the  stock.  Without  stopping  to  dis- 
tinguish this  case  from  that  one,  and  without 
being  understood  as  holding,  either  that  Curran 
had  an  e(]uitv  of  redemption  in  this  stock  upon 
the  facts  m  the  case,  or  that,  if  he  had,  it  passed 
by  the  execution  ^e — for  the  sake  of  argu- 
ment let  it  be  conceded  that  he  had  such  an 
equity;  that  it  passed  by  the  sale;  and  that  the 
argument  may  fiow  unimpeded,  let  any  objec- 
tion that  might  be  raised  to  considcnng  the 
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Imik  and  Its  trustees  as  one  in  their  transao 
tions,  or  the  right  of  the  trustees  to  give  away 
the  trust  fund,  he  waived.  Do  we  find  in  the 
evidence  any  fact  from  which  at  any  time 
either  the  bank.  Chambers,  or  Langton  would 
be  authorized  to  infer  a  request  upon  the  part 
of  Hill  &  Collins  that  the  incumbered  stock 
should  be  transferred  to  them?  Unless  we  do 
find  such  a  fact,  the  defendant  is  not  estopped 
from  den  ving  that  it  was  assigned  at  his  request. 

A  brief  consideration  of  the  salient  facts  in 
the  case  wiU  answer  this  question,  and  for  this 
purpose  the  further  mention  of  the  name  of 
Collins  may  be  omitted.  The  defendant,  hav- 
ing a  judgment  for  $2,500,  against  Curran,  be- 
ing desirous  of  making  his  debt,  and  believing 
that  Curran  was  the  owner  of  stock  in  the  bank, 
and  that  something  might  be  made  out  of  it, 
sues  out  his  execution.  The  officer  goes  to  the 
bank  for  the  purpose  of  levying  the  execution 
on  Curran's  stock,  if  he  has  any,  and  informs 
the  officers  of  his  purpose.  The  law  then  made 
it  the  duty  of  the  cashier  to  furnish  the  officer 
with  a  certificate  under  his  hand,  stating  the 
number  of  shares  the  defendant  in  the  execu- 
tion held  in  the  stock  of  the  bank  "with  Uie 
incumbrance  thereon."  The  cashier  certified 
that  "there  was  no  stock  in  the  bank  in  Cur- 
ran's name." 

Is  it  to  be  supposed  for  a  moment  that,  if 
Curran  had  then  been  regarded  by  the  officers 
of  the  bank  as  the  holder  of  this  stock,  half 
paid  up,  worth  in  the  market  less  than  forty 
cents  on  the  dollar,  incumbered  with  a  debt  to 
the  bank  of  more  than  $9,000,  and  with  a  con- 
tingent liability  for  the  amount  unpaid  thereon, 
and  they  had  so  certified,  as  it  was  their  duty 
to  do,  that  the  subsequent  levy  and  sale  would 
have  been  proceeded  with?  If  they  had  done 
so,  the  defendant  would  have  seen  at  once  that 
he  was  engaged  in  a  vain  pursuit,  and  would, 
doubtless,  have  abandonea  it  as  quickly  as  he 
did  a  similar  one,  at  a  later  stage  in  the  pro- 
ceedings when  the  officers  of  the  bank  first  dis- 
closed such  a  state  of  case  in  the  answers,  and 
supported  by  their  evidence  in  the  suit  insti- 
tut^Kl  by  him  against  the  bank  for  their  refusal 
to  permit  a  transfer  on  their  book  of  Curran's 
supposed  stock. 

llae  defendant  was  seeking,  by  due  process 
of  law,  to  .<«ubject  Curran's  stock,  if  he  had 
an^,  to  his  debt.  In  attempting  to  do  so,  he 
claimed  to  have  become  the  owner  of  that  stock 
by  purchase  under  such  legal  process,  and  asked 
that  a  transfer  be  made  on  the  books  of  the 
bank  in  pursuance  of  such  purchase.  The  bank 
refused  to  permit  such  transfer  to  be  made, 
and,  when  ^ued  for  damages  for  such  refusal, 
by  showing  that  at  the  ume  of  the  levy  and 
sale  Curran  had  no  stock  in  the  bank;  that 
Chambers  and  Langton  were  the  owners  of  the 
stock  that  Curran  once  owned:  that  Curran  had 
a  mere  equity,  and  a  worthless  one  at  that, 
a^inst  the  then  holders  of  that  stock — satisfied 
him  that  he  had  acquired  nothing  by  his  pur- 
chase, and  he  abandoned  his  action  for  damages, 
as  he  would,  doubtless,  have  abandoned  his 
pursuit  of  Curran's  supposititious  stock  before 
the  sale,  if  the^  had  given  him  this  informa- 
tion at  the  time  it  was  their  duty  to  have  done  so. 

The  defendant  was  after  Curran's  stock.  He 
did  not  get  it,  because  years  before  Curran  had 
parted  wiUi  it  to  Chambers  and'  Langton.     He 
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was  not  after  Chambers  and  Langton's  stock. 
He  could  not  have  gotten  it  if  he  had  wanted 
it,  by  that  process,  and  would  not  have  wanted 
it  if  he  could  have  gotten  it — burdened  as  it  waa 
with  liabilities  far  exceeding  its  value.  This  ef 
fort  made  by  the  defendant  to  subject  the  sup- 
posed stock  of  Curran  (in  his  ignorance  of  the 
disposition  that  Curran  had  long  since  made  of 
it)  to  the  payment  of  his  debt,  and  his  subse- 

S[uent  action  for  damages,  superinduced  by  the 
ailure  of  the  officers  of  the  bank  to  give  him- 
timely  and  proper  information  of  the  actual 
condition  of  the  stock,  is  the  sole  ground  upon 
which  is  rested  the  claim  that  the  transfer 
made  by  Langton  and  Chambers  to  the  defend- 
ant on  the  18ui  of  July,  1877,  was  made  at  the- 
request  of  the  defendant 

Ck)nceding,  then,  that  the  defendant  acquired 
the  right  to  redeem  this  stock,  from  Chambers 
and  Langton  (he  never  exercised  it,  or  sought  to> 
exercise  it),  thej  could  not  exercise  it  for  him, 
and,  without  his  consent,  thrust  upon  him  ob- 
ligations which  they  had  incurred  hy  the  own- 
ership of  this  stock  up  to  the  very  hour  that 
the  shades  of  bankruptcy  closed  in  around  the- 
institution,  and  rendered  its  stock  worthless. 
This  transfer  was  not  made  in  answer  to  any^ 
demand  ever  made  by  Hill  to  redeem  this  stock, 
for  he  never  made  such  a  demand.  The  only 
demand  that  he  ever  made,  or  was  ever  made 
in  his  behalf,  was  that  the  officer  who  made- 
the  sale  under  the  execution  might  transfer  on 
the  books  of  the  bank  the  stock  of  Curran  that 
he  undertook  to  sell.  If  that  demand  hadi 
been  granted,  and  th«  transfer  had  been  made 
b^  him,  Langton  ana  Chambers  would  have 
still  remained  the  holders  of  the  stock  that  Cur- 
ran once  owned,  by  virtue  of  his  previous  trans- 
fer to  them;  and  Hill,  by  such  transfer,  would 
not  have  become  the  owner  of  that  stock  or  a- 
stockholder  of  the  bank.  How,  then,  can  it 
be  held  that  this  secret  transfer  by  them  can 
enlarge  the  scope  of  that  demand,  or  be  heid> 
to  be  in  compliance  with  it?  Upon  what  prin- 
ciple of  law  or  equity  can  the  defendant  he  es- 
topped from  asserting  that  such  transfer  waa> 
without  his  assent? 

Every  dollar  of  indebtedness  incurred  by  tbe- 
bank  upon  the  faith  of  this  unpaid  stock  waa- 
upon  the  faith  of  the  legal  ownership  of  that 
stock  by  Chambers  and  Langton,  and  it  would 
be  monstrous  to  hold  that,  as  these  officers- 
closed  the  doors  of  that  institution,  which  they 
had  conducted  to  the  brink  of  financial  ruin,  to- 
any  future  credit,  upon  the  faith  thereof,  they 
could,  in  the  act  of  doing  so,  unload  their 
present  obligations,  incurred  upon  the  faith  of 
their  past  ownership  of  that  stock,  upon  the- 
shoulders  of  the  defendant;  or  that  creditors  of 
the  bank,  bv  their  act,  could  acquire  a  right  to- 
look  from  those  whom  they  had  trusted  to  him 
whom  they  had  not  trusted  to  answer  their  de- 
mands, simply  because  he  himself  had  been* 
trying  to  secure  his  debt  from  one  who  had 
formerly  been,  but  had  long  since  ceased  to  be, 
a  stockholder  in  the  bank.  There  can  be  no- 
doubt  that  the  defendant  was  not  a  stockhold- 
er in  the  bank  when  the  execution  against  it- 
was  returned  nulla  bona,  and  that  the  tiiaV 
court  committed  error  in  holding  that  he  was. 

7^  judgment  cf  that  court  is  thertfcre  r^ 
versed. 

All  concur  except  R»y»  J,,  absent. 
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The  facts  are  fully  stated  by  the  court. 
Maun.  Bftttle  A  Hord«e*l  for  plalatUL 
Mr.  F.  H.  Biiab««  for  defeadant. 

Sojrmonr.  /.,  delJTerad  tbe  0[dnl0D  of  tba 

Tbe  defendant  la  tbe  receiver  of  an  inaolTfliit 
ualioDal  bank.  Tbe  plaintiff,  a  bank  doing 
business  la  Pennsylvania,  sent,  during  llie 
nioter  and  spring  of  the  present  year,  to  tba 
banlc  of  wbich  defendant  is  receiver,  commer- 
cial paper  indoraol,  "For  collection  and  im- 
Diediete  return  to  the  Philadelphia  National 
Bank."  This  paper  was  coUected  by  defend- 
ant's  bnnk  and  tbe  proceeds  were  mingled  wllh 
tbe  other  moaeys  of  the  bank  instead  of  t>eiog 
forwarded  to  tbe  plaiatiCF.  The  bill  contains 
an  allegation,  which  is  not  controverted,  "That 
the  defendant's  bank  at  all  times  subseqneot 
tomakieg  such  collections  and  at  the  time  its 
affairs  were  placed  in  the  hands  of  a  receiver 
had  on  hand  cash  to  a  greater  amount  than  thai 
due  lo  plain U if." 

Plaintiff  Hsks  to  bsve  tbe  balanoe  due  tt 
paid  in  full  out  of  the  assets  of  the  Insolvent 
bank,  on  the  ground  that  the  latter,  by  receiv- 
ing the  paper  lor  collection  and  immediate  re- 
turn, became  a  trustee  for  the  transaction  of 
the  affair,  and  that  eitlicr  its  entire  properly  or 
the  money  in  its  vouils  became  imprened  witb 
tbe  trust.  In  other  words,  it  claims  a  priority 
In  the  nature  of  an  equitable  lien  on  eitner  the 
assets  of  the  bank  or  its  cash  on  hand. 

The  court  holds  that  when  defendant's  bank 
mineicd  the  money  collected  witb  ila  general 
fundR,  it  was,  if  a  breach  of  trust  was  oom- 
mitCcd  thereby,  a  conversion  of  such  money, 
aud  tliat  thereupon  the  plaintJff  became  asim- 
pie  conlracl  creditor  wilh  no  claim  that  bai  ft 
preference  at  law  over  any  other  simple  oon- 
tract  debt. 


^„ . . -.■ongflilly  oODTarted  Into  an* 

other  speciRS  of  property  It  can  be  f  olloired  and 
■Db}eoted  to  tbe  pTelerenOal  rights  of  the  c«Uuf 
gu<  trust,  ts  to  be  llmlled  to  oases  where  the  tdeii* 
Uty  of  tbe  tund  ean  be  traoed,  and  le  not  to  tM 
eitendei)  to  oaeee  iTh«ce  It  baa  been  so  mingled 
with  other  moneys  or  property  that  it  oaia  no 
longer  b«  speolOoaUr  separated.  , 

A  If  M  fm-iB^,  <Hi  reoelvins  from  another  bank 
oommerclal  paper"  for  ooUeotloa  and  Immedlale 
cetum,"  makee  the  oollectlon  and  mlnslee  the 
money  ooUeoted  with  HigeDera)  funds,  and  Uiere- 
atter  l>eoomes  Insolveot,  havlDBcashonliaadBuf- 
flolent  to  cover  aucb  ooUeatlon,  the  tund  aoUeoled 
must  be  held  to  have  so  lost  Its  Identity  that  the 
cash  on  hand  will  oat  be  bnpreesed  with  a  trust 
lien  In  favor  of  tbe  bank  for  whioh  the  eolleouon 
was  made,  as  asalnet  general  creditors. 

■•■  Whca«  moner  eollected  br  abftnk  for 
another  bank,  underlnalruotlons  for  Immediate 
return.  Is  allowed  to  remain  tor  several  months 
with  the  ooUecUoc  bank,  whIoh  beoomea  IdboIv- 
entwltbout  bavins  mode  return,  tbe  bank. for 
whiah  the  oolleoUon  was  made  will  not  be 
oonaldered  a  u«(u(  gue  tnut,  but  will  Ira  treatod 
■s  an  ordinary  creditor. 

■4.  The    Btmtotorjr    sirobtbltloB    ftgsiiwt 

Srefbreneea  in  the  "^strlbution  of  easels  of 
solvent  mttlunalbanliB  will  not  prevent  ec«tul 
que  trust  from  following-  trust  money  held  for 
blm  by  sucb  bank  as  irusCee,  Into  any  new  in- 
vestment thereof  made  by  the  bank,  oapoble  of 
tdeDtlBcatlon,  but  will  prevent  Its  being  followed 
after  It  has  lost  Its  Identity  by  behtg  mingled 
with  tbe  general  funds  of  tbe  bank. 

(February  IS,  ISas.) 


B  Mnson,  SSS;  BurdetC  -.  Wlllett,  X  ^m.  S8&  LewlK 
V.  Hadocks,  IT  Vea.  Jr.  BT;  Uoldridge  V.  auleaple.  S 
Johns.  Cb.  30;  Bvertaon  v.  'Rwpen,  S  Johos.  Cb.  W; 
Hart  v.Teo  Eyck,  I  JobnsTch.  ffi,  IH.  It  la  tlia 
difficulty  of  tracing  the  trustmone/  wblohjHM^no 
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If  tha  mone;  wm  not  held  br  tlie  bank  as 
truBlee,  tbe  result  Is  the  wme.  Od  Ibe  fonoer 
BuppoBitloD,  bowerer,  plaintiff  von] d  bare  a 
right  to  follow  tbe  money  Into  any  new  form 
into  wbicb  tt  coDid  be  spedelly  traced.  But 
it  la  tmmaterl&l  wbetber  or  not  tbe  bank  stood 
In  tbe  relation  of  a  fiduciary  to  tbe  plaintiff, 
because,  on  thefaclestaiedinthebillUappean 
that  tbe  money  oollecled  cannot  be  traced  Into 
any  apeoific  Inveatment  or  fund,  but  liaa  been 
Indlstmicniibably  mlnglet}  with  tbe  general 
aaaeta  of  defendant's  Imok. 

Sucb  an  opinion  would  have  been  very  gen- 
erally expr(»sed  without  hesitation  prior  to 
1879,  when  tbe  English  Court  of  Appeals  ren- 
dered ila  decision  In  Be  EaiUil'i  Kttate,  Knateh- 
buU-v.  Hal'M,  L.  R  18  Ch.  Div.  890.  I  do 
not  consider  tt  at  all  in  conflict  with  the  opin- 
ion of  Sir  George  Jessell  in  that  case.  But  it 
la  in  conflict  with  several  cases  since  decided 
in  this  country  moat  of  which  refer  to  ifnateA- 
fivtt  V.  Ha'Jett. 

J  l(«k  upon  these  cases  as  Introducing  a  new 
principle  Into  an  old  and  well  known  doctrine 
of  e<[iiity,  unsound  In  theory,  and  which  wilb 
tbe  greatest  dclt;rcDcc  to  the  coarta  deciding 
tbem,  I  do  not  feel  at  liberty  to  follow  in  ad- 
Tance  of  any  adjudlcnlion  Ijy  the  supreme 
court.  Tbe  cases  are  t'i/>p!e  v.  Oiig  Bank,  96 
N,  Y.  82;  MeLeod  v.  Bvant.  M  Wis.MI;  Har- 
rifon  V.  Smith,  88  Mo.  210;  Peak  v.  E'licelt,  80 
Khu.  100;  and  ContimntcU  Nat.  Baniy.  Wt«mt 
(Tpi.)  6  8.  W.  Rep.  802. 

The  facia  In  the  case  fltet  cited  (ftopfo  t. 
Cits  Bank)  are,  briefly,  as  follows:  two  notes 
made  by  tbe  firm  of  Sartwell,  Hough  A 
Ford  bad  been  discounted  by  defendant,  a  state 
bank.  Sartwell,  Hougb  &  Ford  tiad  mouey 
in  deposit  with  the  bank,  and,  wlahine  '~ 


charged  to  tiieir  acooant,  and  tbe  notes  were 
entered  upon  the  books  of  the  bank  as  paid. 
In  fact  tbey  bad  been  eoU.  Thereafter,  tbe 
bank  having  become  Insolvent,  a  recdver  was 
appointed  who  refused  to  pay  tbe  notea.    The 


case  as  oonatltuted  In  the  ooott  of  meals  was 
an  appeal  from  an  order  directing  the  recdver 
to  make  such  paymenL  It  appeared  that  at 
tbe  time  a  amaller  amoimt  of  caan  than  tbe  face 
of  (he  notea  was  found  in  the  bonk. '  Tbe  court, 
Danforth,  /.,  delivering  the  oplokni  (which  is 
a  brief  one  and  does  not  put  the  matter  upon 
BUT  well  defined  principle),  held  that  the  re- 


',  out  of  its  general  assets.  He  dtes  Bt 
±a  aianc,  14  Bun,  8,  affirmed,  TS  N.  Y.  SftS; 
and  Libbv  v.  Hopkiiu.  101 U.  8.  808  [20  L.  ad 
7691^  and  aays: 

'"rbeae  cases  stand  npon  the  ground  of  a 
specific  appropriation  of  a  'partltnilar  fund  f(V 
the  payment  of  the  claim  brought  in  question. 
Bo  does  the  one  at  bar." 

If  the  facu  of  Ftf>pU  v.  Oitg  Bank  abowed 


of  a 


the  ,  _ 

soundness  of  tbe  deci^on, 
bat  it  would  not  be  authority  for  tbe  cases  pro- 
fesalDg  to  follow  IL  The  difficulty  seems  to 
be  that  whUe  there  oncehad  been  sucb  a  fund, 
it  bad  been  misappropriated,  end  neither  ex- 
isted nor  could  be  followed  when  the  bank's 
usseta  came  to  the  receiver.  PeopU  v.  Oitjf 
Bank  Is  followed  in  New  York  by  two  de- 
cisions of  tbe  general  term:  People  V.  Bank  of 
DannilU,  89  Hun,  187,  and  MeCca  v.  From; 
40  Hun,  lU. 

In  the  former.  Barker,  ■7'.,  says;  "If  tbe 
identical  moueya  collected  by  tbe  bank  did  not 

SBS8  into  tbe  hands  of  tbe  receiver,  it  makes  no 
iftereoce,  for  in  some  shape  or  form  Vber 
went  to  swell  the  aaeela  which  fell  into  his 
bands." 

laSaLe  Btane,  14  Hon,  8,  afBrmed  by  the 
of  appcids  wiUiout  an  ojrinlon,  and  cited 


which  had  been  held  by  Ute  corporation 
preaaly  for  tbe  payment  of  petitioner's  claim; 
so  tbe  point  In  controversy  old  not  arise. 

The  NsK  Turk  Que  is  followed  by  the  Bn- 
preme  Court  of  Wisconsin  in  JVci^Afv.  Aaas, 


ever  propert;  la  oonvejed  or  tram 


Tt;  la  oonvejed  or  traiMtened  t^  the 
;  Id  theoourse  otexeentiDK  aad  aanrins 


In 


Uhitbd  Statbs  CiHonrr  Court,  E.  D,  of  North  Cahouha. 


Fm., 


two  of  (lie  five  Judges  dissentiDi;.  Ab  the  court 
puts  ita  decision  oa  an  inletligible  principle  I 
will  cite  tbe  reasoning  oC  the  preTftlling  opin- 
ion.    Cole,  Vh.  J.,  Bays: 

"The  conclusion  isirreslstible  *  *  "  that  tbe 
proceeds  of  the  trust  property  found  lia  way 
iDlo  Bodies'  bandx  ana  were  used  bj  him  eitber 
to  pay  off  his  debts  or  to  increase  his  assets, 
•  •  •  Itisnotlobesupposedthat  thetmatfund 
was  dissipated  altogether  and  did  not  fall  into 
the  mass  of  the  assignor's  property;  and  Ibe  rule 
In  equity  is  well  established  that  so  long  as  tbe 
trust  property  can  be  traced  and  followed  into 
other  property  into  which  It  Las  been  converted, 
that  remains  subject  to  the  trust.  •  *  •  Wado 
not  nnderttand  t/iaf  it  U  neeettary  to  traet  the 
trvttfund  into  tome  tpeeifia  property.  *  *  *  If 
it  can  bt  traced  into  the  ettaU  of  tht  dtfauiting 
agent  or  trvtlee  thi»  i*  tupteienl." 

The  sentences  which  I  have  italicized  coalatn 
a  modiOcfltioQ  of  the  equiiable  doctrine  of  fol- 
lowing trust  property  necessarily,  as  I  suppose, 
underTying  the  decision  otPfopU  v.  Oity  Bank, 
and  adopted  by  the  Supreme  Ckiurls  of  Hissouri 
and  Kansas  in  the  cases  cited  from  the  reports 
of  those  Slates. 

Contiiientalliat.Bajikv.  ir'f«ni({Tex.)S  8.  W. 
Itep.  803,  is  placed  upon  the  same  doctrine  of 
equilv,  but  without  as  wide  a  departure  from 
the  form  [n  which  it  is  usually  enunciated. 
In  deciding  it  Qsincs,  J.,  says:  "It  may  be 
tliat  when  the  entire  mass  Is  paid  away  the 
right  to  rlalm  a  (rust  in  any  money  or  property 
is  lost.  But  If,  OS  in  tbe  present  case,  through- 
out all  ilic  iri'Flcu's  dealings  with  tbe  funds  so 
mioule'I  he  Lct'ps  on  hand  s  sufBcient  sum  to 
rOTcr  the  amount  of  ibe  trust  money,  we  think 
it  capable  of  ilemoostrsiiou  that  the  trust 
sliould  altacb  (o  the  balance  that  is  found  in 
his  huDd».  It  li  sbown  that  after  the  bank 
received  the  money,  amounting  to  about  (6,- ! 
(too,  lis  cash  ssacts  were  never  reduced  below  | 


16,000  until  tbey  went  into  the  receiver't 
hands.  Even  admitting  that  in  the  course  irf 
its  transaction  this  Identical  money  was  paid 
out  by  the  hank  to  its  uttermost  farthing,  yet 
we  hnow  that  even-  dollar  so  expended  left  ita 
representative  and  exact  equivalent  in  ths 
vault  from  which  It  was  taken,  and  that  when 
again  the  money  so  left  was  expended,  it  left 
in  turn  its  equivalent  behind.  We  tee,  there- 
fore, that  whatever  changes  may  have  taken 
place  in  the  funds  from  the  receipts  and  ex- 
penditures of  the  bank,  tbe  balance  left  at  the 
date  of  its  failure  was  the  result  of  the  pro- 
ceeds of  the  notes,  to  the  extent  to  which  such 
balance  wasincreased;  and  that  thecaab  which 
went  into  tbe  hands  of  the  receiver  should  ha 
deemed  the  representative  of  those  proceeds 
and  impressed  with  tbe  tru£t  character." 

Before  proceeding  to  examine  the  Enelisb 
authorities  supposed  to  support  this  line  of  de- 
cisions, I  will  give  the  doctrine  of  follawine 
trust  funds  wrongfully  converted,  upon  which 
they  were  all  hiued,  as  laid  down  by  Justice 
Story  and  Professor  Pomeroy; 

"Whenever  the  property  of  a  party  baa  been 
wrongfully  misapplied,  or  a  trust  fund  has 
been  wrongfully  conv^led  Into  another  spe- 
ciesof  property.  If  its  ideotitf  can  be  traced,  it 


form  is  covered  by  a  trust  in  favor  of  the  prin- 
cipal, no  cbaoge  of  that  state  and  form  can  do- 
vest  it  of  such  imst  or  give  tbo  aii«Dt  or  Imalee 
converting  It,  or  Itiose  who  lepresent  him  in 
right  (not  Ming  bona  fide  purchasers),  any  more 
valid  claim  In  respect  to  It  than  tbey  hod'before 
such  change  .  .  .  The  right  ceases  only  when 
tbe  means  of  ascertdnmeut  fail,  which  of 
course  is  tbe  case  when  the  subject  matter  in 


J -It  purcliiieicr  without  Dutlce.  then  he  n 
H  value  In  momy.    May  v.  Le  Oaire, 
WHll.ZlT(»)Kod.  U). 
F-iiuwIna  timd  into  flatidj  of  "  '  ' 
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only  when  mnooy  Is  held  In  a  flduclary  o 
that  (be  beneficial  owner  can  follow  It  lum  mo 
thInlporBOn.BanquHFronoo-EgyplIenne 
S4  Fell.  Rep.  132     A  court  of  equity  may 
ue  lunciA  comlns  Into   on  Hgenl'a  hands 
prtrctpal'B  budness.  Into  whatever  proi>- 
hiinse  or  form  tbuy  may  hnvo  tieen  con- 
)y  the  aitent.  If  It  be  possible  to  identify 
1.  uiileesthey  bave  passedlnto  tbe  haadsofa 
.  tilt  puiRbaser  without  notice.    Atkinson  v. 


honrlaofat 
follow 


Ward,  47  Ark.  &..    

Useita  the  propertj.Sie  «a>lttf  que  trvet  hai 
rlffht  totoUow  such  property  Into  the  h 
auchtiilrdperaon,  unteas  hemutdBln  tbe 
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tlon  without  notice    Oliver 
8S(llL.od.< —     ~   ■ 
traoedani'  ' 
eestul  aae 


.  Piatt, 44U.8.8HOW. 


L.od.a!».  8oknwa«tmgt  propertreonbe 
and  dMlnrulabealt  may  be  alaimed  by  tbe 
taetnat  wbenever  the  DurebsBer  nurofaaaefi 


ry  Couise  of  business.  Id  Iheabsenoe  Of  trnsi  or  agen- 
cy. It  Is  only  to  the  extent  of  the  Interest  rematnlng- 
In  tbe  party  oommlttiOB  tbe  fraud  that  It  can  b* 
foUowed.   Jiuthv.Oom.  Nat.  Bank.  WIf.T.4M. 


1889 


Phiuldeli'iiia  National  Bake  v.  Do^d. 


483 


turned  into  money,  and  mixed  and  confounded 
in  the  general  mass  of  property  of  the  same  de- 
■criplion,"    Story,  Eq.  Jur.  gg  1258-  1259. 

"If  a  trustee  or  other  fiduciar:^  wrongfully 
disposes  of  his  principal's  securities  .  .  •  eq- 
uity imposes  a  constructive  trust  upon  the  new 
form  or  species  of  property  as  long  as  it  can  be 
followed  and  identified  ...  No  change  in  the 
form  of  the  trust  property  effected  by  the  trus- 
tee will  impede  the  rieht  of  the  beneficial 
owner  to  reach  it,  proTided  it  can  be  identified 
as  a  distinct  fund,  and  is  not  so  mingled  up 
with  other  moneys  or  property  that  it  can  no 
longer  be  speciticaUy  separated."  Pom.  £q. 
Jur.  R§  1051,  1058. 

The  difference  between  the  rule  as  stated  by 
Story  and  Pomeroy,  and  as  ^ven  in  the  Wis- 
consin decision,  will  be  perceived  to  lie  in  the 
fact  that  according  to  the  former  the  trust  fund 
must.be  traced  into  some  specific  property,  and 
if  this  cannot  be  done  the  right  ceases;  while, 
aeoording  to  the  latter  it  exists  if  it  can  be 
traced  into  the  estate  of  the  defaulting  agent  or 
trustee  or  has  been  used  in  paying  his  debts. 
Evidently  this  practically  gives  a  priority  to 
the  beneficiary  over  all  creditors  not  having 
specific  liens.  The  Wisconsin  and  Texas  cases 
differ  in  that  the  former  gives  to  a  cestui  que 
trust  whoee  funds  have  wen  wrongfully  con- 
verted by  an  insolvent  bank  an  equitable  lien 
on  the  entire  assets  of  the  bank,  while  the  latter 
gives  such  lien  only  upon  the  cash  coming  to 
the  receiver,  and  only  at  least  to  the  whole  ex- 
tent of  the  trust  money  in  case  such  money 
was  never  reduced  below  the  amount  of  the 
trust  fund.  In  both  cases  the  reason  given  is 
that  the  trust  money  has  gone  to  swell  the 
amoimt  of  the  property  upon  which  the  lien  is 
given.  In  neither  is  it  held  necessary  to  follow 
a  distinct  fund. 

Before  passing  to  the  English  cases  I  will 
qnote  the  (as  it  seems  to  me)  conclusive  answer 
given  to  the  reasoning  of  Chi^  JutUee  Cole  by 
Cassoday,  c/.,  in  his  dissenting  opinion  in  Mc- 
Leod  V.  Eoane;  for  I  think  it  applies  to  the  en- 
tire line  of  decisions.  After  stating  that  the 
proposition  that  the  wrongful  conversion  of  a 
draft,  of  itself,  gave  the  plaintiff  a  preference 
over  all  other  creditors  regardless  of  what  be- 
came of  the  draft  or  its  proceeds  is  supported 
by  no  ad^dicated  case,  the  Judge  goes  on  to 
say:  "It  is  probable  that  the  proceeds  of  the 
draft  were  used  by  Hodges"  (the  insolvent 

Suasi  trustee),  "in  payment  of  some  of  bis 
ebts.  That  would  in  no  way  swell  the  vol- 
ume of  his  assets.  It  would  merely  diminish 
his  indebtedness.  This  would  benefit  the  es- 
tate to  the  extent  that  it  increased  the  per  cent 
that  the  other  creditors  would  receive;  but  as 
the  estate  is  badly  insolvent,  the  aggregate 
amount  of  the  increase  would  necessarily  be 
very  much  less  than  the  amount  of  the  draft." 
The  English  cases  cited  in  Continental  Nat. 
Bank  v.  Vfeeme,  in  support  of  the  position 
taken  by  the  Texas  Supreme  Court,  are:  Tay- 
ior  V.  Plvmer,  3  Maule  &  S.  574;  /  ennell  v. 
JMffeU,  4  De  G.  M.  &  G.  872  and  Knatchbuil 
v.  EaUett,  L.  R.  13  Ch,  Div.  (J96;  and  the 
United  Slates  Supreme  Court  case  is  Central 
Nat.  Fiank  v.  Conn.  Mut,  L,  Ins.  Co.  104  U.  8. 
64126  L.  ed.  m^. 

I  will  examine  these  decisions  and  attempt 
to  discover  what  modification  of  the  doctrine 
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of  following  trust  fuutis  laid  down  by  Story 
and  Pomeroy,  if  any,  is  introduced  in  them; 
and  whether  they  support  the  theory  of  either 
the  Wisconsin  or  the  Texas  case.  Taylor  v. 
Plumer  is  one  of  the  celebrated  cases  of  the  law 
noted  for  a  very  able  opinion  delivered  in  it  by 
Lord  Ellcnborough.  Briefly  stated  its  facts 
are  these:  a  broker  having  in  his  possession 
bank  notes  belonging  to  aefendant,  which  he 
held  for  a  specific  purpose,  in  breach  of  his 
trust  purchased  with  tnem  American  Bank 
stock  and  gold  coin  and  attempted  to  escape  to 
the  United  States.  He  was  pursued  by  de- 
fendant's agents  and  stock  and  money  taken 
from  him.  Held,  in  trover  in  an  action  by  the 
broker's  assignee,  that  defendant  was  entitled, 
as  a^nst  the  general  creditors,  to  the  money 
as  well  as  the  stock,  because  the  gold  coin  was 
specifically  the  product  of  defendant's  bank 
bills.  The  Chief  Justice,  commenting  upon 
Whieeamb  v.  Jacob,  1  Salk.  180,  said  that  the  dif- 
ficulty of  tracing  money  was  "a  difficulty  of 
fact,  and  not  of  law;  and  the  doctrine  that 
money  has  no  earmarks  must  be  predicated 
only  of  an  imdivided  and  undistinguishable 
mass  of  current  money." 

PenneU  v.  DeffeU  was  a  case  in  which  a  trust 
fund  was  traced  into  bank  accounts.  One 
Green,  an  official  assignee  in  bankruptcy,  kept 
accounts  with  two  banks  in  his  own  name  and 
had  deposited  in  each,  not  only  parts  of  the 
trust  funds,  but  also  his  private  money,  and 
had  drawn  from  each  for  his  individual  uses. 
Knatchbuil  v.  HaUett  is  similar  to  PenneU  v. 
Deffdl.  A  solicitor  having  bonds  belonging  to 
his  client  sold  them  and  paid  the  proceeds  to 
his  eeneral  balance  at  his  bankers.  Afterwards 
he  drew  checks  for  his  own  purposes  against, 
and  paid  other  money  of  his  own  into,  the  ac- 
count A  t  his  death*there  was  a  larger  amount 
to  his  credit  in  iMink  than  the  proceeds  of  his 
client's  bonds.  It  was  held,  in  this  as  in  the 
preceding  case, that  the  beneficiarv  had  a  right  to 
follow  the  money,  and  was  entitled  to  a  charge 
on  the  balance  in  bank.  In  the  way  of  this 
conclusion  stood  two  artificial  rules,  either  of 
which  taken  literally  would  have  been  fatal  to 
the  beneficiary's  pursuit  of  the  bank  balances. 
The  first  was  the  rule  in  Clayton's  Case,  1 
Meriv.  672;  the  second  was  supposed  to  be 
supported  by  a  dictum  of  Ellenborough  in 
Taylor -7.  Plumer,  viz.: 

The  doctrine  that  monej  has  no  earmarks 
must  be  predicated  only  of  an  undivided  and 
undistinguiBhable  mass  of  current  money. 
The  rule  adopted  in  Clayton's  Case  was  that  m 
a  bank  account  the  first  drawings  out  should  be 
attributed  to  the  first  payments  in.  The  court 
held,  as  an  exception  to  this  rule,  that  when  a 
person  holding  money  in  a  fiduciary  character 
mixes  it  with  his  own  and  draws  out  of  the 
mixed  fund,  the  court  presumes  that  he  is  first 
drawing  out  of  his  own  money.  It  is  evident 
that  the  nde  was  adopted  because  it  gave  ef- 
fect to  the  probable  intention  of  one  linving  a 
bank  account,  and  that  the  exception  likewise 
gives  effect  to  the  probable  intention  of  a  trus- 
tee It  is  not  likely  that  a  trustee  would  use 
trust  funds  while  he  has  money  of  his  own  idle 
in  bank;  and  it  would  be  contrary  to  well  es- 
tablished legal  principles  lo  unnecessarily  as- 
sume a  purpose  lo  do  a  wrong.  It  was  not 
necessary  foi  the  court  to  go  further;  but  it 
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may  alflo  be  true  that,  even  had  the  trustee 
such  an  intent,  he  had  not  carried  it  into  effect. 
To  convert  the  trust  fund  not  odIj  an  inteut, 
but  some  unmistakable  act  in  pursuance  of  the 
intent,  would  be  necessary;  and  the  mere  With- 
drawfU  of  a  part  of  the  deposit,  leaving  enough 
to  satisfy  the  cestui  que  truit  would  not  be  such 
an  act.  As  soon  as  by  the  application  of  this 
exception  it  was  made  to  appear  that  the  bene- 
ficiary's money  remained  in  the  bank  account 
the  onlv  other  difficulty,  the  fact  that  it  was 
mingled  with  other  funds  and  undistin^ish- 
able  from  them,  was  easily  removed  by  giving 
to  the  client  a  charge  on  the  balance  m  banC 
Of  course  no  equitable  lien  could  have  been  en- 
forced in  a  case  at  law;  and  I  understand  the 
dictum  in  Taylor  v.  Plumer,  which  was  an  ac- 
tion of  trover,  to  apply  only  to  such  a  case. 

In  the  supreme  court  case.  Central  Nat,  Bank 
V.  Conn,  Mut.  L,  Ins.  Co,  104  U.  8.  54  [26  L, 
ed.  698],  it  appeared  that  one  Dillon,  an  a^nt 
of  an  insurance  company,  deposited  collections 
belonging  to  his  principal  with  plaintiff,  in  his 
own  name  as  "a^^ent,"  and  afterwards  paid 
other  money  of  his  own  into  the  account  and 
checked  against  the  account  for  his  private 
uses.  The  plaintiff  endeavored  to  enforce  a 
banker's  lien  upon  it  for  Dillon's  individual  in- 
debtedness to  plaintiff.  It  was  held  that  the 
descriptive  word  "agent"  was  of  itself  notice 
of  the  character  of  the  deposit,  and  further  that, 
upon  the  facts,  the  bank  had  express  notice. 

Dillon  was  not,  as  far  as  appears,  a  party  to 
the  attempt  made  to  appropriate  the  company's 
funds  to  his  private  debts.  In  speaking  of  the 
fact  that  the  latter  had,  to  some  extent,  mingled 
his  own  funds  with  those  of  the  insurance  oom- 
panv,  Matthews,  «/*.,  quoting  8ir  Gcoige  Jcssell 
in  JinatcfibuU  y,  HaUett,  says:  "  As  regards 
property  disposed  of  bv  persons  in  a  fiduciary 
position,  whether  the  disi)06ition  of  it  be  right- 
ful or  wrongful,  the  beneficial  owner  is  entitled 
to  the  pnx^eds  whatever  be  their  form,  pro- 
vided only  he  can  identify  them..  If  they  can- 
not be  identified,  by  reason  of  the  trust  money 
being  mingled  with  that  of  the  trustee,  then  the 
eesttHque  (rust  is  entitled  to  a  charge  upon  the 
new  investment  to  the  extent  of  the  trust  money 
traceable  into  it  •  .  .  There  is  no  difference  be- 
tween investments  in  the  purchase  of  lands,  or 
chattels,  or  bonds,  or  loans,  or  money  deposited 
in  a  bank;"  and  equity  will  follow  money  if  put 
into  a  bag  or  an  undistinguishable  mass,  by 
taking  out  the  same  quantity. 

We  are  now  prepared  to  see  in  what,  if  any, 
respect  the  rule  announced  above  and  (»lled  by 
Bir  George  Jessell  "the  modem  doctrine  of 
equity,"  with  renird  to  property  disposed  of  by 
persons  in  a  fiduciary  capacity,  differs  from 
that  laid  down  in  the  days  of  Story  and  Ellen- 
borough.  The  rule  as  stated  by  Storv  or  Pom- 
eroy,  In  the  extracts  taken  (supra)  from  their 
treatises,  is  extended  by  adding  a  case  not 
specifically  put  by  either  of  them,  of  the  ming- 
ling of  the  trust  monev  with  that  of  the  trustee 
in  the  investment  made  by  the  latter.  Stating 
the  doctrine  in  the  words  of  Story,  with  an  ad- 
dition, which  I  have  put  in  italics,  drawn  from 
the  late  decisions  it  is  as  follows: 

(1)  "  Wherever  the  property  of  a  party  has 
been  wrongfully  misapplied,  or  a  trust  fund 
has  been  wrongfullv  converted  into  another 
spedes  of  property,  ff  ita  identity  can  be  traced 
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it  will  be  held  in  its  new  form  liable  to  the 
rights  of  the  original  owner  or  cestui  que  trust. 
The  right  ceases  only  when  the  subject  matter 
is  turned  into  money  and  mixed  and  con- 
founded in  a  general  mass  of  property  of  the 
same  description." 

(2)  Jf  t/ie  property  cannot  be  identified,  hp 
reason  of  the  trust  money  being  mingled  with  that 
of  the  trustee,  then  the  cestui  que  trust  is  entitUd 
to  a  charge  on  the  new  investment  to  the  extent  of 
the  trust  money  tracecMe  into  it.  This  will  be 
done  even  if  tne  money  is  mingled  with  that  of 
the  trustee  in  a  bank  account,  or  in  a  bag  or  other 
mass  of  numeu. 

As  far  as  the  addition  to  the  rule  consists  in 
^ving  a  charge  to  the  cestui  que  trust  on  a  new 
mvestment  made  in  part  with  his  own  money 
and  in  part  with  that  of  the  trustee,  it  has  no 
novelty.  In  Docker  v.  Somes,  2  Myl.  &  K.  664, 
Lord  Brougham  decided  that  if  a  trustee  mixes 
trust  funds  with  his  private  moneys,  or  employs 
both  in  a  trade  or  adventure  of  bis  own,  the 
cestui  que  trust  tmlj,  if  he  prefers  it,  insist  upon 
having  a  proportionate  share  of  the  profits 
instead  of  interest  on  the  amount  of  the  trust 
fund  so  employed;  and  in  Harford  v.  lAaiyd,  20 
Beav.  810,  where  a  sum  of  money .belons^ng  to 
a  trust  fund  was,  as  it  seemed,  used  with  other 
money  in  the  purchase  of  post-obit  securities, 
the  court  enforced  a  lien  on  such  securities  for 
the  amount  of  tha  trust  money  so  used.  Both 
of  these  cases  are  noticed  by  Story  on  Equity 
Jurisprudence,  §  465,  etc,  1261  a. 

The  only  thing  then  which  can  be  considered 
recent  in  proposition  (2),  supra,  is  the  appli- 
cation of  the  doctrine  to/i  bauK  account  ana  the 
illustration  made  use  of,  of  the  bag  of  money 
or  the  indistinguishable  mass  thereof.  Nor  do 
I  understand  the  Master  of  the  Rolls  to  an- 
nounce this  as  a  new  principle  of  equity,  but 
rather  as  the  application  of  an  established  role 
to  a  Eew  case.  In  the  case  \yfhitiiom^  v. 
Jao(il)\  from  Salkeld,  the  Judge,  after  speaking 
of  the  rights  of  one  who  employs  a  factor  ana 
intrusts  mm  with  the  disposal  of  merctumdiae, 
states  that  there  is  an  equity  to  follow  the  pro- 
ceeds, attaching  to  the  case  of  a  factor  as  well 
as  to  that  of  a  tmstee;  but  he  adds,  "  If  the 
factor  have  money  it  ahaJilbe  looked  upon  aa  the 
factor's  estate,  and  must  first  answer  the  debts 
of  a  superior  creditor,  etc.,  for  in  leisard  that 
money  has  no  earmark  equity  cannot  follow 
that  in  behalf  of  him  that  employed  the  factor." 

Speakinff  of  this  remark  Bir  George  Jessell 
says:  "  l^ere  is  no  distinction  between  a  per- 
son occupying  one  fidudarv  position  or  another 
fiduciary  posUion,  aa  to  the  right  of  the  ben- 
eficial owner  to  follow  the  trust  fund."  I  had 
not  understood  the  court  to  have  attempted  any 
such  distinction  in  that  case.  I  further  suppose 
the  judge  who  decided  Whiteeomb  v.  Jaeob  to 
have  been  speaking,  not  of  money  in  a  bag  or 
any  particular  mass  or  heap  of  money  which 
might,  conceivably,  have  been  in  nossession  of 
the  factor  at  his  death  and  into  which  his  em- 
plover's  money  misht  have  been  traced — ^in 
which  case  it  would  have  been  analogous  to 
money  mingled  by  a  trustee  with  his  own,  in  a 
bank  account;  but  rather  of  the  ordinary  case 
of  money  on  hand  at  his  death,  bearing  no 
marks  of  being  the  proceeds  of  the  factor's  trust 
money,  any  more  than  of  any  other  transaction 
in  which  he  might  have  been  engaged.    Of 
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«ich  money  it  might  well  have  heen  said  In 
current  proverbial  phraseology  that  it  had  "  no 
earmarioB."  Such  a  case  does  not  come  within 
the  dedaion,  or  the  reasoning,  in  KnatMvU  v. 
EdtteiL  See  Exparte  Hardeoitle,  44  L.T.  N. 
8. 628,  8.  a  29  Week.  Rep.  616«  a  case  decided 
aince  KnatchbuU  y.  HaUett. 

I  do,  however,  conceive  it  to  come  within 
the  decision  and  arffument,  in  OanHnental  JSfdt. 
Bank  v.  Weems.  11  I  considered  that  case  to 
be  law  I  should  add  another  to  the  two  prop- 
ositions laid  down  as  the  law  of  tradne ,  viz. : 

(8)  And  in  case  trust  money  reodved  bv  a 
trustee  is  not  shown  to  have  been  dther  paid  to 
the  eettfd  que  trust,  preserved  in  specie  or  in- 
vested, ihe  cestui  que  trust  shiiW,  upon  the  death 
^r  insolvency  of  the  trustee,  have  a  Hen  on  all 
moneys  coming  to  the  hands  of  his  representa- 
tive or  tecdver,  on  the  ground  that  the  same 
went  to  swell  the  decedent's  or  insolvent's  cash 


The  above  propodtion  bdng  granted,  I  can  see 
no  reason  why  the  additional  one  necessary  to 
sustain  the  Wisconsin,  Missouri,  Kansas,  and 
(as  I  conceive)  the  New  Toi%  cases  does  not 
follow.  I  ^ive  it  in  the  words  of  Ck>le,  Oh,  J,, 
in  his  opinion  in  MeLeod  v.  Evans: 

(4)  Nor  is  it "  necessary  to  trace  the  trust  fund 
into  some  spedflc  property.  If  it  can  "be  traced 
into  the  estate  of  the  defaulting  agent  or  trustee 
this  is  sufficient" 

It  is  evident  that  (8)  conflicts  with  Justice 
Story's  statement,  that  the  right  to  trace  ceases 
when  the  subject  matter  is  turned  into  money, 
and  mixed  and  confounded  with  the  general 
mass  of  the  trustee's  money  (which  I  have  en- 
deavored to  distinguish  from  anv  particular 
fund  or  aooount  A  the  trustee,  into  which  it 
msLj  be  traced,  according  to  rule  (3) ).  F^p- 
odtion  (4)  contradicts  all  previous  statements 
of  the  doctrine,  including  not  only  that  given 
in  KnatehbuU  v.  IlaUett,  but  also  that  in  C(mli- 
nental  Nat,  Bank  v.  Weems, 

The  Judge  who  wrote  the  learned  and  able 
opinion  of  the  Supreme  Court  of  Texas  in 
(hntinental  Nat,  Bank  v.  Weems  dissents  in 
express  terms  from  the  last  propodtion,  and 
declines  to  follow  the  list  of  American  author- 
itlea  dted  by  me  in  the  first  part  of  this  opinion. 
Nor  do  I  assert  that  he  maintains  propK^sition 
(8).  But  I  do  contend  that  that  doctrine  neces- 
sarily follows  from  the  podtion  taken  by  him. 
The  decision  in  the  Texas  case  relates  only  to 
the  cash  assets  of  an  insolvent  bank,  and  only 
to  a  caae  in  whidi  those  assets  never,  from  the 
time  of  the  deposit  of  the  trust  fund  up  to  the 
suspendon  of  the  bank,  fall  below  the  amount 
of  that  deposit.  But  ndthor  of  these  facts  seems 
to  me  to  materially  distinguish  it  from  the 
propodtion  which  1  have  stated  to  be  necessa- 
rily involved  in  it 

As  JesseU,  M,  R,,  says:  "There  is  no  dis- 
tinction between  a  person  occupying  one  fldu- 
dary  podtion  or  another,"  as  to  the  right  to 
follow  trust  funds,  and  it  is  quite  unimportant 
that  the  trustee  is  a  bank.  Nor  can.it  make 
any  difference  whether  the  money  coming  to  a 
receiver's  hands  is  the  general  cash  of  a  corpo- 
ration kept  in  its  vaults,  or  that  of  an  individ- 
ual kept  by  him  in  his  pocket,  his  safe  or  his 
chest,  or  in  all  or  any  of  these  receptacles,  as 
convenience  mav  have  dictated.  If,  indeed, 
the  corporation  nad  kept  a  deposit  with  some 
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other  person  or  corporation,  and  the  trust  fund 
could  be  traced  into  it,  then  the  rule  in  Knateh- 
buU V.  HaUeU  would  apply.  But  I  am  speak- 
ing of  a  case  Uke  the  Texas  one  or  the  one  at 
bar,  where  there  is  no  special  fund,  but  where 
the  trust  money  goes  into  the  general  cash  of 
the  trustee. 

The  only  remaining  eround  of  difference  licb 
in  the  fact  that  the  cash  on  hand  never  fell  be- 
low the  equivalent  of  the  trust  fund.  But  I 
conceive  that  if  there  happened  to  be  enough 
on  hand  at  the  time  of  the  suspension  to  pay 
the  amount  due  to  the  beneficiary,  it  can  make 
no  possible  difference  whether  that  amount 
was  at  aU  times  kept  on  hand,  or  whether  the 
trustee,  after  spending  a  part  of  the  trust  mon- 
ey, replaced  it  with  monejr  drawn  from  other 
sources.  If  in  the  imaginary  case  of  1,(K)0 
soverdgns  of  trust  money  put  in  a  bag,  the 
trustee  had  taken  out  a  sovereign  and  after^ 
wards  put  one  in,  there  would  be  no  doubt 
that  the  whole  amount  then  bdng  in  the  bag 
would  be  the  property  of  the  cestui  que  trust; 
and  so,  had  the  amount  taken  out  and  replaced 
been  one  or  500  sovereigns,  certainly  in  the  cir- 
cumstances supposed  the  reason  why  the  sum 
finally  left  in  the  Img  is  the  property  of  the 
cestui  que  trust  is  because  the  trustee,  in  re- 
placing the  sovereigns,  intended  to  restore  to 
the  bag  coins  to  fill  the  place  of  the  ones  taken 
from  It  But  if  it  is  permissible  to  suppose 
that  the  bank  officers,  in  paying  out  the  money 
of  their  beneficiary,  intended  that  the  mon- 
ey of  their  depositors  should  take  its  place,  I  see 
no  difficulty,  or  difference,  in  supposing  this  to 
be  the  case  when  such  money  comes  in  after 
the  amount  on  hand  sinks  below  the  total  of 
the  trust  fund.  And  if,  instead  of  being  a 
question  of  actual  intention,  the  intent  is  as- 
sumed, on  the  ground  that  it  was  the  duty  of 
the  bank  to  keep  the  trust  fund  on  hand,  and 
that  the  corporation  cannot  allege  that  it  did 
not  perform  this  duty,  then  it  mav  be  saiu  that 
it  was  Just  as  much  the  duty  oi  the  bank  to 
replace  any  part  of  the  fund  withdrawn  from 
its  vaults  as  it  had  originally  been  to  keep  it 
there,  and  the  court  can  as  wdl  assume  one 
intent  as  the  other. 

As  I  have  already  said,  I  do  not  condder  the 
doctrine  (2)  formulated  from  the  opinion  of 
Jessell,  M,  JR.,  as  any  departure  from  that 
always  held.  He  calls  the  money  deposited  in 
^nk  or  put  in  a  bag  "a  new  investment," 
upon  which  he  allows  the  beneficiary  a  charge, 
and  goes  upon  the  idea  that  there  is  thus  some- 
thing specific  into  which  he  traces  the  fund. 
But  the  proposition  (8)  resulting  from  the  Tex- 
as case  seems  to  entirely  depart  from  the  idea 
of  a  new  investment  of  the  trust  money  or  fol- 
lowing it  into  anything  specific. 

The  money  in  the  vaults  of  a  bank  carr}'ing 
on  its  ordinary  budness  cannot  properly  be 
said  to  be  the  result  of  any  one  or  more  of  the 
deposits  put  in  it.  If  at  the  time  of  the  insolv- 
ency of  a  bank  $1,(X)0  is  found  in  its  safe,  and 
half  a  dozen  deposits  of  that  amount  are  shown 
by  its  books  to  have  been  paid  in,  it  is  unrea- 
sonable to  attribute  the  tuna,  as  is  done  in  Con- 
tinental Nat,  Bank  v.  Weems,  to  a  particular 
one  of  them  which  happens  to  have  been  trust 
money.  If,  indeed,  the  suspendon  of  business 
by  the  bank  should  immediately  follow  the 
placing  the  trust  money  in  its  vaults,  the  case 
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would  come  within  the  rule  as  given  by  Jesaell, 
M,  R,,  for  the  money  would  as  a  fact  he  a  part 
of  the  mass  of  money  in  the  bank,  and  equity 
would  giva  a  char^  upon  it  for  the  amount  of 
the  trust  fuud.  it  is  upon  this  ground  that  I 
understand  ^he  co^irt  to  have  disapproved,  in 
KnatdihvU  v.  HcUlett,  of  the  ruling  of  Fry,  J., 
in  Ex  parte  Dale,  L.  R.  11  Ch.  Div.  772.  Dale 
&  Company,  on  December  6,  sent  papers  for 
collection  to  a  branch  of  the  West  of  England 
Bank.  The  bank  made  the  collection  and  de- 
posited its  amount  in  its  vaults,  in  which  it 
was  mingled  with  other  moneys.  On  the  7th 
it  sent  a  letter  to  Dale  &  Ck>mpany  incorrectly 
stating  that  the  money  had  been  remitted.  The 
8th  was  Sunday,  and  the  bank  did  not  open  on 
the  9th,  but  instead  went  into  liquidation.  It 
is  probable  that  the  collection  was  made  on  the 
7th,  when  the  letter  was  sent  to  Dale  &  Com- 
pany, and  it  may  be  assumed  as  true  that  the 
very  money  collected  went  into  the  hands  of 
the  liqiudaton. 

The  Texas  Case  is  put  entirely  upon  the 
proposition  that  the  trust  fund  is  traced  into 
specific  property  that  came  to  the  receiver.  I 
wish  to  examine  a  little  more  in  detail  than  I 
have  yet  done  whether  this  is  true.  It  would 
have  been  impossible,  even  with  access  to  the 
books  of  the  bank,  to  have  followed  the  monev 
which  came  into  its  vaults  by  reason  of  the  col- 
lections in  litigation,  but  it  is  possible  to  put 
supposititious  cases  which  would  cover  everv 

grobable  use  of  the  money.  There  is  one  which 
\  clearly  inadmissible,  viz.:  that  the  precise 
money  collect^  remained  in  the  vault,  if  that 
had  been  the  case  it  would  have  been  found 
separated  from  the  other  funds  and  marked  as 
plaintiff's  monev.  If  the  bills  collected  were 
mingled  with  the  general  mass  in  use  for  cur- 
rent business,  the  probability  that  they  re- 
mained in  the  safe  for  a  numlier  of  weeks  is  so 
inflnitessimal  that  it  may  be  entirely  dismissed 
from  consideration.  We  can  suppose  that  the 
$5,000  collected  by  the  Texas  bank  consisted 
of  five  packages  of  $1,000  each.  One  of  them 
may  be  supposed  to  have  been  used  in  pur- 
chasing a  safe  or  some  other  article  of  fur- 
niture. At  the  same  instant  we  may  suppose 
that  a  depositor  paid  into  his  account  $1 ,000. 
On  the  theory  of  the  Texas  Case,  that  $1,000 
took  the  place  of  the  thousand  paid  out.  Why  ? 
On  the  idea  of  an  intent  on  the  part  of  the 
bank  officers  to  replace  the  money  paid  out? 
Clearly  there  was  no  such  intent  Will  equity 
assume,  in  contradiction  of  the  evident  fact, 
that  the  bank  intended  to  pay  A  with  B's  mon- 
ey? Is  the  idea  of  tracing  the  money  the  one 
adopted?  But  the  cestui  que  trusfs  money  was 
invested  in  the  purchase  of  a  safe,  and  on  the 
doctrine  as  laid  down  in  all  the  books  his  right 
was  to  consider  himself  either  the  owner  of  the 
safe  or,  if  be  preferred,  the  holder  of  a  lien 
upon  it,  or  a  simple  contract  creditor  of  the 
trustee  to  the  amount  of  the  money  misapplied. 
There  is  no  authority  to  be  found  for  the  state- 
ment that  he  had  in  addition  the  right  to  take 
a  different  $1,000  in  the  possession  of  the  trus- 
tee, but  not  appropriated  by  the  latter  to  the 
trust,  on  tiie  ground  that  it  ought  to  have  l)cen 
so  appropriatid.  Another  $1,000  packu^e  wc 
may  suppose  used  to  pay  a  check  dmwn  by  a 
depositor.    To  that  extent  it  diminished  the 
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indebtedness  of  the  bank  and  increaaed  the 
dividend  to  be  paid  to  the  other  depositors. 

The  plaintiff,  on  the  doctrine  of  followina 
trust  funds,  would  be  entitled  to  be  subrogated 
to  what  would  have  been  such  depositor's  divi- 
dend. Let  us  suppose  now,  what  did  not  hap- 
pen in  Continental  JSfai,  Bank  v.  Weems,  but 
did  in  People  v.  City  Bank,  and  also  in  the  case 
at  Bar — that  the  officers  of  the  bank  made  way 
with  the  greater  part  of  t^eca^  on  hand,  leav- 
ing Just  enough  to  enable  business  to  be  carried 
on  until  they  could  reach  a  place  of  safety.  It 
may  be  supposed  that  they  carried  away  the 
remaining  $3,000.  It  would  not  in  that  case 
have  been  true  that  "every  dolLur  expended 
left  in  tdm  its  equivalent  behind,"  or  that  the 
trust  money  went  to  swell  the  general  assets  of 
the  bank.  This  last  aapiXNsition  shows  perhaps 
more  completely  than  any  other  the  artificial 
cbataeter  of  the  assumption  that  the  bank  offi- 
cers mny  be  supposed,  as  long  as  they  left 
enough  to  satisfy  the  trust  fund,  to  have  intend- 
ed to  use  only  the  money  which  the  bank  had 
a  right  to  use. 

I  think,  then,  that  it  must  be  evident  that  at 
the  times  of  the  failures  the  trust  fund  was  not 
either  in  the  Texas  bank,  or  the  one  whose  case 
is  at  bar,  unless  considered  in  the  banks  by  rea- 
son of  some  artificial  rule.  The  exception  to 
the  rule  in  Clapton's  Case,  made  in  Pmnell  v. 
DeffeU,  and  KnatchbuU  v.  HaUett,  was  not,  as 
I  have  shown,  artificial,  but  in  consonance  with 
the  facts  of  those  cases.  To  apply  it,  or  any 
rule  analogous  to  it,  to  the  case  at  Bar  would 
be  to  make  use  of  a  legal  fiction.  The  officers 
of  the  bank  had  no  intent  to  make  any  differ- 
ence between  the  money  collected  for  tbdr  cor- 
respondents and  that  passed  over  the  counters 
of  the  bank  by  depositors. 

It  would  M  equally  objectionable,  because 
equally  a  false  assumption,  to  say  that  the 
money,  having  been  traced  into  the  bank  safe 
and  not  accounted  for,  must  be  presumed  to 
remain  there  until  the  contrary  can  be  proved; 
and  that,  the  contrary  not  having  been  proved, 
the  court  will  presume  the  money  in  uie  safe 
to  contain  that  of  the  beneficiary.  The  con- 
trary is  proved,  to  a  moral  certainty,  by  all  the 
facts  of  the  case.  To  say  that  it  does  not  lie  in 
the  trustee's  mouth  to  assert  that  it  had  been 
wrongfully  paid  out  would  be  to  invoke  a  doe> 
trine  of  estoppel  not  applicable  to  a  receiver 
who  represents  creditors,  as  well  as  the  delin- 
quent trustee,  and  who  must  therefore  be  al- 
lowed to  show  the  very  truth  of  the  matter. 

I  have  treated  this  case  as  one  in  which  the 
plaintiff  is  entitled  to  be  considered  as  a  Miftii 
que  trust,  I  think  that  it  is  not  entitled  to  be 
so  considered,  but  that  it  ought  to  be  treated 
as  an  ordinary  creditor,  because  the  money  col- 
lected, or  at  least  a  large  part  of  it,  was  allowed 
to  remain  for  several  months  with  the  defend- 
ant's bank.  As  I  understand  the  course  of 
business  among  banks,  in  regard  to  collections 
of  this  kind,  it  is  not  expected  that  the  same 
moneys  that  are  collected  shall  be  forwarded. 
On  the  contrary, they  are  uniformly  treated  as  is 
the  money  of  ordinary  depoeilors,  and  are  re- 
mitted by  means  of  the  system  of  exchanges  of 
credit  which  forms  a  part  of  the  general  mer- 
cantile business  of  the  country.  The  result  of 
giving  such  a  collection  a  preference  over  the 
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ordinary  debts  of  a  bank  would  be  to  make  na- 
tional lianks  preferred  creditors  in  every  case 
of  insolvency  of  other  national  banks. 

The  statute  forbidding  preferences  in  the  dis- 
tribution of  assets  of  insolvent  national  banks 
is  not  believed  to  prevent  a  beneficiary  from 
following  any  trust  money  held  for  him  by  a 
bank,  into  any  new  investment  thereof  made 
by  the  bank.  If,  however,  the  doctrine  could 
be  carried  to  the  extent  claimed  in  the  Wiiconr 
Hn  or  even  in  the  Texas  Case  it  would  seem  to 
be  an  unlawful  preference  under  the  Act  of 
Confess. 

Since  writing  the  foregoing,  my  attention  has 
been  called  to  a  decision  not  accessible  when 
the  case  at  Bar  was  argued.  In  Gavin  v.  Qlea- 
9on,  7  Gent.  Rep.  285,  105  N.  T.  266,  one  in 
whose  hands  money  had  been  placed  to  be  in- 
vested, used  the  entire  amount,  excepting  $80, 
in  paying  his  personal  debts,  and  made  an  as- 
signment, field,  that  the  creditor  was  not  en- 
tiUed  to  a  preference  except  as  to  the  $80 
which,  as  it  appeared,  came  into  the  hands  of  the 
assignee.  Anorews,  J.,  delivering  the  opinion 
of  the  court,  says:  "It  is  clear,  we  think,  that 
iiX)on  an  accounting  in  bankruptcy  or  insolvency 
a  trust  creditor  is  not  entitled  to  a  preference 
over  general  creditors  of  the  insolvent  merely 


on  the  ground  of  the  nature  of  his  clafm  .  .  . 
We  know  of  no  authority  for  such  a  contention. 
.  .  .  If  it  appears  that  trust  property  has  been 
wrongfully  converted  by  the  trustee  and  con- 
stitutes, although  in  a  changed  form,  a  part  of 
the  assets,  it  would  seem  to  be  equitable  that 
the  things  into  which  the  trust  property  has 
been  changed  should,  if  required,  he  set  apart 
for  the  trust,  or,  if  separation  is  impossible, 
that  priority  of  lien  should  be  adjudged  in 
favor  of  the  trust  estate  for  the  value  of  the 
trust  property  .  .  .  enteriner  into  and  constitut- 
ing a  part  of  the  assets.  This  rule  simply  as- 
serts the  right  of  the  true  owner  to  his  own 
Sroperly.  Hut  it  is  the  general  rule  that  in  or- 
er  to  fotlow  trust  funds .  .  .  they  must  be 
identified  .  .  .  The  courts  below  seem  to 
have  proceeded  upon  a  supposed  equity  spring- 
ing from  the  circumstance  that  by  the  applica- 
tion of  the  fund  to  the  payment  of  White's 
creditors,  the  assigned  estate  was  relieved  pro 
tanto  from  debts  which  otherwise  would  have 
been  charged  upon  it,  and  that  thereby  the  re- 
maining creditors  .  .  .  will  be  benefited.  We 
think  this  is  quite"  too  vague  an  equity  for  ju- 
dicial cognizance. 
Bid  dismissed  tnthauipr^udiee^ 
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Baiah  HOUSTON 

V, 

M.  L.  SLEDGE  et  aX,,  Exrs.  of  \\.  Don 
Wilson,  Deceased,  AppU*. 

c...  J7.  a....) 

1.  In  ajt  aeftUm  to  compel  a  conveyance  of 
land  in  perltormance   of  a  contraci» 

where  the  defense  set  up  Is  the  insolvenoy  of  the 
vendee,  and  of  p]aintiff«  his  widow,  and  an  atMin- 
dGnment  by  her  of  all  claim  to  the  land,  a  reply 
aUeffinir  that  the  vendor  agreed  with  her  to  take 
back  the  lot  and  pay  her  the  value  of  the  improve- 
ments, and  demanding  payment  of  a  stmi  due  her 
under  such  agreement^  is  not  such  a  departure 
from  the  code  system  of  pleading  as  to  defeat 
the  action. 

t,  A  jndidal  sale  of  the  equitable  interest  of  a 
deceased  vendee  in  a  contract  for  land  wlU  not 
bar  an  action  by  his  widow  to  recover  the  value 
of  improvements  on  an  agreement  by  the  vend- 
or to  pay  her  therefor  in  consideration  of  rescls- 
ston  of  the  contract  for  the  land. 

t.  An  acreement  by  a  Tender  on  resdesion  of 
a  contract  to  reimburse  the  other  party  for  ex- 
penditures upon  the  land  is  not  within  the  Stat- 
ute of  Frauds. 

^  Tho  tender  «>fadeed  after  verdict  for  a  sum 
of  money  claimed  as  alternative  relief  by  plaint- 
iff, in  an  action  for  spedflc  performance  of  a  con- 
tract is  too  late  to  be  effectual. 

(December  10, 1888L) 

APPEAL  hy  defendants,  from  a  Judgment  of 
the  Superior  Court  for  McDowell  County 
Clark,  JX  in  favor  of  the  plain  tiff  in  an  action 
to  comi)el  specific  performance  of  a  contract 
for  the  sale  of  land,  executed  between  R.  Don 
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Wilson,  the  defendant's  testator,  as  vendor,  and 
J.  W.  Houston,  the  deceased  husband  of  plaint- 
iff, as  vendee.    Affirmed, 

The  questions  presented  are  stated  in  the 
opinion. 

Messrs,  Batchelor  ft  Deverenjc  for  ap- 
pellants. 

Smith,  Oh,  J,,  delivered  the  opinion  of  the 
court: 

When  this  cause  was  before  us  upon  a  former 
appeal  from  the  ruling  sustaining  the  defend- 
ants' demurrer  to  the  replication  taken  to  the 
answer  (98  N.  C.  414),  this  language  was  used 
in  reference  to  the  alleged  departure  of  the  rep- 
lication from  the  case  made  in  the  complaint: 
"  But  the  plaintiff  may  waive  the  delay  and 
take  the  money  to  be  paid  in  reimbursement  of 
the  expenditure  put  upon  the  premises,  and  the 
offer  to  do  this  is  the  substance  of  the  replica- 
tion. "  And  again ;  ' '  Nor  does  the  demand  for 
the  money,  which  may  be  considered  but  a 
proposition  to  abide  by  that  agreement,  essen- 
tially change  the  nature  and  legal  effect  of  the 
pleading." 

The  import  of  this  is,  that  while  an  unexecut- 
ed contract  forms  no  bar  to  an  action  for  spe- 
cific performance,  for  which  it  was  intended  to 
be  a  substitute  and  adjustment,  the  plaintiff 
may,  at  her  election,  proceed  u^n  it,  just  as, 
when  the  Statute  of  Frauds  is  mterpoeed,  the 
plaintiff  may  have  an  account  of  moneys  paid 
and  improvements  put  on  the  land  when  the 
promise  relied  on  was  not  in  writing,  and  the 
defendant  acquiesced  in  the  outlays,  and  there- 
by induced  tlic  belief  that  he  would  in  good 
fuith  abide  by  his  contract;  and  so  has  this  suit 
been  considered  in  the  court  below  since  th« 
decision. 
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Briefly  stated,  the  caae  is  as  follows:  the 
plaiDti£f  tosUtuted  her  suit  agalDSt  the  defend- 
ants M.  L.  Sledge  and  Josboa  McCany*  execu- 
trix and  executor  of  R.  Don  Wilson,  the  first 
named  being  also  his  devieiee  of  the  lot  which 
the  testator  \b  alleged  to  have  contracted  to 
convey  to  John  W.  Houston,  the  deceased  bus- 
band  of  the  plaintiff,  who  claims  to  be  owner 
of  all  his  estate,  to  enforce  the  specific  execu- 
tion of  the  contract,  and  the  conveyance  of  the 
lot  on  payment  of  the  purchase  money;  the 
said  vendee  having  died  before  any  of  the  notes 
given  to  the  testator  became  due.  The  de- 
fendants do  not  deny  that  such  a  contract  in 
writing  was  made,  but  in  defense  set  up  the 
total  insolvency  and  inability  of  both  the  ven- 
dee and  the  plaintiff  to  make  the  required  p^- 
ments,  in  consequence  of  which  the  plaintiff 
alMiDdoned  all  claim  to  the  lot,  and  united  in  a 

Setition  for  its  sale  to  make  assets  to  meet  the 
abilities  of  the  deceased  intestate  vendee;  and 
the  said  Wilson  entered  into  possession,  and 
expended  a  large  sum  in  the  construction  of  a 
house  and  putting  other  improvements  upon 
the  lot,  making  it  inequitable  now  to  assert  any 
claim  under  the  contract.  To  this  the  plaintiff 
replies,  admitting  the  rescission  of  the  contract 
between  the  plaintiff  and  the  testator,  and,  as 
the  consideration  of  such  rescinding,  alleges 
that  the  testator  agreed  with. her  to  take  back 
the  lot  at  the  contract  price,  and  pay  her  the 
value  of  the  improvements  made  by  the  ven- 
dee, and  to  take,  use,  and  account  for  all  the 
material  then  on  hand  or  contracted  for  by 
him;  and  that  having  demanded  payment  there- 
for, and  been  refused,  she  now  demands  pay- 
ment of  $650  due  under  said  agreement  from 
tiie  defendants,  the  personal  representatives  of 
the  vendor,  the  said  R  Don  Wilson. 

The  action  thus  assumes  a  new  form,  being 
changed  from  one  demanding  a  specific  per- 
formance to  one  for  the  recovery  of  the  money 
agreed  to  be  paid  upon  its  rescission,  and  the  res- 
toration of  the  lot  which  is  a  substitute  for  the 
surrendered  claim  first  made  and  asserted. 
Now,  such  a  change  is  not  such  a  departure 
from  the  code  system  of  pleading  as  necessarily 
to  defeat  the  action,  and  send  the  plaintiff  out 
of  court  to  pursue  her  remedy  upon  the  re- 
scinding agreement,  for  the  vita)  and  essential 
subject  matter  remains;  and  such  an  amend- 
ment accords  with  the  new  practice,  which,  ig- 
noring mere  forms,  aims  to  adjust  and  settle 
controversies  about  the  same  matter  in  a  single 
action,  when  the  other  party  is  not  misled  to 
his  injury  and  damage.  The  defendants,  being 
thus  called  to  answer  the  new  cause  of  action, 
though  set  out  in  the  replication,  treated  as 
virtually  an  amendment  of  the  complaint  (and 
such  association  of  the  pleadings,  in  order  to 
get  at  the  true  cause  of  action,  is  recognized  in 
BuffAe8  V.  WJiitaher,  84  N.  C.  640),  were  enti- 
tled to  answer  the  demand,  and  were  offered 
by  the  court  an  opportunity  to  plead  the  Statute 
of  Limitations,  of  which  they  refused  to  avail 
themselves ;  their  counsel  remarking  that  he 
knew  of  no  rule  of  pleading  that  admitted  such 
a  plea  to  a  replication,  ignoring  its  relation  to 
the  complaint,  as  in  substance  an  enlargement 
of  its  scope  and  operation. 

Thus  consitiered,  the  complaint,  aided  by  the 
subsequent  pleadings,  presents  the  claim  of  the 
plaintiff  in  a  twofold  aspect:  (1)  a  demand  for 
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title  to  be  made  by  the  devisee  of  the  lot,  and 
alternatively  for  (2)  a  Judgment  of  the  ooort 
for  expenses  incurred,  agreed,  in  lieu  thereof 
to  be  paid  by  the  testator  against  his  reprasent- 
ativea.  The  first  claim  la  abandoned,  and  the 
suit  proceeds  upon  the  second.  Now»  both 
grow  out  of  one  transaction,  and  thera  Is  not 
seen  any  reason  why  the  controversy  may  not, 
when  presented  in  proper  form,  be  adjusted  and 
settled  in  a  single  action.  Nearly,  if  not  quite» 
all  the  errors  assigned  on  the  appeal  grow  out 
of  the  assumption  of  the  incongruity  in  the 
pleadings,  while  under  the  present  practice  the 
action  must  be  ascertained  by  an  inspection  of 
them  all.  BoyeU  v.  Vatighan,  79  Jf.  0.  628, 
overruled,  but  not  on  this  point,  on  the  rehear- 
in?,  85  N.  0.  868;  F^rry  v.  Adanu,  98  N.  C. 
167. 

1.  What  has  been  said  is  an  answer  to  the 
exception  to  the  ruling  in  respect  to  the  issues 
proposed  by  the  defendants  to  be  submitted  to 
the  lury,  and  refused,  and  is  alike  applicable  to 
all  the  exceptions  founded  upon  the  supposed 
incoQopatibility  of  the  plaintiff's  pleadinj^ 

2.  The  defendants  introduced  in  evidence 
the  petition  of  the  administrators  of  J.  W. 
Houston,  and  the  proceedinfts  under  it,  for 
the  snie  and  conversion  of  his  interest  in  the 
lot  arisins:  out  of  bis  contract,  and,  we  under- 
stand, rely  on  them  as  an  estoppel  or  transfer 
of  that  interest.  The  answer  describes  the 
suit  as  one  instituted  by  the  testator,  Wilson, 
against  the  plaintiff  and  others,  for  the  sale 
of  the  equitable  interest  acquired  by  the  de- 
ceased vendee  in  the  lot,  and  its  sale  there- 
under for  the  inconsiderable  sum  of  $5.  But, 
in  whatsoever  form  the  action  was  brought 
it  was  intended  to  devest  the  said  equitable  es- 
tate; and  while  not  relied  on,  so  far  as  we  can 
see,  as  a  defense,  does  not  interfere  with  the 
assertion  of  the  plaintiff's  claim  to  compensa- 
tion for  improvements  by  virtue  of  the  testa- 
tor's alleged  undertaking  to  pay  for  them. 

8.  The  defendants  also  insist  that  the  agree- 
ment, whereby  the  vendor  recosmized  his  equi- 
table obligation  to  reimburse  the  expenditures, 
falls  under  the  Statute  of  Frauds,  and,  not  be- 
ing in  writing,  cannot  be  enforced.  We  are 
unable  to  appreciate  the  force  of  this  objection. 
When,  in  a  verbal  contract  for  the  sale  of  lands, 
Uie  vendor  repudiates  it,  and  refuses  to  comply 
with  its  terms  for  this  reason,  he  is  required  to 
return  the  purchase  money  received,  and  ac- 
count for  improvements  which  he  permits  to  be 
put  upon  the  land,  with  full  knowledge  that  the 
vendee  does  this  in  expectation  that  its  terms 
are  to  be  complied  with  by  the  vendor,  and  in 
full  faith  in  his  integrity;  and  this  because  the 
repudiation  of  the  contract,  optional  with  him, 
and  the  acquisition  of  the  fruits  of  the  vendee's 
labor  and  expenditures,  would,  if  tolerated,  be 
a  fraud;  and  thus  the  statute,  instead  of  pre- 
venting, would  become  a  cover  for  fraud.  The 
recognition  of  the  equitable  obligation  growing 
out  of  the  transaction  cannot  impair  its  force 
and  effect  The  contract  involves  no  interest 
in  land,  but  simply  assumes  to  pay  a  sum  of 
money,  because  no  title  or  light  to  land  passes 
from  the  one  to  the  other  party.  The  statute 
has  no  application.  MeCracken  v.  MeOrcbrken, 
SS  N.  C.  272,  and  cases  cited  in  the  opinion  and 
dissenting  opinion  in  the  case. 

4.  The  defendant  M.   L.  Bledge,   devisee, 
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after  yerdld,  throaeh  her  connsel^  now  ten- 
dercd  a  deed  for  the  lot  upon  payment  of  $1,800 
admitted  to  have  been  expended  upon  the  lot 
by  the  vendor,  and  the  porchaae  money,  with 
latereBt  thereon,  unlil  the  surrender  of  potses- 
skm  to  the  vendor,  in  January,  1878,  consent- 
ing to  a  deduction  tberefrom  of  the  interest  on 
the  ram,  $610,  claimed  to  have  been  spent  on 
the  premises  by  the  vendee.  A  deed  was  ex- 
hibited, and  the  plaintiff  introduced  the  regis- 


ter's book,  showing  tlie  title  not  now  to  be  in 
said  defendant,  but  to  have  passed  to  one  Ma- 
lonev.  Tbe  court  ruled  that  the  oiTercame 
too  fate  after  verdict,  and,  the  plaintiff  not  con 
seoting  to  accept  tbe  deed,  the  tender  was  inef- 
fectual. We  concur  in  the  ruling  of  the  courts 
and  overrule  the  exception. 

From  a  careful  review  of  tbe  record  we  find 
no  error,  and  must  (j^rm  (he  judgment.  It  is 
so  ordered. 
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8AMB  «.  STEINWAY  A  H.  P.  R  CO. 
C Fed.  Bep. ) 

The  prtnelple  that  wot  tnlHwgtng  ajrlicle 
or  — »^^fc*«*^  made  before  the  expiratloa  of  a 
patent  cannot  be  used  after  suoh  expiration  does 
not  apply  to  a  combination  of  parts,  which,  on 
being  held  to  mfringe  a  patent  ooverinff  suoh 
combination  merely,  is,  bona  JIde,  broken  up, 
and,  after  the  expiration  of  the  (patent,  reoom- 
btned. 

(October  2A,1888J 

ON  motion  in  equitv,  to  punish  for  contempt 
in  the  alleged  violation  of  an  injunction  re- 
straining the  infringement  of  a  patent  Motion 
denied. 

The  point  raised  sufficiently  appears  from 
tbe  opinion. 

Meeere, ,  Dwnon,  Oiirtis  9e  Pa^^  for 
eoniplainant. 
Meeere,  Frost  ft  Coe  for  defendants. 

liaeombe*  /.»  delivered  the  following  opin- 
ion: 

Complainant's  patent  (Newman,  No.  117, 
198,  July  18, 1871)  is  for  **  the  combination  of 
an  oscillating  platform;  arranged  for  operation 
by  the  weight  of  the  draught  animals  (of  a  horse 
car)  with  a  (horizontally  movins;)  switch."  In 
the  combination  only  was  found  novelty  and  in- 
vention sufficient  to  induce  the  court  to  sustain 
the  patent  Johneon  v.  Fbrty-Second  Si,  M,  d 
8t.  y.  Ave.  B.  Co.  88  Fed.  Rep.  499. 

Rocking  or  oscillating  platforms  generally  and 
as  devices  for  automatic  switches,  were  known 
to  the  art  before  thedateof  Newman's  invention. 
Horizontally  moving  switches  were  lUso  old. 
It  was  only  tile  inventor's  ''ingenious  assem- 
hlinff  of  known  appliances  "  which  Judge  Cose, 
In  the  case  above  cited,  recognized  as  patent- 
able   Ib  the  ctM  at  Bar  the  use  of  several  in-> 


frin^ng  machines  in  defendants'  tracks  being 
shown,  injunctions  were  granted  during  the 
life  of  the  patent.  Thereupon  defendonta 
ceased  the  use  of  the  patented  combination, 
disconnecting  the  oscillating  tables  from  the 
switch  tongues,  and  employing  men  or  boys  to 
operate  the  switches.  Some  weeks,  however, 
after  the  expiration  of  the  patent,  they  substi- 
tuted new  switch  tongues  for  those  in  use  when 
the  inlunction  was  granted,  connected  them 
with  the  oscillating  tables,  and  are  now  using 
the  combination  or  parts  thus  formed. 

ComplainaDt  contends  that  this  is  a  violation 
of  the  injunction,  and  moves  to  punish  defend- 
ants for  contempt.  His  motion  is  based  upon 
the  principle  that  an  infringing  article  or  ma- 
chine made  before  the  expiration  of  the  patent 
cannot  be  used  after  such  expiration,  and  that, 
upon  sufficient  cause  shown,  an  injunction 
asainst  such  use  will  be  indefinitely  continued. 
The  authorities  cited  sustain  this  proposition 
mainly  upon  the  theory  that  the  court  could 
durinff  the  life  of  the  patent  order  the  destruc- 
tion of  the  machine  or  article,  and  that  the  in- 
junction forbidding  its  future  use  is  merely  the 
practical  equivalent  of  such  destruction. 

The  contention  of  tbe  defendant  as  to  the  ef- 
fect upon  tills  proposition  of  Root  v.  Lake  Shore 
Railway  Company,  105  U.  B.  189  [26  L.  ed.  975], 
need  not  be  now  considered.  The  case  at  Bar 
is  not  within  those  authorities.  All  tbe  parts 
of  the  patented  article  were  old,  their  manufact- 
ure, sale,  accumulation  or  use  was  free  to  all. 
The  patentee's  monopoly  extended  only  to  their 
combination.  The  infringing  article  would  be 
destroyed  when  tbe  combination  of  its  parts 
was  broken  up,  and  the  further  destruction  of 
those  parts  themselves  which  were  not  covered 
by  the  patent  would  be  an  interference  with 
defendants'  property  not  warranted  by  any  of 
the  authorities  cited.  The  combination  of  parts 
in  the  defendants'  infringing  articles,  having 
been  once  dona  ^tf  broken  up,  a  recombination 
of  the  old  parts  after  the  complainant's  monop* 
oly  has  expired  will  not  be  enjoined. 

Motion  denied. 


PENNSYLVANIA  SUPREME  COURT. 


PITTSBURGH,  CINCINNATI  &  ST. 
LOUIS  R  CO.,  Pff.  in  En,, 

9. 

James  A.  LYON. 
(-.-Pa. ) 

L  A  regpslttUoB  of  a  ndlroad  eompaay  by 

which,  althouah  a  passenger  may  himself  get  off 
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at  a  remilar  station  or  stopping  place  of  a  pas* 
senger  train,  which  is  just  acron  the  street  from 
the  station  of  another  railroad,  he  will  not  be  sold 
a  ticket  to  that  place  or  his  baflrgage  checked  to 
or  delivered  at  that  station,  but  will  be  compelled 
to  pay  for  a  ticket  to  another  station  a  mile  dis- 
tant* and  go  there  for  his  baggage,  is  unreason* 
able  and  invalid. 

9.  The  reaaon>tolttB—  of  a  gegwlattom  by 
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which  a  rallroaa  oompany  refuses  to  check  hag- 
ga^  to  a  reffular  stopplnir  place  of  a  passenver 
train  is  in  the  province  of  the  court  to  determine 
as  a  matter  of  law. 

8.  Ezemplanr  damag^es  may  be  given  for  the 
refusal  to  sell  a  pasenger  a  ticket  or  to  check  his 
haagage  to  a  regular  station  of  a  passenger  train 
in  pursuance  of  an  unreasonable  regulation  of 
the  company,  which  indicates  a  wanton  disregard 
of  the  rights  of  passengers. 

4.  A  reji^al^iion  which  deprives  the  traveling 
public  of  the  right  to  stop  and  receive  their  bag- 
gage at  any  regular  station  or  stopping  place  for 
the  train  on  which  they  may  be  traveling  is  nec- 
essarily arbitrary,  unreasonable  and  illegal. 

(January  7, 1889.) 

ERROB  to  the  Common  Pleas  of  Washing- 
ton Cnunty  (Stowe,  P.  J-.),  brought  by  the 
defendant  below  to  review  a  Judgment  entered 
on  a  verdict  for  $300,  in  favor  of  the  plaintiff 
below  in  an  action  in  case,  for  damages  for 
the  defendant's  refusal  to  deliver  plaintiff's 
baggage  to  him  at  a  certain  station  on  its  road. 
Ajfirmed, 

The  facts  and  questions  presented  are  saffl- 
dentlj  stated  in  the  opinion. 

Mr,  A.  M.  Todd,  for  plaintiff  in  error: 

The  right  of  a  railroad  company  to  make 
reasonable  rules  for  its  own  protection,  and  for 
the  safety  and  convenience  of  its  passengers, 
has  been  repeatedly  recognized. 

Pa.  B,  Co,  V.  Larwdon,  92  Pa.  22,  and  caf^es 
cited,  p.  27;  Dietrich  v.  Pa.  B.  Oo.  71  Pa.  482; 
Fa,  B.  Co.  V.  Zebe,  88  Pa.  818. 

The  question  of  the  reasonableneas  of  the 
rules  of  a  railway  company,  affecting  third 
peisons,  is  generally  a  mixed  question  of  law 
and  fact;  and  it  is  always  proper  to  submit 
«uch  a  question  to  the  Jury,  under  the  instruc- 
tions. 

Bau  V.  micago  dJST.W.R  Co.W  Wis.  460. 
6ee  also  StaU  v.  Overton,  24  N.  J.  L.  435;  Jeneks 
V.  CoUman,  2  Sumn.  221;  1  Redf.  Railways, 
88;  Com.  v.  Potjoer,  7  Met.  596;  Day  v.  Otoen,  5 
Hich.  520. 

3fe89rs.  A.  W.  ft  M.  O.  Aeheson,  for  de- 
fendant in  error: 

The  recovery  of  exemplary  damages  was 
proper. 

MeBride  v.MeLaughlinfi  Watts,  875;  PhiUips 
T.  Lawrence,  6  Watts  &  8. 154;  McDonald  y. 
asaife,  11  Pa.  881;  Blair  Iron  db  Coal  Co.r. 
Lloyd,  8  W.  N.  C.  108;  Amer  v.  Longstrcth,  10 
Pa.  145;  Nagle  v.  MuUiwn,  84  Pft.  58;  Lake 
8.  db  M.  8.  B.  Oo,  V.  Bosemweig,  4  Cent  Rep. 
712, 118  Pa.  544;  New  Orleans,  J.  db  G.  N.  B, 
€o,  ▼.  RwnA,  86  Miss.  660;  Bait,  db  T,  Tump^ 
Boad  Co.  T.  Boone,  45  Md.  844. 

The  reasonableness  of  a  rule  or  regulation  is 
«  question  of  law  for  the  court  to  decide. 

Rorer,  Railroads,  227  and  note  6;  Taylor, 
Priv.  CJorp.  §348.  See  also  Kmedler  v.  Nor- 
ristoton,  100  Pa.  872;  Lynn  v.  Freemamimrg 
B.  db  L,  Asso.  117  Pa.  13;  Hibemia  F.  Engine 
€o.  y.  Harrison,  98  Pa.  269;  Dietrich  v.  Pa.  B. 
<Jo.l\  Pa.  4ii2;  Learning  v.  Wise,  73  Pa.  176; 
West  Chester  db  P.  B.  Co.  v.  MUes,  55  Pa.  210. 

Sterrett,  J.,  delivered  the  opinion  of  the 
■court: 

One  of  the  questions  presented  for  our  con- 
sideration is  whether  the  regulation  of  the  rail- 
way company  in  conformity  to  which  its 
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agents  refused  to  aell  plaintiff  below  a  ticket  to 
Birmingham  Station,  and  to  check  or  deliver  bis 
baggage  there,  is  unreasonable  and  therefore 
unlawful. 
The  facts  upon  which  that  and  subordinate 

?[uestions  depend  are  undisputed.  It  appears 
rom  the  evidence  that  the  oompany  has  five 
passenger  stations  within  the  corporate  limits 
of  Pittsburgh,  viz.:  Temperanceville,  Point 
Bridge,  Birmingham,  Fourth  Avenue  and 
Union  Depot,  the  eastern  terminus  of  the  road. 
Birmingham  Station,  about  a  mUe  south  of  the 
latter,  and  diagonally  across  the  street  from  the 
eastern  or  terminal  station  of  the  Pittsburgh 
&  Lake  Erie  Railroad^  is  a  regular  stopping 
place  for  passenger  trains,  and  admittedly  the 
most  convenient  point  for  transfer  of  passen- 
gers and  baggage  coming  into  the  city  on 
plaintiff  in  errors  road  and  proceeding  west- 
ward by  tbe  Pittsburgh  &  Lake  Erie  Road^ 
In  March  last  the  time  between  the  arrival  of 
morning  train  on  the  former  and  departure  of 
train  on  the  latter  road  was  ahout  twenty-five 
minutes,  amply  sufficient  to  make  transfer 
from  one  roaa  to  the  other  at  Birmingham  Sta- 
tion. 

At  the  time  above  mentioned  plaintiff  below 
bought  from  the  Pittsburg^  &  Lake  Erie  Com- 
pany's agent  at  Washington,  Pa.,  a  ticket  for 
passage  from  Pittsburgh  to  ^ew  Orleans.  He 
then  applied  to  plaintiff  in  error's  agent  for  a 
ticket  ftx>m  Washington  to  Birmingham  Sta- 
tion, intending  to  proceed  thence  on  his  jour- 
ney without  any  delay  at  Pittsburgh;  but,  be- 
ing informed  that  it  would  be  necessary  for  bim 
to  buy  a  ticket  to  Union  Depot  Station,  he  was 
obliged  to  accept  that  or  nothing.  He  then  re- 
quested that  his  baggage  be  checked  to  Bir- 
mingham St^on,  or  so  marked  that  it  would 
be  delivered  to  him  there.  That  was  also  re- 
fuscKi,  and  he  then  notified  the  baggage  master 
that  on  arrival  of  train  at  that  station  he  would 
demand  and  eipect  to  receive  his  baggage. 
The  demand  was  accordingly  made  but  it  was 
unheeded,  and  the  trunk  was  carried  to  the 
Union  Depot.  The  alternative  was  thus  pre- 
sented of  either  waiting  in  Pittsburgh  until  he 
could  obtain  his  baggage  or  proceeding  on  his 
Journey  without  it  Ue  chose  the  latter, 
stopped  off  at  Cincinnati  and  there  awaited  the 
amval  of  his  baggage,  which  by  his  direction 
was  obtained  and  forwarded  after  him. 

The  reasonable  requests  of  plaintiff  below 
were  refused  by  the  company's  agents  In  obe- 
dience to  previous  orders  from  thdr  ofildal  su- 
periors, and  not  for  tbe  purpose  of  intentionally 
subjecting  him  to  the  inconvenience  and  annoy- 
ance that  necessarily  resulted,  and  which  the 
officer  giving  the  order  must  have  known  would 
^ult  uierefrom.  The  orders  that  were  giyen 
were  not  disowned  by  the  company.  On  the 
contrary,  it  undertook  to  j[ustify  them  as  a 
valid  and  proper  exercise  of  its  power  to  make 
and  enforce  reasonable  rules  and  regulations 
for  the  transaction  of  its  business. 

In  view  of  the  undisputed  evidence  of  what 
occurred,  the  inconvenience,  annoyance  and 
delay  to  which  plaintiff  below  was  arbitrarily 
and  imnecessorily  subjected,  the  learned  Pres- 
ident of  the  Common  Pleas  instructed  the  jury 
that  the  regulation  in  question  was  unreason- 
able and  invalid.  After  reciting  the  facts  h« 
said,  among  other  things: 
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"  The  question  arises  whether  or  not  selling 
tickets  to  a  certain  i)oint,  or  to  the  City  of 
Pittsburgh,  and  allowing  parties  to  get  off  at 
any  of  these  stations  under  a  ticket  which  would 
take  them  to  the  Union  Depot  Station,  thev 
have  a  right  to  lay  down  a  rule  by  which,  al- 
though the  party  might  get  off  himself,  he 
would  be  compelled  to  go  to  the  Union  Station 
for  his  ba^ge.  I  say  such  a  rule  is  unrea- 
sonable, and  one  the  company  had  no  right  to 
make;  and  therefore  the  existence  of  a  rule  of 
that  kind  with  reference  to  passengers  was  a 
violation  of  its  duty.  While  the  inferior  oflS- 
cers  of  the  road  may  be  Justifiable  in  obeying 
the  rule,  yet  it  is  such  a  rule  that  the  company 
had  no  right  to  make;  and  it  becomes  responsi- 
ble in  damages  if  it  undertakes  to  enforce  it  as 
against  paBsengers.  I  put  it  upon  the  broad- 
est gioand.  But  there  is  a  narrower  ground  on 
whKh  it  might  be  put.  It  seems  it  did  allow 
parties  not  only  to  get  off  themselves — because 
that  is  unquestioned— but  it  did  allow  certain 
parties,  commercial  travelers,  parties  holding 
thousand-mile  tickets,  and  on  some  other  occa- 
sions other  parties,  to  get  off  and  take  their 
baggage  off  at  that  point.  But  it  is  immaterial 
whether  or  not  the  party  is  going  by  the  Lake 
Brie  Road  or  going  to  Birmingham  or  wherever 
he  may  go;  it  is  a  question  of  right  so  far  as 
the  citizen  is  concerned,"  etc. 

It  is  contended  that  the  above  quoted  in- 
structions, and  others  of  like  import,  were  er- 
roneous, in  that  they  entirely  withdrew  from 
the  consideration  of  the  Jury  the  reasonableness 
or  unreasonableness  of  the  regulation  under 
consideration,  and  disposed  of  it  as  a  question 
of  law.  While  this  position  is  not  without  the 
sanction  of  respectable  authority,  the  better 
opinion  appears  to  be  at  the  question  is  gend*- 
rally  a  mixed  one  of  law  and  fact 

£k)  far  as  the  reasonableness  of  a  given  ruie 
depends  upon  the  existence  of  particular  facts 
ana  circumstances,  it  is  necessarily  a  question 
for  the  Jury,  under  proper  instructions  from 
the  court;  out,  if  the  facts  are  undisputed,  the 
question  is  a  proper  one  for  the  court.  Old 
Colony  B.  Co.  v.  THpp,  6  New  Eng.  Rep.  886. 
S8  Am.  <&  Eng.  R  K.  Cas.  488,  496.  notes  and 
authorities  there  cited. 

As  was  said  in  Vedder  v.  FeU&ufs,  20  N.  Y. 
126, 181:  "There  are  strong  reasons  why  the 
reasonableness  of  railroad  regulations  should  be 
submitted  to  the  court  as  a  question  of  law 
rather  than  to  the  Jury  as  one  of  fact.  Ordi- 
narily Jurors  are  not  aware,  nor  can  they  read- 
ily be  made  aware,  of  all  the  reasons  calhng  for 
the  rule  •  .  .  What  one  J6rv  might  deem 
an  inconvenient  rule  another  might  approve  as 
Judicious  and  proper.  There  would  be  no  uni- 
formity." 

The  facts  of  the  case  at  Bar  being  indisputa- 
ble, it  was  clearly  the  province  of  the  court  to 
say,  as  matter  of  law,  whether  the  regulation 
in  question  was  reasonable  or  not;  and  it  was 
rightly  held  to  be  unreasonable  and  invalid. 
It  was  of  such  an  arbitrary  and  vexatious 
character  that  no  tribunal,  court  or  Jury  could 
well  declare  it  otherwise. 

Another  question  is  whether  the  case,  as  pre- 
sented by  the  evidence,  is  one  in  which  the  Jury 
should  have  been  restricted  to  actual  or  merely 
compensatory  damages.  We  think  not.  In 
actions  in  contract,  except  promises  to  marry, 
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the  amount  recoverable  Is  limited  to  the  actual 
damages  caused  by  the  breach,  the  measure  be- 
ing the  same  wbetner  the  defendant  fails  to  com- 
ply with  his  contract  through  inability,  or  will- 
f ullj  refuses  to  perform  it.  But  in  torts  the  rule 
is  different;  the  motive  of  the  defendant  becomes 
material.  In  those  that  are  committed  through 
mistake,  ignorance  or  mere  negligence,  the 
ordinary  rule  is  mere  compensation;  but  in 
such  as  are  committed  willfully,  malidousl^  or 
so  neeligently  as  to  indicate  a  wanton  disre- 
gard of  the  rights  of  others,  the  Jurv  are  not 
restricted  to  compensation  merely.  Tliey  may, 
if  the  evidence  justifies  it,  glre  vindictive  or 
exemplary  damages,  such  as  will  not  only 
comi)ensate  the  injured  party,  but  at  the  same 
time  tend  to  prevent  a  repetition  of  Uie  wrong, 
either  by  the  defendant  or  others. 

It  is  claimed  that  the  regulation  complained 
of  was  obstructive  in  its  purpose,  intended  to 

Eleven t  the  transfer  of  passengers  and  their 
aggage  from  plaintiff  in  error's  road  to  a  rival 
railroad.  The  fact  may  be  so.  but  it  is  unnec- 
essary in  this  case  to  inquire  whether  it  is  or 
not.  It  is  enough  to  know  that  the  traveling 
public  have  some  rights,  one  of  which  is  the 
transportation  of  themselves  and  baggage  over 
any  of  the  railroads  of  the  Ck>mmon wealth; 
and  that  includes  the  right  to  stop  and  receive 
their  baggage  at  any  legular  station  or  stop- 
ping place  for  the  traJn  on  which  they  mav  be 
traveung.  Any  regulation  that  depnves  them 
of  thatnght  is  nec^sarily  arbitrary,  unreason- 
able and  illegal. 

The  fact  must  not  be  ignored  that  corpora-' 
tions  are  artificial  persons  created  for  specific 
purposes  and  invested  with  such  and  only  such 
powers  as  are  conferred  by  law.  While  nat- 
ural persons  may  do  with  themselves  and 
their  property  whatever  is  not  forbidden,  arti- 
ficial persons  cannot  rightfully  do  anything 
that  is  not  expressly  or  by  necessary  implicap 
tion  permittea  by  the  law  of  their  being. 
Plaintiff  in  error  was  incorporated  as  a  com- 
mon carrier  of  freight  and  passengers.  As 
such  it  owes  a  du^  to  the  traveling  pubUc 
which  it  cannot  arbitrarily  and  williuily  ig- 
nore. 

It  is  unnecessary  to  further  consider  either  of 
the  specifications  of  error.  The  case  was  cor- 
rectly tried  and  plaintiff  in  error  has  no  Just 
reason  to  complain  of  the  result. 

Judgment  atPrmed, 


FIFTH   NATIONAL   BANK  OP  PITTS 
BURGH,  Flff  in  Err., 

V, 

William  W.  A8HW0RTH. 
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Llf  »  eolleetlii^  bank  smreiiders  a 
oheclE  to  a  bank  on  which  it  is  drawn  and  ao- 

NoxB.— Batilrifio:  reUMon  l)€tween  liarik  amd  de- 
poeitor.  The  relation  between  a  bank  and  its  depos- 
itor ]B  not  that  of  bailor  and  bailee,  but  of  creditor 
and  debtor.  Himstcdt  y.  German  Bank.  40  Ark. 
687.  Deposits  are  the  sums  received  by  the  banks 
from  depositors:  they  are  not  (»pital  stock.  Society 
for  BavinffS  y.  Ooite,  78  U.  S.  6  wall.  604, 18  L.  ed.  897. 
A  bank  wnich  receives  from  one  of  Its  customers  a 
check  on  another  bank,  indorsed  ^Yor  deposit,"  and 
procures  it  to  be  certified  by  the  drawee,  becomes 
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o^itt  ■  caihler'B  check  or  other  obllsitlon  In  Uen 

thcnwf,  tta  UablUtr  -     ■     ' *     - 

much  u  U  It  ~ 
t-  A  banlE  *^ffl<""g  »  eh«ek  fbr  eoUaetton 

has  no  right,  nnlees  ni^idiillf  aathorind  to  do  lo, 
to  accept  BnTthliiK  Ic  lieu  ot  maiKT. 

g.  A  bank  which  has  beoome  liable  to  pay  B  check 
sent  to  It  tor  oolleatlon  bf  naaoD  of  having  ao- 
oepted  a  oaiifaler>i  check  Initead  of  ossh  fnini  the 
buikon  whtoh  It  wu  drawn  ]uM  before  the  latUr 
nupuided  pBTinent,  oanaot  claim  the  benefit  of 
•ny  p«7>neiit  made  In  the  meaa  time  to  the  pajee 
<tf  the  oheok  by  the  drawer. 

(January  T.  189.) 

PRROR  to  Common  Pleas  Ko.  S  of  ADe- 


TOT  of  the  platoliff  below  In  an  actioii  in  case, 
for  $2,623.20,  with  ioleroBt  from  Haj24, 1884. 
Affirmtd. 

Ob  Maj  20,  1884,  T.  J.  Watson  delivered  to 
ABbnoTtD,  the  plaintiff  below,  bis  check  on 
the  Penn  Bank  of  Plitghuryh,  for  $3,632.26. 
On  the  same  day  Ashwortb  indorsed  the  check 
and  delivered  it  to  the  Firth  Natiooal  Bank  of 
Pitlabuivh,  the  defendant  twlow,  with  which 
he  kept  his  Qccouatai  a  depositor.  The  check 
was  credited,  and  in  due  course  preteuted  to 
Ihe  Penn  Bank  for  payment,  but  that  baok 
having  shut  its  doors  In  the  mean  time,  it  was 
not  paid.  The  Fifth  NaUooal  caused  tbe 
check  to  be  protested  for  nonpayment,  and 
charged  It  back  to  Asbwortb's  account.  Of 
this  aciion  of  tlie  bank  Ashworth  had  full  no- 
tice On  May  23,  1884,  the  Penn  Bank  opened 
its  doois  afaOTtly  before  8  P.  iU,  but  that  fact 
did  not  come  to  the  knowledge  of  the  PMith 
National  until  the  next  day.  On  May  24(Sat- 
nidav)  tbe  Fifth  National  sent  the  Asbworth 
cbeck,  with  some  other  proieeled  checks  held 


by  ft,  to  tbe  Penn  Bank,  and  recdved  in  letura 
Iberefmr  a  caahler**  check  for  the  aMrcguto 
amount  of  all  (be  check«  sent  np.  Tim  cash- 
ier's check  on  the  same  day  was  depodled  In 
tbe  Tradeamen's  Bank,  tbrotigti  which  the  Fifth 
Nalioiial  cleared,  bat  on  Monday,  Hay  26,  th» 
Penn  Bank  closed  its  doors  tbe  second  time, 
without  paying  any  of  the  checks  upon  Itcom- 
Infc  through  tbe  clearing  boose  on  that  morning. 
Ash  worth's  rl^t  to  recover  was  reaisled  vpoa 
the  groand  (1),  that  Hie  defendant,  nnder  all  tbo 
drcumstances  of  tbe  cue,  had  acted  with  dtw 
diligence;  and  (2)  that  be  bad  ratified  tbe  actioii 
of  the  detei>dant  It  was  also  claimed  that  if 
be  was  entitled  to  recover,  be  could  iwt  reoonr 
$1,02S,  which  bad  been  paid  lo  Um  by  Watson, 
the  maker  of  the  check,  on  account  of  it,  im- 
mediately after  the  flnt  suspension  of  tbe  Penn 


other  banks  of  the  ctly,  bad  been  requested  br 
tbe  Farmers'  Depodt  National  Bank,  throngn 
which  bank  tbe  Penn  Bank  cleared,  to  not  send 

the  protested  checkR separately iQlolheclearing 
bouse,  but  to  consolidate  them  in  the  shape  of 
a  casbici's  cbeck  or  memorandum  and  send 
tbal,  and  in  pursuance  of  [bat  request  tbe  Fifth 
National  Bank  exchanged  the  prolesled  checks 
held  by  it,  including  the  checii  sued  on,  for  a 
cashier  s  check  or  memorandum  check.  This, 
as  twariog  on  the  question  of  diligence  in  the 

This  offer  was  objected  to  "because  the 
plaintiff  is  not  a  petty  to  the  transaction  aitd 
bad  no  notice  of  it,  and  as  incompetent  and 

Irrelevant." 
Tbe  objection  was  sustained  and  the  evidence 

-  The  plaintiff  subniltted  the  following  point. 


at  once  liable  to  the  depoattor,  as  tor  money  hod  : 
and  received.  National  Com.  Bank  v.  Hlller.  77 
Ala.l6S.  AoolleotlnB  bank  ordinarily  becomes  tbe 
owner  of  money  ooUacted  tiy  it  for  Its  oorrespond- 
•Dt.  an^  oonaeqnentJy.  a  debtor  for  tbe  amount 
ooUectsd,  imder  OblisatlMi  to  pay  on  demand,  not 
The  IdCDOoal  moner  received,  bat  a  sum  egnid  tn 
lesalvalue.  PlantenBuikv.DnlonBuik,»II.B. 
IS  Wall  US  (n  L.  ed.  *m. 

Bank  u  coBceHna  ooenL  When  an  otdlaatton  Is 
lodgea  with. a  bonk  for  collection,  tbe  baok  be- 
oomMtbeaMDtof  the  payee  or  oblwee  to  receive 
payment.  Ward  v.  8m^,  U  D.  S.  T  WoiL  «T  (IS 
i>ed.l07.)  TbeooUeoUnsbanklstheasaitotthe 
'""irofjbenote.^and  in  notrasetlieu|entottfae 


i  one  bank,  of  a  bill  to  be  oaUect«d  in  anotlier.  Is 
a  common  iisoffe.  and  the  duty  of  tbe  bank  receiv- 
ing- Buch  bill  Is  precisely  the  same  whoever  may  be 
the  owner;  and  If  unwiUIni  to  undertake  the  col- 
lection, tbe  duty  ousht  (o  be  declined.  Bank  of 
Wsihlnston  v.Trii^t,  n  n.  &  1  Fet.  a>  (TI.  ed.  nt. 
Ko  fpeoal  oontract  belns  made,  and  do  special  In- 
struction belnar  given,  a  bank  recelvintr  note  tor 
collection  la  bound  tomakeseasoiiable  demand,  and 
alve  notice  of  di^onor.  Fatwni  v.  HercnnUle  Bank, 
rapick.SHO.  It  U  falls  to  demand  payment  of  a  blU 
held  for  collection.  It  makes  tbe  bill  1(8  own,  and 
becomes  liable  for  the  amount.  Bank  of  Wnshhuc- 
ton  v.  Triplett. »  D.  8. 1  Pet.  85  (7  L.  ed,  87l;  Bird  v. 
la.  State  Bnnk.  g8C.S.esC!3L.ed.r- 

Aoenrfi tmplnvai  ^n  a." "" 

a  collection  aa«iit,  i ' 

of  coltciUonTltsixw 


_.    v7wiep.  Ofu.  8.  WbTS  LedTa^f. "  A  bank 

rc-.'i'ivlne  a  cUcvk  fur  collccllon  Is  bound  to  trans- 
mit tlie  Bime  to  on  Independent  ajtenl.  for  coltec- 
2  L.  n.  .V. 
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"  That  under  all  the  evidence  in  the  cause  the 
plaintiff  is  entitled  to  recover  the  sum  of 
$9,<K23.26  with  interest  thereon  from  May  d4, 
1884,  and  the  Juiy  are  instructed  to  find  a  ver- 
dict in  his  favor  accordingly. 

Jtmeer.  Affirmed,  if  the  Jury  believe  the 
evidence. 

The  Jury  returned  a  verdict  for  the  plaintifF 
for  $8,095.15,  being  the  amount  claimed,  with 
interest;  and  judgment  tiaving  been  entered 
thereon,  defendant  took  this  writ,  assignin? 
as  error  the  rejection  of  its  offer  of  evidence  and 
the  affirmance  of  plaintiff's  point,  as  above 
stated. 

Meun.  Knox  Sa  Reed  and  John  S.  Fer- 
fl^nson*  for  plaintiff  in  error: 

When  a  check  is  received  on  Saturday,  the 

Eiyee  has  unUl  the  close  of  banking  hours  on 
onday  to  present  it. 

MeadY,(ii»u>eU,  9  Mod.  60;  (/BrienY.  Smith, 
06  U.  8. 1  Black,  09  (17  L.  ed.  64). 

Presenting  a  check  and  having  it  certified  is 
not  a  demand  for  the  money  deposited. 

Girard  Bank  v.  Bank  qf  Penn  Tiop.  89  Pa. 
92. 

If  the  holder  of  a  check  present  it  for  the  sole 
purpose  of  ascertaining  whether  the  signature 
IS  genuine,  or  whether  the  drawer  had  funds  to 
his  credit,  or  merelv  to  be  identified,  and  with- 
out intending  to  demand  payment,  it  is  not 
such  a  demand  for  payment  as  will  release  the 
drawer 

tHmp^on  ▼.  PadiUi  Mut.  L.  Ins.  Oo.  44  Cal. 
189. 

By  the  certification  of  a  check  the  drawer  is 
not  discharged. 

mekjwd  V.  Fint  Nat.  Bank,  42  ID.  288. 

Delay  in  presenting  a  check  does  not  dis- 
charge the  maker  unless  he  is  damaged  there- 
by. 

Case  V.  Morris,  81  Pa.  100. 

If  the  maker  has  withdrawn  from  the  bank 
his  entire  deposit  against  which  tl^e  check  is 
drawn  he  is  not  injured  by  any  delay  in  pre- 
senting It. 

Emay  T.  Hobstm,  68  Maine,  82. 

Mr.  Jr.  M«  Sionor,  for  defendant  in  error: 

The  law  of  the  case  is,  that  the  surrender  of 
plaintiff's  check,  and  a(Kseptanoe  of  the  other, 
was  followed  by  all  the  legal  conseouences  of 
actual  payment  and  puts  the  defendant  below 
in  Just  the  same  predicament  as  if  plaintiff's 
check  had  been  paid  in  good  current  funds,  and 
it  had  them  now  in  its  vault. 

See  Essex  Ckmniy  NaU  Bank  v.  Bank  cf  Mont- 
real,  7  Biss.  193. 

Presenting  a  check  for  payment  and  accept- 
ing a  certificate  as  good  is  equivalent  to  pay- 
ment 

Smith  Y.  Miller,  48  N.  Y.  176. 

Where  the  holder  of  a  check  presents  the 
snme  to  the  drawee  when  due  and  procures  it  to 
be  certified  instead  of  paid,  it  is  as  between  him 
and  the  drawer  a  payment,  and  the  latter  is 
discharged  from  liability  thereon. 

First  Nat.  Bank  v.  Leaeh,  62  K.  Y.  850; 
Morse.  Banking,  2d  ed.  §  247.  See  also  Oom- 
mereial  Banky.  (Jnian  Bank,  11  N.Y.  208. 

If  a  holder  is  a  mere  agent,  be  has  no  right, 
unless  specially  authorized  so  to  do,  to  accept 
anything  else  in  lieu  of  money. 

'Oraydcn  v.  Patterson,  18  Iowa,  258,  and  cases 
cited;  Story,  Prom.  Notes,  §§  115,  889. 
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If  the  holder  of  a  draft  receive  payment  there- 
of in  the  banker's  notes  instead  of  cash  and  the 
banker  fail,  the  drawer  will  be  dischar^^. 

Story,  Prom.  Notes,  §8d9,  note. 

An  agent  especially  employed  to  receive  pay- 
ment in  money  cannot  vary  from  his  authority 
in  receivinff  a  bill. 

MeOuUoS^Y.  MeKee,  16  Pa.  294,  citing  Ward 
V.  Ehans,  2  Ld.  Raym.  980,2  Salk.  442;  Hays 
V.  Lynn,  7  Watts,  624;  Story,  Agency,  115, 
451. 

He  can  only  receive  payment  in  money 
{Ward  V.  Smith,  74  U.  S.  7  Wall.  447,  19  L. 
ed.  207):  and  hence  any  depreciation  in  specific 
bills  received  by  a  bank  are  its  own  loss  and 
not  the  loss  of  its  customer. 

Marine  Bank  v.  Ihdtm  Bank,  69  U.  S.  2 
Wall.  232  (17  L.  ed.  785);  MfrcJianU  Nat.  Bank 
Y.  Goodman,  1  Cent.  Rep.  427,  109  Pa.  422. 


i» «/.,  delivered  the  opinion  of  the 
court: 

It  is  safe  to  say,  as  a  general  rule,  that  when 
a  bank  receives  a  check  frum  one  of  its  deposit- 
ors tor  collection,  it  must  return  him  the  check 
or  the  money.  It  is  also  equnlly  clear  that  if 
the  collecting  bank  surrenders  the  check  to  the 
bank'  upon  which  it  is  drawn,  and  accepts  a 
cashier's  check,  or  other  obli^tion,  in  lieu 
thereof,  its  liability  to  its  depositor  is  fiired—as 
much  so  as  if  it  had  received  the  cash.  It  has 
no  right,  unless  specially  authorized  to  do  so,  to 
accept  anything  in  lieu  of  money.  For  the 
latter  proposition  it  is  sufficient  to  refer  to 
Merchants  Nat.  Bank  y, Goodman,  1  Cent.  Rep. 
427, 109  Pa.  422;  MaHne  BankY.  FuUon  Bank, 
«9  U.  S.  2'WalL  252  [17  L.  ed.  7851;  Ward  v. 
Smith,  74  U.  S.  7  Wall.  447  [19  L.  ed.  207]; 
MeOuOoeh  v.  MeKee,  16  Pa.  289;  Commercial 
Bank  v.  Union  Bank,  11  N.  Y.  208;  Oraydon 
v.  Patterson,  18  Iowa,  258. 

When  payment  of  the  check  in  ouestion  had 
been  refused  by  the  Penn  Bank,  and  it  had  been 
duly  protestea,  the  Fifth  National  Bank  of 
Pittsburgh,  in  this  case  the  collecting  bank  and 
defendant  below,  could  have  relieved  itself  from 
liability  by  returning  the  dishonored  check  to 
the  plaintiff  below  who  had  deposited  it,  or  it 
might,  perhaps,  have  called  upon  the  latter  for 
instructions  as  to  any  further  proceeding;  and 
had  it  received  and  followed  such  instructions, 
I  am  unable  to  see  how  any  liability  could  have 
attached  to  it.  Neither  of  these  modes  was 
pursued.  The  defendant  retained  the  check, 
and  made  a  further  attempt  to  collect  it.  The 
plaintiff  alleges  that  in  doing  so  the  defendant 
railed  to  use  due  diligence,  and  has  thereby 
rendered  itself  liable  to  him  for  the  debt. 

The  check  in  question  was  passed  through 
the  clearing  house  on  May  21, 1884,  but  was  not 
paid,  the  Penn  Bank  closing  its  doors  on  that 
day.  It  was  opened  again  on  Friday,  May  28, 
at  about  8  o'clock  P.  M.  It  remained  open  all 
the  next  day  (Saturday),  but  closed  finally  on 
the  following  Monday  morning.  AU  the  clai  ms 
presented  against  it  on  Saturday  were  paid;  the 
ckecks  that  came  through  the  clearing  house 
on  Monday  were  not  paid.  The  defendant 
bank  sent  this  check,  with  others,  to  the  Penn 
Bank  on  Saturday,  and  received  what  has  been 
called  a  cashier's  check  for  the  aggregate 
amount. 

The  check  in  controversy  was  for  $2,622.26, 
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drawn  by  T.  J.  Watson,  and  was  delivered  to 
the  Penn  Bank  when  the  cashier's  check  was 
taken.  It  was  chained  up  acain  to  Mr.  Wat- 
son's account  in  the  Penn  Bans,  and  was  phiced 
on  file  there  with  the  usual  marks  of  cancella- 
tion upon  it,  and  is  still  retained  by  that  bank. 
The  cashier's  check  was  sent  to  the  clearing 
house  on  Monday,  and  when  it  reached  the 
Penn  Bank  the  latter  had  finally  closed  its  doors, 
and  shortly  thereafter  made  an  assignment  for 
the  benefit  of  its  creditors. 

We  need  not  discuss  the  question  whether  the 
defendant  failed  to  exercise  due  diligence  in  not 
sending  the  dishonored  check  through  the  clear- 
ing house  on  Saturday.  That  it  could  have 
been  done,  and  was  doue  by  some  other  parties, 
distinctly  appears  by  the  evidence,  and  is  not 
dif^putecL  We  think  the  defendant  bank  fixed 
its  liabilities  bv  surrendering  the  check  to  the 
Penn  Bank  and  accepting  the  cashier's  or  teller's 
check  of  that  bank.  As  between  the  defendant 
and  its  depositor,  this  amounted  to  payment 

The  plaintiff  has  neither  his  check  nor  his 
money  Watson's  account  with  the  Penn 
Bank  was  good  when  the  check  was  charged 
up  to  him.    I  am  unable  to  see,  therefore,  that 


the  plaintiff  has  any  remedy  againflt  dther 
Watson  or  the  Penn  Bank. 

It  was  alleged,  however,  that  in  any  event  the 
defendant  should  have  credit  for  the  sum  of 
$1 ,025, which  it  is  said  Watson  paid  the  plaint- 
iff on  account  of  this  check  after  the  same  had 
been  protested.  There  is  no  assignment  of 
error  which  specifically  covers  this  point,  nor 
was  the  court  below  asked  to  so  instruct  the 
jury  by  8ny  point  or  written  request  appearing 
m  this  record.  It  is  true  the  second  assign- 
ment of  error  is  perhaps  broad  enough  to  cover 
it.  The  fact  remains,  nevertheless,  that  there 
was  no  request  for  the  specific  instruction  re- 
ferred to.  Nor  are  we  able  to  see  bow  it 
would  have  benefited  the  defendant  had  it  been 
asked  for.  The  equities,  if  any  existed,  be- 
tween the  plaintiff  and  Watson,  could  not  have 
been  settled  by  their  banks.  The  collecting 
bank  could  have  demanded  no  less  than  the  face 
of  the  check,  and  Uie  Penn  Bank  was  bound  to 
honor  the  check  for  its  full  amount,  if  in  funds. 
It  may  be  Mr.  Watson  may  have  a  claim  against 
the  plaintiff  in  case  the  check  is  paid,  but  that 
does  not  concern  the  defendant  bank. 

Judgment  c^fflrmed. 


MICHIGAN  SUPREME  COURT. 


PEOPLE  OF  the  State  of  MICHIGAN. 

«. 

George  H.  80ULE,  Appt. 
(....Mioh*....) 

L  A  club  properly  ornAlaed  in  good  faith 
under  Act  No.  22  of  tfie  Public  Acts  of  1888, 
cannot  purchase  liquors  by  the  quantity  and  dis- 
tribute them  among  its  members,  Teoeiving  paj 
therefor  as  they  are  distributed  by  the  fflass,  the 
proceeds  to  go  into  the  treasury  of  the  club,  to  be 
used  in  purchasing  other  liquors  or  in  paying  ex- 
pensea.  without  being  liable,  under  the  Laws  of 
Michigan,  to  pay  a  retail  tax  for  selling  such  liq- 
uors and  exhibit  the  tax  receipt. 

t.Tlie8ervaiitat  agents  and  employes  of 

a  club  engaged  in  the  business  of  purchasing  liq- 
uor by  the  quantity  and  selling  it  to  its  members 
by  the  glass,  who  are  engaged  as  such  In  said 
business,  if  they  have  not  paid  the  tax,  are  equaUy 
liable  with  their  principal  therefor;  and  under  tne 
Liquor  Law  of  1887,  p.  458, 8  24,  they  may  be  in- 
formed against  as  principals. 

(February  20, 1889.) 

I?RH<)R  to  review  a  jud^ent  of  the  Kent 
J  Ciicuit  Court,  oonvicting  respondent  of 
having  sold  liquor  at  retail  without  having  first 
paid  the  tax  and  posted  up  the  tax  receipt. 
Afflrmed, 
The  facts  fully  appear  in  the  opinion. 


Mmn,  Itgglewtom  A  MeBrlde  for  rfr- 
spoodent,  appelant. 

Mettn.  8.  V, &•  Trowlirldset  AtipOen,, 
and  William  J.  Stuart*  /Vm.  Ai^.,  for  the 
People,  appellees. 

Horse*  J.,  delivered  the  opinion  of  the 

court: 

The  respondent  was  informed  against  in  the 
Kent  County  Circuit  Court  for  engaging  in  the 
business  of  selline  at  retail,  spirituous,  malt, 
brewed,  fd^mented  and  vinous  liquors  without 
first  having  paid  to  tLe  county  treasurer  the 
tax  provided  by  law  therefor,  and  without 
having  received  from  the  county  treasurer 
and  posted  up  in  his  place  of  business  a  tax 
receipt,  the  said  Soule  not  being  a  druggist,  etc 

He  was  tried  and  convict  ea  of  the  offense 
charged,  and  this  case  comes  to  this  court  for 
review  on  exceptions. 

The  facts  admitted  in  the  case,  and  upon 
which  conviction  was  had,  are  as  follows: 

"  On  March  5, 1888,  the  '  New  Era  Club  of 
Qrand  Rapids'  was  duly  incorporated,  pur- 
suant to  Act  No.  22  of  the  Public  Acts  of  1888. 
of  this  State,  and  during  the  month  of  Septem- 
ber, 1888,  said  club  occup^ied  rooms  in  a  build- 
ing at  No.  841  South  Division  Street,  in  said 
city,  for  club  purposes;  that  the  rooms  were 
lea^  by  the  club  at  a  rent  of  $36  per  month; 
that  respondent  was  a  member  of  the  club  and 
its  treasurer  and  manager,  in  the  employ  of 
the  club;  that  among  the  provisions  kept  by  the 


KoTB.— Social  chUw,  Tn  TennrsRee  a  club  is  liable 
ander  the  statute  for  a  tax.  Tbdu.  Club  v.  Tax. 
Dist.  7  Lea,  291.  But  where  liquors  were  kept  for  the 
use  of  the  memberj  and  the  stook  was  kept  up  by 
monthly  dues  the  club  was  not  liable.  Tenn.  Club  v. 
D wyer,  11  Lea.  452.  Social  cl ubs  for  le^Umate  pur- 
poses are  authoiized  by  the  statute;  and  when  ap- 
proved by  a  Justice  of  tne  supreme  court  of  the  dis- 
trict m  WD  ion  the  club  is  located,  a  certificate  may 
be  filed  and  theclub  inoorporated.    Under  such  or- 
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ffanlzations  the  property  of  the  ulub  becomes  the 
Joint  property  of  its  members,  and  the  furnishinflr 
of  liquors  or  wines  to  the  members  by  the  steward 
is  not  a  violation  of  the  statute,  and  the  entertain- 
ment of  a  flrucst  or  friend  by  a  member  with  wlnea 
or  liquor  at  the  club  house  would  be  no  more  of  a 
violation  of  the  statute  than  It  would  it  such  enter- 
tainment was  given  at  his  private  reeiden.^.  Peo- 
ple V.  A  ndrews.  20  N.  Y.  8.  R.  409,  citina,  to  the  same 
effect,Com.v.Bwlir,  6  New  Bng.Bep.177, 145  liaas.U0. 


1889. 
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dub  for  Its  memben  was  Hanor— spirituous, 
malt,  brewed,  fermented  and  vinous — which 
the  respondent,  as  such  employ^,  purchased 
for  the  club,  out  of  the  club  funds,  on  the  order 
of  the  club,  and  kept  in  said  dub  room  for  the 
dub,  and  Uiat  he,  as  such  employe,  dispensed 
said  liquors  to  members  of  the  club,  as  they 
onlled  for  it,  by  the  glass,  the  members  pay- 
ing for  the  same  five  cents  for  a  glass  of  beer 
or  poor  dgar,  and  ten  cents  for  a  glass  of  other 
liquor  or  a  good  dgar;  and  the  money  so  received 
was  by  him  placed  in  the  treasury  of  the  dub 
and  iised  by  the  club  to  pay  its  current  ex- 
penses and  replenish  the  stock  of  the  club,  and 
that  members  claimed  and  exercised  the  right — 
as  they  were  permitted  by  the  rules  of  the  dub 
—to  bring  with  them  to  the  club  room  friends 
who  were  not  members,  and  to  buy  from  the 
dub  stock,  and  give  to  such  friends,  any  of  said 
Hquors  by  the  glass,  to  be  drank  in  the  club 
rooms;  and  that  respondent,  as  employe  of  the 
dub,  dispensed  such  Hquors  on  demand,  and 
that  such  disposition  of  liquors  and  dgars  was 
carried  on  toroughout  the  whole  month  of 
September,  1888,  and  that  neither  said  dub, 
any  of  Its  members  nor  said  respondent  paid 
the  tax  prescribed  by  law  for  engaging  in  the 
business  of  selling  at  retail,  spirituous,  malt, 
brewed,  fermented  or  vinous  liquors,  nor  were 
any  of  them  druggists,  nor  was  said  place  where 
aaid  dub  was  held  a  drug  store/' 

The  Circuit  Judge  instructed  the  Jury  that  a 
dub  like  this,  although  legally  organized  under 
the  laws  of  this  State,  enRAged  in  part  in  pur- 
chasing liquors  in  quantity  for  the  use  of  the 
club,  and  having  it  dispensed  to  its  members 
by  a  servant  of  the  dub,  they  paying  for  it  as 
they  recdve  it,  is  as  much  legally  bound  to  pav 
the  tax  and  exhibit  the  receipt  as  is  a  retail 
dealer  in  such  liquors;  that  the  purchase  of  liq- 
uor by  a  club  and  selling  it  out  to  its  mem- 
bers at  retail  for  the  usuafprices  paid  therefor 
in  saloons  and  bars,  or  the  vending  of  such  liq- 
uors to  members  to  be  presented  to  friends  of 
members  by  way  of  treats,  constitutes  engaging 
in  the  business  of  selling  at  retail  such  liquois, 
for  which  the  club  is  obliged  to  pay  the  tax 
and  obtain  and  exhibit  the  receipt.  And  that 
if  the  dub  was  engaged  in  the  business  as  afore- 
said, withont  having  paid  said  tax,  then  its  serv- 
ants, agents  and  employes,  engaged  as  such  in 
said  business,  if  they  have  not  paid  the  tax,  are 
equally  liable  with  their  principal  ther^or. 
Ajid  further  as  follows: 

*'  Under  this  instruction,  if  you  find  that  re- 
spondent, acting  as  the  treasurer  of  thi^  club, 
at  the  tfme  charged  in  the  information,  kept  in 
his  possession  the  liquors  of  the  club,  and  sold 
such  liquors  out  to  the  members  at  retail,  and 
that  such  club  and  respondent  did  not  pay  the 
tax  required  b^  law  to  be  paid  by  persons  en- 
gaged in  sellmg  sudi  liquors  at  retail,  and 
were  not  druggists,  then  the  respondent  would 
be  guilty  of  the  offense  charged." 

The  counsel  for  the  respondent  contend: 
Jlrst,  that  the  club  is  not  liable  for  the  tax;  t/ee- 
ond,  if  the  club  is  obliged,  under  the  law,  to 
pay  the  tax,  the  ret^pondent  cannot  be  held  u|}- 
der  the  evidence  as  principal. 

The  dement  of  bad  faith  in  the  organization 
of  this  dub  which  has  Ifen  made  to  play  an 
important  part  in  the  disposition  of  the  main 
ouesuun  involved  here,  by  some  of  the  counts, 
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seems  to  be  eliminated  xTom  this  record.  The 
question  Is  fairly  raised  whether  a  dub,  prop- 
erly organized,  and*  in  good  faith,  under  Act 
No.  22  of  the  Public  Acta  of  1883,  can  dis- 
tribute liquors  among  its  members,  receiving 
pay  for  such  liquors  as  they  are  distributed  by 
the  glass,  the  proceeds  to  fo  into  the  treasury 
of  uie  club,  to  be  used  m  purchasing  other 
liquors  or  in  paying  exj^nses,  without  being 
liable  under  the  laws  of  this  State  to  pay  a  retail 
tax  for  selling  such  liquors. 

There  is  a  diversity  of  opinion  among  the 
authorities  on  this  question. 

Before  examining  the  same  it  seems  to  us  to 
be  proper  to  examine  the  policy  of  our  present 
laws  on  the  subject  of  the  sale  of  intoucating 
liquors. 

In  1875  the  Legislature  repealed  the  Prohibi- 
tory Law,  which  had  been  on  trial  for  twenty 
years,  and  adopted  in  its  stead  the  prindple  of 
restriction  and  taxation  of  the  liquor  traffic. 

This  method  of  dealing  with  the  sale  of  liq- 
uors has  prevailed  up  to  the  present  time. 
This  dub  was  formed  in  March,  1888,  while 
the  Local  Option  Law,  since  declared  inopera- 
tive by  this  court,  was  upon  the  statute  books, 
and  apparently  liable  to  enforcement.  It  can- 
not, however,  in  the  light  of  this  record,  be  said 
that  this  dub  was  organized  for  the  express 
purpose  of  evading  thu  law;  nor  is  it  to  be  con- 
sidered in  the  determination  of  this  case. 

The  Local  Option  Law  was  never  in  force  for 
a  moment  in  Kent  County,  and  no  election  was 
held  or  called  under  that  Act  The  Tax  Law 
was  in  full  force  and  effect  at  the  time  of  the 
organization  of  this  dub,  and  at  the  time  of 
the  sales  of  liquor  complained  of  in  this  pros- 
ecution. 

The  law  provides  for  the  payment  of  a  tax 
by  retail  dealers  in  liquors,  ana  a  retail  dealer 
is  defined  as  follows:  "Retail  dealers  of  spir- 
ituous or  intoxicating  liquors,  and  brewed, 
malt  and  fermented  liquors,  shall  be  held  and 
deemed  to  include  all  persons  who  sell  any  of 
such  liquors  by  the  dnnk,  and  in  quantities  of 
three  gallons  or  less,  or  one  dozen  quart  bottles 
or  less,  at  any  one  time,  to  any  person  or  per- 
sons.'?   Sec.  2,  Act  No.  813,  P.  A.  1887. 

Upon  the  "business  of  selling''  liquors  at 
retail  the  tax  is  fixed  at  $500  per  annum. 

Any  person  or  persons  engaged  in  the  busi- 
ness of  selling  liquors  without  the  payment  of 
the  tax  in  full  are  deemed  to  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  more  $200  aud  costs 
of  prosecution,  or  by  imprisonment  in  the 
county  jail  not  less  than  ten  days  or  more  than 
ninety  days,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court  Sec.  8, 
Act  No.  813,  P.  A.  1887. 

This  provision  of  the  law  was  not  aimed  at 
saloons  or  public  bars  alone;  but  it  is  further 
provided  in  the  Act  that  "All  saloons,  restau- 
rants, bars  in  taverns  or  elsewhere,  and  all  other 
{>Iaccs,  except  drug  stores,  where  any  of  the 
iquors  mentioned  in  this  Act  are  soldT,  or  kept 
for  sale,  either  at  wholesale  or  retail,  shall  bv' 
closed  on  the  first  day  of  the  week,"  etc.  Sec. 
17,  Act  No.  813,  Pa.  1887. 

It  must  be  held,  I  think,  that  the  liquors 
purchased  and  kept  by  this  dub  were,  before 
they  were  dealt  out  to  the  members,  the  property 
of  the  corpoi  ullon.  ^N  hen  the  liquor  way  passed 
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by  tho  agent  of  the  corporation,  the  respondent 
it  this  case,  over  to  the  individual  member,  it 
became  his  property  and  was  a  sale  to  him,  as 
he  paid  for  it  when  it  was  delivered  to  him. 
He  could  then  do  with  it  as  he  pleased,  drinlc  it 
himself,  give  it  to  a  friend  to  drink  or  throw  it 
away. 

Being  sold  within  the  quantity  prescribed  by 
statute,  it  was  a  sale  b;^  retail;  and  the  corpo- 
ration or  its  agent  making  a  business  of  it,  the 
sales  constituted  the  "business  of  selling'*  by 
retail. 

The  law  includes  all  persons,  and  the  places 
of  sale  prohibited  without  the  payment  of  the 
tax  are  not  limited.  It  reaches  a  club  house, 
or  a  private  house,  as  weU  as  a  saloon  or  tav- 
ern. The  object  of  the  law  is  to  tax  the  busi- 
ness wherever  found  or  by  whom  carried  on. 

We  are  cited  to  some  cases  which  are  sup- 
posed to  support  the  contention  of  respondent, 
which  we  will  now  notice. 

The  Supreme  Court  of  Massachusetts  has 
twice  passed  upon  similar  organizations.  In 
the  first  case,  "Several  membera  formed  a 
club  of  which  the  defendant  was  a  member; 
they  advanced  a  certain  sum  of  money  each, 
which  was  put  into  a  common  fund;  the  de- 
fendant Wad  chosen  agent  of  the  club,  and 
under  instructions  of  the  club  purchased  liquore 
and  refreshments  for  the  club;  the  fund  was 
taken  by  the  defendant  and  invested  for  them« 
and  a  certain  number  of  checks,  of  the  amount 
of  five  cents  each,  were  delivered  to  each  mem- 
ber of  tiie  club  to  the  extent  of  the  money  ad- 
vanced by  each;  these  checks  were  transferable 
only  to  other  membera  of  the  club;  upon  pres- 
entation of  the  checks  by  any  member  to  the 
defendant  he  would  deliver  to  that  member 
liquor  of  the  dub  to  the  amount  of  the  check 
presented." 

Upon  distributing  the  liquor  in  this  manner 
it  was  calculated  that  the  liquor  would  so  far 
overrun  the  amount  to  be  delivered  upon  the 
checks  as  to  leave  in  undelivered  liquor  about 
25  per  cent  of  the  original  cost.  This  the  de- 
fendant had  for  his  aSrvices  and  the  use  of  his 
room  for  the  club. 

The  court  held  that  "If  the  liquon  really 
belong^  to  the  club,  and  had  been  pre- 
viously purchased  by  them,  or  on  their  account, 
of  some  person  other  than  the  defendant,  and 
if  he  merely  kept  the  liquora  for  them«  and  to 
be  divided  among  them  according  to  a  previous- 
ly arranged  svstem,  these  facts  would  not  Jus- 
tify the  jury  in  findine  that  he  kept  and  main- 
tained a  nuisance  witnin  the  meaning  of  the 
statute,"  which  declared  that  the  keeping  and 
maintaining  of  a  tenement  used  for  the  illegal 
keeping  and  illegal  sale  of  liquora  should  be 
punished  as  a  common  nuisance. 

"On  the  other  hand,  if  the  whole  arrange- 
ment were  a  mere  evasion  and  the  substance  of 
the  transaction  were  a  lending  of  the  money  to 
the  defendant,  that  he  might  buy  intoxicating 
liquors  to  be  afterwards  sold  and  charged  to  the 
associates,  or  if  he  was  authorized  to  sell  or  did 
Kcll,  or  keep  any  of  the  liquore  with  intent  to 
Kcll,  to  any  persons  not  membera  of  the  club, 
he  might  well  be  convicted."  Com.  v.  Smith, 
102  Mass.  144. 

This  decision  was  apparently  j^unded  upon 
the  theory  that  in  the  case,  as  first  supposed, 
there  would  he  no  s«iieof  the  liquora,  but  sim- 
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ply  a  distribution  of  the  common  property 
equally  among  the  membera  of  the  association 
or  corporation  club. 

This  is  not  the  case  at  Bar.  There  la  no  equal 
distribuiion  of  common  property  here  among 
the  membera  of  the  club,  but  a  sale  by  the  club 
to  the  individual  member  without  any  reference 
to  his  share  in  the  common  fund,  or  the  stock 
of  liquora  owned  in  common  by  the  club. 

In  the  case  of  the  CommantceaWi  v.  Pomphret, 
187  Mass.  564,  the  club  was  or^nized  on  a 
similar  basis  with  the  one  considered  in  102 
Massachusetts,  except  that  instead  of  distribut- 
ing to  each  memier  in  the  first  place  checks 
representing  the  full  value  of  his  share  in  the 
common  stock,  a  steward,  who  was  paid  for 
his  services,  kept  checks  for  sale.  Each  mem- 
ber, upon  Joining  the  club,  paid  an  admissdon 
fee  of  $1  and  received  a  card  certifying  his 
membership.  The  money  thus  obtained  was 
used  in  buymg  liquors.  The  steward  furnished 
the  checks,  each  representing  five  cents,  to  indi- 
vidual membera  in  such  numbera  as  were  called 
for  and  received  pay  for  them  at  five  cents 
each. 

The  steward  w&s  complained  against  for 
keeping  intoxicating  liquora  with  intent  unlaw- 
full V  to  sell  the  same,  and  was  convicted  in  the 
trial  court 

The  supreme  court  held  that  the  law  had  not 
undertaken  to  prohibit  the  drinking  or  buying 
of  intoxicating  liquor,  or  the  distribution  of  it 
on  severalty  among  pereons  who  owned  it  in 
common;  and  that  if  two  or  more  peraons  unite 
in  buying  intoxicating  liquor,  and  then  dis- 
tibute  it  among  themselves,  they  do  not  violate 
the  statute,  and  the  intent  with  which  they  do 
this  is  immateriaL  The  court  assumed  "that 
tho  liquora  were  owned  in  common  by  the 
membera;  that  they  were  furnished  only  to 
membera;  and  that  they  were  kept  by  the  de> 
fcndant  as  one  of  the  membera  and  as  steward 
of  the  association,"  and  granted  a  new  trial. 

It  does  not  appear  that  either  of  the  dube  In 
these  cases  was  incorporated. 

In  Tennesaee  Clvh  v.  Dwffer,  11  Lea,  453, 
the  club  was  incorporated  under  the  laws  of 
that  State  for  literary  and  social  purposes.  In 
the  charter  of  the  club  it  was  provided  that 
"The  general  welfare  of  society,  and  not  indi- 
vidual profit,"  was  the  object  of  the  associa- 
tion; "and  hence  the  membera  are  not  stock- 
holdere  in  the  legal  sense  of  the  term,  and  no 
dividends  or  profits  shall  be  divided  amonff  the 
membera."  The  initiation  fee  was  $50  and  the- 
monthly  dues  $8.  The  club  was  used  as  a 
home  except  for  lodging,  and  some  of  its  mem- 
bera spent  much  of  their  time  there  every  day. 
No  one  but  membera  of  the  dub  had  admission 
to  the  same  save  friends  of  membera  living  and 
residing  outside  of  Shelby  County  in  which  the 
club  was  situated.  One  of  its  leading  features 
was  musical  entertainments  by  amateun,  at 
which  the  daughtera  and  lady  friends  of  the 
membera  participated.  Periodicals  and  leadi  ng 
newspapera  were  taken  and  kept  in  the  reading 
room,  and  a  general  library  of  books. 

Amonff  other  things  the  club  kept  a  small 
stock  of  liquora,  wines  and  cigan,  which  were 
dispensed  to  the  membera  at  a  price  fixed  by  a 
governing  committee,  not  with  a  view,  how- 
ever, of  making  any  protit,  which  was  expressly 
forbidden  by  the  charter,  but  simply  ior  uue 
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aooommodatioii  and  coiiTenience  of  its  mem- 
beiB.  The  money  paid  for  refreshmentB  was 
reinvested  by  the  secretary  of  the  club  in  like 
ref rediments  used  and  ooDsumed  by  its  mem- 
bers. The  liquors  and  refreshments  were  in 
the  charge  and  custody  of  an  officer  and  servant 
of  the  dab,  who  attended  to  wait  on  its  mem- 
bers. 

The  oonrt  found  that  the  object  of  the  sale 
of  the  liquors  was  not  for  the  purposes  of  prof- 
it, but  merely  for  the  purpose  of  covering  the 
outlay  in  the  purchase  thereof  by  the  corpora- 
fiou,  and  the  expense  attending  upon  thekeep- 
ini' and  servinur  thereof  at  the  club  bouse. 

The  club  was  held  not  liable  to  pay  a  tax  as 
a  retail  dealer  in  liquors  on  the  ground  that  the 
liquors  were  not  kept  for  sale  to  the  public  or 
as  a  trafflo,  being  purchased  out  of  the  com- 
mon fund  and  kept  for  the  exclusive  use  of  the 
members  of  the  club,  and  not  sold  for  or  at  a 
profit. 

It  was  determined  that  "the  mode  of  sale," 
as  it  is  termed,  to  the  members  at  a  rate  fixed  by 
the  governing  committee  of  the  club  is  only  in 
fact  an  equitable  and  convenient  mode  of  dis- 
tributing refreshments  to  its  members,  which 
arc  provided  by  the  club  for  them  exclusively. 
And  it  was  squarely  held  that  such  a  club  had 
the  right  to  purchase  and  keep  liquors  at  its 
club  rooms  for  the  use  of  its  members,  and  to 
distribute  it  among  them  in  any  method  it 
might  deem  proper,  and  to  raise  funds  for  the 
purpose  of  replenishing  by  assessments  upon  its 
members;"  and  further  that  the  mode  adopted 
bv  the  Tennessee  Club,  of  the  "form  of  a  sale" 
aioDe  to  its  members  of  such  a  quantity  for  so 
much  money,  could  be  nothing  more  than  a 
mode  adopted  of  assessing  each  member  in  pro- 
portion to  the  amount  he  consumed. 

Kot  satlsfiedt  however,  with  this  reason  for 
its  decision^  the  ooort  reviewed  the  Statutes  of 
Tennessee  on  the  subject  and  held,  from  its 
oonstruction  of  the  same,  that  the  Len^lature 
did  not  intend  to  impose  a  tax  as  retail  dealers 
upon  dubs  organizea  and  conducted  as  was  the 
club  in  question  in  the  case. 

In  Bnm  ▼.  BtasU,  06  Md.  6M,  the  court  of 
appeals  in  that  State  held  that  the  License  Laws 
for  sale  of  liquors  did  not  apply  to  social  clubs. 
In  this  case  the  corporation  was  known  as  the 
"Concordia"  and  the  persons  arrested  for  vio- 
lation of  a  "Sunday  Law"  were  the  president, 
secretary  and  treasurer  of  the  corporation. 
The  statute  provided  that  no  person  should 
"sell,  dispose  of  or  barter  .  .  .  any  spirituous 
or  fermented  liquor,  cordials,  lager  beer,  wine, 
dder,  or  any  other  goods,  wares  or  merchandise 
whatsoever'  on  the  Sabbath  Day,  "commonly 
called  Sunday;"  nor  should  any  dealer  in  any 
of  the  artides  give  away  the  same  on  that  day, 
under  a  penalty. 

Seim  and  uie  others  were  indicted  under 
three  counts:  one  chareing  them  with  "selling 
beer;"  and  one  with  msposing  of  "beer  to  one 
Springer  on  Sunday,"  and  the  last  count  with 


"giving  away"  beer  as  a  "licensed  dealer." 
The  third  count  was  abandoned  on  the  trial. 

The  "Concordia"  was  incorporated  under  the 
general  incorporation  law  of  the  State.  By  its 
charter  the  society  was  dedicated  to  ttie  intel- 
lectual, moral  and  social  improvement  of  its 
members,  the  refinement  of  their  tastes  and  the 
development  of  good  feeling  among  them.    It 
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is  to  "transact  no  business  of  any  kind  what- 
soever for  the  purpose  of  making  any  profit, 
directly  or  indirectly,  for  itsdf  or  its  members." 
Its  sources  of  income  were  set  forth  to  be:  (1) 
money  loaned  to  build  club  house  by  its  active 
members;  (2)  entrance  fee  of  $10  for  each  new 
member;  (8)  annual  fee  of  $80  for  each  mem* 
ber;  (4)  money  paid  by  members  for  what  re- 
freshments and  liauors  they  get  at  the  club 
house;  (5)  such  additional  assessments,  fines 
and  penalties  as  may  be  imposed  upon  the 
members. 

These  moneys  are  expended  in:  (1)  paying 
current  expenses  of  the  corporation;  (2)  if  there 
is  any  balance,  in  paying  the  interest  on  the 
loan  of  money  to  builu  club  house. 

Liquors  are  bought  by  the  corporation  and 
kept  in  the  dub  house  in  the  charge  of  a 
steward,  an  empIoy6  of  the  corporation.  The 
members  of  the  club,  and  no  other  persons, 
can  get  what  liquors  they  want  on  any  day, 
Sundays  included,  by  calling  for  them  and 
paying  a  price  fixed  by  the  regulations  of  the 
corporation.  This  price  is  fixed  and  paid,  not 
for  profit,  but  to  cover  the  outlay  for  liquors 
and  the  expense  of  keeping  and  serving  them 
at  the  club  house. 

The  sale  to  Springer,  who  was  a  member  of 
the  dub,  of  a  glass  of  beer,  for  which  he  paid 
five  cents,  the  price  fixed,  and  which  he  then 
and  there  drank,  was  proven  on  the  day  charged 
hi  the  indictment. 

The  court  hdd,  as  before  said,  that  the 
license  laws  of  the  State  had  never  been  con* 
strued  as  applicable  to  social  clubs,  for  the  rea- 
son that  such  a  transaction  as  above  described 
is  not  a  sale  within  the  meaning  of  the  license 
laws;  that  the  society  was  not  an  ordinary  cor- 
poration, but  a  voluntary  assodaiion  or  club 
united  for  social  purposes — each  member  must 
be  dected,  and  each  is  Joint  owner  of  the  prop- 
erty and  assets,  and  entitled  to  the  privileges 
of  the  sodet7  as  long  as  he  remains  a  meml^r. 
Among  these  privileges  is  that  of  partakine  of 
the  provisions  and  refreshments  provided  for 
the  use  of  the  members.  "These  are  not  sold 
to  him  by  the  cofporation,  but  furnished  to 
him  by  the  steward,  upon  his  pay  ins  into  the 
common  fimd  what  is  eouivalent  to  the  cost  of 
the  article  furnished;  ana  what  is  so  paid  is  ex* 
pended  in  keeping  up  the  supply  for  the  use  of 
the^members.  Such  a  transaction  is  not  a  bar- 
ter or  sale  in  the  way  of  trade." 

There  is  also  an  English  case  on  this  subject 
— (TmjTv.  Evans,  L.  R.  8  Q.  B.  Div.  878.  The 
question  was  submitted  whether  the  "Gros- 
venor  Club"  was  liable  under  an  Act  providing 
that  "No  person  shall  sell  or  expose  for  sale  by 
retail  any  intoxicating  liquors  without  bdng 
duly  licensed  to  sell  the  same." 

The  club  was  a  bona  fide  one  properly  con- 
stituted. The  obiects  were  "social  intercourse 
mutual  and  moral  improvement,  aided  by  lec- 
tures and  rational  recreation."  One  object  was 
also  to  keep  the  members  away  from  the  public 
house. 

The  members  could  obtain  food  and  refresh 
ments  in  the  club,  and  wine  and  spirits  on  pay- 
ment. The  produce  of  such  sales  went  into 
the  funds  of  the  club.  The  club  had  no  license 
to  sdl.  A  member  of  the  club  was  shown 
on  a  certain  day  to  have  purchased  a  bottle  of 
whisky  and  a  bottle  of  pale  ale  for  which  he 
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paid.  The  T)ar  man  wrapped  the  bottles  up  in 
paper  and  the  member  carried  them  away  out 
of  the  club  openly  and  without  concealment. 

It  was  also  shown  that  liquor  to  the  value  of 
$200  was  sold  annually  to  the  members  for  con- 
BumpttoQ  "off  the  premises,"  and  that  there 
was  a  profit  on  the  sales  to  the  amount  of  88 
per  cent  on  the  original  cost 

The  court  held  that  the  member  buying  the 
liquor  was  an  owner  of  the  property,  together 
witLi  all  the  other  members  of  the  club.  Any 
member  was  entitled  to  obtain  the  goods  on 
payment  of  the  price.  "A  sale  involves  the 
elements  of  a  bargain.  There  was  no  bargain 
here,  nor  anv  contract  with  Graff  (the  bar  mon) 
with  respect  to  the  goods."  "Foster"  (the 
member  who  purchased  the  liquor)  "was  act- 
ing upon  his  nghts  as  a  member  of  the  club, 
not  by  reason  of  any  new  contract,  but  under 
his  old  contract  of  association,  bv  which  he 
subscribed  a  sum  to  the  funds  of  the  club,  and 
became  entitled  to  have  ale  and  whisky  sup- 
plied to  him  as  a  member  at  a  certain  price 
.  .  .  There  was  no  contract  between  two  per- 
sons, because  Foster  was  vendor  as  well  as 
buyer.  Taking  the  transaction  to  be  a  pur- 
chase by  Foster  of  all  the  other  members'  shares 
in  the  goodn,  Foster  was  as  much  a  co-owner 
as  the  vendor.  I  tliink  it  was  a  transfer  of  a 
special  property  in  the  goods  which  was  not 
a  sale  within  the  meaning  of  the  statute." 

On  the  other  hand,  the  selling  or  distributing 
of  Uquora  bv  similar  clubs,  or  through  their 
aeencv,  has  been  held  by  other  courts^ to  be  in 
violation  of  statutes  prohibiting  the  sale  of 
liquors.  State  v.  Mereer,  82  Iowa,  405-407; 
State  V.  Tx>ekyear,  95  N.  C.  688;  Martin  v. 
State,  59  Ala.  85;  IHdcart  v.  People,  79  111.  86; 
Marmont  v.  State,  48Ind.  21. 

In  &£Ue  ▼.  Loci  year,  supra,  the  "Capital 
Ciub"  was  organized  and  carried  on  almost 
identically  the  same  as  the  corporation  in  Ten- 
neme  Ciub  v.  Dwyer,  11  Lea,  452;  Mquors  were 
deliveied  in  the  same  wav  and  procured  and 
pp.id  for. ,  both  by  the  dub  and  its  members, 
u|)Qn  almost  precisely  the  same  plan.  It  was 
held  to  be  a  sale,  and  that  "all  the  elements  of 
an  executed  contract"  were  present.  "The 
corporate  body,  a  legal  entity  and  the  owner 
of  the  liquor,  thiough  its  servant,  the  defend- 
ant, delivers  it  to  the  purchaser  at  his  call  and 
receives  a  fixed  compensation  in  money  there- 
for. The  property  in  the  eoods  passes  and 
vests  in  the  purchaser,  and  the  money  paid  is 
received  for  and  becomes  the  property  of  the 
club.  Can  there  be  any  doubt  that  a  corpora- 
tion may  make  contracts  and  deal  with  a  cor- 
porator precisely  as  with  a  stranger,  and  valid 
obligations,  capable  of  enforcements,  be  thus 
formed  between  the  parties?" 

The  sale  was  held  to  be  within,  and  in  viola- 
tion of,  the  Local  Option  Act  of  that  State,  the 
county  in  which  this  club  was  located  having 
adopted  prohibition  under  said  Act. 

In  Marmont  v.  State,  iupra.  Chief  Justice 
Buskirk  in  his  opinion  says:  "As  the  keg  of 
beer  when  purchased  belong  to  the  society 
the  question  arises  whether  the  society  by  its 
agent  could  make  a  valid  sale  of  such  lieer  to 
the  persons  composing  the  society.  We  kuow 
of  no  principle  of  law  which  forbids  it."  It 
was  therefore  held  a  sale  within  the  meaning 
of  a  prohibitory  sialuie. 
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I  shall  not  quote  further  from  the  cases 
which  support  the  position  that  the  corporation 
in  the  case  at  Bar  was  selling  liquor  at  retail, 
within  the  meaning  of  the  statute. 

It  appeare  to  be.  a  simple  and  unanswerablo 
proposition  that  the  liquor  was  in  the  first  place 
owned  by  the  corporation  as  corporate  property, 
the  same  as  an^  person  ndght  own  it;  tliat 
when  it  was  dehvered  to  a  member  of  the  cor- 
poration for  money  paid  to  the  corporation,  or 
its  agent,  and  going  mto  the  funds,  it  was  a  sale 
to  that  member  the  same  as  if  it  had  been  passed 
to  a  stranger  to  the  corporation  in  the  same 
^ay ;  and  the  liquor  by  such  sale  then  becomes 
the  al»olute  property  of  the  member  the  same 
as  if  he  had  purchased  it  in  a  aaloon,  or  at  any 
other  place  where  it  is  sold. 

The  reasoning  which  I  have  given  in  the 
cases  cited,  by  which  such  a  transaction  is  held 
not  to  be  a  sale,  seems  to  me  to  be  unsound, 
strained  and  sophistical. 

In  only  one  case,  to  wit:  Com,  v.  Smith,  103 
Mass.  lA,  is  there  to  my  mind  even  the  sem- 
blance of  good  reasoning.  But  in  that  case  the 
association  was  not  incorporated  and  the  per- 
sons uniting  together  eacn  put  in  an  equal 
amount  of  money  in  the  first  place,  and  were 
given  an  equal  number  of  checks  to  represent 
their  share  in  the  liquora,  which  they  could 
take  upon  presentation  of  thehr  checks.  This 
transaction  was  quite  plausibly  denominated  a 
distribution  of  the  liquors  and  not  a  sale. 

But  that  case  is  not  the  one  here  before  us,  as 
heretofore  shown. 

Counsel  for  respondent  admits  that  under 
section  24  of  the  Liquor  Law  (P.  A.  1887,  p. 
458)  Soule,  as  clerk,  aeent  or  servant  of  "The 
New  Era  Club,"  would,  under  the  proof  in  this 
case,  be  liable  as  principal  under  the  statute; 
but  they  Insist  that  he  should  have  been  in- 
formed against  as  such  agent,  derk  or  serv- 
ant. 

We  do  not  think  so.  The  respondent  is 
found  at  a  place  of  business  engaged  in  the  sale 
of  liquors  at  retail  without  hainng  paid  the  tax. 
In  his  defense  be  shows  that  he  is  so  selling  as 
agent,  derk  or  servant  of  a  corporation  which 
has  not  paid  the  tax  or  complied  with  the  stat- 
ute. 

By  his  own  showing,  under  section  24  he 
makes  himself  liable  as  a  principal;  andtibe  in- 
formation is  ^ood  against  him  as  laid. 

Tlie  ermvietum  wae  proper,  and  the  Court  6#- 
low  is  directed  to  proceed  to  Judgment  thereon. 

The  other  Justices  concurred. 


John  S.  HANES  &  Co.,  a  Corporation, 

Appt,, 

Edwm  WADEY  and  Nevflle  C.  Mder. 

(....Mich I 

1.  A  meehanlcs'  lien,  given  by  statute, « liable 
always  to  be  modtfleil,  altered  or  repealed  by  the 
same  power  that  created  ft.  Being  only  a  means 
forenfurclngrthe  payment  of  a  debt  arlsinff  from 
the  performaDce  of  a  contract,  it  is  not  a  vested 

NOTB— 8ee  Best  v.  Baumgardner,  1  fj.  K  A.  858, 
and  Dote:  Titusville  Iron  WurlcB  v.  Keystone  OU  Co. 
1  L.  U.  A.  aoL 


Hahjbs  ft  Co.  Y.  Wadbt. 
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riglit  Irat  may  be  teken  away  without  ImpairiDir 
tbe  obligatkrai  of  tho  oontnust. 

2.Tlie  speelal'  oweptloB  In  MtehlMii 
Pnblfte  Aeta  1887f  No.  870»  ropeallnrror- 
mer  atatutes  aa  to  meohanios*  Uens,  by  whloh  pro- 
oftfMUnga  pendlnff  are  iaye(i»  shows  olearly  the 
loffislatlve  iDtent  to  save  nothing  eiae;  and  a  lien 
wbiob  no  steps  had  been  taken  to  Uxor  enforce  is 
notaaYed. 

(January  11, 1881k) 

ERROR  to  the   Circuit  Court  of  Wayne 
Goiinty  (ReillT,  /.)»  ^  review  a  Judgment 
in  an  action  to  enforce  a  mechanics'  Den.    AJ- 


The  facts  and  qoestions  presented  are  stated 
in  the  opinion. 

Mr.  BL  £•  Spaldinff*  for  plaintiff,  appel- 
lant: 

The  lien  arising  under  the  Law  of  1885,  be- 
comes forthwith  a  vested  right — "a  vested  in- 
terest ivhich  it  is  equitable  that  tiie  govern* 
mentsbonld  protect'^ 

Cooley,  Const  Lim.  4th  ed.  44a 

A  Tested  light  of  action  is  property  in  the 
same  sense  in  which  tangible  things  are  prop- 
erty, and  is  equal]|y  prot^ted  against  arbitral 
interfereoce. 

Id.  449. 

A  statutory  mechanics'  lien  becomes  vested 
bj  furnishing  tbe  materials  and  dhinot  be  de- 
•tioved  by  a  subsequent  repeal  of  the  statute. 

IFsaeer  ▼.  MU,  10  Kan.  eOO;  Bb  Bopt  Mining 
(h.  1  Bawy.  710.  See  BtrtuheH  v.  uikoaiukee 
db  M.B.O0.  19  Wis.  07;  WaboMk  4t  E,  Canal 
(h.  ▼.  iB^flfs,  07  U.  8.  2  BUu^,  448  (17  L.  ed. 
ftn};  Wade,  Retroactive  Laws,  g  178. 

Frequently  eitlier  by  general  law  or  by 
special  contract  provision  the  stockholders  of  a 
corporation  sie  made  individually  responsible 
to  mditors of  tbe  corporation.  It  is  settled  that 
a  law  repealing  such  provision  is,  as  to  exist- 
ing creditors^  void  as  impairing  the  obligation 
ofcotttnicla. 

Bdwthame  ▼.  OOtf,  00  U.  S.  2  Waa  10  (17 
L.  ed.  770);  CkmaniY.  VanSe/iaiek,%iBaxh.  87; 
Coming  v.  MeOtiUough^  1  N.  Y.  47;  Bnwn  v. 
mu^coek,  80  Ohio  St  007;  Prmdeni  Sae. 
Intt.  ▼.  Jaek$on  Piaee  Skating  A  B.  Bink,  62 
Mo.  602.  See  Breitung  v.  Lmdauer,  87  Mich. 
281,288. 

This  doctrine  is  equally  applicable  to  the  case 
at  bar. 

Mr.  Willie  O.  Olskrke,  for  defendant 
Meier,  appellee: 

Mechanics'  Lien  Laws  are  in  derogation  of 
the  common  law  and  are  strict! v  construed. 

Budleu  V.  Toledo  etc  A  Co,  (Mich.)  0  West 
Ren.  884. 

The  lien  under  the  Law  of  1885  did  notarise 
unto  at  vety  least  a  statement  had  been  filed  in 
the  register  of  deeds'  office. 

Pub.  Acts  1886, 8  2,  p.  294. 

The  same  constructioD  was  given  to  the  Stat- 
ute of  1870  0)eing  How.  Stat  §§  8877,  8878) 
hi  Steean  v.  Hdeomb,  58  Mich.  O'iO. 

Mecbnolcs*  liens  not  perfected  fall  with  a 
repeal  of  the  law. 

Bailey  v.  Mamm,  4  Minn.  650;  DuwMl  ▼. 
BvfweU.  8  Minn.  84;  Frost  v.  lUiUy,  64  Maine, 
846;  Woodbury  v.  Orimes,  1  Colo.  100.  bee 
Templeton  v.  Home,  82  111.  401. 

A  citizen  has  no  vested  right  to  any  particu- 
lar remedy. 

2L.R.A. 


Coolev,  Const.  L.  828;  Cairo  dF.ROo.  v. 
Heeht,  (to  U.  S.  108  (24  L.  ed.  423);  Tennestee 
V.  Sneed,  90  U.  S.  09  (24  L.  ed.  010). 

One  lien  on  several  lots  is  not  good. 

Qiapin  v.  Persee  db  B,  Paper  Worke,  80  Conn. 
401;  aUigUman  v.  MeBride,  17  UL  800;  Dailei 
Lumber  db  Mfg.  Co,  v.  Waeeo  Woolen  Idjg.  Co.  8 
Greg.  527,  580, 581 ;  Pliillips,  Mechanics^ Liens, 

H\.  294,  295,  §  203;  FitMerdld  v.  Thomae,  01 
o.  499;  Fitamatfick  v.  Thomae,  Id.  512;  Fit^ 
patriek  v.  fltomae,  70  Mo.  618;  Mqjor  v. 
CoUiM,  11  Bradw.  058;  Culver  v.  Elv>ai,  78 
lU.  530;  Baihbun  ▼.  Hayford,  6  AUen,  400: 
Morrii  Countu  Bank  v.  Boekaway  Mfg,  Co.  10 
N.  J.  £q.  150;  Jamee  v.  Van  Horn,  89  N.  J. 
L.  858.    See  2  Jooes.  Liens,  g  1812,  p.  291. 

Inchoate  rights  ffenerally,  derived  under  a 
statute,  are  lost  by  Its  repeal,  unless  saved  by 
express  words  in  tne  repealing  statute. 

Butler  V.  Pakiur,  1  Ilill,  824;  Wateon  v. 
New  York  Cent  B.  Co.  47  N.  Y.  167. 

Tbe  following  cases  holding  adversely  to  this 
defendant  are  cited  that  the  consideration  of 
this  subject  by  the  court  may  be  as  complete  as 
counsel  can  make  it 

Skyrme  v.  Occidental  MiU  db  Min.  Co,  8  Nev. 
220;  Capron  v.  Hrout,  11  Nev.  804;  McCrea  v. 
Craig,  28  CaL  622;  Ainetie  v.  Kofin,  10  Oreg. 


The  case  in  8  Nevada  explains  Be  Biape 
Mining  Co.  1  Sawy.  710,  cited  by  appellant 
The  later  statute  is  shown  to  be  a  consolidation 
of  two  older  statutes,  and  not  a  new  one. 
Aindie  v.  Kohn  Is  explained  by  the  statutes  on 
which  it  rests.  The  Statute  of  1874,  S  18,  p. 
112,  gives  a  lien  before  notice  U  filed.  The 
new  Statute  of  1885  (§  80S2,  Uiirs  Ann.  Laws 
of  Oregon,  p.  1090)  saves  all  Hens  so  acquired. 
Also,  in  Nevada,  MecbanicR*  Lien  Laws  are 
construed  liberally  and  not,  as  in  Michigan,  in 
derogation  of  the  common  law. 

S^frme  v.  Oeddentat  MM  d  Min,  Co.  8  Nev. 
219. 

Mechanics'  liens  not  perfected  fall  with  the 
repeal  of  the  law. 

Donaidaon  v.  0^ Connor,  1  £.  D.  Smith,  095. 


I,  /.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  furnished  lumber  to  the  de> 
fendant  Wadcy,  who  had  contracted  to  build 
two  bouses  upon  contiguous  lots  for  the  de- 
fendant, Meier.  All  tbe  lumber  was  furnished 
before  September  17,  1887»  excepting  one  bill, 
of  $39.30,  which  wasdelivcred  October  0,  1880. 

The  plaintiflP  undertook  to  en  force  a  statutory 
lien  for  the  value  of  the  lumber  in  tbe  Circuit 
Court  for  the  County  of  Wavne  under  and  by 
virtue  of  Public  Acts  No.  270  of  1887.  The 
court  found  that  only  the  last  item  came  under 
the  Act  of  lb87,  which  took  cHect  September 
28,  18IJ7,  and  directed  a  verdict  for  the 
pinintills  in  said  sum  of  $89.80,  and  gave  tbe 
defendants  full  costs.  The  plaintiff  comes  to 
this  court  on  error. 

Its  counsel  admits  that  only  $89.80  of  the 
lumber  was  furnished  after  the  Act  of  1887 
took  effect,  but  claims  that  the  plaintifT  ob- 
tained a  lien  for  the  balance  under  the  statutes 
in  force  when  tbe  same  was  delivered  to  the 
contractor;  that  tiie  lien  under  the  two  laws  is 
substantially  tliC  same,  the  difference  bein^  in 
the  procedure  for  enforcement;  that  the  lien  of 
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the  plaintiff  became  vested  under  the  Law  of 
1885  at  the  time  when  the  lumber  was  for- 
nisbed;  and,  firtt^  that  this  rested  lien  was  aot 
intended  to  be  taken  away  by  the  Statute  of 
1^7:  and,  iecond^  that  the  Legislature  could 
not  so  take  it  away  if  they  intended  to  do  so. 

It  is  admitted  that  at  the  date  of  tbe  going  in- 
to effect  of  the  Law  of  18H7  no  steps  whatever 
had  been  taken  to  fix  or  enforce  any  lien,  and 
the  first  notice  was  filed  October  28,  1887. 

The  Act  of  1887  contained  a  repealing  clause, 
as  follows:  '*Acl  258  of  the  Session  liaws  of 
1879,  relative  to  mechanics'  liens,  and  all  Acts 
amendatory  thereof,  and  all  laws  inconsistent 
with  the  provisions  of  this  Act,  are  hereby  re- 
pealed, except  as  to  proceedings  now  pending, 
which  shall  be  concluded  in  the  same  manner 
as  though  this  Act  had  not  been  passed." 

The  Statute  of  18b5  is  amendatory  of  sec- 
tioni  8377  to  and  including  8881  of  Howell's 
Statutes,  which  sections  are  the  Statutes  of 
1879.  It  needs  no  argument  to  show  that  the 
exception  to  the  repealing  clause,  as  it  reads, 
declares  the  intent  of  the  Legislature  to  save 
onlv  Buch  liens,  then  existing,  in  which  notice 
had  been  filed,  or  proceedings  for  enforcement 
taken,  before  September  28,  1887,  the  dav  the 
law  took  effect.  The  special  exception  shows 
clearly  the  legislative  mtent  to  save  nothing 
else.  This  is  a  well  known  rule  of  statutory 
construction.  It  will  also  be  noted  that  the  Law 
of  1886  provided  for  the  enforcement  of  the  lien 
in  chancery;  and  such  method  of  enforcement 
is  retained  by  this  saving  clause  in  all  proceed- 
ings pending  at  the  time,  while  the  lien  under 
the  Act  of  1^7  is  to  be  enforced  in  a  suit  at 
law. 

Nor  can  It  be  claimed  that  the  plaintiff  ac- 
quired a  vested  right  under  the  Law  of  1885. 
The  lien  is  bestowed,  not  to  create  a  debt  or 
charge,  but  to  create  a  remedy — a  means  to  col- 
lect a  debt.  This  remedy,  that  the  Legislature 
has  created  in  derogation  of  the  common  law, 
it  can  take  away,  and  no  one  can  have  a  vested 
right  to  any  piuticalar  remedy.  The  counsel 
for  the  appellant  dtea  some  cases  which  sustain 
his  claim  that  the  lien  of  his  clients  became 
vested  as  soon  as  the  materials  were  fomished, 
and  could  not  thereafter  be  destroyed  by  the 
Legislature  without  impairing  the  ooligalaon  of 
the  oontract  under  which  t&B  defendants  re- 


ceived and  the  plaintiff  furnished  the  lumber. 
The  most  notable  case  is  that  of  Weaver  v.  8dU^ 
10  Kan.  609. 

But  the  weight  of  authority  is  decidedly 
against  this  claim.  The  lien  given  by  statute 
is  no  part  of  the  contract.  Wit  bout  the  statute 
creating  the  lien,  the  debtor  was  bound  to  pay 
the  creditor  the  same  as  he  would  be  with  the 
lien.  He  had  before  this  the  common-law 
remedies  to  enforce  the  collection  of  his  debt. 
The  statute  giving  him  a  lien  does  not  take 
away  any  remedy  under  the  common  law,  but 
adds  another,  by  fixing  a  lien  upon  the  premises 
in  case  he  sees  fit  to  enforce  iL  This  lien  does 
not  grow  out  of  the  contract,  but  depends  en- 
tirely upon  the  statute  for  its  existence.  It  de- 
rives its  validity  fiom  positive  enactment  of 
the  Leirislature,  and  is  liable  alwa3'S  to  be  modi- 
fied, altered  or  repealed  by  the  same  power  that 
created  it. 

It  is  true,  one  may  contract  to  furnish  the 
materials^  in  view  olihe  law  as  it  exists  at  the 
time;  but  he  furnishes  the  same,  nevertheless, 
with  notice  that  the  law  is  subject  to  the  will 
and  control  of  the  Legislature.  The  lien  is  but 
a  means  for  enforcing  the  payment  of  the  debt 
arising  from  the  performance  of  the  contract — 
aremedv  given  by  law;  which  remedy,  not  be- 
ing of  tlie  essence  of  the  contract,  is  entirely 
within  the  cbntrol  of  the  law-making  power  by 
whose  authority  it  was  given  life.  The  ri^ht 
to  a  particular  remedy  is  not  a  vested  ri^ht. 
Cooley,  Const.  Lim.  oth  ed.  443;  RoektoeU  v. 
IlubbeU,  2  Doug.  (Mich).  197-202;  Woodbury  v. 
Orimes,  1  Colo.  100;  Bailey  v.  Mason,  4  Minn. 
546  (Gil.  430);  Templeton  v.  Eame,  82  HI.  491; 
WaUon  V.  jfr.  J.  Cent.  IL  Co.  47  N.  Y.  167; 
Frost  V.  Ilde)»,  54  Maine,  345;  HaU  v.  BunU,  20 
Ind.  804;  MarUn  v.  Hewitt,  44  Ala.  419-485. 

As  the  defendants  did  not  appeal,  it  is  not 
necessary  that  we  should  examine  the  claim 
made  bv  their  counsel  that  the  lien  is  not  en- 
forceable against  one  lot  alone,  because  of  the 
materials  furnished  being  used  indiscriminately 
in  the  buildings  on  both  lota,  and  no  separate 
account  being  kept,  or  aacertainable  of  the 
amount  going  into  either  one  of  the  build- 
ings. 

rhejvdgwmt  mtMl  h$  offrrMd^  with  co$t$  ef 
this  court  to  defendants. 

The  other  Juatioes  ooncorred. 
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William  J.  NEFF 

V. 

Town  of  WELLESLEY. 
(....Mass. ) 

L  A  town  which  maintaliifl  a  fknn  for  the 

support  of  itB.pauperBand  Ax>m  the  surplus  proil- 


uoe  thereof  boards  paupers  of  oflier  towns  tot 
pay,  and  also  boards  persons  engaged  to  work  up* 
on  Its  highways.  Is  liable  for  Injuries  resiilttng  to 
third  persons  from  negUgenoe  tn  oonduoting  tt. 

Sb  An  employe  on  a  town  lkrm»  maintained 
for  the  support  of  paupers  and  under  the  man- 
agement of  the  overseen  of  thepoor,  is  so  far  the 
servant  of  the  town  that  it  Is  liable  for  Injuries 


NOTB.— Jtfunfoipal  eorporati(on,  Uabls  for  injuries 
by  negUoenee  in  cart  o/  im  property.  A  town  owd- 
tng  a  towD  hall  larger  than  It  actually  needs  for 
municipal  purposes  Is  not  bound  to  keep  the  part 
it  does  not  iise  wholly  unoooupled,  but  may  derive 
a  revenue  therefrom  by  renting,  or  allow  the  same 
to  be  used  gratuitously.  Frenon  v.  Qulncy,  8  Al- 
len, 1&  But  if  It  assumes  to  rent  out  suoh  unooou- 
pied  portion  tt  thereby  becomes  Uable,  In  the  same 
manner,  and  to  the  same  extent,  that  a  private 
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owner  would  be.  Worden  v.  New  Bedford,  181 
Mass.  2L  St,  however,  the  corporation  let  its  bnild- 
iDg,  not  for  profit,  but  gratuitously,  no  liability 
arises.  Larrabee  v.  Peabody,  128  Ifaas.  601.  A  olty 
which  has  undertaken,  voluntarily  and  gratuitous- 
ly, the  care  of  Its  shade  trees,  is  liable  to  a  person 
Injured  by  the  falling  of  a  dead  Umb  negligently 
allowed  to  remain  on  the  tree,  the  duty  thus  undei^ 
taken  being  not  strictly  governmental  but  rather 
private  and  mlnistorlal.   Jones  v.  Kew  Haven,  84 


IMft. 
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TCBoldmr  from  the  nevUgent  perfonnaiioe  of  bis 
dutieB,  where  the  OTeneers  are  also  highway  sur- 
yeyofi  and  seleotmen,  and  where  the  rarplus  in- 
come l8  need  for  town  purposes  and  the  whole 
operations  of  the  farm  are  approved  by  the  town. 

lA  blind  person  wallring  nnsittended 

upon  a  public  street  is  bound  to  use  only  ordinary 
care  to  avoid  accidents;  but  In  determining  what 
to  ordinary  care  the  Jury  must  consider  his  blln<*- 
ness  and  other  infirmities  and  all  the  circum- 
stances which  bear  ul)on  the  question— What  care 
is  reasonably  necessary  to  insure  his  safety? 

(February  28, 1880.) 

ON  defendant's  exceptions.   Owrruied, 
This  was  an  action  of  tort  to  recover  dam- 
9ign  for  personal  injuries. 

At  the  trial  in  the  superior  court  before  Brig- 
ham,  (7A  J.,  it  appeared,  among  other  things 
which  are  set  forth  in  the  opinion,  that  one 
Swift,  master  at  defendant's  almshouse,  em- 
ployed one  Crawford  to  work  at  the  almshouse, 
and  that  on  February  1,  1887.  he  directed  said 
Crawford  to  go  to  *Boston  with  a  two-horse 
team  to  haul  manure  for  the  town  farm;  tliat 
while  returning  through  Newton,  an  adjoining 
town,  the  plamlilT  was  knocked  down  and 
injured  at  the  corner  of  two  streets  by  the  team 
driven  by  Crawfonl;  plaintiff,  who  was  blind, 
eeventy-tbree  years  old  and  infirm,  was  coming 
down  the  street  with  which,  locality  he  was  fa- 
miliar, when  he  was  hit  by  the  horses.  The 
defendant  asked  the  court  to  rule,  among  olher 
things:  "9,  that  the  plaintiff,  being  blind  and 
Infirm  and  going  about  the  slrevts  unattended, 
look  more  than  ordinary  lisks,  and  was  bound 
to  exercise  more  than  ordinary  care  to  avoid 
danger  from  passing  vehicles;  10,  that  if  plaint- 
iff's negligence  contributed  in  part  to  cause  the 
accident,  plaintiff  cannot  recover  even  if  it  ap- 
pears that  defendant  was  also  negligent;  11,  if 
the  plaintiff  could  by  reasonable  care  have  as- 
certained before  attempting  the  crossing  that  a 
.team  was  approaching,  and  its  direction,  he 
should  have  done  so,,  and  waited  until  the  dan- 
ger was  past" 

The  court  refused  these  instructions:  the  jury 
found  for  the  plaintiff;  and  the  defendant  ex- 
cepted. 

Mr.  C«  Ewerett  Washbnm  (or  defend- 
ant 
.    Ifr.  Cortig  Abbott  for  plaintiff. 

B^owlton*  J,,  delivered  the  opinion  of  the 
court 

To  determine  whether  the  defendant  town  is 
Uable  for  the  negligence  of  Crawford  in  driv- 
ing its  team,  we  must  answer  two  questions: 
JM ,  Was  the  business  in  which  Crawford  was 
employed  such  that  engaging  in  it  would  sub- 
ject a  city  or  town  to  liability  for  negligence  in 
conducting  it?  secondly.  Was  he  a  servant  of 
the  town,  or  was  he  a  representative  of  a  board 


of  public  oflioers  acting  independently,  merely 
in  the  performance  of  a  public  dutjr? 

It  is  a  general  rule  that  a  town  is  not  liable 
for  the  negligence  of  its  agents  or  servants  in  a 
matter  in  which  it  has  no  interest,  and  which 
has  no  direct  or  natural  tendency  to  injure  any 
individual  In  person  or  property,  and  which  it 
has  in  charge  solely  in  the  performance  of  a 
public  duty  imposed  upon  it  by  law.  Tindley 
V.  8aUm,  137  Mass.  172;  Hill  y.  Boston,  122 
Mass.  844.  Whether  this  rule  should  be  held 
to  apply  to  the  use  of  a  farm  for  no  other  pur- 
pose than  the  feupport  of  paupers  who  ore  a 
charge  upon  the  town,  it  is  un accessary  to  de- 
cide. For  the  jury  have  found  that  paupers 
whose  support  wnscbarsr^able  to  another  town, 
and  to  the  Commonwealth,  were  l>oarded  for 
pay  upon  the  defendant's  farm,  and  that  per- 
sons employed  to  work  upon  the  highways 
were  also  bourded  there,  and  that  horses  were 
kept  there  principally  for  use  in  repairing  the 
highways.. 

When  property  is  used  or  business  Is  con- 
ducted by  a  town  principally  for  public  pur- 
poses, under  the  authority  of  the  law,  but  inci- 
dentally and  in  part  for  profit,  the  town  is  liable 
for  negligence  in  the  management  of  It  War- 
den V.  New  Bedford,  131  Mass.  28;  Oliver -9,  Wons, 
cester,  102  Mass.  48^;  Tindley  v.  Salem,  supra. 

This  case  clearly  does  not  fall  within  the  rule 
which  we  have  stated.  Nor  can  it  be  held  that 
the  use  of  the  farm  by  the  defendant  was  illegal, 
so  as  to  exonerate  the  town  from  liability  on 
account  of  it  It  was  not  an  appropriation  of 
public  money  to  a  commercial  enterprise,  con- 
ducted primarily  for  profit  The  income  re- 
ceived from  the  farm  was,  apparently,  inci* 
dental  to  the  use  of  it  in  the  support  of  paupers 
having  a  residence  in  the  town,  and  in  boarding 
horses  and  men  employed  upon  the  highways 
which  the  town  maintained. 

A  city  or  town  may  make  any  reasonable 
provision  for  the  support  of  paupers,  or  for 
sustaining  other  public  burdens  imposed  upon 
it,  and  for  that  purpose  may  manage  a  farm 
which  produces  more  crops  than  are  needed  for 
the  food  of  the  paupers,  and  may  sell  or  ex- 
change the  surplus.  It  may  transact  business 
outside  of  the  authority  expn^sly  given  it,  if 
the  business  is  incidental  to  the  performance  of 
its  public  duties. 

Overseers  of  the  poor  are  public  oflicers  who 
commonly  act  under  the  authority  of  the  law^ 
and  not  as  agents  of  a  town.  But  in  some 
matters  they  may  represent  the  town  as  ita 
agents.    New  Bedford  v.  Taunton,  9  Allen,  207, 

They  have  the  care  and  custody  of  the  pau- 
pers in  their  respective  cities  and  towns,  and  ars 
to  see  that  they  are  suitably  relieved,  supported 
and  employed;  but  the  city  or  town  is  to  direct 
the  manner  and  provide  the  means  of  support- 
ing its  paupers.    Pub.  Stat  chap.  84,  g  2. 


Ooon.  1.  A  city  is  liable  for  the  neffli^rent  manage- 
mrnt  of  property  held  by  it  for  train  or  pront. 
either  wholly  or  partially,  as  where  some  portion  of 
its  municipal  bulidinflr  is  rented  out,  and  injury  re- 
sults to  anlndiyiduaifrom  the nefpligence  of  work- 
men employed  by  the  city  to  repair  such  buildlnir. 
Oliver  V.  Worcester.  lOe  Moss.  49U. 

Not  HabU  for  mi^eaaance  or  neglect  of  Us  nfflcem. 
A  town  is  not  liable  for  the  act  of  its  highway  sur- 
veyor, in  employing  a  negUtient  assistant,  he  being 
a  public  oflBcer  strictly  speuidng,  who  can  neither 
be  controlled  nor  removed  from  office  by  the  town. 
Walcott  V.  Swampscott  1  Allen,  lOL    As  between 
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a  town  and  its  health  ofBoers,  neither  the  relation 
of  principal  and  agent  nor  that  of  master  and  serv* 
ant  exists,  and  it  is  not  liable  for  their  negUgenoe; 
otherwlee  it  would  become  surety  to  the  public  for 
the  conduct  of  all  town  officers.  Mitchell  v.  Rock- 
land, 6S  Maine,  118,  A  town  is  not  liable  for  the 
negligence  of  a  phyRician,  who,  being  placed  in 
charge  of  its  pest  houae  by  its  selectmen  during  an 
epidemic  of  small  pox,  permits  a  nureo  to  go  forth 
without  dielnfection,  and  the  dii^ease  is  communi- 
cated. Brown  v.  Vinalhaven,  63  Maine,  40SB.  See 
note  to  Uines  v.  Charlotte,  1 L.  R.  A.  84^ 
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If  a  town  sees  fit  to  buy  a  farm,  and  culti- 
▼ate  it  in  connection  with  an  almshouse,  there 
la  nothing  in  the  statute  which  gives  the  over- 
aeers  of  the  poor  a  right  to  manage  it  without 
authority  from  the  town. 

In  the  case  at  bar,  tlie  same  persons  held  the 
offices  of  overseers  of  the  poor,  highway  sur- 
veyors and  selectmen.  In  one  capacity  they 
bad  Uie  care  and  oversight  of  the  paupers,  in 
another  of  the  roads  and  bridges,  ana  in  the 
third  of  many  of  the  other  prudential  affairs  of 
the  town. 

The  farm  was  used  In  part  for  the  support  of 
the  paupers,  of  whom  they  had  charge  as  over- 
seers of  the  poor,  in  part  for  a  purpose  which 
was  connected  with  the  maintenance  of  the 
highways,  which  were  in  charge  of  the  high- 
way surveyors,  and  in  part  for  the  production 
of  income,  a  use  which  was  outside  of  the  ex- 
press authority  of  any  board  of  public  officers, 
and  was  under  an  assumprion  of  authoritv  that 
seems  to  have  been  approved  and  ratified  bv  the 
town.  The  three  persons  who  managea  the 
farm  in  the  interest  of  the  town  for  these  several 
purposes  cannot  be  deemed  to  have  been  acting 
merely  as  a  single  board  of  public  officers;  but 
they  represented  the  defendant  in  different  car 
padties,  such  as  to  make  them  in  that  business 
the  defendant's  agents. 

The  facts  which  the  Jury  were  required  to 
find  in  order  to  return  a  veraict  for  the  plaint- 
iff conclusively  established  the  town's  liability 
for  Crawfords  acts,  and  the  defendant's  re- 
<;^uests  for  instructions  upon  this  point  were 
rightly  refused;  and  the  instructions  given 
were  sufficicntlv  favorable  to  the  defendant. 

It  is  not,  under  all  circumstances,  negligence 
for  a  blind  i)erson  to  walk  unattended  upon  a 
public  street.  Smith  v.  Wildes,  8  New  Eng. 
Hep.  744,  143  Mass.  666;  8le^)er  v.  Sandawn,  62 
N.  H.  244. 

There  was  evidence  proper  for  the  considera- 
tion of  the  jury  upon  the  question  whether  the 
plaintiff  was  in  the  exercise  of  due  care. 

The  ninth  and  tenth  reouests  for  rulings 
were  rightly  refused,  and  the  Jury  were 
properly  instructed  upon  the  subjects  to  which 
the  requests  referred.  The  plaintiff  was  only 
bound  to  use  ordinary  care;  but  in  determining 
what  was  ordinary  care  the  Jury  were  called 
upon  to  consider  his  blindness  and  other  infirm- 
ities, and  all  the  circumstances  which  bore  up- 
on the  question  that  care  was  reasonably  neces- 
iary  to  insure  his  safety. 

The  eleventh  request  assumed  as  a  hypothiasis 
merely  that  the  plaintiff  could  have  ascertained 
"that  the  team  was  approaching,  and  its  direc- 
tion;" it  called  for  an  instruction  as  to  the  effect 
of  only  a  p^rt  of  the  evidence  bearing  upon  a 
single  fact  in  issue,  and  th>!  judge  micnt  prop- 
erly refuse  it.  McDonough  v.  M^^  14  Mass.  94. 

Exceptions  overruled. 


Halbert  G.  LITTLEJOHN,  Admr., 

V. 

FITCHBURG  R.  CO. 


SAME  V.  SAME. 

(....Mass ) 

1.  Under  the  provislona  of  Public  Stat- 


utes* chap.  1 18t  S  8 18**  that  In  oortnin  caset 
of  death  occasl'  >ned  by  the  ne^ligenoe  of  a  oor- 
poration,  otc.,  tho  damafres  shall  be  "acoBBCd 
with  reference  to  the  dei^ree  of  oulpabllf  ty  of  the 
oorporation  or  of  its  agents  or  servants,"  tbeoor- 
poratiuD  is  not  rendered  liable  by  showiair  that  It 
bad  assumed  a  contractual  or  quasi  coatraotual 
responsibliity  for  third  persons  wbo  were  not  its 
servants  but  through  whose  negligence  the  injuiy 
happened. 

2.  Althoog^h  a  railroad  oorporation  nrast 
betaken  to  have  known,  at  the  time  of  a 
disaster,  the  facts  which  subsequently  pointed 
out  the  cause  thereof,  yet  it  is  entitled  to  go  to 
the  Jury  on  the  question  whether  or  not  those 
facts  would,  before  the  accident,  have  Indicated 
to  a  competent  person,  oooslderlng  them  with  the 
care  whloh  is  necessary  when  human  Ufe  Is  In- 
volved, that  the  road  was  unsafe. 

8b  If  a  railroad  eompanj'  is  valB^tradn 

belonging  to  a  third  pany,and  the  dangerous  char- 
acter of  such  tracks  might  have  t)een  discovered 
by  the  exercise  of  due  care,  it  will  be  liable  for  an 
accident  occasioned  thereby  and  resulting  in  the 
death  of  a  pcMsenger,  whether  the  defect  was  in 
the  original  construction  of  the  road  or  was  due 
to  the  failure  of  the  owner  to  make  repairs,  or 
however  otherwise  it  may  have  been  caused. 

(February  S7, 1880.) 

OK  defendant's  exceptions.  Stutained. 
These  are  two  actions  tried  together  brought 
to  recover  damages  under  section  213  of  chap. 
112  of  the  Public  Statutes,  for  the  death  of  two 
minor  children  of  the  plaintiff,  aged  respective- 
ly one  and  three  vears.  They  were  traveling 
with  their  parentsfrom  ShelburneFallstoQreen- 
field,  upon  a  free  pass.  At  a  point  intermedi- 
ate between  these  stations  the  train,  owing  to  a 
defect  in  the  railroad,  was  precipitated  down  a 
high  embankment  into  the  Decrticld  River,  and 
the  said  children  were  instantly  killed.  ThP 
accident  was  caused  by  a  defect  in  the  ori^iunl 
construction  of  the  embankment,  and  by  the 
filling  up  of  the  ditches,  which  appear  by  the 
evidence  to  have  been  filled  for  al>out  two 
months  prior  to  the  accident. 

The  ndlroad  was  owned  by  the  Common- 
wealth of  Massachusetts,  and  was  oj^erated  by 
the  defendant  in  accordance  with  a  contract, 
by  virtue  of  which  the  Commonwealth  was  to 
keep  said  railroad  in  repair,  and  the  FItchburg 
Railroad  Company  was  to  operate  the  same  al 
cost,  without  any  profit  or  any  oompenaation 
t)eyond  the  actual  amount  expended  in  said 
oi)eration. 

At  the  trial  before  Mason,  J.,  at  the  close  of 
the  testimony  the  defendant  moved  that  the 
case  be  taken  from  the  Jury  on  the  ground  thai 
the  evidence  was  not  sufficient  to  warrant  a 
verdict.  This  motion  having  been  overruled, 
defendant  asked  the  court  to  rule:  "first.,  the 
defendant  is  not  responsible  for  the  originally 
defective  construction  of  the  road  at  this  point; 
second,  the  defendant  is  not  responsible  tor  the 
defective  condition  of  the  road  unless  the  de- 
fendant had  notice  of  the  same,  or  might  have 
had  notice  by  the  exercise  of  due  care; "  which 
requests  were  refused,  and  the  Judge  ruled  that 
the  defendant  would  be  responsible  for  the  de- 
fective condition  of  the  road,  altboup:h  it  had 
no  notice  of  the  same,  and  could  not  obtain 
such  notice  with  the  e.xercise  of  due  care. 


♦That  section  Is  as  followe:    **  If  by  reason  of  the  I  tl'^ff  a  ralli  oa^i  or  a  street  railway,  or  of  the  unfit- 
neffligenoe  or  carelossueaa  of  a  corporation  opera- 1  ness  or  ifross  uogligeuce  or  carclcssueas  of  its  sex  v- 
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The  third  ruling  requeflted  was  that  "  The 
deceased  were  not  passengers  of  the  defendant 
In  sach  sense  as  to  render  the  defendant  liable 
for  the  defective  track,  without  other  negli- 

gioce  on  the  part  of  the  defendant."    This  rul- 
g  was  also  refused. 

The  defendant  also  requested  the  preftiding 
Jud^  to  instruct  the  Jury  that  '*  The  defend- 
ant IS  liable  only  for  its  own  neglicence;  and 
the  negligence  of  the  Commonwealth  and  its 
agents  cannot  be  imputed  to  it; "  which  request 
was  refused. 

The  lury  found  for  plaintiff,  damages  being 
assessed  at  $2,500  in  each  case;  and  defendant 
alleged  exceptions. 

Jar,  Geo*  A,  Torrey  for  defendant. 

Mes9r%,  I.  R.  Clark  and  F.  RaAney*  for 
plaintiff: 

Asa  carrier  of  passengers,  defendant  was 
bound  to  exercise  the  highest  degree  of  care 
which  it  could  reasonably,  to  prevent  such  in- 
juries to  its  passengers  as  human  care  and  fore- 
thought could  avert. 

WhiU  T.  Fitcldmrg  R  Cb,  186  Mass.  824. 

Its  duty  is  the  same  whether  running  on  its 
own  track  or  the  track  of  another  company, 
which  it  is  using  by  virtue  of  a  contract. 

MeElroyy.  N<Uhua  d  L.R  Oo.^  Cush.  400; 
Eaion  v.  Boitan  dk  L.  B,  Ch.  11  Allen,  505; 
Siehardson  v.  Oi.  Eastern  i2.  a>.  L.  R  10  C.  P. 
486;  SteOer  v.  CMcoffo  db  N.  W.  B,  Co.  4tf  Wis. 
503;  Wabcuh,  8t.  L.  d  P.  B.  Co.  ▼.  Peyton,  106 
111.  584. 

Deceased  were  free  passengers,  and  defend- 
ant's duty  toward  them  and  to  passengers  hav- 
ingtickets  was  one  and  the  same. 
I    Todd  V.  Old  Colony  d  F.  B.B.  Co.  8  Allen, 
18;  8  Wood,  Railway  Law,  1440,  note  8. 

.  Holmes*  /.,  delivered  the  opinion  of  the 
court: 

If  this  were  an  action  to  recover  for  personal 
injuries,  brought  by  a  passenger  who  had  paid 
his  fare,  it  would  make  no  cQfiference  in  the 
defendant's  liability  whether  the  injuries  were 
caused  by  the  negligence  of  those  who  were  in  a 
strict  sense  the  defendant's  servants,  or  by  that 
of  a  third  person  who  managed  the  road  over 
which  the  defendant  had  undertaken  to  carry 
the  plaintiff.  MeElroy  v.  h'aeliua  dk  L.  B.  Co. 
4  Cush.  400;  Eaton  ▼.  Boston  db  L,  B.  Co.  11 
Allen,  500;  "WhiU  v.  Fitchburg  B.  Co.  186  Mass. 
824,  825;  Blinots  Cent.  B.  Co,  v.  Barron,  72  U. 
8.  5  Wall.  90, 104  [18  L.  ed.  591, 594]. 

The  case  would  not  be  altered  by  the  fact 
that  the  person  in  charge  was  the  Common- 
wealth.   Peters  v.  Bylands,  20  Pa.  497. 

There  are  weighty  decisions,  also,  to  the  ef- 
fect that  in  such  an  action  the  defendant  is 
liable,  not  only  for  negligence  at  the  time  of 
the  accident,  but  for  any  defect  in  its  appli- 
ances which  might  have  been  discovered  at  the 

ants  or  agents  wbfle  engaged  In  Its  buslnesa,  the 
life  of  a  paflsenger,  or  of  a  person  being  In  the  ex- 
erdfle  of  due  diligence  and  not  a  passenger,  or  in  the 
employment  of  such  corporation,  is  lost,  the  cor- 
poration shall  be  punlshea  by  fine  of  not  less  than 
$S00  nor  more  than  $5,000,  to  be  recovered  by  indict- 
ment prosecuted  within  one  year  from  the  time  of 
the  Injary  causing  the  death,  and  paid  to  the  exec- 
utor or  administrator  for  the  use  of  the  widow  and 
children  of  the  deoeaMKl  in  equal  molotios,  or,  if 
there  are  no  children,  to  the  use  of  the  widow,  or,  if 
no  widow,  to  the  use  of  the  next  of  kin;  but  a  cor- 
poration operating  a  rallrofld  shall  not  be  so  liable 
for  the  loas  of  life  by  a  peivon  while  walking  or  be- 
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time  when  they  were  'made,  allliouifb  the  de- 
fendant did  not  make  them  and  the  defect  could 
not  have  l)een  discovered  afterwards.  J/ege- 
man  v.  Wesiern  B.  Co,  13  N.  Y.  9;  Pendleton 
V.  Kinsley,  8  Cliff.  416,  421;  PHla.  d  B.  B. 
Co.  V.  Anderson,  94  Pa.  351,  350;  Francis  v. 
Coekrell,  L.  R  5  Q.  B.  184,  501;  Orote  v.  OJies- 
ter  d  H.  B.  Co.  %  Exeb.  251,  255.  Compare 
Ingalls  v.  BiUs,  9  Met.  1,  11.  See  Pa.  Co.  v. 
Bay,  102  U.  8.  461  [26  L.  ed.  141];  Hutch. 
Carriers,  §§  509-512.  And  see  Qrnnd  Hapids 
dl.  B.  Co.v.  Huntley,  88  Mich.  637.  546,  cit- 
ing  Bichardson  v.  Oreat  Eastern  B.  Co,  L,  R. 
1  C.  P.  Div.  342.  Compare  Wright  v.  Mid- 
land R.  Co.  L.  R.  8  Exch.  187. 

In  some  of  the  cases  it  is  intimated  that  the 
negligence  of  the  third  person  is  imputed  to 
the  curler.  White  y.  Fitchburg B.  Co.,  Peters 
V.  Bylands,  and  Pa.  Co.  v.  Boy,  8'fpra;  Wabash, 
St.  L.  d  P.  B.  Co.  V.  Pci/ton,  100  111.  534, 540. 
And  in  some  instances  at  least  the  declaration 
has  alleged  negligence  on  the  part  of  the  defend- 
ant only.  See  Great  Western  B.  Co.  v.  Blake, 
7  Hurl.  &  N.  987;  Buxton  v.  Northeastern  B. 
0^.  L.  R.  8  Q.  B.  649;  Thomas  v.  Bfiymney  B. 
Co.  L.  R.  5  Q.  B.  226;  8.  a  L.  R  6  Q.  B.266; 
Peters  v.  Bylands,  ubi  supra;  Hegeman  v.  Wes- 
Urn  B,  Co.  18  N.  T.  9.  10. 

In  nn  early  case  it  was  said:  "Every(hing  is 
a  negligence  in  a  carrier  which  the  law  does 
npt  excuse."    Dale  v.  ffcM,  1  Wilson.  281, 282. 

On  the  other  band,  the  extreme  liability  im- 
posed by  the  foregoing  decisions  very  frequently 
has  been  referred  to  the  carrier's  imi)]ied  con- 
tract, or  to  what  the  passenger  reasonably  may 
understand  that  the  carrier  assumed.  TJiomas  t. 
Bhymney  B  Co.,  Francis  v.  Cockrell,  Peters  v. 
liylands,  Eaton  v.  Boston  d-L.  B.  Co.,  ubisvpra; 
NolUm  V.  Western  B.  Co.  15  N.  Y.  444. 447.  Com- 
pare Buxton  ▼.  Northeastern  B.  Co,  supra; 
Austin  V.  Great  Western  iZ.  G?.  L.  R.  2  Q.  B. 
442,  446.  And  some  iudges  have  pointed  out 
that  the  liability  could  not  stand  on  the  car- 
rier's negligence,  and  have  suggested  that  the 
declaration  ought  to  be  varied  accordingly. 
Thomas  v.  Bhymnep  B.  a>.  L.  R.  6  Q.  B.  266, 
275;  8.  C.  40  L.  J.  Q.  B.  89,  95. 

These  distinctions  are  not  of  much  import- 
ance in  actions  at  common  law  brougbt  by  the 
passenger  himself;  but  the  present  action  is 
statutory  and  pend  in  its  character.  The  stat- 
ute does  not  extend  the  liability  for  personal 
injuries  to  those  injuries  which  cause  oeath,  at 
in  LitHe  v.  Dusenberry,  46  N.  J.  L.  614  (where 
also,  so  far  as  appears,  the  defendant  may  have 
been  negligent).  It  creates  a  liability  of  a  diffe^ 
ent  nature.  The  action  which  it  gives  to  the 
administrator  is  merely  a  substitute  for  the  in- 
dictment also  provided  for,  and  it  is  expressly 
enacted  that  the  damages  shall  be  "  assessed 
with  reference  to  the  desrree  of  culpability  of 
the  corporation  or  of  its  agents  or  servants." 

Ing  upon  its  road  contrary  to  law  or  to  the  reasona- 
ble rules  and  regulations  of  the  corporation.  If  the 
corporation  is  a  railroad  oorporatlon.  it  shall  also 
lie  fiable  in  damnges,  not  exceeding  S&.000  nor  loss 
than  SiiOO,  to  be  assessed  with  reference  to  tlie  de- 
gree of  culpability  of  the  corporation  or  of  its  serv- 
ants or  agents,  and  to  be  recovered  in  an  action  of 
tort,  commenced  within  one  year  from  the  injury 
causing  the  death,  by  the  executor  or  Bdminlstra- 
tor  of  the  deceased  person,  for  the  use  of  the  per- 
sons hereinbefore  specified  in  the  case  of  an  indict- 
ment. But  no  executor  or  adminl9(i*aror  shnll.  Cor 
the  same  cause,  avail  hfnif)elf  of  more  than  one  of 
the  remedies  given  by  this  sectioo. 
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Pub.  Stat  cbap.  112,  §  212.  See  Carey  v. 
Berksfiin  R  Oo.  1  Cusb.  475,  480;  Cam.  v. 
Vermont  A  M.  B.  Co,  108  Mass.  7,  12. 

This  language  imports  tbat  tbere  must  be 
some  degree  of  culpability  on  the  part  of  the 
corporation  or  of  its  servants,  and  is  not  satis- 
fied by  showing  that  the  corporation  assumed 
a  contractual  or  quasi  contractual  responsibility 
for  third  persons,  who  were  not  its  servants. 
Suppose,  for  instance,  tbat  the  defect  in  the 
construction  of  the  road  was  unknown  both  to 
the  defendant  and  to  the  Commonwealth,  and 
could  not  have  been  discovered  by  either 
through  the  use  of  any  degree  of  care;  the  fact 
that  it  was  known  to  the  private  corporation 
that  originally  built  tiie  road  could  not  be  said 
to  show  culpability  on  the  part  of  the  defend- 
ant except  by  a  willful  misapplication  of  words. 

We  go  one  step  further.  Supposing  that  the 
defect  was  known  to  the  Commonwealth  and 
was  not  known  and  could  not  have  been  known 
to  the  defendant;  the  defendant  was  not  negli- 
gent, whatever  might  have  been  its  liability  at 
common  law,  in  this  case  or  the  last.  We  do 
not  mean  to  intimate  that  the  facts  show  anv 
ground  for  this  last  supposition.  The  defend- 
ant was  l>ound  to  know  the  visible  facts  con- 
cerning the  track  over  which  it  carried  its  pas- 
sengers. So  far  as  appears,  therefore,  it  must 
be  taken  to  have  known  the  facts  which  with 
our  present  knowledge  we  see  pointed  out  the 
cause  of  or  a  part  of  the  causes  of  the  disaster. 
But  it  was  entitled  to  go  to  the  Jury  on  the 
question  whether  these  facts  before  the  acci- 
dent would  have  indicated  to  a  competent  per^ 
son  considering  them  with  the  care  whicn  is 
necessarv  when  human  life  is  involved,  that 
the  roaa  was  unsafe;  and,  under  this  statute, 
it  was  entitled  to  the  second  ruling  asked. 

1  he  plaintiff  does  not  contest  the  correctness 
of  the  ruling  usked,  but  sug|>ests  that  it  was 
unnecessary  because  it  was  asked  only  as  one 
ground  for  taking  the  case  from  the  jury,  and 
because  it  was  undisputed  that  the  improper 
condition  of  the  road  was  visible.  The  two 
reasons  offered  are  inconsistent  with  each  other. 
We  do  not  find  any  warrant  for  the  first  in  the 
bill  of  exceptions,  and  with  more  hesitation 
we  construe  the  exceptions  to  mean  only  that 
the  filling  of  the  cUtch  and  the  escape  of 


water  by  working  under  the  track  were  visible, 
and  not  that  it  was  also  manifest  that  ihey  con* 
stituted  a  dansrcr. 

The  defencTant  now  contends  that  not  only 
was  it  entitled  to  the  second  ruling  asked,  but 
the  evidence  disclosed  no  indications  of  danc:er, 
and  that  the  case  should  have  been  taken  from 
the  Jury  on  that  ground.  We  cannot  go  so  far 
as  to  decide  what  inferences  the  defendant 
ought  to  have  drawn  from  the  visible  conditioD 
of  the  road  in  the  situation  where  the  accident 
happened. 

If  the  danger  might  have  been  discovered  by 
the  exercise  of  due  care,  the  defendant  will  lie 
liable  whether  the  defect  was  in  the  original 
construction  of  the  road  or  was  due  to  a  failure 
on  the  part  of. the  Commonwealth  to  make  nec- 
essary repairs,  or  however  otherwise  it  may 
have  been  caused.  If  the  defendant  carried 
its  passengers  into  a  place  which  it  knew  or 
oufi:ht  to  have  known  was  dangerous,  it  was 
negligent,  although  it  did  not  create  and  had  no 
ri^t  to  remove  tne  danger. 

Whether  or  not  there  would  be  any  differ- 
ence between  the  defendant's  common-law  lia- 
bility for  the  negligence  of  third  persons,  not 
its  servants,  in  the  construction  or  maintenance 
of  the  road,  to  passengers  who  had  paid  fares, 
and  its  liability  to  those  who  were  being  car- 
ried lawfully  but  without  consideration,  may 
depend  upon  the  true  ground  of  liability  so  far 
as  it  exists,  when  the  defendant  is  itself  free 
from  blame,  and  perhaps  is  still  open  to  ar- 
gument. Todd  V.  Old  Q^onydsF,  R.  B.  Oo.  8 
Allen,  18,  20;  Flint  ARM.  B.  Co.  v.  Weir. 
87  Mich.  Ill,  114,  115;  Hutch.  Carriers,  g 567, 
note. 

But  the  defendant  would  be  liable  at  com- 
mon law  for  injuries  caused  by  its  own  negli- 
gence to  passengers  carried  gratuitously;  and 
the  statute  makes  no  distinction  between  gra- 
tuitous and  paying  passengers,  if  the  person 
killed  is  a  passenger.  There  is  no  doubt  that 
the  plaintiff's  children  were  passengers.  See 
Todd  V.  Old  Colony  A  F.  R.  B,  Co.  supra;  Wil- 
ton V.  Middlesex  B.  Co.  107  Mara.  108;  Wilton 
V.  Middlesex  B.  Co.  125  Mass.  180;  Com.  v.  Ver- 
mont A  M.  B.  Co.  ubi  supra:  Austin  ¥•  Ureai 
Western  /2.  Cb.  L.  R  2  Q.  B.  442 

Bxeeptions  sustained. 
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George  Q.  McWHORTER  et  al,  Appts., 
PENSACOLA  &  ATLANTIC  R  CO. 
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^The  rule  which  fbrbida  salt  anlnst 
officers  of  ft  Statet  because,  in  effect,  a  suit 
against  the  State,  seems  to  apply  only  where  the 
Interest  of  the  State  is  through  gome  contract  or 
some  property  right  of  hers,  or  where  her  inter* 
est  is  Id  a  suit  in  her  own  name,  brought  or 
threatened  by  her  officers,  to  enfoi'oe  some  al- 
leged claim  of  hers. 
*Head  notes  by  the  Court. 

Note.— See  Chicago  &  N.  W.  B.  Co.  v.  Dey,  1 L.  B. 
A.  744  and  note 
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S.  BaJlroMl  commiflsloiiors  being  authorlied 
by  statute  to  make  reasonable  rules  and  re^ula- 
tions  for  all  railroads  In  the  State  as  to  charges 
for  transportation  of  pasBengers  and  freights, 
and  to  furnish  each  company  with  a  schedule  of 
charges  nuide  for  Its  observance,  and  having  ilxed 
certain  rates  for  one  of  the  companies  which  It 
deems  not  reasonable  and  Just,  said  company 
filed  a  bill  againsi  the  commissioners  to  enjoin 
them  from  promulgating  said  rates,  or  any  other 
rates  substantially  the  same.  Hdd,  that  this  is  not« 
in  effect,  a  suit  against  the  State;  but  the  statute 
having  prescribed  a  penalty  for  violation  of  the 
rates  fixed,  and  authorized  t^e  commissioners  to 
institute  action  in  the  name  of  the  State  to  re- 
cover the  penalty,  in  so  far  as  the  bill  seeks  to 
enjoin  them  from  doing  this,  it  is  in  effect  a  suit 
against  the  State. 
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IL  Wliers  Uie  l*w  hkVB&tm  mn  olBeer  with 
diaeretlon  tn  the  performance  of  an  act,  the 
courts  win  not  Interfere  with  or  control  hto  ac- 
tion hy  injunction.  If  Injastioe  is  done  by  his 
action,  some  other  remedy  must  be  sought.  The 
statute  gives  these  oommistfoners  disoretlon  in 
mahing  rates  for  railroads,  and  they  are  entitled 
to  the  benefit  of  this  rule. 

i.WlM(tlier  rates  made  by  tbe  eommle- 
■loiiere  are  reaeonable  and  Just  or  not,even 
if  subject  to  Judicial  control,  is  not  open  to  in- 
quiry in  a  suit  to  enjoin  their  discretionary  action. 

ft.  A  statute  oonliDrrliur  on  a  oommleston 
aathoritgr  to  regulate  toe  charges  of  railroads 
for  transportation  of  passengers  and  freights  is 
not  a  delegation  of  legislative  power  forbidden 
by  the  Oonstitutlon  of  this  State. 

(November  a,  1888.) 

APPEAL  by  defendants,  from  a  decree  of  the 
Circuit  Court  of  Santa  Rosa  County  (Mc- 
CleUan.V.),  ovemiliog  demurrer  to  bill  against 
State  Railroad  Commissioners  to  enjoin  them 
from  promulgating  rates  for  transportation, 
etc.    BiU  dUmi99ed, 
The  case  is  fully  stated  in  the  opinion. 
The  Attomejr-General  for  appellants. 
Mr,  W.  A,  Blount  for  appellee. 

Mazwellt  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellants  are  commissioners  under  an  Act 
of  tbe  Legislature  of  Florida  of  1887,  ''  to  pro- 
vide for  tlie  regulation  of  raflroad  freight  and 
passenjBper  tariffs  in  this  State;  to  prevent  un- 
just discrimination  in  the  rates  charged  for 
transportation  of  passengers  and  freights,  and 
to  prohibit  railroad  companies,  corporations 
and  lessees  in  this  State  from  charging  other 
than  just  and  reasonable  rates,  and  to  punish 
the  same,  and  prescribe  a  mode  of  procedure 
and  rules  of  evidence  in  relation  thereto,  and  to 
appoint  commissioners,  and  to  prescribe  their 
powers  and  duties  in  relation  to  tbe  same." 

They  bring  this  case  here  for  a  reversal  of  the 
decree  overruling  their  demurrer  to  the  bill  of 
the  Pensacola  &  Atlantic  Railroad  Company 
against  them,  which  also  enjoins  them  from 
''promulgating,  as  binding  upon  the  complain- 
ant, the  rates  for  transportation  of  freight  and 
passengers  heretofore  prescribed  by  the  defend- 
ants for  the  complainant,  or  other  rates  sub- 
stantially the  same  as  said  rates,  and  from  pro- 
curing or  permitting  the  institution  of  any  suits 
against  the  complainant  for  any  alleged  charges 
by  the  complainant  in  excess  of  the  said  rates 
heretofore  nxed,  or  in  excess  of  any  other  rates 
which  may  be  fixed  by  the  defendants  for  tbe 
complainant,  substantiaUy  the  same  as  the  said 
ratefl.** 

The  gravamen  of  the  bill  is  that  the  Pensap 
cola  &  Atlantic  Railroad  Company  is  a  corpor- 
ation of  the  State  of  Florida  empowered  to  con- 
struct and  operate  a  railroad  from  some  point 
on  the  Appalachicola  River  to  the  City  of  Pen- 
sacola;  that  the  road  was  completed  and  began 
to  operate  in  April,  1888,  and  has  been  operated 
ever  since;  that  the  xicfendants  were  appointed 
commissioners,  under  the  Act  above  mentioned; 
that  they  have  fixed  rates  for  freight  and  pas- 
senger transporlution  on  the  railroads  of  the 
State,  includiog  that  of  complainant,  which 
they  have  dclcindDud  to  be  juht  and  reasonable 
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charges  to  be  made  hy  said  railroads,  and  have 
ordered  the  several  companies,  including  com- 
plainant, not  to  make  any  charges  greater  than 
the  rates  so  fixed:  that  they  have  fixed  three 
cents  per  mile  as  the  uniform  rate  to  be  charged 
by  complainant  for  passengers,  and  have  fixed 
rates  for  freight,  varying  with  the  distance  of 
transportation,  and  with  certain  classification 
of  the  various  kinds  of  freight,  which  they  have 
arbitrarily  adopted;  that  the  rates  thus  fixed 
were  made  in  spite  of  facts  hereinafter  stated, 
and  argument  thereon  before  defendant;  and, 
as  authorized  by  the  Act,  complainant  protested 
to  defendants  against  the  entorcement  of  said 
rates,  but  tbe  defendants  refused  to  change  the 
same,  and  thereupon  complainant  appealed 
to  the  board  of  revisers  provided  by  the  Act, 
hut  that  board  confirmed  the  action  of  defend- 
ants; that  complainant,  for  reasons  hereinafter 
stated,  declinea  to  adopt  the  rates  thus  pre- 
scribed, and  have  charged  for  passengers  and 
freight  more  than  said  rates,  but  the  rates  so 
charged  were  just  and  reasonable,  and  in  no  in- 
stance has  it  made  a  char^  that  was  not  just 
and  reasonable,  never  having  charged  for  pas- 
sengers more  than  five  cents  per  mile,  the  rate 
authorized  by  its  charter;  that  consequent  up- 
on such  charges  by  complainant,  which  defend- 
ants allege  to  be  in  violation  of  tbe  xVct  and  of 
their  order,  they  demanded  that  complainant 
restore  to  the  persons  so  charged  the  excess 
over  the  rates  fixed  by  them,  and  upoo  com- 
plainant's refusal  they  have  procured  the  At- 
torney-General of  Ihe  State  to  bring  several 
suits  (naming  them)  to  recover  the  penalties 
prescribed  by  the  Act  for  charges  in  excess  of 
rates  so  fixed;  that  numerous  persons  who 
have  been  chared  by  complainant  more  than 
the  rates  fixed  l)v  defendants,  relying  on  the 
authority  of  defendants  to  fix  rates,  have 
brought  suits  against  complainant  to  recover 
damages  for  said  alleged  excessive  charges;  that 
said  suits  of  the  State,  and  of  the  said  persons, 
are  now  pending,  and  the  defendants  announce 
their  intention  to  procure  other  suits  to  be 
brought  by  the  Attomey-Gkneral  for  every  case 
of  a  charge  by  complainant  in  excess  of  the  rates 
fixed  by  them,  and  that  there  are  numerous 
cases  of  such  excess,  and  complainant  will  con- 
tinue to  so  charge  until  it  be  judicially  deter- 
mined that  it  has  not  the  right  to  do  so;  that 
defendants  have  not  the  power  to  determine 
the  justice  or  reasonableness  of  complainant's 
charges,  because  that  involves  a  judicial  func- 
tion which  they  are  inhibited  from  exercising 
by  the  Constitution  of  the  State;  that  if  not  ju- 
dicial, it  is  legislative,  and  cannot  lie  exercised 
by  defendants*  that  if  defendants  have  any 
power  whatever  in  the  premises,  it  is  restrictea 
to  fixing  rates  that  are  in  fact  just  and  reason- 
able, and  they  cannot  require  complainant  to 
reduce  its  rates  to  charges  which  are  not  reason- 
able and  lust  to  it;  and  that  tbe  rates  prescribed 
by  defendants  are  much  less  than  those  hereto- 
fore charged  by  complainant  for  the  saTie  serv- 
ices, and  are  neither  just  nor  reasonable;  for 
though  its  charges  have  been  much  greater 
than  is  allowed  oy  the  rates  fixed  i)y  defend- 
ants, and  have  brought  a  much  larger  ^oss  in- 
come than  would  l^  realized  from  said  rates, 
yet  <;om  plain  ant  has  not  only  failed  to  realize 
any  intertist  upon  its  investment,  but  has  failed 
to  realize  enough  to  meet  the  necessary  ex- 
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penscs  connected  with  the  operation  and  owner- 
ship of  its  road. 

The  bill  then  proceeds  to  give  flgtir<>s  and 
statement!?  as  to  the  cost  of  construction  and 
equipment  of  the  road,  and  its  actual  value, 
and  as  to  earnings  and  expenses  of  its  opera- 
tion, going  to  show  excess  of  expenses  over 
earnings,  and  actual  loss  from  the  operation  of 
the  road  during  the  more  than  five  years  of  such 
operation  to  date,  and  alleges  facts  in  regard  to 
the  condition  and  br^iness  of  the  country 
through  which  the  road  runs  to  show  that  such 
loss.even  on  the  basisof  its  charges,  will  probably 
continue  for  some  years.  It  further  alleges 
that  the  rat^s  prescribed  by  defendants  are  also 
unreasonable  and  uniust  when  compared  with 
those  permitted  by  them  to  other  roads  in  the 
State,  giving  figures  to  show  the  difference; 
and  that  a  reduction  of  its  charses  to  the  rates 
prescribed  by  defendants  woula  compel  com- 
plainant to  forego  any  possibility  of  earning 
any  interest  on  Its  investment,  or  any  income 
from  the  operation  of  its  road,  and  that  to  con- 
tinue the  operation  at  an  actual  loss  wotild 
render  its  road  valueless;  and  that  defendants 
cannot,  under  the  law,  so  act  as  to  produce  this 
result,  for  thereby  complainant  would  be  de- 

{)rived  of  its  property  without  due  process  of 
aw,  contrary  to  provision  of  section  1,  art.  14^ 
Const.  U.  8. 

The  prayer  of  the  bfll  was  for  the  relief 
which  was  granted  by  the  injunction. 

On  the  argument  of  the  demurrer  to  the  bill 
the  commissioners  filed  an  affidavit,  intended 
mainlv  to  show  that  in  their  dealings  with 
eompfainant  they  were  not  led  to  expect  such 
complaints  as  the  bill  makes;  and  they  say  that 
if  application  had  been  made  to  them  for  a 
change  or  increase  in  the  rates,  and  it  had  ap- 
peared to  them  reasonable  and  Just,  they  douht- 
less  would  have  made  proper  changes,  as  they 
did  in  cases  of  application  by  other  roads. 

The  preliminaiy  question  raised  by  the  de- 
murrer arises  on  two  of  its  grounds,  the  third 
and  fourth,  viz. :  (8)  that  the  court  has  no  Juris- 
diction of  the  matters  set  forth  in  complainant's 
bill,  or  to  grant  rc^Hef  in  the  premises;  and  (4) 
that  this  is  in  elTect  a  suit  against  the  State. 

We  will  consider  first  whetlier  this  is,  in  ef- 
fect, a  suit  against  the  State.  If  it  is,  it  is  weU 
understood  that  it  cannot  be  stistained,  imless  by 
consent  of  the  State.  The  objection  sprinss 
from  the  rule  that  a  suit  against  officers  of  the 
State  founded  on  anyclium  or  complaint  the 
adjudication  of  which  against  the  officers 
would  be,  in  effect,  an  adjudication  against  tlie 
State,  is  a  suit  against  the  State. 

In  0«6e?m  v.  Bank  qfU.8.2i  fJ.  8.  9  Wheat. 
788  [6  L.  ed.  204],  and  Dacia  y.  G^ap,  88  U. 
8.  16  Wall.  208  [21  L.  ed.  447].  the  court  an- 
Dounced  that  it  would  look  only  to  the  record 
to  determine  whether  the  State  was  a  party. 
But  in  subsequent  cases  this  test  is  treated  as 
too  narrow,  and  cases  against  officers  were  held 
to  be  cases  against  the  State,  although  not 
named  on  the  record.  See  La.  y.  Jumd,  107 
V.  S.  711  r27  L.  ed.  448];  Ounntngham  y.  Ma- 
€(mdB,R  Co,  109  U.  S.  446  {27  L.  ed.  992]; 
Bagood  y.  Southern,  117  U.  S.  53  [29  L.  ed. 
805];  and  Eb  Ayera,  123  U.  S.  448  [81  L.  ed. 
216]. 

In  the  Virginia  Coupon  Cases,  114  U.  S.  270 
>dS8  [29  L.  ed.  185-210],  the  State  being  inter- 
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ested,  but  the  court  holding  she  was  not  a  nee> 
C89nij  party,  it  was  nevertheless  said  in  its 
oi)inion  '*that  the  question  whether  a  suit  Is 
within  the  Eleventh  Amendment  is  not  always 
determined  by  reference  to  the  nominal  parties 
on  the  record," 

And  conversely,  in  the  cases  of  Nets  Edmp- 
shire  and  New  York  y.  Louisiana,  108  U.  S.  75 
[27  L.  ed.  656].  the  court  refused  to  sustain  a 
suit  of  one  State  against  another,  although  the 
Constitution  of  the  United  States  authorizes 
such  a  suit;  because  it  appeared  that  while  on- 
the  record  the  States  suing  were  the  nominal 
parties,  yet  they  were  acting  for  some  of  their 
citizens,  who  were  the  real  parties  in  interest, 
and  who  could  not  themselves  sue  the  State, 
being  within  the  prohibition  of  the  Eleventh 
Amendment. 

It  cannot  be  said,  therefore,  that  the  case 
under  consideration  is  not  a  case  against  the 
State  simply  because  the  recoid  docs  not  bear 
her  name,  and  indeed  there  has  been  no  con- 
tention to  that  effect.  So  the  question  is  w bet  b 
er  the  case  comes  within  any  class  in  which  a 
suit  against  officers  is  of  such  a  charnrter  that 
a  Judgment  or  decree  cannot  bo  given  iu  it 
without  affectinc  some  right  or  interest  of  the 
State,  so  that  tne  effective  operation  of  the 
Judgment  or  decree  is  really  against  the  State, 
rather  than  the  ofilcers  sued.  In  other  words. 
Would  a  decree  against  these  commissioners  be 
a  decree  against  the  State  as  the  actual  partv? 

The  only  cases  in  the  Supreme  Court  of  the 
United  States  in  which  it  has  been  held  that  a 
suit  iigainst  officers  or  others  is  a  suit  against 
ihe  State  are  Louisiana  y.  Jumel,  Ounningfiam 
v.  Maean  Railroad  Oompanv,  Hagood  v.  South- 
em,  and  Be  Ayer$,  all  cited  above.  We  need 
only  analyze  these  so  far  as  to  show  tlie  oatore 
of  the  question  involved  in  each. 

The  first,  Louiiiana  y.  Jumd,  was  an  at- 
tempt of  bond  creditors  of  the  State  to  protect 
and  enforce  their  rights  under  the  Law  of  1874. 
which  provided  for  the  issue  of  the  bonds  thev 
held,  and  under  an  amendment  to  the  Consti- 
tution of  the  same  year,  which  ratified  the  law, 
as  against  an  ordinance  of  the  new  Constitution 
of  1879  which  stopped  the  further  levy  of  the 
tax  that  this  law  authorized  for  the  purpose  of 
raising  revenue  to  pay  interest  on  the  bonds, 
and  a£o  prevented  the  disbursing  officers  from 
using  funds  in  the  treasury  derived  from  previ- 
ous fovies  for  paying  such  interest.  The  suits 
were  against  officers  of  the  Sfiate.  It  was  not 
denied  Uiat  this  ordinance  was  unconstitutional 
because  impairing  the  obligation  of  a  contract 
of  the  State;  but  the  court  held  that  the  suits 
could  not  be  sustained  for  the  reason  that  the 
execution  of  her  contract  could  not  be  enforced 
by  a  suit  against  her  officers  to  which  abe  was 
not  a  party. 

The  case  of  (hmningham  ▼.  Maem  BnUromA 
Company  WBS  for  the  foreclosure  of  a  mortiTRge 
to  secure  bonds  issued  by  the  company.  Prior 
to  its  institution,  the  State  of  Georgia  bad  .crone 
into  possession  of  the  road,  and  was  still  in 
possession  under  purchase  at  a  sale  made  on  ac- 
count of  her  lien  to  secure* her  indorsement  of 
other  bonds  of  the  company.  The  court  held 
that  her  interest  in  the  property  made  her  a  nec- 
essary party,  and  it  refused  to  entertain  Juris- 
dicton  of  the  case  as  she  could  not  be  sued 
without  her  consent 
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Tbe  case  of  Bagood  v.  Southern  was  a  suit 
•gainsl  officers  of  tbe  State  of  8outb  Caroiina, 
on  bond  scrip  iss\ied  by  tbe  State,  which  de- 
clared on  its  face  tbat  it  was  receivable  "in  pay- 
ment of  all  taxes  and  dues  to  tbe  State",  to  com- 
pel its  receipt  for  taxes.  This  was  held  to  be  a 
suit  that  could  not  be  maintalDed,  l^ccause  the 
State  could  not  be  compelled  to  perform  her 
contract  by  a  suit  against  her  officers. 

The  case  of  Re  Avers  was  on  a  writ  of  hnbeas 
corpus.  A  bill  had  been  filed  to  eu  join  officers 
of  the  State  of  Virginia  from  prosecuting  suits 
in  the  name  of  the  State  agaiust  the  taxpayers 
reported  to  be  delinquent  for  the  recovery  of 
their  taxes — ^the  gravamen  of  the  bill  being 
that  they  refused  to  receive  coupons  of  the 
State  for  taxes,  though  made  receivable  by  law, 
and  that  this  was  a  violation  of  the  contract  of 
the  State,  but  tiiat  under  a  subsequent  law 
suits  were  threatened  agairst  those  who  tend 
ered  the  coupons,  and  would  not  otherwise 
pay  their  taxes.  An  injunction  was  granted, 
wlucb  the  officers  disobeyed,  and  they  were 

Eut  into  custody  for  contempt.  The  writ  of 
abeas  corpus  was  for  their  relief.  The  court 
discharged  the  parties,  holding  that  though  the 
suits  thrcatenea  might  be  a  breach  of  the  con- 
tract of  the  State,  yet  the  injunctions  should 
not  have  been  granted,  because  the  actual  party 
upon  whom  it  operated  was  the  State,  and  not 
the  officers  who  were  sued,  and  there  being  no 
jurisdiction  against  the  State  the  injunction 
was  void^  and  did  not  furnish  legal  ground  for 
the  imprison  ment  The  court  refused  jurisdic- 
tion of  two  of  these  suits,  because  they  involved 
state  contracts;  of  the  third,  because  it  involved 
property  of  the  State;  and  of  the  fourth,  lie- 
cause  although  the  foundation  of  the  suit  in- 
volved a  contract  of  the  State,  the  immediate 
proceeding  was  to  relieve  her  officers  from 
punishment  for  doing  in  her  name  that  which, 
when  done,  would  be  her  own  act 

Looking  to  cases  we  find  in  the  state  ootirts, 
they  are  substantially  of  the  same  nature.  That 
of  State  V.  Burke,  88  La.  Ann.  498,  was  a  suit 
presenting  in  part  the  same  questions  as  those 
in  Louinana  v.  Jumd,  and  was  decided  ad- 
versely to  the  plaintiff,  on  the  ground  that  if 
he  had  contract  rights  against  the  State  they 
could  not  be  enforced  by  a  suit  against  her  of- 
ficers, she  not  b^lng  a  party.  In  Weston  v. 
Dane,  51  Maine.  461;  Marshall  v.  Clark,  22 
Tex.  23;  and  Houston  Railroad  Co,  v.  Ran- 
dolph, 24  Tex.  817,  similar  decisions  were  given, 
the  cases  being  against  officers  on  pecuniary 
claims  against  the  State;  and  similar  decisions 
in  Printup  y.  Cherokee  Railroad  Company,  45 
Oa.  365;  and  Bosner  v,  DeToung,  1  Tex.  764, 
being  cases  in  which  property  claimed  by  the 
State  was  involved. 

It  api>ears,  so  far  as  we  can  find  in  the  re- 
portea  ca<>es,  tbat  tbe  rule  which  forbids  a  suit 
against  officers,  because  in  efTect  a  suit  against 
the  State,  applies  only  where  tbe  interest  of  the 
State  is  through  some  contract  or  some  prop- 
erty right  of  hers,  or  where  her  interest  is  in  a 
suit  brought  or  threatened  by  her  officers  in  her 
own  name  to  enforce  some  alleged  claim  of 
hers.  And  it  is  important  to  ol)serve  the  char- 
acter oc  the  interest  It  is  not  enough  that 
the  State  should  have  a  mere  interest  in  the 
vindication  of  her  laws,  or  in  their  euforcement 
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as  affecting  the  public  nt  1nri;e,  or  as  they  affect 
the  rights  of  individaulA  or  corporations,  but  It 
must  be  an  interest  of  value  to  herself  as  a 
distinct  entiy— of  value  m  a  material  sense 
She  has  an  interest  in  the  success  of  the  policy 
of  her  laws,  and  jn  the  just  administration  and 
execution  of  tbose  laws;  yet  it  is  not  an  inter- 
est on  which  she  can  be  said  to  be  a  party  af- 
fected by  any  private  suit  arising  under  thorn, 
when  it  is  not  another  and  more  direct  interest 
inhering  in  some  separate  right  or  claim  of 
right  of  her  own. 

With  this  distmction  in  mind,  how  stands 
the  present  case? 

The  fifth  section  of  the  Act  constituting  the 
office  of  the  commissioners  provides  that  they 
shall  *'make  and  fix  reasonable  and  just 
rates  of  freights  and  passenger  tariffs,  to  ba 
observed  by  all  railroad  companies  doing  busi- 
ness in  this  State,  on  the  railroads  thereof; 
shall  make  reasonable  and  just  rules  and  reg- 
ulations to  be  observed  by  all  railroad  compa- 
nies doing  business  in  this  State  as  to  charges 
at  any  and  all  points  for  tbe  necessary  handling 
and  delivering  of  freights;  shaU  make  such  just 
and  reasonable  rules  and  regulations  as  may  be 
necessary  for  preventing  unjust  discriminatinns 
in  the  transportation  of  freight  and  passengers 
on  tbe  railroads  in  this  State;  shall  maKe  reason- 
able and  just  rates  of  charses  for  use  of  railroad 
cars  carrying  anv  and  all  kinds  of  freight  and 
passengers  on  said  railroads, no  matter  by  whom 
owned  or  carried;  and  shall  make  lust  and  rea- 
sonable rules  and  regulations,  to  be  observed 
by  said  railroad  companies  on  said  railroads, 
to  prevent  giving  of  any  rebate  or  bonus,  direct- 
ly or  indirectly,  and  from  misleading  or  de- 
ceiving the  public  in  any  manner  as  to  the  real 
rates  charged  for  freight  and  passengers." 

The  sixth  section  authorizes  and  requires  the 
commissionerB  to  "  make,  for  each  of  the  rail- 
road companies  doing  business  in  this  State,  as 
soon  as  practicable,  a  schedule  of  just  and  rea- 
sonable rates  of  charges  for  the  transportation 
of  passengers  and  freights  and  cars  on  each  of 
said  railroads,  and  said  schedules  shall,  in  [any 
suit]  brought  against  any  sueh  railroad  corpora- 
tions wherein  Is  involved  the  charges  of  any 
such  railroad  corporations  for  the  transportation 
of  any  passengers,  or  freight,  or  cars,  or  unjust 
discnmination  in  relation  thereto,  be  deemed 
and  taken  in  all  courts  of  this  State  as  sufficient 
evidence  that  the  rates  fixed  therein  are  just  and 
reasonable  rates  of  charges  for  the  transporta- 
tion of  passengers  and  freights  and  cars  upon 
the  railroads;  and  said  commissioners  shall 
from  time  to  time,  and  as  often  as  circum- 
stances may  require,  cliange  and  revise  said 
schedules." 

There  are  other  provisions  in  these  soctlona, 
which  it  is  needless  to  recite. 

The  principal  complaint  of  the  bill  against 
the  commissioners  is  that,  in  performing  the 
duty  imposed  on  them,  they  exceeded  the 
authority  given  by  the  Act,  and  fixed  rates 
for  the  road  of  tbe  complainant  that  were  not 
reasonable  and  just:  that  if  said  rates  are  en- 
forced the  road  will  be  operated  at  a  loss,  to 
such  extent  as  will  render  the  property  value- 
less; and  that  this  amounts  to  a  violation  of  tbe 
Slnte  Constitution,  which  forbids  the  taking  of 
private  property  with>>ut  just  compensation. 
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•nd  also  of  the  CoDstitution  of  the  United  States, 
io  that  it  deprives  complainaut  of  its  property 
without  due  process  of  law. 

There  is  here  nothing  that  affects  the  State 
in  any  valuable  interest  of  her  own,  or  affects 
her  otherwise  than  as  she  is  concerned  in  hay- 
ing a  law  of  a  public  nature  carried  out.  Clear- 
ly, then,  according  to  the  test  we  think  the  law 
applies,  the  State  bears  no  such  relation  to  the 
subject  matter  of  this  suit  as  renders  her,  in  ef- 
fect, a  party  to  it;  and  if  the  injunction  sought 
bad  been  limited  to  staying  the  action  of  the 
commissioners  in  regard  to  rates  only,  the  ob- 
jection that  she  is  a  parly  would  not  obtain, 
but  the  bill  goes  further,  and  founds  a  com- 
plaint against  the  commissioners  in  connection 
with  section  17  of  the  Act,  which  provides  a 
penalty  against  any  railroad  company  for  vio- 
lating the  rules  and  regulations  prescribed  by 
them,  and  directs  thit  they  shall  institute  ac- 
tion through  the  Attorney-General  to  recover 
the  penally.  Admilting  violation  of  the  rate 
regulations  prescribed  for  it,  the  company,  rest- 
ing on  alleged  want  of  authority  in  the  com- 
missioners to  fix  for  it  the  rates  they  did,  prays 
that  they  be  enjoined  from  instituting  the  ac- 
tion authorized.  A  further  direction  of  the 
Act  is  that  the  suit  "shall  be  in  the  name  of  the 
Btale  of  Florida."  It  needs  no  argument  to 
show  that  in  such  a  suit  the  State  is  a  party, 
and  that  the  injunction  asked  against  the  com- 
missioners to  stay  the  suit  would  be  an  injunc- 
tion in  fact  against  her.  It  is  precisely  the  case 
which  led  to  220  Ayers,  where  officers  were 
enjoined  from  bringing  suits  in  the  name  of  the 
State,  which  was  held  to  be  void  because  in 
fact  an  injunction  against  the  State,  the  court 
saying,  if  ''officers,  att'*meys  and  agents  are 
personally  subjected  to  the  process  of  the  court 
so  as  to  forbid  their  acting  in  its  behalf,  how 
can  it  be  said  that  the  State  itself  is  not  sub- 
jected to  the  jurisdiction  of  the  court  as  an 
actual  and  real  defendant?" 

There  is  a  class  of  cases  against  officers  in 
which  suits  are  held  to  be  allowable,  although 
the  officers  were  acting  under  orders  or  author- 
ity of  the  Qovemment.  This  is  where  they  ex- 
ceed their  authority,  and  in  their  action  commit 
a  tort.  "  In  these  cases  [the  officer!  is  not 
sued  as  or  because  he  is  the  officer  of  the  gov- 
ernment, but  as  an  individual."  OunningJiam 
▼.  Macon  d  B,  B,Co,  tupra. 

There  is  another  large  class  of  cases  in  which 
suits  against  officers  of  the  State  have  been  sus- 
tained, though  it  was  to  enforce  obligations  of 
the  State,  or  to  oompel  performance  of  some 
act  authorized  by  law  of  the  State  in  behalf  of 
anyone  who  mav  have  bad  a  substantial  in- 
terest in  its  performance  as  an  act  on  the  part 
of  the  State.  Thus,  where  a  statute  makes 
an  appropriation  of  money  out  of  the  treasury 
of  the  State,  for  a  certain  defined  purpose,  and 
directs  its  payment  by  the  proper  ofllcer,  leav- 
ing in  him  no  discretion  to  be  exercised  in  re- 
gard to  iis  payment,  the  party  entitled  may,  on 
refusal  of  the  officer  to  [wy  him,  have  a  writ  of 
mandamus  against  him  to  compel  the  payment, 
and  the  State  need  not  be  a  party.  High,  Extr. 
Rem.  §$;  101,  104. 

So,  as  to  the  performance  by  an  executive 
officer  of  any  ministerial  act  for  the  State  not 
reauiring  the  exercise  of  discretion.  Id.  ^§  107, 
110,  127.    This  is  sometimes  treated  in  the 
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discussion  of  cases  as  if  connected  with  the  non* 
liability  of  a  State  to  be  sued,  and  as  an  excep- 
tion to  the  rule  which  forbids  a  suit  against  her 
through  her  officers;  but  we  think  this  is  not 
strictly  correct,  and  that  in  this  country,  at 
least,  in  regard  to  executive  officers,  an  entirely 
different  question  is  involved — ^to  wit:  the  au- 
thority of  one  department  of  the  Govern ment» 
as  constituted  here,  to  interfere  with  the  func- 
tions appertaining  to  another — and  we  treat  the 
case  before  us  in  this  view  so  far  as  it  depends 
on  the  point  raised  by  counsel  growing  out  of 
this  doctrine. 

The  point  referred  to  is,  that  while,  in  the  class 
of  cases  just  mentioned,  a  suit  against  an  officer 
refusing  to  act  will  be  sustained,  on  the  ground 
that  theiaw  speaks  to  him  as  a  ministerial  officer 
without  discretion  as  to  the  thing  directed  to 
be  done;  on  the  other  hand,  if  the  law  invests 
him  with  discretion  in  doing  it,  the  courts  will 
refuse  to  interfere  with  that  discretion,  TowU 
v.  State,  8  Fla.  202;  High,  Extr.  Rem.  §g  42. 
80. 

This  is  not  contested  by  the  opposing  oounsel, 
but  he  meets  it  on  the  ground  that  "The  whole 
gist  of  the  railroad  company's  case  is  that  the 
commission  has  no  discret  wU  which  authorizes 
it  to  fix  rates  in  the  manner  fixed  in  this  case; 
[and]  admits  that  if  the  Act.  of  the  Legislature 
gives  it  such  scope,  its  discretion  is  absolute 
between  the  nether  limits  of  a  living  interest 
upon  the  investment  and  the  up^r  limit  of  at- 
tainable profit;  but  it  cannot  go  below  the 
nether  limit,  for  then  it  trenches  upon  constitu- 
tional, rights.  When  there  is  no  power  there 
can  be  no  discretion;  and  the  commission 
reaches  the  limit  of  its  power  when  in  its  down- 
ward course  of  reduction  it  reaches  the  point 
where  a  further  descent  would  deprive  the 
railroad  company  of  a  just  compensation  for 
its  property.* 

There  is  no  denial,  and  could  be  none,  as 
wUl  be  evident  from  a  slight  consideration  of 
sections  5  and  6  of  the  Act  quoted  above,  that 
it  gives  discretion  to  the  commissioners  in  the 
fixing  of  reasonable  and  just  rates;  and  hence 
this  qualified  denial  is  but  saying  that  the  com- 
mission exercised  its  discretion  to  a  wrongful 
extent.  It  may  be  f^nted  that  if,  by  enforc- 
ing the  rates  complained  of,  the  company  would 
have  its  property  taken  without  just  compensa- 
tion, or  would  be  deprived  of  its  property 
without  due  process  of  law,  the  first  would  M 
a  violation  of  the  Ck)nstitution  of  the  State,  the 
second  a  violation  of  the  Constitution  of  the 
United  States,  and  that  neither  the  Legiskiture 
nor  the  commission  under  her  law  could  do 
either.  But  we  are  not  at  this  point  called 
upon  to  say  whether  such  would  be  the  effect 
of  those  rates,  or  whether  the  court  has  author- 
ity to  adjudicate  upon  the  reasonableness  of 
the  rates,  or  whether  the  judgment  of  the  com- 
mission as  to  reasonableness  is  to  be  taken  as 
conclusive.  These  are  questions  excluded 
from  our  consideration  by  the  fact  that  the  law 
refuses  authority  to  enjoin  the  discretionary 
action  of  executive  officers.  It  does  not  mat- 
ter that  the  exercise  of  the  discretion  works  an 
injustice  or  wrong. 

In  many  of  the  reportc<l  cases  (that  of  TowU 
Y.  State  for  one)  the  inhibition  was  held  to  ap 
ply,  though  tiie  officer  was  legally  wrong  in 
the  conclusion  reached  as  to  the  rights  of  Uie 
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pam  whose  case  was  brought  within  hto  dis- 
cretion; and  we  do  not  sec  that  it  makes  any 
difference  whether  those  rights  are  founded  on 
mere  iegal  protection  or  on  constitutional  pro- 
tection. The  simple  test  is  whether  the  decis- 
ion of  the  officer  is  one  his  discretion  author- 
izes him  to  make;  and  if  it  is,  the  court  is 
powerless  to  ooutrol  him.  Where  this  discre- 
tion exists,  mandamus  does  not  lie  to  direct  the 
manner  of  its  use,  nor  will  injunction  step  in  to 
control  or  intercept  its  use. 

It  is  proper  to  say,  however,  that  this  restraint 
upon  prooeedings  by  the  court  does  not  intend 
a  denial  of  the  legal  or  conBtitutional  rights  of 
any  person,  but  only  that  the  party  aggrieved 
must  seek  liis  redress  in  some  other  way  than  by 
a  suit  against  the  officer  in  fault.  In  the  present 
case,  for  instance,  if  the  commissioners  have 
exercised  their  discretion  in  a  manner  to  in- 
vade the  legal  or  constitutional  rights  of  the 
complainant,  that  will  be  available  for  defense 
in  any  action  against  said  complainant  founded 
on  the  violation  of  the  regulations  of  the  com- 
missioners. This  is  clearly  recognized  in  the 
case  of  Be  Apere,  where  the  court,  though 
holding  the  injunction  against  state  officers  re- 
straining them  from  bringing  suits  in  the  name 
of  the  Btate  to  be  void,  mtimated  that  rights 
which  <x>uld  not  be  thus  enforced  could  be 
protected  in  defense  of  suits  a^nst  the  in* 
lured  party.  Bee  opinion,  128  U.  8.  484,  495 
[31  L.  ed.  228]. 

If  the  Act  creating  the  commission  was  un- 
constitutional and  void,  it  may  be  that  the 
commissioners,  not  in  such  case  being  officers, 
but  only  individuals  reaUy  undothed  witti  of- 
fice, would  be  subject  to  suit,  at  a  void  Act 
cookl  not  confer  any  discretion  on  them;  but 
its  conKlitutionalitj  is  not  contested,  except 
against  the  extent  of  power  claimed  for  the 
commisrion— **  the  power  of  the  Le^atureto 
create  a  commteion  with  power  to  miake  sched- 
ules which  shall  he  prima  fade  evidence  of  rea- 
sonablenesBof  rates  fixed  l^it,"  not  belnff  doubt- 
ed by  the  company's  counsel,  save  that  ^  it  can- 
not make  tliem  cobclualve.''  In  regard  to  this 
it  is  said  thai  a  oonduaive  determination  of  the 
reasonableness  of  rates  bv  tbe  commission 
would  be  the  exercise  of  Juaidal  power,  which 
is  prohibited  by  the  Ck>nstitotion  of  the  Btate. 
But  if  this  be  so,  it  does  not  aifect  the  question 
of  the  liability  of  those  officers  to  the  present 
soil  It  does  not  remove  the  protection  which 
they  have  by  virtue  of  the  discretion  given  to 
them  to  tz  reasonable  and  just  rates;  a  wrong 
exercise  of  that  discretion,  as  we  have  said  be- 
fore, not  varying  the  rule  which  relieves  them 
from  suit. 

It  is  said,  further,  that  if  the  power  claimed 
la  not  a  judicial  one,  then  it  is  one  that  involves 
legislative  power,  and  for  that  reason  is  prohib- 
ited by  the  Constitution  of  the  Btate.  If  this 
has  reference  to  the  conclusiveness  of  rates,  as 
the  connection  would  seem  to  indicate,  what 
we  have  Just  said  respecting  the  exercise  of  ju- 
dicial power  applies  equally  here.  But  if  it  is 
meant  that  the  power  to  fix  rates  is  so  far  leg- 
islative that  it  cannot  be  delegated  to  a  com- 
mission, that  presents  a  mpre  vital  question, 
and,  without  considering  whether  it  maybe 
dmflarly  disposed  of,  we  go  to  its  independent 
merits.  It  mav  be  remarked  in  limine  that  the 
power  of  the  LefKlslatore  to  regulate  and  fix 
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the  chaiging  rates  of  railroad  companies  diar- 
tered  by  the  State,  where  the  charter  itsdf  in  a 
contractual  view  does  not  surrender  the  riffht 
to  exercise  the  power,  is  not  disputed;  but  that 
it  is  a  power  the  Legislature  may  fore^p  exer- 
cising; and  when  it  does  that  it  leaves  its  exer- 
cise to  some  other  agency  authorized  by  its  law 
to  act,  to  wit:  the  corporation.  In  many  in- 
stances  this  is  done  as  to  all  rates;  and  for  the 
company  before  us  it  is  done,  except  as  to  the 
maximum  passenger  rate.  The  regulating  and 
fixing  of  rates,  therefore,  is  not  an  inalienable, 
exclusive  function  of  the  Legislature,  and  if  it 
may  leave  that  to  the  corporation,  why  may  it 
not  delegate  it  to  a  different  bodvf  The  public 
interest  Involved  is  the  same,  whether  reached 
by  the  corporation  or  by  a  supervisory  commis- 
sion. 

We  are  not  without  authority  on  the  ques- 
tion. Our  Act  is  taken  almost  entirely  rrom 
an  Act  of  the  State  of  Georgia.  In  the  case  of 
Georgia  Railroad  Company  v.  Smith,  70  Ga. 
684,  the  constitutionality  of  the  latter  Act  was 
attacked,  and  on  this  subject  of  the  delegation 
of  authority  to  the  commission  was  held  not  to 
be  unconstitutionaL  The  Georgia  Constitu- 
tion, like  ours,  gave  authority  to  the  Legisla- 
ture to  regulate  rates.  By  the  former,  the 
Constitution  "  confeired  upon  the  Legislature 
the  power  of  regelating  railroad  freights  and 
passenger  tariffs,  preventing  unjust  discrimina- 
tions, and  requiring  reasonable  and  just  rates 
of  freight  and  passenger  tariffs."  By  ours 
**  The  Legislature  is  invested  with  full  power 
to  pass  laws  for  the  correction  of  abuses,  and 
'to  prevent  unjust  dircrimination  and  excessive 
charges  by  i)ersons  and  corporations  engaged 
as  common  carriers  in  transporting  persons  and 
property,  or  performing  other  services  of  a 
public  nature;  and  shall  provide  for  enforcing 
such  laws  by  adequate  penalties  and  forfeit- 
ures." 

There  ii  no  material  difference.  The  court 
says  in  its  opinion  in  the  case  cited  above  that 
"It  certainly  was  not  contemplated  that  the 
details  of  rates  to  be  fixed  over  the  many  miles 
of  raUway  in  the  Btate  should  be  settled  and 
determined  by  the  Legislature.  The  many  in* 
fiuenoes  that  combine  to  cause  changes  in  the 
ever  vairing  vicissitudes  of  trade  and  travel 
were  neUher  overlooked  nor  forgotten  by  thai 
body.  The  utter  impossibility  of  preparing, 
by  the  Legislature,  just  and  proper  schedules 
for  the  vanous  railroads,  with  their  differences 
of  length,  localitv,  and  business,  appears  to  ua 
to  be  so  clear  ana  manifest  as  that  to  have  en- 
tertained it  would  have  been  absolutely  absurd. 
And  especially  so,  when  it  is  remembered  that 
schedules,  just  and  right  where  arranged  for 
the  months  of  winter,  might  be  ruinously  un- 
just and  wrong  for  the  months  of  summer;  or 
that  such  as  were  proper  for  the  year  of  the 
meeting  of  the  General  Assembly  might  the 
succeeding  year  well  nigh  bankrupt  every  rail- 
road corporation  in  the  State." 

In  Tiuey  v.  Savannah  Railtoap  Commiedor^ 
ere,  4  Woods,  427,  the  same  cj^uestion  as  to  the 
constitutionality  of  the  Georgia  Act  was  passed 
upon;  the  court  discussing  more  fully  the  subh 
ject  of  delegation  of  authority  to  the  commie- 
sion  to  fix  rates,  and  reaching  the  same  conclu- 
sion. The  reasons  given  are  on  the  line  of  those 
in  the  Georgia  case.    Thus  "  The  fixing  of  just 
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and  reasonable  maximum  rates  for  all  tbe  nil- 
roads  in  tbe  State  is  clearly  a  duty  wbich  can- 
not be  performed  by  tbe  liegislature,  unless  it 
remain  in  perpetual  session  and  devote  a  large 
portion  of  Its  time  to  its  performance. 

"Tbe  question,  'Wbat  are  Just  and  reasonable 
rates  V  is  one  wbich  presents  different  pbases 
from  montb  to  month,  upon  every  road  in  the 
State,  and  in  reference  to  all  the  innumerable 
artides  and  products  that  are  the  subject  of 
transportation.  This  question  can  only  be  sat- 
isfactorily solved  by  a  board  which  is  in  per- 
petual session,  and  whose  time  is  largely  given 
to  the  consideration  of  the  subject  It  u  ob- 
vious that  to  reauire  the  duty  of  prescribing 
rates  for  the  railroads  of  the  Stale  to  be  per- 
formed by  the  Qeneral  Assembly,  consisting  of 
a  Seoate  with  forty  four  members,  and  a  House 
of  Representatives  with  176,  and  which  meets 
in  regular  session  only  on<*e  in  two  years,  and 
then  only  for  a  period  of  forty  days,  would  result 
in  the  most  ill  advised  and  haphazard  schedules, 
and  be  productive  of  the  greatest  inconvenience 
and  injustice  in  some  cases  to  the  railroad  com- 
panies, and  in  others  to  the  people  of  the  State. 
It  U  impracticable  for  such  a  body  to  prescribe 

2081  ana  reasonable  rates.  To  insist  that  this 
laty  must  be  performed  bv  the  Qeneral  As- 
sembly itself  Is  to  defeat  the  purpose  of  that 
clause  of  the  Constitution  under  oonsidersr 
lion." 

Under  a  Mississippi  Statute,  creating  a  com* 
mlaiion  with  supeivisory  powers  over  railroad 


rates.  It  was  held  to  be  ooDstHutiona]  by  the 
supreme  court  of  the  State,  and  also  by  the 
Supreme  Court  of  the  United  States,  although 
there  was  vested  in  the  commission  authority 
to  regulate  and  change  rates.  Stone  v.  Taxoo 
db  M.  F.  R,  Co.  62  Miss.  607;  Bkme  v.  Farmen 
Loan  A  Trutt  Co,  116  U.  S.  907  [20  L.  ed.  63B]. 

The  question  of  delegation  of  legislative 
power  was  not  directly  discussed  in  these 
cases,  but  was  necessarily  involved;  and  the 
authoritv  given  to  the  commission  bv  tbe  Act 
to  reffulate  rates  could  not  have  been  sus- 
tained, except  upon  the  conclusion  that  such 
authority  was  constitutionally  given.  Other 
cases  announcing  the  same  conclusion  are 
8iat€  V.  B.  Co.  87  N.  W.  Rep.  782,  and 
Chicago  db  N,W,  R,  Co.  v.  Dey,  published  in 
35  Fed.  Rep.  866.*  We  find  no  dedsion,  and 
think  there  is  no  good  reason  to  the  contraty. 
There  are  cases  upon  similar  statutes  of  otlier 
States  where  this  question  has  been  passed  $ub 
iilentio,  but  this  being  only  indirect  support  of 
our  conclusion,  these  need  not  be  cited.  We 
hold  that  the  Legislature,  in  the  Act  under 
consideration,  did  not  delegate  to  the  commis- 
sion anv  power  so  far  its  own,  exclusively,  that 
it  oould  not  be  delegated. 

Under  the  views  on  which  w«  decide  this 
case,  it  is  unneoessaiy  to  determine  the  other 
questions  appearing  in  the  record. 

The  bill  e/iould  be  dismissed,  and  it  is  so  or- 
dered.  

*6ee  same  case  annotated,  1 L.  B.  A.  744 
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Frank  J.  HORNUNG,  Appi., 

STATE,  ex  rO.  Joeiah  S.  GAMBLE. 

(....Ind....«) 

L  A  towii«ihlp  trustee  is  the  agent  of  bis  town- 
ship In  the  transactloD  of  Its  bnsmesi,  and  acts  In 
a  flduotary  as  well  as  an  offlolal  capacity,  and  Is 
amenable  to  tbe  rule  wbich  forbids  an  agent  or 
trustee  to  place  himself  In  such  an  attitude 
towards  his  prlnoli>al  or  eesbU  que  trust  as  to  have 
bis  interest  conflict  with  his  duty. 

t.  A  TOte  hy  m  township  trustee  in  Indiana 
for  himself  for  the  office  or  county  superintend- 
ent of  schools  is  contrary  to  public  policy,  and 
for  that  reason  an  utterly  Illegal  vote. 

t.  Where  the  aanoimeemeiit  is  made  that 
a  township  trustee  who  has  voted  Ibr 
himself  for  the  office  of  county  superintendent 
of  schools  has  been  duly  elected,  and  Is  made  up- 
on tbe  mistaken  assumption  that  he  bad  a  riffbt 
to  vote  for  himself,  tbe  failure  of  those  who  had 
not  voted  for  him  to  Interpoee  further  objection 
Is  not  such  an  ncqnfesoence  In  and  tacit  consent  to 
tbe  announcement  of  hfs  election  as  amounted  to 
an  appointment  of  him  to  such  office. 

(December  IS,  1S88.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Circuit  Court  of  Fayrtte  County 
(Borrv,  .f.).  In  favor  of  the  relator  in  a  proceed- 
ing  in  the  nnture  of  quo  warranto  to  test  the 
title  to  the  ofnoe  of  county  auperintendent  of  i 
ichools.    Affirmtd.  1 
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The  case  is  stated  in  tbe  opinion. 

Messrs,  Conner  A  Frost  and  O*  C.  Flore» 

for  appellsnt. 

Messrs.  L.  L.  Broaddns  and  Daniel  W* 
McKee*  for  appellee: 

1.  It  is  contrary  to  public  policy  for  an  of- 
ficer having  an  appointing  power  to  exercise  it 
in  his  own  behalf. 

State  Y,  Hoyt,  2  Greg.  246;  Com,  v.  Douglass, 
1  Binney,  77;  1  Dillon,  Mun.  Corp.  Sded.  g  444; 
State  V.  Taf/Un',  12  Ohio  St.  180;  7  Bacon, 
Abr.  818;  8  Bacon,  Abr.  80,  81. 

2.  A  public  officer  is  an  agent  within  the 
rule  "that  an  aa:ent  cannot  act  for  himself  and 
his  principal  at  the  same  time. ** 

Aopls  V.  Overyssd  Turn.  Board,  11  Mich. 
222;  6  Wait,  Art.  &  DefT  1;  AtUmtie  ijfeif. 
C.  B.  Co.  V.  Cow^es,  69  N.  0.  60;  Ft.  Wayne 
V.  Bosenihal,  75  Ind.  166. 

8.  As  declarations  of  tbe  above  rule  of 
agency,  see — 

Story,  Aeency.  §§  210,  211.  218;  2  Bouv. 
Inst.  ^$  8861,  8862;  6  Field,  Briefs,  %  641 ; 
Greenhood,  Pub.  Policy,  202-842;  Stropes  v. 
Oreene  County,  72  Ind.  42;  Abbot  v.  American 
Bard  Rubber  Co,  88  Barb.  678,  580. 

4.  Statutes  specifically  prohibiting  a  public 
ofi)cer  having  an  ap|>oiijt]ng  power,  from  ap- 
pointing himself  to  oflice,  are  but  doclaratory 
of  the  common  law;  therefore,  where  the  com- 
mon law  is  in  force,  tbe  prohibition  is  in  foroe^ 
in  the  sbsence  of  statute. 

Ft.  Waynes.  Bosenihal,  76  Ipd.  156^ 
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Niblaekt «/.«  delivered  the  opinion  ot  the 
ooart: 

Tba  proceedings  in  this  case  were  based  up- 
on an  information  in  the  name  of  the  State  on 
the  relation  of  Joeiah  S.  Gamble,  and  against 
Frank  G.  Homung,  which  caused  the  court  be- 
low to  be  informed  that  on  the  first  Monday  in 
Jun€,in  the  year  1885,  the  trustees  of  the  several 
towndiips  of  the  County  of  Fayette  met  at  the 
office  of  the  county  auditor  for  the  purpose  of 
appointing  a  superintendent  of  the  public 
schools  for  that  county,  and  thereupon  ap- 
pointed the  relator  sucn  superintendent;  that 
the  relator,  who  was  at  the  time  a  citizen  of 
the  county,  immediately  oualifled  and  entered 
upon  the  '^duties  of  the  office;  that  on  the  6th 
day  of  June,  1887,  which  was  the  first  Monday 
of  that  month,  the  trustees  of  the  several  town- 
ships of  said  County  of  Fayette  again  met  at 
the  office  of  the  county  auditor  for  the  purpose 
of  appointing  a  superintendent  of  the  public 
achoou  as  the  successor  of  the  relator;  that 
there  were,  at  the  time,  nine,  and  only  nine, 
townships  in  said  County  of  Fayette,  the 
trustees  of  all  of  which  were  present;  that  the 
defendant,  Homung,  was  then  the  duly  elected 
and  acting  trustee  of  Connersville  Township, 
one  of  the  townships  of  said  county,  and  as 
such  trustee  was  present  at  the  last-named 
meeting,  being  also  at  the  same  time  an  appli- 
cant for  the  office  of  superintendent  of  public 
schools,  to  succeed  the  relator;  that  the  trus- 
tees proceeded  on  the  same  day  to  determine  by 
ballot  who  should  be  appointed  to  the  office  in 
question;  that  in  casting  their  ballots  four  of 
such  trustees  voted  in  favor  of  the  relator,  and 
that  the  remaining  four  trustees  other  than  the 
defendant,  voted  for  him,  the  defendant;  that  in 
casting  his  ballot  the  defendant  voted  for  him- 
self; t£at  the  kwllot  so  cast  for  himself  by  the  de- 
fendant was  counted  for  him  by  the  trustees, 
which  gave  him  an  apparent  majority  of  one 
vote;  that  the  ballot  thus  cast  by  the  defendant 
was  an  iUeiral  vote,  and  ought  not  to  have  been 
counted  for  anv  purpose  whatever;  that  the 
county  auditor  did  not  give  the  casting  vote  in 
favor  of  either  one  of  the  parties  so  voted  for  by 
the  trustees:  that  the  tlustees  thereafter  ad- 
journed, without  takibg  any  further  action  in 
the  matter  of  the  appointment  of  a  superintend- 
ent of  public  schools;  that  by  reason  of  the  fore- 
going facts  the  defendant  assumed  that  he  bad 
been  appointed  such  superintendent  of  public 
schools,  known  as  county  superintendent,  for, 
said  County  of  Fayette,  and  took  an  oath  of 
office,  and  executea  an  official  bond,  as  the  law 
required  of  persons  appointed  to  that  position; 
that  on  the  Isth  day  of  June,  1887,  the  defend- 
ant demanded  the  possession  of  the  office  of 
such  superintendent,  and  deforced  him,  the  re- 
lator, from  the  same;  that  the  defendant  had 
ever  since  intruded  himself  into  said  office,  and 
wrongfully  ukirped  the  powers  and  duties 
pertatninff  thereto. 

'Wherefore,  the  defendant  was  required  to 
answer  by  what  authority  he  claimed  to  hold 
the  possession  of  such  office,  and  all  other  ap- 
propriate relief  was  invoked. 

A  demurrer  to  the  information  being  first 
overruled,  the  defendant  answers:  first,  in 
genera)  denial;  teeoncUy,  giving  a  history  of 
tlie  cause  substantially  the  same  as  slated  in  the 
ioformation,  up  to  the  time  when  the  town- 
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ship  trustees  were  about  to  commence  to  ballot 
for  a  county  superintendent  of  schools,  on  the 
first  Monday  in  June,  1887,  and  then  averring 
that  such  trustees,  before  prooeedinii;  to  ballot, 
selected  Richard  W.  Sipe,  one  of  their  num- 
ber, to  act  as  chairman  of  their  meeting,  who 
acted  accordingly,  and  the  county  auditor  at- 
tended the  meeting  and  acted  as  the  clerk  of 
the  election;  that  the  relator  and  the  defendant 
and  one  other  person  were  all  applicants  for 
the  office  which  the  trustees  had  met  to  fill; 
that  without  any  formal  agreement  as  to  the 
manner  of  conductinfr  the  election,  the  trustees 
proceeded  to  express  their  individual  choice  as 
between  the  several  applicants  for  the  office  of 
county  superintendent  of  schools,  by  volinr 
written  ballots;  that  throughout  thirty-five  bal- 
lots the  chairman,  Sipe,  and  three  others  of 
such  trustees  voted  for  the  relator,  and  that  the 
defendant  and  three  other  of  such  trustees  voted 
for  him,  the  defendant;  that  the  remaining 
trustee  voted  all  the  time  for  Ihe  other  app£ 
cant  above  referred  to;  that  on  the  thirty- sixth 
ballot  all  of  the  trustees  voted  as  they  had  be- 
fore, except  that  such  remaining  trustee  voted 
for  the  defendant;  that  during  all  of  the  bal- 
loting the  chairman  and  other  trustees,  includ- 
ing the  county  auditor,  had  full  knowledge 
that  the  defendant  was  voting  for  himself;  that 
after  such  thirty-sixth  ballot  was  taken,  Sipe,  as 
chairman  of  t&e  meeting,  in  the  presence  and 
hearing  of  all  the  other  trustees,  announced 
that  the  defendant  was  duly  elected  and  ap- 
pointed to  said  office  of  the  county  superin- 
tendent of  schools;  that  none  of  thV  trustees 
made  any  objection  to  this  announcement, 
and  all  acquiesced  in  and  consented  to  the 
same;  that  said  meeting  thereupon  adjourned 
without  day;  that  immediately  after  such  ad- 
journment the  county  auditor,  in  a  book  kept 
for  that  purpose,  made  a  proper  record  of  the 
proceedings  had  by  such  trustees,  showing  that 
the  defendant  had  been  duly  ele<'ted  and  up- 
pointed  as  such  superintendent;  that  pursuant 
to  such  election  and  appointment  the  defend- 
ant on  the  18th  day  of  June,  1887,  and  after 
reblgning  the  office  of  township  trustee,  took 
and  subscribed  the  oath  required  by  law,  and 
executed  an  official  bond,  with  approved  free- 
hold security,  in  the  penal  sum  of  $1,000,  con- 
ditioned as  the  law  proscribed;  that  immedi- 
ately thereafter  the  county  auditor  reported  to 
the  superintendent  of  public  instruction  that 
the  defendant  had  been  appointed  county  su- 
perintendent of  schools  for  Fayette  County;  that 
the  defendant  has  ever  since  been  recognized 
as  such  last  named  superintendent  by  the  su- 
perintendent of  public  instruction;  that,  after 
executing  a  bond  and  qualifying  as  above 
stated,  the  defendant  entered  upon  the  dis- 
charge of  his  duties  as  such  county  superin- 
tendent, and  has  since  continued  in  the  dis- 
charge of  such  duties. 

A  demurrer  was  sustained  to  this  second  par- 
agraph of  answer,  and  a  trial  resulted  in  a 
finding  in  favor  of  the  relator,  assessinf^  his 
damages  at  $425,  and  in  the  award  of  judg- 
ment accordingly. 

The  errors  assigned  upon  the  proceedings  be- 
low, and  the  argument  submitted  in  favor  of 
the  reversal  of  the  judgment,  present  two  ques- 
tions for  our  decision:  first,  had  Homung, 
while  acting  as  a  township  trustee,  tho  bwful 
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Illimoib  Supbbmb  Coubt. 
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rigbt  to  TOte  for  himself  for  the  office  of  ooantv 
eoperiDtendent  of  schools,  and  to  have  his 
▼ote  couDted  for  himself  in  determining  the  re- 
sult of  the  ballotings?  If  not,  was  there  such 
an  acquiescence  in,  and  tacit  consent  to,  the 
anDouncemcDt  by  the  chairman  of  the  meeting 
that  he  (HomuDg)  had  been  duly  elected  as 
such  county  superintendent,  as  amounted  in 
law  to  an  appointment  to  that  effect? 

A  township  trustee  is  the  agent  of  his  town- 
ship in  the  transaction  of  its  business,  and 
hence  in  the  performance  of  his  duties  he  acts 
in  a  fiduciary,  as  well  as  an  official,  capacity. 
Therefore  the  rule  which  requires  fair  dealings 
and  disinterested  conduct  on  the  part  of  an 
agent  or  trustee  towards  those  he  re|)re8ents  ap- 
plies with  fuU  force  to  a  township  trustee. 
The  law  will  not  allow  an  agent  or  a  trustee 
to  place  himself  in  such  an  attitude  towards 
his  principal  or  his  cestui  que  truit  as  to  have 
his  interest  conflict  with  his  duty;  and  a  town- 
ship trustee  is  as  much  amenable  to  that  rule  as 
any  other  agent  or  trustee.    As  applicable  to 

gnvate  rights,  the  enforcement  of  such  a  rule 
\  imperatively  necessary;  and  as  a  matter  of 
public  policy,  the  re<!ognition  of  such  a  rule  is 
of  equal  if  not  greater  importance.  Green- 
hood,  Public  Policy,  802. 

A  public  officer  is  impliedly  bound  to  exer- 
cise the  powers  conferred  on  him  with  disinter- 
ested skill,  seal  and  diligence,  and  primarily 
for  the  benefit  of  the  public.  It  is  also  the 
duty  of  a  public  officer  navinf  an  appointing 
power  to  make  the  best  available  appointment, 
and,  in  such  a  case,  the  right  of  appointment  is 
not  in  any  sense  the  property  of  the  officer  pos- 
sessing  the  appointing  power.  It  is  the  iwiicy 
of  the  law  to  secure  tiie  utmost  fr^dom  from 
personal  interest  or  undue  influences  in  the  se- 
lection of  public  officers,  whether  electiye  or 
appointiv  Hence  it  is  that  the  sale  or  abso- 
lute transfer  of  an  office  is  prohibited,  and  that 
threats,  bribery  and  other  kindred  influences 
used  to  obtain  an  office  are  made  criminal;  also 
that  all  oontiActs  in  restraint  of  the  appointing 
power  or  of  the  electiye  franchise  are  void. 

State  ▼.  Bwt,  2  Oreg.  246,  was  based  upon 
the  foUowing  facts:  In  June,  1866,  Hoyt  was 
elected  marBhal  of  the  Citv  of  Portland  by  the 
common  council  of  that  city,  and  entered  upon 
the  dutlea  of  the  office.  In  July,  1867,  the 
common  councfl  took  proceedings  for  the  pur- 
pose of  electing  a  successor  to  Hoyt  That 
body  consisted  of  nine  members,  and  under  the 
charter  of  the  city  fiye  votes  were  required  to 
elect  a  marshaL  Roeenheim  was  at  ue  time  a 
member  of  the  common  council,  and  was  voted 


for  as  a  candidate  for  the  office  of  marshal,  re- 
ceiving five,  and  only  five,  votes,  one  of  which, 
was  cast  by  himself,  and  for  himself.  Rosen- 
heim, claiming  to  have  been  lawfully  elected 
marshal  of  the  city,  proceeded  by  information 
against  Hoyt  to  obtam  oossession  of  the  office. 
Previous  to  the  time  of  the  meetine  at  which 
Rosenheim  claimed  to  have  bc^n  eiecied,  the 
common  council  had  adopted  a  rule  which  was 
recognized  as  still  in  force,  as  follows:  "Every 
member  who  shall  be  present  when  a  question 
is  put  shall  vote  for  or  against  the  same,  un- 
less he  be  immediately  interested,  in  which 
case  he  shall  not  vote.  On  behalf  of  Hoyt  it 
was,  among  other  thin^,  contended  that,  un- 
der the  operation  of  this  rule  as  well  as  upon 
principles  of  public  iwlicy,  Rosenheim  voted 
lor  himself,  which  was  an  illegal  vote,  and 
that  hence  he  did  not  receive  the  requisite 
number  of  legal  votes  to  elect  him  as  marshaL 
The  court  held  that  the  rule  in  question  was  a 
binding  rule  upon  the  common  council,  and 
that  in  consequence  Rosenheim's  vote  for  him- 
self was  a  nullity.  Also  that  it  is  contrary  to 
the  policy  of  the  law  to  permit  a  public  ofiS'cer 
having  an  appointing  power  to  use  such  power 
as  a  means  of  conferring  an  office  upon  himself. 
We  concur  in  both  of  the  conclusions  reached 
as  above  by  the  Supreme  Court  of  Oregon;  and 
consequently  feel  constrained  to  hold  that 
Homung's  vote  for  himself  for  the  office  of 
county  superintendent  was  contrary  to  public 
policy/and  for  that  reason  was  an  utterly  illegal 
vote. 

The  announcement,  by  the  chairman  of  the 
meeting  at  which  Homung  was  voted  for,  thai 
the  latter  had  been  duly  elected  as  county  sup* 
erintendent,  was  evidently  made  upon  the  mis- 
taken assumption,  but  in  the  bellcr,  that  Ilor- 
nhng  had  the  right  to  vote  for  himself  if  he 
chose  to  do  so;  and  the  reasonable  inference 
from  the  antecedent  facts  is  that  no  objection 
was  made  to,  and  that  there  was  a  seeming  ac- 
quiescence in,  that  announcement  by  ifaose 
who  had  voted  for  the  relator  only  oecause 
Homung  had  received  an  apparent  majority  of 
the  votes  cast  on  the  last  ballot. 

The  failure  of  those*  who  had  not  voted  for 
Homung  to  interpose  further  objection  to  his 
selection  ought  not,  under  the  cucumstancea, 
to  be  constraed  either  into  an  implied  or  an  in- 
formal vote  in  favor  of  his  appointment  State 
V.  Eiirt>y,  86  Ind.  118;  State  v.  Sutton,  99 
Jnd.  800;  StaU  t.  FMer,  12  West.  Rep.  684, 
118  Ind.  79;  State  v.  Edwtrdi,  14  West.  Rep. 
88, 114  Ind.  681. 

Thsjudgmeni  i$  aflrmei,  with  eoett. 


ILLINOIS  SUPREMS  COURT. 


Henry  H.  GAGE,  Appt., 
e. 

VThaddeos  HAMPTON. 
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of  taxes  may  be  shown  tqr  pOToL 


2.  Parol  evldenee  is  admissible  to  diow  HmZ 
taxes  were  in  fact  paid  by  a  person  other  than 
the  one  named  as  payer  in  the  tax  reoeipts. 

8.  Title  acquired  by  taking  actual  posBession  of 
vacant  land  after  having  paid  taxes  thereoii  for 
seven  srears  under  color  of  title  made  in  good 
faith  is,  by  force  of  the  Illinois  Statute  of  Llmit- 


Vcnm.'-'Tax  UtIsSi  Where  the  statute  makes  a  tax 
deed  prima  fade  evidence  of  title,  possesrion  under 
tt  will  be  sufBoient  with  such  a  conveyance.  Daw- 
ley  ?.  VanOourt«81  IIL  tfO;  FeU  v.  CeeBford,S0  HL 

dL.R.A. 


686;  Holloway  v.  Clark,  27  HL  488;  Dickenson  v. 
Broeden,  80  lU.  826;  Morrison  v.  Norman,  47 IIL  477; 
Webster  v.  Webster,  86  UL  886;  Hardin  v.  Grate,  SO 
Ill«  216.    where  the  purchaser  takes  poaBoarion  of 


Oaqx  V,  Hamftob. 
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mOaoM.  moh  k  llz«d  ttOe  h  vU  enable  on*  not 
oDir  to  detaia  bit  iKWMaiion.  but  to  recover  |N»- 
■BBlon  bota  knottierwlio  battubasauentty  taJien 


OBot  land,  after  iMjmeat  ot  laie*  for  leven 
yean  under  ooloTof  Utle,  aiiother  peraon.  havlas 
noiloe  of  euob  reductton  to  pancMlnn,  has  no 
rlHht.  althouffh  olsimliur  title,  (« take  pownaloD 
cept  by  due  legal  prooedure;  and  U  be  takee 


ly  an;  other  id 


aaultt 


APPEAL  lij;  defendant,  from  a  Judgment  of 
the  Sunerior  Court  of  Cook  Couoty  (Sliep- 
«rd,  J.),  in  favor  of  the  plaiotifC  Id  a  bill  In 
eqi^ty  to  remove  cloud  on  Utle.  Btoa-ttd. 
Tbe  fact!  are  Btslcd  io  the  opinloD. 


OrtJig,  Ch,  J.,  delivered  the  opinion  of  the 
coiirl: 

This  vras  a  b!11  in  equl^,  brought  by  Tbad- 
deua  Hampton,  Id  the  Superior  Court  of  Cook 
CoiiDtv,  BgalDHl  Hearv  H.  Oage.  to  set  aalde 
Uiree  tax  (keds  as  clouda  on  the  tilleg  to  lots  S6 
UHl  37  OD  west  half  of  block  1  in  a  certain  stib- 
divlsioii  ot  a  certain  eight;  acre  tract  of  land 
in  Cook  County. 

Tba  firat  tax  deed  named  in  tke  bill  was  exe- 


cuted on  tbe  10th  day  of  Febtnarj,  1877,  tbe 
second  waBexcculed  on  February  IS,  18iJl,vid 
the  third  od  February  18,  ISni. 

The  defendant,  Qaco.  put  in  an  answer  to  lb« 
bill,  in  which  he  denied  complainani's  title  and 
poaacaalon  and  Bel  up  title  and  pnsscxaion  of  the 
piemises  in  himself.     He  alleged  that  he  ao> 

anired  color  ot  title  in  good  faltli  in  1HT7  while 
le  propeity  was  vacant  and  unoccupied,  and 
while  it  Temained  vacauC  he  paid  all  tuLiai  so 
cnied  on  the  property  for  more  ihan  seven 
lears,  to  wll:  for  the  years  1878,  18(0,  l!<80, 
1881,  IS83,  18S3.  18S4. 1H85  and  1880;  and  that 
afterward,  and  before ihe  bill  waaflled,  betook 
actual  possestion  of  tbe  premises;  and  tliat 
since  betook  posspsaton  tlitrcof  he  baa  con- 
tinuously held  ibe  same  and  1*  now  in  the  pos- 
acsaion  thereof. 

Replication  was  filed  to  the  answer,  and  tlw 
defendint  also  tiled  a  cmss  bill  in  wliich  sub- 
Btanliully  Ihe  same  facts  n^re  set  up  as  are  con- 
tained in  tbe  answer.  The  complainant  an- 
swered the  crossbill  and  tbe  cause  proceeded  to 
a  bearing  on  tbe  plradlnga  and  proofa,  and  Ihs 
court  decreed  in  favor  of  complainaui  and  dl*- 
mlMed  defendant's  crass  bill. 

The  tai  deed  executed  February  10,  1877, 
purporting  to  convey  Ibe  premises  in  questloD 
to  Henry  H.  Gaire  was  color  of  title,  and  it  it 
not  questioned  that  the  deed  was  made  in  good 
faith.  When  the  deed  waa  executed  the  prem- 
isca  were  vacant  and  unoccupied,  and  the  prop- 


INOn  SorBEMK  COCBT, 


1  1H86 — five  BucceauTC  yean:  but  it  Is  ia- 
sfst«d  tliat  the  evidence  falls  to  show  payment 
for  the  jears  1880  and  1881  t^  Benr;  U.  Oare. 
We  do  not  concur  In  this  view.  The  receipt 
Introduced  in  svidence  for  the  tax  of  IBSO 
reads:  "Received  of  Aaahel  Gnge  hy  H.  H. 
Gane;"  while  the  receipt  for  the  taices  of  1881 
KfMB,  "Received  ot  Aaahel  Oage."  If  the 
proof  of  payment  rested  slone  on  the  words  of 
the  two  receipts  the  position  of  appellee,  that 
Benry  B.  Gage  had  failed  to  prove  pay meot  of 
taxes  for  the  two  years  id  question,  might  be 
sustained;  but  aucb  is  not  the  case. 

Asabel  Gage  lestilied  that  be  never  paid  an^ 
taxes  on  the  property,  that  be  never  had  in  his 
poflseasion  any  tax  receipts  for  taxes  paid  on 
tbe  property.  And  Benry  H.  Qage  testified 
that  he  paid  tbe  taxes  on  the  property  from 
1679  to  1686  both  inclusive;  that  for  the  years 
1880  and  1881  he  iiaid  the  laxes.  Upon  cross 
examination  tbe  witness  was  asked: 

"How  did  it  happen  that  two  of  tbe  tax  re- 
ceipts wliicb  were  offered  in  evidence  recited 
the  payment  of  taxes  by  Asahel  Oage,  and  two 


Ip&ld,attbeH  .        .  - 

for  other  taxes  to  the  same  coDector  of  tbe  West 
Bide,  and,  until  this  case  was  called  up,  I  did 
not  find  that  there  was  any  difference  in  the 
receipts— in  tbe  method  of  making  out  tbe  re- 
ceipts." Witness  continues:  "Be  has  bad  the 
receipts  in  bispoaseasion  since  they  were  issued, 
paid  for  tbem  with  bis  own  money." 

The  payment  of  taxes  may  be  provea  by 
parol  evidence.  Tax  receipts  may  be  explained, 
and  if  a  mistube  bas  been  made  in  tbe  descrip- 
tion of  tbe  land  or  in  the  name  of  tbe  person 
who  actually  made  tbe  payment,  resort  may 
be  bed  to  parol  evidence  to  rectify  aucb  mia- 
take.  Here  is  the  evidence  of  A^bel  Gage, 
that  be  never  paid  any  lax  on  the  property;  aod 
that  of  appellant,  wbo  testified  that  be  paid  ttan 
taxes  fur  tbe  years  In  dispute  with  bis  own 
money.  If  these  witnesses  testify  to  the  truth 
— and  it  nowhere  appears  that  tbey  are  unreli- 
able— tbe  fact  is  beyond  dispute  that  appellajit 
paid  the  taxes  tor  seven  successive  years. 

In  UiTK/iman  v.  Whtt»Uin«,  2S  Dl.  185,  it  was 
held  that  proof  of  payment  ot  taxes  may  be 
made  otherwise  than  by  the  production  of  tax 
receipts.  It  is  there  said:  "No  rsason  is  per- 
ceived why  the  payment  of  taxes  may  not  be 
proved  ...  by  the  verlial  evidence  of  a  wit* 
ness  as  welt  as  the  payment  of  money  in  any- 
olher  case." 

In  Galeman  v.  Billingt,  89  Dl.  185,  where  the 


to  be  adverse. 

83  Mo.  ES.  Tide  to' land,  under  tbe  BtatuCe  of 
LlmhationB.  cannot  be  aoqulT«d  br  one  who  has 
never  been  in  actual  PDMOBilon  or  paid  taxes. 
Bemtsudv.  Beeoher.nckLSS.  DaderUra  Code  of 
Civil  Procedure,  tbeUtletoa  |dece  of  land  formlns 
part  Ota  larger  ti«ot,whJoh  Is  aseesmd  at  an  en- 
tlretr  to  the  real  owner,  cannot  be  acquired  by  ad- 

__~^i».,  onieM  the  advevse  otaimant  pan 

tlie  taxes  on  tbe  land  In  bis  poesce- 
MB  T.  Justlniana,   70   Oal.  aos.   The 

of  Aprfl  1,  IW8,to  Qvll  Code,  I  8ES, 

requirlDK  the  advene  ponenor  of  land  to  par  ail 
taxes  assessed  tber«i>n,ln  order  to  aogulre  a  title 
by  adverse  poio— Ion,  does  not  affect  aoveiaB  hold- 
taga  prior  to  the  date  of  fts  pMaaKSi  HeUtvon  v. 
Beinlen,  R  Chi.  8TS.  nie  amendment  was  not  i»- 
tro«oti*e,  and  did  not  at  all  aOeot  adveosa  boldlnga 
prior  to  the  date  ot  111  psiEBue.  Sharp  v.  Blanken- 
sIUp.EaOal.18B;  Jobnaott V.Brown, 63 CaL3BI:HeU- 
bron  V.  Helnlen,  n  CaL  HIS.  Tbe  paymeDt  of  taxes 
on  land,  taken  In  cxnmeotlon  nmt  an  actual  pos- 
■easlon  br  tbe  tbxparer  and  other  teats  in  evl> 
denoa,  tended  to  show  botb  a  claim  of  ownership 
and  tbe  extent  of  the  olalinant's  ppsseation.  Bau. 
oum  V.  Oeors&OS  Ala. HI0:  Jay  v.llteln.  tt  Ala. 6It: 
Angelk  liiaTl  WS.  note  &  I  asf;  Qreen  v.  Jordan.  B8 
Ala.m.  Tbefact  that  taxes  bad  been  paid,  it  es- 
sential to  tbe  plalnllirs  claim  throush  adverse  poe- 
'  in.  Is  onl7  a  matter  of  evidenoe,  and  not 

"-  '^e  pleaded.    Ball  v.  Nichols,  n  CbL 

lesion  <a  the  premises  t^  tlie 

n  and  oolorof  title  made  in 

gooi  faith,  with  pavment  ot  tbe  taxes  aseewwi 
thereon,  after  the  title  of  Que  hetn  was  perfected 
br  oongreMlonal  conOrmatlOD  and  btfore  the  pa- 
tent Iwied,  oontlnued  for  tlie  period  prescribed  by 
tbe  Statute  of  UmltaUons  at  tbe  State,  was  a  bar 
'      "  ">ovecy  by  the   heire  upon  the 

T.  Uanea,  88  U.  B.  Zl"  -  -~  ' 
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a  (2fL.ed. 


OOnitltutlona] „ . 

LeirlslaCure  to  prescribe  a  iliort 
e,  Bve  or  seven  )'earB--withiii 

*'"""  ooirnlzanoe  of  actions 

.. ea.   Thonr-- "   "" 

HoBlror.  n  Fa. 


p«iod— e.  On  threeTove  or  seven  )'earB--wlthlii 
which  the  courta  may  take  coirnlzance  of  actions 
^  -     '■  —      tura^ax  titles.   Thomas  v.  Stickle, 


v.  BInl.  S  *IB. 

48*:  Lassltterv. 

(I80L  A  Statute  requlrlur  suit  against 
ohaser  for  leooverj  «f  land  '-  *"  ' 
9L.R.A. 


Bpreclcer  r.  Wakeley.  1. 

Ala.  a7:  Black.  Tax  Titles, 


s  from  rsoordlQic  of  tbe  deed  is 


uDoausdtutliinal-    tUU  v.  Atlerburr,  4  Wei 

.._  ...     igtatularequlrlngthat  "Ai 

purchaser,  his  hi ' 

9iy  of  tbe  land  sold  to ,  ..  

lid  a  sale  or  conveyanoe  ot  land  for 


Rep.ue,es  Uo.  lU.  Astatulerequlrlngfhat  "Any 
suit  against  tiie  tax  purchaser,  his  helis  or  aaslffnf 
tor  the  leooveiy  of  tbe  land  sold  for  taxes,  or  b 


within  three  rean  froEo 

recording  the  tax  deed,"  does  not  applr 
nuDis  uiD  owner  B  In  poaseaslon.  Bpurlock  v. 
Dou«rbertr.811lo.lTI:Blaok.TaxTltles,|»l.  Tb* 
HIsSslppl  Code  of  1860, 1  (M,  which  raorUea  that 
"acuuuoocupatlon  for  three  yean,  after  one  year 
from  the  day  ot  sale,  of  any  land  held  under  a  oon- 
veyanoe  \it  a  tax  oolleotor.  In  puieuanoe  of  a  sale 
for  taxes,  shall  bar  suit  to  recover  suoh  land  or  a>- 
sailsucb  title,  beoauae  of  any  defect  In  thessle  of 
suoh  land  for  laxea,  or  In  anv  nreoedBnt  utAti  <» 

said  sale,"  caimot  beavalled  ol 


he  delayed  to  record  It  for  ewht  yea 


Gaob  t.  Hampton 


petent  to  piore  (if  sncb  was  the  fad)  tbat  tbe 
uzes  were  la  facl  paid  by  BllUnga  and  Uie 
naroeof  ParaoDBwaabyHnnelnadTerteiice  In- 
cluded Id  tbe  receipt. 

As  tbe  law  has  heretofore  been  settled  by  this 
GOnit,  we  regard  the  evidence  sufflcient  to  es- 
tablidiseveiisucce8«iveyears'pa;nieDla  of  taxes 
tiy  appellsnt.  Tbe  appellaat  Qage  haviDg  es- 
tablished color  of  title  made  !□  good  faith,  sod 
seven  successive  years'  payment  of  taxes  on  the 
property  while  it  was  racant  and  unoccupied, 
the  next  queatioa  to  be  considered  is  whether, 
after  the  completion  of  the  seven  years' pay- 
ment of  taxes,  he  acquired  possession  of^tbe 
land  so  as  to  bring  htm  within  the  provision  of 
BectiOD  7  of  chapter  63  of  the  Statute  entitled 
LimitaUmu,  which  resdsas  follows: 

"Whenever  a  person  having  color  of  title, 
made  in  Kood  faith  to  vacant  and  unoccupied 
land,  sbsJl  pay  all  taxes  legally  aAseseed  there- 
on for  seven  (7)  successive  years,  be  or  she  shall 
be  deemed  and  adjudged  to  be  the  legal  owner 
of  ssid  vacant  and  unoccupied  land,  to  the  ex- 
tent and  according  to  the  purport  of  his  or  ber 
proper  title." 

Ii  is  clear  from  tbe  evidence  tbat  tbe  prop- 
erty was  vacant  until  July,  1887;  and  on  tbe 


12tli  day  of  that  month  Henry  H.  Gage  em- 
ployed tbe  surveyor  of  Cook  County  to  survey 
tbe  lots  and  put  a  post  and  four-board  fence 
around  theproperty.  On  JulySS  tbesuiveycr 
notifled  appellant  tbat  tbe  work  was  done. 
Within  a  lew  daya  after  appellant  received  tbe 
notice  be  went  to  see  tbe  property  and  found 
that  the  surveyor  had  made  a  mistake  and 
fenced  lots  S6  and  S7  on  the  east  half  of  tbe 
block  1  Instead  of  lotaSS  and  87  on  tbe  west 
half  of  Ibe  block.  The  surveyor  then  made  a 
new  survey  and  removed  the  fence  and  put  it 
around  tbe  lota  in  controversy.  Tbe  fence  was 
completed  by  the  10th  day  o!  September,  1887, 
and  appellant  then  paid  tbe  surveyor  for  bis 

"Thus  far  there  la  no  controversy  between  tbe 
parties;  and  It' la  an  undisputed  fact  tbat  on  tbe 
lOth  day  of  September,  1887,  appellant  Qage 
had  tbe  property  In  controversy  Inclosed  with 
a  post  and  four-board  fence.  This  act  of  ap- 
pellant gave  him  possession  of  the  property 
under  color  of  tide,  by  taking  possession  td^r 
be  had  paid  taxes  for  seven  successive  years 
while  the  lots  were  vacsnt;  be  did  all  tbe  law 
reqiiired  and  bis  title  to,  and  rights  in,  the 
property  became  fixed.  He  then  had,  not  only 
a  title  which  he  could  Invoke  as  a  shield  or  de- 
fensive title  to  protect  him  in  tiie  poesesdon  of 


woyoars  in  wbldi  to  bring  suit. 

. !S  Ebd.  81G.   But  where  no  rif  bt 

is  given  to  tbe  owner  to  sue  for  the  land  when  the 


btes  V.  8lebt>lDB,  2S  JL 


pa«e«ef(»i  Is  vacant,  the  owner  oennot  be  out  off 
wittiout  gIviDZ  him  an  opportnnltr  to  show  oanse 
'  — ■ — ■  the  tax  title.   Wfiete  tbe  actual  possssston 


(3  tandsold  foe  taxes 
rean  tbe  orlalnal  owne 
tbe  bolder  m  tbe  tax  I 
ment  notwKhstandlnc 
idlTa 


one,  and  after  two 

entered,  it  was  held  that 
tie  oonld  maintain  elect- 
u-  ■ .  yjg  ij^jj  years. 


Hrers  V.  Coonntdt,  &  Kan.  £11.  The  Iowa  Ave 
jean'  Statute  of  UmltatlonB  applies  to  an  aotlon 
brought  by  one  olalmlng  imdM'  a  tax  deed.  The 
ptutr  holdbig  under  the  tax  deed  most,  wltliln  Ave 
Tears,  eltberiilinsslf  take  actual  poionslon  of  the 
propertj'.  or  bring  a  salt  to  reoover  po«ee»lon. 
BeiTettv.  Holmes,  UnU.B.«61<3»L.ed.  in).  One 
wbo  has  for  live  tsbis  had  ooDstrurtlve  poseessioD 
of  uDoooupled  bu]d,uiider  a  tax  deedbasedon  a 


<Y  unfounded  and  protraotM  litigation  until 

Oitute  has  run  against  Urn,  he  Is  not  wtthout 

renedf  In  a  court  M  eaoity.  Untoo  Hut.  L.  Ins. 
Oo.  V.  iHoe,  11  Fed.  Rep.  K8.  Where  the  purohoser 
i_. ■ u to  hold  tbe  land,  and 


le  will  be  pro- 
tected. BlUioiwb  tbe  deed  is  void  on  Its  faoe.  Dai- 
ton  Tri.ucas.^III.38T.  UndertbellllnolsStstulca. 
a  defendant  In  ejectment  vrbo  has  been  In  rossee- 
Blonof  (be  land  by  actual  residence  thereon,  bating 
aooonected  titlela  law  or  eQultr,  deduclble  from 

"""  "' "lO  United  Btolee,  or  f  lom  any  person 

__..   .»_  .._^  i_^  nonpayment  ot 


.be  United  Btatee,oi 
0  sell  the  land  loi 


taxes,  may  defend  himself  t>y  pleading  p 


— ,  — „ ,  , ,  pceeecelon, 

Bloreeaid,  for  seven  years.   Moore  v.  Brown,  a 
B.  II  Uow.  4U  m  L.  ed.  TSO:  Meehan  t.  r- — *- 

u.  B, »  How.  m  OB  L.  eoTnoj. 

Thenstotute  bcgma  tonin.  But  In  som 
e  period  of  limitation  does  not  oommenc 
itfl  the  delivery  and  teoordlng  of  tbe  tt 
— 1 Tulloot-    ""  ■" — ~    '™'-  "^~ 


of  nmitaHnn  does  uot  oonuuence 
■ding    -   ■ 
BirtTrSli'iiffrSSiok.  'Tnx'll&ee."  i'  mT  a" 


:,  8t  lows 


:;  Edgerton 


der  oolor  of  title  date  from  the  date  of  tbe  deed. 
De  Oraw  v.  Tajtor,  87  Ho.  810:  And  hi  «l<ih«Tina  K 
begins  to  run  from  the  time  the  lax  deed  Is  exe- 
cuted. Jonee  v.  Dandle,  n  Ala.  SM;  Pugh  v. 
Touiigblood,  N  Ala.  SHL  In  Pennsylvania  It  luw 
been  held  tbiat  the  statute  begins  to  run  from  tbe 
time  tbe  puTobsacr  takes  pooesslon,  not  from  the 
iaj  of  sale  jWaIn  t.  Shearmnn.  8  Berg.  A  R.  367: 
CnuuueirT.Ball,  1  Watts  *B.8S).  nor  from  the  date 
of  the  record  of  the  deed.  Baldwin  v.  Uerrlam.  U 
Keb-US.    But  sinoe  tbe  AototlBEl,  which  proviaia 

j_  • — , ^ia  ease  of  a  vacant  poasos- 

jimencea  from  the  day  ^  tbe 

..  Bowen,  e  Fa.  TU  Bogeis  v.  Johnson. 

07  Fa.  48;  Johnston  v.  Jaokson,  ID  Pa.  IM.  Bo  In 
AAansas,  It  begins  to  run  from  tbe  date  of  the 
sale,  whether  bdoIi  purohaser  is  In  poeeeaslon  or 
not.  HitoheU  T.  Btter,  ttAtk.  1TI.  fiiWIsoonshi. 
a  tax  desd  of  unoccupied  laada,  duly  leoorded, 
draws  after  It  oonatruotlre  adverse  poMeaslon  of 
land.  Ooleman  v.  Feabtlgo  iMinber  Oo.  80  EM. 
aap.81T.  Thesp«BlalstatutelWBg.aiBt.UOT,ll^ 
set)  has  no  applkatlon  except  where  tbe  tax  deed 
is  valid  upon  Its  fsoe.  AHhough  void  tax  deeds 
have  been  bcdd  good  as  color  of  titie  under  the 
gencsal  statute,  the  queatlon  of  tbe  color  of  tlUe 
doee  not  arise  undo'  the  speolal  statute,  wblob  Is 
based  upon  tbe  recording  of  tbe  tax  deed,  Fearoe 
V.  Tlttsworth,  S  WmL  Bep.  8TS,  81  Mo.  eaS.  In  WIs- 
oonsbi  a  void  tax  deed  wdl  notset  the  itatuie  run- 
"Dlng  in  favor  of  ttie  bolder  unices  his  poesemlor  '~ 

... — 1 — J  — . — ....g_   i,aln  V.  Bbeparda 

at,  a-" ■    ■ 

.  Fay,  2B  Wl9.  UO.   In  Iowa  the 


having  entered  up« 


a  mere  intruder,  re- 


. id  the  sratute  rune  In  hla  favor.  Blake- 
ley  V.  BcEtsr,  18  III.  70^  Hoes  V.  Bpear,  a>  Osl.  38; 
BuwDiaii  V.  Cocldill,  8  Kan.  SlI:  Blackwood  v.  Van 
Vlell.  HO  Mich.  118;  Llnh  V.  Doerfer,  42  Wis.  8M: 
JoQte  V.  Davis.  U  Wis.  ffiO;  Whitney  v.  Qnndeiaon. 
Bl  Wis.  Xa-,  Fionu  V.  Klolsch,  18  Wto.  812. 
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the  lots,  hut,  If  another  should,  by  some  means, 
obtain  possessioD  of  the  proixfiiy,  he  bad  a  title 
under  which  be  mifrht  sue  and  recover  the  pos- 
session of  t  lie  property. 

This  is  not  a  new  qiiestfon  in  this  court.  In 
EaU  y.  Glad/eider,  62  Hi.  91,  a  title  acquired 
in  the  same  manner  as  appellant  acquired  bis 
title  was  fully  considered,  and  it  was  there 
held  that  where  the  bar  of  tbe  statute  has  be- 
come complete,  under  the  second  section  of  the 
Act  of  1889  (which  is  section  7  of  our  present 
Limitation  Act),  by  the  concun-ence  ot  claim 
and  color  of  title  acquired  in  good  faith,  pay- 
ment of  taxes  for  seven  successive  years  under 
such  color  of  title  and  the  actual  taking  of  pos- 
session of  the  premises,  such  bar  can  be  used 
as  a  shield  to  protect  the  possession  against 
everyone;  and  if  tbe  possession* be  invaded  or 
the  premises  again  become  vacant  and  another 
make  entry,  even  if  the  latter  hold  the  par- 
amount title,  the  bolder  of  the  color  of  title 
may  sue  and  recover  bis  lost  possession. 

The  bar  of  tbe  statute  having  become  com- 
plete, the  right  of  the  pen»on  entitled  to  its 
benefits  to  have  and  enjoy  tbe  possession  is  as 
perfect  as  though  he  were  actually  invested 
with  the  title i  and  as  against  him  the  bolder  of 
tbe  paramount  title  cannot  use  it  for  tbe  pur- 
pose eiiber  of  recovery  or  defense. 

The  same  doctrine  was  announced  in  the  late 
case  of  McDuffee  v.  StnnoU,  7  West.  Rep.  695, 
119  Dl.  450.  It  is  Uiere  said:  *'  In  view  of  tbe 
repeated  decisions  of  this  court  it  would  be  a 
fruitless  consumption  of  time  to  enter  upon  a 
discussion  of  tbe  cases  decided  outside  of  this 
State,  for,  whatever  tbe  rule  may  be  elsewhere. 
It  is  now  well  settled  in  this  State  that  when- 
ever the  bar  of  the  statute  has  become  abso- 
lute and  tbe  party  entitled  is  in  possession  under 
it,  it  is  thereafter  just  as  available  for  attacking 
as  for  defensive  purposes;  and  its  availability  in 
Uiis  respect  will  not  depend  at  all  upon  tbe  oc- 
cupant cuntinuing  in  tbe  actual  possession  of 
tbe  property.  His  rights  in  that  respect  are 
precisely  the  same  as  those  of  any  other  abso- 
lute owner  of  land.  He  can  vacate  it  or  oc- 
cupy it,  just  as  convenience  or  interest  may 
dictate."  It  wiU  not  be  necessary  to  cite  other 
cases  in  this  State  on  the  question  as  tbe  law  is 
too  well  settled  to  admit  of  controversy. 

It  appears,  however,  from  the  evidence,  that 
in  tbe  latter  part  of  December,  1887,  appellee 
or  his  agent  visited  the  property  and,  as  tbev 
claim,  found  the  most  of  the  fence  on  tbe  north 
and  east  side  of  the  lots  gone,  but  on  tbe  south 
and  west  sides  the  fence  was  mainly  standing 
as  originally  erected.  Finding  the  property  in 
this  condition  appellee  refenoed  it,  using  that 

K>rtlon  of  the  fence  and  material  which  had 
»n  put  on  the  property  by  appellant,  and 
supplying  enough  other  material  to  make  a 
good  and  substantial  fence. 

Tbe  act  of  refencing  the  property  conferred 
no  rights  upon  appellee.  As  has  been  hereto- 
fore said,  when  Gage,  in  September,  1887, 
fenced  the  property  he  lawfully  acquired  the 
possession  thereof;  that  possession  was  never 
relin(juisbed  or  abandoned,  and  no  person  bad 
any  ngbt  to  invade  that  possession.  When  the 
agent  of  appellee  visitea  the  property  in  De- 
cember, 1887,  although  some  of  the  fence  had 
been  torn  down  by  some  unauthorized  person, 
there  was  enough  to  notify  him  that  tbe  prop- 

8LuR.A. 


crty  had  been  reduced   to  possession  by  an- 
other. 

It  is  not  necessiiry  that  n  man  should  bve  on 
propel  ty  in  order  to  obtain  or  hold  p^isession 
of  it.  Possession  of  land  may  be  acquired  and 
held  in  different  modes;  by  inclosure,  by  culti- 
vation, by  tbe  erection  of  buildings  or  other 
improvements,  or  in  fact  by  any  use  that  clear- 
ly indicates  an  appropriation  to  tbe  use  of  tbe 
person  claiming  to  bold  tbe  property.  Truet- 
dale  V.  Fhrd,  87  111.  210. 

When  appellee  saw  that  tbe  property  bad 
been  reduced  to  possession  by  another,  by  in- 
closing it  with  a  fence,  he  had  no  right  to  in- 
terfere in  any  manner  whatever  with  the  pos- 
session of  tbe  property.  His.entry  was  that  of 
a  wrong-doer;  he  was  a  trespasser.  Lee  v. 
MauTid  Station,  6  West.  Rep.  829,  118  111.  810. 

If  be  claimed  the  title  when  he  found  the 
lots  in  tbe  possession  of  another,  bis  remedy 
was  ejectment  Where  the  title  could  be  set- 
tled in  a  court  of  law,  surely  be  could  not  lay 
a  foundation  for  a  bill  in  equity  by  unlawfully 
invading  tbe  possession  oi  another;  equitable 
rights  cannot  be  acquired  in  that  way. 

In  Comstaek  v.  Henneherrv^  66  Dl.  218. 
where  a  bill  in  equity  was  filed  by  one  in  tbe 
actual  possession  of  the  land  for  ec[uitable  re- 
lief, as  it  appeared  that  the  possession  was  ob- 
tained unlawfully  and  forcibly  it  was  held  that 
he  could  not  be  aUowed  to  take  advantage  of 
bis  own  wrong,  and  that  be  would  be  treated 
in  equity  as  out  of  possension. 

In  JJardin  v.  Jones,  86  HI.  818,  where  a  bin 
was  filed  to  quiet  title,  tbe  doctrine  of  the  case 
ntpra  was  approved  and  it  was  held  that  the 
possession  that  confers  lurisdiction  must  have 
been  acquired  in  a  lawful  way.  If  obtained 
by  violence  or  by  the  use  of  unfair  or  corrupt 
means  a  court  of  equity  will  not  lend  its  aid. 

OageY,  Williams,  6^Ve8t.  Rep.  477,  119  DL 
564,  is  cited  and  relied  upon  by  appellee  as  an 
authority  to  sustain  bis  position.  The  facts  in 
that  case,  however,  are  so  different  from  the 
facts  shown  here  that  tbe  decision  can  have  no 
bearing.  There  the  property  was  in  posses- 
sion of  €k)slee  through  whom  the  complainant 
derived  title  as  earlv  as  1869,  and  one  Ben  Al- 
len had  charge  of  the  property  for  Goslee  from 
1869  to  the  winter  of  1885.  In  1881,  while 
Ben  Allen  occupied  the  relation  of  tenant,  bo 
took  a  lease  from  the  appellant  in  the  case;  a 
leasing  by  the  tenant  of  Goslee  from  a  stranger 
could  not  lawfully  deprive  Goslee  of  his  pos- 
session. Moreover,  if  the  appellant  in  the  case 
cited  ever  had  possesion  there  was  evidence 
that  such  possession  was  abandoned. 

Reliance  is,  however,  placed  by  appellee  od 
the  case  of  Fort  Dearborn  Lodffe  v.  EUin^  8 
West.  Rep.  88,  115  III.  177.  We  do  not  think 
that  case  has  any  bearing  here.  There  is  bat 
one  question  decided  in  that  case;  that  Is,  the 
plea  of  liberum  tmwientum  is  a  proper  plea  in 
an  action  of  trespass  qtuire  elausumfregit,  and 
that  it  was  error  to  instruct  tbe  jury  to  disre- 

ftard  such  a  plea.  As  a  technical  rule  of  plead- 
ng  the  doctrine  of  the  opinion  may  be  sus- 
tained; but  it  was  not  intended  by  that  decision 
to  overrule  the  former  decisions  of  this  court 
where  questions  similar  to  the  one  involved  in 
this  record  were  presented,  nor  was  it  supposed 
that  the  case  had  any  bearing  upon  such  cases. 
The  doctrine  of  this  court  is  uniform  that  a 


188». 


MciHTlBB  ▼.  LbVERINO. 


517 


man  cftiinot  take  tbe  law  into  his  own  bands 
and  legain  bv  force  a  poeacsBion  on  wbicb  he 
foa^  be  entitled  to  recover  in  an  appropriate 
action. 

Ailen  ▼.  TMeu,  77  HI.  169,  is  a  casein  point. 
It  was  there  held,  where  a  party's  land  is  in  the 
actual  possession  of  another,  even  though  un- 
lawfully, he  has  no  right  forcibly  to  repossesa 
liimself,  bat  must  resort  to  the  action  of  for- 
cible entry  and  detainer  or  the  action  of  eject- 
ment. 

It  ia  there  said  the  fence  inclosing  the  dis- 
imted  ground  was  placed  there  by  appellant, 
and  by  the  structure  he  was  in  the  actiial  poe- 
session  of  the  premises  and  entitled  to  hold  the 
posseeaion  until  a  better  title  should  be  shown. 

It  was  this  fence  tbe  defendants  in  a  forcible 
manner  broke  down  and  destroyed,-  and  tbe 
pica  is,  it  was  their  property.  This  may  be; 
and  if  it  was,  the  law  has  provided  abundant 
means  through  and  by  which  they  could  assert 
their  rights. 

They  could  have  brought  an  action  of  for- 
cible entry  agninst  appellant,  or  ejectment,  and 
liad  no  light  to  uae  force  to  repoaseas  them- 


selves. It  was  to  prevent  such  onndnct  as  is 
here  recorded  a^iost  appellees  that  the  Statute 
of  Forcible  Entry  and  Detainer  was  paraed. 

In  Reeder  v.  Ardy,  41  III.  279,  upon  a  care- 
ful review  of  tbe  authorities,  it  was  held  that 
tbe  common-law  right  to  enter  and  use  all  nec- 
essary force  to  obtain  possession  from  him  who 
may  wrongfully  withhold  it  has  been  taken 
away  by  our  Statute  of  Forcible  Entry  and 
Detainer.  It  was  also  held  that  any  entry  was 
forcible,  within  the  meaning  of  the  statute, 
that  is  made  against  the  will  of  the  occupant. 
See  also  Page  v.  Du  Pvy,  40  111.  (K)6,  and  Ikar- 
love  V.  Herritiffton,  70  III.  261. 

When  appellee  foiind  that  appellant  had 
fenced  the  property  and  had  thus.reduced  it  to 
possession  he  had  no  right,  against  the  will  of 
appellant,  to  invade  that  possession;  but  if  he 
claimed  title  and  the  right  of  possession  it  was 
his  duty  to  bring  an  appropriate  action  in  which 
tiie  title  or  right  of  i)088ession  might  be  deter^ 
mined. 

The  judgment  €f  Hu  Superior  Oouri  witt  be 
reoereid,  and  the  eauee  remanded  for  furtfter 
proeeedinge  eoneiHent  ioith  Me  ejnnunK 
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L  A  plalfitf  IT  In  m  suit  for  iiialiel<nui  proea- 
cation  upon  a  orimioal  charge  may  show  his 
genenl  good  reputation  known  to  tbe  defendant 
when  the  proseoutlon  was  oommenoed  as  tending 
to  show  that  the  prosecution  was  without  prob- 
able cause. 

i.  Teatimonar  of  statamanta  tending  to  show 
the  guilt  or  accused,  made  by  witnenes  to  the 
justice  who  Issued  the  warrant  in  a  criminal  case 
In  the  absence  of  the  one  making  the  complaint, 
Is  not  admlasible  in  favor  of  the  latter  in  a  subse- 
quent suit  brought  against  him  for  malicious 
prosecution  by  the  person  arrested. 

iLEvldance  in  an  action  for  malicious  prosecu- 
tion, that  defendant  had  stated  before  the  com- 
•  plaint  was  made  that  he  had  heard  that  the  person 
upon  whose  statements  he  acted  in  commencmg 
the  prosecution  had  been  in  jail,  may  properly  be 
allowed  to  go  to  the  jury  as  tending  to  show  bow 
far  defendant  was  warranted  in  believing  tbe 
statements  and  how  far  he  did  In  fact  believe 


(February  28, 1880.) 

ON  defendant's  exceptions.  Overruled, 
This  was  an  action  for  malicious  prosecu- 
tion. Defendant's  premises  were  forcibly  en- 
tered and  a  quantity  of  his  wines  and  liquors 
feloniously  stolen  and  carried  away.  Defend- 
ant made  oath  to  a  com  plaint  before  Emery 
Orover,  Esq.,  a  trial  Justice,  cbarging  plaintilT 
with  said  larceny.  She  was  arrested  and  nft- 
ei  wants  found  not  guilty  and  discharged,  after 
which  she  brought  this  action. 

At  the  trial  in   the  superior  court  l)efore 
Thompson,  J,,  plaiutiH  was  permitted  to  show, 
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against  defendant's  objection,  her  general  repa- 
tation  in  the  communfiy  for  honesty  of  charac- 
ter. 

The  defendant* sevidence  tended  to  show  that 
on  Ji:dy  27  he  was  absent,  and  that  uoon  his 
return  on  tbe  morning  of  Julv  38,  one  Madden, 
his  hired  man,  informed  him  that  bis,  Madden's, 
wife  had  confessed  to  him  that  she,  in  com- 
pany with  (he  plaintiff  and  another,  had  broken 
mto  the  premises  and  stolen  the  said  wine;  that 
one  Hewett,  a  boy,  also  informed  him  that  he 
saw  an  axe,  which  was  found  on  the  premises, 
in  the  hands  of  the  plaintiff's  daughter  on  said 
dav;  that  raid  Madden  and  He  welt  went  to  the 
oflice  of  said  justice  on  said  July  28,  and  relat- 
ed said  facts  and  confession,  and  that  said  jus- 
tice informed  Madden  that  the  defendant  was 
the  proper  person  to  make  complaint,  which 
Madden  communicated  to  the  defendant;  where- 
upon he  appeared,  July  20,  before  said  iustice 
and  swore  to  the  said  complaint,  said  Madden 
and  Hewett  being  present. 

The  defendant  offered  to  introduce  as  testi- 
mony, and  to  show  by  said  Emery  Grower, 
Esq.,  as  part  of  his  case,  the  statements  of  said 
Madden  and  Hewett  to  the  said  justice  on  said 
July  28,  but  such  statements  were  excluded  by 
the  court,  not  being  made  in  the  presence  m 
the  defendant:  whereupon  the  detendant  ex- 
cepted thereto. 

In  rebuttnl,  and  against  the  defendant's  ob- 
ieciion,  the  plaintiff  wa»  allowed  to  put  the  fol- 
lowing question  to  the  plaintiff's  husband,  who 
was  a  witness: 

Q.  In  conversation  with  Levering,  defend- 
ant, before  tbe  cooiplnint,  did  be  bay  tlmt  lie 
had  beard  that  Airs.  Madden  had  been  in  Dcd- 
hara  jail?    A.  Yes. 

To  wbich  quc:>tion  and  answer  the  defend- 
ant exce  twl. 

The  jury  refurnefl  a  verdict  for  the  plaintiff, 
and  the  deleudaui  alleged  except  iuus. 
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Mr,  T.  J.  Morrison  for  defendant. 
Mr,  Henry  T.  N»phen  for  plaintiff. 

Knowlton*  /.,  deU'/ered  tlie  opinion  of  the 
court: 

Tbere  is  some  conflict  of  authority  as  to  the 
oompeteDcy  of  evidence  of  the  reputation  of 
the  plaintiff  in  a  trial  of  an  action  for  malicious 
prosecution.  There  are  many  cases  in  which 
it  is  held  that  in  actions  of  this  kind,  as  in  ac- 
tions of  slander,  the  general  bad  reputation  of 
the  plaintiff  may  be  shown  in  mitigation  of 
damages.  There  are  also  decisions  that  in  suits 
for  malicious  prosecution  such  reputation 
may  be  shown  to  meet  the  allegation  of  want 
of  probable  cause.  Bticon  v.  Towne,  4  Gush. 
241;  PuUen  v.  Olidden,  68  Maine,  559;  Barron 
V.  Ma»m,  31  Vt  189;  Rodriguez  v.  Tadmire,  2 
Esp.  721;  Gregory  v.  Thomas,  2  Bibb  (Ky.) 
286;  Bostiek  v.  Rut/ierford,  4  Hawks  (N.  C.) 
88;  Oregon/  ▼.  Chambers,  78  Mo.  294;  Rosen- 
krans  v.  Barker,  115  Dl.  881,  3  West.  Rep. 
483. 

But  the  cases  do  not  go  bo  far  as  to  permit 

fToof  of  particular  instances  of  bad  conduct 
n  determining  whether  there  is  probable  cause 
for  a  prosecution  for  the  commission  of  a  crime, 
the  known  character  or  general  reputation  of 
the  person  suspected  is  always  an  element  of 
some  importance;  for,  as  was  said  by  Ohirf  Jus- 
tice Shaw  in  Bacon  ▼.  Towns,  ubi  supra:  "The 
same  facts  which  would  raise  a  strong  suspicion 
in  the  mind  of  a  cautious  and  reasonable  man 
against  a  pei-son  of  notoriously  bad  character 
for  honesty  and  integrity  woula  make  a  slighter 
impression,  if  they  tended  to  throw  a  charge  of 
guilt  upon  a  man  of  good  reputation." 

In  a  suit  of  this  kind,  where  the  prosecution 
complained  of  was  for  an  offense  implying 
moral  turpitude,  the  plain tiifs  general  reputa- 
tion at  the  time  of  the  prosecution,  if  the  de- 
fendant was  where  he  would  be  likely  to  know 
it,  is  always  involved  in  the  issue,  and  the  de- 
fendant may  properly  be  permitted  to  show 
that  it  was  bad.  We  see  no  good  reason  why 
the  plaintiff  should  not  be  permitted,  on  the 
other  hand,  to  show  affirmatively  that  it  was 
good.  It  is  true  tliat  everyone  is  presumed  to 
be  of  good  character  until  the  contrary  appears, 
and  this  presumption  ordinarily  saves  tbe  ne- 
cessity of  proof.  Indeed,  in  civil  cases,  as  a 
general  rule,  evidence  of  reputation  is  not  com- 
petent upon  a  question  as  to  liability  for  a  par- 
ticular act.  But  whenever  character  is  in  issue 
the  rule  is  different. 

One  charged  with  a  crime  is  not  obliged  to 
rest  upon  a  presumption  of  good  character. 
Infavorem  libertdlis  he  may  prove  the  fact,  if 
he  can,  by  a  weight  of  evidence  far  more  effect- 
ive than  any  mere  presumption.  A  plaintiff 
in  a  suit  for  a  malicious  prosecution  upon  a 
criminal  cliarge  has  the  burden  of  proving  that 
the  prosecution  was  without  probable  cause. 
In  defending  against  the  prosecution  he  would 
have  had  the  right  to  show  his  good  reputation 
although  his  character  was  not  attacked  other- 
wise than  incidentally  by  the  prosecution  it- 
self. Tbe  same  incidental  attack  upon  his 
character  necessarily  appears  in  the  suit  for  the 
malicious  prosecution.  To  prove  that  the  at- 
tack was  origiually  made  without  probable 
cause,  we  think  he  should  be  permitted  to  show 
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his  good  reputation  known  to  the  defendant 
when  the  prosecution  was  commenced. 

In  several  of  the  States  there  are  adhidlca 
tions  to  this  effect.  Woodworth  v.  MiUs,  61 
Wis.  44;  Blizzard  v.  Hays,  46  Ind.  166;  Imul 
y.  Brooks,  28  HI  576;  MiUer  y.  Brown,  3  Mo. 
127;  Scott  y.  Fletcher,  1  Overton  (Tenn.)  488. 
The  defendant's  exception  to  the  admission  of 
this  kind  of  evidence  must  be  overruled. 

Testimony  of  statements  by  Madden  and 
Hewett,  to  the  justice  who  Issued  the  warrant, 
made  in  the  absence  of  the  defendant,  was 
rightly  excluded.  The  statements  cannot  be 
treated  as  facts  tending  to  show  the  plaintilTs 
guilt  and  competent  as  evidence  for  that  pur- 
pose, which  tbe  defendant  may  be  presum^  to 
have  known,  even  though  his  knowledge  of 
them  is  not  distinctly  shown:  See  Baean  y. 
Towne,  ubi  supra.  They  are  mere  declarations 
of  third  persons,  which  do  not  appear  to  have 
been  communicated  to  the  defendant,  and 
which  have  no  bearing  upon  either  of  the  ques 
tions  at  issue  in  the  case. 

The  third  exception  presents  a  question  of 
more  difficulty.  To  show  that  the  prosecution 
was  not  without  probable  cause,  the  defendant 
relied  upon  a  statement  of  Mrs.  Madden,  com- 
municated to  him  by  her  husband,  that  she,  ac- 
companied b^  the  plaintiff  and  another,  broke 
into  the  defendant's  premises  and  stole  his 
wine.  It  became  a  question  for  the  jury  to  de- 
termine how  far  the  defendant  was  warranted 
in  belie vinff  her  statement,  and  bow  far  he  did 
in  fact  believe  it. 

It  is  quite  clear  tliat  it  would  not  be  compe- 
tent to  attack  the  credibility  of  a  witness  in  a 
trial,  by  proving  that  ho  had  been  confined  in 
jail,  or  that  he  had  been  guilty  of  any  unlaw- 
ful or  criminal  act.  Motbing  leas  than  proof 
of  conviction  of  a  crime  would  be  admissible. 
But  this  rule  rests  upon  considerations  of  pub- 
lic policy  which  forbid  the  introduction  of  evi- 
dence of  pariicular  acts,  involving  a  trial  of 
new  and  unexpected  issues,  for  which  the  op- 
posing party  could  not  be  expected  to  be  pre- 
pared. There  can  be  no  doubt  that  one's 
known  acts  of  misconduct,  indicating  his  char- 
acter, may  properly  be  considered  in  deter- 
mining his  credibility. 

A  witness  was  permitted  to  testify  that  the 
defendant,  before  the  complaint  was  made, 
said  "that  he  had  heard  that  Mrs.  Madden  had 
been  in  Dedham  jail."  If  that  statement 
tended  to  show,  as  against  tbe  defendant,  that 
she  was  less  credible  than  other  persons,  it  was 
competent  evidence  upon  the  question  whether 
there  was  probable  cause  for  tbe  proeecution. 
If  it  had  no  proper  bearing  upon  his  credibility, 
but  at  the  same  time  indicated  distrust  of  her 
on  the  part  of  the  defendant,  it  was  competent 
on  the  question  whether  the  prosecution  was 
malicious. 

It  may  be  argued  with  much  force  that  one 
who  should  say  colloquiaUy  of  another,  that 
he  had  been  in  jail,  would  probably  mean  that 
he  had  been  there  under  such  circumstances  at 
to  affect  his  reputation,  and  to  indicate  that  he 
was  untrustworthy.  So,  to  say  of  another  that 
one  has  heard  that  he  has  been  in  jail  implies 
some  degree  of  credence  in  the  story. 

The  evidence  in  the  present  case  seems  to 
have  been  of  litlic  importance.    Tet  it  purport- 


LoBD  T.  EdwXsou 


ed    lo  >bow   wflat  ma  In  the  defendant's' 
tbongbts  before    tlie    complalDt   vas    made. 
Upon  ihe  facta  dlacloeed  we  cannot  aa;  that  the 
'- —  might  not  properlj  consider  it. 
^eefttion*  oterraied. 


Jury  mig 


Charles  H.  LORD  tt  ai. 
Ogden  B.  EDWABDS  «t  al. 


LA - 

.  eertaln  alaiidard  of  teat  and  oolor. 
from  a  toreigii  port,  Is  perlormed  br  dellveiinK 
•ogar  of  U>e  required  standard  on  board  the  ves- 
sel at  the  pore  of  shipment.  If  Itaa  title  tlien 
pniwrn  to  ihe  purohaaer  and  the  seller  does 
exprenlraaBume  any  risk  of  damage  by  the  penis 
of  thena. 

t.  The  words,  ta  »  eontraet  Ibr  the  a«le  of 
■mg^kr  to  be  tbipDed  from  a  foreign  port,  "the 
augais  to  be  thoroushlj  sampled  and  tested  on 
arrf  Tal "  will  not  Imply  a  stipulation  on  tfae  part 
of  the  sellers  to  assume  any  risk  aa  to  its  condi- 
tion or  <|uality  upon  arrival  at  the  port  of  desU- 

(Btebnmry  27,  IB8B,) 


bad  !n  the  Supreme  Judicial  Court  before 
Allen,  J.,  where  the  jarr  returned  a  verdict 
for  defendauls;  and  plafntiflH  alleged  excep- 


Jfr.  ChM.T 


t.  RubhUi  irn  tor  idaln^ 


Mr.  It.  S.  D«.bBe J  for  defendaota 
Morton.  Oh.  J.,  delivered  the  opinion  of 
the  court'. 

The  contract  between  the  parties  is  In  tbo 
form  of  a  letter  written  at  Boston  by  the  agents 
of  the  defendants,  addressed  to  the  plaintiffs. 
The  material  parts  of  It  are  as  follows:  "  We 
have  made  sate  to  you  of  1200  tons  extra  Ha- 
nilla  BuKars,  about  No.  B,  D.  8.  in  color,  at 
10.10  per  ton  t.  o,  h.;  and  we  understand  It  is 
your  intention  to  load  same  on  The  Republic 
DD  her  arrival  at  Manilla.  It  is  further  undei^ 
stood  that  the  sugar  is  sold  o 


sugars  to  be  thoroughly  sampled  and  tested  o 
arrival.  In  due  season  we  shall  expect  satia- 
factory  banker's  credits  at  6  moa.  to  be  for- 
warded to  our  Friends  at  Manilla  by  cable." 

Under  this  contract  the  defendants  delivered 
free  on  board  The  Republic  al  Manilla  1S00 
tons  of  migar  which,  as  the  jury  have  found, 
was  equsl  to  the  lest  and  standara  required  In 
the  contract,  if  that  test  and  standard  is  to  be 
applied  to  the  su^r  at  Manilla.  But,  upon 
the  arrival  of  the  ship  in  New  York  the  sugar 
was  sampled  and  tested  and  It  was  found  tnat 
It  failed  to  test  88  decrees  by  the  polariscope, 
and  was  not  equal  in  color  to  extra  Manilla 
sugar  about  No.  9  Dulch  standard. 

There  was  evidence  tending  to  show  that 
most  cargoes  of  sugar  coming  From  Manilla 
lose  some  weight  during  ihc  voya^  and  sr« 
more  or  teas  swi  nied  even  If  there  is  no  actual 
coutacl  with  salt  water,  and  that  in  Ibis  case 
the  sugars  were  sweated  and  some  salt  water 


KOTB.— Sols;  eompletbnt  (^  eontroot  hi/  <t«UDerv. 
Delivery  la  oompleu  upon  execution  of  oontract. 
GHramer  v.Hoyer(Pa.riS  Cent.  Rep.  IN.  Wbere 
Ibe  KDOds  are  to  t>e  forwarded  br  a  carrier,  the 
vendor  must  enter  themso  that  the  carrier  may  tie 
responsible  for  IbMr  value  if  lost.  Clarke  v. 
KulchlDS,  U  East,  in.  If  the  goods  are  to  be  do- 
iit'cred  at  a  stipulated  plaoe,  the  vendor  before 
i-ulnKtorthe  pcice  must  tender  them  there  <Melll 
v.AVhltwortb.  fs  C.  B.  N.  S.  4SM..  R.  I.C.  P.  6B4i;  un- 
less, Indeed,  the  vendee  has  refused,  or  put  It  out 
<it  his  own  power  to  complete  hii  contract  If 
ibere  l>e  no  sllpulaled  .place.  It  Is  tbe  vendee's 
bu^neffito  fetcti  them.    Glazebronlc  v.  Woodrow, 


Dutti 


I,  Havameyer,  7  Cent. 

'ot  pvTchaaer  of  gooOt  undsrcontmet  of  sola. 


,  and,  BL-condly. 
ilth'sed.  ia».    ' 


'.to  pay  f< 
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peDelrated  tbitmgh  tbe  deck  of  the  sbfp;  tbat 
thev  were  expoMd  to  wet  wben  diEcbarged, 
tna  theiebj  kwt  in  strength  and  color. 

The  only  question  now  presented  to  as  is 
whether  tbe  standard  ffaarantied  in  tbe  con- 
tract is  the  standard  and  quality  of  tlie  sugar 
as  it  was  upon  its  delivery  on  board  tbe  ship  in 
Manilla,  or  tbe  standara  Id  New  York  after 
its  arrival  Tbe  question  is  not  free  from  dif- 
ficulty; but  upon  tbe  whole  we  are  of  opinion 
that,  as  was  ruled  at  tbe  trial,  tbe  defendants 
fulfilled  tlielr  contract  when  ibey  delivered  at 
Jffanilla,  sugar  of  tbe  color  and  strength  speci- 
fied tbereiu,  and  tbat  they  are  not  responsible 
for  any  risks  of  the  voyage  which  caused  a  de- 
terioration (vf  tbe  sugar.  Both  parties  agree, 
and  it  is  clear  .that  upon  tbe  delivery  of  tbe 
sugar  on  board  tbe  ship  and  tbe  payment  for 
it  tne  property  in  it  passed  to  tbe  plaintiff. 

It  ts  equally  clear  tbat  tbe  defendants  did 
not  SJ'sunie  any  risks  of  damage  to  the  ^oods 
by  tbe  perils  of  tbe  sea.  It  was  a  sale  of  cer- 
tain goods  of  a  spedtied  quality  at  Manilla  and 
not  at  New  Yors.  Tbe  nature  and  scope  of 
tbe  transaction  being  tbat  of  a  oompletea  sale 
of  ^oods  which  were  to  be  exposed  to  tbe  perils 
of  tbe  sea  and  other  risks  of  a  long  sea  voyage, 
and  which  were  taken  entirely  out  of  tbe  cus- 
tody or  oversight  of  tbe  sellers,  it  is  not  to  be 
presumed  tbat  they  assume  aoiy   risks  of  its 


future  condition,  unless  there  be  an 
and  clear  stipulation  to  tbat  effect. 

Tbe  plaintiffs  contend  tbat  such  a  stipulation 
is  implied  in  tbe  words,  '*  tbe  sugar  to  be  thor- 
oughly sampled  and  tested  on  arrival."  This 
is  certainly  not  an  express  stif^ulation  tbat  tbe 
sugai\  upon  arrival  in  New  York,  shall  be  of  a 
specined  quality.  It  cannot  be  claimed  under 
this  clause  tbat  if  tbe  goods  were  damaged  by 
a  peril  of  tbe  sea,  tbe  defendants  would  be  re- 
sponsible. It  does  not  import  a  warranty 
against  damage  by  perils  of  the  sea;  and  we 
cannot  see  tbat  it  necessarily  or  reasonably  im- 
I>orts  a  warranty  against  damaee  from  wet 
weather  or  trom  sweating  or  other  causes  of 
deterioration  operating  during  a  long  voyaee. 
Tbe  clause  in  question  seems  to  be  an  inde- 
pendent clause,  inserted  probably  because  it 
was  thought  important  or  deidrable  tbat  tbe 
parties  should  know  tbe  condition  of  tbe  sugar 
upon  its  arrival  Quch  knowledge  might  be 
important  in  case  of  any  controversy  as  to  tbe 
condiuon  of  tbe  sugar  when  shipped.  But 
wliatever  tbe  reasons  for  its  insertion  we  can- 
not reasonably  construe  it  as  importing  a  stip- 
ulation which  is  contrary  to  the  spirit  and 
scope  of  tbe  contract  which  contemplated  a 
sale  and  delivery  at  Manilla, 

J£xc^um8  ooemuecL 


INDIANA  SUPREME  COURT. 


LOUISVILLE,   NEW   ALBANY   &   CHI- 
CAGO R.  CO.,  Appt., 
e. 

James  BUCK,  Admr.  of  Qeorge  H.  Bennett, 

Deceased. 

(....Ind.....) 

L  Xb  an  aetlcm  fi»r  damage  fbr  canning 
the  daath  of  a  person,  a  generai  averment 

Mora.— Dtunooes /or  deaf  ft  eouwcl  by  negliaence: 
actum  stalunrry.  In  Bntfland  and  PenuaylvaDia  the 
action  l8  tfiven  for  tbe  benefit  of  the  Immediate 
family  of  tbe  deceased,  to  the  exclusion  of  tbe  next 
of  kin.  and  Includesoiuybusltandand  wife,  parents 
and  chlidreo.  I'a.  K.  Co.  v.  Relief  67  Pa.  800.  As 
tbe  remedy  exists,  and  is  created  only  by  statute,  it 
follows  that  it  can  only  be  pursued  in  the  mode 
and  under  tlie  conditions  specified  tlierein.  8  Wood, 
Railway  Law,  1581.  If  tbe  8t»itute  provides  that  the 
action  shuli  be  brought  by  the  executor  or  admin- 
istrator of  tbe  deoeoBcd,  no  other  nerstm  can  main- 
tain an  acticm;  WUM>n  v.  Uumsteaa,  iZ  Ned.  1;  Nash 
V.  Touslcy.  28  Minn  A  And  ir  the  damages  recovered 
are  for  ttie  benefit  of  the  huebiind,  widow,  parent  or 
next  of  kin.  the  declaration  must  allege  the  fact, 
and  the  exintence  of  such  beneficiary,  as,  if  no  lien- 
eflciarv  survives  the  decesised.  no  recovery  can  be 
bad.  Sobwarz  v.  Judd.  28  Minn.  871.  Wlicre  the 
statute  is  for  the  bf*neflt  of  tt.e  husband,  widow, 
parents,  and  the  children  of  the  parents  killed,  only 
one  action  can  be  maintained.  Houston  &  T.C.  ti.Co. 
V.  Moore,  48  Tex.  81:  Gaivescon,  H.  &  S.  A.  R.  Co.  v. 
LeGierse,  61  Tex.  188.  In  onler  to  u|»h«)ld  an  action, 
the  injury  must  have  been  inflictou  under  such  cir- 
cumstances that  tbe  de(rease<l,  if  he  liad  survived 
tbe  injury,  could  have  maintained  an  action. 
Quincy  Coal  Co.  v.  Hood,  77  111.  6S.  There  can  be 
no  recovery  of  substantial  damatres  In  tbe  ab6en<<e 
of  any  eviuence  of  any  considerable  exi»enB(N  loss 
or  damage  incurred  between  the  time  ol^ the  injury 
and  the  death.  TuUy  v.  Fitchburg  it.  Co.  134  Mass. 
499.  The  foct  that  death  and  the  injury  wen*  not 
simultaneoua  musr  be  proved  by  the  plaintiff;  and 

9L.K.A. 


that  bis  widow  and  obild,  for  wbom  the  aotlOD 
is  prosecuted,  sustained  damaires  la  a  apeoilled 
sum.  Is  not  Insufiloient  m  respect  to  their  peoun* 
iary  loss,  where  tbe  complaint  alleges  tbat  the 
deceased  was  in  the  employ  of  the  defendant* 
which  was  a  railroad  company,  as  a  brakemao, 
that  be  left  a  widow  and  one  child  four  years 
old;  as  it  Is  an  unavoidable  inference  that  he 
was  in  the  vigor  of  manhood  and  at  tbe  time  en- 
gaged in  earning  money  for  their  supports 

8.  A  railx*oad  company  cannot  defend  against 

— '- ~ 

it  seems  that  survival  must  be  shown  by  sometblng* 
more  than  a  mere  simsmodlc  twitching  of  the  mus- 
cles of  theboity,  which  Is  oimsistent  with  the  extinc- 
tion of  life.  Hearing  v.  N. Y.  &  R.  U.  Co.  18  Biirb.  9;  S 
Wood,  Itallway  Law,  iriSL  The  same  rules  of 
evidence  prevail  that  wtuld  If  the  action  was 
brought  by  the  deceased  himself,  and  tbe  netf  ligenco 
of  the  company  must  be  established  as  fully  in  the 
one  case  as  in  the  other.  State  v.  Grand  Trunk  IL 
Co.  58  Maine,  176;  Hendricks  v.  Western  &  A.  R.  Cow 
62  Ga.  467:  Louisville  &  N.  R.  Co.  v.  Conner^  B  txt. 
882;  Baltimore  &  O.  R.  Co.  v.  Wbitlingtcm,  80  GratL 
805:  SaiTord  v.  Drew,  8  Duer,  6^7;  woodward  v. 
Chicago  &  N.  W.  R.  Co.  23  Wis.  400;  State  v.  Consol- 
idated Eun>netin  Sc  N.  A.  K.  Co.  67  Maine,  479;  Com. 
V.  Eastern  R.  Co.  6  Gray,  473;  Terry  v.  Jewett,  IT 
Hun.  805:  Creed  v.  Pa.  R.  Co.  86  Pa.  180;  8  Wood. 
Railway  I^w,  1535. 

Duty  of  mauler  to  provide  safe  mcuihinery^  imr^S' 
mentu^  efe.  It  Is  the  duty  of  the  master  to  provide 
bis  servants  with  a  safe  working  place  and  with 
safe  machinery  and  appliances,  and  to  keep  them 
in  remir.  Inaianapnlis  &  Sr.  L.  R.  Co.  v.  Wat- 
son, IS  West.  Rep.  286, 114  Ind.  20:  Cullen  v.  Natioual 
Sheet  Metal  Ro(»f ing  Co.  46  Hun,  602, 12  N.  Y.  8.  K. 
606;  Rice  v.  King  Philip  Mills,  4  New  Bng.  Rep.  69, 
144  Ma.«s.  220;  Alchison  etc.  K.  Co.  v.  McKee,  37 
Kan.  602;  Thorn  v.  New  York  City  Ice  Co.  46  Hun, 
497.  UN.  Y.  S.  R.  846;  Nelson  v,  Al  en  Pai»er  (!ar 
Wheel  Co.  20  Fed.  Rep.  840.  And  tho  master  should 
exercise  care  in  rurnlshing  and  maintaining  rea- 
sonably safe  machinery  and  appliances,  and  siiould 
give  notice  to  tlie  employ^  of  derects  unknown  to 
him.    Uammoud  v.  Schweitzer,  11  West.  Uep.  6eU 
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«n  aotkm  for  negligently  causing  ibe  death  of  a 
trakeman  by  failure  to  lumidh  safe  appliances, 
on  the  mround  that  he  was  killed  on  Sundjeiy  while 
working  in  violation  of  the  Sunday  Law. 

9k  A  railroad  oomiMuiy  is  liable  fbr  meg* 

limnee  in  permitting  a  car  to  be  used  from 
wmoh  the  reach  rod  waa  absent  from  the  brake 
beam  in  front  of  the  wheels,  causing  tb^  beam  to 
hang  lower  and  more  forward  than  it  otherwise 
would  have  done,  making  it  dangerous  to  brake- 
men  going  betwoen  cars  to  uncouple  them,  where 
the  absence  was  known,  or  might  have  been 
known,  to  the  company. 

^  A  braJceman  on  a  railroad  train  Is  not  charge 
able  with  contributory  negligence  in  going  be- 
tween cars  to  uncouple  them,  by  reason  of  the 
absence  of  the  reach  rod  from  the  brake  beam  on 
one  of  them,  which  was  not  known  to  him  and 
was  not  obvious,  and  could  not  have  been  discov- 
ered except  by  stooping  down  and  looking  under 
the  oar. 

S.  Where  the  material  ffeete  to  show  the 


liability  of  a  railroad  eompanjr 
hidden  or  latent  defbet  in  a  car  by  the 
absence  of  a  reach  rod  from  a  brake  beam,  which 
increased  the  ordinary  and  obvious  perils  of  the 
service  of  a  brakeman,  and  its  agency  in  produc- 
ing an  injury,  a  special  verdict  which  shows  the 
manner  In  which  the  accident  and  injury  oo- 
eurred  and  the  condition  of  tho  oar  and  appli- 
ances, need  |iot  be  required  to  describe  the  ap- 
pliances. 

^  If  a  epeeial  werdiet  is  sOentconceminir  any 
of  the  nets  in  issue  the  court  will  assume,  upon 
motion  for  a  new  trial,  that  the  party  upon  whom 
rested  the  burden  of  proof  in  respect  to  those 
facts  failed  to  prove  them. 


7.  Failnre  of  a  special  verdict  to  Und 
some  ikcts  in  issue  will  not  necessarily  ren- 
der it  objectionable,  if  the  failure  to  find  the  facts 
was  not  contrary  to  the  evidence. 

8>  Declarations  which  are  the  natural  emana- 
tions or  outgrowths  of  the  act  or  occurrence  in 
litigation,  although  not  precisely  concurrent  in 
point  of  time,  if  they  were  yet  voluntarily  and 
spontaneously  made  so  nearly  contemporaneous 
as  to  be  in  the  presence  of  the  transaction  which 
they  illustrate  and  explain,  and  were  made 
under  such  circumstances  as  necesEarily  to  ex- 
clude the  idea  of  design  or  deliberation,  are 
admissible  as  part  of  the  act  or  transaction  Itself. 

0«  Declarations  of  a  brakeman  within  two 
minutes  after  be  was  thrown  under  a  car  while 
attempting  to  uocouple  it,  made  while  remainiug 
in  presence  of  the  train  and  of  the  alleged  de- 
fective machinery,  which  he  declared  was  instru- 
mental in  producing  his  hurt  which  caused  bis 
death  in  about  six  hours  afterwards,  and  before 
he  had  bora  removed  from  the  spot,  are  admis- 
sible as  part  of  the  rea  gestae 

(January  10, 188&,) 

APPEAL  by  defeodant,  from  a  judgment  of 
the  Circuit  Court  of  Benloo  Counter  (La 
Rue,  &pecicU  Judge),  io  favor  of  the  plaintiff  in 
an  action  for  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  de- 
fendant   Jffirmed. 

The  case  is  stated  in  the  opinion. 

Mes8r9.  Cteo.  W.  Easley*  Geo.  W.Fried- 
ley  and  Geo.  R«  Eldridi^e   for  appellant. 

lissirs.  J.  R.  CoA*oth,  W.  B.  Austin, 


118  Ind.  8«B:  Tabler  v.  Hannibal  ft  8t  J.  R.  Co.  11 
West  Rep.  4eas,  66  Mo.  79.  As  to  the  care  required 
of  the  master,  see  Mo.  Pac.  R.  Co.  v.  Lewis,  ante,  07; 
Griffin  v.  Boston  &A.R.CO.  lL.U.A.a68. 

lAaMUtyfnr  neoUet*  A  neglect,  by  the  master,  of 
his  duty  to  use  ordinary  care  to  provide  safe  ma- 
chinery is  an  actionable  wronir.  Rriicffer  v.  Louis- 
ville etc  Hi  Co.  9  West  Rep.  249,  111  Ind.  61.  It  is 
liable  to  its  servants  for  injuries  resulting  from 
defects  wbich  ouarbt  to  have  been  known  and  could 
have  been  remedied.  Outrldffe  v.  Mo.  Pac.  R.  Co. 
18  West.  Rep.  644. 94  Mo.  466.  A  railroad  company 
Is  liable  for  an  injury  to  a  brakeraao,  caused  by  the 
defective  ciindition  of  the  timbers  of  which  a  car 
was  composed,  whereby  the  car  was  broken  apart 
upon  colllfdon  with  stationary  cars,  the  force  of 
which  collision  was  not  sufficient  to  have  broken 
the  car  if  its  timlKsrs  had  been  sound.  Parsons  v. 
Mo.  Paa  R.  Co.  12  West.  Rep.  615, 94  Mo.  286.  In  an 
action  by  the  widow  of  a  switchman  who  was  killed 
while  cJimbiutf  upon  the  switch  engloe,  by  tbe 
breakiotf  of  a  rod  ailegod  to  buve  been  negrlitrently 
allowed  to  set  out  of  repair.  It  is  not  error  for  tbe 
court  to  instruct  the  Jury  that  if  defendant  was 
negligent  plain  tiff  should  recover  such  damages  as 
the  Jury  deem  a  fatarand  Just  compensation,  baWng 
reference  only  to  pecuniary  injuries,  other  instruc- 
tions negativing  the  right  to  recover  if  deceased 
was  guilty  of  contributory  negligence.  Chicago, 
etc  R.  Co.  V.  Dowd,  2  West.  Kep.  882,  116  lU.  m. 
See  Hberman  v.  Menomonoe  River  Lumber  Co.  1 L. 
B.A.17a 

CovtrdAitnry  negligenee  of  aervanf  not  presumed. 
Contributory  negUgeni-e  Is  a  defense  which  must 
be  affirmatively  proved  by  the  delendant.  The 
party  injured  is  presumed  to  have  been  duly  careful 
until  tbe  contrary  is  proved.  Little  Rock  &  Ft. 
8.  R.  Co.  V.  Eubanks,  48  Ark.  460.  Tbe  question  of 
oontrlbutory  negligence,  man  action  for  damages 
against  a  railroad  company,  is  generally  a  que^i- 
tlon  for  the  Jury  under  proper  instructions;  and 
when  so  submitted  tbe  verdict  is  couchiaive  on 
that  point.  Herbert  v.  Northern  Pac.  R.  Od.  8 
Dak.  88, 

Recovery  defected  b|/  vUAatinn  of  Sunday  Law: 
JldaeaaditLaettsitde,  In  Massachusetts,  and  some  of 
the  other  States,  under  statutes  prohibiting  labor 
■nd  all  scciil  r  employment  ui>on  the  Sabbath,  it  is 
held  that  no  recovery  can  be  had  of  a  nillwHy  com- 
pany for  un  iujury  received  by  a  pasbonger  upon 
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its  trains  upon  that  day,  or  by  an  employ^  who  to 
injured  while  engaged  in  running  its  cars.  Day  v. 
Highland  St.  Co.  185  Mass.  118;  Com.  v.  Samp- 
son.  97  Mass.  407:  Com.  v.  Josselyn,  Id.  411:  2  Wood, 
Railway  Law,  1245.  An  employ^on  a  train  running 
on  Sunday,  previous  to  Statute  of  1884,  chap.  87, 
unless  the  running  was  a  work  of  necessity  or  char- 
ity, could  not  recover  damages  for  injury  to  hto 
gerson.  Read  v.  Boston  &  A.  R.  Co.  1  New  Bng. 
ep.  800,  140  Bfass.  199;  following  Day  v.  Highland 
St.  R.  Co.  186  Mass.  118.  Tbe  lll<  gal  act  in  working 
upon  the  Lord^sDay  prevents  tbe  maintenance  of 
a  suit  for  damajzes  for  injuries  sustained  in  doin;; 
tbe  work.  McGrath  v.  Merwin,  li2  Mass.  467.  It 
has  been  uniformly  held  In  numerous  decisions, 
from  Bosworth  v.  Swansey,  10  Met.  8®,  to  Uuvis  v. 
SomerviUe,  128  Mass.  594  85  A  m.  Rep.  89li,  that  a  iier- 
son  traveling  on  tbe  Lord^s  Day  in  violation  of  law 
cannot  recover  In  an  action  agaiuFt  a  city  or  town 
for  injuries  sustained  from  a  defect  in  a  nigh  way. 
2  Wood,  Railway  Law,  12*16.  The  act  of  traveling 
in  violation  of  law  on  tbe  Lord^s  Day,  with  no 
evidence  o(  any  other  negligence,  has  been 
held  to  be  necessarily  contributory  to  the  Injury 
sustained  by  the  plaintiff,  In  Stanton  v.  Metropoli* 
tan  R.  Co.  14  Alien,  485;  Smith  v.  Boston  &  AJ.  R. 
Co.  U.0  Mass.  480;  Lyons  v.  Desotelie.  124  Ma/«.  887; 
Bucher  v.  Fitchburg  R.  Co.  181  Mass.  150.  There 
can  1)0  no  recovery  from  tbeownersof  astean  boat 
for  running  down  a  yacht  upon  the  Sabl>ath.  unless 
it  was  wantonly  or  muliciously  done  by  those  In 
charge.  2  Wood,  Railway  Law,  1:J48,  citlnur  Wiii- 
lace  V.  Merrimack  River  Nav.  &  Ex.  Co.  184  Mass.  95. 
Excei)tUm  to  rule.  Where  the  worlt  dcjne  was 
fairly  and  Justly  a  work  of  necessity,  und  Injury 
was  sustained  while  in  its  pn>»rr(S8  and  operation, 
the  case  was  excepted  irom  the  opeiation  of  the 
statute.  Flagg  v.  Millbury,  4  Cueh.  243:  Powhatan 
Steamboat  Co.v.Apuomattox  R.  Co.  05  U.  S.  24  How. 
247  (10  L.  ed.  682):  Johnson  v.  Midland  U.  Co.  4  Exch. 
St>7.  Tbe  pursuit  of  ordinary  avocations  and  the 
trnnsporting  of  a  traveler,  or  tl  e  pursuit  of  sncii 
employments  as  must  result  from  tue  n(Ci>$:sury 
practical  wauts  of  trade  are  distinpruishublc.  2 
Wood,  Knilwuy  Law,  1247:  citing  State  v.  Ihiltitnore 
&  O.  R.  Co.  15  W.  Vu.  SG:2;  Smitli  v.  N.  Y.  S.  &  W.  It. 
Co.  46  N.  J.  L.  7.  The  transmission  on  Su  nduy  of  a 
telegram  announcing  the  dcth  of  the  scndcr^s 
wiie  and  child,  and  policiting  **help''  wns  n  worl<  of 
neccsttiiy  and  chuiily.    2  Wood«  iuiilway  Lavr,  1248, 
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I.  P.  Hunmond.  for 


T.  A.  Stawrt  and 

cppellee: 

If  appellant  would  ool  bare  be«D  liable  It  tbe 
IDJU17  causJDg  the  death  of  tbe  deceased  oc- 
curred on  Bunday  uolesa  ft  DppeBred  that  be 
was  engaged  in  a  work  of  necessity  or  cbarily, 
tbe  bunion  would  bave  rested  upon  appellee 
to  show  that  be  was  engaged  !□  Buch  work; 
and  the  failure  of  tbe  jury  tosoflnd  was  equiv- 
alent to  a  lindinfr  that  be  was  not  so  engaged. 

Stix  Y.  Sadler,  7  West.  Rep.  412, 109  Ind.  2M. 

Wben  s  defect  causing  an  injury  to  an  em- 
ployi  is  shown  to  exist,  it  then  devolvea  upon 
tbe  master  to  show  that  in  tbe  selection  and 
operation  of  the  machinery  which  caused  or 
contributed  to  the  acciilent,  he  used  due  wire, 
prudence,  skill  and  watchfulness. 

TuttU  V.  Chiea^o,  B.  I.  <t  P.  S.  Go.  48  Iowa. 
286;  Brann  v.  Chicago,  B.  I.  A  P.  B.  Go.  68 
Iowa,  095.  8S  Am.  Rep.  348. 

The  duty  of  a  railroad  company  as  to  the 
frequent  Inspection   o 
draw  bars  [  Whituiam 
G).  68  Wis.  408,  12Am.£EDg.R.  R.  Cas.214;i 
tlfo  to  couplings. 

LaKleti  V.  Otnn.  Biter  B.  Co.  136  Mass.  1, 
18  Am.  &  Eng.  R.  R.  Cas.  96;  ToUdo.  W.  & 
W.  B.  Co.  V.  Frederiekt,  71  HI.  304;  EUU  v. 
JV.  Y.  L.  B.  (*  W.  B.  Co.  85  N.  Y.  646;  Ateh- 
iton,  T.  ^S.F.R.  Go.  v.  Ltdbetter,  85  Kao.  330; 
AiebUm.  T.  *  8.  F.  B.  Co.  v.  Wagmi;  38  Kan. 
«60. 

If  the  declaratioii  is  immedialely  influenced 


and  suggested  by  the  pilncinnl  transarrion  and 
follows  It  so  closely  as  to  leave  no  reasonable 

Cnnd  for  suspicion  (bat  It  was  framed  fat 
lire  use,  it  is  competent  evidence. 
Lund  ».  TyngaboTtmgh,  9  Cusb.  41;  Attgtma 
Factorn  v.  Barna.  73  Qa.  217,  53  Am.  Rep. 
888;  Wliart.  Ev.  gS  258-267;  Gre-jnl.  Ev. 
1 108.  See  Toledo  &  W.  R.  Co.  v.  Ooddard. 
25  Ind.  185.  190;  Com.  v.  lUePike,  8  Cusb.  181. 
00  Am.  Dec.  727:  TraveUn  Ins.  Co.  v.  ifotley, 
75  U.  8.  8  Wall.  897,  403  (18  L.  ed.  487,  439); 
PeopU  V.  Simpton,  48  Mich.  474, 479;  Kirby  v. 
Com.  77  Va.  tWI,  46  Am.  Rep.  747;  OaluttOA 
T.  Barbour,  82  Tei.  172,  50  Am.  Rep.  819; 
StaU  V.  Hortin,  83  Mfn.  894,  GO  Am.  Rep.  583; 
a^«r  V.  Cl'ieago  A  G.  T.  B.  Co.  (Mich.)  10 
West  Rep.  646;  Grand  Bapidt  <t  /  B.  Go.  v. 
Diller,  7  West.  Rep.  244,  110  Ind.  223;  8laU 
v.  Ah  Loi,  5  Nev.  89;  Banover  B.  Co.  v.  CoyU, 
66  Pa.  898,  403:  Durko!  v.  Central  Pae.  R.  Co. 
69  Cal.  633;  Lambert  v.  Peo^,  29  Micb.  71; 
BiU  1.  Cim.  2  Oratt.  684;  Jordan  t.  Com,  25 
Gratt.  945;  Earriman  v.  Stowe,  07  Ma  97; 
EntwhUtU  V.  Feighrar,  60  Mo.  215;  Elkint  v. 
McKean,  78  Pa.  601;  Bart  v.  POukU,  18  Qa. 
88B;  Dritcoll  v.  PW^,  47  Mich.  418;  Giaw  v. 
JVnfl  Tor/e  Cent.  A  H.  B  B.  Go.  78  N.  Y.  618; 
MeLeod  v.  OintAer,  BO  Ky.  889;  LittU  Back  M. 
B.AT.B.  Co.  V.  Leterett,  U  Ark.  883. 

Mitchell.  J.,  delivered  the  opinton  of  tbe 

Buck,  aa  administrator  of  tbe  estate  of  Qeon^ 


inso. 


LouisviLLB,  Nkw  AiiBAiTT  &  CmcAeo  R  Co.  y.  Buck. 


H.  Bennett,  deceased,  commenced  suit  against 
the  Louisville,  New  Albany  &  Chicago  iiail- 
-way  Company,  alleging  that  the  company  had 
wrongfully  caused  the  death  of  the  aecedent, 
to  the  damage  of  his  surviving  widow  and 
child. 

The  complaint  was  in  three  paragraphs.  It 
is  charged  in  the  first  two  paragra^s  that  the 
intestate  was  in  the  emplov  of  the  railway  com- 
pany as  brakeman,  and  that  he  was  fatally  in- 
jured while  uncoupling  cars,  on  account  of 
dangerous  and  defective  appliances  and  ma- 
chinery which  the  company  negligently  sup- 
plied. The  same  facts,  substantially,  were 
stated  in  the  third  paragraph,  with  the  addition 
that  the  accident  ai\^  utal  injury  to  the  plaint- 
iiTs  intestate  was  caused  by  the  careless  and 
negligent  habits  and  by  the  incompetency  of 
the  engineer  who  had  control  of  the  endne  at 
the  time  the  accident  happened,  and  that  the 
incompetency  and  negligent  habits  of  the  engi- 
neer were  known  to  the  company  and  un- 
known to  the  intestate. 

Ko  question  is  made  as  to  the  sufficiency  of 
the  complaint,  except  it  is  urged  that  it  does 
not  sufficiently  appear  by  anv  averment  therein 
that  the  widow  or  child  ox  the  decedent  sus- 
tained damage  in  any  wise  on  account  of  the 
defendant's  negligence. 

The  averments  in  the  complaint  relevant  to 
the  point  thus  made  are  that  Bennett  was  in 
the  employment  of  the  defendant  as  brakeman 
at  the  time  of  his  death,  and  that  he  left  sur- 
viving him,  as  his  next  of  kin  and  only  heirs, 
his  widow,  Fidelia  J.  Bennett,  and  his  daugh- 
ter. Longretta  May  Bennett,  both  of  whom  are 
still  living^tbe  latter  being  four  years  of  a^e. 
It  is  also  averred  that  "Said  administrator 
brings  this  action  for  the  use  and  benefit  of 
said  widow  and  child,  who,  by  reason  of  the 
death  of  said  decedent,  as  aforesaid,  have  sus- 
tained damages  in  the  sum  of  $10,000." 

For  the  appellant  it  is  insisted  that  the  gen- 
eral averment  that  the  widow  and  child  of  the 
decedent  had  sustained  damages  in  a  specified 
sum  was  not  sufficient,  but  that  the  pecuniary 
loss,  either  present  or  prospective,  resulting  to 
them  from  the  intestate's  death  should  have 
been  specially  pleaded.  Reagan  v.  Chicag&  etc. 
B.  Co,  61  Wis.  599,  is  relied  on  to  sustain  the 
view  thus  contended  for. 

Without  pointing  out  the  distinction  between 
the  case  cited  and  that  under  examination  in 
respect  to  the  question  involved,  it  is  sufficient 
to  say  it  appears  in  the  complaint  in  the  pres- 
ent case  that  the  decedent  was  at  the  time  of 
his  death  in  the  employ  of  the  railroad  com- 
pany as  a  brakeman,  and  that  he  left  a  widow 
and  one  child  four  years  old.  It  is  an  unavoid- 
able inference,  therefore,  that  he  was  in  the 
vigor  of  manhood,  and  that  he  was  at  the  time 
engaged  in  eaminff  money  for  the  support  of 
his  wife  and  chilcL  EeUev  v.  Chicago  etc,  B, 
09.  60  Wia  881. 

Section  284,  Revised  Statutes  1881,  gives  a 
right  of  action  to  the  personal  reprewntative 
for  the  benefit  of  the  widow  and  children  or 
next  of  kin  of  one  whose  death  has  been  caused 
by  the  wrongful  act  or  omission  of  another, 
provided  the  former  could  have  maintainec  an 
action  against  the  hitter  had  he  lived.  While 
there  is  some  discord  in  the  decisions  of  courts 
in  respect  to  the  right  to  maintain  the  action, 

aL.R.A.' 


even  for  nominal  damages,  without  averring 
and  proving  actual  pecuniary  loss  by  those  for 
whose  benefit  the  suit  is  brought,  there  can  be 
no  doubt  but  that,  within  the  rule  generally 
prevailing,  the  law  will  imply  substantial  pe- 
cunianr  loss  in  some  amount  to  the  wife  and 
child  from  the  death  of  one  who  sustained  the 
relation  of  husband  and  father  to  them,  and 
who  was  at  the  time  presumably  receiving 
wages,  and  who  was  therefore  possessed  of  the 
ability  to  discharge  his  obligation  to  support 
those  dependent  upon  him.  Atehtson  etc,  R. 
Go,  V.  Weber,  83  Ean.  643;  Boug/ikirk  v.  Dela^ 
ware  db  H.  Canal  Co,  92  N.  T.  219;  1  Shearm. 
&  Redf.  Neg.  4th  ed.  §  187. 

Whatever  the  rule  may  require  as  applied  to 
other  cases,  and  in  respect  to  the  quantum  or 
character  of  proof  on  the  subject  of  pecuniary 
loss,  there  can  be  no  doubt  but  that  a  general 
averment  of  damages  in  a  case  like  the  present 
is  sufficient  as  against  a  demurrer  to  the  com- 
plaint. It  may  oe  well  to  observe  here,  as 
applicable  to  this  question,  which  is  presented 
in  another  aspect  later  on  in  the  record,  that 
no  precise  rule  for  estimating  the  loss  recover- 
able under  the  statute  can  be  laid  down.  When 
Uie  relation  of  the  partv  whose  death  has  been 
caused,  to  those  for  whose  benefit  the  suit  is 
being  prosecuted,  has  been  shown,  and  his  ob- 
ligation, disposition  and  ability  to  earn  wages 
or  conduct  business,  and  to  care  for,  support, 
advise  and  protect  those  dependent  upon  him, 
the  matter  is  then  to  be  submitted  to  the  judg- 
ment and  sense  of  Justice  of  the  jury,  llow^ 
ard  Co,  V.  Legg,  98  Ind.  523;  Tilley  v.  Hudson 
River  R.  Co.  29  N.  T.  282;  CobUUo  v.  Landr 
teehr,  28  Wis.  622. 

The  jurv  returned  a  special  verdict,  which 
so  far  as  tliey  are  material  to  the  questions  for 
decision,  exhibited  the  following  facts: 

The  deceased,  a  man  about  thirty  years  of 
age,  in  good  health,  and  of  industrious  habits, 
was  in  the  employment  of  the  defendant  rail- 
way company  as  brakeman  on  a  freight  train. 
On  Sunday  night,  November  26, 1883,  the  train 
of  which  he  was  one  of  the  crew  left  Michigan 
City  for  LaFayette.  Between  9  and  10  o'clock 
the  train  was  stopped  at  the  crossing  of  the 
Pan  Handle  Railroad  for  the  purpose  of  taking 
on  more  cars.  It  was  part  of  the  d  uty  of  the  de- 
cedent to  couple  and  uncouple  cars  which  were 
to  be  attached  to  or  detached  from  the  train. 
Soon  after  the  train  stopped,  he  went  in  be> 
tween  the  engine  and  the  car  attached  to  it  for 
the  purpose  of  uncoupling  the  car  from  the 
enffine.  The  car  was  loadS  with  lumber,  and 
belonged  to  the  defendant  company,  but  the 
decedent  bad  never  seen  it  until  alter  it  was  load- 
ed, when  starting  from  Michigan  City.  The 
reach  rod  which,  when  properly  adjusted,  held 
the  brake  beam  in  place,  was,  ana  had  been 
for  several  days,  absent  from  the  brake  beam, 
in  front  of  the  wheels  on  the  car  next  the  en- 
gine. The  absence  of  this  rod  was  unknown 
to  the  decedent,  but  the  jury  find  that  it  was 
or  might  have  been  known  to  the  defendant. 
Its  ab^noe  caused  the  beam  to  hang  lower  and 
more  forward  than  it  otherwise  would  have 
done;  but  the  fact  that  the  rod  was  ^ne  was 
not  discoverable  except  by  one  stooping  down 
and  looking  under  the  car. 

While  attempting  to  uncouple  the  car,  being 
for  some  reason  unable  to  get  the  coupling  pin 
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out  of  tbe  draw  bttr,  the  decedent  held  the  pin 
up  as  far  as  be  could  ttei  it,  and  then  siffnaied 
tbe  engineer  to  move  the  engine  forwarof.  Tbe 
engineer  oljeyed  the  signal,  but  immediately, 
ana  without  warning,  reversed  tbe  lever,  and 
threw  the  engine  back»  crowding  the  decedent 
against  the  car,  and  then  again  moved  forward. 
'While  so  crowded  back,  and  before  be  could 
recover  or  extricate  himself  from  his  position, 
the  decedent's  feet  were  caught  by  tbe  defect- 
ively attached  brake  beam,  and  he  was  thrown 
under  and  run  over  by  the  car,  which  was 
moving  forward.  In  this  way  he  received  hi- 
juries  which  are  partieularly  described,  and 
which  resulted  in  his  denlh  the  following  morn- 
ing. It  was  found  that  the  decedent  left  a  widow 
and  child,  as  alleged  in  the  complaint,  and  that 
they  were  dama^  bv  his  death  in  a  specified 
sum.  There  was  Judgment  for  the  plaintiff 
acccrdingljr. 

The  appellant  insists  that  the  judgment  ought 
to  be  reversed,  and  urges  as  one  of  the  reasons 
that  the  Jury  found  that  tbe  injury  which  re- 
•ulted  in  the  intestate's  death  was  rece  ved  on 
Bunday,  while  he  was  engaged  at  common 
kbor  in  pursuance  of  a  contract  with  the  rail- 
way company,  and  that  It  was  not  made  to  ap- 
pear that  the  work  about  which  he  was  engaged 
was  a  work  of  necessity. 

We  had  occasion  to  consider  this  question  in 
LavisHUe  Railway  Company  v.  FVatc'ey,  7 
West.  Rep.  44,  110  Ind.  18,  where  it  was  pre- 
sented in  substantially  tbe  same  manner  as  in 
the  present  case.  Our  conclusion  there  was  that 
a  person  injured  by  the  negligent  omission  of  an- 
other to  perform  a  lend  duty  would  not  he  de- 
nied a  recovery  even  tnough  it  appeared  that  the 
injured  jierson  was,  at  the  time  of  receiving  the 
injury,  acting  in  disobedience  of  his  collateral 
obligation  to  the  State,  which  rcguired  of  him 
the  oliservance  of  the  Sunday  Law.  If  the 
railway  company  violated  its  duty  by  furnisbing 
nmr'him  ry  and  appliances  which  it  knew  were 
defective,  the  danger  to  an  emplov^  who  was 
requiicd  to  use  tbe  appliances  in  ignorance  of 
their  defective  condition,  was  the  same  on  one 
day  as  on  another.  That  they  were  being  used 
on  Sunday  rather  than  on  Monday  neither  con- 
tributed to,  nor  was  it  the  efficient  cause  of, 
t)ie  iniury  which  gave  rise  to  this  action;  nor 
can  the  railroad  company  now  interfere  and 
become  the  champion  of  the  Sunday  Law  as 
an  excuse  for  its  wrong,  or  to  defeat  a  recov- 
ery,    tititton  V.  Wauwata§a,  29  Wis.  28. 

it  is  quite  true  that  a  plaintiff  will  in  no  case 
be  permitted  to  recover  when  it  is  necessary 
for  him  to  prove  bis  own  illegal  actor  contract 
as  a  part  or  his  cause  of  action,  or  when  an  es- 
sential element  of  his  cause  of  aciion  is  his  own 
violulion  of  law.  BotY,  Oreen,  73  Pa.  108; 
Coppel  V.  Ea  /,  74  U.  S.  7  Wall.  6^8  [10  L.  ed. 
24»];  Siee'e  v.  Burkhardt,  104  Mass.  69;  Mo- 
Orath  V.  Mertoin,  112  Mass.  467. 

But  where  he  can  prove  his  cause  of  action 
without  proving  that  he  was  violating  the  law, 
even  though  it  appears  incident  ally  that  he  was 
at  the  time  actins  in  disobedience  of  some 
statute,  uniessliis  ulegal  act  was  the  eflicicntor 
proximate  cause  of  the  injury  complained  of, 
or  unless  the  Illegal  act  or  contract  is  the  foun- 
dation of  his  net  ion,  a  recovery  may  lie  sus- 
tained tiGVurUitiloiai  Cooley,  Torts,  Skied.  178, 
179. 
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Whoever  travels  about  from  plaoe  to  place 
for  the  purpose  of  gaming,  with  cards  or  othai^ 
wise,  acts  in  violation  of  a  criminal  statute.  It 
would  hardly  be  claimed  that  a  recovery  against 
a  common  carrier  would  be  denied  if  It  appeared 
incidentally  in  evidence  that  a  passenger  in- 
jured through  the  curler's  neeligenoe  was 
traveling  in  violation  of  the  statute  against 
gaming.  Why  should  a  brakemen  who  Is  re- 
quired to  work  in  violation  of  the  Sunday  Law 
be  denied  a  recovenr?  The  gist  of  the  action 
in  the  present  case  is  the  ne^liirent  failure  of 
tbe  railway  company  to  furnish  safe  and  suit- 
able appliances,  whereby  the  death  of  the  nlaint- 
iff's  intestate  was  wrongfully  caused  while  he 
was  in  the  company's  seryice  as  a  brakeman. 
The  contract  of  employment  and  the  time  when 
the  injury  occurred  were  mere  incidents  to, 
and  were  in  no  respeci  the  foundation  of,  the 
action.  Louisvifle,  If,  A.  A  C,  R,  Go,  v.  Frauh 
ley^  iupra;  FYott  v.  Pfumb,  40  Conn.  Ill,  18 
Am.  Law  Reg.  N.  S.  637. 

It  may  be  conceded  that  the  decisions  in  some 
of  the  States  are  not  all  consistent  with  the  con- 
clusions above  stated;  but  in  our  opinion  these 
conclutdons  are  in  accord  with  the  better  view 
of  the  subject,  and  have  the  supiwrt  of  the 
weight  of  authority. 

The  defendant  presented  to  the  court  forty- 
three  separated  instructions,  and  asked  tliat 
they  be  given  the  juiy.  Of  these,  twenty  were 
given  ami  the  balance  refused.  The  remsal  to 
give  these  Instructions  is  made  the  ground  of 
complaint  It  has  frequently  been  ruled  that 
where  the  lury  has  been  required  to  return  a 
special  verdict,  general  instructions  as  to  the 
law  of  the  case  are  not  proper.  The  court 
should  explain  to  tbe  Jury  tUstinctly  what  facts 
are  material  to  be  found  within  the  issues, 
and  give  them  such  instructions  as  wOl  enaole 
them  to  find  and  settle  tbe  facts,  so  tliat  the 
law  may  be  applied  to  the  facts  found  by  tbe 
court.  Louinille,  N.  A.  4b  C.  R,  Co,  v.  ^Krauh 
l^,  supra;  LouimUe^  N,  A,  dk  0,  R,  Co,  v, 
Flanagan,  12  West.  Rep.  190, 113  Ind.  488. 

Within  this  rule,  an  examination  of  the  in- 
structions nven  by  the  court  leaves  no  doubt 
that  the  Jury  were  adequately  directed  in 
respect  to  Uie  facts  necessary  to  be  covered  bv 
the  special  finding.  Leaving  out  of  view  all 
of  the  facts  found  relating  to  the  alleged  neg- 
ligence and  incompetency  of  the  engineer,  and 
eliminating  from  the  special  verdict  everything 
in  tbe  nature  of  conclusions  of  law,  and  it 
seems  to  us  tbe  facts  found  make  a  case  lusti- 
fying  a  recoveiy.  They  show  that  the  railroad 
company  failed  in  its  obligation  to  supply  its 
employe  with  safe  and  suitable  appliances  and 
machinery  to  do  the  work  required  of  him,  and 
that  it  required  him  to  use  machinery  which  it 
knew  to  he  defective.  This  established  the 
company's  negligence.  The  special  verdict  also 
shows  that  the  defect  in  the  machinery  was 
unknown  to  the  decedent;  that  it  was  not  ob- 
vious, and  could  not  have  been  discovered  ex- 
cept by  stooping  down  and  looking  under  the 
car.  This  showed  that  the  emplov6  was  not 
^iltyof  contributory  neglijTence  In  going  in 
between  tbe  cars  to  uncouple  them,  notwith- 
standing the  defective  condition  of  the  appli* 
ances.  It  is  settled  beyond  controversy  that 
railroad  employes  are  presumed  to  understand 
the  naiure  and  iiazards  of  the  employment  when 
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tbey  engage  in  the  service,  and  that  they  as- 
Bume  all  the  ordinary  risks  and  obvious  perils 
incident  thereto.  Such  risks  are  presumably 
within  the  emplov^'s  contract  of  service.  Jer^ 
ney  E  eetrie  Light  db  P.  €h,  v.  Murphy,  18  N. 
£.  Rep.  80  (present  term). 

This  does  not  mean,  however,  that  the  latter 
may  not  repose  confidence  in  the  prudence  and 
caution  of  the  employer,  and  rest  on  the  pre- 
sumption that  he  has  also  discharged  his  duty 
by  supplying  machmery  free  from  latent  de- 
fects which  expose  the  em  ploy  6  to  extraordi- 
nary and  hidden  perils.  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Eaughy.  Texas  dh  P.  B, 
C^.  100  U.  S.  218  [25  L.  ed.  612]. 

While  the  em{)loyer  may  expect  that  an  em- 
plovcwill  be  vigilant  to  observe,  and  that  he 
will  be  on  the  s^ert  to  avoid,  all  known  and 
obvious  perils,  even  though  thc}r  may  arise 
from  defective  tools  ana  machinery  (APae 
Engine  Works  v.  liandall,  100  Ind.  298),  yet 
the  latter  is  not  bound  to  search  for  defects,  or 
inspect  the  appliances  fumi^ed  him  to  see 
whether  or  not  there  are  latent  imperfections  in 
or  about  tiiem  which  render  their  use  more  haz- 
ardous. These  are  duties  of  the  master,  and 
unless  the  defects  are  such  as  to  be  obvious  to 
anyone  giving  attention  to  the  duties  of  the  oc- 
casion, the  employe  has  a  right  to  assume  that 
the  emf)loyer  has  performed  his  duty  in  respect 
to  the'  implements  and  machinery  furnished. 
Bradbury  v.  Goodwin,  6  West.  liep.  590,  108 
Ind.  28C;  Litte  Rock  etc,  R,  Co.  v.  Leverett,  48 
Ark.  333;  Ft.  Wayne,  J.  d  8.  R.  Co.  v.  Gil- 
ders eeve,  o8  Mich.  188;  Hughes  v.  Winona  <& 
St.  P.  R  Co.  27  Minn.  187;  Wood,  M^istcr  & 
8. g  »76. 

The  facts  found  very  clearly  furnish  a  basis 
for  the  application  of  the  foregoing  principles: 
and  these  principles,  when  applied  to  the  fuels 
found,  sustain  the  Judgment  of  the  court  upon 
the  special  verdict.  Munv  of  the  instructions 
asked  would,  if  ihcy  had  been  given,  necessa- 
rily Lavu  required  the  jurv  to  return  very  much 
of  the  evidence  a:^  pait  of  their  special  verdict, 
while  others  would  have  required  the  state- 
ment of  mere  conclusions  which  the  jury  could 
not  properly  draw.  For  example,  in  one  of 
the  iustructions  the  court  was  asked  to  require 
the  jurv  to  find  what  was  tiie  proximate  cause 
of  the  death  of  Bennett.  In  another,  the  court 
was  asked  to  require  the  jury  to  describe  in 
their  verdict  the  appliances  atinched  to  the  car 
for  the  purpose  of  braking  it.  The  facts  show- 
ing the  manner  in  which  the  accident  and  in- 
Jurv  occurred,  and  the  condition  of  the  car 
ana  the  appliances  attached  having  been  par- 
ticularly found  and  set  out  in  the  special  ver- 
dict, it  became  a  question  for  the  court  to  de- 
termine whether  or  not  the  intestate's  death 
was  proximately  caused  by  the  negligent  omis- 
sion of  duty  on  the  part  of  the  railroad  com- 
panv. 

W'e  are  unable  to  perceive  how  the  court  would 
have  lieen  aided  in  arriving  at  a  correct  conclu- 
Bion,  if  the  jurj  had  been  required  to  describe 
the  appliarces  in  their  verdict.  The  material 
facts  in  that  connection  were  that  there  inhered 
in  the  appliances  a  hidden  or  latent  defect, 
which  increased  the  ordinary  and  obvious  perils 
of  the  service  in  which  the  intestate  was  en- 
eaged,  and  which  made  them  an  efi3cient  agency 
in  producing  the  fatal  Injury. 
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We  have  examined  the  othir  instnictiont 
asked  and  refused,  and,  without  coinnieoting 
upon  them  in  detail,  we  need  only  say  (he  court 
committed  no  error  in  refubing  them. 

It  is  contended  that  the  court  erred  in  over- 
ruling a  motion  made  by  the  appellant  for  a 
venire  de  novo.  In  this  we  do  not  concur.  It 
must  now  be  accepted  as  settled  that  a  special 
verdict  will  not  be  considered  as  so  uncertain, 
ambiguous,  or  defective  as  that  no  judgment 
can  &  rendered  thereon,  because  some  of  the 
issues  in  the  case  are  not  affirmatively  or  ex- 
pressly settled  or  determined  thereon  one  way 
or  the  other.  If  the  verdict  is  silent  concern- 
ing any  of  the  facts  in  issue,  the  court  will 
assume,  upon  a  motion  such  as  that  under  con- 
sideration, that  the  party  upon  whom  rested 
the  burden  of  proof  in  respect  to  tiiose  facta 
failed  to  prove  them.  If  the  failure  to  find 
the  facts  was  contrary  to  the  evidence,  it  may 
furnish  a  sufficieut  reason  for  a  new  trial;  tmt 
the  failure  does  not  render  the  special  verdict 
objectionable,  nor  does  it  afford  auv  eround 
for  a  ventre  de  novo.  Glantz  v.  Sonih  Bend,  8 
West.  Rep.  640,  106  Ind.  805;  Deetery.  Sellers, 
102  Ind.  458;  MitckeU  v.  Colgtazier,  4  West. 
Hep.  476,  106  Ind.  464. 

It  may  be  conceded  that  there  are  some  merely 
evidentiary  facts  found  in  the  special  verdict, 
and  that  it  also  embraces  many  statements 
which  are  e&<«ntial1y  conclusions  of  law.  Not- 
withstanding all  this,  it  seems  clear  to  us  that, 
stripped  of  all  these,  the  verdict  is  yelsufl3cient 
to  lead  up  to  and  support  the  judgment,  and 
that  the  motion  cannot  be  successfully  urged  on 
that  account. 

Questions  are  made  and  discussed  concern- 
ing the  propriety  of  rutings  of  the  court  in  ad- 
mitting evidence  tending  to  show  that  the  en- 
gineer who  had  the  engine  in  charge  at  the  time 
the  decedent  was  injured  was  neg:ligent  and 
incompetent.  According  to  our  view  of  the 
case,  there  was  no  reversible  error  in  any  of 
these  rulings,  for  the  reason  that  the  special 
verdict  sustains  the  judgment,  even  though  all 
the  facts  pertaining  to  the  competency  or  con- 
duct of  the  engineer  be  eliminated  from  the 
case.  W^hile  we  have  discovered  no  error  in  the 
rulinsrs,  we  do  not  regard  them  as  of  sufDcient 
materiality  to  justify  us  in  prolonging  the  opin- 
ion by  setting  them  out  separately,  and  exam- 
ininff  them  m  detail. 

The  only  other  question  which  requires  con- 
sideration relates  to  the  ruling  of  the  court  in 
admitting  in  evidence  certain  declarations  of 
the  decedent  which  were  made  immediately 
after  he  was  injured,  and  sulsstantially  while 
he  was  being  exlricaicd  from  under  the  wheels 
of  the  car  which  had  pa.<:sed  over  him.  The 
conductor  of  the  train  testified  that  he  was  on 
the  cal)oose  when  he  received  notice  that  the 
decedent  was  hurt,  and  that  he  immediately  ran 
forward  and  found  him  under  the  rear  end  of 
the  second  car  from  the  engine. 

The  following  is  the  testimony  of  the  con- 
ductor upon  which  the  objection  is  predicated: 
"When  I  took  him  out  I  asked  him,  'How  did 
this  happen?'  He  told  me  that  he  was  uncoup- 
ling the  engine  from  the  first  car,  but  could  not 
get  the  pin  clear  out  of  the  draw  bar,  and  had 
to  hold  it  up,  and  hallooed  to  the  engineer  to 
go  ahead.  He  started,  and  by  some  cause 
"threw  the  engine  over*  and  came  back  against 
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blm  before  he  could  get  out,  and  crowded  him 
back  ogalnit  the  car,  and  the  brake  beam, 
catchlDg-  his  leg,  pulled  him  down,  and  the  can 

It  Is  not  alwa;s  easy  to  del«rnilne  when  dec- 
laration! bsTtng  relation  to  an  act  or  iranuc- 
tion  should  be  received  aa  part  of  the  ret  aula, 
and  much  difficulty  hasbeen  experienced  in  the 
effort  to  formulate  general  rules  applicable  to 
[be  subject.  This  much  may,  liotvcver,  be 
safely  said :  that  declaraliona  which  are  the  nat- 
ural emanations  or  outgrowths  of  the  act  or 
occunecce  inllti^tion,  although  not  precisely 
concurrent  In  point  of  time,  u  they  were  yet 
Toltiniarlly  and  spcnlaneously  made  so  nearly 
contemporaneous  sa  to  be  in  the  presence  of 
the  transaction  which  they  Ulustrate  and  ex- 
plain, and  were  made  under  such  circumstanced 
aa  necepsarily  to  exclude  the  idea  of  detiign  or 
deliberation,  must,  upon  the  clearest  princi- 
ples of  Justice,  he  admisaible  as  part  of  the  act 
or  transaction  itself.  Toledo  dt  W.  R.  Co.  v. 
Ooddard.  2S  lod.  189;  LundY.  Tj/ngOiorough, 
9  CuBh.  41;  Com.  v.  McPO^  8  Gush,  181;  Au- 
mitin  FaetoTV  v.  Barnei,  72  Ga.  317 :  Tnioel- 
enln».  Co.  t.  Mo/kes,  7G  U.  S.  8  Wall.  SBT  |  lO 
L.  ed.  487];  PeopU  v.  ^mpton.  48  Micb.  474; 
Key»er  v.  C?iicago  *  0.  T.  S.  Co.  10  Wcdi, 
Hep.  846;  Kii-bi/  v.  Com.  77  Va.  881;  Oalva- 
Um  T.  Barbour,  62  Tex.  172;  8taU  v.  Boran, 
83  Minn.  8H;  LittU  Soek  eto.  R.  Co.  t.  Lev- 
erell,  tupra;  State  v.  AA  Loi,  S  Nev.  90;  Han- 
Mer  R.  Oo.  t.  CoyU,  55  Pa.  890-402;  Jhirkee  v. 
Gtnlral  Pae.  R.  Co.  69  CaL  683;  LanOert  v. 
1^0^,  29  Mich.  71;  BOl  v.  Com.  2  Gratt.  G94; 
Jordan  v.  Com,  20  Gratt  04A;  Harriman  v. 
StoM,  67  Bio.  97;  EnlteMttU  v.  Feighner,  60 
Ho.  215;  Elkitu  v.  McKean,  79  Pa.  501;  Ilarl 
».  FoweU,  18  Ga.  639;  J>rifeoil  v.  iVopfo,  47 
Hlch.  418;  Catm  y.  N.  T.  Ctnt.  A  S.  R.  - 
Co.  78  N.  Y.  618;  McLeod  \.  Qtnther,  "  " 
899;  1  Whsrt  Ev.  §§  258-367. 

Any  other  rule  would.  In  many 
operate  to  defeat  the  accomplishment  of  Jus- 
Bee  by  excluding  evidence  of  the  most  Irust- 
wotthy  character.  While  some  of  the  cases 
died  above  carry  the  doctrine  to  Its  eitremest 
length,  they  all  ulustrat«  and  apply  the  general 
principles  consistent  witb  the  conclusions  we 
nave  heretofore  enunciated. 

The  declarations  under  conrideration  were 
made  within  not  to  exceed  two  minutes  of  the 
occurrence,  while  the  declarant  remained  in 
the  presence  of  the  train,  and  the  alleged  de- 
fective machinery  which  was  instrumental  In 
producing  bU  hurt,  and  before  he  had  been  re- 
moved from  the  spot  where  he  received  his 
fatal  InJuTy.  The  surrounding  circumstances. 
In  the  presence  of  which  the  declarations  were 
ottered,  were  therefore  silent  witnesses  in  cor- 
roboration of  bia  statement.  This,  taken  in 
connection  with  the  condition  of  the  decedent, 
who  was  anftenns  under  the  shock  of  an  Injury 
from  which  be  cued  Id  about  six  hours  after- 
wards, necesaarily  excludes  the  Idea  of  calcula- 
tion or  ability  to  manofacture  evidence  for  fut- 
ure purposea.  The  court  committed  no  error 
in  aiiniitting  the  evidence. 

There  are  a  number  of  Incidental  questions 
of  minor  importance  presented  and  discuBsed 
1^  counsel;  but,  so  far  as  they  are  material  to 
Ibe  case  sa  we  bare  felt  constrained  to  consider 
8L.RA. 
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It,  they  have  all  been  disposed  of  by  what  baa 
preceded. 


verdict,  i 

while  some  of  the  criticisms  o: 
plausible,  and  carry  with  them  much  force,  wo 
are  nevertheless  constrained  to  hold,  since  then 
evidence  which  the  court  and  jury. 


Rebecca  ROTAI 

THE  AULTMAM-TATLOR  CO.  et  al. 

(....Ind....) 

1-  A  condition  in  a  dned,  made  upon  the  ima> 
BideiatJQn  of  j-oarlr  paj'mentB  during  the  life  of 
the  granlur.  that,  !□  default  of  payment  for  Uirae 
conssoutLve  jetUB,  tho  oonveTOnce  might  be  re- 
voked by  repaying  tho  amouDt  already  paid,  ood 
reoordlng  a  written  doclaratlan  revoUng  the 
deed.  Is  not  opposed  to  public  poUcy  nor  repiis- 
nant  to  tba  estate  ftranied. 

E.  A  demand  of  aaicb  a.nmial  pajment  on 
tfan  day  It  beoamea  due  Is  cot  nooesBary,  In  order 
to  make  a  forfeiture  of  the  estate  In  aocordance 
with  tlie  terms  of  a  deed  containing  suoh  onndl- 

&  Whiere  tbe  contlnnance  of  an  oatate  do- 
pailds  upon  the  pertormanoti  of  a  speolflo  act 
whlota  is  to  be  done  at  a  Sicd  time,  no  demand  la 
III  II II  mm  J  because  the  party  bound  has  equal 
knowledge  of  the  thing  to  be  done  and  of  the 
time  when  It  Is  to  be  done. 

ttoflCm 


■atatetiii  tinjieti.of  con- 
I  mverter  merely  Is  not 
1  the  oonMnDeacy  hap. 
RBDtee.  Vat!  v.  Lmig 
L  ICH  N.  T.  n3;_CraS7. 
New  York  »  B.  R^bo, 
Ik  Kemiedj  v.  Wallaoe, 
iibaeqnent  aie  not  fo- 
ig  (tnleltuieB  Oiereon 
a  shall  t>e  made  m  tbeir 
I  Co.  V.  Ellis,  Vt  West, 
r.  Umatilla  Oo.  UOreg. 
I  deed  Is  to  have  effeot 
I  the  erprea  eondttkm 
irtaln  tntnn  shall  Brst 
edent.  Teaaeesee  ft  C 
o.  TS  Ala.  laL  EDavUn. 
hat  a  failure  to  par  the 
IT  tliedeed  void  It  not 
,  'Aiylor  *.  Sutton. 
I  now  the  enstomto 
towUoh 


ItteBubteotIn  thei , 

use  of  deeds  of  defeaaonoe  as  separate  • 

rraotlcallyoeaBed.  Deaiie,Ooiiv.a)fc  Devlin.  Deeds, 
£L  To  create  a  oondltion  subaeqiMot  In  a  deed, 
apt  words  are  neoeMary,  suoh  aa'*on  oondltion,'' 
'provided  alwavs,"  etc.  Baley  v.  DmaCllla  Oo.  IS 
Oreg.in.  IfoondltionsBUbMquemttotheveetiDgot 


the  BTontor  durlog  bis  lifetime,  and,  after  his  dMth. 
by  iDose  In  privity  of  blood  with  him.  Buoh  v. 
Rock  Island,  tT  u!  8.  m  (»  L.  ed.  UOll;  Davia  v. 


IMk 
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tDdnlgeooe  or  silent  aoqtdesoenoe  in  the  failure 
to  perform,  is  never  construed  into  a  waiTer,  on- 
iGM  some  element  of  estoppel  can  be  invoked. 

(December  2S,  1888.) 

APPEAL  by  plaintiff  from  a  Judgroent  of  the 
Fountain  Gircait  Court  (Robb,  J,),  sustain- 
ing a  demurrer  to  the  complaint  in  an  action  to 
in  the  sale  of  certain  real  estale.    Reversed, 
be  facts  ans  fully  stated  in  the  opinion. 
Messrs,  J.  E«  Senoonover  ana  J.  Me- 
Cabe  A  Son  for  appellant. 
Mr,  G.  W«  HeDon»ld  for  appellees. 


enioi 


HItehell*  J,^  delivered  the  opinion  of  the 
court: 

This  was  an  action  by  Rebecca  Royal  against 
the  Aultraan*Taylor  Company,  of  the  State  of 
Ohio,  and  Perry  Glascock,  Sheriff  of  Fountain 
County,  to  enjoin  the  defendant  from  selling 
certain  real  estate  alleged  to  belong  to  tibe 
plaintiff. 

It  appears  from  the  complaint  that  on  the  11th 
day  of  November,  1881,  the  plaintiff  was  the 
owner  of  a  tract  of  land  in  Fountain  County, 
and  that  she  conveyed  it  by  warranty  deed  to 
Geor^  W.  Hyatt  on  the  date  above  mentioned, 
subject  to  certain  conditions,  which  are  recited 
in  the  deed.  The  conditions  were,  in  effect, 
that  Hyatt  should  pay  to  the  grantor  the  sum 
of  $50  on  the  first  day  of  March  of  each  vear, 
for  and  during  the  term  of  her  natural  life.  It 
was  further  stipulated  that,  in  case  Hyatt  there- 
after, failed,  for  the  period  of  three  consecutive 
years,  to  pay  the  sum  of  $50  annually,  then  the 
ffsJiXxat  might  revoke  the  conveyance  by  repay- 
mg  the  amount  theretofore  paid,  and  by  exe- 
cuting and  placing  upon  record  in  the  record- 
er's office  of  Fountain  County  a  written  decla- 
ration revoking  the  deed. 

It  was  further  recited  in  the  deed  that,  upon 
the  making  and  recording  of  such  declaration, 
and  the  repayment  of  the  money  paid,  the  con- 
veyance was  to  become  null  and  void,  and  the 
title  was  to  revert  to  the  grantor.  It  is  averred 
that  while  Hyatt  so  held  the  title,  the  Aultman- 
Taylor  Company  recovered  a  Judgment  u^st 
him,  upon  which  execution  had  been  usued 
and  plsiced  in  the  hands  of  Glascock,  as  Sheriff 
of  Fountain  County.  It  was  also  averred  that 
the  sheriff  had  levied  upon  and  advertised  the 
land  conveyed  to  Hyatt  by  the  plaintiff,  upon 
the  conditions  above  mentioned,  for  sale,  and 
that  the  sale  was  fixed  for  the  4th  day  of  April, 
1886. 

The  complaint  charged  that  Hyatt  had  whol- 
hr  failed  to  make  any  payments,  as  reouired  by 
the  terms  of  the  deed,  and  that  the  plaintiff  had 
demanded  of  him  "more  than  once  a  year  each 
year  after  the  date  of  said  deed"  that  he  make 
payment  of  the  money  due  her  on  account  of 
the  provisions  written  m  the  deed.  It  is  averred, 
further,  that  the  plaintiff,  on  the  16th  day  of 
March,  1885,  executed  atid  placed  upon  record 
a  written  revocation  of  the  deed  to  Hyatt, 
agreeably  to  the  stipulations  therein  written.  A 
copy  of  the  deed,  &nd  the  subsequent  revoca- 
tion thereof,  are  made  part  of  the  complaint. 

The  only  question  involved  in  the  present 
appeal  relates  to  the  propriety  of  the  ruling  of 
the  court  below  in  sustaininir  a  demurriT  to  the 
complaint.    It  is  conceded  that  the  deed  cre- 
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ated  in  the  grantee  an  estate  upon  condition 
subsequent,  and  that  the  estate  created  was  lia- 
ble to  be  defeated  upon  the  failure  of  Hyatt  t» 
pay  according  to  the  condition  in  the  deed. 

The  contention  in  support  of  the  ruling  be- 
low is  that,  inasmuch  as  by  the  stipulation  in 
the  deed  the  grantee  was  reguired  to  pay  the 
grantor  $50  annually  on  the  first  day  of  HJarch, 
and  since  it  was  further  stipulated  that  in  case 
he  should  full,  for  three  consecutive  years,  to 
make  payment,  "then  the  said  Rebecca  Royal 
may  revoke  this  deed,"  it  was  therefore  neces- 
sary, in  order  to  render  the  condition  available, 
that  the  grantor  shall  have  gone  upon  the  jana 
on  the  first  day  of  March  each  year,  and  demand- 
ed payment  of  the  amount  due,  and  that  upon 
the  third  successive  default  she  must  then  have 
revoked  the  deed.  In  short,  the  argument  is 
that  there  could  be  no  forfeiture  without  mak- 
ing a  demand  of  payment  on  the  day  each  pay- 
ment fell  due,  and  that  the  right  of  revocation 
was  limited  by  the  word  "then,"  so  that  if  it 
was  not  exercised  immediately  after  the  thiid 
consecutive  demand  and  recusal  the  right  was 
forever  waived.  We  do  not  concur  in  this 
view. 

It  is  quite  true  that  it  may  be  regarded  as  in 
some  sense  a  general  rule  that  a  fcneiture  can- 
not be  insisted  upon,  unless  the  paity  entitled 
to  take  advantage  of  the  condition  first  de- 
mands performance  of  that  upon  which  the 
continuance  of  the  estate  depends.  Lindsey  v. 
Lindsey,  45  Ind.  552;  Ccryy.  Cory,  86  Ind.  567; 
EUU  V.  EUckart  Car  Works  Co,  07  Ind.  247. 

This  rule  applies  in  the  class  of  cases  where 
the  performance  of  the  condition  depend.<«  upon 
something  to  be  done  by  the  party  entitlea  to 
insist  upon  performance,  or  upon  his  election 
or  pleasure,  or  upon  facts  or  circumstances 
peculiarly  within  his  personal  knowledge.  In 
other  words,  where  it  in  any  way  depends  on 
the  pleasure  of  the  party  for  whose  benefit  the 
condition  is  to  be  performed  in  what  manner 
or  at  what  time  a  thing  shall  be  done,  or 
wheUier  it  shall  be  done  at  all,  the  parhr  to  be 
benefited  must  request  performance.  Whitian 
v.WifWem,  88N.H.  127. 

Where,  however,  the  continuance  of  an  estate 
depends  upon  the  performance  of  a  specified 
act,  which  is  to  be  done  at  a  fix^d  time,  no  de- 
mand is  necessary;  because  the  party  bound 
has  equal  knowledge  of  the  thing  to  be  done, 
and  01  the  time  when  it  is  to  be  done.  He  must 
therefore  tender  performance  at  his  peril,  or 
make  it  appear  that  performance  has  been  ex- 
pressly waived.  Euis  v.  Elkhart  Car  Works 
Co.  supra;  Rowett  v.  Jeiee^t,  60  Maine,  298; 
Whition  V.  Whitton,  supra;  1  Shars.  &  B.  Lead. 
Cas.  Real  Prop.  145. 

•  While  a  condition  may  be  waived  by  a  party 
who  has  the  right  to  avail  himself  of  it,  mere 
indulgence  or  silent  acquiescence  in  the  failure 
to  perform  is  never  construed  into  a  waiver, 
unless  some  element  of  estoppel  can  be  invoked. 
Carbon  Block  Coal  Co,  v.  Murphy,  101  Ind.  115» 
and  cases  cited. 

It  is  apparent  that  the  inducement  or  consid- 
eration upon  which  the  deed  in  the  present 
case  was  made  was  the  agreement  of  Hyatt  to 
pay  the  grantor  a  specified  sum  of  money  an- 
nually, during  the  period  of  her  natural  life. 
The  estate  of  the  grantee  was  dependent  upon 
the  condition  that  he  pay  a  certain  sum  on  a 
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flxoii  date  eacbyear;  and  it  was  stipulated  that, 
ia  the  event  of  failure  for  tliree  consecutive 
years,  the  conveyance  might  be  revoked,  and 
the  estate  revested  in  the  grantor  in  a  specified 
mauiier.  This  agreement  was  neither  unrea- 
sonable nor  opposed  to  public  policy,  nor  was 
it  rcpuirnnnt  to  the  estate  created.  The  parties 
bad  therefore  the  right  to  make  it  It  was 
written  in  the  deed,  which  was  presumably  in 
thf)  grantee's  possession.  It  was  not  necessary, 
theicfore,  that  there  should  have  been  notice 
or  a  demand  for  payment  in  order  to  apprise 
the  grantee  of  the  Uiing  to  be  done,  or  oi  the 


time  when  it  was  to  be  done.  If  there  was  a 
waiver  of  performance  by  express  agreement, 
or  if  the  plaintiff  is  in  any  way  estopped  to 
avail  herself  of  the  forfeiture,  the  facts  must  be 
made  to  appear  by  answer. 

The  judgment  of  the  Aultman-Taylor  Com- 
pany was  a  general  lien  on  the  actukl  interest 
of  Uyatt  in  the  real  estate  in  question.  It  can- 
not stand  in  the  way  of  the  enforcement  of 
whatever  rights  the  plaintiff  may  have  had  as 
against  her  grantee.  The  complaint  staled  facts 
sullicient  to  entitle  the  4>laintiff  to  relief. 

Tf^e  judgment  is  recened,  wM  eofiU, 


VERMONT  SUPREME  COURT, 


ST.  J0HN8BURY  &   LAKE   CHAM- 
PLAIN  R;  CO. 

Andrew  J.  WILLARD. 

1.  Where  a»  ntHroad  oomp Air^  took  title  to 
a  portion  of  morti'afired  premises,  irom  one  who 
aoquh^dtiUe  by  adverse  possession  subsequently 
to  the  execution  of  the  mort^^age,  and  the  mort- 
gatfe  was  thereafter  foreclosed  by  a  suit  in  which 
the  validity  of  such  title  could  have  been  litigated 
but  was  not,— fttfid,  that  the  company  was  es- 
topped by  the  decree  of  foreclosure,  from  setting 
up  the  title  so  acquired  by  it,  in  a  proceeding 
thereiifter  instituted  by  it  to  condemn  the  mort- 
gaged land  to  railroad  uses. 

2.  Impro^emente  made  for  »  pabUe  use 

by  a  railroad  oompouy  lawfully  in  possession  with 
the  right  to  condemn  for  such  use  at  any  time,  do 
not  belong  to  the  owner  of  the  land,  and  the 
value  thereof  will  not  be  allowed  him  as  damages 
on  condemnation. 

8l  The  masiiii  Quicquid  plcmUUur  solo,  solo  eedit, 
•    does  not  apply  in  such  a  case. 

(February  1, 1880.1 

PETITION  for  the  appointment  of  commis- 
sioners to  assess  the  value  of  land  taken  for 
railroad  purposes.  Heard  on  commissioners' 
report  at  the  June  Term  of  the  Caledonia 
Countv  Court,  1H86,  Ross,  J, ,  presiding.  Judg- 
ment for  the  defendant  to  recover  of  the  peti- 
tioner the  sum  of  $60  with  interest  from  July 
1,1880.  Exceptions  by  the  defendant.  Judg- 
ment reversed  and  amended. 

The  commissioners  reported  that  the  value 
of  the  entire  five  and  one  fourth  acres  taken  for 
railrmid  purposes  was,  at  the  time  of  the  hear- 
ing in  1885,  $12S;  that  the  value  of  the  smaller 
parcel,  being  five  and  one  fourth  acres  less  the 
three  and  one  fourth  acres  conveyed  by  Hovey, 
was  $00;  and  that  the  value  of  both  parcels  wn& 
the  same  July  1,  1880,  when  the  petitioner  took 
possession. 

Mr.  Andrew  J.  WUlard*  defendant,  pro 
m: 

1.  The  commissioners  have  no  Jurisdiction 
to  determine  the  title  to  the  premises. 

Cent.  Vt.  B.  Co.  ▼.  Woodstock  E.  Co.  60  Vt. 
452.  459. 

The  petitioner  is  estopped  by  the  foreclosure 
proceedings. 

d. .  When  the  decree  In  those  proceedings 
became  absolute  the  petitioner  lost  all  its  rights 
of  all  kinds  in  the  premises;  and  the  def enaant 
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was  entitled  to  recover  as  dama^  the  Talne 
of  the  premises  as  they  stood,  including  the 
betterments*  at  the  time  of  the  appraisal  in 
1885. 

Meriam  y.  Brown,  128  Mass.  891;  XT.  8.  ▼• 
Land  in  Monterey  County,  47  CaL  115;  Hunt  v. 
Mo.  Pae.  B.  Co.  76  Mo.  115;  Preston  v.  Brtggs, 
16  Vt  124;  QraJiam  v.  ConnersvilU  d  N.  C.  J. 
R.  Co.  80  Ind.  468;  Van  8iu  v.  L.  LB.  Co.Z 
Hun,  618;  King  r.  Minneapolis  Union  B.  Co, 
82  Minn.  2:^4;  bupuis  v.  Chicago  db  K  1^.  B 
Co.  1  West.  Rep.  656,  115  111.  97;  Russell  v.  St. 
Paul,  M.  dh  M.  B.  Co.  ns  Minn.  210$  De  Bud 
V.  Freeport  db  M.  B  B.  Co.  Ill  HI.  499. 

Mr.  S.  C.  Shartlelf»  for  petitioner: 

The  land  owner  could  only  have  recovered 
actual  damages.  If  under  the  statute  the  de- 
fendant is  entitled  to  damae^ea  at  all,  it  is  only 
to  his  actual  damages,  and  not  to  the  improve- 
ments made  by  the  railroad  gompany. 

Severin  v.  Cole,  88  Iowa,  468;  Prenton  ^v. 
Salfine  db  E.  T.  B  Co.  (Tex.)  7  8.  W.  Rep.  825; 
Kennedy  v.  MUwaukee  db  St.  P.  B.  Co.  22  Wis. 
6Sl;  Texas  dbP.  B.Co.r.  Bays,  5  Tex.  Law  Rev. 
771;  Justice  ▼.  Nesquehming  Valley  B.  Co.  87 
Pa.  28;  Morgan's  App.  59  Mich.  679;  Dietrich 
V.  Murdoch,  42  Mo.  279;  Lyon  v.  Oreen  Bay  <ft 
M.  B.  Co.  42  Wis.  589;  Northern  Cent.  B.  Co. 
V  .  Canton  Co.  80  Md.  854;  Cat.  Pae.  B  Co.  ▼. 
Armstrong,  46  Cal.  90;  Toledo  etc.  B.  Co.  ▼. 
Danlap,  47  Mich.  456;  QU.  South.  B.  Co.  v. 
South.  Pac.  B.  Co.  67  Cal.  59;  Hendry  v.  Trin- 
ity dbS.  B  Co.fH  Am.  Ss  Eng.  R.  R.  Cas.  287; 
Daniels  v.  Chicago  etc  B.  Co.  41  Iowa,  52;  Wag- 
ner V.  Cleveland  db  T.  B.  Co.  22  Ohio  St.  576; 
Jones  V.  If.  0.  db  S.  B.  Co.  70  Ala.  228. 

Rowellv  J.,  delivered  the  opinion  of  the 
court: 

In  1869  Trudell  mortgages  to  Brown.  In 
1871,  the  mortga^  being  overdue,  but  the 
mortgagor  beine  still  in  possession,  the  Essex 
County  Railroad  Company,  by  virtue  of  some 
arrnngcmcut  with  the  mortga^r,  the  terms  of 
which  do  not  appear,  and  with  the  knowledge 
of  tlie  morlgngoc,  but,  as  far  as  appears,  with- 
out any  agreement  with  him,  enters  upon  the 
hind  in  question,  and  surveys,  locates  and  con- 
structs i  s  niiiroud  across  the  same,  and  puts  it 
in  openition. 

In  1804  llovey  is  in  adverse  possession  of 
thicc  luid  one  fourth  acres  of  the  five  and  one 
foiirthacres  in  question, parcel  of  tlie  mortgaged 

E remises,  and  continues  in  such  possession  until 
e  thereby  acquires  title  thereto,  which  title  he 
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ccfoveyB  to  the  Essex  County  Railroad  Com- 
pttfkj;  hH  which  is  after  the  execation  of  the 
mortgage,  and  before  the  St  Johnsbuiy  & 
Lake  Champlain  Company  succeeds  to  the 
rights,  title  and  privllefres  of  the  Essex  County 
Company  on  July  1,  1880.  and  goes  into  the 
possession  and  operation  of  the  road.  In  1888 
the  defendant  becomes  the  owner  of  the  mort- 
gage, and  forecloees  it  against  the  mortgagor 
acd  the  St.  Johnsbury  &  Lake  Cbamplain 
Company,  and  obtains  a  final  decree  in  Decem- 
ber, 1HH4,  and  is  put  into  possession  in  Febru- 
aiy,  1886,  by  virtue  of  a  writ  of  possession; 
whereupon  the  St.  Johnsbury  and  hake  Cbam- 
plain Company  brings  this  petition  to  condemn 
the  land. 

No  question  is  made  in  argument  as  to  the  va- 
lidity of  the  original  mortgage  in  respect  to  the 
three  and  one  fourth  acres,  on  the  ground  that 
at  the  time  of  the  execution  of  the  mortgage 
they  were  in  the  adverse  possession  of  Hovey; 
but  the  question  of  defendant's  right  to  dam- 
ages therefor  is  left  to  stand  upon  the  effect  of 
the  decree  irrespective  of  that  consideration; 
and  the  question  is,  Does  that  decree,  exclud- 
ing that  consideration,  estop  the  petitioner  from 
now  setting  up  the  title  acquired  from  Hovey? 
The  petitioner  does  not  really  claim  tbat  it  does 
not.  It  certainly  does  if  the  validity  of  that 
title  could  have  been  litigated  in  the  foreclosure 
suit.  And  it  could  have  been;  for,  as  the  orig- 
inal validity  of  the  mortgage  as  to  this  land  is 
not  questioned,  the  case  stands  in  this  behalf, 
and  perhaps  would  stand  any  way,  like  the 
ordinary  case  of  a  title  acquired  after  the  ex- 
ecution of  a  mortgage  that  extinguishes  the 
mortgage  lien;  and  such  titles  may  be  the  sub- 
ject of  adjudication  in  a  suit  to  foreclose.  Wil- 
ton V.  Jami9on^  86  Minn.  69,  1  Am.  St.  Rep. 
635,  with  note. 

The  remaining  qaestion  relates  to  the  amount 
of  damages. 

The  defendant  claims  that  inasmuch  as  his 
decree  became  absolute,  it  was  effective  to  give 
him  the  title  to  the  corpus  of  the  railroad  itself; 
and  that  in  this  proceeding  he  is  entitled  to  its 
value  as  dama^  as  well  as  to  the  value  of  the 
land  taken  for  its  construction.  He  also  claims 
that  the  Essex  County  Company  was  a  tres- 
passer when  ii  entered  and  constructed  its  road, 
and  invokes  the  doctrine  of  the  common  law, 
that  structures  placed  upon  land  by  a  tres- 
passer inure  to  the  benefit  of  the  owner  of  the 
und. 

Bat  the  company  was  not  a  trespasser  as  to 
either  the  mortgagor  or  the  mortgagee — not  as 
to  the  mortgagor,  for  he  consent^  to  the  entiy 


and  oonstmction  of  the  load;  not  as  U>  the 
mortgagee,  for  as  to  thhrd  persona  a  mortgagor 
in  pcSsession  is  regarded  as  the  owner,  and  the 
mortgagee  as  having  only  a  lien  or  security. 
Coowr  V.  Cole,  88  Vt.  185. 

The  effect  of  the  decree  of  foreclosure  was 
to  cut  off  the  right  of  redemption  and  thereby 
convert  defendant's  conditional  title  into  an 
absolute  title;  but  in  other  respects  the  rights 
of  the  parties  were  left  to  be  determined  by  the 
deed.     Carpenter  ▼.  Millard,  88  Vt.  0. 

Hence,  as  far  as  the  defendant's  title  is  con- 
cerned, the  case  stands  as  it  would  had  the 
mortgage  been  an  absolute  deed  when  it  was 
given,  with  the  mortgagor's  consent  to  entry 
and  construction  effective  to  siiield  the  com* 
pany  from  being  a  trespasser  as  to  anyone. 

It  comes  to  this,  then :  a  railroad  company, 
instead  of  exercising  its  right  of  condemning 
land  for  its  road,  enters  upon  it  by  consent  or 
the  owner  and  constructs  its  road,  but  never 
acouires  title  or  pays  for  the  land  damaged  or 
makes  any  agreement  in  respect  thereto,  and, 
with  matters  standing  thus,  operates  its  road  for 
more  than  fifteen  years  without  objection  by 
anyone,  and  now  for  the  first  time  institutes 
proceedings  to  have  the  land  condemned  to 
public  use. 

In  the  circumstances  it  is  clear  that  the  owner 
is  not  entitled  to  the  improvements,  and  cannot 
have  their  value  as  damages.  He  has  no 
claim  in  justice  to  have  expenditures  for  such 
a  purpose  inure  to  his  benefit.  He  is  entitled 
to  be  paid  the  damages  he  has  sustained,  and 
nothing  more.  The  maxim,  Quicquid  plantO' 
tur  sdo,  edo  eedit,  does  not  apply.  That 
maxim  has  always  had  exceptions,  and  thev 
increase  with  the  ever  varying  necessities  and 
exigencies  of  society. 

The  improvements  in  question  were  made 
for  a  pubhc  use  by  one  lawfully  in  possession 
with  the  right  to  condemn  to  such  use  at  any 
time;  and  herein  lies  the  distinction  between 
this  case  and  Price  v.  Weehawken  Ferry  Co.  81 
N.  J.  Eq.  81,  relied  upon  by  the  de&ndant. 
In  that  case  the  company  had  no  right  to  take 
the  land  on  compensation;  and  the  court  said 
that  therefore  the  maxim  above  referred  to  ap 
plied,  but  said  it  does  not  apply  when  the  right 
to  take  exists.  NMudeon  Co,  A  Co,  v.Booraem, 
28  N.  J.  Eq.  464;  Chief  Jvstice  v.  Neequefumr 
ing  VaUey  B,  Co.  87  Pa.  28,  asiAJonee  v.  N.  0. 
4b  a.  B.  Co;  70  Ala.  227. 

Judgment  reversed,  and  judgment  for  the  de- 
fendant for  S1£S,  and  in  terest  thetfon  from  Juiy 
i,  1880,  tJte  time  when  t/te  petitioner  took  poe- 
sessioTK 


IOWA  SUPREME  COURT, 


Aaron  McOLEEREY 

J.  A.  WAKEFIELD  and  Henry  COOPER, 

Appt. 

f....  Iowa*....) 
VA  vmidoP  who  has  ezeouted  and  aoknowledged 


a  deed  with  the  name  of  the  Rrantee  left  blank, 
and  delivered  it  to  his  vendee  who  flJls  up  the 
blank,  cannot  question  the  title  of  an  innooent 
purchaser  for  value. 

2.  BellnqulBhtng  other  aecmity  in  consider- 
ation  of  a  transfer  of  land  bj  a  deed  ansolute  in 
form,  but  in  reality  as  seouritj,  is  sufficient  to 


NOTBi— 2>0ed  ;  name  of  gramUe  om^iUd^  tMrd  per- 
ton  may  be  autliorfced  to  fUl  blank.  A  grantor  in  a 
deed  oonveTloff  rent  property  sfffned  and  aoknowl- 
edged,  with  a  olank  for  the  name  of  the  grantee, 
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may  authorize  another  party,  by  parol,  before  or 
at  the  time  of  the  delivery  of  the  deed  to  the 
grantee,  to  fill  up  the  blanks.  Allen  v.Withrow,  110 
U.  &  U9  (28  L.  ed.  00);  8ohinU  v.  McManamy,  83  Wis. 
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le  tha  HTaotee  to  proteottuD  u  •  bona  fde 
'  n  defect*  la  CboffiBDUir'*  title. 
&  A  iHimlf  wii  of  landt  •Htaoush  bound  to 
Uke  noUoe  of  the  rlvht  under  whloh  one  la  poft- 
HMlon  of  tt  olalmB.  It  not  oturseable  wltb  notloe 
of  a  rlwbt  or  ulotm  not  anerted,  or  one  which 
DUf  lubaMiueaily  accrue. 

Uannaiy  18,  USB.) 

APPEAL  by  defendant,  Cooper,  from  a 
Judgment  of  the  DlBlrict  Court  of  Monona 
CouDiT  (LeniB,  ■/.)>  in  favor  of  tbe  plaintiff  in 
■a  action  In  equity  for  the  cancellation  of  a 
convej'aDce  and  lo  quiet  title.    Bmeraed. 

The  fiicis,aDd  queationB  presented,  are  slated 
Id  the  opinion. 

Mettr*.  Jor,  Wrifcht  *  Hndaon  and  T. 
B.  Luta  for  appellant. 

Mrun.  HeUUlUn  *  KlndkU  and  J.  E. 
Salleck  for  appellee. 

Read,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

Plalntftr  and  defendant  Wakefield  entered 
Into  a  contract  for  (he  aale  by  the  former  to 
tbe  latter  of  tbe  real  estate  In  quesiion,  it  being 
■  fans  of  no  aciea  In  Monona  County.  By 
tbe  tema  of  the  aereement  Wahefleld  awumed 
an  indebted neas  01  tl,400,  nbich_  was  secured 

_  „  on  tbep 
a  convey  lb  plainiU 


Woodbury  Counly,  ana  to  pay  bim  (1,700  ta 
three  paymenis,  which  Le  was  to  secure  by  « 
deposit  of  collaterals. 
At  the  tlroe  of  tbe  trausacUon  plaintiff  and 


notary  put/iic  No  person  was  named 
in  tbe  deed  as  mntee,  tbe  aCT»*meiit  being 
that  Wabefleld  should  fill  tbe  blank  by  insert- 
InK  tlic  name  of  the  person  to  whom  he  might 
aeil  Ibe  place. 

At  that  time  Wakefield  was  indebted  l« 
Chniles  Tabor  in  tbe  sum  of  ll.TOD,  and,  being 
unable  to  pny  tbe  amoimt  on  (be  day  It  was 
due,  be  inserted  Tabor's  name  in  tbe  deed,  and 
delivered  it  to  him  as  a  security.  In  a  few 
days,  however,  be  paid  tbe  iodebtednem,  and 
Tabor  delivered  the  deed  to  blm.  Be  (ben 
erased  Tabor's  name  and  insetted  (bat  of  de- 
fendant Ilcnry  CNxiper  and  delivered  llie  deed 
to  bim.  Ttie  traneaciion  bciween  blm  and 
Cooper  will  be  more  fully  noticed  heteafter. 
On  tbe  day  of  the  transaciion  he  delivered  (o 
plaintiff  three  noiesof  one  L.  L.  Bcott,  nmouat- 
hig  to  tl.TOO,  which  were  secured  bv  a  second 
mortgage  on  real  eslale;  and  aonoe  days  after- 
wuds,  iilabitill  beiog  dlssaUsOed  with  the  se- 


Qimp,  13 ' , „„ ., 

V.  Ballou,  e  Iowa,  IBS:  dark  v.  AUen.  8(  Iowa.  1<XL 
And  M?  ftumnila  v.Waynian, «  Ho.  SSO:  UcI>aDuM 
V.  BetLliMao,  N  Vt.  fai, «  Am.  Dec  803;  South 

Derwlok  V.  HuntresB,  St  Halne.  f^  Speake  v.  V.  a. 
U  O.  &  S  Cranoh.  S  (8  L.  e^SU);  1  Dev.  Deeda, 
I  Ml.  Au  amnt  mar  make  a  iawfu!  delivery  of  a 
deed  by  panil  autboritr,  and  may  t)o  atveu  a  deed 
tuniluplilanka  wtttadTreotlun*  todellVer  It  to  tbe 
arantee:  or  It  mar  be  delivend  to  tbe  irrantee  with 
the  parol  Buthohtrto  flU  up  the.blaaka.  South 
Iierwick  v.  Huntraa,  S  Hafne,  W:  McDonald  t. 

ViiiLH  ITL.ed.7S0KWfleyr.Hoor,  IT  8eiK ft  B. 
188:  Field  V.  St*tKi  U  Ho.  BS4;  Tan  Etta  v.lBven- 
Bon,  88  WIl  S;  Devln  v.  HImer,  tt  Iowa,  Kl:  Owen 
V.  Pony.  S  Iowa.  412;  Ooopa  t.  Pain,  tt  Halne. 
Ite  IJrld  "eport  Dank  v.  New  York  ft  K.  H.  K.  Co. 
SOConit. m;  Oourdln  v.  Commander. B Rich. L. «T: 
SchinO  V.  UclUnamy,  88  WlB..aft  Am.  ft  Ens. 
Biicyoinpediaof  Uiw,  Hi.  The  faoi  tiiat,  at  the 
time  (he irrantnr  Ina  quKdaJm  deed  executed  it 
and  ktt  It  with  bisaKectroTdeltvery,  tbe  muneof 
IIhi  Kiantee  and  the  amount  of  the  consideration 
were  nut  written  In  does  not  render  tlie  deed  void. 
where  the  avent  hud  theaullmrlty  to  Oil  out  the 
libinks  In  a  oenain  way,  and  did  so  flU  them  out  be- 
fore the  deed  was  delivered.  HcCiunc  V.  Rteen.SS 
Fed.  Kep.anL  In  lowatbeoouTtialdtbe  doctrine 
that  lulhiirlty  oannot  be  ooaforred  by  parol  reela 
laryely,  if  not  entirely,  on  tbe  common-law  doctrine 
in  nilutinn  to  Instruments  under  seal;  and  that  as 
the  rules  of  hi  w  as  to  soils  have  tieen  abollsbed  In  the 
8talc,  end  a  seal  was  unntKMnarr  to  the  validity  of 
the  deed,  it  would  seem  that  as  the  reason  for  the 
Tulchud  ceased  the  rule  Itself  should  no  luuRorpie- 
falL  Bwartav.BaUuu,4IIowa,18S,i8Am.nep.tJ1). 


r.  Hervey,  Hi  Iowa,  297: 

-  -JWa,  «a  ClflrliT.  Allen   -  ' 

But  see  Amiello  v.  Bours.  tn  CaL 


1.  Bt  ^01 


PeiTy, , .  , ,_ 

But  see  Anuello  v.  Bours.  tn  CaL  t4T;  Upton 
Archer,  <I  C&l.  8^ 
OraM'ir  atinvt ,  ,     , 

Entor  may.  by  his  acta,  be  estopped  .. 
that  tbe  deed  was  not  pnmerly  cjiuuuicu. 
Kandala  v.  Robinsnn,  48  Tex.  tmS.  Sm  Tiaher  v. 
Bi^wlih,  80  Ws.  AS;  Fence  V.  Arbuckle,  ££  Minn. 
ill:  KneKff*  v.  Nsstln.  B  Kan.  Cak  1  UevUn.  Deeds, 
448.  Aicnintee  ormorlinuteewho  thiisclaiTnsthat 
tbesrenlor  or  mortsagpr  Is  eetoyped  must  b1nu«lf 
have  been  oareful  InihepmtecKonnf  hia  rlithts. 
A  yrts  V.  Frubaaoo,  U  Ean.  176,  UO;  1  Devlin,  Deeik, 
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$1,700.  At  the  lime  of  the  IranAaction  he  also 
gave  him  a  bond  bmding  himself  to  convey  the 
Woodbury  County  land  on  the  first  of  March, 
1885,  at  which  time  plainUft  was  to  surrender 
posseflslon  of  the  premises  in  question.  He 
neld  title  bonds  for  the  Woodbury  County 
land,  and  the  purchase  price  had  not  all  been 
paid  at  that  time. 

These  facts  were  known  to  plaintiff  when  he 
entered  into  the  contract;  and  it  was  the  under- 
standing that  Wakefield  should  pay  the  bal- 
ance due  on  the  land,  and  obtain  a  conveyance 
before  the  time  agreed  upon  for  the  execution 
of  Uio  deed  to  plaintiff.  Wakefield,  however, 
bad  deposited  the  title  bonds  with  a  bank  as 
collateral  securitv  for  a  debt  he  was  owing^  it; 
and  some  time  after  the  transaction  with  plaint- 
iff, by  an  arrangement  between  him  and  the 
bank  and  Cooper,  the  latter  assumed  the  in- 
debtedness to  the  bank,  and  the  bonds  were 
tranrferred  to  him  as  collateral  securitv. 
Wakefield  was  indebted  to  him  at  the  time  in 
a  considerable  sum,  and  the  principal  object 
he  had  in  view  was  to  obtain  securitv  for  that 
ddit— the  value  of  the  collaterals  being  in  ex- 
cess of  the  debt  to  the  bank  assumed  by  him. 

Wakefield  also  held  a  title  bond  for  the 
eighty  acres,  which  be  undertook  to  convey  to 
plaintiff  as  additional  securitv,  and  the  l>ond 
was  transferred  to  Cooper  in  the  same  transao- 
tion.  Cooper  subsequently  either  sold  the 
bonds  or  paid  the  money  due  thereon,  and  ob- 
tained conveyances  of  the  propertv,  and  has 
diffl)06ed  of  it;  so  that  Wakefield  is  not  now 
able  to  perform  his  undertaking  to  convey  to 
plaintili.  Neither  has  he  paid  the  mortage 
on  the  farm,  or  any  part  of  tlie  $1,700,  which 
be  agreed  to  pay  phiintiff.  The  Scott  notes 
also  were  worthless,  and  Wakefield  is  under- 
stood to  be  insolvent  These  facts  afford  the 
Sound  for  plaintiff's  claim  for  a  rescission  of 
e  conveyance. 

It  was  practically  conceded  on  the  argument 
that  if  there  were  no  intervening  rights  tbcy 
would,  as  against  Wakefield,  afford  ground  for 
rescission.  At  least  the  claim  was  not  disputed 
by  counsel,  and  for  the  purposes  of  the  case  its 
correctness  may  be  conceded.  But  Cooper 
claims  to  be  an  innocent  purchaser  of  the  prop- 
erty; and  in  view  of  this  claim  it  becomes  nec- 
e&^ary  to  consider  the  transaction  in  which  the 
deed  from  plaintiff  was  delivered  to  him.  Be- 
fore doing  that,  however,  it  is  proper  to  say 
that  the  transaction  between  plaintiff  and 
Wakefield  was  an  absolute  sale  of  the  property. 
It  was  only  as  to  the  undertakin/^s  of  the  latter 
that  the  contract  remained  executory,  and  as 
against  him  plaintiff  is  entitled  to  rescission  on 
the  groimd  solely  that  he  has  put  it  beyond  his 
power  to  perform  the  undertakings  on  his  part 
which  were  the  consideration  for  plaintiff's 
agreement. 

It  may  be  conceded  that  the  deed.while  it  re- 
mained in  the  condition  in  which  it  was  when 
delivered  to  Wakefield,  was  not  effective,  and 
did  not  convey  the  title.  But  it  was  the  dis- 
tinct understandinff  of  the  parties  that  Wake 
field  might  fill  the  olank  by  inserting  the  name 
of  the  purchaser  from  him,  and  deliver  it  to 
such  puic'iaser;  and  when  he  inserted  Cooper'^ 
name,  and  delivered  the  instrument  to  him,  he 
acted  in  p  irsuance  of  that  agreement,  tlius  per- 
forming the  very  act  which  the  partis  intended 
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should  be  done,  with  Uie  object  of  arcoraplIsU- 
iug;  the  purpose  they  had  in  view  when  they 
made  the  agreement,  viz.:  the  transferring  of 
the  title  to  the  purchaser.  This  court  has  fre- 
quently held  that  the  vendor  will  not  he  per- 
mitted, under  such  circumstances,  to  question 
the  title  of  an  innocent  purchaser  for  value. 
Owen  V.  Ferry,  26  Iowa,  412;  Clark  v.  Allen, 
84  Iowa,  190;  Swariz  v.  BaUou,  47  Iowa,  188. 

It  IS  true  that  in  each  of  those  cases  the  de- 
fendant was  a  subsequent  grantee,  claiming  un- 
der the  one  whose  name  was  inserted  in  the 
deed  after  it  passed  from  the  hands  of  the 
grantor;  and  he  was  protected  on  the  ground 
that  he  was  an  innocent  purchaser  from  one 
who,  as  a  consequence  of  the  plaintiff's  act, 
was  apparently  clothed  with  a  title.  But  in  a 
case  like  the  present, where  thei'c  was  an  express 
authority  to  insert  the  name  of  a  subsequent 
purchaser,  and  deliver  the  instrument  to  him 
for  the  purpose  of  passing  the  title  to  him,  and 
that  authonty  was  unrevoked,  the  equities  in 
his  favor,  if  he  is  a  purchaser  without  notice 
and  for  value,  are  equally  as  strong. 

We  come,  tlien,  to  the  question  whether 
Cooper  stands  in  that  position.  Some  time  be- 
fore the  transaction  between  plaintiff  and 
Wakefield  the  latter  had  purchased  a  tract  of 
land  from  Cooper.  A  convevance  of  the  land 
was  executed  and  delivereu  by  Cooper,  and 
Wakefield  eave  him  a  mortpge  back  to  secure 
$2,800  of  the  purcha<<e  price,  but  neither  of 
these  instruments  had  l)een  recoided.  Wake- 
field sold  the  hind  to  one  Smith,  and,  under  an 
arrangement  entered  into  bv  the  parties,  the 
deed  from  Cooper  to  Wakefield,  and  the  mort- 
gage from  the  latter,  were  destroyed,  and 
Cooper  deeded  directly  to  Smith,  who  paid  the 
purchase  price  to  Wakefield.  It  was  in  that 
transaction  that  the  deed  from  plaintiff  was  de- 
livered to  Cooper.  There  is  a  conflict  in  the 
evidence  as  to  the  purpose  of  that  delivery. 
Cooper  claims  that  the  transaction  was  an  abso- 
lute sale  of  the  pioperty  in  question  to  him,  and 
so  testified.  Plaiotiff  pleaded  that  the  d^ed 
was  delivered  as  a  mere  security,  and  Wake- 
field testified  that  the  transfer  was  intended 
merely  as  a  security  for  the  $2,800  due  for  the 
land  sold  to  Smith,  and  the  other  indebtedness 
he  was  owing  Cooper. 

So  far  as  the  [frincipal  question  in  the  case  is 
concerned,  viz.:  as  to  whether  the  deed  should 
be  canceled,  it  would  make  no  difference  which 
of  these  claims  is  correct;  for,  as  Cooper  relin- 

aidshed  Uie  security  he  then  had  for  the  )(2,800 
ue  him  from  Wakefield,  in  consideration  of 
the  transfer,  he  will  be  protected,  if  he  had  no 
notice  of  plaintiff's  claim,  whether  it  was  In- 
tended as  an  absolute  sale  or  merely  as  a  secur- 
ity. In  the  latter  case  he  is  a  mortgagee  for 
value,  the  surrender  of  the  former  security 
constituting  the  consideration,  and  is  entitled 
10  the  same  protection  as  an  alisolute  purchaser, 
i^ut  in  view  of  the  fuel  that  in  a  cross  petition 
he  demanded  judgment  for  possession  of  the 
property,  and  for  the  rents  and  profits,  plaint- 
iff having  refused  to  surrender  possession^  we 
are  required  to  determine  the  question. 

It  must  be  admitted  that  upon  the  evidence 
the  question  is  not  free  from  doubt.  But  upDu 
a  caret ul  consideration  we  have  reached  the 
conclusion  that  there  is  a  fair  preponderance  in 
favor  of  tlie  claim  that  the  transfer  was  in- 
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tended  ai  a  security;  and  we  deem  it  unneces- 
sary to  do  more  than  to  state  our  conclusiOD. 
A  discussion  of  the  evidence  would  not  be 
profitable,  nor  would  such  discussion  be  a  mat- 
ter of  any  interest,  either  to  the  parties  or  the 
profession. 

Having  reached  that  conclusion,  the  only 
question  remaining  is  whether  Cooper  had 
notice  of  the  circurhstances  out  of  which  plaint- 
iff's ri^ht  arises  when  he  accepted  the  security; 
and  it  is  only  necessary  to  say  that  the  evidence 
is  overwhelming  that  he  did  not.  Indeed, 
plaintiff  did  not  learn  that  Wakefield  had 
pledged  tbe  title  bonds  as  security  to  the  bank 
until  after  the  transfer  of  the  land  to  Cooper, 
and  he  took  no  steps  to  terminate  tbe  transac- 
tion until  after  that.  The  transfer  of  tbe  bonds 
to  Cooper  was  a  subsequent  transaction,  and 
was  entirely  distinct  from  that  in  which  the 
land  was  conveyed  to  him.    He  probably  had 


knowledge  of  the  terms  of  the  contract  between 
plaintiff  and  Wakefield  when  he  accepted  the 
bonds,  but  tbe  prior  transaction  with  reference 
to  the  land  is  not  affected  by  that  knowledge. 
Neither  is  be  chargeable  by  plaintiff's  posses- 
sion of  the  property  with  notice  of  the  right  he 
is  now  asserting:  for  when  be  took  the  land 
plaintiff  was  entitled  to  possession  under  his 
contract  with  Wakefield,  and  he  was  then  as- 
serting no  other  right. 

A  purchaser  is  bound  to  take  notice  of  the 
ri^ht  under  which  one  in  possession  claims;  but 
that  is  tbe  extenfof  the  rule.  He  is  not  charge- 
able with  notice  of  a  rieht  or  claim  not  asserted, 
or  one  which  may  subsequently  accrue.  As 
Cooper  is  but  a  mortgagee,  he  is  not  entitled  to 
possession,  or  tbe  rents  and  profits,  but  is  en- 
titled to  have  his  lien  preserved. 

HeversetJL 
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^n,iHTtg  a  dalm  to  land  and  erectine  a 
ibnce  thereont  after  an  award  by  arbitrators 
as  to  the  boundary  line,  findinsr  that  the  land  be- 
lonf<s  to  tbe  adjoining;  owner,  docs  not  constitute 
a  breach  of  a  stipulation  m  the  submission  ^  to 
abide  by  and  perform  the  award,**  for  which 
assumpsit  will  lie;  but  the  remedy  is  by  an  action 
of  tort. 

(December  27.  1888.) 

ON  defendant's  exceptions,  from  the  Supreme 
Judicial  Court,  Lincoln  County.  Svstained. 

Tbis  was  an  action  of  assumpsit  brought  bv 
William  Weeks  against  Abial  Trask,  in  whicn 
the  plaintiff  declared  on  an  agreement  entered 
into  by  him  and  the  defendant,  to  refer  their 
differences  as  to  the  true  boundary  line  be- 
tween adjoining  lands  and  mutual  claims  of 
trespass  thereon,  to  arbitrators.  After  setting 
out  the  agreement,  and  tbe  marking  and  publish- 
ing of  the  award,  the  declaration  alleges: 

"Said  defendant  then  and  there  neglected 
and  refused  to  abide  by  and  perform  said  de- 
terminations and  awards  of  said  referees,  and 
•till  neglects  and  refuses  .  .  .  whereby  said 
defendant  has  become  liable  to  pay  to  said 
plaintiff  the  sum  of  $800  as  liquidated  dam- 
ages," etc. 

The  plaintiff  set  out  the  following  breaches 
of  the  award:  "  1.  That  heretofore,  to  wit:  on 
the  8th  day  of  September,  A.  D.  1883,  and 
after  the  said  award  was  made  to  the  parties 
thereto  agreeably  to  tbe  terms  of  the  submis- 
sion, and  notice  thereof  had  been  dulv  given  to 
and  received  by  them,  the  said  defendant, with- 
out the  consent  and  against  the  will  of  the 
plaintiff,  entered  upon  the  land  of  the  plaintiff 
easterly  of  and  bordering  upon  the  division 
line  between  the  plaintiff's  land  and  the  de- 
fendant's land,  as  established  bv  said  award, 
and  about  four  rods  easterly  oi  said  division 
line,  and  then  and  there  upon  the  plaintiff's 
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said  land  built  a  fence  about  180  rods  long,  and 
the  defendant  then  and  there  claimed  that  the 
land  upon  which  said  fence  was  so  built  was  his 
own  land,  in  violation  and  disregard  of  the 
award  aforesaid,  by  which  award  said  land  up- 
on which  said  fence  was  so  built  was  deter- 
mined and  decided  to  be  the  land  of  said  plaint- 
iff; and  in  violation  and  disregard  of  the  division 
line  between  tbe  lands  of  tbe  plaintiff  and  the 
defendant  as  determined  ana  established  by 
said  award.  2.  That  defendant  Joined  in  a 
deed  to  a  third  party  of  a  portion  of  the  land 
which  had  been  decided  bv  tlic  award  to  be- 
long to  plaintiff.  8.  That  the  defendant  here- 
tofore, to  wit:  on  the  8th  day  of  September,  A. 
D.  1883,  ignored  and  disregarded  the  division 
line  determined  and  estabiisbed  by  said  award 
as  aforesaid,  by  then  and  there  crossing  easterly 
over  and  across  said  line,  and  claiming  that  the 
division  line  was  to  the  eastward  of  tbe  line 
established  by  said  award,  in  violation  of  'said 
award." 

The  defendant  filed  a  special  demurrer,  as- 
signing, among  others,  the  following  causes: 

1.  That  in  and  bv  said  declaration  the  said 
Abial  Trask  is  not  charged  with  doing  anv  act 
which  by  the  alleged  agreement  and  awaras  set 
forth  in  said  declaration  he  was  restrained  or 
prohibited  from  doing,  nor  with  neglecting  or 
refusing  to  do  any  act  which  he  was  by  said 
alleged  agreement  or  awards  required  to  do. 

2.  Tbat  It  appears  by  said  declaration  that 
if  the  said  William  Weeks  has  any  cause  of  ac- 
tion against  the  said  Abial  Trask,  as  therein 
alleged,  the  same  is  by  an  action  of  trespass  or 
writ  of  entry,  and  not  in  assumpsit 

8.  That  the  alleged  agreement  set  forth  in 
said  declaration  is  unconscionable,  without  con- 
sideration, and  void. 

5.  That  the  controversy  related  to  the  title 
and  possession  of  real  estate  not  described  or 
located  in  the  agreement  or  awards. 

6.  That  the  boundary  line  was  not  so  de- 
fined and  described  as  to  be  capable  of  location 
upon  the  face  of  the  earth,  and  was  not  dee]g>> 
nated  by  any  permanent,  definite  and  ascertain- 
able monuments  or  objects. 
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"8.  That  the  said  alleged  acreement  and 
award  as  sought  by  the  said  declaration  to  be 
applied  to  the  alleged  causes  of  action  therein 
aet  forth  Is  against  public  polipj,  in  restraint  of 
the  legal  and  constitutional  rights  of  the 
parties,  and  in  derogation  of  the  authority  and 
jurisdiction  of  the  courts." 

The  demurrer,  having  been  Joined,  was  over- 
ruled by  the  court;  and  defendant  alleged  ex- 
ceptions. 

Mr.  G.  B.  Sawyer*  for  defendant: 

This  award  did  not  settle  the  boundary  any 
more  effectually,  or  give  to  the  parties  any 
ffreater  rights,  than  would  be  done  and  given 
by  deeds  of  conveyance  or  partition. 

Ooodridae  v.  Dustin,  5  Met.  868. 

That  being  accomplished  the  submission  and 
award  have  performed  their  office  and  the 
parties  are  left  to  their  ordinary  remedies  at 
law  for  the  protection  of  their  several  posses- 
nons. 

Jackson  ▼.  Vager,  6  Cow.  888;  Sdliek  ▼. 
AddatM^  16  Johns.  197. 

A  submission  covers  only  matters  in  dispute, 
doubt  or  controversy  between  the  parties  at  the 
date  of  its  execution. 

ThraAer  v.  Haynes,  2  N.  H.  429. . 

Me98n,  H.  Ing^alla  and  W.  H.  Hilton  for 
plaintiff. 

Virg^iii«  J,,  delivered  the  opinion  of  the 
court: 

Assumpsit  to  recover  $800  as  liquidated 
damages  for  the  alleged  breach  of  a  written 
agreement  "  1o  abide  and  perform  an  award  " 
by  which  the  arbitrators  found  and  established 
the  division  line  between  the  adjoining  tracts 
of  lands  of  the  parties.  It  is  well  settlra  that  a 
published  award,  made  under  a  written  sub- 
mission givinff  authority  "to  find  and  establish 
the  boundary  line  between  the  adjoining  lands 
of  different  proprietors,  is  conclusive  on  the 
parties,  and  they  are  estopped  thereby  to  dis- 
pute it  when  thus  established."  Tyler  v.  Dyer, 
18  Maine,  46;  Sweeny  v.  MUkr,  84  Maine,  888; 
Buck  V.  Spoffard,  85  Maine,  526;  Goodridge  v. 
Dustin,  5  Met.  868;  Thayer  v.  Bacon,  8  Allen. 
168:  Searle  v.  Abbe,  18  Gray,  409;  Sltaio  v.  Hatch, 
6  N.  H.  162;  BuiseU  v.  AUard,  18  N.  H.  222; 
Orr  V.  Badley,  86  N.  H.  675;  MareliaU  v.  Beed, 
48  N.  H.  86. 

Moreover  a  controversy  as  to  the  location  of 
the  division  line  between  adjoining  lands  nec- 
essarily involves  the  title  of  the  strip  of  land 
lying  between  the  two  lines  claimed  by  the  re- 
spective parties.  And  though  the  award  does 
not  attempt  in  terms  to  tranner  from  one  party 
to  the  other  the  intervening  strip,  nevertheless, 
without  making  any  new  line,  it  does  "  find 
and  establish"^ that  is,  ascertain  and  confirm 
what  was  before  doubtful — the  pre-existing 
line,  on  the  respective  sides  of  which  the  parties 
had  held  the  title  ever  since  they  became  the 
proprietors  of  the  adjoining  lots.  Bearle  v.  Abbe, 
iupra. 

Furthermore,  the  particular  locality  of  the 
Hne  upon  the  face  of  the  earth  having  been  thus 
ascertained  and  fixed,  trantit  in  rem  arbitror 
turn.    Buren  v.  Getchdl,  55  Maine,  241.  249. 

Thenceforth,  reiving  upon  the  finality  of 
that  line  through  the  estoppel  of  the  parties  to 
deny  it  and  its'  necessary  consequences,  a  writ 
of  entry  might  be  maintained  by  either  party 
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against  the  other  who  should  disseise  the  de- 
mandant of  his  land  bordering  on  it  {Goodridge 
V.  Bustin,  eupra);  or  trespass  would  lie  a^nst 
whichever  of  the  parties  committed  acts  of  tres- 
pass on  the  other  side  of  the  Una  Sellick  v. 
Addanu,  15  Johns.  197;  Shaw  v.  Hatch,  eupra. 

Assuming,  then,  that  the  declaration  suffi- 
ciently alleges  that  the  defendant's  acts  com- 
plained of  were  committed  upon  the  land,  the 
title  to  which  was  in  controversy  until  the 
award  virtually  determined  it  to  be  in  the  plaint- 
iff, the  demurrer  directly  presents  the  question 
whether  the  defendant's  going  upon  the  land 
after  the  publication  of  the  award,  and  then 
and  there,  in  disregard  of  the  award,  erecting 
the  fence  and  claiming  the  land  as  his  own, 
constitute  a  breach  of  his  stipulation  in  the  sub- 
mission '  'to  abide  by  and  perform  the  award"  for 
which  assumpsit  wiU  lie;  or  whether  the  plaint- 
iff must  resort  to  his  action  of  tort  for  remedy. 
This  precise  Question  has  been  decided  in  New 
Hampshire, where  it  was  held  that  entering  up- 
on the  disputed  land,  removing  the  stone  monu- 
ments erected  by  the  arbitrators  to  designate 
the  division  line  found  and  established  by  their 
award,  and  denying  that  to  be  the  true  line,  did 
not  constitute  that  to  be  a  breach  of  the  arbi- 
tration bond  conditioned  "to  abide  by  and  per- 
form the  award." 

Richardson,  Oh,  J,,  said  the  words  ''abide 
by  "  did  not  mean  to  acquiesce  in,  but  simply 
to  await  the  award  without  revoking  the  sub- 
mission, adding:  "The  award  is  conclusive 
between  the  parties,  and  the  defendant  mav  be 
liable  in  trespass  for  what  he  has  done."  /Shaw 
V.  ffatcfi,  supra. 

A  like  view  was  adopted  in  MarsJiall  v.  Beed, 
48  N.  H.  86. 

Doubtless  a  revocation  of  the  authority  of  the 
arbitrators  before  the  award  is  made  is  a  breach 
of  such  a  stipulation.  King  v.  Joseph,  5  Taunt. 
452;  Brawny,  Leatitt,  26  Maine,  251. 

So  is  putting  it  beyond  the  power  of  the  arbi- 
trators to  make  an  award — as  the  marriage  of 
the  female  party.  Chamley  v.  WinstanUy,  6 
East.  266;  or  preventing  one  of  the  arbitrators 
from  taking  part  in  an  award  as  to  costs  which 
were  a  part  of  subject  referred.  Quimby  v. 
HeMn,  35  N.  H.  198. 

So  is  refusing  to  pay  money  in  accordance 
with  the  awara.  Thompson  v.  Mitchell,  85 
Maine,  281;  PhimmerY,  MorriU,  48  Maine,  184. 

Abo  refusing  to  do  any  act  other  than  the 
payment  of  money  requhred  by  the  award,  such 
as  transferring  a  piece  of  a  vessel;  and  when 
the  submission  is  not  under  seal,  assumpsit  will 
lie.     Oerry  v.  Eppes,  62  Maine,  49,  51,  52. 

To  "  abide  the  order  of  the  court,"  in  a  baa- 
tardy  proceeding,  said  Shaw,  Ch,  J,,  means 
"  to  perform,"  "  to  execute,"  "  to  conform  to." 
Bodge  v.  Bodgdon,  8  Cush.  294,  297. 

A  docket  entry  under  an  action  at  law  "  to 
abide  the  decision  "  in  a  certain  equity  suit  has 
been  held  to  mean,  not  that  the  action  at  law 
should  be  dependent  on  the  final  determination 
of  the  suit  m  equity,  but  that  so  much  of  the 
issue  as  was  common  to  both  should  be  decided 
in  the  former  the  same  as  in  the  latter.  Bodges 
V.  Pingree,  108  Mass.  586. 

The  debtor's  stipulation  in  his  bail  bond  "  to 
abide,  do  and  perform"  the  Judgment,  "means." 
said  Peters,  J,,  "to  submit  to;  to  stand  to;  of 
to  abide.    The  words  are  an  useless  iteration, 
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mnph^ed  to  add  force  and  exprcaitoa  to  tbe 
idoaconveyedby  the wordB'ioQbWe.'"  llewin* 
T.  Ourrier.  83  Muine,  386,  833. 

While  these  illustrationB  shov  that  these 
words  take  wrne  shade  of  meaning  from  the 
subject  matter  with  which  tbej  are  coDoected, 
our  opIniOD  la  that  In  cases  of  this  sort  they 
mean  in  substance  tbat  the  parties  will  ool  In 
aoy  wiae  revoke  or  prcTent  the  malcinK  and 
pubiicailon  of  tbe  award;  that  when  made  and 
publlahed  It  shtill  be  final;  and  that  Ihey  will 
perform  any  acl  required  by  the  award,  which 
la  wilhlD  tbe  scope  of  Ihe  authority  conferred 


00  the  nrbitretnTS  by  llie  submiasioa.  Tbe 
award  in  tliis  case  bavin;;  been  made  in  punu- 
ance  of  the  aiibmission,  leaTing  nnlhlng  (o  t>e 
done  by  either  parly,  the  submisaion  and  the 
award,  likeadeod  of  partition,  have  performed 
their  office;  and  whatever  controversy  iho 
parlies  may  have  subsequetilly  had  in  retalion 
to  thf  premises,  tbe  ordinary  remedies  at  law 
afford  to  escb  ample  redress.  £eMptwmj  km- 
lained. 


VIRGINIA,  SUPREME  COURT  OF  AFPEALB. 


Jamea  A.  MARSHALL,  Appt., 


l....Vn....-} 

t  ZHreet«n  of  «a.vlng*  baaks  Kra  par- 
■Oiutll)'  respoaalblA  for  trauda  and  foiBea 
raaultliis  trom  erom  nvelig«aoe  and  Inattentloa 
to  the  duties  ot  tbelr  tnitc 

■•Wbttretliedlreetora  ofasKTlivabaiik 
tout,  in  some  rears,  but  once  or  twloa.  Instead 
of  meeting  every  week  aa  required  by  tlielr  by- 
lawB.  and  never  caused  the  books  of  ttie  bank  to 
be  examined,  or  called  for  a  statemeat  of  their 
aeoouDts  with  other  banks,  while  their  vaults 
and  oash  drawer  were  empttod  by  lUesal  abal 


tlons  aDdhuolvent  loans;  and  while  one  of  flMm 
was  president  of  an  insolvent  railroad  oompaDj 
and  knew  Its  oonditlon  and  secunid  blmaelf,  but 
Urn  aoten  to  tlie  bank  for  a  large  sum  were  sllowod 
to  become  wortJilese.  alHioug-b  there  wms  oottalnf 
to  show  dlsbonesty  or  bad  faith,  they  wet*  b«td 
(uiity  of  suDh  niviiaeaoe  as  held  Uiem  UaMe  (ot 
losses  to  depositora  oooaskined  bf  ttMlnaolveBay 
of  thetiapk. 

(January  U,  1888.) 

APPEAL  by  plalntifT,  from  a  decrea  of  tbe 
Circuit  Court  of  Alexandria  City,  in  favor 
of  defendBnta  in  an  action  to  render  the  ofBcers 
and  directors  of  a  bank  peiaooall;  liable  for 
iu  liabilities,     liev.rma. 
Tbe  facts  are  fully  alated  in  the  opinion. 


Nom.- 


ora   Unuita   of  itocfthohlcn.    I 


such  directors  or  managiera  being  In  fac^  trustees   t 

and  ajienlH  of  the   bodice  repreiienied  by  tl - 

Cumberland  Coal  *  Iron  Co.  v.  Parish,  a  Hd.  I — 

Duty  and  nbllffnlton  (m  aixepHTia  tht  (nut.    Direct- 
ors, by  scceptlns  tlie  trust,  are  obliged  to  eie 
It  with  flitclky— not  for  their  own  tieneBt.  but 
tfaecoTamoD  beneatot  tlieBtockholcfcntorthe 
poratlon.    Koehler  v.  Black  River  Falls  Iroi.  ^..     . 
BIT.  S.  BniBok,nsa7L.ed,a30J;  Tbomp-Ltabdlty   I 
ofOffloers,sai.   And  It  Is  no  ezouae  to  say  that  they   I 
S  L.  R  A. 


1880. 


HAfiflHALL  T.  Fa^mbbs  &  Mkohaxiob  axvam  Bask  or  Vibqibu. 


Mr.  Fraaela  Ii.  Snaith,  for  appellant: 
Tbe  dlreclon  of  a  cxtrporatloQ  are  liable  to 
tbe  corporalioQ  or  ila  represeotatlTca  for  negli- 
gence aod  breach  at  irusL 

See  Mone,  Backs  &  Banklnf,  IIS,  183,  18S, 
288, 284;  Tbomp.  UablUt;  of  OScera,  226, 850. 

Toe  f apftal  stock  of  a  corporatloD,  especially 
wben  {i4A)1veDt,  U  a  tnut  fund  for  its  creditors, 
and  Ibe  dlreclora  are  deemed  trusieea  of  all  the 
beoeflciaries  of  tbi*  fund,  of  whom  tbe  cred- 
itors are  flnL 

TbompsoD,  Ltabinty  of  Officers,  pp.  895-008 
tt  tea.  Bee  ^so  Morawotz,  Prlv.  Corp.  2d  ed. 
ftS  K»-674;  Pom.  Eq.  jur.  gS  1068-1070; 
CkariiabU  Corp.  t.  Button,  2  Alk.  400. 

Wbere  tbe  directors  are  treated  as  manda- 
taries—that  Is,  bailees  who  have  undertaken 
tbe  perronnance  of  special  duiies  requiring 
skill— -the  same  ooncluslon  is  also  reached  as  to 
tbeir  ohllgatlons  and  as  to  tfaelr  liabilities. 

Edw.  Bailm.  Sd  ed.  pp.  76,  77,  gg  93,  98; 
Bank  Comn.  t.  Bank  of  Buffalo,  6  Paige, 
497. 


pIOTment  of  agents  of  good  character.  Id  ad- 
dition, they  are  rraulred  to  exerelse  such  su- 
perrletoD  and  TigUaoce  as  a  discreet  person 
would  exercise  over  his  own  affalis. 

OutUng  V.  Marlor,  78  N.  T.  4S4.  460.  Bee 
also  MarUn  t.  Wtbb.  110  U.  8.  7,  10  {28  L.  ed. 
49, 02);  aeanmn  v.  OMtA,  8  Paige,  222;  Brinek 


erhoffY.  Bo»tmek,  S3  N.  T.  6S.  98  N.  Y.  185; 

fi.  C.  106  U.  8.  8.  4  (27  L.  ed.  78,  74};  llvn  v. 
Cary,  82  N.  Y.  65;  IMano  v.  Gam,  17  Brndw. 
538;  Dtlaao  v.  Case,  10  West.  Rep.  836,  131  111. 
iil-.WtUiamt  v.  McKay,  40  N.  J.  Eq.  188.  63 
Am.  Rep.  775;  UaittdSocictuofSliake'tt.  Ua- 
derwood,  0  Buah,  609;  Percy  v.  JftOaui/on,  8  La. 
BO^;  8hta  t.  Mal/ry.  1  Len,  343. 

Directors  of  a  baaklDncorporallon  accepting 
Bocurilies  in  paymenl  of  its  stock  not  author- 
ized by  Its  charter  are  personally  lint^le  for  tbe 
whole  amount  so  accepted  ia  breach  of  tbeir 

Motet  Y.  Oeoee  Bank,  1  Lea,  400. 

The  directors  who  fraudulently  abuse  ihdi 
trust  and  misapply  the  fundaof  thccorpora''~~ 
are  personnlly  liable  as  trustees  to  make  g 
that  loss. 

Smith  T.  Poor,  40  Maine,  415.  68  Am.  Dec 
674.  Bee  also  Atly-Oen.  r.  Atpinteall,  2  Mylne 
&  C.  630;  AUy-Oen.  v.  K'V,  2  Eeav.  6Tfl;  Atty- 
Oen  V.  lMtxiter,TBtnY.Ui;Ba7ikqfS.il<UTit 
V.  St.  John.  25  AIb.  611. 

It  follows  from  the  fiduciary  position  occu- 
pied by  directors  of  a  corporation,  whether  re- 
l^srded  ss  strict  trustees  or  not,  that  good  faitb 
"-  ■' loagement  of  the  affairs commilted  to 


SmiA  V,  PratttilU  Mfg.  Co.  39  Ala.  508;  ^n 
T.  LeatmwoTth  A.  A  If.  W.  R.  Co.  21  Ean  3US; 
Sfita  V.  Mabrv,  1  Lea,  810;  Vanee  t.  PAania 
/ns.  a>.  4  Lea,  885. 


e  good 


ViBtilMIA  SUPRBMB  COUBT  OF  APfBALfi. 


Jam., 


Tbey  must  exercise  the  higbest  and  moBt 
scrapukHis  ffood  faith. 

Byan  v.  Leatenworffi,  A.JbN'.  W,  B,  Oo,  and 
Vance  ▼.  Pfumix  In»,  Co.  supra. 

They  most,  furthermore,  exercise  reasonable 
diligence  or  ordinary  care;  that  care,  in  other 
woras,  which  an  ordinarily  prudent  man  takes 
in  the  management  of  his  own  concerns. 

8mith  y.FrattviUe  lifg.  Oo.  29  Ala.  508; 
Percy  v.  HiOaudon,  8  Mart.  N.  8.  68;  Bank  of 
Mutual  Bedemption  v.  Hill,  56  Maine,  885: 
6eoU  V.  DMewter,  1  Edw.  Ch.  547;  Hun  v. 
Oary,  82  N;  Y.  72;  MaMi  v.  Saving  Fund,  6 
Phila.  80;  Shea  v.  Malry,  1  Lea,  819;  Angdl  & 
A.  Corp.  §  814;  Land  Credit  Co.  v.  Fermay,  L. 
R.  5  Ch.  763;  L^ffman  v.  Flanigan,  5  Phila. 
155. 

The  directors  of  a  bank  are  bound  to  use  dil- 
igence in  acquiring  knowledge  of  its  business; 
and  they  cannot  be  heard,  when  sued,  to  say 
that  they  were  not  apprised  of  facts  the  exist- 
ence of  which  is  shown  by  the  books,  accounts, 
and  correspondence  of  the  banks. 

Oerman  Sav.  Bank  v.  Wu(feku/iler,  19  Kan. 
60;  Merchants  Bank  v.  Budolf,  5  Neb.  527: 
Corbett  v.  Woodward,  5  Sawy.  416, 417;  United 
Society  of  Shakers  v.  Underwood,  9  Bush,  609; 
Orates  v.  Lebanon  Nat,  Bank,  10  Bush,  23; 
Martin  v.  Webb,  110  U.  8.  7.  15  (28  L.  ed.  49, 
52). 

Messrs.  S.  Tev^pmon  Beach,  C.  E. 
Stuart,  6.  A.  Hushbach*  and  John  M. 
Johnson,  for  appellees: 

Upon  the  facts  of  this  case  the  directors  can- 
Qot  be  held  to  account  for  the  losses  of  the  in- 
stitution, either  to  the  corporation,  or  to  tJie 
stockholders,  or  to  the  creditors. 

Wliart.  Neff.  §  510;  Wood's  Field.  Corp. 
g§  152-156;  Thomp.  Liability  of  Officers,  pp. 
400,  401;  AngeU  &  A.  Corp.  §§  812-815; 
Sperin^s  App.  71  Pa.  11,  10  Am.  Rep.  684; 
Hun  V.  Gary,  82  N.  Y.  65,  87  Am.  Rep.  546; 
Hodges  ▼.  ifew  Eng,  Screw  Co.  1  R.  I.  812,  58 
Am.  Dec.  624;  Fuss  v.  Spaunh/?rst,  67  Mo. 
256,  264;  Maisch  v.  Saving  Fund,  5  Phila.  80; 
Watkins  v.  Stewart,  78  Va.  111. 

I<ae^,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  City  of  Alexandria,  rendered  on 
the  30th  day  of  March,  1887. 

The  suit  was  brought  by  the  appellant,  James 
A.  Marshall,  for  himself  and  on  behalf  of  the 
other  creditors  of  the  appellee  corporation, 
"  Yhe  Farmers  &  Mechanics  Savings  Bank  of 
Vir^nia,"  a  broken  bank,  to  reduce  into  pos- 
session and  distribute  amongst  said  creditors 
the  assets  of  the  said  bank,  and  to  charge  the 
individual  defendants,  who  were  the  officers 
and  directors  of  said  bank,  with  the  difTerence 
between  the  assets  and  liabilities  of  the  said 
bank,  upon  the  ground  that  the  said  directors 
had  not  had  a  meeting  for  at  least  one  year  prior 
to  the  first  day  of  December,  1876,  the  date  of 
the  suspension  and  failure  of  the  said  bank,  and 
for  at  least  one  year  prior  to  the  ascertainment 
of  the  embarrassed  condition  of  said  bank, 
which  occurred  some  time  before  its  said  sus- 
pension: and  that  thev  did  not  give  that  care, 
supervision  and  attention  to  the  business  affairs 
of  said  corporation  which  the  duties  of  the  office 
and  the  nature  of  the  trust  reposed  in  them  re- 
quired, but,  on  the  oontrary,  neglected  the  same 
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and  intrusted  entirely  the  business  concerns  of 
the  bank  to  the  president  and  one,  and  possibly 
two,  directors,  who  recklessly  and  Improv* 
identlv  loaned  the  money  and  securities  of  the 
said  defendant  corporation  to  various  embar- 
rassed and  insolvent  corporations,  firms  and 
individuals  without  taking  proper  and  sufficient 
security  for  the  protection  of  the  depositors  and 
creditors  of  the  said  bank,  and  being  themselves 
connected  with  or  interested  in  said  embar- 
rassed and  insolvent  corporations;  by  reason  of 
which  said  conduct  upon  the  part  of  said  di- 
rectors the  appellant  insists  that  heavy  losses 
had  fallen  upon  the  bank,  and  that  the  said  di- 
rectors are  individually  and  personally  liable  to 
the  depositors  and  creditors  of  the  saia  bank  for 
the  losses  so  occasioned  by  the  neglect  of  the 
duties  of  their  office  as  directors. 

The  bank  answered  the  bill  of  the  plaintiff 
through  its  president,  and  the  directors  an- 
swen^  individually,  wherein  negligence  is  de- 
nied; and  it  is  also  denied  that  the  business  of 
the  bank  was  intrusted  wholly  to  tK**  president, 
but  it  is  admitted  that  "instead  of  regular  form- 
al weekly  meetings  of  the  board,  as  prescribed 
by  the  by-laws  of  the  bank,  informal  meetings 
were  substituted,  it  beiug  proved,  soon  after  the 
bank  went  into  operation,  that  formal  weekly 
meetings  were  unnecessaiy." 

The  questions  involved  were  referred  to  a 
commissioner  in  chancery  for  examination  and 
report. 

The  commissioner  reported  that  the  said  di- 
rectors not  only  did  not  exercise  ordinair  care 
and  diligence,  but  that  they  were  guilty  of  gross 
ne^igence: 

First,  that  the  board  of  directors  only  met 
in  1878  three  times;  in  1874  twice;  in  1875 
once;  in  1876  twelve  times;  in  1877  five  times; 
in  1878  once.  Second,  that  from  the  organiza- 
tion of  the  bank  down  to  its  suspension,  De- 
cember 1,  1876,  there  never  was  an  examination 
made  by  the  board  of  directors,  or  by  any  com- 
mittee appointed  by  them,  of  ihe  books,  papers, 
funds,  stocks  or  bonds  of  the  bank,  or  state- 
ment called  for  from  other  banks  of  the  account 
of  the  said  The  Farmers  &  Mechanics  Savings 
Bank  with  them.  Third,  that,  notwithstand- 
ing the  fact  that  a  committee  was  twice  appoint- 
ed for  the  purpose,  an  examination  was  never 
made  of  the  books,  and  no  report  ever  made 
or  called  for  from  the  committees  appointed. 
Fourth,  that  the  president,  without  authority, 
took  from  the  cash  drawer,  from  time  to  time, 
sums  of  money  aggregating  $2,187.88,  leaving 
nothing  but  tickets  for  the  said  sums  of  money; 
that  in  1874  the  said  president  caused  McKim 
i&  Co.,  of  the  City  of  Baltimore,  to  sell  the 
coupon  bonds  issued  by  the  said  The  Farmers 
&  Mechanics  Savings  Bank  and  deposited  with 
the  said  McEim  &  Co.,  and  appropriated  the 
proceeds  to  bis  own  private  use,  and  never 
made  any  entry  on  the  books  of  the  bank  prior 
to  September,  1876,  overdrew  his  account 
$841.  d4,  and  in  other  ways  converted  to  Ida 
own  use  the  property  of  the  bank — said  several 
sums  aggregating  $11,718.97.  That  the  direct- 
ors  negligently  failed  to  look  at  the  books, 
into  the  cash  drawer,  or  exerdse  any  care  what- 
ever to  discover  these  things;  and  when  at  last 
the  facts  did  come  to  tneir  knowledge,  they 
did  not  remove,  but  continued,  this  president 
and  allowed  him  to  manage  tiie  booka  of  Uw 
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bank  a]  most  alone.  Wth,  the  account  of  the  Al- 
exandria PaneDger  Ilailway  Company,  which 
had  tills  same  president  of  the  bank  for  a  time, 
and  a  director  of  this  bank  for  its  president 
afterwards,  whose  treasurer  was  the  cashier  of 
this  bank,  was  overdrawn  $11,841.91,  which 
was  decreased  by  crediting  notes  aggregating 
$6,500,  which  were  neither  paid  nor  renewed; 
And  the  overdraft  continued  to  increase  until 
the  suspension  of  the  bank,  which  was  at  that 
time  $7,580.45,  but  was  manipulated  so  as  to 
make  it  appear  to  be  only  $674.58.  Sixth, 
that  one  F.  B.  Stilson,  borrowed  $2,000  by 
depositing  the  notes  of  one  J.  A.  Clark  for 
$4,000,  secured  by  a  deed  of  trust  in  Maryland, 
and  also  the  notes  of  one  B.  G.  Daniels.  The 
Clark  note  was  perfectly  good,  and  in  Novem- 
ber, 1878,  .Stilson  was  sdlowedto  withdraw  it, 
and  only  leave  the  Daniels  notes,  which  were 
perfectly  worthless.  J3e9&2tk,  that  the  Washing- 
ton &  Ohio  Railroad  Company,  whose  pre^- 
dent  was  for  some  years  one  of  the  directors  of 
this  bank,  was  loaned,  on  May  8,  1872,  $5,000, 
without  a  meeting  of  the  board;  and  when  the 
whole  balance  on  hand  was  $9,873.98;  July  5, 
1873,  $8,000  was  lent,  when  only  $6,896.71  was 
on  band;  and  on  July  17, 1H72,  $5,000  was  lent, 
when  only  $8,288.47  was  the  balance  on  Imiul. 
That  nothing  was  ever  paid  on  these  notes  un- 
til the  appointment  of  a  receiver.  There  were 
numerous  other  notes  aggregating  large  sums, 
for  the  securitv  of  which  the  bank  held  second 
mortgage  bonaa  of  the  road,  which  proved  to 
be  worthless.  The  commissioner  says  that 
from  the  testimony  it  may  be  possible  to  class 
the  original  transaction  of  making  the  loan  to 
this  company  as  an  error  of  judgment;  but  it 
wnjB  more  than  an  error  of  judgment  to  sit  idly 
by  when  the  said  company  did  not  have  the 
means  to  pay  its  renewals,  nor  take  the  trouble 
to  renew  the  notes  when  they  became  due,  and 
make  an  effort  to  collect  the  debt  or  to  regain 
additional  security,  especially  when  the  testi- 
monv  discloses  that  nearly  everyone  else  who 
had  loaned  monev  to  the  road  was  demanding 
and  receiving  adaitional  security,  and  that  the 
said  The  Farmers  &  Mechanics  Savings  Bank 
was  almost  the  only  holder  of  the  notes  of  the 
said  company;  that  the  dividends  on  the  col- 
laterals were  not  sufficient  to  pay  the  notes. 
The  evidence  shows  that  the  bonds  of  the  com- 
pany were  sold  to  pay  interest,  and  that  the 
published  statements  of  the  condition  of  the 
company  disclosed  the  fact  that  the  earnings  of 
the  company  were  not  sufficient  to  pay  the  op- 
erating expenses  and  interest  on  the  debt. 
Eighth,  that  Jam 'eson  &  Collins  owed  the  bank 
at  suspension  $8,811.62,  for  which  there  was 
BO  security,  and  no  indorser  except  one  of  the 
makers,  and  that  a  new  note  was  discounted  for 
them  amounting  to  $1,211.62,  a  few  months 
before  the  suspendon  of  the  bank — ^to  wit:  on 
the  80th  of  August,  1876— this  Jamieson  being 
the  brother  of  the  president.  Ninth.  Robert 
Jamieson,  himself  noi  solvent,  and  the  brother 
of  the  prudent,  with  indorsersboth  worthless, 
was  loaned  thousands  of  dollars,  and  at  the 
auspensjon  owed  $2,800,  some  of  his  paper  be- 
ing altc^ther  without  an  indorser;  and  the 
books  01  the  bank  showed  that  a  note  of  Jamie- 
ton  for  $500,  deposited  for  collection  by  W. 
F.  Vincent,  was  protested  November  8, 1873. 
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And  he  reports  the  names  of  the  directors 
and  their  several  periods  of  service. 

The  capital  stock  of  this  bank  was  only 
$10,000,  and  of  that  only  $6,200  was  paid  at 
the  time  of  the  suspension  of  the  bank.  The 
bank  closed  its  doors  and  ceased  to  do  business 
December  1,  1876.  An  assignment  of  assets 
was  made  September  18, 1877.  A  receiver  was 
appointed  May,  1878.  The  commissioner  clas- 
sifies the  directors  and  their  period  of  service, 
and  ascertains  the  amount  for  which  the  sev- 
eral classes  are  in  his  judgment  liable.  He  as- 
certained  that  Robert  BqII,  Jr. ,  William  Cogan^ 
Andrew  Jamieson,  and  the  estate  of  John  W. 
Stewart  are  severally  liable  for  principal  and 
interest  to  March  15,  1886,  $88,574.82;  that 
said  Robert  Bell,  Jr.,  Emanuel  Francis,  Will- 
iam Cogan,  Andrew  Jamieson,  and  John  W. 
Stewart  were  directors  of  the  bank  from  its 
organization  to  the  appointment  of  a  receiver; 
that  Lewis  Stein,  John  P.  Agnew,  and  John 
C.  Graham's  estate  are  severally  liable  for  the 
amount  of  $85,917.09,  the  sain  Lewis  Stein, 
John  P.  Agnew,  and  John  C.  Graham  having 
been  directors  from  May  18,  1878,  to  the  ap- 
pointment of  a  receiver;  that  Jjcwis  McKenzie 
and  Jetferson  Tacey's  estate  are  severally  lia- 
ble for  $21,6'i2.71. 

This  report  was  excepted  to:  first,  to  the 
amount  of  principal  ascertained  by  the  com- 
missioner to  be  due  to  the  depositors  and  allow- 
ing 6  per  cent  interest  thereon;  second,  to  the 
amounts  ascertained  by  the  commissioner  to  be 
due  from  the  several  debtors  of  the  defcndnnt 
bank,  and  also  to  the  amount  of  the  overdraft 
of  the  Alexandria  Passenger  Railway  Com- 
pany; third,  to  the  special  commissioner  find- 
ing the  facts  proved;  fourth^  to  the  conclusions 
of  the  said  report,  by  which  they  are  held  re- 
sponsible for  the  several  sums  reported  as  re- 
spectively chargeable  to  them  on  account  of 
alleged  negligence  or  improper  conduct  in  the 
dis(marge  of  their  duties  as  directors,  evidence 
taken  in  the  cause  being  wholly  insufficient,  as 
these  defendants  allege,  to  show  any  negligence 
or  improper  conduct  which  show  either  of  said 
defendants  so  liable. 

On  the  80th  of  March,  1887,  the  Circuit  Court 
of  Alexandria  City  rendered  a  decree  in  the 
cause,  whereby  the  said  report,  so  far  as  it 
finds  the  directors  of  the  Farmers  &  Mechanics 
Savings  Bank,  or  any  of  ^em,  personally  re- 
sponsible for  the  losses  sustained  by  the  bank, 
be  and  the  same  is  overruled,  it  appearing  to  the 
court  that  no  such  dereliction  of  duty  on  their 

Bart  is  shown  as  to  fix  upon  them  such  personal 
ability;  and  that  as  to  the  said  directors  and 
pereonal  rei)resentatives  of  such  as  are  dead  the 
plaintiff's  bill  be  and  the  same  is  hereby  dis- 
missed, with  costs.  It  is  further  adjudged, 
ordered  and  decreed  that  the  said  report  be  and 
the  same  is  hereby  confirmed  and  ratified  in  all 
other  particulars.  From  this  decree  the  plaint- 
iff applied  for  and  obtained  an  appeal  to  this 
court 

By  the  appellees  no  error  is  assigned,  so  the 
question  involved  here  does  not  raise  any  other 
question  than  the  single  inquirv.  Was  there 
such  negligence  on  the  part  of  the  dircctore  of 
this  bank  as  to  make  them,  or  any  of  them,  per- 
sonaUy  liable  for  its  losses?  There  is  no  dispute 
as  to  what  the  losses  have  been  and  theii  se verai 
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tmoiiDts,  and  of  tbe  terms  or  periods  as  to 
wLicb  each  director  is  liable,  if  at  all. 

Tbc  appellees  insist,  through  their  learned 
counsel,  that,  while  there  have  been  errors  of 

iudgment  and  unfortunate  loans  made,  there 
las  been  no  neglifrence. 
Tbc  liability  of  directors  for  losses  growing 
out  of  their  mismanagement  of  the  concerns  oi 
the  bank,  and  their  negligence  in  the  discharge 
of  their  duties,  has  been  often  the  sublect  of 
judicial  investigation  and  decision.  It  is  a 
ouestion  at  this  day  well  understood  by  tbe  pro- 
fession, and  is  not  controverted  to  anydegree 
by  the  learned  counsel  in  this  case.  We  find 
tiie  settled  rule  upon  this  subject  well  stated  in 
a  recent  work  of  great  pvactical  usefulness. 

The  American  &  English  Encyclopaedia  of 
Law,  under  the  head  "Banks,"  speaklnzof  di- 
rectors, says:  "The  directors  of  a  bank  have 
the  general  control  and  government  of  its 
affairs,  and  constitute  the  bank.  They  are 
bound  to  exercise  ordinary  akUl  and  diligence, 
and  are  liable  for  losses  resulting  from  mis- 
management of  the  affairs  and  business  of  the 
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bank  ^—citing  United  Society  of  Shaken  v. 
Undeneood,  S  Bush,  609,  which  appears  to 
have  been  criticised  in  Zinn  v.  Mendel,  9  W. 
Va.  680,  597,  and  bv  Mr.  Redfield  in  18  Am. 
Law  Reg.  N.  8.  218.  Dunn  v.  Kt/le,  14  Bush, 
184;  Brinekerhoff  v.  Ba»twick,  88  N.  Y.  52: 
Cheeter  v.  IlalUard,  84  N.  J.  Eq.  841;  Sperin^e 
App.  71  Pa.  11. 

Then  it  is  further  said:  "But  for  excusable 
mislakes  concerning  the  law,  and  for  errors  of 
judgment,  when  acting  in  ffood  faith,  they  are 
not  liable"— citing  8joering$  App,  and  Dunn  v. 
Kyle,  eupra;  QoabM  v.  Branch  Bank  at  Mo- 
bile, 11  Ala.  191;  Hodgee  v.  New  Eng,  Screw  Co. 

1  R.  I.  813.  See  2  Am.  &  Eng.  Encyclop.  of 
L.  114-116. 

Morse,  in  bis  work  on  Banks  and  Banking, 
says:  "  IT  bank  directors  do  not  manage  the 
affairs  and  business  of  the  bank,  according  to 
the  directions  of  the  charter,  and  in  good  faith, 
they  will  be  liable  to  make  good  all  losses  which 
their  misconduct  may  inflict  upon  either  their 
stockholders  or  creditors,  or  both.  {Hodgee  v. 
New  England  Screw  Co.  eupra.]  They  may  be 
held  to  account  to  an  injured  party  in  a  court 
of  chsncery  [Bank  ef  St.  Marys  v.  St.  John, 
25  Ala.  666] ;  or  they,  or  anyone  of  their  num- 
ber who  shared  in  the  wrong  doing,  may  be 
sued  at  law  for  damnges.  [tynant  v.  Seneca 
Co.  Bank,  1  Ohio  St.  298.1  They  are  required 
simply  to  show  a  reasonable  capacity  for  the 
position  they  accept,  to  use  in  it  their  best  dis- 
cretion andlndustty,  to  show  the  scrupulous 
bonafldea  and  conscientiousness  in  every  mat- 
ter, however  minute,  which  is  exacted  rigor- 
ously of  all  trustees  of  the  property  of  others, 
and  to  obey  accurately  the  requisitions  of  the 
charter  or  of  the  general  law  under  which  they 
are  orgauizud.**  Morse,  Banks  &  Banking, 
loo. 

MiRf likes  ns  to  what  is  the  law  serve  to  ex- 
cuse cn8i*9  where  correct  knowledge  could  be 
loflflonnblv  cx])ectc*(l  only  from  a  professional 
ninn;  innf  even  in  such  cases,  if  tne  directors 
f<e1  any  doubts,  they  may  be  guiUy  of  neglect 
If  thevf.'iil  to  seek  and  be  guided  by  competent 
legal  advice.  But  ignorance  of  any  fact  in  the 
bank's  affairs,  which  it  is  their  duty  to  know, 
can  never  be  set  up  by  them  In  defense  or  ex- 
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culpation  for  any  act  which  the  existence  of 
that  fact  should  have  prohibited.    Id.  185. 

"The  high  degree  of  confidence  and  reapon- 
sibilitv  resting  upon  directors  of  corporations 
has  often  led  the  courts  to  regard  them  as  trus- 
tees, and  to  declare  the  relationship  existing  be- 
tween them  and  the  stockholders  to  be  that  of 
trustees  and  ceetuis  giie  truttent  respectively. 
If  this  can  be  asserted  with  regard  to  the  gen- 
erality of  corporations,  it  is  peculiarly  and  ex- 
ceptionally true  with  regard  to  banking  corpo- 
rations. The  directors  of  a  bank  are  not  trus- 
tees for  the  stockholders  alone,  but  they  owe 
an  even  earlier  duty  to  the  depoators.  The 
law  is,  as  it  ought  to  be,  very  Jealous  In  exact- 
ing the  strict  and  thorough  performance  of  these 
duties;  and  it  is  in  the  scrutiny  of  possible 
breaches  of  them  that  the  rigid  rules  which 
govern  trustees  have  been  applied.  It  Is  not 
enough  to  exculpate  a.director  that  no  actual 
dishonesty  can  be  shown;  that  he  cannot  be 
positively  proved  to  have  been  influenced  by 
interested  motives."    Id.  pp.  118, 114. 

Mr.  Morawetz,  In  his  work  on  Private  Ck>r- 
porations,  says,  as  to  the  degree  of  care  to  be 
exercised  (g  662):  "Attempts  have  been  made 
to  define  the  degree  of  care  and  prudence  which 
directors  must  exercise  in  the  performance  of 
their  duties.  In  some  of  the  cases  it  has  lieen 
said  that,  inasmuch  as  directors  are  usually  not 
paid  for  their  services,  they  are  to  be  regfurded 
as  mandataries — ^persons  who  have  gratui- 
tously undertaken  to  perform  certain  duties^ 
and  are  bound  to  exercise  only  ordinary  care 
and  prudence,  and  that  they  are  liable  to  the 
corporation  only  for  what  ia  called  era^^ia  neg- 
ligentia,  or  gross  nosligenoe.  But  nil  this  is 
at  the  most  misleading.  The  plain  and  obvious 
rule  is  that  directors  impllealy  undertake  to 
use  as  much  diligence  ana  care  as  Uie  proper 
performance  of  the  duUes  of  their  ofiSoe  re 
quires.  What  constitutes  a  proper  perform- 
ance of  the  duties  of  a  director  is  a  question  of 
fact  which  must  be  determined  In  each  case  in 
view  of  all  the  circumstances.  The  character 
of  the  company,  the  condition  of  its  business, 
the  usual  methods  of  managingsuch  companies^ 
and  all  other  relevant  facts  must  be  taken  into 
consideration.  It  is  evident  that  no  abstract 
reasonmg  can  be  of  service  in  reaching  a  proper 
solution. 

Directors  or  trustees  of  a  corporation  ava 
bound  to  manage  the  affairs  of  the  company 
with  the  same  degree  of  care  and  prodenoa 
which  is  generally  exercised  by  business  meo 
In  the  management  of  their  own  affairs.  Hun 
V.  Gary,  82  N.  Y.  65;  Charitable  Carp.  ▼.  But- 
ton,  2  Atk.  405;  lAUMM  v.  White,  8  Sandt 
645:  Hodges  v.  New  Eng.  Screw  Co.  supra. 

Directors  are  not  merely  bound  to  be  honest; 
they  must  also  be  diligent  and  careful  in  per> 
forming  the  duties  Uiey  have  untertaken. 
They  cannot  excuse  imprudence  on  the  ground 
of  their  ignorance  or  inexperience  or  the  hones* 
ty  of  their  intentions;  and  if  they  commit  an 
error  of  judgment  through  mere  recklessness 
or  want  of  ordinarv  prudence  and  skill,  the 
corporation  may  hofd  them  responsible  for  tbe 
consequences.  See  tbe  case  of  Hun  v.  Cary, 
82  N.  Y.  66,  Eari,  J.,  saying  In  delivering  the 
opinion  in  that  case:  "  One  who  voluntarily 
takes  the  position  of  director,  and  invites  con* 
fidence  in   that  relation,  undertakes,  like  s 
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mandatary,  wltb  those  whom  he  represents  or 
for  iivhom  he  acts,  that  he  oos^esses  at  least 
ordinary  knowledge  and  skill,  and  that  he  will 
bring  them  to  bear  in  the  discharge  of  his  du- 
ties. Such  is  the  rule  applicable  to  public  offi- 
cers, to  professional  men,  and  to  mechanics; 
and  such  Is  the  rule  which  must  be  applicable 
to  every  person  who  undertakes  to  act  for  an- 
other in  a  situation  or  employment  reqniring 
skill  and  knowledge;  and  it  matters  not  that 
that  service  is  to  be  rendered  gratuitously. 
The  defendants  voluntarily  took  the  position 
of  trustees  of  the  bank.  They  invited  deposit- 
ors to  confide  to  them  their  savings,  and  to  in- 
trust the  safe  keeping  and  management  of  them 
to  their  skill  and  prudence.  They  undertook 
Dot  onlv  that  they  would  diBcharKe  their  du- 
ties with  proper  care,  but  that  they  would  ex- 
ercise  the  ordinary  skill  and  Judgment  requisite 
for  the  discbaige  of  their  delicate  trust." 

Diiectors  can  never  set  up  as  a  defense  that 
they  were  ignorant  of  a  provision  of  the  com- 
pany's charter  or  bylaws.  See  Sperin^B 
App,  iupra,  and  the  opinion  of  Chirf  Jttstiee 
Green  in  Badges  v.  2fea  Eng.  Screw  Co.  1  K 
I.  812. 

We  cannot  better  close  the  discussion  upon 
this  question  than  by  citing  the  case  of  the 
Mutual  Building  Fund  4b  DoUar  Savings  Bank 
▼.  Bassieux,  4  Hughes,  887,  much  relied  on  by 
the  learned  counsel  for  the  appellant,  who ' 
snys:  "  This  question  has  been  the  subject  of 
investigation  and  Jndicial  determination  by  the 
United  States  Circuit  Court  for  the  Eastern 
District  of  Virginia." 

Jtulge  Hughes,  in  an  elaborate  opinion,  stat- 
ing the  law  with  great  force  and  clearness,  ex- 
hibiting a  thoron^A  and  oaticnt  examination 
of  all  the  authoniies,  held  the  defendant  di- 
rectors liable  upon  this  ground:  "  Gross  inat- 
tention and  negligence  allowing  fraud  or  mis- 
conduct on  the  part  of  agents,  officers,  or 
00(1  i rectors,  which  could  have  been  prevented 
if  they  had  given  ordinary  care  and  attention 
to  their  duties."  Indeed,  this  opinion  Ib  not 
only  the  most  thorough  examination,  but  the 
ablest  exposition  of  the  law  upon  the  subject 
the  writer  has  been  able  to  find,  after  examin 
ing  many  authorities,  and  he  might  well  be 
content  to  rest  the  law  of  this  case  upon  the 
opinion  of  Judge  Hughes.  In  it  be  reviews 
the  case  of  Spering^e  Appeal,  and  shows  that 
the  veiy  principle  was  declared  in  that  case 
upon  which  he  found  the  directors  of  the  Dol- 
lar Savings  Bank  h'able.  Hei  declares  that 
"  Negligence  may  be  of  such  a  character  as  to 
amount  to  fraua"— citing  Jtmes  v.  Olark,  25 
Gratt  G55,  and  Heal  ▼.  OloLTk,  96  U.  S.  707  [24 
L.  ed.  586]. 

In  that  case  Judge  Hughes  says:  "  It  will 
abundantly  appear,  from  authorities  and  re- 
ported capes  to  be  cited  in  the  sequel,  that  the 
managing  officers  of  corporations  are  personal- 
ly liable  lor  the  results  of  gross  negligence,  or 
what  the  Jurists  call  erasea  ne(jUgentit,  If,  by 
reckless  inattention  to  the  duties  confided  to 
them  by  their  corporation,  frauds  and  miscon- 
duct are  perpetrated  by  officers,  agents  and  co- 
directora,  wnich  ordinary  care  on  their  part 
would  have  prevented,  then  I  think  it  may  be 
said  with  truth  that  it  is  now  elementary  law, 
to  be  found  in  all  the  books,  that  directors  are 
personally  liable  for  the  losses  resulting.    More- 
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over,  all  authorities  now  tend  to  the  conclusion 
that  directors  of  banks  and  other  moneyed  cor- 
porations hold  the  relation  to  stockhoUfers,  de- 
positors, and  creditors  of  trustees  to  cestui  que 
trust,  and,  as  such,  are  personally  responsible 
for  frauds  and  losses  resulting  from  gross  neg- 
ligence and  inattention  to  the  duties  of  ti^eir 
trust."  Mutual  Btdg,  Fund  d  DoUar  Sav, 
Bfink  V.  Bossieux,  4  Hughes,  898,  and  the  au- 
thorities cited  in  the  opinion. 

We  will  now  proceed  to  briefly  review  the 
facts  of  this  case,  to  which  this  well  established 
rule  of  law  is  to  be  applied.  The  question 
arises  in  this  case  as  between  the  directors  and 
the  depositors,  and  not  between  the  directors 
and  the  stoekholdem.  The  by-laws  of  this 
bank  prescribed  weekly  meetings.  It  Is  con- 
ceded that  these  were  scarcelv  ever  held,  the 
answer  admitting  that  fomuu  meetings  were 
not  held. 

The  decree  of  the  Circuit  Court  of  Alexan- 
dria City  that  "  It  appears  to  the  court  that 
there  has  been  no  such  dereliction  of  duty  on 
the  part  of  the  directors  or  anv  of  them,  as  to  fix 
upon  them  personal  responsibility"  can  out  be 
sustained  upon  any  sound  principle  whatever. 
Upon  what  principle  can  Andrew  Jamicson  be 
held  not  to  be  personally  liable  for  the  acts  al« 
ready  detailed  concerning  him?  The  commis- 
sioner reports  that  he  took  93,187.88  out  of  the 
cash  drawer;  that  he  withdrew,  without  au- 
thority,  the  bonds  of  the  bank  deposited  elso- 
whcre,  caused  their  sal^,  and  appropriated  the 
money  to  his  own  use;  overdrew  his  account 
$341.61,  and  in  other  ways  converted  to  his 
own  use  the  property  of  the  bank  aggregating 
$11,718.97. 

The  passenger  railway  was  allowed  to  ove^ 
draw  its  accounts  to  the  amount  of  thousands— 
$1 1,314.9  L  at  one  time.  The  notes  of  the  com« 
pany  were  discounted  to  the  amount  of  $6,500, 
and  at  maturity  neither  protested,  renewed, 
collected  nor  sued  on;  and  the  overdraft  was 
allowed  to  increase  for  a  year  and  more,  with- 
out security,  until  it  reached  $7,580.45,  which 
was  entirely  lost  to  the  bank;  he  being  the 
president  of  this  company  part  of  the  time,  and 
one  of  the  bank  directors  being  f)re8idcol  of 
the  company  the  other  part  of  the  time  in  ques- 
tion, while  the  treasurer  of  the  railway  com- 
gany  was  the  cashier  of  this  savings  bank, 
tilson  was  allowed  to  withdraw  the  sole  valu- 
able security  for  his  note  of  $3,000,  and  that 
was  lost.  He  lent  his  brother  $3,311.63,  prac- 
tically without  any  security,  and  that  was  lost; 
and  actually  lent  liim  $1,211.62  a  few  months 
before  the  bank  closed  its  doors — lending  to 
Robert  Jamieson,  with  no  security  except 
worthless  indorsers,  $3,800,  when  he  had  al- 
ready gone  to  protest  on  a  note  of  $500. 

But  the  codirectors  seek  to  escape  responsi- 
bility for  all  this,  includinff  the  large  loss  to 
the  Washington  <&  Ohio  Railroad,  by  ckiminaj 
to  have  no  actual  knowledge  of  it  all.  Did 
they  exercise  ordinary  diligence  to  inform 
themselves,  as  their  duty  certainly  required 
that  t  hey  should  ?  They  were  required  to  meet 
weekly  by  their  own  by-laws.  They  did^  not 
always  meet  semiannually,  meeting  sometimes 
once  a  year,  as  we  have  stated.  They  were  in 
duty  bound  to  cause  the  books  of  the  bank  to 
be  examined  at  resular  intervals.  This  they 
never  did  at  all  throughout  their  whole  career. 
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accounts  with  otber  banks,  Tbelr  vaulU  and 
their  cash  drawer  were  emptied  tn  illegal  ab- 
stractions and  insolvent  loans;  ana  they  admit 
that  Ihev  never  knew  it,  and  plead  thlsaa  their 
exculpation. 

The  stock  snbecribed  for  was  not  paid  ap,  as 
baa  been  slated,  and  ret  such  part  as  was  paid 
Dp  was  treated  aa  a  loan  and  interest  paid  on 
it,  and  a  larxe  part  had  never  been  paid  up  at 
the  time  of  Uie  suspension,  and  some  of  it  has 
not  vet  been  paid  up.  Having  a  bank  with  so 
small  a  nominal  capital,  with  empty  vaults  and 
despoiled  cash  drawer,  they  owed,  at  the  bus- 
pcnsioD  of  the  bank,  to  dcpot^itora  who  bad  in- 
trusted to  ihem  tbelr  mouey,  $58,003.08.  on 
which  they  have  been  able  to  pay  only  10  per 
cent.  If  these  directors  had  any  duty  to  per- 
form wfastever  toward  their  depoEitois,  the 
records  of  this  case  do  not  show  its  perform- 
snce.  They  plead  icnorance.  One  of  theii 
number  was  the  president  of  (he  Wasbington  & 
Ohio  Railroad  in  lis  Inst  hours,  end  knew  its 
coudition,  and  secured  himself,  hut  Ibe  notes 
due  the  bank  were  allowed  to  sleep  ucprolcst- 
eU,  unsecured,  unrenewed,  uncollected  and 
unsued  on.  One  of  their  numberwas  the  presi- 
dent of  the  Alexandria  Fassen^r  Railroad 
Conipniiy,  and  knew  its  condition.  One  of 
Ibcir  number  ivas  the  brother  of  their  default- 
ing debtor.  Jamieson,  who  was  insolveut  at 
Ibe  lime  of  ttie  loan  of  thousands  to  him  with- 


it  b  difficult  to  concede  that  they  could  ban 
been  Ignorant  of  all  this;  but,  nippoae  they 
were,  their  duly  required  that  they  should  han 
looked  well  into  all  Ibeae  matters;  and  If  they 
have  negligently  trusted  them  to  others,  and 
loss  has  occurred,  should  it  fall  on  Uiem  or  up- 
on the  depositors  who  had  trusted  them,  and 
whose  trust  they  had  accepted,  and  to  whom 
ibej^  had  solemnly  promised  such  care  and  at- 
tention as  was  to  be  expected  of  good  business 

We  think  the  record  shows  that  theae  di- 
rectors and  all  of  them  have  been  Bu>Hy  of 
such  nexliK^nce  In  thepremises  as  makes  them 
personally  liable  for  the  losses  caused  by  tlieir 
neglieence;  and  we  are  of  opinion  that  the  Cir- 
cuitCourt  of  Alexandria  City  erred  in  holdiag 
them  exonerated.  While  this  is  (rue,  there  is 
nothing  in  the  record  which  shows  any  bad 
faith,  or  lendj  to  show  any  dishonesty  on  the 
part  of  some  of  these  gentlemen,  who  appear 
to  have  confided  their  duties  to  others,  and  to 
have  been  betrayed  by  them;  but  this  was  such 
negligence  as  will  fix  liability  upon  them. 
Their  act  in  assuming  this  attitude  of  trust  and 
confidence  was  voluntary,  and  led  to  the  con- 
fidence which  has  resulted  In  loss. 

We  are  of  opinion  to  reverse  the  decree  of 
Ihe  Circuit  Court  of  Alexandria  City  n|)pciiled 
from,  and  to  render  such  decree  here  ua  the 
said  court  ought  lo  have  rendered. 

Beeeee  rereinril. 


KENTUCKY  COURT  OP  APPEALS. 


!•  A  Btate  Ii«slalatnT«  mar  a.ntborlae 

building  ork  bridge  or  oUiersCructureb 


iDfr  to  otstruot  tbe  navUfatloD  of  ■  navlgnlde 
river  vblcb  Is  altogretfaer  within  Its  own  tmuod- 
B17;  and  It  Is  only  when  Congraa,  by  virtue  of 
tbe  oonstltutioiuil  provision,  acts  as  to  suob  ob- 
Btruotloiia  that  its  will  must  be  otwyed  so  far  as 
)  insure  free  navJsatloD. 

1  River  Na.vljntttoa 

Company,  by  the  Kentuoky  AoC  at  Haroli  B, 
ises.  Jeaatni;  to  It  the  "Green  A:  BBrrea  Blver  Una 
or  navigation  and  their  tributaries,  together  wttb 
tbe  grounds,  bouBes,  walerwnrks,  rents,  PTOIIIS, 


_™  , .  Baltimore  *  N.  T.  R,  Co.  I  Inters.  0 ,. 

au  n  Fed.  Hep.  9.    When  Couiiress  declarea  a 
bridge  BcroflB  a  navl^ble  riveran  unlawful  et— — 
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on  aer  of  so  much  of  tbe  Aral  named  road  u 
liad  then  been  constructed  from  Memphis, 
TeDD.,  to  Paducati,  Ej.;  and  its  cbarl«r  con- 
ferred upon  it  certain  powers  and  ^rivi'e?es 
that  had  been  granted  to  the  Memphis,  Fadu- 
cab  &  NoriLero  Railroad  Company. 

The  charter  proviaion  of  tbe  last  named  cor- 
poration, which  was,  by  reference  to  it  io  the 
appellee's  charter,  made  a  part  of  It,  and  which 
ia  material  1o  the  proper  consideration  of  tbe 
questions  now  presented,  ia  as  rolJows;  "  Sec. 
IS.  Tiic  hoard  maj  providR  for  theconslnic- 
lion  of  telegraph  lines,  workshops,  warebouscs, 
bridges  <so  as  not  unreaMinabI;  to  ot^triict  tlie 
DaTisalloQ  of  any  Davigable  stream)  and  oilier 
buildinga  and  erections,  and  for  conducting 
them,  and  aucb  other  operations  as  may  be 
necessary  and  convenient  lo  tbe  most  efficient 
operation  of  the  railroad  of  tbe  company  for  the 
common  carriu;^  of  freirhla  and  pasaengcra." 

Prior  lo  1883  tbe  appeflee's  road  had,  in  con- 
formity to  its  charter,  been  extended  from  Pa- 
diicab  northward  to  Louisville;  and  as  a  part  of 
tLia  extension,  and  under  its  legislative  f:rant, 
the  company  had  erected  across  tbe  Green 
River,  at  Rockport  in  this  State,  a  bridge,  wilb 
a  revolving  or  draw  spaa,  so  as  to  admit  of  ibe 
passage  of  boats  and  other  craFt  navigating  the 
river.  In  November,  1883,  it  iKjcame  necessary 
to  replace  this  draw  span  witb  a  new  and  mrie 
improved  one;  and  to  tliis  end  the  appellee 
caused  notice  to  be  publisbed  tbal  It  would  cliiso 
Ihe  channel  of  the  river  under  the  span  from 
DecpmbiT  5  to  about  December  81, 1883.  li 
also  had  notice  of  its  in(4;Dlion  to  do  so,  served 


toola,nw:tifaieir. 

■od  all  tlie  tranohlses  thereunto  beloni^liijl  I 
pertalnliiSi"  aoqulred  only  tlu  Impiovementa 
telonKliiB  b>  the  81«t«  In  lu  ocnporate  capaoUr, 
MdlMiwDlahed  Crom  wbatwaa  lublaotto  pub- 
llo  nw  nnder  oommon  right,  and  did  not  aoqulie 
tny  axoludve  rteht  of  dsvIkb^od;  tberetoie  It 
has  no  ri^ht  ot  action  ag^hut  a  railroad  company 
for  ths  obalruotion  of  navigation  by  repairing  a 
bridge,  where  thla  was  done  under  a  Uoense  vhloh 
wBH  valid  against  tbe  public  and  tbe  Improve- 
menta  included  In  the  lease  were  not  Injured  or 
Interfered  with. 
B-  Tbe  obBbvetlon  of  xtxyigtMitn  hj  the 
repairing  of  a  bridge  over  a  river  la  re- 
plauiog  a  draw  span,  wblch  bridge  Is  maintained 
under  lawful  autbority.  arentcanorigbtofactioD 
in  favor  ot  partleB  entitled  lo  navigate  tbe  river. 
If  tbo  repairs  are  made  In  such  a  manner  as  not 
nnreaaonably  to  obelnict  the  uaviiatlon,  ai- 
thougb  It  wai  posBlble  to  tiave  opened  tbe  draw 
and  oonstructed  the  new  one  upon  the  edge  of 
the  river,  tbna  avoiding  all  obstruotlon  to  navi- 
gatlon,  but  wbiob  would  have  involved  uni«oeor>- 
atdo  delay  and  eipenaa. 

(Deoember  11, 168B.f 
A  PPEAL  by  plaintiff,  from  a  Judgment  of 
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■med. 


The  facta  as  found  are  sltiicd  in  tbe  opinion. 

Meitn.  Wright  A  HcElror  and  Alex. 
P.  HoHphrer  for  appellant. 

ifeun.  JoIiB  Mason  Brovmand  George 
M.  D«,Tie  for  appellee. 

Holt.  J.^  delivered  the  opinion  of  tbe  court: 

Tbe  IjCCislatuie  of  Eentiieky  chartered  tlie 

Uemphia, I'educali  &  KorUiem  Raitroud  Coiu- 


■,  WtiBe: 


&  R'Bridce  coTm  U.  B.  IB'How.  Gi8"ai  L  ed.  mJ. 
In  the  ezerolsB  of  Its  original  Jurisdiction,  tbe  su- 
preme court  nutv.  on  complaint  by  a  Btute  ot  the 
erection  otalHfdge,  refer  tbo  oa*e  to  a  master  to 
tahoproof.  Pa.  v.WheeUnaAB.  Bridge  Co.  WU. 
B.  •  How.  MT  (U  L.  ed.  2U).  In  •  suit  brought  In  a 
federal  court,  where  JurMloUon  depeoda  on  dti< 
lensblpof  the  parties,  for  tbe  abatament  of  a  bridga 
aoroM  a  nav^nble  river  wbloh  la  tbe  boundary  of 
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upon  the  flppellant,  the  Green  &  Barren  River 
Kavigation  Company,  a  lessee  from  the  State 
under  an  Act  approved  March  0,  186S,  of  the 
locks,  dams  ana  other  iniprovemeDts  erected 
by  it  upon  Green  and  Barren  Rivers,  and  the 
owner  of  a  line  of  steamboats  plving  upon  these 
waters  between  Bowling  Green,  in  ibis  State, 
and  Evansville,  Ind. 

There  is  no  complaint  of  want  of  proper  no- 
tice. Accordingly  the  railroad  company,  over 
Uie  protest  of  the  navigation  company,  closed 
the  draw  span  by  the  erection  of  false  work 
under  it,  and  it  tlius  remained  until  January  22, 
1884,  a  period  of  forty-seven  days.  Ko  unnec- 
essary time  was  consumed,  however,  in  the 
erection  of  the  work,  and  during  fifteen  of  the 
forty-seven  dovs  navigation  was  prevented 
upon  the  appellant's  line  by  ice  in  the  Ohio 
River. 

The  lower  court  in  its  finding  of  facts  found 
that  the  obstruction  of  navigation  might  Lave 
been  altogether  avoided  by  tlirowing  open  the 
draw  span,  and  erecting  the  false  work  along 
the  river  bank,  upon  tbe  edge  of  which  the 
draw  pier  stood.  Doubtless  this  would  have 
been  possible;  but  it  would  not  only  not  bave 
servea  the  railroad,  but  have  been  an  unusual 
mode  of  erecting  such  structures,  requiring 
more  time  for  its  completion,  and  involving  60 
nor  cent,  or  at  least  a  much  mater,  cost. 
While  the  navigation  was  thus  obstructed  the 
navigation  company  continued  the  operation  of 
its  line,  save  when  prevented  by  ice,  by  running 
one  of  its  boats  upon  the  upper  and  the  otber 
upon  tbe  lower  end  of  it,  ana  by  transferring 
its  passengers  and  freiirht  from  one  boat  to  tlie 
otbcr  over  the  deck  of  a  barge  anchored  under 
tbe  bridge.  It  brougbt  tLis  action  to  recover 
damages   consequent   upon   the   obstruction. 


The  lower  court  found  that  it  caused  one  of  tba 
appellant's  boats  to  remain  idle  and  partially 
manned  at  Rockport  during  the  dosing  of  the 
span,  at  an  expense  of  $1,685.25. 

We  fail  to  understand  why  this  was  either  a 
necessary  or  a  reaiK)nab1e  result  The  bridge 
was  not  far  from  the  middle  point  upon  its  line 
of  navigation.  It  seems  to  us  that  one  boat 
could  have  been  constantly  plying  between  the 
bridge  and  one  end  of  tlie  line,  and  the  other 
between  the  bridge  and  the  other  end,  the  two 
meeting  at  the  bndge,  thus  avoiding  the  deten- 
tion of  one  boat  at  the  bridge  while  tlie  other 
went  from  it  to  the  otber  end  of  the  line  and 
returned.  As  it  avus  a  fi nding  of  fact,  however, 
we  will  regard  it  as  well  founded.  The  Judge 
below  also  found  that  a  reasonable  rent  of  tlie 
bargp,  etc.,  was  $1,651,  thus  fixing  the  entire 
damage  at  something  over  $8,000;  but  he  dis- 
missed the  claim,  upon  tbe  sround  that  the  l^g* 
islative  grant  to  the  railroad  companjr  to  mt& 
the  improvement  was  Talid,  and  that  it  in  doing 
80  had  kept  within  its  terms. 

The  Green  and  Barren  Rivers  are  navigable 
streams,  and  entirely  within  the  boundary  of 
this  State.  Tbey  are  public  highways  by  nat- 
ure or  of  common  rigbt.  Tbey.  exist  by  com 
mon  law,  and  the  public  can  onlv  be  deprived 
of  their  free  use  by  legislation.  Although  they 
are  national  as  well  as  state  highways,  and 
besides  serving  the  purposes  of  mternal  oom* 
merco  also  facilitate  commerce  between  tbe 
States,  vet  it  is  well  settled  that  in  the  abaenoo 
of  legislation  under  that  clause  of  tbe  Constita* 
tion  of  tbe  United  States  giving  to  Congress  the 
power  to  regulate  commerce  between  tbe  Stat  A, 
a  State  has  plenary  power  over  a  navigable 
stream  altogether  within  its  borders.  In  such 
a  case,  unUl  Congress  intervenes,  ^e  Lcgisb^ 


on  navigation.  Hamilton  v.  Vioksbujv,  8.  &  P.  B. 
Co.  UO  U.  8. 2H0  (80  L.  ed.  8BB).  An  Act  of  Ck>Uffros8, 
admitting  a  State,  whiob  provides  that  a  river  shall 
be  a  common  highway  and  forever  fi-ee,  docs  not 
affect  the  power  of  the  State  in  respect  to  bridges 
over  it.  Humiltoo  v.  Vicksburg,  8.  ft  P.  U.  uo. 
wiilfTfu  Tlie  erection  of  a  bridge  over  the  Wil- 
lamette River  at  Portland  is  not  a  \  iolation  of  the 
AdroUsion  Act  of  Oregon.  Willamette  Iron  Bridge 
Co.  V.  Hatch,  U»U.R.  1  '81  L.  ed.(129).  A  bridge 
otmstniuted  over  a  navigable  river,  in  accordnnoe 
with  the  legishitlon  of  both  the  State  and  Federal 
Governments,  must  be  deemed  a  lawful  structure, 
however  much  it  may  interfere  with  the  public 
right  of  navigation.  Miller  v.  Mayor  of  N.  Y.  109 
U.  S.  885  (27  L.  ed.  071).  Under  tlie  Ubode  island  Act 
authorizing  the  oonstmotlon  of  a  bridge  over  a 
river.  In  such  place  and  manner  as  commissioners 
night  determine,  they  could  erect  a  bridge  high 
atx)ve  tbe  river,  and  extending  beyond  the  ounk  to 
an  tivenue,  there  establishing  an  abutment.  Sulli- 
van V.  Webster,  6  New  Bng.  Rep.  831,  H.  L  Index 
Bli,  88.  TheSttitutes  of  New  Yoric  authorize  boards 
of  supervisors,  upon  tbe  application  of  one  town 
legally,  to  require  a  stream  forming  the  boundary 
between  two  towns  to  \je  bridged  at  the  Joint  ex- 
pense of  said  towns,  and  compelling  each  town  to 
raise  money  to  pay  its  share  of  the  exi>en8e  by  an 
issue  of  bonds.  Kir Ic wood  v.  Newburg,  i5  Hun,  833, 
12  N.  Y.  S.  K.  4S0.  Whore  a  bridge  was  originaLy 
constructed,  and  has  for  a  numl)er  of  years  IxHsn 
maintained,  by  two  adjoining  towns.  up<m  a  hlirh- 
wav  running  along  the  line  between  the  towns.  It 
Istne  duty  of  both  towns  to  keep  it  in  repair;  and 
both  are  liable  for  Injuries  susi  at ned  by  reason  of 
its  tieing  out  of  repair.  Getty  v.  Uamlin,  46  Hun, 
1, 11  N.  Y.  S.  U.  fNS. 

Haarttad  bridu^  over  naviaaf>1e  rtreams.  Where  a 
railroad  company  has  been  granted  tbe  right  to 
build  ti  brid^ovcr  a  navigable  Ptrenm,  the  proper 
and  nece»4urv  reiJuir  of  such  bridire  without  negli- 
gence t-nn  not  subject  the  com  pnny  to  liability  for 
aamagcwcauaed  tliereby;  and  injuries  BulTcred  by 
tbe  driving  of  piling  1b  the  making  ol  such  repoiis, 
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by  a  person  rafting  the  logs  on  the  stream,  is  dant" 
num  dbague  itifuria,  O  ntral  Trust  Co.  v.  Wabash 
etc.  B.  Go.  8S  Fed.  Bep.  600.  A  railroad  company 
chartered  in  another  State  mav  be  obliged,  by  tbe 
condition  of  a  state  statute  which  recognizes  ft  as  a 
corporation  of  that  State,  to  construct  and  muin« 
taln  a  drawbridge  in  the  channel  of  a  river  which 
Is  crossed  by  the  company*S  road,  on  the  line  be- 
tween two  States.  New  Orleans  etc  B.  Go.  v.  Miss, 
m  U.  &  12  (2B  L.  ed.  019).  If  bv  the  Act  of  the  Gov- 
ernment subsequent  to  the  building  of  the  bridge. 
or  by  any  other  means  not  within  the  control  of 
the  company  erecting  the  bridge,  the  currents  were 
so  radically  changed  as  to  materially  obstruct  the 
navigation  and  make  the  passage  of  the  draw  dan- 
gerous. It  would  have  been  incumbent  on  the  liridgs 
company  to  ciiange  the  piers  in  conformity  to  toe 
new  condition  of  things;  but  If  tbe  change  In  tha 
current  to  the  draw  by  the  excavation  was  slight^ 
the  failure  to  exercise  proper  sIeIII  in  such  erection 
will  constitute  such  negligence,  though  ever  so 
much  care  is  used  In  Its  erection.  The  failure  to 
build  the  bridge  in  the  manner  prescribed  by  law 
Is  negligence  ner  Ke.  St  Louis  ft  St.  P.  Packet  Oo. 
V.  Keokuk  &  H.  Dridge  Co.  81  Fed.  Bop.  75&.  Where* 
t)efore  a  bridge  over  a  navigable  stream,  author- 
ized under  a  general  Act,  was  built,  a  canil  was  or- 
dered by  the  Government  to  be  constructed.  It 
became  the  duty  of  the  bridge  company  to  plan  and 
build  their  bridge  with  reference  to  the  canal 
through  which  tlie  principal  trafDc  of  tlie  river 
would  pass;  liut  the  company  wore  only  lequirod  to 
use  reasonable  diligence  and  skill  In  forming  and 
executing  their  plans,  and  were  not  required  to 
foresee  and  absolutely  anticipate  the  effect  upon 
the  current  of  the  river  of  a  factor  not  yet  in  cx- 
Isteni'e:  and  If  the  piers  of  the  bridge  were  made 
puniilel,  as  far  as  possible,  with  the  currents  of  the 
river  and  the  nei*essities  of  tlie  canal,  Vlth  the  re- 
sult that  the  passage  of  the  draw  is  reasonably  safe» 
negllTonoe  cannot  ne  imi»ute«l  lo  thecompiiny.  fit* 
Louis  &  Hi.  P.  Pncket  Co.  v.  Keokuk  *  fi.  Bridge 
Co.  81  Fed.  Uep.  74*3. 
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tare  of  the  ^tate  is  soTereign.  It  may,  as  to 
such  a  stream,  and  in  the  abseDce  of  national 
l^ishition,  enact  a  law  which  incidentally  may 
have  a  material  influence  upon  commerce  be- 
tween the  States.  Such  a  river  is  not  ouUide 
of  state  jurisdiction  so  long  as  Congress  does 
not  interfere.  The  mere  grant  of  the  power  to 
the  national  I/Cgislature  to  regulate  commerce 
between  the  States  is  not  per  se  an  inhibition 
upon  state  legislation  as  to  a  navigable  river 
entirely  within  its  boundary.  It  is  quite  proper 
that  it  should  in  such  a  case  regulate  its  internal 
commerce  as  a  part  of  its  internal  police. 

The  Supreme  Court  of  the  United  States, 
makinff  upon  this  subject  in  the  case  of  Ham- 
iUan  T.  Viekdmrg  Uailroad  Company,  119  U.  S. 
280  [80  L.  ed.  893],  said:  "  As  has  often  been 
said  by  this  court,  bridges  are  merely  connect- 
ing links  of  turnpikes,  streets  and  railroads; 
and  the  commerce  over  them  may  be  much 
greater  than  that  on  *  the  streams  which  they 
cmea.  A  break  in  the  line  of  railroad  commun- 
ication from  the  want  of  a  bridge  may  produce 
much  greater  inconvenience  to  the  public  than 
the  obsti  uciion  to  navinition  caused  by  a  bridge 
with  proper  draws.  In  such  cases  the  lo<»l 
BQthority  can  best  determine  which  of  the  two 
modes  of  transportation  shall  be  favored,  and 
how  far  either  should  be  made  subservient  to 
the  other." 

We  regard  it  as  now  settled  beyond  question 
that  a  Stdte  Legislature  may  at  least  authorize 
the  building  of  a  bridge  or  other  structure 
tending  to  obstruct  the  navigation  of  a  naviga- 
ble river,  which  is  altogether  within  its  own 
boundary;  and  it  is  only  when  Congress,  by 
virtue  of  the  constitutional  provision,  acts  as  to 
such  obstructions  that  its  will  must  be  obeyed 
so  far  as  may  be  necessary  to  insure  free  nav- 
igation. mat»n  V.  Black  Bird  Creek  Marih 
Co.  27  U.  S.  3  Pet  245  [7  L.  ed.  4121;  CardweU 
V.  American  River  Bridge  Co.  118  U.  S.  205  [28 
L.  ed.  959J;  Northern  Transn,  Go,  v.  Chicago, 
99  U.  S.  685  [25  L.  ed.  8C6];  Eamilton  v. 
VickAurg  R,  Co,  eupra.  In  fact,  many  of  the 
cases  hold  that  the  obstruction  may  ^o  to  the 
extent  of  entirely  destroying  the  navigation  of 
the  stream. 

The  appellant  contends,  however,  that  it 
stands  in  a  different  attitude  from  the  general 
public  as  lo  the  right  of  the  State  to  obstruct 
Green  River,  or  to  authorize  it  to  be  done  by  the 
building  or  repairing  of  a  bridge.  It  insists 
that  the  Legislature  bad  no  ri&:ht,  after  making, 
and  during  the  continuance  of,  the  thirty  vears' 
lease  to  it,  to  pass  any  law  repealing  or  abridg- 
ing the  privil^^es  conferred  by  it,  because  to  oo 
■o  would  impair  the  obligation  of  the  contract; 
and  that  the  State  cannot  obstruct  its  navigable 
streams,  or  authorize  it  to  be  done,  if  Con:;ress 
has  legislated  as  to  it  under  the  commerce 
dause,  or  if  to  do  so  would  violate  a  contract 
made  by  the  State  with  an  individual  or  a  cor- 
poration. It  becomes  neeessarv,  therefore,  Co 
ascertain  what  rights  the  appellant  did  in  fact 
acquire  by  its  lease. 

The  rights  of  the  parties  to  this  controversy 
•re  not  to  be  determined  by  the  relative  impor- 
tance of  river  or  railroad  transportation  to  the 
commerce  of  the  country.  We  have  no  ri^ht 
to  compare  benetits,  or  contrast  injuries. 
Whether  one,  and,  if  so,  which  one,  is  to  be 
subservient  U>  the  other  ia  a  question  addressed 
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to  the  Legislature,  and  not  to  the  judiciary. 
Prior  to  March  9,  1808,  the  State  bad  Improved 
the  navigation  of  Green  and  Barren  Rivers  by 
means  of  locks  and  dams,  and  tolls  were 
charged  for  their  use.  The  money  thus  re- 
alized proved  inadequate  to  maintain  and  oper- 
ate the  improvements,  and  the  enterprise  was 
a  losing  one  to  the  State.  The  Legislature,  by 
an  Act  of  the  dale  last  named,  incorporated  the 
appellant,  and,  in  the  language  of  the  second 
section  of  the  Act,  leased  to  it  the  "  Green  & 
Barren  River  line  of  navigation,  and  their  trib- 
utaries, together  with  the  grounds,  bouses, 
waterworks,  rents,  profits,  tools,  machinery, 
implements  and  appurtenances,  and  all  the 
franchises  thereunto  belonging  or  appertain- 
ing." 

The  Act  requires  the  company  to  keep  "  the 
line  of  navigation"  in  repair,  and  to  permit  all 
water  craft  to  navigate  the  rivers  upon  the  pay- 
ment of  certain  rates  of  toll  prescribed  by  it. 
The  constitutionality  of  this  Act,  and  the 
validity  of  the  lease  based  upon  it,  were  main- 
tained by  this  court  in  the  two  cases  of  Meliey* 
nolds  V.  Smailhotue,  8  Bush,  447;  and  Sinkino 
Fund  Comre.  Y,Oreen  Navigation  Company,  79 
Ky.  78. 

What,  then,  was  the  extent  of  the  property 
right  thus  acquired  by  the  appellant?  Mani- 
festly it  did  not  confer  upon  it  an  exclusive 
right  of  navigation.  It  was  not  a  lease  of  tbo 
rivers  themselves.  The  company  did  not  dur- 
ing the  term  of  the  lease  acouire  such  a  right 
in  them  as  it  would  have  obtained  under  a  lease 
of  a  canal  or  turnpike.  The  public  had  a  nat- 
ural right  to  use  them  before  the  State  improved 
them.  They  were  not  the  subjects  of  private 
ownership.  The  company  acquired  no  exclu- 
sive right  of  fishing  in  them,  or  usinc:  the  water 
for  motive  or  irrigat ing  purposes.  What,  then, 
was  intended  by  the  expression  "  line  of  navi- 
gation," as  used  in  the  Act?  The  history  of 
toe  matter,  and  the  existing  circumstances,  will 
serve  to  explain  it. 

The  rivers  themselves  were  navigable  streams, 
open  to  public  use  by  common  right.  The 
State  had,  however,  erected  locks  and  dams, 
and  other  subsidiary  improvements.  Tolls 
were  being  charged  for  their  use.  by  the  State,r 
when  the  lease  was  made.  These  improve- 
ments belonged  to  it,  and  not  to  the  pulAic  by 
any  common  right.  They  constitute  its  line  of 
navigation;  and  it  leased  what  belon^i^d  to  it  in 
its  corporate  capacity,  as  distinguisiied  from 
what  was  subject  to  public  use  under  common 
right.  Properly  speaking,  these  improvements 
were  all  the  State  had  to  lease;  and  although 
the  grant  should  be  construed  strictly,  yet  a  fair 
interpretation  of  the  Act  of  the  LegiRlature  con- 
fines its  operation  to  the  property  of  the  State. 
The  fourth  section  requires  the  company  '*  to 
use  due  diligence  in  Keeping  up  said  Imc  of 
navigation  in  good  repair."  These  words  cer- 
tainly refer  to  the  improvements  only,  and  aid 
us  in  reaching  a  conclusion  as  to  what  was 
meant  by  the  words,  "the  line  of  naviga- 
Uon." 

The  company  acquired  no  peculiar  right  in 
the  navigation  of  these  rivers  under  its  lease. 
As  to  it  the  appellant  occupied  the  same  atti- 
tude as  the  general  public;  and  as  none  of  tbe 
improvements  have  been  injured  or  inrprfpr^^d 
with,  and  as  the  license  to  bridge  the  river  was 
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Talid  against  the  public,  it  results  that  the  ap- 
pellant cannot  complain  if  the  appellee  in  re- 
pairing its  bridge  has  kept  within  the  erant. 
It  is  not  a  case  of  two  interfering  franchises, 
because  the  contract  between  the  State  and  the 
navigation  company  invested  the  latter  with  the 
exclusive  proprietorship,  during  the  lease,  of 
the  improvements  only,  and  not  the  navigation 
of  the  river. 

This  court,  in  effect,  so  held  in  the  case  of 
Green  Navigation  Company  v.  Palmer^  88  Ky. 
046,  and  it  is  unnecessary  to  consider  the  ques- 
tion of  the  power  of  the  State  to  barter  away 
the  control  of  its  navicrable  streams,  which  is  a 
part  of  its  internal  police  power,  because  it  has 
not  attempted  to  do  so  in  this  instance.  It  is 
reasonable  to  suppose  that  the  parties  so  under- 
stood the  contract.  If  the  bridge  had  not  been 
constructed  when  the  lease  was  made,  then  the 
acquiescence  of  the  appellant  in  its  construc- 
tion under  legislative  grant,  and  the  knowl- 
edge that  it  would  necessarily  need  repair, 
show  how  it  regarded  the  contract.  Upon  the 
other  band,  if  it  had  already  been  constructed, 
then  the  companv  knew  that  its  repair  and  re- 
newal would  follow  aa  a  duty  to  the  traveling 


public,  and  ns  necessary  to  Its  con^onlenoe  and 
safety;  and  it  is  unreasonable  to  suppose  tliat 
the  parties  intended  to  enter  into  a  contract  for 
bidding  such  repair. 

The  work  was  done  at  a  season  of  the  year 
when  it  was  likelv  to  interfere  with  navigation 
the  least.  Ample  notice  was  given  that  it 
would  be  done,  and  it  was  done  as  expeditious- 
ly as  possible.  In  fact  it  is  not  claimed  that 
there  was  any  unreasonable  delay,  or  that  the 
obstruction  continued  lonerer  than  was  neces- 
sary. It  is  plain  that  nothing  was  done  negli- 
^ntly  or  wantonly,  but  that  the  appellee  acted 
m  ^ood  faith,  and  with  proper  precaution. 
While  is  was  possible  to  have  opened  the  draw 
and  constructed  the  new  one  upon  tbe  edge  of 
the  river,  and  thus  have  avoided  all  obstruction 
to  navigation,  yet  the  railroad  company  was  not 
required  to  take  an  unusual  course  in  construct- 
ing its  improvement,  and  one  which  would  in- 
volve unreasonable  delay  and  expense.  It  was 
done  in  such  a  manner  as  "  not  unreasonably 
to  obstruct  the  navigation;"  and  the  appellee  u 
entitled  to  the  protection  of  the  rule  of  dattk' 
num  absque  injuria. 

Judgment  affirmed. 
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*l.Wheii  a  buildlnff  contract  provided  that 
the  decision  of  tlie  arcnitect  should  be  oonoluslve 
on  the  question  whethttr  work  done  in  the  oourse 
of  the  erection  of  the  building  was  within  the 
specifications  or  not— held,  that  it  was  an  impli- 
cation indispensable  to  the  effectuation  of  the 
purpose  of  the  partieB  that  such  decision  should 
be  an  honest  one. 

t,  Frand  In  the  decision  of  the  arbiter  may 

be  set  up  In  a  suit  on  the  contract  in  avoidance  of 
his  decision,  even  tbougrh  it  does  not  appear  that 
the  party  who  would  benefit  by  it  has  ooUuded. 

(IfaijPle,  J.,  dbsMtts.) 

(December  10, 1888.) 

CASE  certified  from  the  Circuit  Court  for 
Union  County  (Van  Syckel,  J,),  Judgment 
far  plaintiff  on  demurrer. 

Statement  by  Beasley,  Oh,  J,: 

The  declaration  was  founded  on  a  building 
contract,  under  seal,  whereby  it  was  allegea 
the  plaintiff  agreed  to  "erect  and  finish"  a  cer- 
tain dwelling-house  "agreebly  to  the  drawings 
and  specifications  by  Oscar  8.  T.,  architect, 
within  the  time  aforesaid,  in  a  good,  workman- 
like, and  substantial  manner,  to  the  satisfac- 
tion, and  under  the  direction,  of  said  architect, 
to  be  testified  by  a  writing  or  certificate  under 
the  hand  of  said  architect;  that  the  plaintiff 
was  to  furnish  all  materials,  etc. ;  and  that  for 
his  work  and  materials  he  was  to  be  paid  the 
sum  of  $6,060;  that,  if  the  defendant  requested, 
alterations,  additions  or  omissions,  at  a  reason- 
able valuation,  were  to  be  deducted  from  or 

*Head  notes  by  Bbastxt,  Ch,  J*. 
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I  added  to  the  contract  price;  that  the  defendant 
did  request  certain  alterations  (which  were 
specified),  which  were  made,  to  the  value  of 
$600;  that  it  was  further  provided  that,  in  case 
of  a  dispute  arising  as  to  the  true  conslruclion 
or  meaning  of  the  drawings  or  specitications.  the 
said  architect  was  to  decide  the  same,  who^ 
decision  should  be  final  and  conclusive. 

Full  performance  on  the  part  of  the  plaintiff 
is  alleged.  The  breach  is  that  the  said  archi- 
tect "willfully  and  fraudulently  decides  that 
the  aforesaid  alterations,  deviations  and  addi- 
tions are  within  the  tnie  construction  of  said 
drawings  and  specifications  referred  to  in  the 
said  contract,  and  that  the  plaintiff  is  not  en- 
titled to  be  paid  the  fair  and  reasonable  value 
thereof,  and  willfully  and  fraudulently  with- 
holds from  the  plaintiff,  and  refuses  to  sign. the 
certificate  requured  by  said  contract  for  the 
fifth  and  last  payment  called  for  thereby;  which 
fraudulent  and  willful  decision  of  the  architect, 
and  fraudulent  and  willful  withholding  of  the 
said  certificate,have  been  brought  to  the  iLnowl- 
edge  of  the  said  defendant  by  the  said  plaint- 
iff, but  the  said  defendant,  though  often,"  etc., 
"hath  not  paid  the  said  sum  of  $600,"  etc. 

This  count  was  demurred  to,  and  the  issue 
thus  raised  was  certified  for  the  opinion  of  the 
supreme  court. 

Mr,  Craiif  A.  Marsh*  for  defendant,  for 
the  demurrer: 

The  production  of  the  certificate  of  the  archi- 
tect is  made  a  condition  precedent  by  the  con- 
tract sued  on. 

See  Barton  t.  Hermann^  11  Abb.  Pr.  K.  8. 
870;  Morgan  v.  Bimie,  0  Bing.  672;  Westwood 
V.  Secretary  of  State  for  India,  11  Week.  Rep. 
261,  7  L.  T.  N.  8. 786. 

The  condition  precedent  being  shown  by 
plaintiff's  own  pleading  not  to  have  been  per- 
formed, action  cannot  be  maintained. 
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Morgan  v.  Bimie,  9  BiDg.  672;  Byrne  v, 
SUterB  of  Charity,  45  N.  J.  L.  218;  Westwood 
V.  Secretary  of  State  for  India,  11  Week.  Kep. 
261. 

Tbe  allegation  of  fraud  on  the  part  of  the 
architect  does  not  dispense  with  the  necessity 
of  performance  of  the  condition  precedent. 
The  builder  may  compel  the  architect  to  de- 
liver the  certificate  by  bill  in  equity,  or  he  may 
sue  him  for  the  fraud.  Even  if  the  defendant 
were  a  party  to  the  alleged  fraud  it  would  be 
more  logiciu  to  sue  the  ^iliy  parties  for  the 
tort  or  to  proceed  in  equity  to  compel  the  pro- 
duction of  the  certificate;  and  in  the  absence  of 
any  direct  precedent  on  the  point  in  this  State, 
that  rule  should  be  adopted  in  preference  to 
the  illogical  rule  obtaining  in  some  States  where 
courts  of  equity  and  of  law  are  combined,  and 
the  code  ^stem  of  pleading  prevails. 

Kimberley  v.  Dick,  L.  R.  18  Eq.  1;  Pawley  v. 
TumbuU.  8  Giflf.  70:  Ormee  v.  Beadel,  2  Gifif. 
166,  citeci  in  note  to  At  well  v.  Atwell,  1  Moak, 
584:  miner  v.  Field,  5  Exch.  829. 

The  plaintiff  must  show  either  performance 
of  the  condition  precedent,  or  that  the  defend- 
ant wrongfully  prevented  such  performance  by 
his  willful  or  fraudulent  act. 

Bishop,  Cont.  §S  586, 1422;  Hinds  v.  Benry, 
86  N.  J.  L.  828. 

Respecting  building  contracts,  Addison  clear- 
ly recognizes  the  principle  contended  for:  that 
where  the  certificate  is  withheld  there  must  be 
shown  the  collusion  of  the  employer,  to  entitle 
the  builder  to  recover  on  the  contract. 

Add.  Cont.  Morgan's  ed.  p.  895,  g  861,  Ab- 
bott &  Wood's  ed.  p.  578.  See  also  Clarke 
V.  Wateon,  18  C.  B.  N.  8.  278;  MeAndrewe  v. 
Tippett,  89  N.  J.  L.  109;  Byrne  v.  Sisters  of 
Okanty,  45  N.  J.  L.  218. 

If  the  plaintiff  has  any  cause  of  action  it  is 
in  tort  for  the  fraud. 

6  Wail's  Act.  &  Def .  p.  515,  §  5  and  cases 
cited;  Bd.  db  ff.  Canal  Co.  v.  Pa.  Coal  Co.  50 
N.  Y.  250. 

Mr.  Edward  M.  Colie,  for  plaintiff,  contra: 

Collusion  by  the  owner  is  not  necessary— the 
fraudulent  and  willful  withdrawing  of  the  cer- 
tificate by  the  architect  is  sufficient  to  charge 
the  owner 

Byrne  t.  Sisters  of  CJiarity  of  St.  Elizabeth, 
45  N.  J.  L.  214,  relied  on  by  defendant,  does 
not  decide  the  question. 

Any  confusion  that  exists,  as  to  the  law,  re- 
sults from  statements  of  text  writers;  notably,  2 
Addison,  on  Contracts,  8d  Am.  ed.  §  861,where 
the  law  is  stated  to  be:  "But  the  employer  is 
not  responsible  for  any  misconduct  of  the  archi- 
tect or  surveyor  in  refusing  to  certify,  not 
brought  about  by  his  instrumentality  or  in- 
terference," citing  Clarke  v.  Watson,  18  C.  B. 
N.  8.  278;  bat  the  statement  is  not  supi)orted 
by  the  citation. 

Fraud  on  the  part  of  an  engineer  or  archi- 
tect who  was  to  certify  ns  to  the  performance 
of  a  contract,  as  a  condition  precedent  to  a  re- 
covery, will  allow  the  c(;ntractor  to  qjcover, 
upon  proof  of  the  quantity  and  value  of  the 
work  done. 

Lynn  v.  Bait.  A  0.  B.  Co.  60  Md.  404.  45 
Am.  Rep.  741;  Bait,  d  0.  U.  Co.  v.  Polly, 
14  Gratt.  447;  \Vil»m  v.  Ttn-k  d  M.  L.  R.  Co, 
11  GUI  &  J.  58;  BdU.  &  0.  R.  Co.  v.  R^sley,  7 
Md.  297;  Hudson  y.  McCartney,  83  Wis.  881. 
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See  also  2'etz  v.  Butterfleld,  54  Wis.  242;  Snell 
V.  Brown,  71111. 133j  Schenkev.  RoweU,  7  Daly, 
286;  T/iomas  v.  Ifleury,  26  N.  Y.  26;  Boioery 
Nat.  Bank  v.  New  York,  63  N.  Y.  839;  Martin 
V.  Leggett,  4  E.  D.  Smith,  255;  Batchdor  v. 
Kirkbride,  26  Fed.  Rep.  899;  and  Ornies  v. 
Beadel,  2  Giif .  166. 

Beasley*  Ch,  J.,  delivered  the  opinion  of 
the  court: 

A  comprehension  of  the  facts  stated  in  the 
summary  of  the  declaration  prefixed  to  this 
opinion  will  make  it  manifest  that  the  question 
to  be  decided  is.  Can  the  defendant  cheat  the 
plaintiff  by  due  course  of  law?  The  cjise,  in 
brief,  is  this:  the  plaintiff  has  done  work  for 
tbe  defendant  to  the  value  of  $600,  which 
work  was  additional  to  that  specified  in  the 
written  contract.  The  money  was  payable  on 
the  certificate  of  the  architect,  whose  decision 
was  to  be  final  Such  arcliitt'Ct  fraudulently 
decided  that  the  work  in  question  was  not  aa- 
ditional,  but  was  embraced  in  the  contract; 
and,  the  defendant  being  notified  of  the  facts, 
refused  to  pay  the  demand.  As  the  demurrer 
confesses  the  truth  of  this  statement,  it  will  be 
observed  that  the  defendant  stands  now  before 
the  court,  saying:  "I  admit-that  this  money  is 
due  for  additional  work;  I  admit  that  the  archi- 
tect fraudulently  certifies  to  the  contrary;  and 
I  claim  that,  by  a  correct  application  of  legal 
principles,  I  have  the  right  to  take  advantage 
of  this  fraud,  and  to  appropriate  to  myself  the 
moneys  that  are  its  fruits."  The  inouiry  is. 
Does  the  law,  in  reality,  justify  this  unmoral 
attitude? 

It  should  be  premised  to  the  incjuiry  that,  if 
this  action  will  not  lie,  neither  will  any  action 
lie  against  the  defendant  founded  on  the  facts 
statS.  either  at  law  or  in  equity.  As  such  a 
result  would  be  one  much  to  be  deprecated, 
and  would  stand  as  a  blot  on  the  Jurisprudence 
of  the  State,  it  would  seem  that  the  most  cogent 
reasons  should  be  forthcoming  to  afford  a  satis- 
factoiy  answer  to  the  interrogatory,  Why  should 
a  man  be  permitted  to  take  advantage  of  the 
fraud  of  another?  The  only  known  reply  is 
that  the  plaintiff  has  covenanted  to  that  enect; 
that  he  has  agreed  that  the  action  of  the  archi- 
tect, whether  honest  or  dishonest,  shall  be  con- 
clusive. 

It  is  proper  to  say,  in  limine,  that  it  is  not 
by  any  means  deemed  certain  that  this  contract, 
if  to  be  read  in  the  sense  Just  specified,  is  sua- 
tainable  in  law.  It  is  assumed  that  a  man  cannot 
contract  that  he  himself  may  commit  a  fraud. 
For  example,  this  defendant  could  not  have 
agreed  that  this  money  should  not  be  payable 
except  on  his  own  written  certificate,  and  that 
he  might  fraudulently  withhold  such  certificate. 
If  such  a  stipulation  would,  as  it  is  thought,  be 
expunged  from  the  instrument  on  grounds  of 
public  policy,  how  can  the  party  legally  stipu- 
late that  another  may  commit  this  same  crime 
for  him? 

The  capacity  of  parties  to  a  contract  to  pro- 
vide that  one  or  the  other,  as  the  case  turns  out, 
may  be  cheated,  does  not  appear  to  be  a  facul- 
ty requisite  in  the  transaction  of  an  v  legitimate 
business;  while,  at  the  same  time,  its  existence 
is  palpably  offensive  to  good  morals,  and  con- 
sequently may  well  be  said  to  be  adverse  to  the 
public  welfare.    The  consequence  is  that  it  is, 
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fn  my  opinion,  doubtful  whether  such  an  agree- 
ment can  be  legally  made;  but  it  is  not  deemed 
necessary  to  pursue  the  inquiiy,  inasmuch  as, 
by  proper  rules  of  construction,  applied  to  the 
facts  set  forth  in  this  record,  the  proper  con- 
dusion  is  that  the  contract  existing  between 
these  parties  does  not  contain  this  stipulation 
80  hiehly  questionable.  The  inquiry  is,  'What 
did  tuese  parties  mean?  Did  the/  intend,  or, 
by  reason  of  the  lani^uage  employed,  must  it  be 
conduded  de  jure  that  they  intended,  to  be 
bound  by  the  award  of  the  architect,  even 
though  such  award  was  the  creature  of  fraud? 

The  clause  thus  referred  to  is  in  the  common 
form  that  has  long  been  in  frequent  use,  and 
yet  it  may  be  safely  said  that  it  is  most  im- 
probable that  it  would  have  been  adopted  in  a 
single  instance,  if  it  had  expressed  in  plain 
terms  the  meaning  that  it  is  now  contended 
lies  latent  in  its  expressions.  It  is  hard  to  be- 
lieve that  any  self-rcspectine  man  would  put 
his  name  to  an  agreement  Uiat  a  third  party 
might  do  in  his  favor  a  fraudulent  act;  nor 
does  it  seem  probable  that  to  the  ordinary  mind 
any  suggestion  of  so  extraordinary  purpose 
would  be  made  by  the  generality  of  the  ex- 
pressions of  this  clause  of  the  conlnict  under 
criticism;  and  this  last  is  an  imi)0i-tjint  consid- 
eration, for  it  is  truly  remarked  by  Chief  Jub 
ties  Gibson  in  Navigation  Company  v.  Moore, 
2  Whart.  491,  that  in  the  interpretation  of  con- 
tracts ^*The  best  construction  is  that  which  is 
made  by  viewing  the  subject  of  the  contract  as 
the  mass  of  mankind  would  yiew  it;  for  it 
may  be  safely  assumed  that  such  was  the  as- 
pect in  which  the  parties  themselves  yiewed  it." 

Tested  by  this  standard,  it  would  seem  to  be 
certain  that  the  construction  of  this  term  of  the 
contract  insisted  on  by  the  defense  in  this  case 
cannot  preyail. 

But  the  adverse  arj^ment  is  that  the  agree- 
ment of  the  parties  is  to  be  ascertained  from 
the  plain  language  used  by  them,  and  such 
agreement  is  to  be  enforced,  no  matter  what 
the  intention  may  have  been.     This  is  the 

general  rule,  beyond  a  doubt;  but  such  required 
teralism  is  not  to  be  pushed  to  the  preposter- 
ous length  of  requiring  that  by  its  operation 
the  general  intention  of  the  parties  as  evi- 
denced by  their  contract  itself,  shall  be  frus- 
trated or  peryerted,  either  in  whole  or  in  part 
The  terms  employed  are  «eroiinte,  and  not 
fMUiere^  of  a  perspicuous  intent;  they  are  to  be 
interpreted  so  as  to  subserve,  and  not  to  sub- 
yert,  such  intent 

As  an  illustration  it  plainly  appears  on  the 
face  of  this  instrument  that  it  was  the  evident 
ftnd  sole  purpose  of  the  provision  in  question 
to  provide  for  the  fair  and  definite  decision  of 
certain  matters;  and  it  is  now  said  that,  by 
force  of  the  terms  used,  the  decider  is  em- 
powered to  cheat  either  party  at  will ;  and  yet 
ft  is  obvious  that  the  existence  of  such  a  power 
in  the  agent  has  no  tendency  to  effectuate  the 
object  in  view,  but,  so  far  as  it  can  operate,  is 
destructiye  of  it.  The  stipulation  giving  the 
quality  of  finality  to  the  action  of  their  agent 
u  part  of  a  contrivance  of  these  parties  to  insure 
fair  dealing  between  them  in  certain  particu- 
lars; there  seems  to  be  no  reason  why  they 
should  impart  to  such  a  contrivance  a  fraudu- 
lent potency.  It  was  quite  reasonable  for  these 
parties  to  say  to  their  agent,  "Decide  honestly 
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between  us,  and  your  decision  shall  be  final;" 
but  it  was  utterly  unreasonable  for  them  to 
agree  to  abide  by  such  award,  if  it  were  fraud- 
ulent. 

For  my  own  part,  I  do  not  believe  that  in 
the  history  of  the  human  race  the  transaction 
has  occurred  in  which  a  man  has  consciously 
agreed  that  another  should  be  clothed  with  the 
power  to  cheat  him,  and  that  the  decision  of 
the  fraud  doer  should  be  conclusive  on  the  sub- 
ject; and  in  the  present  instance  such  a  stipu- 
Jntlon  can  be  constructed  only  by  an  abstract 
interpretation  of  the  conventional  terms;  for 
if  such  language  be  construed  as  a  part  of  an 
integer,  and  in  view  of  the  purpose  iu  hand, 
it  can  be  made  to  produce  no  such  result 
There  is  no  more  important  rule  of  construc- 
tion than  that  which  reouires  that  words  shall 
be  interpreted  in  the  reflected  light  of  the  con- 
text in  which  they  are  found;  and  appl^inc 
this  rule  to  the  case  in  hand,  it  is  not  perceived 
how  it  can  be  reasonably  said  that  these  parties 
haye  given  to  the  provision  in  question  that 
noxious  efficacy  that  is  sought  to  be  imparted 
to  it 

That  the  clause  under  discussion  cannot  be, 
out  and  out,  construed  literally,  appears  to  be 
undeniable.  This  and  similar  en^gemenls  are 
never  so  read.  Undoubtedly,  if  we  construe 
these  terms  with  entire  literalness,  the  builder 
is  required  to  produce,  before  he  can  claim  the 
money  due  him,  the  certificate  of  the  archiK^it 
There  are  no  exceptions  provided  for  nor  indi- 
cated, if  the  language  is  thus  alone  regarded. 
But  suppose  the  money  be  earned,  and  the 
architect  die  before  the  signing  of  the  cerufl- 
cate,  is  the  claim  lost  or  forfeited?  Such  a  re- 
sult, it  is  presumed,  would  not  be  claimed;  and 
yet  it  is  avoidable  only  in  one  way,  and  that  is, 
to  construe  the  terms  of  the  contract  reason- 
ably, as  applied  to  their  subject,  and  not  liter- 
ally. The  exception  can  stand  on  no  other 
ground  than  this,  for  the  maxium,  Actue  Dei 
neminifaeit  injuriam,  is  never  applied  in  vio- 
lation of  a  contract. 

Looking  to  the  letter  alone,  these  parties  have 
said  that  under  all  possible  circumstances  the 
certificate  shall  be  a  condition  precedent  to  the 
right  to  payment.  Admitting  this  as  the  true 
construction,  the  impossibility  of  the  perform- 
ance of  such  condition  would  not  avoid  it; 
and  that  such  an  effect  has  neyerbeen  judi- 
cially given  to  such  provisions  shows  conclu- 
sively that  they  haye  been  interpreted  accord- 
ing to  their  spirit,  and  not  in  gubseryience  to 
their  very  letter. 

And,  indeed,  in  my  view,  the  entire  legal 
course  that  has  been  pursued  in  the  construc- 
tion of  submissions  to  arbitration,  in  the  com- 
mon-law form,  can  be  explained  only  on  the 
ground  that  they  haye  been  construed  uherally, 
and  not  with  literal  narrowness.  In  all  these 
submissions  the  stipulation  is  in  the  most  un- 
qualified form  that  the  award  shall  be  final  and 
conclusive,  but  if  such  award  be  tainted  with 
fraud,  it  is  set  aside  on  the  application  of  the 
party;  \nd  yet  it  is  plain  that  such  party  could 
not  be  permitted  to  make  such  application,  if 
its  submission  is  to  be  read  by  its  letter,  and 
thu!«  made  to  mean  an  engagement  on  his  part 
to  abide  by  the  award,  whether  honest  or  dis- 
honest Iu  such  cases  it  has  never  been  pre- 
tended that  the  parties,  by  the  terms  of  tlici* 
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flabmiflskm,  reasonably  understood,  meant  any- 
thing of  the  kind.  The  |px)iinds  of  decision  in 
that  entire  class  of  cases  wonld  seem  to  be  pr»- 
dselj  applicable  to  the  present  case. 

Ab  another  illustration  of  the  principle  that 
a  literal  interpretation  is  out  of  place,  when  its 
adoption  will  run  counter  to  theexpressea  gen- 
eral object  of  the  contract,  refercDce  may  be 
made  to  the  familiar  case  of  clauses  so  frequent 
in  leases,  that  if  the  rent  is  in  arrear  for  a  cer- 
tain time  the  instrument  shall  become  void. 
In  all  these  instances  the  courts  have  declared, 
notwithstanding  the  literal  meaning  of  the 
terms,  that  the  lease,  on  the  happening  of  the 
event,  is  not  absolutely  vacated,  but  only  be- 
comes voidable  at  the  option  of  the  lessor. 

In  looking  to  the  authorities,  I  do  not  find 
that  the  pomt  in  question  has  ever  been  put 
under  the  consideration  of  any  of  the  courts  of 
this  State.  The  subject  was  not  discussed  nor 
considered  in  any  of  the  three  cases  cited  in  the 
brief  of  the  counsel  of  the  defendant  in  the  de- 
cision of  which  I  participated.  With  respect 
to  the  English  Law  touching  this  topic,  lam 
inclined  to  think  that  it  is  still  in  a  fluent  con- 
dition and  that  the  last  word  in  reference  to 
it  has  not  yet  been  spoken. 

In  Clarke  v.  WaUan,  18  C.  B.  N.  8.  278,  the 
allegation  was  that  the  arbiter  bad  "wrongfully 
and  improperly"  neglected  and  refused  to 
make  his  certificate— a  form  of  allegation  that 
manifestly  did  not  involve  the  (][uestion  of  fraud 
on  his  part — so  that  this  decision  has  no  place 
in  the  present  inquiry. 

Milner  v.  Field,  5  Exch.  829,  goes  beyond 
the  requirements  of  the  present  case,  for  it 
maintains  that  even  the  collusion  of  the  party 
in  the  fraud  of  the  arbiter  will  not  dispense 
with  the  production  of  the  tatter's  certificate. 
The  decision  of  the  court  is  contained  in  four 
lines,  and  has  no  reference  to  either  legal  prin- 
ciples or  authority;  and  in  ClarAs  v.  Wdtgon, 
just  referred  to,  which  was  decided  ten  years 
subsequently,  in  the  opinions  expressed  a  dif- 
ferent doctrine  is  stated;  and  in  BcUierburif  v. 
Vyse,  2  Hurl.  &  C.  41,  this  latter  view  appears 
to  be  the  one  sanctioned. 

Even  the  gross  misconduct  of  the  arbiter, 
without  the  imputation  of  fraud,  in  the  case  of 
Patoleif  V.  Turnlma,  7  Jur.  N.  8.  792,  was  de- 
clared by  V^ee-Chafieellar  Stuart  to  dispense 
with  the  production  of  the  certificates,  and  the 
payment  of  the  money  due  was  decreed  not- 
witlistanding  their  absence. 

This  attitude  of  the  authorities,  it  is  deemed, 
fully  justifies  the  remark  already  made,  that 
the  principal  question  has  not  been  definitely 
settled  by  the  courts  at  Westminster.  The 
matter  has  been  more  definitely  treated  by  the 
American  tribunals,  and  the  results  reached 
aeem  to  be  very  generally  in  accord  with  the 
views  propounds  in  this  opinion.  Of  this 
line  of  cases  the  following  are  leading  illustra 
tiona:  Bali.  dO.  ILCh.  v.  PbUy,  14  Gratt.  447; 
Lmtn  T.  Bali.  dO.  R.  Co.  60  Md.  404;  Herrick 
▼.  Belknap,  27  Vt.  678;  BneU  v.  Brawn,  71  111. 
188;  fPydMTv.  Meyen,  44  N.  T.  143;  Tfiomoi 
Y.  Fleury,  26  N.  Y.  26;  Borrery  Nat.  Bank  v. 
Nm>  York,  68  N.  Y.  886;  Mwrtin  v.  Leggett,  4 
E.  D.  Smith,  265. 

In  BaUHidor  t.  K%i}drrid6,  26  Fed.  Rep.  899, 
the  question  present  in  this  case  was  put  di- 
rectly in  question,  and  waa  pointedly  decide ; 
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for  the  inquiry  was  whether  the  plaintiff  was 
dispensed  from  producing  a  certificate,  if  it 
had  been  refused  by  the  fraud  of  the  arbiter 
without  collusion  with  the  defendant.  The 
lury  was  instructed  at  the  trial  by  Mr.  Ju9tio$ 
Bradley  that,  if  such  fraud  was  shown,  Uie 
plaintiff  was  entitled  to  recover,  and  that  rul- 
ing was  upon  reconsideration  declared  to  be 
right,  both  by  the  distinguished  judge  before 
whom  the  case  had  been  tried,  and  by  his  ps- 
sociate,  Mr,  Judge  Nixon.  This  case  in  itself 
is  of  great  weight,  and  appears  to  be  supported 
by  the  general  current  of  American  authority. 
Nor  does  it  seem  to  me  that  by  the  adoption  of 
the  foregoing  theory  of  exposition  these  arbi- 
tration clauses  will  be  shorn  of  any  beneficial 
efficacy.  The  awards  authorized  by  them  will, 
for  all  useful  purposes,  be  in  truth  finalities. 
They  cannot  be  impeached  for  the  want  of 
skill  or  knowledge  of  the  arbiter,  nor  on  the 
ground  that  his  judgments  do  not  square  with 
the  judgments  of  oUier  persons — such  awards 
can  be  vitiated  by  fraud  alone,  which  must  be 
proved  to  the  satisfaction  of  a  jury,  under  a 
watchful,  judicial  supervision.  In  fine,  it  ap- 
pears to  me  that  the  foregoing  construction  of 
the  clause  of  the  contract  in  q^uestion  rests  upon 
the  triple  ground  of  legal  principle,  authority, 
nnd  public  policy.  I  think  on  this  issue  Ae 
plaintiff  should  have  judgment. 

Maffiey  J,,  dissenting: 

It  is  conceded  that  the  contract  sued  on  does 
not  impose  on  the  owner  an  absolute  oblis^ 
tion.  By  its  terms  his  obligation  to  pay  arises 
only  upon  the  performance  of  a  condition  pre- 
cedent, viz. :  the  production  by  the  builder  of 
the  specified  certificate  by  the  architect  named. 
A  count  on  such  a  contract  must  show  per- 
formance of  the  condition  precedent,  or  a  valid 
excuse  for  nonperformance.  Unless  one  or 
the  other  is  shown,  the  count  will  be  bad  on  de- 
murrer. Since  the  count  in  question  admits 
nonperformance  of  the  condition  precedent,  the 
sole  question  presented  by  the  demurrer  is 
whether  it  shows  a  valid  excuse  for  nonper- 
formance. Whether  the  builder,  in  such  a  case, 
has  or  has  not  a  remedy  in  some  other  action  or 
court  is  unnecessary  to  settle.  If  he  has  been  de- 
frauded by  the  architect  or  the  owner,  or  both, 
it  is  inconceivable  that  he  should  be  without 
remedy.  If,  in  the  absence  of  fraud,  his  con- 
tract aeprivea  him  of  a  resort  to  an  action,  ho 
cannot  complain,  for  courts  can  only  construe 
and  enforce  his  own  contract  voluntarily  made. 

The  excuse  alleged  in  this  count  for  nonper- 
formance of  the  condition  precedent  is  that  the 
architect  willfullv  and  fraudulently  withheld 
his  certificate.  There  is  no  allegation  that  the 
owner  was  connected  with  the  act  or  omission 
of  the  architect  other  than  the  averment  that 
the  willful  and  fraudulent  conduct  of  the  arch- 
itect has  been  brought  to  the  owner's  knowl- 
edge, but  that  he  had  not  paid,  and  had  re- 
fused to  pay,  the  sum  claimed.  The  argument 
in  support  of  the  count  was  principally  directed 
to  the  maintenance  of  the  proposition  that  an 
architect's  fraud  in  withholding  such  a  certifi- 
cate, with  which  fraud  the  owner  was  in  no  way 
connected,  excused  its  production,  and  fixed 
the  owner's  liability.  The  contention  is  that 
where  the  refusal  is  fraudulent  the  contract 
does  not  require  production. 
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But  the  terms  of  the  contract  make  do  ex- 
ception whatever.  Its  stipulatioDs  require  the 
production  of  the  certificate  as  a  prerequisite 
to  h'ability.  It  is  insisted,  however,  that  an 
impossibility  of  performance,  occasioned  by 
the  death  of  the  architect,  would  excuse  per- 
formance, and  that,  on  similar  grounds,  an 
impossibility  occasioned  by  his  fraud  will  also 
excuse.  It  is  a  familiar  doctrine  that  one  who 
has  contracted  to  do  an  act  will  be  excused,  if 
performance  has  become  impossible  by  the  act 
of  God  or  of  the  law.  But  this  doctrine  has 
never  been  extended  to  impossibilities  not  cre- 
ated by  vis  major.  He  who  engages  that  an 
act  shall  be  done  by  another  must  procure  that 
act  to  be  done,  or  submit  to  the  consequences 
of  failure.  DovgJity  v.  Neal,  1  Sauna.  215: 
LamVs  Case,  5  Coke,  28  h;  5  Vin.  Abr.  2S9; 
Campbell  v.  French,  6  T.  R.  200;  Hesketh  v. 
Qray,  Sayer,  185. 

The  contract  before  us,  however,  is,  not  that 
the  architect  shall  make  a  certain  certificate,  but 
that  the  owner  shall  be  liable  only  in  case  he 
does  make  such  a  certificate.  The  architect's 
act  is  thus  made  a  condition  precedent. 

Professor  Langdell,  in  his  summary  of  princi- 
ples est^lished  by  the  cases  on  contract  select- 
ed by  him  (YoL  2,  p.  1075),  shows  that  an  act  of 
Qod  will  not  excuse  the  nonperformance  of  a 
condition  precedent,  although  it  would  excuse 
the  performance  of  the  same  act  when  regarded 
as  a  covenant  or  promise.  This  doctrine  obvi- 
ously applies  whenever  the  act  to  be  done  as  a 
condition  precedent  furnishes  the  quid  pro  quo 
for  the  liability  to  arise  on  performance.  Poua- 
sard  V.  Bpiers,  L.  R.  1  Q.  B.  Div.  410;  Storer 
y.  Gordon,  8  Maule  &  S.  808;  WdU  v.  Calnan, 
107  Mass.  514. 

Mr»  Justice  Drake  considered  that  the  doc- 
trine was  also  applicable  to  cases  where  the 
condition  precedent  is  the  performance  of  an 
act  which  will  protect  him  who  is  to  become 
liable  from  undue  liability.  Boumage  y.  Me- 
chanics Ins,  Co.  18  N.  J.  L.  116. 

But  it  need  not  be  determhied  whether  the 
death  of  the  architect  would  have  excused  the 
production  of  his  certificate.  In  my  Judgment, 
an  impossibility  arising  from  such  an  interren- 
tion  of  higher  power  would  have  furnished 
such  an  excuse.  But  it  cannot  be  argued  (iiere- 
from  that  an  impossibility  produced,  not  by 
the  intervention  of  superior  power,  but  by  the 
misconduct  of  the  very  person  whose  act  is 
stipulated  for,  will  furnish  a  like  excuse;  for. 
If  it  be  admitted  that  the  true  theory  of  the 
doctrine  which  excuses  performance,  when  ren- 
dered impossible  by  t^  mqfor,  rests  rather  on 
a  construction  of  the  contract  as  not  including 
performance  under  circumstances  not  contem- 
plated by  the  parties,  than  on  a  destruction  of 
the  obligation  by  a  superior  and  resistless  force 
subsequently  intervening  (as  was  suggested  by 
8ir  James  llaoncn  in  Sailey  y.  De  vrtspigny, 
L.  R.  4  Q.  B.  180i,  yet  the  conclusion  argued 
for  docs  not  follow.  No  violence  Is  done  to 
the  contract  if  the  case  of  the  death  of  the 
architect  be  treated  as  exceoted,  because  both 
partii's  must  have  known  tnat  such  an  eyent 
would  render  performance  impossible.  But 
when  the  parties  expresdy  stipulate  for  an 
archilect'8  certificate  it  Is  obyious  that  they 
had  in  contemplation  his  conduct,  including 
his  ability  to  do  the  act,  his  willingness  to  do 
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it,  and  his  honesty  in  doing  it  His  conduct 
was  thus  expressly  stipulatf'd  for,  and  to  elim- 
inate any  part  of  that  stipulation  does  vio- 
lence to  the  contract. 

It  may  be  true  that  the  builder  would  not 
have  entered  into  this  contract  if  it  had  ex- 
pressed that  the  owner  would  not  become  lia^ 
ble  if  the  architectfraudulently  withheld  a  cer- 
tificate. It  is  probabljr  equally  true  that  he 
would  have  refused  to  sign,  if  it  had  expressed 
that  the  owner  would  not  become  liable  if  the 
architect  became  unable  or  unwilling  to  make 
a  certificate.  Yet  it  is  well  settled  that  he 
has  made  precisely  such  a  contract  and  it 
seems  to  me  to  be  a  novel  mode  of  discover- 
ing the  construction  of  a  contract,  plain  upon 
its  face,  which  eyades  its  direct  meaning,  on 
the  ground  that  if  the  parties  had  understood 
that  meaning  they  would  not,  in  the  judgment 
of  the  court,  have  made  such  a  contract. 

That  the  inability  or  unwilUn^ess  of  the 
architect  to  make  the  certificate  will  not  excuse 
its  production  has  been  established  in  the  anal- 
ogous case  of  insurance  contracts,  where  the 
insurer's  liability  does  not  arise  until  the  pro- 
duction of  a  certificate  by  some  person  desig- 
nated or  described  in  the  contract.  In  the 
leading  case  in  this  State,  the  person  thus  desig- 
nated was  a  clergyman,  who  declined  to  oertifv 
to  the  amount  oflass,  because  he  bad  no  sucfa 
knowledge  of  the  property  consumed  as  would 
justify  him  in  so  domg.  All  the  judges  con- 
curred in  holding  that  the  procuring  of  the  re- 
quired certificate  was  a  condition  precedent, 
and  that  its  nonproduction  was  not  excused  by 
reason  of  the  inability  or  unwillingness  of  the 
clergyman  to  make  the  certificate.  Boumase 
y.  Mechanics  Ins.  Co.  18  N.  J.  L.  110. 

The  case  was  afterwards  oyerruled  upon  an- 
other point,  but  the  doctrine  for  which  I  haye 
dted  It  haM  not  been  questioned.  In  that  case 
the  court  approved  and  followed  Worsley  y. 
Wood,  6  T.  K.  710.  where  it  was  held,  in  an 
action  on  such  an  insurance  contract,  that  the 
"unjust  and  wrongful"  refusal  of  the  minister 
and  church  wardens  (who  by  the  terms  of  the 
contract  were  to  certify  to  the  loss)  to  make  the 
certificate  would  not  excuse  its  nonproduction. 
This  doctrine  generally  prevails  in  reference  to 
such  conditions  contained  In  insurance  con- 
tracts. Johnson  y.  Phoenix  Ins,  Co,  119  Mass. 
49;  Columbian  Ins.  Co.  y.  Launrenee,  27  U.  B.  9 
Pet.  26 £7  L.  ed.  885];  85 U.  8. 10  Pet  607  [9  L. 
ed.  512];  2  Wood,  Ins.  §  416,  and  cases  in  note. 

Had  courts  applied  to  these  analogous  cases 
the  rule  of  construction  contended  for  here,  it 
is  obyious  they  might  have  disooyered  other 
exceptions  from  the  contract 

So  it  Is  to  be  noted  that  when  courts  thus 
construe  conditions  precedent  contained  in 
buUding  contracts  they  haye  not  limited  the 
exception  to  the  case  of  fraud  on  the  part  of 
the  oerUIHring  architect  Thus,  In  Bowery  Nai. 
Bank  y.  New  T<yrkJI»  N.  Y.  886,  the  Court  of 
Appeals  of  New  York  held  an  unreasonable 
witnholding  of  such  a  certificate  a  sufficient  ex- 
cuse for  its  nonproduction;  and  in  Batehdoir 
y.  Kirkbride,  26  Fed.  Rep.  899,  Mr.  JusHes 
Bradley  is  reported  to  have  charged  a  jury,  in 
an  action  Inyolving  such  a  contract,  that  If  the 
architect  withheld  hla  certificate  fraudulently 
or  unreasonably,  and  without  collusion  wUo 
the  owner,  its  production  would  be  ezouaed. 


1888  Chicaoo  Mutual  Lit-K  1m: 

Bucb  conslructiona  obvionily  deprive  tlie 
OTcner  of  the  protection  tie  Bought  \o  secure; 
for  he  rrquired  the  builder  to  aCipulate  that  no 
tJahUiif  Bbould  exlul  uolil  a,  persoa  ia  nhom 
he  bad  confidence  should  certifyto  ct-rtnin  focis 
DeceBsary  to  bis  protection.  Tlie  builder,  be- 
ing roaster  of  the  contract  he  should  mnke, 
chose  to  submit  to  the  requirement.  But,  aa 
noTC  construed,  Ihe  owner  ia  made  liable,  not 
on  tbe  expres-ed  judf^ent  of  the  person  s» 
lecied  by  him,  but  on  tlie  verdict  of  a  jury  de- 
lermlDing  whether  that  person  nitbb<:ln  bU 
Judgment  booeatljoi  fraudulently,  reasonably 
or  unreasonablr.  Thi:  owner  may  well  sav, 
2fon  in  Ane  ftdrra  vent.  It  Is  uriied  that  the 
arcbilecL  ia  such  canes  occupies  a  position  like 
tbat  of  sn  arbitrator  nhose  award  may  be  set 
■side  for  fraud.  But  it  is  settled  that  an 
award  cannot  be  thus  dealt  witb,  except  where 
the  Bubmiaslon  baa  been  made  a  rule  of  court, 
in  which  case  tbe  court  exercises  un  equitable 
iurixdlctlon.      Bh^rron   y.  Wood,    10   N,  J. 

The  result  ia  that  I  cannot  yield  to  thecon- 
■truction  of  this  contract,  which  finds  an  excep- 
tion tc  its  terms  in  the  case  of  an  impoEsibility 
ariring  from  the  mere  act  of  the  architect, 
with  which  the  owner  had  nothing  to  do. 

The  remaining  question  is  whether  the  count 
exhibits  any  other  excuse  for  nonproduction  of 
tbe  certiUcale.  Such  an  excuse  would  exist  If 
tbe  owner  bad  prevented  iu  production. 
Vbere  performance  of  auch  a  condltloa  pre- 
cedent baa  been  prevented  by  Ihe  party  whn  is 
to  become  liable  od  performance,  prevention 
takes  Ihe  place  of  performance  and  the  liability 
will  arise,  a  Langd.  Cas.  ConL  10671  Add. 
Cont.  g  1126;  Bull.  N.  P.  18 1;  Hothan  v.  Ea*t 
India  O).  1  T.  R  688;  1  Benj.  Bales.  100,  and 

If,  therefore,  the  owner  hoa  procured  or  in- 
duced tbe  architect  to  fraudulently  withhold 
tbe  required  ceriificate,  his  liability  will  arise 
without  ita  production;  for  bisact  baa ihus pre- 
vented penomutnce,  and  he  will  not  be  per- 


r  A^s 


.  Udnt. 


SJU 


niited  10  thus  defeat  bis  liability.    This  was 
he  view  of  i/r.  Jvsliee  Knapp  in  Byrne  v.  8i»- 
em  of  Charity,  45  N.  J.  L.  314. 
There  has  been  some  vacillation  in  the  En- 

Slisb  decisions  witb  respect  to  tbia  doctrine, 
a  miner  v.  Fifld,  5  Exch.  828,  the  withhold- 
ing of  such  u  certiflcale  bv  fraud  aud  collusion 
with  tbe  owner  was  heldf  only  to  give  a  right 
a  cross  action. 

In  Ctnrke  v.  Watton,  18  C.  B.  N.  8.  278.  It 

as  intimated  that,  if  an  owner  colluded  witb 

a  surveyor  to  withhold  such  a  certificate,  be 

could  sbelter  himself  from  liability  under  sucb 

wrongful  act. 

But  in  Ballerbury  v.  Fffw,  2  Hurl.  A  0.  43, 
a  declaralion  on  a  building  contract  which 
Blipulaled  for  the  ptoductlon  of  an  architect's 
ceriiflcate  before  habiliiy  should  attach  was 
held  to  be  good,  because  it  averred  that  Its 
nonproduction  was  caused  by  tbe  neglect  of 
tbe  architect  in  collusion  witb,  and  bv  tbe  pro- 
curement of,  the  owner.  The  doctrine  of  the 
case  last  cited  must,  in  my  Judgment,  prevail, 
for  it  impoees  a  just  obligation  on  Ihe  owner, 
and  prevents  his  gaining  advantage  from  hit 
own  wrong.  Does  tbe  count  in  question  show 
such  an  excuse?  Tbe  contention  is  that  the 
owner's  collusion  with  tbe  srchitect  may  be 
inferred  from  Ihe  averment  that  tbe  owner  re- 


averred  upon  what  ground  bis  refusal  was  put, 
and  since  it  may  have  been  on  other  grounds, 
the  chargedoea  not  necessarily  import  collusion 
or  procurement.  In  my  opinion,  tbcdcmurrer 
was  properly  interposed  to  tbia  count. 

It  is  proper  to  point  out  that  tbe  case  before 
us  does  not  show  the  relation  between  the 
owner  and  tbe  architect.  When  the  latter  is 
so  employed  as  to  become  tbe  agent  of  the 
owner  with  respect  to  the  building,  a  new  ele- 
roeut  ia  introduced  which  may  require  a  differ- 
ent result.  The  adverse  cases  in  other  courts 
show,  iu  some  instances,  the  exislence  of  such 
a  state  of  facia. 


ILLINOIS  SUPREME.  COUBT. 


CHICAGO  MTJTUAL  LIFE  INDEMNITY  I 
ASSOCIATION  tt  al..  AppU., 

George  HUNT,  Attorney- General, 

-L  JnrlMllctloii  to  decree  the  Jtiolwtlon 
of  a,  eprponhtlon  may  be  oonferreil  upon 
courts  of  bguJtrbr  statute:  an<]  suoh  Jurisdiotinn 


to  BO  oonferred  br  the  DUtioIs  Act  of  1888  (I  Btarr 
k  C.  IStSi  to  ntenaae  to  mutual  benent  aoohitlea. 
&  A  proeeedtng  to  disaolvo  »  mutual 
benefit  sodetXi  *"  *"  mmove  Its  offloeis,  tor 
failure  to  make  proper  reporta,  or  for  Improperly 
oonductiuB  Its  bustDCB.  Instituted  imder  I  10  of 
Act  of  I8Ba,  le  not  k  criminal  pmaecutlon  within 
tlie  meanlDK  of  section  3S.  article  8,  Illinois  Con- 
stitution which  requires  criminal  proseoutlon  to 


-^  ju(l)rni<!nt  of  tbo  court.  Peuobsoot  Boom  Co.  v. 
Lomson,  le  Malno.m.  ^  Am.  Dec.  aoo,  Asa  son- 
eial  rule.lo  conatltute  a  dlMOluHun  of  aoorponi- 
tion  by  a  surrender  of  IU  trancblse.  or  misuser  or 
nottuacr.thcsurrender  must  be  accepted  by  the  gov- 
ernment, or  the  default  must  be  jiidlclBlly  nscoi- 
talncd  and  declarud.  Dradt  v.  Denedict.lT  S.  Y. 
99.  The  power  to  dl^soLvecorpor&tluDB  for  cnuee 
was  always  leKol,  and  not  equitable.  This  la 
famlller  doctrine  and  never  dWuted.  Cady  v. 
CentrtvUle  Knit  Goods  MfR.  Co.  «Mloh.  183.  Hee 
Atty-Gcn.  V.  Bank  of  MlchlgaD,  Harr.  Ch.  IMlrh.l 
815;  Atty-Oen.  v,  Utlca  Ins.  Co.  2  Johns.  Ch.  BTl: 
Verplanck  v.  Mercaotlle  Ins.  Co.  1  Bdw.  Ch-  «*-  * 
Falue.  4.18:  Oaylord  v.  Fort  Wayne,  M.  &  C, 
BB&S-ISI^  Atty-0"-  "  ''^-•— 'i"'^  iiii  u. 


iLLINOie  SUTUEMK  CcUKT. 


be  onrrlea  on  "In  tbe  name  and  by  the  Butlioiity 
of  tbo  People  ol  the  SUte  of  DUnoii,"  but  la  a 
dvO  prooeedins  to  protect  property  lighte,  taiO 
mar  be  toougbt  la  equity,  by  the  Attaraey-Qeo* 

■.BCliMtra  M«  not,  merely  beoause  of  their. 
miDorlty.  dtoqiULlllled  from  becomlas  memben  ' 
of  mutaal  beiieatsoolecle.4.  in  the  absence  of  any 
statute  on  tbeaubjeot;  and  tboir  adiDlaaloii  Isuot 
tuoh  a  vtolatloD  of  tlie  policy  of  tbo  Uir  as  wlU 
subject  auch  a  aooiety  lo  dlBeolutlun. 

1.  TlM  lue  of  advaiied  mortuBry  fDM 
menta  to  pay  current  expensee  issuch  a  viola- 
tion of  law  aa  will  warrant  tbe  dIasoluUan  of  a 
mutual  beaefltBocleCy,wbere  tbe  statute  pro rldea 
that  no  part  of  tbe  funds  collected  for  the  payment 
of  death  bencBtS  shall  be  applied  for  any  other 


I.  Tbe  cre»tloii  of  »  Tontine  avaerre 

Fund,  tol>edtetrlbute(I  among  permanent  mem- 
h3ni  after  a  oertnlD  period,  out  of  moneys  col- 
lected for  death  beoetlls.  b  a  violation  of  the 
statute  which  requires  such  moneys  to  be  devoted 
to  payment  of  death  beueflts  only,  and  will  war- 
rant a  dlsaoluTlon  of  ttie  society. 
>■  A  promloa  to  UMnbers  to  refund  to  tbem,  at 
the  eiplratlDnof  Bcertdln  period,  all  the  resorve 
fund  to  which  they  would  be  equitably  entitled. 
Is  a  viulutlon  of  the  statutory  prohibition  aeulnst 
thorocolptby  mcmbeis  of  mutual  beneBtsooletles 

T  TA^niH^g  ftnd  porpettt&tlnft  tbo  fctfm'n- 

iBtrationiit  the  society  In  the  buiid.4  of  the  maa- 
agcrand  secretary,  by  means  of  a  system  of  blaalc 
proxies  unadvisedly  sltrned  by  opplteants  for 
mcinbersblp.  Is  a  vtolatlon  of  tbe  provision  of  the 
statute  requiring  ttie  affafi^  of  mutual  benefit 
sooletlce  to  be  manassd  by  not  less  tlum  five 


t-  Nnmbarinir   oertlBaates   of    i 

much  liUher 


imbershlp 

In 


rellanoe  upon  such  false  numliers.  and  la  an  In- 
propcr  practice,  whether  or  not  done  with  an  aot- 
uol  Intent  to  deceive  and  defraud. 
t^  It  la  M  brea-cta  of  ofBcdal  datj-  for  tbe  olll- 
oeraof  a  muiual  beneSt  society  to  fail  to  keep 
oorrect  and  Intelligible  boolis  of  account,  wbeibor 
such  failure  results  from  desiitn, 
wnntotskllL 

(January  S,  ISSBJ 


APPEAL  bf  dcrtnJnnU,  Froiu  a  Judgment c  ■ 
tbe  Circuit  Court  ol  Cook  County  dissolv- 
ing a  uiutun]  bcaL'tll  society,  on  an  InrormO' 
tlon  in  equity  by  Ibc  Aitoruey-UeuctuL    ^- 

Tbe  questions  prcaculed  are  Stated    in  Uie 

Meter).  Joaeph  N.  Barker  and  Arthur 

W.  W£nd«tt  for  apucUanla. 


BaileT',  J,,  delivered  the  opinion  of  the 


of  18^8,  providing  for  tba  orsanizalion  and 
roanngemeot   of  mutual    twnefit  Bocicties.     t 
"tarr  &  Curtis,  Stat.'  lg4B. 
Tbat  section  provides  that  whenever  any  cor- 

kiratioD,  assoclatioQ  or  society,  or^anizul  or 
avingtransaclcd  buein ess  under  the  provisions 
of  said  Act,  sboU  neglect  or  refuse  to  make 
Its  aimual  stuti^ments  as  required  by  the  Act, 
or  whenever  the  auditor  shall  lind,  upon  exam- 
ioatioD,  as  provided  fn  section  10  of  the  Act, 
Ihnt  any  willfully  false  or  untrue  statements  in 
any  material  respect  have  been  made,  or  that 
tbe  business  of  tbe  corporation,  association  or 
Biiclely  bas  been  conducted  traudulcntly,  or  In 
willful  violation  of  any  of  Ihe  provisions  of  tlie 
Act,  or  tbat  the  corporalion  baa  Iransacled  busi- 
oeKA  different  from  that  authorized  by  fts  cer- 
tlQcnteof  incorporation,  "beahullcommunicale 
tbe  fact  lo  the  Attorney-General,  whose  duly 
it  shall  be  to  apply  lo  the  circuit  court  where 
its  principal  oIQi-c  Is  l<iriitc<1,  for  an  order  ro- 
quinufc  the  olllcers,  or  directors,  trustees  or 
manaeers  of  such  corporation  to  show  cause 
why  they  should  not  be  removed  from  ofllce,  or 
Its  business  closed;  and  the  court  shall  Ihere- 
upoD  hear  tbe  allegations  and  proofs  of  the 
respective  parties;  and  if  it  shall  appear  to  Ihe 
satisfaetioa  of  Ibe  said  court  that  any  one  or 
more  of  them  hare  been  guilty  of  fraud  or  any 
malerlal  irregularity  or  vuilation  of  law  to  the 
injury  of  saidcorporatloD, association  or  society. 


R"i!"ii62,'6a  'Am.""n'^.  '8M:"Atty-tien.''  v!i"Biui]rof 


Ktlu  »/  rtocWioloer  of  enryoraUon.    In  no  ease 
-     — ..u_,^„  Dicept  of  a  moneyed  corpora^ 

aopolnled  to  take  poaweslon 

of  the  properc/of  a  corporation,  and  thereby  cause 


could  a  noolcbolder, 

•  forfeiture  of  Ihe  ohiL 

].On.>Abb.  N,  U-BOiHowe „- 

Kamsey  *.  Brie  B.  Co.  T  Abb.  Pr.  N.  6.  US;  Oilman 

8  L.a  A. 


.  Oj^'iupolnt  Sugu  0»  t  ym,  tfS;^*lwe]r_  V.  U. 


Oauuoo  MuTVAf.  Lira  iKDUUdTi  AsGOOiAnoH  v,  Htmr, 


decree  eball  foTCTer 
boldtof;  a  similar  office,  and  shall  substituie  h 
suitable  penon  or  persooa  to  Bene  udlU  the 
icfrolar  aoDual  racetinr.  or  unlEI  a  successor  or 
HuccesBors  are  rp^anV  cboseu  or  elected;  or 
if  it  Bhall  appear  to  said  court  that  the  iuleresta 
of  its  members  or  the  general  publicso  require, 
the  court  may  decree  a  dissolution  of  such  cor- 
poratioo,  associaliou  or  800161}",  and  a  distribu- 
ti'i'nof  its  effects." 

CoudspI  For  tbs  assocIalloD  insiat  tbat  the 
Attorney- General  wag  without  authority  to  in- 
stitute tlie  present  proceeding,  because,  as  tbcy 
allege,  no  sufficient  report  was  made  to  blm  by 
the  auditor  of  public  accounts.  Tbe  contenlloa 
ts  tliat  Biich  nport  was  Jurisdiclional,  or  rather 
a  condiliou  ptecedeut,  and  that  until  it  was 
made,  the  Attorney-General  had  no  power  to 
act.  And  it  is  further  argued  that,  to  justify 
tbe  institution  of  proceedings,  the  report  of  tbe 
auditor  should  have  contained,  not  merely  the 
coDclusioDB  at  wblch  he  arrived  from  an  exam- 
ination of  tbe  aSairs  of  the  association,  but  also 
the  facts  Dpou  wbicb  those  coDclasions  were 
founded. 

We  are  of  the  o{dn1nn  that  the  power  of  tbe 
Attorney-General  to  flle  tbe  informntioD  iii  no 


1  by  the  auditor,  but  cnme  within  the 

Eurriew  of  those  powers  which  are  inherent  in 
is  office.  Bee  Ilunt  v,  Chicago  Bone  R.  Co. 
20  111.  App-  2tj2;  8.  a.  II  West  Rep.  41,  121 
111.  638. 

Tbe  seclioD  of  tbe  statute  under  considera- 
Hod  conferred  no  new  powers  upon  him,  but 
vested  the  auditor  Hiih  tbe  supci vision  of  asso- 
clttlions  organized  under  tbe  statute,  and  made 
it  the  duty  of  the  Atiomey-QeQeral  to  take 
proper  legal  proceedings  whenever  the  auditor 
&hou1d  communicato  to  bira  the  fact  that  an 
UBsociallon  or  its  offlceishad  so  conducted  as  to 

S've  occasion  tor  the  removal  of  the  officers 
om  their  offices,  or  the  closing  of  the  business 
of  the  association. 


But  even  If  this  were  otherwise,  the  cnmmu- 
nlcatloD  bv  tbo  auditor  to  tlie  Attorney-General 
WHS  sufficient  to  answer  the  requirements  of 
the  stitute.  The  principal  objection  urged  to 
it  is  tbat  it  stated  conclusions,  and  not  facta. 
In  this  counsel  are  clearly  mistaken.  Tbe  au- 
diloi^S  communication  transmitted  to  tbe  At- 
torney-General the  report  of  an  examination  of 
the  hooka,  papers  and  affairs  of  tbe  association 
by  an  expert  employed  for  that  puri  ose  by  the 
auditor,  and  requested  him  to  institute  proceed- 
ings under  the  section  of  the  statute  above 
quoted.  The  examiner's  report  consisted  in 
part  of  a  detailed  statement  of  the  facts  ascer- 
tained on  the  examination,  and  copies  uf  forms 
and  documents  uised  by  the  association  in  tbe 
management  of  its  business,  and  In  part  of  de- 
ductions and  conclusions  drawn  by  the  ex- 
aminer therefrom.  It  is  perhaps  not  allogctber 
format  in  lis  statement  of  conclusions,  but  when 
considered  either  in  relation  to  tbe  facta  stated 
or  tbe  conclusions  drawn,  it  is  clearly  sufficient 
to  show  the  existence  of  one  or  more  of  tbe 
^unds  enumerated  by  tbe  etatutsupon  which 
It  became  the  duty  of  the  Attorney-General  to 
Institute  proceedings  against  tbe  association. 

It  should  be  observed  that  no  particular  fonn 
1b  prescribed  by  the  statute  for  the  communica- 
Uon  by  the  auditor  to  the  Atlomey-QeoeraL 
It  is  only  provided  that  when  tbe  auditor,  on  ex- 
amination, finds  either  that  tbe  annual  state- 
ment of  the  association  Is  willfully  false  in  some 
material  respect,  or,  tbat  the  business  of  the 
association  bos  been  conducted  fraudulently  or 
in  violation  of  some  provision  of  the  statute, 
or  tijat  tbe  association  has  transacted  business 
different  from  that  authorized  by  its  certlflcale 
of  incotporalion,  "be  slinll  communicnie  the 
fact,"-:-lhui  i:i,  the  fuct  of  bnving  so  found — 
to  the  Attorney- Genera  I.  Tbe  mode  of  making 
the  communication  is  left  entirely  with  tbe 
auditor.  It  doubiless  may  be  made  by  com- 
municating Ihe  findinK  nloue;  but  we  see  no  ob- 
Stction  to  tbe  mode  adopted  in  this  case,  vis.: 
y  transmitting  to  the  Attorney -General  tbe 
entire  reportof  the  examiner,  so  long  as  it  shows 
one  or  more  of  the  necessary  findings. 


Hon,  and  todMiibuie  tbe  ooniinon  fund  amooR  ttie 
tavenil  contribnton  in  proportion  to  the  amount 
oontributedor  MM  by  tliem  r«spectlvelr.    Burke 

-  " r,  7»  Ala.  188.   Tho7  may  be  dissolved  l>y 

•  -  — •^-eeand.'-' -  — ^- 


brtian^lseeandludKnieDtof  dls- 

•oluUon obtained  bi  ■proper  JudJolol pTtioeedlnff. 
Horaweta,  Prlv.  Corp.  f  lOOl. 

JurMIdlon  tif  «ouri*  "i  "n 
Jorlnlclion  to  enioln 


a  i  ban  Hotel  Co.  L.  R  E  Cb.  7ST,  T43, 7Ep:  Harr  v.  DQlon 
-  Bank,  1  Coldw.  484:  Brwit  v.  Benodlot.  17  N.  T.  (« 
Slee  r.  Bloom,  1ft  Johns.  lU,  10  Am.  Deo.  il^  Bacon, 
Ben.  Societies,  I  lift.  la  inohMKa  the  veneral  rules 
of  equity  Jui^spnidenae  and  portDershlp  apply, 
Oormon  v.  RuaralL  U  CaL  nt;  Baoon,  Ben.  BckiI«> 
ttOLlBT.   Tbe  Jurisdiction  of  courts  or  equity  over 


,   CbanoeiT  has 


noItranAlse,  or  other  violation  of  public  law 

,.  r-ibllo  detriment. '-  '-* ■'-  - ' "'' 

ex  ojHelo  by  ttM  Att ,. 

Bank  or  Nloi^ara.  Hopk.Ch.  a5ti  Atty-Oeo.  v.  Chlcsfto 
*  N.  W.B.Cto.  aeWl&UB.^Bu  tit  oBjinot  take  (.-ognl- 


y  tt>e  Attorn  ey-OeneiBL    Atf; 


■luntary  aisoolatlons  and  their  funds  Is 

_»d,  IndspeDdent  of  the  Btatute  of  Daes-or 

of  any  preroeatlTe  power,  on  tbe  Kround  of  the 
trust  DBtuie  ol  the  fund,  the  obontable  usea  for 
whlcb  It  Is  detf  tmed,  and  the  Inadequacy  of  levol 
remedies.  Burke  v.  Boper,  19  Ala.  18&  Courts  of 
equl^  will  always  Intartere  with  all  voluntary  aa- 
soclaflona  wherever  neceoory  In  the  InteriatB  of 
their  members,  or  aodety,  or  to  prevrait  injustloa^ 
lupoeitlOD  or  fraud,  and  will  act  on  the  wme  gen- 
eral prindplee  Invoked  and  practiced  In  partner- 
ship cases.  L0W17  T.  Btotzer,  T  Phlla.  807;  Toram 
r.  Howard  Ten.  Anso.  1  To.  MB;  Bacon,  Ben.  Bocle- 


orUtrory  act  of  the  mtntoter  In  ohorae,  without  ■ 
trial  or  SearlnK,  BlBht  afford  grounds  tor  legal  pro- 
oeodlnin  to  oompeltbdr  restoration.  BidinuBatarT 
act  would  not  authorise  a  court  of  equity,  u  tlieu- 
Inatance,  to  decree  a  dlsnlutlon  of  the  anoolatlon, 
or  a  distribution  of  tbe  commOD  fund  among-  the 
memherB.    Uurke  *.  Boper,  Tl>  Ala.  188. 
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It  is  urgred  that  a  court  of  chaoceiy  baa  no 
Jurisdiction.  This  contention  is  based  upon 
tbe  tbeoiy  tbat  tbe  proceeding  is  in  tbe  nature 
of  a  quo  warranto  to  remove  tbe  ofiSoers  of  the 
association  from  office  and  impose  upon  them 
the  penalty  prescribed  by  the  statute,  viz. :  that 
of  debarring  them  from  afterward  holding  a 
similar  office,  or,  to  oust  the  association  of  its 
corporate  franchise  and  distribute  its  effects. 
It  is  said  that  the  proceeding,  so  far  at  least  as 
it  relates  to  the  officers  of  the  association,  is 
highly  penal,  and  so  not  within  the  proper  ]u- 
ri^Kliction  of  a  court  of  equity. 

It  will  be  noticed  tbat  the  relief  provided 
by  the  statute  is  in  the  alternative,  viz.:  the 
removal  of  the  officers  from  office  and  the  ap- 
pointment of  others  in  their  places,  the  decree 
to  operate,  as  a  legal  consequence,  to  debar 
the  persons  removed  from  office  from  after- 
ward holding  a  similar  office,  or  the  dissolu- 
tion of  the  association  and  the  distribution  of 
its  effects.  As  the  court  saw  fit  to  apply  the 
latter  remedy  only,  we  have  nothing  to  do  with 
the  question  of  its  Jurisdiction  to  administer 
the  former,  and  the  case  may  be  decided  pre- 
cisely as  though  the  dissolution  of  the  associa- 
tion and  the  distribution  of  its  effects  was  the 
only  mode  of  relief  provided  by  the  statute. 

It  is  doubtless  the  rule  that,  in  the  absence 
of  statutory  provisions,  courts  of  equity  have 
DO  Jurisdiction  to  decree  the  dissolution  of  a 
corporation  by  forfeiture  of  Its  franchises, 
either  at  the  suit  of  an  individual  or  at  the  suit 
of  the  State.  Attp-Oen.  y.  Dtiea  Ins.  Co.  2 
Johns.  Ch.  871;  8Ue  y.  Eioom,  5  Johns.  Ch. 
8IS6;  SUUev,  Merchants  Ins.  dT.Oo.S  Humph. 
285;  Attif-Oen.  y.  BanJc  of  Niagara,  1  Hopk. 
Ch.  854;  Doremus  y.  Dutch  Reformoi  Ohurch, 
8  N.  J.  £q.  882;  Doylew.  Peerless  Petroleum  Ch. 
44  Barb.  289;  Verplanek  y.  MereantUe  Ins.  Co. 

1  Edw.  Ch.  88;  Sirong  v.  McOagg,  65  Wis.  824; 

2  Morawetz,  Corp.  §  1040. 

But  in  the  cases  holding  this  rale  it  is  uni- 
formly admitted,  whenever  the  question  has 
arisen,  that  Jurisdiction  to  decree  the  dissolu- 
tion of  a  corporation  may  be  conferred  upon 
courts  of  equity  by  statute. 

In  this  State  statutes  have  been  passed  yest- 
ing  courts  of  equity  with  Jurisdiction  to  decree 
the  diwolution  of  oorporatious  in  a  great  vari- 
ety of  cases.  Thus,  by  the  twenty- fifth  section 
of  the  statute  in  relation  to  corporations,  courts 
of  equity  are  given  full  power,  on  good  cause 
shown,  as  a  portion  of  the  relief  provided  for 
by  tbat  section,  to  dissolve  or  close  up  the  busi- 
ness of  a  corporation  organized  under  that  Act, 
and  to  appoint  a  receiver  of  its  effects.  1  Starr 
&  Curtiss,  Stat.  618. 

Similar  i)ower  is  given  by  the  twenty-fifth 
section  of  the  statute  in  relation  to  fire,  marine 
and  inlond  navigation  insurance  companies 
(Id.  1824);  also  by  the  Act  of  February  17, 
1884,  in  rcpird  to  the  dissolution  of  insurance 
companies.    Id.  1858. 

Uiidcr  neither  of  these  statutes  has  the  power 
of  courts  of  e<)uity  to  decree  the  dissolution  of 
corporations  m  proper  cases  been  seriously 
queciiioned;  but  when  properly  invoked,  it  has 
been  uniformly  exerciseid.  St.  Louis  A  8, 
Coal  d:  Min.  (&.  v.  Sandoval  Coal  <ft  Min.  Co. 
2  West  Rep.  t20,  116111.  170;  Life  Association 
of  America  y.  Fassett,  102  HI.  815.  Such  power 
was  directly  affirmed  by  this  court,  after  full 
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and  elaborate  consideration,  in  Ward  v.  Far- 
weU,  97  Dl.  593,  and  Ohieago  Life  Ins.  Co.  y. 
Auditor^  101  Dl.  82;  and  the  question  tiierefore 
is  no  longer*  an  open  one. 

The  point  made  by  counsel,  that,  by  tran^ 
ferring  Jurisdiction  of  suits  to  dissolve  cor- 
porations from  courts  of  law  to  courts  of  equity, 
the  corporations  affected  are  deprived  A  the 
ri^hl  01  a  trial  by  Jurv  guaranteed  by  the  Con- 
stitution, is  fully  and  satisfactorily  answered 
by  the  opinion  oi  the  court  in  WardY.  FartoeU, 
supra;  and  the  argument  there  made  need  not 
be  repeated  here. 

Nor  is  the  position  well  taken  that  the  pres- 
ent suit  is  in  the  nature  of  a  criminal  prosecu- 
tion, and  therefore  reauired  bv  section  88,  arti- 
cle 6,  of  the  Constituuon,  to  be  carried  on  "in 
the  name  and  by  the  authority  of  the  People  of 
the  State  of  Illinois."  It  is  true  a  quo  warran- 
io  has  been  held  to  be  a  criminal  proceeding 
within  the  meaning  of  the  Constitution,  but 
this  is  neither  a  quo  warranto  nor  its  equiva- 
lent. It  is  a  civil  proceeding  of  a  special  stat- 
utory character,  and  is  brought  for  tbe  pur- 
pose of  protecting  and  enforcing  property 
rights.  Its  primary  object  is  not  to  punish  tbe 
corporation  or  its  officers  for  an  abuse  of  the 
corporate  franchise,  but  to  enforce  a  due  ad- 
ministration of  the  trust  reposed  by  the  corpor- 
ation in  its  officers.  Accoraingly,  when  those 
officers  have  been  guilty  of  fraud  or  some  ma- 
terial irregularity  or  violation  of  law,  to  the  in- 
Jury  of  the  corporation,  or  some  noncompliance 
with  the  provisions  of  the  statute  under  which 
the  corporation  was  organized,  a  court  of  chan- 
cery is  authorized  to  interpose  for  the  preserva- 
tion of  the  property  rignts  of  members  and 
creditors  andfor  the  protection  of  the  general 
public,  by  taking  the  administration  of  the  af- 
fairs of  the  corporation  from  the  bands  of  the 
delinquent  officers  and  pladuff  it  in  the  hands 
of  other  suitable  persons,  or,  if  the  interests  of 
the  members  or  the  general  public  so  require^ 
by  windinff  up  its  business  and  distributing  its 
effects,  ana,  as  incidental  to  such  relief,  by  de- 
creeing a  dissolution  of  the  corporation.  It 
will  thus  be  seen  that  the  proceeaing  partakes 
of  none  of  Uie  elements  of  a  criminal  prosecu- 
tion, but  is  purely  a  civil  remedy,  and  one 
which  falls  directly  within  the  proper  domain 
of  chancery  Jurisdiction. 

The  information  contains  a  large  number  of 
charges  against  the  association  and  itsofficers, 
of  acuand  modes  of  proceeding  which  are  al- 
leged to  be  unlawful  The  defendants'  answer, 
as  a  general  rule,  denies  the  charges  thus  made, 
although  it  at  the  same  time  admits  some  of 
the  acts  alleged  and  insists  that  such  acts 
were  not  unlawful.  We  have  thus  to  determine 
from  the  pleadings  and  evidence  whetlier  any 
and  which  of  the  charges  made  are  establiBhea» 
and  whether  the  charges  so  established  are  le- 
^ly  sufficient  to  warrant  the  present  proceed- 
ings and  decree. 

One  of  the  charges  upon  which  considerable 
stress  is  laid,  and  upon  which  the  court  l)elow 
found  in  favor  of  the  Attorney- General,  is  that 
of  admitting  minors  to  membership.  The  stat- 
ute requires  that  the  certificate  of  association 
shall  state,  among  other  thines,  "the  limits  as 
to  age  of  applicants  for  membership,"  and,  in 
pursuance  or  that  requirement,  the  certificate 
of  association  in  this  case,  which  was  submit- 
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ted  to  aod  approved  by  the  auditor  and  bj  him 
transmitted  to  the  Secretary  of  State,  and  up- 
on which  the  latter  issued  the  certificate  of  or- 
ganization, provided  that  *'No  person  shall  be- 
come a  member  who  is  under  ten  or  over 
seventy  years  of  a^e."  It  appears  from  the 
evidence  and  the  defendants'  admissions  that, 
of  about  six  hundred  members  belonging  to  Uio 
association,  something  over  sixty  were  admitted 
imder  the  age  of  twenty  one  years,  some  of  them 
being  but  little  past  the  minimum  age.  Was 
their  admission  unlawful? 

The  statute  under  which  the  association  was 
organized  is  silent  on  the  subject,  nor  do  we 
find  any  statute  which  either  expressly,  or,  so 
far  as  we  can  discover,  by  implication,  either 
permits  or  forbids  their  admission  to  member- 
ship. If,  then,  minors  are  ineligible,  such  in- 
digibility  arises  from  some  principle  growing 
out  of  the  nature  and  objects  of  these  associa- 
tions, or  the  policy  of  the  law  applicable  thereto. 

The  contention  is  that  the  certificate  of  mem- 
berdiip  is  a  personal  contract  between  the 
member  and  the  association,  and  that  as  an  in- 
fant is  capable  of  making  only  a  voidable  con- 
tract, his  admission  to  membership  is  a  viola- 
lion  of  those  principles  of  mutualit;^  which  lie 
at  the  basis  of  mutual  benefit  societies.  We 
may  admit  in  the  broadest  sense  that  these  so- 
cieties are  founded  upon  the  principle  of  entire 
mutuality  in  relation  to  burdens  as  well  as  ben- 
efits; yet  we  are  unable  to  see  how  that  prin* 
ciple  places  the  membership  of  infants  upon 
anyfooting  different  from  that  of  adults. 

While  the  certificate  of  membership  is  a  con- 
tract, such  contract,  in  the  absence  of  express 
stipulations  to  the  contrary,  is  purely  unilateral. 
It  may  be  ^iforced  against  the  a<«sociation 
where  the  member  has  performed  all  the  pre- 
scribed conditions,  but  none  of  its  stipulations 
are  enfordble  against  the  member.  If  he  fails  to 
pay  his  assessments  or  dues,  or  does  any  act 
forbidden  by  the  certificate  of  membership,  the 
certificate  liecomes  void  and  the  membership 
ceases.  But  the  making  of  an  assessment  or  the 
maturing  of  dues  does  not  make  the  member  a 
debtor  to  the  association  so  as  to  authorize  it  to 
brinir  a  suit  for  its  recovery  in  case  of  his  neglect 
or  refusal  to  pay.  Payment  is  left  wholly  to  his 
disoretion.  The  contract  then  not  bein^  one 
which  has  the  legal  effect  of  binding  him  to 
the  payment  of  any  money  or  the  periormance 
of  any  condition,  we  cannot  see  how  it  can  be 
at  all  important  whether  it  is  voidable  or  other- 
wise. Performance  is  no  more  left  to  the 
option  of  the  member  where  the  contract  is 
made  by  an  infant  than  when  made  by  an  adult 
If  an  infant  performs  the  conditions  prcRcribed 
in  the  certificate,  he,  the  same  as  an  adult,  be- 
comes entitled  to  the  benefits  thereby  secured. 
If  he  fails  to  perform,  his  membership  ceases, 
and  that  is  all. 

We  do  not  assent  to  the  view  that,  as  a  fur- 
ther consequence  of  his  disability,  he  may  re- 
cover back  the  dues  and  assessments  he  'may 
have  already  paid.  "If  an  infant  advances 
money  on  a  voidable  contract  which  he  after- 
wards rescinds,  he  cannot  recover  this  money 
back  because  it  is  lost  to  him  by  his  own  act, 
and  the  privilege  of  infancy  does  not  extend  so 
far  as  to  restore  this  money  unless  it  was  ob- 
tained by  fraud."    1  Parsons,  Contracts,  382. 

Nor  are  we  able  to  see  any  force  in  the  sug- 
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gestion  that  minors  should  not  be  admitted  to 
membership  because  of  their  incapacity  to  act 
as  trustees,  or  to  perform  tbe  duties  of  members 
at  corporate  meetings,  such  as  consulting  or 
giving  advice  for  tbe  mutual  benefit  of  the  mem- 
bers, voting  for  officers,  and  the  like.  We 
know  of  no  reason  why  tbe  capaci^  to  act  as 
trustee  should  be  a  necessary  qualification  for 
membership.  If  a  sufficient  number  of  mem- 
bers possess  tbe  requisite  capacity,  so  as  to  af- 
ford tbe  members  a  reasonable  and  proper 
range  of  choice  in  the  delection  of  trustees,  the 
admission  of  others  who  are  not  thus  qualified 
can  work  no  injury  to  anybody. 

It  will  not  be  claimed  that  the  want  of  the 
requisite  intelligence  or  business  experience  on 
the  part  of  an  adult  to  qualify  him  to  act  as 
tru  tee  would  render  him  ineligible  to  member- 
ship, but  these  are  quite  as  essential  to  the 
proper  discharge  of  the  duties  of  trustee  as 
mere  legkl  ca];Mu:ity.  There  would  seem  to  be  no 
legal  obstacle  in  the  way  of  minors  taking  part 
in  corporate  meetings,  consulting,  advising,  or 
even  voting.  The  only  objection  to  their  doing 
so  grows  out  of  their  inexperience  and  the  im- 
maturity of  their  judgments,  but  these  are  dis- 
Qualifications  which  are  not  necessarily  con- 
fined to  persons  under  the  age  of  twenty-one 
vears;  and  no  one  would  allege  them  as  a  le^l 
bar  to  the  admission  of  an  adult  to  membership. 

It  should  be  remembered  that  in  this  pro- 
ceeding we  have  nothing  to  do  with  tbe  good 
or  bad  policy,  in  an  economic  or  business  point 
of  view,  of  admitting  minors  to  membership. 
Whether  it  was  wise  or  unwise  is  not  the  ques- 
tion. We  have  only  to  determine  whether  it 
was  such  a  violation  of  the  rules  or  policy  of 
the  law  as  should  subject  Uie  association  to  dis- 
solution. On  this  point  we  are  unable  to  agree 
with  tbe  learned  chancellor  before  whom  the 
cause  was  heard,  our  opinion  being  that,  so  far 
as  this  charge  is  concerned,  the  aecree  is  not 
sustained. 

But  there  are  other  charges,  either  admitted 
or  proved,  of  acts  on  the  part  of  the  association 
ana  its  officers,  which  constitute  sach  viola- 
tions of  law  as  warrant  the  dissolution  of  the 
association.  Prondnent  among  these  is  that 
which  relates  to  the  use  by  the  association  of 
the  advance  mortuary  assessment  for  the  pay- 
ment of  current  expenses.  The  by-  laws  of  the 
association  provided  that  all  persons  becoming 
members  should  be  required  to  pay  a  certain 
admission  fee,  the  annual  dues  for  one  year, 
and  one  advance  mortuary  assessment.  The 
money  derived  from  this  assessment  was  set 
apart  and  treated  as  a  mortuary  fund  until 
February  16,  1886,  at  which  date  tbe  trustees 
adopted  a  resolution  authorizing  tbe  manager 
to  use  the  advance  mortuary  assessment  in  de- 
fraying current  expenses,  tbe  same  to  be  re- 
placed to  ti^e  credit  of  the  association  from  an 
nual  dues  as  soon  as  expedient.  After  the 
adoption  of  this  resolution,  the  advance  mortu 
ary  assessment  or  tbe  larger  portion  of  it  was 
used  by  the  manager  for  expenses;  and  as  a 
consequence,  at  the  time  of  filing  tbe  informa- 
tion, there  was  a  larere  deficiency  in  the  mortu- 
ary fund,  if  the  advance  mortuary  assessment 
is  to  be  treated  as  a  part  of  that  fund. 

The  defendants  admit  the  adoption  of  said 
resolution  and  the  subsequent  use  of  the  ad- 
vance mortuary  assessment  as    alleged,   but 
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•contend  that  the  association  had  the  legal  right 
4o  so  use  it. 

The  dxth  section  of  the  statute  under  which 
the  association  was  organized  provides  that 
*'No  part  of  the  funds  collected  for  the  pay- 
ment of  death  benefits  shall  be  applied  for  any 
other  purpose."  There  can  be  no  doubt  that 
the  advance  mortuary  assessment  was  money 
collected  for  the  payment  of  death  benefits, 
within  the  meaning  of  the  statute.  That  is  the 
clear  import  of  the  nam^  under  which  it  was 
collected;  and  if  it  was  in  fact  designed  for  any 
other  purpose,  the  very  name  and  pretense  un- 
der which  the  money  was  demanded,  were  of 
themselves  a  palpable  fraud  upon  the  members 
paying  it.  Not  on! v  is  this  so,  but  the  circulars 
and  other  publications  distributed  by  the  asso- 
ciation for  the  purpose  of  advertising  its  scheme 
and  inducing  those  who  might  read  them  to 
apply  for  membership,  represented  that  all  ex- 
penses were  to  be  paid  out  of  the  membership 
fees  and  the  annual  dues;  and  such  was  doubt- 
less the  understanding  of  most,  if  not  all,  who 
became  members.  The  use  of  the  money  thus 
obtained  for  current  expenses  was  not  only  a 
fraud  upon  the  members,  but  a  clear,  palpable 
and  inexcusable  violation  of  law. 

The  eighth  section  of  said  statute  provides 
that  associations  organized  thereundfer  may 
provide  by  their  by-laws  for  the  accumulation 
of  a  surplus,  general  or  guaranty  fund,  to  be 
invested  in  a  manner  particularly  specified;  and 
that  such  fund,  when  so  set  apart  and  invested 
filial],  with  the  increase  thereof,  belong  to  such 
association  and  not  to  the  directors,  trustees, 
managers  or  officers  thereof,  "and  shall  be  used 
only  for  mortuary  benefits,  without  assessment, 
or  applied  in  payment  of  future  assessments, 
or  otiierwise  used  for  the  promotion  of  the  ob- 
ject or  objects  for  which  such  funds  are  spe- 
^'inlly  provided  and  set  apart;  and  such  use  shall 
not  be  deemed  or  construed  to  mean  a  profit 
received  by  members  within  the  meaning  of  the 
statutes  of  this  State." 

The  defendants'  certificate  of  association  pro- 
vided, as  a  part  of  the  plan  upon  which  the 
association  was  formed,  tnat  25  per  cent  of  the 
assessments  for  death  benefits  should  constitute 
a  guaranty  fund  to  be  known  as  the  'Tontine 
Reserve  Fund,"  and  that  for  the  apportionment 
of  such  fund  the  association  should  be  divided 
into  classes  bv  years,  the  portion  of  such  fund 
-contributed  during  ten  years  by  members  of 
each  class,  together  with  the  accumulations,  to 
be  apportioned  equitably  among  the  surviving 
persistent  members  of  that  class.  We  think  it 
-clear  that  such  disposition  of  the  reserve  fund 
was  in  direct  violation  of  the  letter,  as  well  as 
the  spirit,  of  the  statute.  The  moneys  from 
which  it  was  to  be  accumulated,  viz.:  Uiose 
collected  for  the  payment  of  death  benefits, 
were  dedicated  and  set  apart  by  the  statute  to 
that  purpose  alone,  and  any  other  application 
of  them  was  expressly  prohibited.  It  follows 
that  a  reserve  fund  accumulated  from  that 
-source  could  be  lawfully  applied  to  no  other 
purpose  than  that  of  paying  death  benefits. 
But  in  addition  to  this,  the  section  of  the  stat- 
ute permitting  the  accumulation  of  such  fund 
-expressly  provided  that  the  fund  should  belong 
to  the  association — a  provision  which  neces- 
sarily excludes  the  Idea  of  its  belonging  to  or 


being  distributable  among  the  persistent  Bast* 
viving  members  of  a  particular  c^ass. 

Doubtless  it  was  the  intention  of  the  statute^ 
in  providing  for  the  accumulation  of  a  res  rve 
fund,  to  place  the  association  in  such  condition 
as  to  be  able  to  pay  its  death  benefits  with 
greater  promptness  and  certainty,  and  perhaps 
to  provide  agiaiust  unexpected  drafts  upon  its 
resources  by  extraordinary  mortality  caused  by 
the  visitation  of  epidemic  diseases  when  tha 
ordinary  death  assessments  would  be  likely  to 
prove  msufiicient.  It  thus  appears  that  the 
plan  upon  which  the  association  was  formed, 
so  far  as  it  relates  to  the  disposition  to  be  made 
of  its  reserve  fund,  was  in  direct  violation  of 
law. 

The  information  charges  that  the  association, 
in  order  to  obtain  applications  for  membership, 
held  out  to  the  world  that  it  had  a  legal  rignt 
to,  and  would  at  the  option  of  a  member,  re- 
fund to  him  in  cash,  at  the  expiration  of  the 
period  of  ten  years,  all  the  reserve  fund  to 
which  he  would  be  equitably  entitled,  in  ac- 
cordance with  the  plan  upon  which  that  fund 
was  being  accumulated.  This  charge  is  ad- 
mitted, and  the  claim  is  made  that  the  associa- 
tion had  the  right  to  ofi^er  and  make  such  pay^ 
ment.  That  such  payment  would  be  unlawful 
follows  from  what  has  been  said,  as  well  as 
from  the  further  reason  that  it  would  be  an 
allowance  to  the  member  of  money  from  the 
association  as  a  profit. 

The  payment  pronpised,  it  will  be  observed, 
was  not  oT  the  unexpended  balance  of  the  assess- 
ment paid  by  the  member,  or  such  balance  and 
interest,  but  the  equitable  shaie  of  the  member 
as  one  of  the  surviving  persistent  memliers  of 
the  particular  class  to  which  the  fund  accu- 
mulated At  the  expiration  of  the  tontine  period 
was  to  belong.  That  share  would  manifestly 
be  increased  by  the  lapsine  of  the  interest  in 
the  fund  of  all  members  who  during  the  period 
should  cease  to  be  such  by  delinquency  or  oth- 
erwise, thus  clearly  introducing  into  the  pro- 
posed payments  tne  element  of  profit.  The 
statute  expressly  forbids  the  receipt  by  members 
of  associations  organized  thereunder  of  any 
money  as  profit;  and  it  therefore  follows  that 
the  payment  promised  to  members  at  the  ex- 
piration of  the  tontine  period  was  in  direct  vio- 
lation of  its  terms. 

We  are  also  of  the  opinion  that  there  was  a 
clear  violation  of  the  spirit,  if  not  of  the  letter, 
of  the  statute  in  the  mode  adopted  for  the  elec- 
tion of  oflBcers,  by  which  the  virtual  control 
and  management  of  the  association  was  taken 
from  the  board  of  trustees  and  vested  in  the 
manager  and  secretary.  The  statute  provides 
Uiat  the  affairs  of  afl  associations  organized 
thereunder  shall  be  managed  by  not  less  than 
five  directors,  trustees  or  managers,  who  shall 
be  elected  from  and  by  the  members,  at  such 
time  and  place  and  for  such  period,  not  ex- 
ceeding three  years,  as  may  be  provided  for  in 
the  by-laws.  The  certificate  of  association 
provided  that  the  management  of  the  asso- 
ciation should  be  vested  In  a  board  of  eight 
trustees,  who  were  to  be  elected  annually. 

At  fint  the  manager  and  secretary  were  ap* 
pointed  bv  the  board  of  trustees,  but  In  conse- 
quence of  some  friction  between  the  manager 
and  the  first  bcoLrd  of  trustees  in  rehttion  to  the 
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proper  mode  of  coDducting  the  affairs  of  the 
association,  a  resolution  was  proposed  and 
adopted  at  the  meeting  of  Ibe  association  held 
in  January,  1886,  providing  that  the  m-magcr 
and  secretary  should  thereafter  be  elected  an- 
nually by  the  members.  It  api)eais  that  the 
blank  applications  for  membership  then  in  use 
bv  the  association  had  printed  upon  them  a 
blank  proxy  authorizing  the  person  whose 
iiame  sbould  be  inserted  therein  to  act  aod  vote 
for  the  member  at  all  meetings  of  the  associa- 
tion; and  underneath  it  was  a  request  to  the 
applicant  for  membership  to  sign  it  in  blank, 
to  tie  filled  up  by  the  secretary.  In  accordance 
with  this  request  a  lar&re  number  of  these 
proxies  were  signed  in  blank  and  transmitl^ 
to  the  secretary. 

It  does  not  distinctly  appear  whether  the 
proxies  thus  obtained  were  ever  in  fact  used  at 
the  corporate  meetings  of  the  association,  nor 
does  it  seem  to  us  to  be  very  important  whether 
they  were  or  not.  The  resolution  changing  the 
mode  of  electing  the  manager  and  secretary  and 
making  them  practically  independent  of  the 
board  of  trustees,  was  adopted  mainly  by  the 
use  of  proxies,  either  the  ones  indorsed  on  the 
applications  for  membership  or  others.  After 
the  adoption  of  that  resolution,  the  mere  pos- 
session, by. the  secretary  and  manager,  of  a 
sufficient  number  of  proxies  to  control  all  elec- 
tions and  other  corporate  action,  and  to  perpet- 
uate themselves  in  power,  was  repugnant  to  the 
principles  upon  which  the  association  was 
founded,  and  a  clear  abuse  of  the  opportunities 
which  their  official  posi tions  afforded  them.  It 
took  the  control  and  management  of  the  associ- 
ation from  the  body  to  which  t)Oth  the  statute 
and  the  articles  of  association  committed  it,  and 
placed  it  in  the  irresponsible  hands  of  two  of  the 
8ul)ordinate  officers. 

We  cannot  for  a  moment  suppose  that  so 
large  a  number  of  applicants  for  membership 
signed  documents  so  utterly  destructive  of  the 
verv  purposes  and  objects  of  the  association 
unaerstandingly,  and  properly  appreciating  the 
consequences  of  their  action.  The  circum- 
stances tend  rather  to  the  conclusion  that  they 
were  led  to  suppose  that  the  execution  of  the 
prox^  was  a  condition  precedent  to  their  ad- 
mission to  membership,  and  that  they  therefore 
signed  unadvisedlv  and  without  understanding 
or  properly  considering  what  they  were  doing. 
An  improper  and  unlawful  advantage  of  the 
members  was  thus  taken  on  their  Admission  into 
the  association. 

After  the  adoption  of  the  resolution  of  Jan- 
nary,  1886,  the  board  of  trustees  gave  but  very 
little  actual  attention  to  the  affairs  of  the  asso- 
ciation, and  that  only  in  a  perfunctoiy  manner, 
and,  as  we  may  well  assume,  at  the  dictation  of 
the  manager  and  secretary.  The  latter  were 
the  real  governing  authority,  and  conducted  the 
business  of  the  association  as  they  saw  fit. 
This  was  a  palpable  subversion  of  the  rules  of 
law  as  well  as  a  fraud  upon  the  members,  and 
'ustly  subjected  the  association  to  proceedings 
the  Attorney-General  for  its  dissolution. 

The  information  accuses  the  officers  of  the 
association  of  fake  representations  as  to  various 
matters.  Of  these  one  is  admitted  by  the 
answer,  although  the  fraudulent  intent  is  de- 
nied. That  consists  of  issuing  certificates  of 
memberahip  numbered,  but  not  consecutively — 
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a  particular  certificate  being  thus^ven  a  num- 
ber very  much  larger  than  the  total  number  of 
certificates  issued  u{>  to  that  date.  The  answer 
alleges  that  this  was  done  for  the  purpose  of 
preventing  rival  associations  from  ascertaining 
the  amount  of  business  done  by  the  defendanL 

Whether  this  was  the  true  purpose  or  not. 
there  is  no  evidence  that  any  means  were  taken 
to  apprise  applicants  of  the  actual  number  of 
certificates  issued;  nor  does  it  appear  that  they 
had  any  knowledge  on  that  subject;  and  as  by 
the  terms  of  the  certificates  the  amount  of  the 
benefits  payable  on  the  death  of  a  member  de- 
pended upon  the  number  of  members  in  good 
standing  at  the  time  of  his  death,  thti  issuing  of 
certificates  with  numbers  much  larger  than  the 
number  of  certificates  previously  issued  had  a 
direct  tendency  to  deceive  members  receiving 
certificates  as  to  their  value.  Whether  in- 
tended or  not,  this  mode  of  issuing  certificates 
operated  as  an  actual  fraud  upon  tnose  becom- 
ing members,  and  the  result,  so  far  as  concerns 
those  actually  deceived,  was  the  same  as 
though  the  misnumbering  of  the  certificates 
had  been  adopted  with  an  actual  intent  to  de- 
ceive and  defraud. 

It  is  also  alleged  that  the  annual  statement  to 
the  auditor  was  false  in  its  report  of  the  finan- 
cial condition  of  the  association.  Whether  said 
statement  is  false  or  not  in  the  particular 
pointed  out  depends  upon  the  ri/;ht  of  the  as- 
sociation to  use  the  advance  mortuary  assess- 
ments for  current  expenses.  As  we  hold  that 
it  had  no  such  right,  it  follows  that  the  state- 
ment was  incorrect  by  the  amount  the  mort- 
uary and  tontine  funds  had  been  depleted  by 
the  misappropriation  of  the  advance  mortuary 
assessments. 

It  is  urged  that  this  was  a  mistake  of  law 
honestly  made,  which  ought  not  to  subject  the 
association  to  proceedings  by  the  Attorney- 
General  for  its  dissolution.  The  provision  of 
the  statute  prohibiting  the  use  of  the  mortuary 
assessments  for  any  other  purpose  than  that  of 
paying  death  benefits  is  so  plain  and  unambig- 
uous that  an  honest  mistake  of  law  on  that 
point  seems  scarcely  possible.  Besides,  we  are 
unable  to  see  how  a  mistake  of  law  can  be  set 
up  in  such  case  as  a  defense.  The  evidence, 
however,  tends  strongly  to  the  conclusion  that 
there  was  no  mistake,  but  that  the  officers  of 
the  association  acted  in  the  matter  with  knowl- 
edge that  they  were  violating  a  statutory  pro- 
hibition. They  claim  to  have  taken  legal  ad- 
vice; but  it  is  by  no  means  apparent  that  they 
took  advice  except  from  one  of  their  own  num- 
ber, and  it  is  not  clear  that  such  advice  was 
sought  in  good  faith  or  honestly  believed  to  Xte 
correct.  Another  circumstance  tends  to  the 
same  conclusion,  and  that  is  that  the  officers 
studiously  concealed  from  the  auditor  the  fact 
that  they  were  misappropriating  the  advance 
mortuary  assessments  in  the  manner  above 
stated. 

Again;  in  the  statement  to  the  auditor,  the 
officers  gave  a  negative  answer  to  the  question 
in  the  auditor's  blank,  whether  the  association 
undertook  or  promised  to  pay  members  during 
life,  without  reg^  to  their  physical  condition, 
any  sum  of  money  or  thing  of  value.  It  ap- 
pears from  what  has  already  been  said  that  his 
answer  was  false.  The  promise  to  pa>  to  each 
member  at  the  end  of  the  period  ox  ten  years. 
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if  be  chose  to  receive  it,  his  equitable  propor- 
tion of  the  reserve  or  tootine  fund,  was  a 
promise  to  pav  money  to  members  during  life 
without  regard  to  their  physical  condition.  So 
of  the  answer  to  the  question  for  what  purpose 
and  how  the  reserve  or  tontine  fund  was 
created. 

The  answer  given  was  that  it  was  created  for 
the  purpose  of  meeting  the  advance  of  rate  at 
the  end  of  ten  years  from  the  date  of  entry,  by 
reserving  25  per  cent  of  the  net  amount  of  as- 
sessments. This  was  correct  so  far  as  it  went, 
but  was  false  in  suppressing  the  fact  that  the 
fund  micrbt  be  witbarawn  at  the  end  of  ten 
years.  The  suppression  of  a  material  fact 
called  for  by  a  question  makes  the  answer  as 
essentially  false  as  would  the  aflirmative  asser- 
tion of  an  untruth. 

Another,  and  in  our  Judgment  a  very  mate- 
rial, official  delinquency  is  charged  in  the  in- 
formation, based  ui)on  the  unmethodical,  if  not 
incorrect,  manner  in  which  the  books  of  ac- 
count of  the  association  were  kept.  The  evi- 
dence shows  that  the  books  containing  the  ac- 
counts of  money  received  and  expended  were 
so  confused  and  unsystematic  that  it  was  diffi- 
cult, if  not  impossible,  to  derive  therefrom  any 
certain  information  as  to  the  financial  aifairs  of 
the  association.  The  experts  employ^  by  the 
auditor,  finding  themselves  unable  to  strike  any 
balance  from  the  books,  were  compelled  to 


construct  the  accounts  for  themselves  anew  out 
of  such  original  data  as  they  were  able  to  find. 
The  failure  of  the  officers  of  a  mutual  benefit 
association  to  keep  correct  and  intelligible 
books  of  account,  whether  such  failure  results 
from  design,  carelessness  or  want  of  skill,  is  a 
serious  breach  of  official  duty.  Such  officers 
are  trustees,  having  funds  intrusted  to  their 
care,  to  be  safely  and  honestly  kept  and  admin- 
istered, not  for  their  own  benefit,  but  solely  for 
the  promotion  of  the  laudable  objects  for  which 
the  association  is  org^anized. 

It  is  a  duty  of  primary  importance,  incum- 
bent on  all  trustees,  to  keep  proper  accounts  of 
trust  fqnds;  for  unless  that  is  done,  the  benefi- 
cial owners  of  such  funds  are  subjected  to  con- 
stant uncertainty  as  to  their  rights,  and  to  a 
constant  liability  to  be  defrauded.  Next  to  the 
duty  of  honestly  administering  a  trust  fund  is 
that  of  keeping  a  true,  honest  and  intelligible 
account  of  sucn  administration. 

Evidence  was  introduced  tending  to  sustain 
various  of  the  other  charges  made  by  the  infor- 
mation, several  of  which  the  court  below  held 
to  be  sustained,  and  in  which  conclusion  we  are 
disposed  to  concur.  It  is  unnecessary,  how- 
ever, for  us  to  protract  the  discussion,  as  what 
has  already  been  said  is  sufficient  to  show  that 
in  our  opinion  the  decree  is  fully  warranted 
by  the  evidence.  It  wiU  thertfore  be  af- 
firmed. 
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John  A.  LEE,  Treasurer  of  Richland  Coun- 
ty, Plff.  in  Err., 

V, 

Edward  STURGES. 


WESTERN  INS.  CO.  of  Cincinnati,  Plff. 

in  Err.^ 

V. 

Frank  RATTERMAN,  Treasurer  of  Ham- 
ilton County. 

(....46  Ohio  St.....) 

^The  proTlsioii  of  sectloii  8  of  the  Act 
of  April  6«1869  (S.  ft  a  14S8),  that  '*No  penon 
sball  06  required  to  inolude  in  his  statement  as  a 
fiart  of  the  personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks.  Joint  stock  companies 
or  otherwise, which  he  is  required  to  list,any  share 
or  portion  of  the  capital  or  property  of  any  com- 
pany or  corporation,  which  Is  required  to  list 
or  return  its  capital  and  property  for  taxation  in 
this  State,"  does  not  apply  to  shares  of  a  foreign 
corporation,  although  the  capital  of  the  corpora- 
tion is  taxed  in  the  State  where  located,  and  al- 
though the  corporation  has  substantial  property 
In  Ohio  on  which  It  pays  taxes  here:  oor  does  it 
apply  to  shares  of  a  railroad  company  which  is 
formed  by  the  consolidation  of  an  Ohio  company 
with  companies  of  other  States,  notwithstanding 
such  company  pays  taxes  in  Ohio  on  the  portion 
of  its  property  which  is  situated  here. 

t.  A  constmctioii*  bsr  offlceni  bavin^  the 
enforcement  of  the  Tax  liaws  of  Ohio, 
since  the  enactment  thereof,  to  the  effect  that  un- 
der such  lav  8,  shares  held  by  residents  of  Ohio  of 
■took  of  foreign  railroad  corporations  having 
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property  in  this  State  on  which  they  pay  taxes, 
and  of  consolidated  railroad  companies,  am  not 
taxable  in  Ohio,  does  not  bind  the  successors  of 
such  officers,  nor  the  State,  in  the  proper  assess 
ment  and  collection  of  taxes  upon  such  shares. 

(January  8, 1880.) 

THE  first  case  is  error  to  the  Court  of  Com- 
mon Pleas  of  Richland  County,  reserved  io 
the  District  Court  Judgment  far  amount 
claimed,  but  without  intereet. 

The  second  case  is  error  to  the  Superior 
Court  of  Cincinnati  Judgment  modified  and 
afflnned. 

Statement  Ir^  Spear,  J,: 

The  plaintiff  in  error,  Lee,  waa,  at  the  com* 
mcDcement  of  the  action,  treasurer  of  Richland 
County.  By  his  petition  filed  August  16, 1878, 
he  sought  to  recover,  as  taxes  for  the  year  1876, 
upon  shares  of  stock  owned  by  defendant,  ox 
the  Western  Union  Telegraph  Companj^  and 
the  Ijake  Shore  Michigan  Southern  Railway 
Company,  the  sum  of  $1,024.84,  and  as  taxes 
for  the  year  1877.  upon  stock  of  the  same  rail- 
way company,  $591.78.  together  with  10  per 
cent  penalty,  in  all  $1,777.67^  and  interest. 
The  taxes  were  placed  upon  the  duplicate  by 
the  auditor  after  the  semi-annual  settlement 
with  the  treasurer,  and  penalty  added,  and  the 
penalty  so  added  and  demanded  is  that  pro- 
vided for  by  section  2855  of  the  Revised  Stat* 
utes. 

The  facts,  as  found  by  the  district  court, 
show  that  the  Western  Union  Telcffranh  Com- 
pany is  a  corporation  organized  under  the  Laws 
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of  the  Stale  of  New  York,  and  carries  on  the 
buBioess  of  transmitting  telegraphic  dispatches 
through  the  l^tate  of  Ohio  ana  other  States. 
It  owns  real  estate,  not  in  Obio,  exclusive  of 
its  line,of  the  value  of  |2, 635,556. 86.  Its  entire 
line  is  78,955  miles;  In  Ohio  it  is  4,050  miles. 
Its  property  in  this  State  consists  of  its  line, 
telegraph  apparatus,  chemicals  and  office  fur- 
niture. The  property  has  been  returned,  and 
the  company  has  paid  taxes  on  it  since  1872, 
from  110.000  to  1 15,000  each  year. 

The  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  is  the  result  of  a  consolidation 
of  a  number  of  corporations  of  the  Slates  of 
Midiigan,  Dlinois,  Indiana,  Ohio,  Pennsylva- 
nia and  New  York,  the  Ohio  corporation  being 
called  The  Lake  Shore  Railway  Company,  it 
owns  a  railroad  from  BafFalo,  New  York,  to 
Chicago,  Illinois,  extending  through  Ohio  and 
into  each  of  the  other  States  named;  also 
feeders  and  branch  lines.  Its  capital  stock  is 
$50,000,000,  made  up  from  the  aggregate  capital 
stock  of  the  sevend  corporations  which  were 
consolidated  to  create  it.  Of  its  track,  877 
miles  are  in  Ohio.  The  stock  of  the  Lake 
Shore  Company  amounted  to  $15,000,000,  and 
by  the  terms  of  the  consolidation  agreement, 
the  owners  of  the  stock  of  that  corporation 
surrendered  their  stock  and  received  a  like 
amount  of  the  stock  of  the  consolidated  com- 
pany. Since  1870  the  consolidated  company 
has  returned  for  taxation,  and  paid  taxes  on, 
its  property  in  this  State,  consisting  of  its  line 
of  railroad,  roadbeds,  depots,  station-houses, 
and  the  necessary  real  estate  for  the  same,  roll- 
ing stock,  and  other  property,  of  the  value  of 
$13,000,000,  payable  in  the  year  1877,  the  sum 
of  $286,817.  W,  on  a  valuation  of  less  than  one 
fourth  its  capital  stock. 

Upon  the  facts  so  found  the  district  court 
ordered  reserved  to  this  court,  as  question  of 
law, "  whether  or  not  shares  of  the  capital 
stock  of  the  said  The  Western  Union  Telesraph 
Company,  and  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  are  taxable  in  the 
hands  of  individual  owners  of  the  same,  who 
are  residents  of  the  State  of  Ohio?"  which  is  the 
only  question  In  this  case. 

The  plaintiff  in  error,  The  Western  Insur- 
ance Company  of  Cincinnati,  seeks  to  enjoin 
the  Treasurer  of  Hamilton  County,  Ratterman, 
from  collecting  taxes  assessed  a^inst  the  com- 
pany for  the  year  1886,  to  the  amount  of 
$681.80,  upon  shares  of  stock  owned  by  the 
company  of  the  Cincinnati,  Indianapolis,  St 
Louis  i  Chicago  Railway  Company,  and  of 
the  stock  of  the  Pittsburgh,  Ft.  Wayne  &  Chi- 
cago Railway  Company.  The  taxes  were  en- 
terefii  upon  the  tax  duplicate  by  the  auditor  by 
way  of  correction  of  the  return  made  by  the 
company.  In  the  superior  court  a  motion  to 
strike  from  the  petition,  as  irrelevant  and  as 
surpluaa^,  the  following  paragraph  was  sus- 
tained, VIZ.: 

"  Since  the  year  1852,  the  Statutes  of  Ohio 
relating  to  the  taxation  of  investments  in  stocks 
cr  oorporationa  have  been  substantially  the 
same  as  those  in  force  on  the  day  following 
the  second  Monday  of  April,  1886,  and  in  an 
this  period  said  statutes  have  been  construed, 
not  onlv  by  the  people  of  the  State  of  Ohio, 
generally,  but  by  the  officers  charged  with  the 
execution  thereof,  as  not  requiring  the  ownera 
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of  shares  of  stock  in  railway  corporations,  the 
capital  of  which  is  divided  into  shares  which 
are  transferable  by  each  owner  without  the 
consent  of  the  other  stockholders,  and  part  of 
the  line  of  the  railway  of  which  lies  within  the 
State  of  Ohio,  to  list  the  same  for  taxation,  or 
authorizing  the  officers  of  said  State  to  tax  the 
same  against  the  owner  thereof,  and  that  at  the 
time  property  was  required  to  be  listed  for 
taxation  in  1886,  there  was  no  law  of  Ohio,  as 
plaintiff  believes  and  charges,  which  subjected 
said  shares  of  stock  to  taxation  in  the  hands  of 
the  owners  thereof.*' 

The  sustaining  of  this  motion  is  one  of  the 
grounds  of  error. 

Defendant  filed  a  cross  petition,  asking  to 
recover  $681.80  taxes  and  15  per  centum  pen- 
alty. 

The  Cincinnati,  Indianapolis,  St.  Louis  & 
Chicago  Railway  Company  is  an  Indiana  cor- 
poration. Of  a  total  of  177.47  miles  of  road, 
20.64  miles  are  in  Ohio,  the  remainder  in  In- 
diana. Of  a  capital  stock  of  $7,000,000,  the 
property  on  which  the  corporation  pays  taxes 
in  Ohio  is  $477,609.  The  value  of  the  cap- 
ital stock  at  the  time  of  this  assessment  was 
$4,655,000,  or  $66.50  on  each  $100  of  stock, 
the  taxes  paid  being  on  a  valuation  of  a  little 
over  one  tenth  the  value  of  its  capital  stock. 

The  Pittsburgh,  Fort  Wayne  &  Chicago 
Railway  Company  is  a  corporation  organized 
under  the  Laws  of  Peunsvlvania,  Indiana  and 
Illinois,  owning  a  line  of  railway  fjom  Pitts- 
burgh, Penna.,  across  Ohio  and  Indiana  to  Chi- 
cago, Illinois.  Its  entire  line  is  468.82  miles,  of 
which  251.65  are  in  Ohio.  Its  capital  stock  was 
valued  in  April,  1886,  at  $40,553,148.09,  and 
it  paid  taxes  on  property  in  Ohio  valued  at 
$8,749,197,  being  something  over  one  fifth  the 
value  of  its  stock. 

The  insurance  company  included  these  stocks 
in  its  return  to  the  auditor,  placing  them  under 
the  head  of  securities  not  subject  to  taxation. 

In  the  superior  ootirt  judgment  was  rendered 
in  favor  of  the  defendant  for  the  amount  of 
taxes  and  penalty  claimed  in  bis  cross  petition, 
which  Judgment  was  aflSrmed  at  general  term; 
and  it  is  to  reverse  this  Judgment  that  this  pro- 
ceeding in  error  is  brought 

Meun,  Jenner  A  Tvw^ey  for  Lee,  Trea»> 
urer. 

Messrs,  C*  H«  Scrlbner*  Dirlam  A  Iiey» 
Buuit  J*  M*  JoneBt  Efltep*  Dicskey  A 
Sqnire  and  O.  O.  Oetsen-Danner  for 
Sturges. 

Messrs,  Paacton  A  Warrington*  Fol- 
lett»  Hyman  A  Kelley*  Lincoln,  8te- 
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Qoldsmiih  AHoadley,  Wm.  Worthinc^ 

ton«   Cfreorse   Hoadley*  Thomas    Mo* 


thens   A   Lincoln,  Harmon,   Colston, 
h  AHoadley,  Wm. 
trm   Hoadljnr*  Tfa 
Donf^all,  Joshna  H,  Bates,  Kramer  A 
Kramer,  Nash  A  Lenta  for  Western  Ina, 
Co. 

Messrs,  Rnfbs  B.  Smith,  W.  A.  David- 
son,  Wm.  L.  Avery  and  Ooss  A  Cohen 
for  Ratterman,  Treasurer. 

Spear,  /.,  delivered  the  opinion  of  the 
court: 

The  duty  of  putting  in  form  the  views  of  the 
majority  of  the  court  upon  the  issues  raised  in 
these  cases  having  been  placed  upon  the  writer, 
he  approaches  its  performance  with  a  grave 
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tense  of  the  Importance  of  the  questions  in- 
volved, and  of  the  ditUcuUies  surrounding  their 
satisfactory  solution.  The  court  has  heen  fa- 
vored, from  the  thirty-five  eminent  counsel  ap- 
pearing in  the  cases,  with  something  over  four 
hundred  pages  of  printed  amiment,  all  of 
which  has  been  read  and  duly  considered. 
Obviously  it  is  not  practicable  to  review,  or 
even  in  terms  notice,  all  the  points  urged;  and 
the  writer  will  content  himself  with  announc 
log  the  conclusions  reached  by  the  majority, 
and  adding  such  considerations' as  occur  in  tne 
progress  of  their  statement. 

The  questions  arising  upon  the  record  are: 
(1)  whether  shares  of  stock  held  by  citizens  of 
Ohio  in  a  foreign  corporation,  which  has  in 
this  State  substantial  property  upon  which  it 
pays  taxes,  are  taxable  here;  and  (3)  whether 
shares  so  held  of  stock  of  a  consolidated  rail- 
road company  are  taxable  here,  where  the  com- 
pany is  formed  by  consolidation  of  an  Ohio 
company  with  companies  of  other  States,  and 
has  substantial  property  in  the  State  on  which 
it  pays  taxes— the  larger  portion  of  its  property 
being  without  the  State. 

The  claim  against  their  taxability  is  sub- 
stantially that  (1)  the  Legislature  has  not  au- 
thorized such  a  tax— or,  in  other  words,  there 
is  no  law  for  it;  (2)  it  has  authorized  holders  of 
such  shares  to  omit  them  from  their  tax  re- 
turns; (8)  the  tax  laws  have  t)een  thus  con- 
strued from  Uieir  inception,  by  the  taxing  offi- 
cers and  tax  payers;  and  (4^  the  levying  of 
taxes  upon  such  shares  woula  impose  uneoual 
burdens  and  would  result  in  double  taxation. 

It  is  believed  that  as  to  the  telegraph  stock, 
at  least,  previous  decisions  of  this  court  have 
practically  determined  the  controversy,  if,  in- 
deed, thev  have  not  disposed  of  all  the  ques- 
tions in  the  cases.  We  will  now  refer  to  those 
decisions  in  connection  with  the  constitutional 
nnd  statutory  provisions  which  affect  the  ques- 
tions. 

Section  2  of  article  12  of  the  Constitution 
provides  that  **  Laws  shall  be  passed  taxing  by 
a  uniform  rule  all  moneys,  credits,  investments 
in  bonds,  stocks.  Joint  stock  companies  or 
otherwise;  and  also  all  real  and  personal  prop- 
ertv,  according  to  its  true  value  in  money," 
and  that  '*  Personal  proper^  to  an  amount  not 
exceeding  in  value  $200  for  each  individual 
may,  by  general  laws,  be  exempted  from  tax- 
ation." 

Section  1  of  the  Act  of  April  5,  1859  (8.  A 
C.  1488),  entitled  "An  Act  for  the  Assessment 
and  Taxation  of  all  Property  in  this  State,  and 
for  Levying  Taxes  Thereon  According  to  its 
True  Value  in  Money  "  (which  Act  is  now  codi- 
fied in  Revised  Statutes  as  section  2780  and 
following),  is  as  follows:  *'  That  all  property, 
whether  real  or  personal,  in  this  State,  alfmon- 
eys,  credits,  investments  in  bonds,  stocks,  Joint 
•took  companies  or  otherwise  of  persons  resid- 
ing therein;  the  property  of  corporations  and 
the  property  of  all  banks  or  banking  com- 
panies now  existing  or.  hereafter  created,  and 
of  all  bankers,  except  such  as  is  hereinafter  ex- 
pressly exempted— shall  be  subject  to  taxation; 
and  such  property,  moneys,  credits,  invest- 
ments in  bonds,  stocks.  Joint  stock  companies 
01  otherwise,  or  the  value  thereof,  shall  oe  en- 
tered on  the  list  of  taxable  property  for  that 
purpose,  in  the  manner  prescnbea  by  this  Act" 
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Section  2  defines  the  term  "investments  in 
stocks  "  in  these  words: 

"  The  term  '  investments  in  stocks,'  wherever 
used  in  this  Act,  shall  be  held  to  mean  and  in- 
clude all  moneys  invested  in  the  public  stocks 
of  this  or  any  other  State,  or  of  the  United 
States,  or  any  association,  corporation.  Joint 
stock  company  or  otherwise,  the  stock  or  capi- 
tal of  which  IS  or  may  be  divided  into  shares^ 
which  are  transferable  by  each  owner  with- 
out the  consent  of  the  other  partners  or  stock- 
holders, for  the  taxation  of  which  no  special 
provision  is  made  by  this  Act,  held  by  persons 
residing  in  this  State,  either  for  themselves  or 
as  guardians,  trustees  or  asents." 

The  9th  subdivision  or  section  8  provides 
that  "No  person  shall  be  required  to  include  in 
his  statement  as  a  part  of  the  personal  prop- 
erty moneys,  credits,  investments  in  bonds 
stocks.  Joint  stock  companies  or  otherwise* 
which  he  is  rec^ulred  to  list,  any  share  or  por- 
tion of  the  capital  or  property  of  anv*  com- 
pany or  corporation  which  is  required  to  list 
or  return  its  capital  and  property  for  taxation 
in  this  State." 

Section  59  of  the  Act  provides  that  "No  per- 
son shall  be  required  to  list  for  taxation  any 
certificate  of  the  capital  slock  of  any  company 
the  capital  stock  of  which  is  taxed  in  the  name 
of  said  company." 

It  is  clear  that  the  purpose  of  section  1  is  to 
tax  oil  investments  in  stocks  held  within  the 
State.  This  we  are  bound  to  assume,  for  every 
presumption  is  in  favor  of  that  construction  of 
the  law  which  gives  effect  to  the  requirement 
of  the  section  of  the  Constitution  referred  to; 
and  we  are  forced  to  the  conclusion  that  the 
General  Assembly,  in  enacting  this  law,  in- 
tended, so  far  as  the  complex  nature  of  human 
business  affairs  should  make  it  practicable,  to 
include  within  the  taxing  provisions  aU  prop- 
erty within  the  State,  and  not  to  exceed  in  its 
exemptions  the  limit  prescribed,  as  to  persons, 
of  "  personal  properf)r  not  exceeding  in  value 
two  hundred  dollars  for  each  inaividual." 
And,  further,  that  where  an  exception  or  ex- 
emption is  daimed,  the  intention  of  the  Gen- 
eral Assembly  to  except  must  be  expressed  in 
dear  and  unambiguous  terms.  (Xneinnati  CM- 
lege  v.  State,  19  Ohio,  110;  Vtektburg,  8.  4b  P. 
R.  Co.  V.  Dennii,  116  U.  S.  665  [29  L.  ed.  7701; 
FarringUm  v.  Tenn,  96  U.  8.  679  [24  L.  ed. 
5581;  imieago,  B.  dK.O.R.  Co.  v.  Quffey,  120 
U.  S.  669  [80  L.  ed.  7821;  P^^rOand.  8.4bP.R 
Co,  V.  8aeo,  60  Maine,  196;  Lima  ▼.  Cemeterjf 
Ano.  42  Ohio  St  128. 

It  seems  equally  dear  that  the  legislative 
purpose  was  to  tax  all  the  property  of  corpora- 
tions as  well  as  all  investments  in  stocks. 

The  stock  in  question  comes  within*  the 
description  contained  in  sections  1  and  2 
above  quoted.  It  follows  that,  if  this  Act  be 
valid,  the  stocks  sought  to  be  taxed  here  are 
properly  taxable  unless  it  is  made  clearly  to  ap- 
pear that  they  are,  in  whole  or  in  part,  within 
the  spirit  and  letter  of  the  exceptions.  That 
the  Act  is  valid,  and  that  stocks  hdd  here  in 
foreign  corporations  may  be  taxed,  was  dis- 
tinctly held  in  WortMniton  ▼.  BAcMan^  25 
Ohio  St.  1. 

It  mav  be  assumed  that  ''capital  stock"  and 
"capital  and  property"  mean  practically  the 
same  thing.    Primarfly  tiie  capital  stock  la  the 
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mmi^  paid  in  by  the  stockholders  in  oompli- 
anoe  with  the  terms  of  their  subecriptions.  It 
soon,  however,  takes  the  form  of  real  estate,  or 
personal  property,  or  both,  including  machin- 
ery, builaings,  credits,  rights  in  action,  etc.; 
so  that  it  may  here  be  taken  to  mean  personal 
properly,  and  such  real  estate  as  may  be  nec- 
essary to  the  daily  operations  of  the  company, 
and  of  its  moneys  and  credits.  The  capital  is 
thus  represented  by  the  properly  in  which  it 
has  been  invested. 

TJie  clhim  is  that  this  company  does  list  in 
conformity  with  the  statute,  because  it  lists 
that  part  of  its  property  which  Is  in  Ohio,  and 
that  to  require  the  shares  of  stock  to  be  listed 
by  the  stockholders  would  result  in  double 
taxation.  The  facts  show  that  about  one  six- 
teenth of  its  line  is  in  Ohio.  A  very  small 
part  ifi  returned  for  taxation  here,  and  taxes  arc 
paid  upon  that  small  portion.  The  great  bulk 
IS  without  the  State  and  beyond  its  reach.  It 
falls  far  short  of  meeting  the  letter  and  spirit 
of  the  words,  "its  capital  and  property."  The 
language  is  not  "to  return  ita  capital  and  prop- 
city  within  the  State  for  taxation,"  but  is  to 
"return  lis  capital  and  property  for  taxation  in 
this  State."  The  "capital  and  property"  is  not 
a  small  part  of  it. 

AVe  cannot  say  that  so  much  of  the  valuation 
as  has  been  assessed  in  Ohio  in  the  name  of  the 
company  may  be  deducted  from  the  value  of 
the  shares,  and  the  balance  taxed.  We  must 
take  the  statute  as  we  find  it.  We  cannot  in- 
tcrpolato  words  and  make  the  clause  read  as 
though  written  "which  is  required  to  list  or 
return  a  part  of  its  capital  and  property,"  or 
the  other  read  as  though  written  "any  portion 
of  the  capital  stock  of  which  is  taxed  in  the 
name  of  the  company."  Had  the  General  As- 
sembly intended  this  meaning,  it  would  have 
used  apt  words  to  express  it. 

Nor  is  it  apparent  that  double  taxation  would 
follow.  The  shares  of  slock  are  distinct  from 
the  capital  or  property  of  the  company.  That 
may  be  largely  real  estate;  the  shares  are  in 
the  nature  of  personalty.  Thev  can  have  no 
locality,  and  must,  therefore,  of  necessity,  fol- 
low the  person  of  the  owner,  unless  other  pro- 
vision IB  made  by  statute.  The  corporation  is 
the  legal  owner  of  all  the  property  of  the  com- 
pany, real  and  personal:  and  within  the  powers 
conferred  upon  it  by  its  charter,  and  for  the 
^purpoees  for  which  it  was  created,  can  deal 
with  the  corporate  property  as  absolutely  as  a 
private  individnal  can  deaf  with  his  own. 

The  interest  of  the  shareholder  entitles  him 
to  participate  in  the  net  profits  in  proportion  to 
the  number  of  his  shares;  to  have  a  voice  in  the 
selection  of  officers  to  manage  the  business  of 
the  company  in  like  proportion,  and,  upon  its 
dissolution,  the  right  to  his  proportion  of  the 
property  that  may  remain  of  the  corporation 
after  payment  of  its  debts.  This  is  a  distinct, 
independent  interest  or  property,  held  by  the 
ibareholder  like  any  other  property  that  may 
belong  to  him;  Is  under  his  sole  control,  so  that 
be  may  sell  or  hypothecate  it  He  is  entitled, 
from  net  earnings  of  the  corporation,  to  divi- 
dends upon  his  stock,  and  the  value  of  the 
stock  depends  largely'upon  its  capacity  for 
earning  dividends.  The  shares  of  stock  may 
be  worth  much  more  than  the  property  of  the 
corporation;  that  is»  the  franchise  may  be  very 
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valuable  while  the  visible  capital  may  be  of  but 
little  value,  and  dividends  may  be  greatly  out 
of  proportion  to  the  tangible  property,  as  fre 
quently  occurs  in  regard  to  street  railroads,  ea» 
companies,  electric  fight  companies,  eto.  ^euf 
York  V.  Tax  Comrs.  71  U.  8.  4  WaU,  244  [IS 
L.  ed.  844];  Union  Bank  v.  &aU,  9  Terg.  490; 
Cook  V.  Burlington,  69  Iowa,  261. 

It  follows  from  this  that  although  the  share- 
holder may  be  affected  as  regards  the  extent  of 
his  dividends  by  a  taxation  of  the  property  of 
the  corporation,  yet  a  tax  on  the  shares  is  not 
a  tax  on  the  capital  of  the  company,  and  e  eon^ 
verw,  a  tax  on  the  capital  is  not  a  tax  on  the 
shares  held  by  the  stockholders.  Taxation  of 
the  capital  and  property  of  the  corporation  may 
be  accepted  by  the  State  as  an  equivalent  for^ 
but  it  is  not  the  same  as,  a  tex  on  the  shares. 

We  have  many  subjects  of  taxation  which 
approach  more  nearly  to  double  taxation  than 
that  of  taxing  capital  stock  and  individual 
shares  of  stock  in  addition.  Take  the  familiar 
instance  of  the  taxation  of  mortgages.  The 
owner  of  real  estate,  a  farm  for  instance,  mort- 
^ges  it  for  money  to  invest  in  cattle  to  stock 
it.  He  pays  taxes  on  the  land  without  deduc- 
tion, and  on  the  live  stock;  and  the  lender  of 
the  money  pa3'S  taxes  on  the  mortgage.  By 
reason  of*  this  latter  fact  the  lender  demands 
more  interest,  which  the  farmer  pays.  Ho 
thus  pays  taxes  on  his  farm,  on  his  stock  the 
result  of  the  borrowed  money,  and  indirectly, 
the  whole,  or  a  considerable  portion,  of  the  lax 
on  the  mortgage. 

And  yet,  raluced  to  its  last  analysis,  this  is  not 
regarded  as  double  taxation,  because  value  is 
taxed  each  time.  At  all  events,  it  is  unques- 
tionably the  legal  rule  in  Ohio.  It  is  not  im- 
possible that  a  large  portion  of  the  stock  of 
this  corporation  may  be  held  by  residents  of 
this  State.  In  such  case,  if  the  claim  of  the 
defendant  should  prevail,  large  amounts  within 
the  State,  represented  by  these  shares,  would 
escape  taxation,  while  the  shares  of  stock  held 
by  our  citizens  in  foreign  corporations  which 
happen  not  to  have  proi)erty  within  the  State, 
would  bear  their  full  burden.  Such  a  rule 
would  not  tend  to  uniformity  or  equality  of 
taxation.  And,  inasmuch  as  tlie  tax  on  the 
property  of  the  corporation  within  the  State  Is 
not  a  tax  on  the  shares,  and  is  not  by  the  stat- 
ute in  terms  made  an  equivalent,  and  inasmuch 
as  the  manifest  purpose  of  the  Legislature  waa 
to  reach  all  investments  in  stocks"  in  some 
form,  we  think  a  rational  construction  of  the 
statute  can  lead  to  no  other  conclusion  than 
that  the  telegraph  stock  cannot  come  within  the 
purview  of  the  exemption  clauses. 

The  case  of  Bradley  v.  Bavder,  86  Ohio  St 
28,  is  authority  upon  this  question,  and,  we 
think,  disposes  of  it  in  consonance  with  the 
views  here  expressed.  The  syllabus  is:  "By 
the  provisions  of  the  Act  of  May  11,  1878,  an 
owner,  residing  in  Ohio,  of  shares  of  stock  in  a 
foreign  corporation,  is  reouired  to  list  the  same 
for  taxation,  notwithstanding  the  capital  of  the 
corporation  is  taxed  in  the  State  where  the  cor- 
poration is  located." 

The  Act  of  1878,  here  referred  to.  embodies 
substantially  the  provisions  of  the  Act  of  1859. 
A  recurrence  to  the  record  shows  that  every 
question  we  have  here  as  to  telegraph  stock 
was  present  there.    Among  the  shares  of  stock. 
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taxation  of  which  was  sought  to  be  enjoiDed  in 
that  case,  were  shares  of  the  Adams  Express 
Company,  averred  in  the  petition  to  be,  and 
well  Itnown  to  be,  a  foreigii  corporation  having 
lines  running  through  this  State  upon  which  it 
did  business,  and  having  property  within  the 
State  upon  which  it  paid  taxes  here.  It  was 
urged  by  counsel  for  plaintiff  in  error,  in  his 
printed  brief,  that  it  was  a  company  created  by 
and  located  in  the  State  of  New  York,  and 
reasoned  that  the  fact  that  it  paid  taxes  in  that 
Stale,  and  hi  this  State  upon  its  property  em- 
ployed in  its  business  here,  ought  to  exempt 
the  shares.  The  case  was  determined  upon  a 
general  demurrer  to  the  petition  which  was 
sustained,  and  judgment  without  dissent  given 
for  defendant.  Secessarily,  therefore,  this 
question  was  passed  upon.  It  is  within  the  let- 
ter, and,  as  we  think,  the  logic,  of  both  the 
syllabus  and  the  opinion.  That  it  is  not  given 
imi  oitance  in  the  pribted  report  may  be  owing 
to  a  belief  in  the  mind  of  the  learned  Judge 
who  reported  the  case  that  it  was  not  of  conse- 
quence. And  it  was  not,  if  the  principle  an- 
nounced in  the  case  is  correct.  We  believe  it 
to  be,  and,  in  reaching  the  conclusion  herein- 
before indicated  as  to  the  telegraph  stock,  we 
but  follow  the  logic  of  this  case. 

To  like  effect  is  the  holding  of  the  Supreme 
Court  of  the  United  States  in  Sturges  v.  Carter^ 
114  U.  S.  511  [29  L.  ed.  240].  The  plaintiff 
in  that  case.  Carter,  treasurer,  the  successor  of 
Lee,  brought  suit  in  the  Common  Pleas  of 
Richland  County,  to  collect  taxes  on  stock  in 
the  same  telegraph  company.  Sturges  re- 
moved the  case  to  the  Circuit  Court  of  the 
United  Stiites  where  it  was  tried  before  Judge 
Baxter.  Judgment  being  rendered  against  the 
defendant,  he  sued  out  a  writ  of  error  to  the 
supreme  court,  where,  at  the  October  Term, 
1884,  bv  the  unanimous  opinion  of  the  court, 
the  judgment  was  affirmed.  The  syllabus  is 
as  follows:  "The  provision,  section  69,  Act 
of  April  5, 1859,  of  Ohio,  that  '  No  person 
shall  be  required  to  Ust  for  taxation  any  cer- 
tificate of  the  capital  stock  of  any  company, 
the  capital  stock  of  which  is  taxed  in  the  name 
of  the  company/  does  not  apply  to  shares  in  a 
foreign  corporation  which  pays  taxes  in  Ohio 
only  on  the  portion  of  its  property  which  is 
situated  there." 

With  due  deference  to  the  contrary  opinions 
of  the  very  learned  counsel,  so  vigorouslv  ex- 

{)r68sed  in  argument  in  this  case,  we  may  be  al- 
owed  to  give  our  assent  to  the  judgment  of  the 
supreme  court  upon  the  facts,  and  to  express 
respect  for  the  decision  as  authority. 

It  is  claimed  for  the  shares  of  railroad  stock 
that  the  language  of  section  2  of  the  Act  (here- 
tofore quoted)  defining  the  phrase  "invest- 
ments in  stocks,"  in  terms  excludes  them 
from  taxation  here,  and  that  they  are  of  the 
dass  which  sections  8  and  59  authorize  the 
holder  to  omit.  This,  because  the  word  lohich 
in  the  clause  "for  taxation  of  which  no 
special  provision  is  made  by  this  Act"  refers, 
not  to  *'  shares"  but  to  the  capital  stock  of  the 
company,  and  therefore,  "investments  in 
stocks"  includes  only  stocks  in  corporations  as 
to  the  taxing  of  the  capital  stock  of  which  no 
special  provision  is  made  by  law;  that  there 
is  a  special  provision  made  by  law  for  the  tax- 
ing of  railroad  oompanies;  hence,  the  shares  of 
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stock  of  such  companies  in  the  hands  of  indi- 
viduals are  not  taxable. 

We  are  not  impressed  with  the  prime  im- 
portance of  abstruse  and  ini^nious  distinctions 
m  regard  to  the  wording  of  section  2.  There 
mav  be  apparent  objections  to  an^r  of  the  dif- 
fenng  constructions  sought  to  be  given  to  this 
clause.  But,  however  it  be  construed,  we 
think  the  result  is  the  same.  If  it  be  conceded 
that  the  word  "which"  should  be  referred  back 
to  the  words  "the  stock  or  capital,"  then,  tak- 
ing that  clause  in  connection  with  the  por- 
tion of  the  nhith  clause  of  section  8,  and  the 
first  clause  of  section  59,  and  construing  the 
whole  legislation  in  the  light  of  the  consti- 
tutional requirement  before  referred  to  and 
of  the  previous  decisions  of  this  court,  the 
"  special  provision"  must  be  one  which  relates 
to  an  Ohio  corporation  proper,  one  as  to  which 
as  in  Jones  v.  Davis,  85  Ohio  St  474,  the  State 
had  exercised,  or  might  exercise,  tlie  right  to 
tax  the  capital  stock  in  the  name  of  the  com- 
pany. 

Now,  the  "special  provision"  for  the  taxa- 
tion of  railroads,  is  that  provided  by  sections 
2770  to  2776,  Revised  Statutes,  and  is  in  sub- 
stance, that  the  auditors  of  the  counties  through 
which  the  road  passes  meet  annually  as  a  bocSd 
of  appraisers  and  assessors  and  proceed  to 
ascertain  all  the  personal  property,  which  in- 
cludes roadbed,  water  and  wood  stations,  and 
such  other  realty  as  is  necessary  to  the  daily 
running  operations  of  the  road,  moneys  and 
credits,  and  undivided  profits  of  the  oompanv, 
and  the  actual  value  thereof  in  money.  The 
board  may  require  the  president,  "Secretary, 
treasurer,  receiver  and  principal  accounting 
officer  to  produce  a  detailed  statement,  under 
oath,  of  all  the  items  constituting  such  prop- 
erty, moneys,  credits,  and  their  value,  ana  may 
examine  under  oath  such  officer,  and  the  books 
and  papers  of  the  road.  The  value  of  idl  such 
property  is  then  apportioned  by  the  board 
among  the  several  counties,  so  that  each  city, 
village,  township  and  district  shall  be  appor- 
tions such  part  as  shall  equalize  the  relative 
value  of  the  real  estate,  structures  and  station- 
ary personal  property  in  proportion  to  the 
wnole  value  of  the  same  in  the  State,  and  the 
rolling  stodc  is  apportioned  in  the  same  pro- 
portion and  in  the  same  manner.  When  any 
oompanv  has  part  of  its  road  in  this  State  and 
part  witnout,  the  board  is  to  take  the  value  of  the 
property,  moneys,  and  credits  thus  ascertained 
and  divide  it  in  the  proportion  the  length  of 
such  road  in  the  State  bears  to  the  whole  lengthy 
and  determine  the  principal  sum  for  the  value 
of  the  r^  in  the  State  accordingly,  equalizing 
the  relative  value  between  counties,  etc.,  as  be- 
fore indicated. 

It  will  be  seen  at  a  glance  that  this  scheme 
has  for  its  object  the  ascertainment  of  the  value 
and  the  taxation  according  to  that  value,  and 
the  property  of  the  road  within  the  State  onlv; 
the  marshaling  of  the  entire  property  and  its 
valuation  being  simply  an  ingenious  mode  of 
ascertaining  the  amount  and  value  of  the  prop- 
ertjr,  within  the  State,  to  be  taxed.  That  which 
lies  without  is  first  included,  because  the  proper 
equalization  as  to  value  cannot  be  made  with- 
out it,  and  then  it  is  deducted.  The  result  is 
the  ascertainment  for  taxation  of  the  proper- 
I  tion  of  value  properly  taxable  within  the  State. 
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It  works  out  for  the  railroad  companies  herein 
named,  taxation  of  a  little  over  10  per  cent  of 
the  value  of  tliecaoital  stock  of  theCiDcinnati, 
Indianapolis,  St.  Louis  &  Chicago  Company, 
ahout  21  i  per  cent  of  the  value  of  the  Pitts- 
burgh, Fort  Wayne  &  Chicago  Company,  and 
of  the  Lake  Shore  &  Michigan  Southern  about 
25  per  cent. 

A  special  provision  attended  with  such  results 
can  hardly  be  regarded  as  one  which  embraces 
taxation  of  capital  and  property  of  a  company, 
nor  one  which  furnishes  an  instance  where  the 
capital  stock  is  taxed  in  the  name  of  the  com- 
pany. 

j^  to  the  Lake  Shore  &  Michicran  Southern 
Railway  Companv,  it  is  further  insisted  that  it 
is  not  a  foreign,  but  a  domestic,  corporation; 
and  as  it  has  returned  and  listed  and  paid  taxes 
on  its  immense  property  lying  within  the  State, 
in  confonnitv  with  the  statute,  the  shares  in 
the  hands  of  stockholders  cannot  be  taxed. 
The  finding  of  facts  does  not  in  express  terms 
declare  that  this  company  is  organized  in  Ohio, 
but  we  understand  the  fact  so  to  be.  That  is, 
it  is  an  Ohio  corporation  in  the  same  sense  as 
are  all  consolidated  railroad  companies  made 
up  in  part  of  an  Ohio  Companv.  It  does  not, 
however,  necessarily  follow  that  they  are  do- 
mestic corporations  in  all  aspects  and  for  all 
purposes.  Such  corporations  derive  their  cor- 
{lorate  exi<itenoe  and  all  their  powers  from 
domestic  law. 

A  consolidated  railwav  company,  composed 
of  companies  of  this  and  other  States,  derives 
its  corporate  existence  and  rights  from  the  laws 
of  the  respective  States  in  which  its  line  of 
railway  is  located,  and  is,  therefore,  strictly 
speaking,  an  interstate  corporation.  It  is  not 
domesticated  m  one,  but  in  several  States.  It 
is  not  the  creature  of  one,  but  of  all  the  States 
in  which  it,  in  part,  exists,  and  hasbicn  enabled 
by  tbeir  respective  statutes  to  become  a  cor- 
poration for  the  ownership  and  management  of 
an  interstate  line  of  railway.  Such  is  the 
character  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  It  is  a  corpora- 
iton  of  the  States  in  which  it  is  located,  from 
Buffalo  to  Chicago.  The  consolidated  com- 
panv, when  the  agreement  of  consolidation  Is 
made  and  perfected,  and  the  original  or  a  copy 
filed  with  the  Secretary  of  State,  is  to  possess 
within  this  State  all  the  rights,  privile^  and 
fiAnchises,  and  be  subject  to  all  the  rnstrictions, 
liabilities  and  duties,  of  a  railroad  company. 
A  copy  of  this  agreement  shall  be  received  as 
evidence  that  such  consolidation  was  author- 
ized by  the  laws  of  the  several  States  within 
which  the  companies  were  chartered.  Such 
company  must  establish  a  principal  office  with- 
in the  State,  and  suits  may  be  brought  against 
it  in  the  oourtB  of  the  State  as  against  other 
companies.  That  portion  of  the  road  in  this 
State,  and  all  its  real  and  personal  property, 
shall  be  listed  for  taxation  and  taxed  in  the 
same  manner  as  the  road  and  property  of  other 
railroad  companies  in  ^e  State;  and  the  rolling 
machinery  is  to  be  listed  at  a  valuation  which 
will  eive  such  proportion  of  the  value  of  the 
whole  as  the  length  of  line  in  the  State  bears 
to  the  length  of  the  whole  line.  But  there  is 
no  requirement  that  it  shall  list  its  capital  stock 
Dor  shall  it  list  all  Its  propertv  here;  it  must 
return  only  such  as  is  within  the  State.    This, 
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by  the  terms  of  the  Act  under  review,  was  re- 

?[uired  of  every  foreign  corporation;  and  there- 
ore  it  imposes  upon  such  consolidated  com- 
pany no  burden  as  to  taxation  beyond  that 
imposed  upon  every  foreign  corporation  hav- 
ing property  within  the  State.  Although  it  is 
required  to  have  a  p!incipal  office  here,  its  gen- 
eral buRinpss  may  be  done  elsewhere.  It  may 
hold  millions  and  millions  of  credits  without 
the  State,  and  they  are  not  touched  here. 

Not  so,  to  the  same  extent  at  least,  with  a  strict- 
ly domestic  corporation.  lis  nttu  is  here  to  all 
intents  and  purposes.  If  it  owns  credits,  shares 
for  instance  in  the  stock  of  foreign  corpora- 
tions (which  is  often  the  case,  whether  there 
be  legal  warrant  for  it  or  not),  it  must  list  the 
same  here  as  fully  as  the  private  citizen  is  re- 
quired to  do;  and  of  course  all  visible  prop- 
erty is  taxed  here;  so  that  it  cannot  be  smd 
that  the  power  of  taxation  over  a  consolidated 
company  is  the  same,  or  as  extensive,  as  that 
over  a  strictly  domestic  company. 

A^ain;  by  the  Act  of  consolidation,  the  shares 
of  Slock  in  the  consolidating  companies,  held 
by  the  shareholders,  are  surrendered,  and  in 
their  place  are  substituted  shares  in  the  consoli* 
dated  company,  a  share  of  stock  in  which  is  a 
fractional  part  of  all  its  capital  invested  in  the 
railway  and  owned  by  the  company  from  one 
terminus  to  the  other.  That  which  before 
was,  in  a  sense,  represented  in  the  railroad  and 
the  other  property  in  Ohio  only,  is  now,  in  that 
same  sense,  represented  in  the  entire  railroad 
and  propeHy  of  the  consolidated  company. 
The  old  Ohio  Company  has  out  no  certificates 
of  stock  whatever;  indeed,  it  has  ceased  to 
exist,  for.  on  perfecting  the  agreement,  '*  The 
several  corporations  shall  be  deemed  and  taken 
to  be  one  corporation."  That  one  is  the  new 
one.  The  old  is  abolished  and  its  charter  ex- 
tinguished. 

The  present  company,  if  treated  as  an  Ohio 
Company,  has  out  no  stock,  and  it  is,  there- 
fore, not  the  stock  of  an  Ohio  Company  which 
is  sought  to  be  taxed.  The  Ohio  stockholder 
has  no  more  interest  in  or  control  over  the  road 
and  property  in  this  State  than  in  that  lying  in 
the  other  States,  nor  have  the  stockholders 
residine  in  the  other  States  any  less  interest  in 
the  Ohio  property  of  the  corporation  than  in 
that  lyin^  without  Upon  a  dissolution  of  the 
corporation  the  stockholders  In  Ohio  would  not 
take  the  property  here  or  its  proceeds;  nor  would 
it  fall  to  the  original  stockholders  in  the  old 
Ohio  Company  —  the  Lake  Shore  Company. 
On  the  contrary,  all  stockholders  of  the  consol- 
idated company,  wherever  residing,  and  bj 
whatever  company  of  the  oonsolidadon  their 
original  stock  was  issued,  would  be  interested 
alike  in  the  whole  residuum,  in  propomon  to 
their  respective  shares. 

It  is  thus  made  apparent,  as  it  seems  to  us, 
that  the  question  whether  the  railway  stocK 
held  in  Ohio  is  taxable  here  is  not  to  be  an- 
swered in  the  negative  merely  because*  it  is  as- 
certained that  the  corporation  was  incorporated 
under  the  Laws  of  Ohio.  There  still  devolves 
upon  the  shareholder  the  burden  of  sbowini;, 
clearly  and  without  question,  that  the  results 
following  such  organization  bring  the  shares 
within  the  exemption,  taxability  being  the  tule, 
exemption  the  exception.  Has  this  teen  done? 
We  think  not    It  is  true  that  the  property  o^ 
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tbe  corporation  entered  for  taxation  in  Ohio  is 
subBtanUal  In  character,  and  that  the  amount 
paid  by  the  company  as  taxes  on  that  property 
b  large.  But  the  greater  portion  of  Uie  com- 
pany^ entire  property,  at  least  three  fourths  in 
value  of  it,  lies  without  the  State. 

We  are  unable  to  perceive  that  the  reasoning 
of  the  court  in  Shirges  v.  Carter ,  supra,  and 
the  logic  of  Bradley  v.  Bander^  eupra,  is  not 
applicable  to  this  stock  as  well  as  to  that  of  the 
leiegmph  company.  To  hold  it  exempt  would, 
we  think,  reouire,  in  effect,  an  overruling  of 
those  cases.  The  railway  company  is  not.  any 
more  than  is  the  telegraph  company,  required 
to  return  aU,  or  substantially  aJl,  its  property 
for  taxation  in  this  State.  In  a  word,  the  con- 
solidated company  does  not  fall  within  the  de- 
scription of  the  exemption  clauses  of  the  stat- 
ute. 

Marked  stress  is  laid  in  argument,  as  support- 
ing the  contention  of  the  insurance  company, 
upon  die  case  of  Fraser  v.  JSeibem,  16  Ohio  St. 
615. 

A  full  analysis  of  this  case  would  require 
much  space,  and  it  would  not,  it  seems  to  us, 
prove  profitable.  The  case  construes  the  Act 
of  Congress  of  1861,  amhorizing  the  formation 
of  national  banks,  and  clauses  of  the  taxing 
laws  of  Ohio  under  consideration  in  the  cases 
at  bar,  and  gives  a  rule  for  applying  the  quali- 
fying clauses  of  the  ]Sational  Bank  Act,  and 
holds  that  the  clause  limiting  taxation  of  shares 
in  national  banks  to  a  rate  not  greater  than 
that  imposed  upon  shares  in  state  banks,  means 
that  as  the  taxation  of  such  shares  is  provided 
for  under  the  state  tax  law  by  taxation  upon 
the  banks  themselves,  which  have  the  right  to 
deduct  from  their  capital  for  taxation'  real  es- 
tate and  government  bonds  held  by  them  ex- 
empted by  United  States  law,  so,  m  assessing 
shares  in  national  banks  the  same  deduction 
shall  be  made.  And  where,  under  the  state 
law  imposing  taxes  upon  shares  in  national 
banks,  the  tax  is  in  excess  of  the  rate  imposed 
upon  the  banks  of  the  State,  the  payment  of 
such  excess  might  be  enjoined  upon  payment 
of  a  sum  which  would  be  a  fair  equivalent  for 
the  tax  on  the  state  banks. 

With  due  respect  to  the  claim  of  counsel, 
whose  ingenious  argument  upon  the  point  we 
have  read  with  much  interest,  we  cannot  see 
that  the  holdine  noticeably  aids  his  contention, 
or  gives  a  rule  determining  adversely  the  ques- 
tion of  taxing  shares  in  a  f  oreini  corporation. 
Because  the  Law  of  the  United  States  fixed  a 
rule  for  the  taxation,  by  a  State,  of  shares  in 
national  banks  located  within  such  State,  and 
that  rule  authorized  exemptions  in  order  to 
conform  taxation  of  federal  bank  shares  to  the 
rule  applied  to  shares  in  state  banks,  it  does 
not  follow  that  our  statute  should  be  so  con- 
strued as  to  exempt  shares  in  a  foreign  corpo- 
ration, as  10  which  there  is  no  requirement  of 
federal  law  whatever.  In  the  bank  case 
our  court  but  bowed  to  the  controlliner  author- 
ity of  the  general  government.  It  held  the 
law  in  that  case  in  obedience  to  that  superior 
power,  in  the  same  breath  expressing  regret 
because  of  the  necessity. 

I^or  does  a  reading  of  the  opinion  in  the 
bonk  case  impress  us  that  the  learned  judge 
who  wrote  it  anticipated  that  such  a  construc- 
tion as  is  here  claimed  could  be  given  to  it. 
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We  quote  from  Welsh,  J,,  on  page  6S2.  Speak- 
ing of  our  tax  law,  he  says: 

"It  provides  for  a  tax  against  certain  corpo 
rations  and  companies  upon  their  capital,  and 
for  a  tax  against  the  shareholders,  upon  theii; 
stock.  In  those  corporations  and  companies  that 
are  not  so  taxed  upon  their  capital  .  .  .  The 
intention  manifestly  was  to  subject  the  capital 
employed  by  these  corporations  and  associa- 
tions to  a  single  taxation — some  of  them  in  one 
form,  and  some  in  another — and  not  to  tax  any 
of  them  twice.  It  is  the  unmistakable  inten- 
tion manifested  in  our  tax  legislation  for  the 
last  twenty  years — the  centralldea  of  our  sys- 
tem of  general  od  vakrem  taxation — to  tax  ev- 
ery person  upon  what  he  is  worth.  In  a  sys- 
tem like  ours,  where  intangible  as  well  as 
tacgible  property  is  taxed,  some  forms  of  dou- 
ble taxation  are  unavoidable;  but  the  object 
should  be — and  such  seems  to  have  been  the 
general  aim  of  all  our  late  legislation  upon  the 
subject — ^to  avoid  double  taxation  whenever  it 
is  practicable,  and  as  nearlv  as  may  be,  to  tax 
all  according  to  their  actual  wealth.  That  ob- 
iect  is  best  attained  in  case  of  a  corporation,  or 
joint  stock  company,  by  taxing  the  stockhold- 
ers— ^the  persons  who  own  its  property,  upon 
tlie  full  value  of  their  shares  therein,  including, 
of  course,  their  interest  in  the  franchise  or  priv- 
ilege, and  in  all  tangible  property  owned  by 
the  company;  and  by  taxing  the  corporation 
also  upon  the  value  of  such  tangible  property. 
.  .  .  This  is  the  rule  adopted  by  the  Act  of  Con- 
eress  in  question,  and  it  seems  to  us  a  just  and 
fair  rule.  The  Act  of  1865,  bv  subjecting 
shareholders  in  the  national  banks  to  such  a 
tax,  places  upon  the  owners  of  those  banks,  the 
shareholders  therein,  no  more  than  their  just 
proportion  of  the  public  burden  of  taxation; 
and  we  regret  that  any  technical  reasons,  grow- 
ing out  of  the  taxation  of  the  few  remaining 
state  banks,  should  stand  in  the  way  of  its  en- 
forcement." 

This  construction  of  the  exemption  feature 
of  the  Act  of  1859  confines  the  exception  to 
home  corporations,  and  clearly  recognizes  the 
distinction  between  the  taxation  of  shares  and 
the  taxation  of  capital  stock  which  we  have 
sought  to  point  out 

It  ma^  not  be  possible  to  construe  the  Act  so 
as  to  bring  about  perfect  equality  in  all  cases. 
Take,  for  instance,  the  case  of  a  corporation 
having  in  this  State,  and  subject  to  its  taxing 
lawflL  nearly  all  its  property,  and  only  a  small 
portion  without;  if  the  shares  are  taxed  be- 
cause it  is  a  foreign  corporation,  the  result  haa 
the  appearance  of  double  taxation,  while,  in 
case  of  a  corporation  having  in  the  State  a  trifle 
of  its  property,  the  greater  portion  being  be- 
yond the  limits,  ana  the  shares  held  in  thia 
State  are  not  taxed  because  it  is  a  home  corpora- 
tion, apparently  there  is  property  in  the  State 
which  escapes  tax&tion. 

But  these  are  extreme  instances  and  extreme 
cases  do  not  prove  satisfactory  tests.  How- 
ever, while  recognizing  the  fact  that  there  is 
room  for  differences  of  opinion  on  the  subject, 
as  conclusion,  we  are  disposed  to  be  content 
with  a  construction  of  these  exemption  clauses 
which  will  be  in  accord  with  the  opinion  in  the 
case  last  ciled  and  with  that  indicated  in  the 
opinion  in  Bradiey  v.  Hauder,  supra,  and  treat 
them  as  applying  only  to  corporations  which 
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ne  strictly  domestic,  and  thus  to  exempt  from 
CaxMtlon  only  "the  snares  of  stock  in.  corpora- 
tions where  the  State  had  exercised  the  right  to 
tax  the  capital  stock  in  the  name  of  the  com- 
pany." 

This  construction  applies  them  to  that  class 
of  corporations  over  which  the  State  may  have» 
as  to  their  capital  and  piopcrty,  as  well  as 
management,  entire  control,  tn  this  view, 
when  the  General  Assembly  uses  the  words 
"  capital  stock  or  property  of  any  company  or 
corporation  which  is  required  to  list  or  return 
Its  capital  and  property  for  taxation  in  this 
State,  It  refers  to  that  class  of  corporations 
whose  entire  capital  and  propeit]^  it  is  possible 
to  reooire  to  he  listed  here.  This  is  not  possi- 
ble of  a  railroad  company  made  up  by  consoli- 
dation of  an  Ohio  Company  with  companies  of 
other  States.  As  to  this  feature  it  is  as  essen- 
tially foreign  as  Isastnctly  foreign  corporation 
holaing  property  within  the  State.  Any  other 
construction  would,  we  think,  be  at  war  with 
the  language  of  the  statute,  and  would,  besides, 
result  in  many  cases  in  releasine^  fiom  taxation 
large  amounts  of  property  held  in  the  State, 
for  which  there  would  be  no  equivalent.  Of 
course  we  do  not  overlook  the  fiict  that,  under 
the  rule  suggested,  some  property  owned  by 
domestic  corporations  may  escape  taxation  be- 
cause of  being  without  the  State,  and  so  beyond 
reach.  This  will  be  found  true  as  to  excep- 
tional cases;  but  treating  them  as  a  class,  their 
capital  and  property  are  all  here. 

The  fact  that  some  property  of  domestic  cor- 
porations would  thus  avoid  taxation  is  urged 
as  a  reason  for  the  release  of  the  railway  and 
telcpaph  shares  here  on  the  ground  that,  if 
held,  the  rule  would  result  in  unequal  taxation; 
and  it  is  further  urged  that  to  subject  these 
shares  to  taxation  would  result  in  driving  a 
large  volume  of  capital  from  the  State.  The 
force  of  this  argument  is  not  perceptible. 
Whether  the  tendency  of  holding  such  shares 
taxable  will  be  to  drive  capital  from  the  State, 
or  will,  on  the  other  hand,  induce  such  holdeis' 
to  invest  in  stocks  of  home  corporations,  we 
need  not  inquire,  for  the  court's  duty  is  not  to 
declare  that  to  be  law  which  it  may  think  may 
prove  most  advantageous  to  the  people,  but  to 
declare  the  law  as  it  finds  it 

Nor  can  the  court  be  called  upon  to  equalize 
taxation.  The  shares  in  question  are  held  sub- 
ject to  taxation  because,  as  we  thinks  the'  law 
aays  thev  are  so  subject.  Those  of  domestic 
corporations  are  held  exempt  because  the  law 
says  they  are  to  be  excepted.  If  this  works 
Inequality,  or  if  it  tends  to  drive  certain  species 
of  capital  from  the  State,  the  remedy,  if  any, 
is  with  the  law-making  power  and  not  with  the 
courts.  Nor  does  the  fact,  if  it  be  so,  that 
other  property  escapes,  necessarily  render  this 
tax  Invalid.  Exchange  Bank  v.  Eines,  3  Ohio 
St.  1;  Wagoner  v.  Loomis,  37  Ohio  St.  571. 

"It  cannot  be  too  distinotly  borne  in  mind 
that  any  possible  system  of  tax  legislation  must 
inevitably  produce  tmequal  and  unjust  results 
in  individual  instances;  and  if  inequality  in 
result  must  defeat  the  general  law,  then  taxa- 
tion becomes  impossible,  and  governments  must 
fall  back  upon  arbitrary  exactions."  Cooley, 
Taxation,  221. 

It  is  probable  that  the  lightening  of  the  bur- 
den of  taxation  attracts  the  owners  of  prooerty 
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to  locate,  and  draws  foieiga  capital  to  the 
State.  Referring  again  to  the  taxation  of  mort- 
gages, it  is  plausibly  urged  hj  many  that  if 
the  tax  on  mortgages  in  the  hands  of  residents 
were  abolished,  capitalists  having  money  to 
loan  would  be  attracted  here  from  other  locali- 
ties and  the  rate  of  interest  would  fall,  thus 
giving  our  enterprising  people  the  use  of  more 
capital  and  at  a  less  rate  of  interest.  If  tnis  be 
conceded  should  the  court  therefore  declare 
that  mortgages  given  to  residents  of  Ohio  may 
not  be  taxed? 

Fear  is  expressed  by  counsel  that  great  wrong 
and  injustice  will  be  done  the  stockboiders.  In 
these  and  similar  corporations,  by  taxing  their 
shares,  because  they  cannot  know  whether  the 
corporation  has  listed  all  its  property,  and  they 
shmild  not  be  held  accountable  for  its  default. 
We  think  the  fear  unsubstantial.  The  stork- 
holder  need  know  only  that  the  corporation  is 
required  to  list.  Where  it  is  so  required,  pre- 
sumably the  capital  stock  of  such  company  is 
taxed  in  the  name  of  the  company.  Where 
such  duty  devolves  upon  the  corporation,  the 
taxing  officers  will,  in  case  of  default,  follow 
the  corporation,  not  the  individual  stockholder. 

It  is  insisted  that  railroad  capitalists  have 
been  encouraged  by  the  State  to  consolidate 
railroad  companies,  and  having  invested  their 
money  In  such  stocks  under  the  oelief  that  they 
were  nontaxable,  it  would  now  work  an  injus- 
tice to  assess  a  tax  upon  them.  This  view  seems 
to  ignore  the  fact,  well  known  to  most  citizens, 
that  the  legislation  referred  to  has  been  at  the 
instance  of  the  companies  themselves.  The 
legislation  was  enacted  because  the  companies, 
conceiving  it  to  be  for  their  interest,  asked  for 
it,  and,  having  influence,  procured  it.  It  was 
not  forced  upon  them,  nor  was  it  Initiated  by 
the  people.  If,  by  agreeing  to  consolidation, 
any  surrendered  nontaxable  stock,  taking  in  ex* 
chan^  stocks  which  turn  out  to  be  subject  to 
taxation,  presumably  they  anticipated  other 
advantages  which  would  more  than  compen- 
sate; and,  without  doubt,  this  anticipation  has 
been  realized  in  most  instances.  State  v.  Maine 
Cent,  R.  Oo.  66  Maine,  488;  Maine  Cent,  E.  Co. 
V.  Maine,  96  U.  S.  499  [24  L.  ed.  886]. 

The  allegations  in  the  petition  of  the  insur- 
ance company  as  "  to  uniform  construction " 
by  the  people  and  taxing  officers,  were,  so  far 
as  competent  for  consideration  by  the  court, 
matter  of  evidence,  save  where  they  might  be 
taken  judicial  notice  of  by  the  court;  hence,  the 
sustainine  of  the  motion  to  strike  out  was  not 
error.  Tlie  omission  of  the  taxing  officers  of 
the  State  in  previous  vears  to  assess  this  prop-, 
erty  cannot  control  the  duty  imposed  by  law 
upon  their  successors  or  the  legal  construction 
of  a  statute  under  which  Its  exemption  Is 
claimed.  Viclctburg,  8.  d  P.R.  Co,  v.  Dennis, 
116  U.  S.  665  [29  L.  ed.  7701. 

If  it  could,  the  consequence  would  be  the 
lodging  in  their  hands  of  the  very  power  of 
exemption  which  the  General  Assembly  alone 
can  validly  wield,  and  that  under  the  limita- 
tions of  the  Constitution.  Nor  can  laches  be 
Imputed  to  the  State.  "  The  general  principle 
Is,  that  laches  is  not  imputable  to  the  govern- 
ment; and  this  maxim  is  founded  not  in  the 
notion  of  extraordinary  prerogative,  but  upon 
a  great  public  policy.  The  government  can 
transact  its  biisinf»s  onlv  through  its  agents; 
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■nd  Its  fiscal  openlions  are  so  vuious,  aod  lis  | 
agencies  so  Dumeroua  and  scattered,  tbat  tbe  | 
ntmoel  Tlgtlance  wuuld  Dot  save  tlie  public 
froni  the  most  serious  tosses,  if  the  doclrine  of 
JaclJes  can  be  applied  to  its  transnctioiiR."  U. 
S.  T.  Ji(ripalri()e.  82  U.  8.  9  Wheal.  735  [6  L. 
ed.  19a];  State  v.  Brwer,  64  Ala.  287;  Btuton 
Bank  v.  Com.  10  Pa.  448;  Orf.  DivMon  Canal 
Co.  V.  Oom.  BT  Pa.  899;  DtnnU  v.  Vid-Aurg,  S. 
A  P.  R.Vo  U  h&.  Ann.  954,  958;  FinUy  r. 
pmndftrhia,  82  Pa.  881. 

Even  if  it  were  error,  the  plaintiff  Id  error 
secma  to  have  had  full  benefll  of  it  as  if  pleaded 
and  proven.  It  Is  probable,  however,  tbat  the 
claimeit  "uniConn  coDslruciion "  has  not  been 
quite  BO  "  uniform  "  as  counsel  suppose.  At 
least  tn  one  of  llie  counties  through  which  the 
Pitiaburg^j,  Fort  Wayne  &  Cbicagp  Railway 
pn^scs,  a  different  view  obtained.  In  tbe  year 
1882  an  action  was  brought  10  enjoin  the  couniy 
treasurer  from  collcciin);  taxes  on  slock  in  Ibat 
company  owned  by  tbe  plaintiff  and  which  the 
assessor  bad  returned  as  subject  to  taxation. 
A  demurrer  was  fliod  lo  the  petlliun.  Tbe 
slockbolder'a  case  was  presented,  by  Iwo  as  able 
and  eip'.ripnced  lawyers  as  practice  in  thai 
part  of  the  State,  to  a  common  pleas  Judge  of 
cxcepUonnl  capacity.  Tbe  demurrer  was  sus- 
taJQod,  and  the  ease  was  not  further  prosecuted. 
Tbe  extent  of  tbe  claim  for  "  uniform  con- 
siruclIoD  "  seema  to  be  tbat  in  case  of  doubt  as 
to  pioper   conslructioD,  tbe  construction  by 


stale  and  county  ofllcers  sbould  pieTail.  Thli 
bas  been  at  iar)>c  argued  and  considered.  Tbia 
eonatrucCion,  counsel  urge,  bas  been  known 
to  tbe  Qenera]  Assembly;  and  bad  it  been  tbe 
legislative  will  to  tax  such  shares,  further  leg- 
Istailon  would  have  t>ecn  bad  lo  that  effect. 
With  equal  pertinency  Ibis  coosideration  could 
have  been  pressed  in  the  case  of  WartAiTiglon 
V.  Bebattian,  tupra,  and  in  BradUy  r.  Baader, 

The  argument  lacks  force  as  applied  to  this 
subject  at  Ibis  time.  It  somewhat  persuades, 
but  does  not  cocvlnce. 

Our  conclusion  is  tbat  there  Is  not  such  doubt 
present  as  will  make  this  claimed  "uniform 
coDstrucdon"  available  asagainst  the  claim  for 
taxes  here  mode.  But  the  record  in  the  case 
of  tbe  Western  Inauraoce  Company  shows  no 
ground  for  penalty.  The  cross  petition  was 
apparentlv  predicated  on  section  3-^09  of  the 
Revised  Statutes,  which  makes  no  provision  for 
a  penalty.  It  does  not  appear  tbat  Ihe  dupli- 
cate showed  an  entry  by  tbe  auditor  as  coDlem- 
Elated  by  section  3855;  hence,  no  penally  can 
e  allowed. 

In  the  case  of  Let  y.  Sturge*  a  Judgment  will 
be  rendered  for  Ihe  amount  cldmed,  but  with- 
out in  lerest.  In  tbe  other  case  tbe  JudgmeDt 
of  the  superior  court  will  be  modified  by  Jed uc- 
tioD  of  the  amount  of  penal^  included  in  the 
Judgment,  and  otherwise  afilrmcd. 

Owon,  Oil.  J.,  and  Dlekmaji.  J.,  dIsaenL 
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sUtutkiii  of  this  State  provMca  'that  no  nJlroad 
oorpoialJon  orBKolaed  under  tbe  iawi  of  •uotber 
State. or ot ttte  Diitted8talea,uiddolnsbiNlDeai 
Id  thla  Bute,  ■hall  be  entitled  toezeroin  thaiMtbt 
of  eminent  domain,  or  bare  power  to  aoqalre 
tlie  risht  of  war  or  lei)  eetMe  tor  depot  or  otber 
uaes,  unUI  It  Bhallhave  beoome  a  bod^  ootperate, 
irarBoant  to  end  In  aoeordanee  wlUi  the  lawe  of 
dUi  Stale,  Itdoesnot  problMt  exMUv  tallnwd 


•Head  tMtee  by  tbe  Ooina. 


tbt  prealdeDt  andaeoretarjof  oneef  tltealdoi 

aftw  the  ooDeoUdaUon,  ii * ' 

roteof  Iteezeondve  camE_ , 

taoD  BleclTle  UirlitOo.  v.  NewU 

Fed.Bep.aLAoor -—  - 

panlGe  merRea  ttae  li . ,.. 

in  tbe  new  ootntanr,  eo  tbatther  oo 

In  reapaot  to  tbe  several  roadi  ai, — 

TamUnaoi)  v.Bnnali,«  ITAU  Wall.  MO<a  L,  edOaBk 
Bruioli  V.  CliarlcetoD,  SI  D.  a  SIT  (El  L.  ed.  7901:  An- 
gler T.  Stat  Tenoenee,  T.  *  O.  fiTco.  T4  Oa.  AL 
where  an  Aot  uDliinK  twooollecei  It  vabd,  and  the 
two  original  oorporaUona  beooine  meriied  In  one, 
nelthe*  of  tbem  can  tbereatter  sue  for  anr  eauee  oC 
•oHon.   Pa.  OoUeie  Ouea,  a>  C.  &  U  wioL  UD  CB 


r  tbe  union  of  two  >» 


more  oorporatibDa  and  ita  powen  and  prtvUeiiiN 
deslffDBtea  bv  referaooe  to  the  elianan  of  otber 
oomnuuea  iHatoe  Cent.  B.  Co.  v.  Halite,  M  n.  & 
4N.HL.ed88ei:Bndar-— ' 


H.aB.R.t»,llSU.H.16l  («)U«l.inni:OiiinKt«il 
A  a  Bridge  Co.  V.  Hnrer,  SI  Obtri  St,  SIT;  Bxhnp  r. 
BrolDerd.ffi  Conn.  MO:  9  linnnTelx.  frli-.  Oiru.  « 
1(I0U.10U1:  UbloftH.  a  Co.  V.  l>oui>lcli!Wcat.llepk 
008.  W  IlL  4BT.  The  tiuoaUun  wlietlior  the  uirpiinh 
don  BO  formed  Is  a  new  uirioirHCIuo,  wfthln  tlM 
meanbig  of  tbe  Aot  of  tbe  Ltwklatiira,  ti  metelj  • 
•' -niSlQa.  HoTswetc,Pi4T. 
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tfon,  from  beoomlng  a  body  corporate  by  consol- 
idation, tnsteaid  of  by  the  formation  of  a  new  cor- 
poralion,  proyldinff  suoti  consolidation  is  made 
pursuant  to  the  laws  of  this  State  fiermittinfr  the 
same,  and  by  which  It  became  "a  body  corporate, 
pursuant  to  and  In  accordance  with  the  laws  of 
this  Btate.^ 
I.  Case  in  Judgment.  The  a,  B^  ft  Q.  R.  Go. 
was  a  oorporittion  orgranlzed  under  tb^  Laws  of 
the  State  of  Illinois  and  of  the  State  of  Iowa,  and 
operating  a  railroad  from  the  City  of  Chicago,  in 
lUinois,  to  a  point  on  the  Missouri  Biver  in  Iowa, 
opposite  the  City  of  Plattsmouth,  in  this  State, 
and  the  Burllngrton  ft  Missouri  River  Railroad 
Oompany  in  Nebraska  was  a  corporation  or?an- 
Ised  under  and  by  virtue  of  the  laws  of  this  State, 
operating  a  railroad  from  the  City  of  Plattsmouth 
to  Kearney.  These  two  corporations  consolidated 
tiielr  stock  and  franchises  Into  one  corporation  or 
Joint  stock  oompany,  to  be  known  as  the  '*Chioa- 
go.  Burlington  ft  Quincy  Railroad  Company," 
under  the  provisions  of  section  114,  chap.  16,  Comp. 
Stat.  1887.  It  was  held  that  by  virtue  of  such  con- 
solidation, and  the  compliance  with  the  laws  of 
this  State, the  corporation  created  thereby  became 
a  body  corporate,  pursuant  to  and  in  accordance 
with  the  laws  of  this  State,  and  was  therefore  not 
a  foreign  corporation. 

(December  18, 1888.) 

rTFOKMATTON  in  the  nature  of  quo  war- 
ranto.   Judgment  far  defendant. 

The  facts  and  questions  presented  are  stated 
In  tbe  opinion. 

MtsBis,  William  Leeae*  Attjf-Oen,,  and 
J.  H.  Stewart*  for  plaintiff: 

Any  Act  of  the  Legislature  under  which  this 
defendant  claims  to  oe  exercising  the  ri^bt  of 
eminent  domain,  or  pe^mittinff  it  to  acquire  the 
right  of  way  or  real  estate  in  this  State  for  de- 
pot or  other  uses,  is  unconstitutional  and  void, 
unless  they  incorporate  under  the  provisions  of 
chapter  16,  Compiled  Statutes. 

Const  §  1,  art.  11;  State  v.  Seott,  22  Neb. 
628;  Treeter  v.  Mo.  Fae.  B.  Co.  (JSeb.)  86  N.  W. 
Rep.  602. 

Mewrs.  Dexter»  Herriek  ft  Allen  and 
Marqnette  As  Deweeae*  for  defendant. 


Reese*  Ch,  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  information  in  the  nature  of  a  quo 
foarranto,  instituted  by  the  Attorney-Gkneral 
acrainst  the  defendant  The  allegations  of  the 
information  are,  in  substance,  that  the  defend- 
ant is  a  railroad  corporation  organized  and  ex- 
isting under  the  Laws  of  the  State  of  Illinois, 
and  is  not  incorporated  under  the  Laws  of 
this  State,  aad  is  therefore  a  foreign  corpora- 
tion; that  it  has  been,  and  is  now,  unlawfully 
exercising  the  right  of  eminent  domain  by  pur- 
chasing real  estate  for  depot  and  other  uses,  as 
well  as  by  oblaining  the  same  by  condemnation 
proceedings,  for  the  purposes  of  right  of  way 
for  its  railroad,  and  that  it  is  now  and  has  been 
for  some  time  past,  unlawfully  usurping  the 
rights,  privileges  and  franchises  of  a  domestic 
corporation,  without  having  become  one  under 
the  laws  of  this  State. 

To  this  information  the  defendant  filed  its 
answer,  which  consists  of  an  extended  history 
of  the  defendant,  from  the  time  of  its  incorpo- 
ration in  the  State  of  Illinois  to  the  present 
time,  and  which  need  not  be  noticerl  further 
than  that  the  Chicago,  Burlington  &  Quincv 
Railroad  Company,  as  originally  organized, 
constructed  its  railroad  from  the  City  of  Chi- 
cago to  the  City  of  Burlin^on,  Iowa;  that  the 
Burlington  &  Missouri  River  Railroad  Com- 
pany was  dulv  incorporated  under  the  Laws  of 
the  State  of  Iowa,  and  that  it  constructed  a 
line  of  ro(\d  from  stild  City  of  Burlington  to  a 
point  on  the  Mi&<souri  River  opposite  the  City 
of  Plattsmouth,  in  this  State;  that  the  lines  of 
road  were  so  construcled  as  to  form  a  continu- 
ous line,  and  were  connected  for  that  purpose 
at  the  City  of  Burlington;  that  these  two  cor* 
porations,  acting  under  the  Laws  of  the  State 
of  Illinois  and  of  the  State  of  Iowa,  consoli- 
dated their  franchises  and  interests  so  as  to  be- 
come one  cori)oration  or  joint  stock  company 
by  the  name  of  the  "  Chicago,  Burlington  & 
Quincy  Railroad  Company;  that  in  the  year 
1869  articles  of  incorporation  were  filed  in  the 
office  of  the  Secretary  of  State  of  Nebraska, 
duly  incorporating  the  Burlington  &  Missouri 


V.  MoiTison,  16  Ind.  172;  Paine  v.  Lake  Brie  &  L.  R. 
Go.  81  Ind.  28a^Crawfordsvllle  &  8.  W.  Tump.  Go. 
V.  Fletcher,  1  West  Bep.  251, 104  Ind.  97.  Such  new 
corporation  is  subject  co  the  general  law  that  any 
Act  of  incorporation  subsequently  paseed  should  be 
liable  to  amend  men  t,  alteration  or  repeat  Id.:  At- 
lanUc  &  O.  R.  (\>.  v.  Georgia,  08  U.  8. 860  (25  L.  ed. 
186);  Atlanta  &  R.  A.  L.  K.  Co.  v.  State,  63  Ga.  483; 
Powell  V.  North  Mo.  K.  Co.  42  Mo.  6!^  The  new 
company  takes  its  charter  subject  to  existing  con- 
stitutional provisions  to  this  effect.  Shields  v.  Ohio, 
05  C.  S.  819  (24  L.  ed.  867);  Polk  v.  Chicago  &  N.  W. 
R.  Go.  04  U.  ».  177  (24  L.  cd.  08).  Where  a  corpora- 
tion fs  formed  by  the  union  of  several  existing  cor- 
porations, it  must  pay  taxes  on  the  property  of  one 
,of  the  former  corporations  which  was  not  exempted 
from  luxation,  there  being  no  provision  to  the  con- 
trary in  the  Act  of  consolidation.  Phila.  &  W.  R. 
Co.  V.  MuryUind.  61  U.  8.  10  How.  876  (18  L.  cd.  46:): 
Tomlinson  v.  Rranch,  82  U.  8. 15  Wall.  460  (21  L.  ed. 
18R):  Brunch  v.  Charleston,  02  U.  8.  677  (23  L.  ed.  7m  : 
Centml  R.  &  Banking  Go.  v.  Georgia,  02  U.  S.  665  (23 
L.  ed.  757);  Southwestern  R.  Co.  v. Georgia,  02  U.S. 
676  (23  L.  ed.  762;.  An  exemption  from  taxation,  in 
the  charter  of  a  railroad  compnny,  is  carried  to  a 
new  company  formed  by  consolidation,  where  the 
Act  authorizing  the  onion  declares  that  the  new 
oompany  shaU  have  the  powers  and  privileges  of  the 
former  ones.  H  umphroy  v.  Pegues,  83  U  .8. 16  Wall. 
244  (21  L.ed.826)*  Phila.  &  W.R.  Co.  v.  Maryland;  Tom- 
Uniion  V.  Branch;  Branch  v.  Charleston:  Central  R.  & 
Banking  Ccv.Oeorgia;  SifUthwentem  R.  Co.  v.Geor- 
gia.  tupra.   The  new  oompany  is  not  subject  to  any 
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lien  in  favor  of  bonds  of  one  of  the  old  companies.  Is- 
sued after  the  passage  of  t  he  statutes  authorizing  the 
oonsolidation,un8ecured  by  mortgiigeor  lien  before 
the  consolidation,  and  the  holders  of  which  bad  not 
exchanged  or  offered  to  exchange  them  for  bonds  of 
the  consolidated  company  before  the  procee* lings 
for  foreclosure.  Wabash,  St.  L.  &  P.  R.  Co.  v.  Ham« 
U4  U.  8. 587  (29  L.  ed.  2&5). 

Sticceeds  to  poirers,  rightg^  prU>Qege8  and  oblfga- 
tUma,  The  new  corporation  is  a  il«  facto  corpora- 
tion and  its  existence  can  only  be  attacked  in  a  di- 
rect proceeding.  Chicago^,  ft  W.  R.  Co.  v.  Staf- 
ford County,  8u  Kan.  121.  The  presumption  is  that 
the  new  company  has  all  the  powers  and  privileges, 
and  is  subject  to  all  the  restrictions  and  liabilities 
of  the  old  companies  out  of  which  it  is  formed. 
Tenn.  v.  Whitworth,  117  V.  8. 180  (»  L.  ed.  833i; 
Tomlinson  v.  Branch,  82  U.  8. 15  Wall.  460  (21  L.  «d. 
180):  Branch  v.  Charleston,  02  C.  8. 677  (28  L.  ed.  750); 
Scotland  County  v.  Thomas,  04  U.  8.  682  «24  L.  ed. 
210);  Green  County  v.  Conness,  100  U.  S.  104  (27  L.  ed. 
872);  Zimmer  v.  State,  80  Ark.  677:  Cliicogo,  R.  I.  ft 
P.  R.  Co.  V.  Mofflt,  75  111.  524:  Pliiln.  ft  W.  R.  Co.  v. 
Md.  51  U.  8. 10  How.  876  (13  L.  cd.  461).  And  this  in^ 
eludes  the  power  of  condemnation  of  land  for  rail- 
road purposes.  South  Carolina  R.  Co.  v.  Blake.  0 
Rich.  L.  288.  The  general  rule  is  that  the  consoli- 
dated corporation  succeeds  to  the  rights  of  the  con* 
stituent  coriiorations  unless  the  statute  otherwise 

r'   irovides.    Scott  v.  Uansheer.  04  Tnd.  1:  IndiaraiK>- 
Is,  etc  Co.  V.  Jones,  20  Ind.  4fi5;  Paine  v.  Lake  Rrie 
ft  L.  R.  Co.  81  Tnd.  2^3:   Crawfonlsville  ft  8.  W. 
1  Tump.  Co.  V.  FleU;her,  1  West.  R^.  fSSU  104  Ind.  V7. 


Nkssaa 


L  SVPBEXE  COUXT. 


Dzc, 


River  RaOrottd  Company  in  Nebraska,  the  ob- 
ject and  purpose  of  which,  as  set  fortb  io  Its 
nrltclcs  of  incotporatioD,  was  to  conatrucl  and 
Oiicrate  a  line  of  mad  of  unitorm  gauge  with 
the  other  raltroads,  from  Plattsmouib  lo  Ke&r- 
ucy:  thai  said  company  conetructed  its  railroud 
in  accordance  with  the  purpose  of  its  iocorpo- 
i-jlion,  and  by  which  a  conliauoua  line  of  traf- 
fic could  be  matutalned  from  the  City  of  Eear- 
noy  to  tlie  City  of  Chicago. 

The  only  other  feature  of  the  answer  wbicti 
it  is  deemed  necessary  U>  notice  is  ttint  on  and 
prior  to  the  first  day  of  January,  ISSO,  the  rail- 
road of  the  Chicftso,  Burliogton  &  QuiQcy 
Bailroad  Company  m  Iowa,  and  the  railroad  of 
tbe  Burlington  &  Missouri  River  Railroad  Com- 

eny  in  Nebraska,  being  connected  at  the 
uiidary  line  between  tbe  States  of  Iowa  and 
Nebraska,  at  the  City  of  Platismoutb,  in  ac- 
cordance with  the  laws  of  the  State  of  Iowa 
ond  Nebraska,  and  in  pursuance  of  a  vote  of 
more  than  three  fourtba  of  all  tbe  atockboldcrs 
of  the  respective  companiea,  entered  into  cer- 
tain articles  of  consolidalEon,  whereby  the  par- 
ties Ihereto  merged  and  consolidated  the  stock 
of  the  respective  companies,  tmiking  one  Joint 
Btook  company  of  said  corporations  by  the 
name  of  tbe  Chicago,  Burlington  &  Quincy 
Bailroad  Company;  that,  by  force  of  said  ai^ 
ticlm  of  consolidation  and  the  laws  of  Ne- 
braska, the  said  Chicago,  Burlington  &  Quiney 
Railroad  Company,  when  organized,  became  a 
corporation  of  Nebraska,  pursuant  to  and  in 
accordance  wiih  the  laws  of  the  State,  and,  by 
virtue  of  such  conBolidation  and  compliance 
Willi  the  laws  of  this  State,  became  a  domestic 
corporation,  with  all  the  rights,  franchises  and 

firivileges  of  any  other  domestic  corpomlion, 
Dcludrug  tbe  power  lo  exercise  the  right  of 
eminent  domain.  Il  therefore  denies  that  it  is 
unlawfully  usurping  any  of  the  rights  which 
il  is  now  exercising,  hut  Insists  thai  uv  the  con- 
solldnlion  referred  to,  the  method  of  which  is 
set  out  at  length  to  the  answer.  It  became  and 
is  a  domestic  corporation,  and  is  not  a  foreign 
corporation,  as  slleged  In  the  information. 

It  is  not  deemed  oeccKsarv  to  set  out  in  de- 
tail the  method  of  consolidation  which  is  pre- 
seutud  and  set  up  In  the  answer,  further  than 


to  aay  that  it  appears  to  have  been  in  oompll- ' 
ance  with  the  rojuircmenta  of  the  laws  of  thii 
State,  and  especially  of  section  114,  chap.  16, 
Comp.  Stat  ltS87.  This  section  we  here  copy: 
"Every  railroad  company  organized  under 
tbe  laws  of  this  State  shall  have  power  U>  in- 
tersect, Join,  and  unite  its  railroad  or  railroads 
with  any  railroad  or  railroads  conMrucled,  or 
lo  be  constructed,  in  this  State,  or  in  any  ad- 
joining State  or  Territory,  by  anynJIroad  com- 
pany organized  under  the  laws  of  any  S'ate  or 
'letrilory,  at  such  point  on  the  boundary  line  of 
this  Stale  and  suchadjoiDingStattiorTerrilorr, 
or  at  such  other  pomt  as  may  be  mulunlly 
agreed  upon  between  said  companies;  and  eh 
such  railroad  companies  whose  railroads  are  or 
may  be  connected  at  the  boundary  line  of  this 
State,  or  at  such  other  agreed  point,  by  bridge 
transfer,  ferry  or  otherwise,  as  to  form  prao- 
ticnlly  a  ciintmuoua  line  of  railway  over  which 


joint  slock  company  Uiereof,  and  bring   the 

railroads  thus  connected  under  o-~  "~ 

metJt,  upon   such   terms  as  may  t 


railroads  thus  connected  under  one  manage- 
netJt,  upon  such  terms  as  may  be  mutually 
igreed;  Provided,  no  railroad  company  shall 


consolidate  its  stock,  property,  francbif^rs,  c 
earnings,  in  whole  or  in  part,  with  any  olhei 
railroad  corporation  owning  or  operating  a  par- 
allel or  competing  line  in  this  State.  Articln 
stating  the  terms  of  such  consolidation  shall  be 
approved  t^  each  company  by  a  vote  of  the 
slochboldcrs  owning  a  majority  of  the  stock, 
in  person  or  by  prosv,  at  either  a  regular  an- 
nual meeting  thereof,  or  at  a  snecinl  meeting 


to  l>e  addressed  to  each  of  such  si  ork  holders 
when  lln'ir  place  of  residence  is  kno«  n,  and 
deposited  in  tbe  poxtofflcc,  and  published  for 
at  least  three  successive  weeks  in  one  news- 
paper in  at  leost  one  of  the  cities  or  towns  in 
which  each  of  said  corporations  has  its  prin- 
cipal husincss  ofBce,  or  Dy  tbe  consent.  In  writ- 
ing, of  such  majority  annexed  to  such  articles 
and  copies  of  said  articles  and  of  the  records 
of  such  approval  or  of  such  consent,  and  ac- 
companied by  lists  of  the  stockholders  of  such 
corporation,  and  tbe  number  of  shares  held  bj 


Where  a  statute  eonsolidntlnK  companlm  oonfeni 
the  rlirhls  and  |irlvllE-g(9  of  ench  upon  tlie  oonsoll- 
daied  oompuntes,  sucb  privileiresextiniclonlf  totbo 
proiiertv  eaoii  had.  Cbeeaiieake  4;  O.  R  Co.  v.  Vlc- 
KtD(n.Hn.S.niti24L.ed.fflO).  Wbereiwooriiiiiuil 
eompantes  had  by  reoson  of  aonsnltila,tlon  become 
•lUnet  tbe  new  oompanr  saooeeded  not  only  to  nil 
their  propertr  and  bwichfsea  but  also  to  all  tlietr 
|M>tUtIeiao4bDTdeDa  (People  v.  Louianile  ft  N. 
B.  Co.  8  West.  Bsp.  S4T,  UO  ID.  4SI:  and  the  same  du- 
des and  obllsations  attach.  Btate  V,  Northern  Pao. 
B.  Co. »  Hlun.  tat,  SO  N.  W.  aS^  Plalnvlew  v.  Wino- 
D*  ft  BL  P.  B.  Co. »  HInn.  HH,  8!  N.  W.  JUk  Angler 
▼.BMtTenneaMe,T.  ftQ.Broo.740a.SBl.  TboAot 
provldliw  tor  tim  oonsolldatloii  of  railroads  does 

T.  n7j.  Ceni 

Stotua  «  nvorils  dttwiuhl 


ImpllMtlan  tbe 

t.  B.  Co.  e  Cent. 

ntoorils  dttwiuhlp.   ATsnroadooTpdn- 

m  orqa  ted  b;i;  and  under  the  Iaws  of  North  Caro- 


adjol 


of  Nortb  Ouroilna,  except 


loining  Slate,  Is  subject  to  tbe  Laws 


fc  W.  R.  Go.  OS  N.  a  <a.  Where  corporations  cre- 
ated by  dUterrat  States  aonsoIidat«,  It  becouea  a 
new  corporatloo,  at  lenst  tic  facto,  and  sucoeeda  to 
the  rltrfalB  and  duties  of  tbe  several  corporations. 
Mead  V.  Mew  Toric,  FT.  ft  N.  B.  Co.  ill  Conn.  IW;  At^ 
lanta  ft  B  A.  L.  R.  Co.  v.  State.  SS  Oa-  48S.  It  fa  ■ 
dpmeetlo  corporation-  Re  Bt^  Paul  ft  N.  F.  R  Co. 
at  Uhm.  BO.  n  II  a  separate  oorporation  In  each 
9L.B.A. 
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each,  daly  certified  by  the  xespective  preddents 
and  secretaries,  with  the  respective  corporate 
seals  affixed,  shall  he  filed  for  record  in  the  of- 
fice of  the  Secretary  of  State  of  this  State  be- 
fore any  such  consolidation  shall  have  any  va- 
lidity or  effect.  Upon  filing  for  record  in  the 
office  of  the  Secretary  of  State  of  the  copies 
of  said  articles  of  sach  consolidation,  and  of 
snch  record  of  approval  or  consent,  the  com- 
]>auic;8  so  consolidating  shall  become  one  cor- 
poration; and  the  said  consolidating  corpora- 
tions shall  become  merged  in  the  new  corpora- 
tion provided  for  in  said  articles,  and  shall  be 
known  thereafter  by  the  corporate  name  there- 
in adopted,  and  shall  within  this  State  possess 
all  the  powers,  franchises  and  immunities,  in- 
cluding the  right  of  fuither  consolidation  with 
other  corporations  under  this  section,  and  be 
subject  to  the  same  liabilities  and  restrictions 
imposed  by  the  laws  of  this  State  upon  other 
railroad  companies,  and  shall,  in  addition,  pos- 
sess such  powers,  franchises  and  immunities, 
and  bo  liable  to  such  special  restrictions  and  li- 
abilities, as  the  8  dd  consolidated  corporations 
were  within  this  State  possessed  of  or  subject 
to  under  any  laws  of  this 'State  peculiarly  ap- 
plicable to  them,  or  either  of  them,  at  the  time 
of  such  consolidation. " 

Upon  tiie  filing  of  this  answer  the  cause  was 
argued  and  submitted  upon  the  pleadings; 
counsel  for  defendant  insisting  that,  by  virtue 
of  the  consolidation  set  out  in  the  answer,  which 
was  ad  nutted  by  the  Attorney -General,  the  de- 
fcn^lant  became  a  domestic  corporation.  The 
Attorney -General  contended  against  this  conclu- 
bion.  The  case  ia  decided  upon  the  pleadings 
alouo. 

'1  he  question  presented  is  not  whether  de- 
feiidant  has  complied  with  the  laws  of  this 
State.  If  that  is  admitted,  the  question  still  is 
M'lietber  or  not  such  compliance  has  rendered 
it  a  domestic  corporation  within  section  8  of 
article  11  of  the  Constitution,  which  provides 
that  "No  railroad  corporation  organized  under 
the  laws  of  another  State,  or  of  the  United 
States,  and  doing  business  in  this  State,  shall 
be  entitled  to  exercise  the  right  of  eminent  do- 
main, or  have  the  power  to  acquire  the  right 
of  way  or  real  estate  for  depot  or  other  uses, 
until  it  shall  have  become  a  bodv  corporate, 
pursuant  to  and  in  accordance  with  the  laws  of 
Ibis  State." 

It  will  be  noticed  that  by  section  114,  above 
quoted,  it  is  provided  that,  upon  the  filing  for 
record,  in  the  office  of  the  Secretary  of  State, 
of  copies  of  the  articles  of  consolidation,  with 
the  consent  or  approval  of  the  companies  so 
consolidating,  th€7  shall  become  one  corpora- 
tion, which  shall  be  known  by  the  name 
adopted,  *and  shall  possess  the  powers,  fran- 
chises and  immunities,  and  be  subject  to  the 
liabilities  and  restrictions.  Imposed  by  the  laws 
of  this  State  upon  other  railroad  companies,  and 
as  the  consolidating  corporations  within  this 
State  were  possessed  of,  subject  to  and  under 
the  laws  of  this  State  at  the  time  of  such  con- 
solidation. 

This  section,  In  effect  provides  that  where  a 
domestic  corporation — ^that  is,  one  organized 
under  the  laws  of  this  State,  and  having  its  ex- 
istence solely  within  this  State— becomes  con- 
solidated with  a  corporation  originally  created 
in  another  State,  the  new  corporation  is  en- 

2L.R.A. 


titled  to  exercise  the  same  rights,  and  ic  sub- 
ject to  the  same  restrictions  and  liabilities,  as 
the  original  corporation  in  this  State  before  the 
consolidation.  These  rights  and  privileges 
consist  in  the  exercise  of  the  right  of  eminent 
domain,  of  acquiring  property  by  purchase  for 
the  useof  Oie  corporation,  and  of  enjoying  such 
other  rights  and  privileges  as  properly  belong 
to  corporations.  The  restrictions  and  liabili- 
ties are  that  it  shall  be  subject  to  the  laws  of 
thio  State,  and  its  jurisdiction,  in  the  execution 
of  their  authority;  that  it  shall  not  have  the 
peculiar  privileges  which  are  granted  to  for- 
eign persons  or  corporations,  in  the  way  of  re- 
movfd  of  its  suits  from  the  state  to  the  federal 
courts;  and  that,  in  the  exercise  of  all  its  cor- 
porate functions,  it  must  be  governed  by  and 
be  subject  to  the  laws  of  this  State. 

It  was  evidently  the  purpose  of  the  Legisla- 
ture, in  the  enactment  of  the  law  under  con- 
sideration, that  by  complying  with  its  provis- 
ions the  corporation  so  complying  should  be  a 
domestic,  and  not  a  foreign,  corporation.  This 
being  true,  it  seems  to  us  quite  clear  that  such 
a  consolidation,  when  effected,  would  bring  the 
consolidated  company,  not  only  within  the 
spirit,  but  within  the  letter,  of  the  law  and  of 
the  Constitution.  2  Morawetz,  Priv.  Corp.  g 
9dQet  9eq. 

By  the  section  of  the  law  above  quoted,  such 
a  consolidated  corporation  would  not  be  a  cor- 

g oration  "organized  under  the  laws  of  another 
tate,  or  of  the  United  States;"  and  while  not 
originally  incorporated  within  this  State,  in  the 
manner  m  whidi  new  corporations  are  formed, 
yet  '*  it  would  become  a  body  corporate  pursu* 
ant  to,  and  in  accordance  with,  the  laws  of  this 
State."  as  specified  in  the  Constitution,a]though, 
in  a  legal  sense,  distinct  from  the  cor]M)niiion 
in  the  other  States  through  which  the  road  runs 
—in  fact,  a  domestic  corporation.  The  Legisla- 
ture, therefore,  by  the  Act  provided  a  method, 
other  than  that  of  forming  a  new  corporation, 
by  which  corporations  in  existence,  one  ot 
which  is  a  domestic  corporation,  might  become 
such  body  corporate  under  the  laws  of  the 
State.  It  is  alleged  in  the  answer  that  this  con- 
solidated corporation  was  created  about  the 
first  day  of  January,  1880;  that  since  that  date 
it  has  been,  in  law  and  in  fact,  a  domestic  cor- 
poration, and  not  a  corporation  "organized 
under  the  laws  of  another  State,  or  of  the 
United  States." 

Upon  an  examination  of  the  allegations  and 
averments  of  the  answer,  in  connection  with 
the  section  of  the  statute  above  referred  to,  as 
well  as  that  of  the  Constitution,  we  are  con- 
vinced that  by  the  action  of  the  companies,  ai 
set  out  in  the  answer,  the  defendant  became, 
and  now  is,  a  "body  corporate,  pursuant  to 
and  in  accordance  with  the  laws  of  this  State, *' 
and  is  entitled  to  exercise  the  rights  and  privi- 
leges of  8udi  corporation,  and  is  subject  also 
to  all  the  limitations  and  liabilities  imposed  up- 
on domestic  corporations,  and  that  it  is  not  a 
"  corporation  organized  and  existing  under  the 
Laws  of  the  State  of  Illinois,"  as  alleged  in 
the  information,  nor  of  any  other  foreign  State; 
It  was  stated  by  counsel  for  the  defendant, 
upon  the  argument  of  the  cause,  that  the  view 
entertained  by  them  at  that  time  had  not  been 
entertained  by  them  during  the  whole  of  the 
time  which  has  elapsed  since  the  first  day  of 


668 


Obbgon  SupREicB  Court. 


ribC. 


Jannaiy,  1880;  and  that,  acHng  upon  a  differ- 
ent opinion,  tbey  bad  sought  to  and  bad  re- 
movea  causes  from  tbe  courts  of  this  State  to 
the  Cnited  States  Circuit  Court  as  a  foreijRi 
corporation;  but  tbat  in  tbe  early  part  of  tue 
year  1888  tbey  bad  become  convinced  that  tliey 
were  not  entitled  to  do  so»  and  since  tbat  time 
had  Hcted  in  all  respects  as  a  domestic  corpo- 
ration subject  to  tbe  laws  of  this  State. 
The  Attorney-General,  being  desii'ous  only  of 


having  tbe  status  of  tbe  defendant  company 
ascertained  and  drclared,  agreed  with  counsd 
representing  it  upon  a  judgment  to  be  entered 
in  rase  the  court  found,  upon  the  facts  pre- 
sented, tbat  tbe  defendant  was  not  unlawfully 
usurping  tbe  rigliis,  privileges  and  franchise 
as  alleged  in  the  information.  Judgment  wiU 
thertfare  be  entered  in  aeeardanee  ioUh  tkii 
opinion. 
The  other  Judges  ooncor. 
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B.  W.  HUSTON  et  al,  Appte., 

William  BYBEE,  Reept 
< OresT* ) 

*LAii  adTerse*  ezelnslTet  and  miiiiter- 
rapted  use  and  enjoymenc  by  one  person,  and 
those  under  whom  be  claims,  of  all  Uie  water  of 
a  creek,  token  therefrom  by  means  of  a  ditch,  and 
conveyed  to  certain  minlnir  grounds  for  mining 
purposes,  for  twelve  years,  or  for  any  period  be- 
yond that  of  tbe  Statute  of  Limitations  pre8crlt>- 
ioK  the  time  in  which  entry  shall  be  made  upon 
real  property,  will  bar  the  owner  of  the  land 
through  which  the  creek  runs  of  his  riparian 
rights:  but  where  tbe  ditch  was  constructed  by 
means  of  which  the  water  was  originally  appro- 
priated under  a  license  granted  by  the  owner  of 
the  land  In  which  he  reserved  the  right  to  use  tbe 
water  a  part  of  each  year  for  his  own  purposes, 
such  adverse  uae  by  grantees  from  the  original 
appropriator  cannot  be  established  unless  it  Is 
shown  that  the  use  of  the  water  by  them  has  been 
in  hostility  to  the  use  of  it  by  the  owner  of  the 
land  under  such  reservation. 

V.  The  users  of  the  water,  in  such  case,  must 
Bhow  that  their  use  of  It  was  In  defiance  of  any 
right  upon  the  part  of  the  owner  to  use  it  for  any 
purpfjfie,  that  they  totally  ignored  his  right  to  use 
it  at  oil,  and  that  he  acquiesced  therein. 

UTo  authorize  a  person  to  daimafinv 
ibiture  of  valuable  property  rights,  on  account 
of  the  violation  of  a  condition  upon  which  they 
are  granted,  he  must  proceed  to  enforce  it  at  once. 
He  cannot  remain  passive  for  a  long  time  after 
acts  have  tmn  spired,  upon  which  others  have 
rolled  in  matters  of  importance  to  them,  and  then 
InviBt  upon  the  forfeiture  in  consequence  thereof. 

i.  Where  a  certain  stream  of  water  ran  across 
tbe  land  of  B.  which  he  was  accustomed  to  use 
for  the  purposes  of  irrigation,  for  watering  his 
stock,  and  for  domestic  use,  and  which  was  vaiu- 
alilc  and  necessary  for  such  u^cs ;  and  he  was  ap- 
plied to  by  one  S.  for  permission  todlgadltoh 
across  his  land  In  order  to  conduct  the  water  of 
the  stream  to  ccrtiiln  mining  grounds  below,  up- 
on which  S.was  engaged  In  mining;  and  B.  grant- 
ed the  permission,  upon  the  promise  of  8.  that 
the  former  should  have  the  exclusive  use  of  the 
water  flowing  through  the  ditch  at  any  p<iint  on 
said  lands  where  he  might  desire  to  turn  it  for  ir- 
rigatin?  purposes  during  the  spring  and  summer 
mcmths,  and  that  S.  would  not  sell  or  dispose  of 
tbe  ditch  or  water-right  to  anyctne  else,  but  that 
they  would  revert  and  become  the  property  of  B.~ 
fteld,  that  by  a  fair  construction  of  the  arrange- 
ment between  R.  and  8.,  m  view  of  the  ciroum- 
stances  of  the  transaction,  the  former  was  to 
have  the  use  of  the  water  whenever  required  for 
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the  use  of  his  premises  for  the  pnrposes  men* 
tloned,  and  the  latter  was  to  have  the  use  of  it  at 
all  other  times  for  the  purpose  of  working  his 
mining  ground. 

S>  Held»  ftirthert  that  8*,  haying  subsequently 
sold  his  mining  ground  and  interest  in  the  dltoh, 
and  H.  haviiig,  by  mesne  oonveyanoes  from  8., 
succeeded  to  the  same,  and  he  and  his  grantors 
having  used  the  water  conveyed  through  said 
dltoh  for  the  purpose  of  operating  in  the  said 
mining  ground,  with'  the  knowledge  and  aoquies- 
oence  of  B.,  that  the  latter  was  not  entitled  to 
claim  a  forfeiture  of  the  said  ditch  and  water- 
right  on  account  of  the  said  sale  by  8.;  that  B's 
acquiescence  In  the  sales  and  transfers  of  the 
ditch  and  water-right  mu^t  be  deemed  a  waiver 
of  the  condition  that  8.  would  not  sell  them. 

6-  Held,  alsOt  that  the  use  by  H.  and  his  grantors 
of  tbe  ditch  and  water  to  operate  the  mine,  al- 
though iteztended  beyond  the  period  of  the  Stat* 
ute  of  Limitations,  would  nor  oonstitute  such  an 
adverse  possession  against  B.  as  would  t»r  his 
right  to  the  use  of  the  water,  under  the  reserva- 
tion in  the  license  to  8.  to  construct  the  dltoh,  un- 
less H.  and  his  grantors  bad  wholly  excluded  B. 
from  the  exercise  of  such  right  during  such  pe- 
riod ;  and  that  evidence  of  B.  having  used  the 
ditch  and  water  a  portion  of  each  year  during 
the  whole  time  referred  to,  for  irrigating  his  land 
and  for  the  other  purposes  mentioned,  disproved 
any  such  exclusive  use  thereof  as  suggested,  or 
any  use  inoonsistent  with  said  lioense  and  reser- 
vation. 

7.  Held*  too,  that  B.  and  H.,  and  those  holding 
under  H.,  had  co-exlfetlng  rights  in  the  ditch  and 
water;  that  B.  had  the  preference  during  the  sea- 
son when  the  condition  of  his  premises  were  such 
as  to  require  the  use  of  the  water  for  the  purposes 
mentioned,  but  that  he  had  no  right  to  waste  ft 
at  any  time,  or  to  use  It  extravagantly  or  impru« 
dently ;  that  H.  had  the  full  and  free  right  to  nse 
it  at  all  other  times,  and  that  each  was  required 
to  re8])ect  the  rights  and  interests  of  the  other 
regarding  the  matter,  m  every  particular. 

(December  19, 1888.) 

APPEAL  by  plaintiflfs,  from  a  decree  of  the 
Circuit  Court  of  Jackson  County,  dismiss- 
ing the  complaint  in  a  suit  to  enjoin  the  diver- 
sion of  tbe  waters  of  a  stream.    Affirmed, 

Tbe  facts  and  questions  presented  are  stated 
in  the  opinion. 

M*MT».  J.  R.  Neil*  H.  K.  Hanna,  and  E. 
De  Peatt  for  npiiellants. 

Mesitrs.  P.  P.  Prim  and  H.  Kelly  for  ro- 
spottdent. 

Thayer,  Ch,  J,,  deliyered  the  opinion  of 
tbe  couit: 
This  appeal  is  from  a  decree  rendered  Id  • 
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Bufl  broaght  by  the  appellants  against  the  re- 
Bpondent,  to  enjoin  him  from  diverting  water 
from  what  is  now  known  as  "  Walker  Creek/' 
formerly  Phillip's  Creek,  in  the  County  of 
Jackson. 

The  appellants  allege  that  they  were  owners 
and  in  the  possession  of  certain  mining;  claims 
which  they  bad  been  working  dming  the  min- 
ing seasons  since  1876,  and  that  in  so  doing 
they  had  necessarily  required  and  used  all  the 
water  of  said  creek.  That  they  and  their  grant- 
ors, about  the  year  1865,  dug  and  constructed 
a  ditch  in  said  county  known  as  the  "Willow 
Springs  Mining  Ditch,"  and  thereby  appropri- 
ated all  the  water  of  said  creek  at  a  point  above 
the  residence  of  the  respondent,  and  running 
thence  in  a  northerly  direclioa  along  the  foot 
hills  above  Willow  Springs,  to  what  is  known 
as  "  Hite's  Gulch,"  thence  to  their  said  mining 
ground;  and  each  and  every  vear  had,  by  means 
of  said  ditch,  conveyed  all  the  water  of  the 
creek  and  said  pilch,  and  the  other  gulches 
running  into  said  ditch,  to  their  said  mining 
claims,  and  used  the  same  for  mining  purposes 
thereon,  and  by  so  doing  had  acquired  a  prior 
right  over  respondent  to  thenise  and  enjoyment 
of  said  water.  That  for  more  than  twelve 
vears  appellants  and  their  grantors  had  been 
in  the  adverse,  exclusive  and  uninterrupted 
use  and  enjoyment  of  all  of  said  water  for  min- 
.in^  their  said  claims,  with  the  knowledge  of 
said  respondent.  That  on  the  first  day  of 
April,  1887,  while  appellants  were  in  possession 
and  use  of  the  said  water  as  mentioned,  the 
respondent  wrongfully  and  maliciouslv  divert- 
ed it  from  said  ditch,  thereby  depriving  appel- 
lants of  its  use  and  enjoyment,  and  still  con- 
tinued to  do  so,  and  refused  to  desist  therefrom, 
to  the  great  and  irreparable  injury  of  the  ap- 
pellants. 

The  respondent  denied  all  the  material  alleira- 
tions  of  the  complaint,  except  as  admitted  in 
further  and  separate  answers  thereto,  and  al- 
leged in  said  further  and  separate  answers: 

(1)  That  at  the  time  said  ditch  was  construct- 
ed, and  the  water  of  said  creek  appropriated 
and  used  through  the  same,  and  for  a  long  time 
prior  thereto,  the  respondent  was  the  owner  in 
fee  of  a  large  tract  of  land,  consisting  of  agri- 
cultural, meadow  and  pasture  lands,  on  which 
there  were  valuable  improvements,  and  upon 
which  the  respondent  reared  and  kept  a  great 
many  head  of  horses,  cattle,  sheep  and  bogs. 
That  the  water  of  said  creek  flowed  through 
said  lands  of  respondent,  near  bis  residence 
thereon,  in  a  natural  channel,  at  the  time  the 
ditch  was  constructed,  and  the  water  appropri- 
ated had  done  so  for  a  lone  time  prior  thereto, 
and  was  at  the  time  of  its  appropriation  through 
said  ditch,  and  had  been  for  a  long  time  prior 
thereto  appropriated  and  used  by  the  respondent 
for  irrigating  his  crops  grown  upon  said  lands, 
waterin«r  his  gtock,  and  for  doniesiic  purposes 
about  his  house;  and  was  valuable  to  him,  and 
necessary  for  the  several  purposes  mentioned . 
That  at  the  time  mentioned  in  the  complaint 
as  the  time  of  the  appropriation  of  the  water 
of  the  creek  by  the  appellants  and  their  grant- 
ors, one  Jack  Sears,  in  consideration  that  the 
respondent  would  permit  him  to  dig  and  con- 
struct the  ditch  through  the  respondent's  lands, 
promised  and  agreed  with  the  respondent  that 
the  latter  should  have  the  exclusive  use  of  the 
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water  flowing  through  the  ditch  at  any  point 
on  his  premises  where  he  might  desire  to  turn 
it  out  for  irrigating  purposes  during  the  spring 
and  summer  months;  and  that  in  accordance 
with  said  agreement  .the  respondent  had  so 
turned  the  water  out  of  the  ditch,  and  appro- 
priated and  used  the  same  for  irrigating  pur- 
poses upon  said  lands  each  and  every  sprint 
and  summer  since  the  ditch  was  constructed, 
and  the  water  thereby  appropriated,  as  he  had 
a  ri^ht  to  do  under  said  agreement  with  the 
original  appropriator  of  said  water;  and  the  re- 
spondent has  so  appropriated  and  used  said 
water  as  mentioned  without  hindrance  or  ob- 
jection from  anyone  until  the  commencement 
of  the  suit  by  appellants;  and  that  the  act  com- 
plained of  bv  them  in  their  complaint  was  the 
turning  of  the  water  out  of  the  ditch  by  re- 
spondent in  the  month  of  April,  1887,  for  the 
purposes  of  such  irrigation. 

(2)  That  the  respondent  has  had  the  adverse, 
exclusive  and  uninterrupted  possession  and  use 
of  said  water  through  said  ditch  for  irrigating 
purposes  every  spring  and  summer  since  the 
ditch  was  constructed,  and  such  possession  and 
use  thereof  in  its  natural  channel  long  prior  to 
the  construction  of  the  ditch,  and  for  more 
than  twenty  years  before  the  commencement  of 
the  suit. 

(8)  That  in  addition  to  the  promises  men- 
tioned as  having  been  made  by  said  Seal's  in 
consideration  of  the  respondent  permitting  him 
to  dig  and  construct  the  ditch  through  the  re- 
spondent's land.  Sears  promised  and  agreed 
with  the  latter  that  whenever  he  ^ot  done  with 
using  the  water  through  the  ditch  that  he 
would  not  sell  or  dispose  of  the  ditch  or  water- 
right  to  anyone  else,  but  that  the  ditch  and 
water  should  revert  and  become  the  property 
of  the  respondent,  and  that  Sears  long  since 
got  done  with  using  the  ditch  and  water. 

The  appellants  demurred  to  the  new  matter 
contained  in  the  answer,  as  not  being  sufflcient 
to  constitute  a  defense.  The  court  overruled 
the  demurrer,  and  the  appellants  filed  a  reply 
specifically  denying  said  new  matter.  The 
case  having  been  heard  by  the  circuit  court 
upon  depositions  and  proofs  taken  therein,  a 
decree  was  given  dismissing  the  complaint, 
which  is  the  decree  appealed  from. 

I  think  the  evidence  fully  sustains  the  alle- 
gations of  new  matter  in  the  answer  as  to  the 
agreement  and  circumstances  under  which  the 
ditch  was  constructed,  and  the  water  for  the 
use  of  the  mining  claims  thereby  appropriated; 
also  as  to  the  reservation  made  by  the  respond- 
ent of  the  use  of  the  water  of  the  creek  for 
the  purpose  of  irrigating  his  land  during  the 
spring  and  summer  months;  and  of  his  custom 
and  habit  of  using  it  during  such  periods  for 
ihe  purpose  mentioned,  and  for  such  other  pur- 
poses as  he  might  desire  to  use  it  about  his 
premises.  The  situation  of  the  creek,  its  im- 
portance as  a  means  of  irrigation,  and  its  ne- 
ce&Hity  in  manv  other  respects,  are  so  apparent 
that  no  man  of  any  prudence  would  permit  its 
waters  gratuitously  to  be  appropriated  without 
making  such  a  reservation  as  claimed.  It  is 
easy  to  see  how  a  person  situated  as  the  respond- 
ent was  could  be  induced  to  allow  another  to 
construct  a  ditch  across  his  land,  and  use  it  to 
conduct  water  to  mi ninsr  grounds,  during  a  pe- 
riod of  the  year  when  he  liiuiself  did  not  need 
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it;  but  it  would  be  difficult  to  undentand  wby 
iie  would  do  so  at  a  time  wben  It  was  highly 
fiecessBTj  tbat  he  should  ha^e  the  water  for  his 
^wn  use,  unless  be  granted  the  privilege  for  a 
<x>nsideration  which  he  deemed  sufficient  to  re- 
munerate him  for  the  injury  and  inconyenienre 
he  would  thereby  necessarily  subject  hioiself  to. 

The  respondent  seems  to  have  been  willing 
that  Sears  should  have  the  right  to  use  the 
water  during  the  time  he  did  not  need  its  ufc, 
nnd  I  think  we  may  reasonably  conclude  from 
the  testimony,  and  the  circumstances  surround- 
ing the  affair,  that  Uie  arrangement  between 
the  parties  was  to  the  effect  that  Sears  was  to 
have  the  ri^ht  to  use  the  water  at  all  times 
during  which  the  respondent  did  not  require  it 
for  irrigating  his  land,  watering  his  stock,  and 
for  domestic  purposes  about  his  house.  The 
respondent  claims  that  the  agreement  between 
him  and  Sears  was  tbat  the  latter  should  not 
^11  or  dispose  of  tbe  ditch  and  water  right  to 
■anyone  else,  but  that  both  should  revert  to  him 
when  Sears  got  done  with  using  the  water 
through  the  ditch.  Sears,  however,  in  18(>7, 
isold  ms  mining  ground,  together  with  the  ditch 
imd  waterri^t,  to  certain  Cbinamen,  who  in 
1876  sold  to  Thomas  Chavener,  and  the  latter 
in  1886,  sold  to  B.  W.  Huston,  one  of  the  ap- 
pellants, and  tbe  said  respective  grantees  have 
been  usini;  the  water  and  ditch  ever  since,  and 
the  respondent  has  acquiesced  in  such  use. 
Besides,  the  license,  after  it  was  executed,  ere- 
uted  a  right  of  property. 

Under  these  circumstances,  therefore,  there- 
•spondent  at  this  late  date  would  not,  it  seems 
to  me,  have  any  right  to  claim  a  reversion  of 
the  property  in  consequence  of  its  alienation. 
I  think  we  mny  infer,  after  the  lapse  of  so  long 
a  time,  that  the  respondont  consented  to  the 
transfer.  A  person  will  not  be  allowed  to  avail 
himself  of  a  forfeiture  of  valuable  rights,  un- 
less he  claims  it  immediately  on  the  happening 
of  tbe  condition  upon  which  it  depends.  He 
cannot  remain  passive  in  such  a  case  for  a  long 
lime  after  acts  have  transpired  upon  which 
others  have  relied  in  matters  of  importance  to 
them,  and  then  enforce  a  forfeiture  in  conse- 
quence thereof.  If  the  respondent  had  desired 
to  avail  himself  of  the  benefit  of  the  condition 
in  tbe  agreement  with  Sears,  upon  the  happen- 
ing of  which  the  ditch  and  water-right  were  to 
revert  to  him,  he  should  have  claimed  it  im- 
mediately after  the  sale  to  the  Chinamen. 

Instead  of  doing  that,  however,  he  allowed 
the  affair  to  run  along  about  twenty  years  with- 
out anj^  apparent  objection,  and  then  insisted 
upon  his  right  to  the  reversion,  which  he  has 
himself  forfeited  by  his  own  laches.  But  it 
does  not  follow  that  the  appellants  acquired 
any  ri^ht  in  the  ditch  and  water  supenor  to 
that  which  Sears  himself  bad.  The  interest  of 
the  latter  therein  was  limited  by  the  terms  of 
the  license  or  privilege;  and  he  could  convey 
no  greater  right  than  he  possessed,  whatever 
he  may  have  undertaken  to  do.  Nor  could 
purchasers  from  his  grantee  acquire  any  right 
beyond  that,  unless  they  could  show  that  the 
respondent  in  some  manner  had  represented 
that  the  grantee  was  the  absolute  owner  of  the 
property,  and  that  they  had  been  Induced  to 
make  the  purchase  upon  the  faitb  of  such  rep- 
resentation. 

Tbe  case  is  not  like  that  of  a  sale  of  real 
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property  to  a  bona  flde  purchasei,  where  an 
outstanding  equity  exists.  Bears  had  no  deed 
from  the  responaent  of  any  interest  in  the 
ditch,  and  a  purchaser  from  nim  was  bound  to 
inquire  as  to  the  extent  of  his  interest.  The 
appellants  allege  in  their  complaint  that  for 
more  than  twelve  years  they  and  their  grantors 
have  had  the  adverse,  exclusive,  uninterrupted 
use  and  enjoyment  of  all  tbe  water  of  the  creek, 
and  used  it  for  tbeir  mining  claims  with  the 
knowledge  of  the  respondent.  They  claim,  I 
suppose,  that  they  have  maintained  such  ad- 
verse possession  ever  since  the  execution  of  the 
deed  by  the  Chinamen  to  Chavener.  The  lat- 
ter, however,  only  had  such  right  in  the  prop- 
erty as  he  acquired  from  the  Chinamen,  which 
was  no  greater  right  than-Sears  posse^^ed,  and 
was  all  that  he  was  able  to  convey,  or  bad  any 
right  to  undertake  to  convey,  altboiigh  the 
deed  executed  by  him  purports  to  convey  the 
absolute  title  to  the  ditch,  and  contains  a  gen- 
eral covenant  of  warranty.  An  assumption, 
however,  upon  tbe  part  of  the  grantor,  to  con- 
vey a  greater  interest  iu  property  than  he  pos- 
sesses, will  not  effect  a  transfer  of  it,  nor  ex- 
tinguish outstanding  rights  of  the  character  of 
those  in  question. 

The  appellants  must  therefore  rely  wholly 
upon  their  claims  of  adverse  possession  in  order 
to  defeat  the  right  of  the  respondent  to  use  the 
water  from  the  ditch  in  the  manner  mentioned; 
and  I  do  not  think  they  can  establish  it,  under 
the  circumstances  of  this  case,  unless  the  re 
spondent  had  actual  knowledge  that  the  appel- 
lants claimed  to  be  tbe  absolute  owners  of  the 
ditch  and  water-right,  or  had  knowledge  of 
facts  from  which  such  a  claim  would  necessa- 
rily be  inferred.  They  must  certainly  prove 
more  tlian  the  fact  tliiit  tlicv  have  conducted 
the  water  through  tbe  ditch,  and  used  it  in 
tbeir  mining  operations  during  the  period  al- 
leged, as  such  use  was  entirely  consistent  with 
tbe  license.  Tbe  proof  must  establish  an  ex- 
clusive use  of  the  water  under  a  claim  to  so  use 
it,  regardless  of  the  reservation  in  favor  of  tbe 
respondent  in  the  agreement  between  him  and 
Sears,  under  which  tbe  latter  was  permitted  to 
construct  the  ditch;  and  I  have  strong  doubts 
about  the  appellants  being  able  to  maintain 
that  it  is  sufficient  for  that  purpose.  The  evi- 
dence shows  l)eyond  question  that  the  respond- 
ent has  been  accustomed  to  use  the  water 
from  the  ditch  for  irrigating  his  lands,  and  for 
the  use  of  his  premises  generally,  every  year 
since  the  ditch  has  been  constructed;  that  his 
use  thereof  has  been  openly  and  notoriously 
exerdsed,  under  a  claim  of  right  as  original 
owner  of  the  water. 

The  appellants'  counsel  appear  to  be  under 
an  impression  that  if  the  appellants  have  been 
in  the  use  and  enjoyment  of  the  ditch,  under  a 
claim  of  right,  for  a  period  beyond  that  of  the 
Statute  of  liimitations,  they  have  acquired  a 
title  to  it  by  prescription,  and  that  such  title 
is  necessaruy  excluave  of  any  right  on  the 
part  of  the  respondent  to  use  tbe  water  there- 
of. They  seem  to  ignore  the  fact  that  the  ap- 
pellants and  the  respondent  may  both  have 
rights  to  use  the  water. 

It  seems  to  me  that  there  Is  nothing  incon- 
sistent in  the  view  that  the  appellants  may  have 
the  right  to  use  the  water  for  mining  purposes, 
and  the  respondent  the  right  to  use  it  lor  irri- 
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gation^  for  the  uae  of  bis  stock,  and  for  house- 
hold  purposes,  and  that  both  riffbts  may  coex- 
ist That  seems  to  have  been  the  understand- 
ing in  the  outset,  and  I  do  not  see  how  time 
and  usa^  have  changed  it.  Nor  can  I  discov- 
er how  the  affair  can  be  better  adjusted  than 
to  accord  to  the  respective  parties  the  right  to 
use  the  water  in  the  manner  suggested.  Ac- 
cording to  my  view  of  the  matter,  the  respond- 
ent should  have  the  u<«  of  it  when  necessary 
for  the  purposes  mentioned,  and  the  appellants 
should  have  the  right  to  use  it  at  all  other  times. 

There  may  be  a  short  period  during  each 
year  when  both  parties  may  desire  to  use  the 
water  at  the  same  time.  In  such  case  the  re- 
spondent should  have  the  preference,  but  he 
should  not  be  allowed  to  waste  it,  or  to  use  it 
imprudently,  or  to  anv  greater  extent  than  is 
actually  necessary.  The  exercise  of  a  reason- 
able spirit  of  accommodation  bv  the  respective 
panics  in  refirard  to  the  use  of  the  water  will 
render  it  beneficial  to  both,  and  will  to  a  great 
extent  avoid  a  conflict  of  interest 

The  appellants  allege  in  their  complaint,  as 
has  been  shown,  that  the  respondent  on  the  first 
day  of  April,  1887,  wronfffullv  and  maliciously 
diverted  the  water  from  the  ditch,  and  deprived 
the  appellants  of  its  use  and  enjoyment,  and 


still  continued  to  do  so,  ond  refaied  to  desist 
therefrom.  If  I  believed  that  the  evidence  in 
the  case  sustained  this  allegation,  I  should  be 
in  favor  of  perpetuallj^  enjoining  the  respond- 
ent from  the  commission  of  such  acts;  but  the 
evidence  of  William  Cook  shows  tbat  all  the 
water  that  was  taken  out  of  the  ditch  at  that 
time  was- for  the  purpose  of  irrigating  a  crop  of 
alfalfa,  and  that  if  it  had  not  been  so  used  the 
respondent  would  not  have  had  a  crop;  that  it 
was  young  alfalfa,  sown  the  spring  before; 
that  there  were  about  five  acres  of  it,  and  that 
it  reouired  more  water  than  old  alfalfa  does; 
and  I  cannot  find  from  the  appellants'  brief 
that  any  testimony  was  given  on  their  part  in 
reccard  to  the  matter. 

The  appellants'  counsel,  it  would  appear, 
were  too  intent  upon  establishing  an  exclusive 
right  in  behalf  of  their  clients  to  the  use  of  the 
water  to  show  what  acts  the  respondent  did  on 
that. occasion,  beyond  the  fact  that  he  diverted 
it  from  the  ditch;  but  that,  as  I  view  the  case, 
is  not  sufficient  The  apoellan ts  have  acquired 
no  such  right,  and  should  not  insist  upon  it 
until  the  right  which  the  respondent  reserved 
to  himself,  when  he  permitted  the  ditch  to  be 
constructed,  is  lawfully  extinguished. 

The  decree  appealed  from  tntut  be  etfjirmed. 


UNITED  STATES  COURT  OP  CLAIMS. 


Rafael  LOPEZ 

UNITED  STATEJ^. 

(....Ct  of  ca....-) 

1.  While  asslminentSt  tnuisfbni 
powers  of  Mtomey  to  eoUeet  money 
doe  firon  the  United  Statesi  before  the  Is- 
suanoe  of  a  warrant  therefor  are,  by  force  of 
f  3477,  U.  8.  Bev.  Stat,  void  If  the  asslfirnors  or 
prinoipaJs  revoke  and  repudiate  tliem  before  pay- 
ment is  made  upon  them,  still  the  aooountinflr  offl- 
oerB  of  the  Treasury  may  reooflrniae  them  and  may 
state  aocountB  in  favor  of  the  assternees  or  attor- 


neys in  fact,  and  payment  may  be  made  at  any 
time  before  revocation ;  and  such  payments  aro 
binding  and  oonclusive  upon  the  parties  and  are 
a  complete  discharge  of  the  indebtednees  as 
against  the  assignors. 

2.  A  United  States  Iffarshal  may  pay  witness 
fees  to  persona  other  than  those  in  whose  favor 
such  fees  are  taxed  by  the  oourt,  upon  the  unre- 
voked and  undisputed  orders,  assignments  or 
transfers  thereof  by  the  witnesses. 

8.  Unrevoked  and  nndlspnted  orders,  as- 
signments, and  transfers  of  claimB  against  the 
United  States  for  taxed  wttneas'  fees  are  so  far 
valid  under  the  law  that  If  payment  be  made 
thereon  the  asstgnors  will  be  estopped  fromset- 


KOTB.— Bev.  Stat.  U.  8.  f  M77:  asHanment  of  claims 

Ttfut  the  United  Stales  void.  The  Act  of  185»  is 
universal  application,  and  covers  all  claims 
Sainst  the  United  States  in  every  tribunal  in  which 
ey  may  be  asserted ;  and  such  was  the  under- 
standing of  Oongress  when  the  Revised  Statutes 
were  enacted.  U.  S.  v.  GUIis,  06  U.  S.  414  (84  L.  ed. 
£05).  A  claim  against  the  United  States  could  not 
be  assigned  so  as  to  enable  the  assignee  to  bring 
suit  against  the  Government  in  his  own  name  in 
court  of  claims.  Id.  In  Spofford  v.  Kirk,  97  U.  8. 
484  (24  L.  ed.  1068),  the  question  was  as  to  the  valid- 
ity of  certain  orders  drawn  by  a  claimant,  before 
the  allowance  of  his  claim,  upon  the  attorneys  hav- 
ing It  In  charge,  directing  the  latter  topay  certain 
sums  oat  of  the  proceeds  when  collected;  and 
which  orders,  being  accepted  by  the  attom^s, 
were  purchased  by  Spofford  In  good  faith  and  for 
value.  Bailey  v.  t7.  8.  109  U.  S.  488  (ST  L.  ed.  080). 
The  transfer  or  assignment  to  Spofford  was,  under 
the  Act  of  18Sa,  a  nullity  as  between  him  and  the 
^aimant.  BaUey  v.  U.S.100U.S.488(87L.ed.080). 
The  Act  of  February  80,  18(91  renders  all  claims 
against  the  CK>vemment  inalienable,  alike  in  law 
and  in  equity,  for  every  purpose  and  between  all 
parties.  Spofford  v. Kirk,  97  U.S. 484 (24 Lb ed.  1033). 
fiection  8477  embraces  alike  legal  and  equitable  as- 
signments. Id.  It  strikes  at  every  derivative  in- 
terest, In  whatever  form  aoquirea,  and  incapac- 
itates every  claimant  upon  the  Government  for 
^sreating  an  interest  in  the  claim  in  any  other  than 
himself.   Id.   An  order  drawn  by  one  having  a 
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claim  against  the  Government,  upon  its  attomeyd 
who  are  collecting  it  and  accepted  by  them,  requir- 
ing them  to  pay  a  sum  certain  to  another  from  the 
fund  when  colleoted,  is,  independent  of  any  stat- 
utory prohibition.  In  equity,  a  partial  assignment  of 
the  fund.   Id. 

Exceptions  to  rule ;  statutes  construed.  The  stat- 
utes in  question  are  not  to  be  interpreted  according 
to  the  literal  acceptation  of  the  words  used.  Good- 
man V.  Niblaok.  1(S  U.  S.  6M  (88  Lb  ed.  229) :  Bailey  v. 
U.  S.  109  U.  S.  4d0  (27  L.  ed.  090).  Section  8477  of  the 
Revised  Statutes,  forbidding  transfers  of  claims 
against  the  Government,  does  not  include  a  volun* 
tary  assignment  of  a  claim  against  the  United 
StHtes,  which  is  included  in  an  assignment  made  by 
an  Insolvent  debtor;  of  all  his  effects  for  the  benefit 
of  his  oreditois.  Goodman  v.  Niblaok.  supra.  It 
only  refers  to  claims  against  the  United  States 
which  can  be  presented  by  the  claimant  to  some  de- 
partment or  officer  of  the  United  States  for  pay- 
ment, or  may  be  prosecuted  in  the  court  of  claims. 
It  simply  forbids  the  asslKuqient  of  such  claims 
before  their  allowance,  the  ascertainment  of  the 
amount  due  thereon,  and  the  Issue  of  a  warrant  for 
their  payment.  Hobbs  v.  McLean,  117  U.  S.  674  (29 
L.  ed.  048).  The  Act  of  1868  applies  to  cases  of  vol- 
untary assignments  of  demands  against  the  Gov- 
ernment, and  does  not  embrace  cases  where  the 
title  is  transferred  by  operation  of  law.  ''  The 
passing  of  claims  to  heirs,  devisees  or  assignees  in 
bankruptoy,"  said  the  court,  ^  are  not  within  the 
evil  at  which  the  statute  aimed.**   Brwin  v.  U.  8.  97 
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tliiff  up  any  otbor  olatm  on  their  behalf;  and  such 
pajrmeat  will  be  a  valid  discharge  of  the  indebU 
ednesB. 

4.  While  the  acconnttng  ollloers  of  the 
Treasiiry  may  state  and  certify  aooounts  in  fia- 
Tor  of  purchasers,  aasi^ees  or  transferees  of 
Claims  against  the  United  States  for  taxed  wlt- 
nesB  fees  whose  assignments  are  not  oontro- 
Terted,  they  may  exercise  their  own  discretion  in 
the  matter,  with  due  regard  to  the  convenience  of 
parties  and  the  Government.  Such  assignees 
have  no  rights  which  make  it  obligatory  upon  the 
accounting  officers  to  so  state  aooounts  In  their 

favor. 

(January  14, 1880.) 

ON  request  of  the  Secretary  of  the  Treasury 
for  an  opinion  as  to  the  allowance  of  a  claim 
against  the  United  States,  by  the  assignee  of  a 
conn  certificate  of  United  States  witness  fees, 
for  payment  of  the  amount  tberpof. 

The'  facts  and  questions  presented  are  stated 
in  the  opinion. 

Richardsoiit  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  Secretary  of  the  Treasury,  in  his  letter 
transmitting  this  case,  recjuests  the  court  to 
give  the  department  its  opinion  on  the  fullow- 
uifr  points,  suggested  by  the  First  Comptroller 
of  the  Treasury: 

1.  Whether  assignments  or  transfers  of  daims 
of  witnesses  are  valid  under  the  law. 

2.  Whether  purchasers,  assignees  or  trans- 
ferees of  such  claims  have  such  rights  as  make 
it  obligatory  on  the  accounting  officers  to  stnto 
and  certify  accounts  in  favor  of  such  purclias- 
ers,  aj^signees  or  transferees. 

8.  Under  the  law  is  a  marshal  authorized  to 
pay  witness  fees  to  any  other  person  than 
those  in  whose  favor  they  have  been  taxed  and 
allowed  by  the  court? 

The  facts  of  the  particular  case  in  which 
these  questions  nrlse,  fully  set  out  in  the  find- 
ings, may  be  more  concisely  stated,  as  'olio war 

At  a  term  of  the  United  Suites  District  Court 
for  the  First  Judicial  District  of  New  Mexico 
a  large  number  of  witnesses  were  summoned 
and  attended  on  behalf  of  the  United  Suites. 


The  court  made  orders  directing  that  there  be 
allowed  and  paid  to  them  for  travel  and  attend- 
ance certain  sums  fixed  by  the  order  varying 
from  about  $8  to  $34. 

The  clerk  gave  to  each  one  a  certified  copy, 
under  seal  of  the  court,  of  the  order  direcung 
payment  to  him.  Forty  dx  of  these  witnesses 
presented  their  certificates  to  the  marshal  of 
the  district,  who  was  unable  to  pay  them  for 
want  of  public  funds  in  his  hands.  He,  how- 
ever, allowed  the  witnesses  to  ri^  his  pay- 
roll, receipting  for  payment  of  the  respeciive 
sums  due  them,  and  he  indorsed  on  the  certifi- 
cates the  fact  that  such  receipts  had  been  so 
signed.  This  was  done  with  the  understand- 
ing that  the  payees  nould  sell,  transfer  and  in- 
dorse the  same,  and  that  the  marshal  would 
pay  them  to  the  indorsees  as  soon  as  he  re- 
ceived public  funds  for  that  purpose.  Before 
receiving  such  funds  he  went  out  of  ofilce. 

In  the  mean  time  Rafael  Lopez,  the  present 
claimant,  had  purchased  the  forty-six  certifi- 
cates for  valuable  consideration,  had  taken  as- 
signments by  indorsements  thereon,  and  had 
presented  them  to  the  marshal  for  payment;  but 
they  had  never  been  paid. 

The  marshal  on  settling  his  accounts  with 
the  Government  returned  his  pay -rolls  to  the  ac- 
counting oflicers  of  the  Treasury  making  no 
claim  for  himself  on  account  of  the  forty-six  re- 
ceipts, llie  claimant,  Lopez,  forwarded  the  cer- 
tificates to  said  oflScers,  and  aslted  for  payment 
through  the  Treasury  Department.  It  does  not 
appeal  that  the  original  payees  have  made  fur- 
ther claim  for  payment  to  them,or  repudiated  in 
any  way  tlicir  sales  and  transfers,  nor  that 
there  are  any  claimants  to  the  money  adverse 
to  said  Lo|)ez. 

The  difficulty  which  the  comptroller  finds 
in  stating  an  account  in  favor  of  Lopez,  the 
purchaser  of  the  certificates,  arises  from  the 
terms  of  section  8477,  *of  the  Revised  Statutes, 
as  interpreted  by  the  supreme  court  in  the 
cases  of  United  StaU$  v.  Gillis,  95  U.  8.  407 
24  L.  ed.  508],  and  Spofford  v.  Kirk,  97  U.  S. 
84  [24  L.  ed.  1082]. 
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U.  R.  992  (24  L.  ed.  1065) ;  Goodman  v.  Niblnck,  and 
Daiicy  v.  U.  S.  Bttprtu  When  the  Goveruinent|  as 
IcsBoe  of  T«a]  estate  occupied  by  tt,  reooKnlzes 
througrh  its  proper  officers  a  transfer  of  the  pn>p- 
erty  and  un  nssitrnment  of  the  lease,  and  an  flsslg-n- 
nient  of  rent  under  It,  and  pays  the  rent,  there  Is 
nothingr  in  section  3477,  llevlsed  fcitatutes,  rcsi)octlng 
transfers  and  asRlurnincnts  of  claims  airainst  the 
United  States  whlou  invalidates  that  transaction  for 
the  benefit  of  a  tblrd  party.  Freednian's  S':i  v.  A  T. 
Co.  v.  Shepherd.  127  U.  S.  404  (82  L.  ed.  168) ;  Good- 
man V.  Nibhick,  102  U.  B.  65G  (26  L.  ed.  2;.'0).  Pay- 
ment to  an  Httorney  In  fact,  constituted  such  by 
p«>wer  of  attorney  executed  by  the  claimants 
before  the  nllowunce  of  their  cbilm  by  Confrress  or 
by  the  i  roper  department,  is  Rood  as  between  the 
Government  and  such  claimants,  where  the  power 
of  ntttirney  has  not  heim  revoked  at  the  time  pay- 
ment is  uinde,  notwithstanding  the  provlfrions  of 
the  Act  of  July  20, 1816,  entitled  "An  Act  in  i{ela- 
tfon  to  the  Paj-meiit  of  Chiims,**  and  the  Act  of 
Febniary  £»,  ISTA  entitled  ''An  Act  to  Prevent 
Frauds  upon  the  Treusury  of  the  United  Stares."  0 
Stat,  at  r.  41 :  nnd  10  StaL  at  L.  170 ;  liiiiley  v.  U.  8. 
1011  U.  8.  4a;  (27  L.  ed,  OUB).  A  n  aKSioiimeut  by  (»per- 
atinn  tif  luw  to  an  assignee  in  bankruptcy  was  not 
within  the  prohibition  of  the  statute.  Erwin  v.  U. 
6.  07  D.  S.  8!)2(24  L.  ed.  1065> :  St.  Paul  &  I).  It  Co.  v. 
U.  R.  112  U.  S.  738  (28  L.  ed.  8U1).  The  statute  d<ioe 
not  apply  to  a  claim  against  the  United  States  re> 
duce<l  to  a  Judgment  under  the  Act  of  March  8, 
iK75  (D.  S.  V.  Griswold,  80  Fed.  Ken.  606) :  fo  of  a  de- 
cree oompelHnj?  defenfiant  toassivn  hb  claim,  or  to 
execute  a  power  of  atioruey  auUiori^iug  itd  colieo 
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tion.  WUlard  v.  MueUer,  23  Fed.  Rep.  200.  A  vol- 
unttiry  assignment  by  an  insolvent  debtor,  for  the 
beuelft  of  creditors,  was  held  valid  to  piiss  the  title 
to  a  chdm  against  tne  United  States.  Goodman  v. 
Nlblack,  and  St.  Paul  &  D.  R.  Co.  v.  U.  S.  supra. 
Where  a  peraon,  in  anUoipatlon  of  obtaining  a  gov- 
ernment contract,  forms  a  partnership  with  two 
other  partie  for  the  execution  of  the  oontract» 
such  partnership  oontiaot  was  not,  under  the  clr- 
oumstanoes,  a  violation  of  sections  8477  and  8737, 
Kcvised  Statutes.  Hobbs  v.  McLean,  117  U.  &  667 
(28  L.  ed.  040;. 

Act  creaiing  eourt  of  claims.  The  Act  creating 
the  court  of  claims  did  not  work  a  repeal  of  any 
provisions  of  the  Act  of  1S18,  nor  make  clrims  as- 
signable that  were  incapable  of  assignment  before 
its  enactment.  U.  8.  v.  GiUls,  06  U.  1: 407  (24  L.  ed. 
CU3).  All  transfiirs  and  assignments  or  claims 
against  the  United  States  were  made  void  by  the 
statute,  not  only  when  the  assignees  set  up  the 
claims  in  the  Treasury  Department,  but  also  when 
they  attempted  to  sue  in  the  court  of  claims,  and 
very  r'»nvincing  rctiscms  were  given  fi»r  the  decis- 
l<in.  1 1 ;  Slues  v.  U.  8.  1  Ct.  riVi:  Owper  v.  U.  a 
1  a.  CI.  87:  Cote  v.  U.  8. 3  Ct.  GL  M-H.  The  court 
of  eluims  is  without  power  to  adjudioarc  upon 
merely  equitable  ri^rhts.  Bonner  v.  tJ.  8. 70  U.S.  9 
Wall.  l66  (10  L.  ed.  066) ;  U.  B.  V.  Gillls,  supra, 

^Section  8477,  U.  8.  Itev.  Stat.  (Act  Feb.  96,  IflBS, 
chap.  81.  e  1, 108tat.  at  L.170<,  referred  to  in  the  ophi- 
ion,  is*  as  t'iiUnws:  '*  All  tmnaTers  and  assignments 
made  of  any  claim  upon  the  United  States,  or  of 
any  part  or  sliare  thereof,  or  iulurest  therein. 
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*'A  great  deal  has  been  s&id  nnd  written  in  re- 
sard  to  that  section  and  the  previous  Acts  em- 
bodied therein/'  says  the  first  comptroller  in 
one  of  bis  communications  filed  in  this  case; 
and  it  is  well  known  that  the  accounting  officers 
and  the  public,  doing  business  with  the  Gov 
emment,  hove  been  much  embarrassed  by  it. 
A  careful  review  of  the  subject  and  of  the  re- 
cent decisions  of  the  supreme  court  will  show 
that  the  true  interpretation  of  the  statute  has 
DOW  become  authoritatively  settled,  and  that 
the  rights  of  parties  affected  by  it,  and  the 
powers  and  duties  of  the  accounting  officers 
under  it,  have  been  made  clear. 

Boon  after  the  passage  of  the  Act  of  Fcbru- 
aiT  26, 1858,  chap.  81  (10  Stat,  at  L.  170),  now 
said  section  8477  of  the  Revised  Statutes,  the 
then  first  comptroUor,  Elisha  Whittlcse^,  is- 
sued an  elaborate  circular  explaining  his  mter- 
S relation  of  the  Act  and  the  practice  of  the 
epartment  to  be  adopted  uuder  its  provisions. 
The  opinions  of  the  supreme  court  in  the  OiUis 
Cane,  and  in  the  case  of  Spoffard  v.  Kirk, 
seemed  to  be  In  contravention  of  the  views  ex- 
pressed in  that  circulai  and  of  the  prevailing 
practice  of  the  department. 

The  first  comptroller  immediately  upon  the 
publication  of  those  opinions,  laid  a  copy  of 
that  circular  before  mr.  Justice  Strong,  who 
had  delivered  the  opinion  of  the  court  in  those 
cases.  The  latter,  arter  a  careful  examination, 
indorsed  his  concurrence  in  the  construction 
therein  given  to  the  Act,  and  the  same  was 
filed  among  the  archives  of  the  Treasury  De- 
partment. The  following  is  a  copy  of  the  ciiv 
cular,  omitting  parts  not  material,  with  Mr. 
Jvetice  Strong's  indorsement  thereon: 

"(14).  It  has  been  customary  for  salaried  of- 
ficers, contractors  and  other  creditors  of  the 
United  States,  to  draw  orders  or  drafts  on  the 
Government,  which  they  negotiate,  and  thus 
realize  the  amount  due  them  before  the  ac- 
counts are  passed.  This  is  often  a  great  con- 
venience to  persons  living  at  a  distance,  on  the 
Pacific  Coast,  or  anywhere  west  of  the  Missis- 
sippL  Salaries  are  paid  quarterly,  but  the  ac- 
count for  a  quarter  cannot  be  passed  until  after 
the  end  of  the  quarter.  Heretofore  drafts  have 
been  frequently  drawn  for  a  quarter's  salary, 
or  for  a  portion  of  it,  and  sent  here  before  the 
end  of  the  quarter;  and  when  so  received  the 
account  has  been  passed,  and  the  warrant  issued 
to  the  owner  of  the  draft  as  the  assignee  of  the 
calaiy. 

"If  the  statute  of  February  last  should  be 
applied  to  mlary  accounts,  no  such  drafts  could 
be  drawn  undl  after  the  end  of  the  quarter, 
after  the  account  was  passed,  and  a  warrant  on 

whether  absoluteor  oonditional,  and  whatever  may 
be  the  oonsideratlon  therefor,  and  all  pgwers  of  at- 
torney, orders,  or  other  authorities  for  receiving 
Eayment  of  any  saoh  claim,  or  of  any  part  or  share 
hereof,  shall  be  absolutely  null  and  void,  unless 
they  are  freely  made  and  executed  in  the  presence 
of  at  least  two  attesting  witnesses,  after  the  allow- 
ance of  such  claim,  the  ascertainment  of  the 
amount  dua  and  the  issuing  of  a  warrant  for  the 
payment  thereof.  Such  transfers,  assignmen  ts  and 
powers  of  attorney  must  recite  the  warrant  for 
payment*  and  mustbe  acknowledged  hy  the  person 
mailing  them,  before  an  officer  having  authority  to 
take  acknowledgments  of  deeds,  and  shall  be  certi- 
fied by  the  officer;  and  it  must  appear  by  the  cer- 
ttflOBte  that  the  ofHcer.  at  the  time  of  the  acknowl- 
edgment, read  and  full/  explained  the  transfer,  as- 
■ignment  or  warrant  of  attorney  to  the  peisun  ac- 
knowledging- the  same.** 
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the  treasurer  iasued  for  the  paymefit  thereof. 
The  result  would  be  thai  lUnny  oIDcers  would 
be  compelled  to  wait  from  thirty  to  sixty  days 
after  the  end  of  each  quarter  iu  order  to  receive 
warrants  on  the  treasurer,  or  the  treasurer's 
drafts,  l)efore  they  could  realize  any  portion  of 
their  salary;  and  the  delay  and  inconvenience 
to  many  contractors,  creditors  and  employes  of 
the  Government  would  be  still  greater. 

'*I  do  not  believe  that  Conirrcss  intended  that 
the  statute  should  be  applied  to  any  such  cases. 

•'(15).  What  was  the  evil  for  which  the  rem- 
edy was  designed?  A  reference  to  the  terms  of 
those  statutes  and  the  practice  of  agents  in  pros- 
ecuting claims  before  Congress,  Indicate  the 
evil  and  the  object  of  the  remedy. 

"Agents  were  in  the  habit  of  get  tin  ^general 
powers  of  attorney  to  pro<«ecutc  before  Congress 
or  the  departments  uncertain  and  doubtful 
claims,  and  to  obtain  and  receive  the  amount 
which  might  be  allowed  upon  them;  and  in 
many  instances  assignments  were  obtained  of 
large  claims  for  verj^  small  sums  from  persons 
not  knowing  their  rights. 

'*In  such  cases  unsuspecting  persons  were 
put  into  the  hands  and  power  of  sharp  and  cun- 
ning agents  and  shrewd  unscrupulous  specu- 
lators.; the  claimant  often  had  no  means  of  pro- 
tecting himself  against  the  false  representations 
and  deceptions  oi  agents  and  purchasers,  and 
tlie  agent  might  misrepresent  the  amount  col- 
lected. 

*'  Hence  the  requirement  that  the  power  of 
attorney,  draft,  assignment  or  transfer  should 
refer  to  the  statute  under  which  the  claim  is 
allowed,  and  that  the  amount  due  should  be 
ascertained,  and  a  warrant  issued  for  the  same, 
before  any  such  power  of  attorney,  draft 
transfer  or  assignment  can  be  legally  made. 

"  It  is  obvious  that  this  is  required  by  the 
statute  in  order  that  the  claimant  may  fully 
understand  the  extent  of  his  rights,  and  the 
amount  allowed  to  him,  before  he  can  legally 
assign  or  transfer  the  sanie,  or  authorize  any 
other  person  to  receive  the  amount. 

''But  no  such  precaution  is  necessary  in  re- 
lation to  salary  accounts,  accounts  for  services 
rendered,  or  supplies  furnished,  or  for  any 
other  form  of  debt,  about  the  amount  of  whicQ 
there  has  never  been  any  dispute.  The  officer 
or  creditor  in  aU  such  cases  knows  the  precise 
amount,  or  very  nearly  the  amount,  due  him; 
and  no  good  can  arise,  but  often  very  great  in- 
convenience and  evil,  from  imposing  on  him 
restrictions  in  relation  to  the  time  and  mode  of 
transferring  and  assigning  the  same  or  of  mak- 
ing powers  of  attorney  for  the  receipt  thereof. 

"  (16).  From  various  causes  soldiers  may  not 
have  been  paid  all  that  was  due  them.  When 
the  rolls  are  examined  by  the  second  auditor 
the  amount  found  duels  reported  to  the  second 
comptroller,  and,  if  he  admits  it,  he  signs  the 
report;  and  any  paymaster  of  the  Army  of  the 
United  States  (b  authorized  to  pay  the  amount 
so  found  and  certified.  Certificates  of  this 
character  are  frequentlv  assigned  by  the  sol- 
diers to  avoid  the  loss  of  time  and  expense  in- 
cident to  traveling  a  distance  to  present  them 
personally.  The  pavmasters  pay  them,  and 
include  them  in  their  accounts. 

"(17).  Similar  balances  are  found  due  to 
sailors  by  the  fourth  auditor  and  reported  to 
the  second  comptroller;  and  if  he  concurs  he 
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iifms  the  report^  which  authorizes  a  navy  agent 
to  make  payment  to  the  sailors  or  to  their  as- 
signees. It  is  not  known  that  any  imposition, 
fraud  or  extortion  has  been  practiced  in  any  of 
these  cases. 

"  (18).  Warrants  are  not  issued  to  pay  these 
and  similar  balances;  advances  are  made  to  the 
paymasters  and  navy  agents  generally,  without 
specifyinff  who  are  to  be  paid. 

**  (19).  In  making  payment  to  a  contractor 
for  transportingthe  mail,  no  warrant  is  issued 
in  his  name.  The  contractors  collect  of  the 
postmasters,  or  they  draw  orders  on  the  depart- 
ment, or  the  department  sends  them  drafts  ac- 
cording to  the  circumstances  of  the  case.  Col- 
leotions  from  postmasters  are  generally  by  the 
carriers  on  authority  given  by  the  contractors 
—the  department  having  designated  the  officers 
from  which  collections  are  to  be  made. 

"(20).  Orders  are  drawn  b^  mail  contractors 
to  pay  for  expenses  necessarily  to  be  incurred 
in  ti  ansporting  the  mail,  and  generally  to  ob- 
tain a  credit  in  advance.  Thev  are  lodged  by 
the  drawee  or  assignee  with  the  auditor  to  be 
paid  when  due,  if  the  department  shall  then 
be  indebtc«l  to  the  contractor. 

"(21).  The  slocks  of  the  United  States  are 
owned  and  held  throughout  the  civilized  and 
commercial  parts  o f  the  world.  Interest  is  to  be 
paid  thereon  by  agreement,  semi- annually.  In 
almost  every  instance  it  is  paid  on  powers  of  at- 
torney. A  warrant  Is  not  drawn  to  pay  any 
particular  person,  but  seasonable  advances  are 
made  to  the  assistant  treasurers,  or  other  per- 
sons deslgonted,  to  pay  the  interest,  in  different 
sections  of  the  United  States.  Frequently  pow- 
ers of  attorney  are  executed  for  collecUng  in- 
terest without  any  limitation  as  to  time. 

"  (22).  American  consuls  are  required  by  law 
and  by  the  directions  of  the  Secretary  of  btate, 
to  relieve  indigent  and  distressed  American  seap 
men  in  foreign  countries.  Having  incurred  ex- 
penses for  their  relief,  they  are  instructed  to 
draw  on  the  Secretary  of  State,  and  to  accom- 
pany the  drafts  by  accounts  and  vouchers. 
The  drafts  are  generally  in  favor  of  the  business 
correspondents  of  the  consuls  in  the  principal 
citi(.*s,  and  may  have  been  indorsed  before  they 
reached  the  state  department.  If  sustained  by 
I  lie  accounts  and  vouchers  they  are  paid  to  the 
holder  on  the  requisitions  of  the  Secretary  of 
State  directed  to  the  Secretary  of  the  Treasury; 
and  the  accounts  of  the  consuls  are  thereafter 
settled  in  the  due  course  of  business  l^  the  ac- 
counting officers. 

"  (28).  Consuls  are  authorized  and  required 
by  law  to  send  destitute  seamen  to  the  United 
States,  and  they  are  empowered  to  contract 
with  masters  of  American  vessels  to  transport 
such  seamen,  at  a  price  to  be  agreed  upon,  not 
to  exceed  $10  for  each  one.  To  enable  the 
master  of  the  vessel  to  obtain  the  payment  spec- 
ified, the  consul  /rives  him  a  certificate  stating 
the  names  of  the  seamen  placed  on  board,  and 
the  amount  to  be  paid  for  their  passage.  On 
the  arrival  of  the  vessel  in  a  port  of  the  United 
States,  the  collector  of  the  customs  indorses  on 
the  certificate  that  such  seamen  have  arrived. 
The  master  of  the  vessel,  if  not  the  owner  of 
H,  assigns  the  certificate  to  the  person  or  per- 
sons entitled  to  the  pay,  and  an  account  is  re- 
ported by  the  fifth  auditor  in  favor  of  the  as- 
signees. 
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(24).  If  those  statutes  should  be  applied  to 
the  cases  mentioned,  and  to  those  of  like  char- 
acter, the  business  of  the  Government  would 
be  arrested  to  a  great  extent,  to  the  injury  of 
individuals,  in  vfolation  of  contracts,  and  of 
the  public  faith. 

'*  (25).  My  conclusion  is  that  ordinary  debts 
and  accounts  against  the  Government,  which 
have  been  legally  contracted  and  never  dis- 
puted, are  not  claims  within  the  meaning  of 
those  statutes,  and  that  the  statutes  do  not 
applv  to  them,  but  apply  to  uncertain  damages 
and  losses,  extra  allowances,  pensions,  equita- 
ble demands,  claims  for  the  correction  of  al- 
leged errora,  claims  for  a  return  or  repayment 
of  duties,  items  of  account  which  have  been 
rejected  or  are  disputed,  and  such  classes  of 
cases  as  are  usually  referred  to  the  committee 
on  claims,  and  to  committees  other  than  the 
conmiittee  of  ways  and  means. 
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"ChmptroUer." 

[Indorsement  by  Mr.  Justice  Strong.] 

With  no  authority  to  speak  for  the  court,  I 
am  of  opinion  that  the  construction  of  the  Act 
of  1858,  given  in  this  circular,  is  collect.  Per- 
haps the  language  of  the  court  in  United Statet 
V.  OiUta.95V.  8.  407  [24  L.  cd.  508],  was  not 
sufficiently  limited.  It  bad  primary  reference 
to  the  case  then  before  the  court;  but  certainly 
the  word  "  claim,"  as  used  in  the  Act,  ought 
not  to  be  held  to  embrace  liquidated  debts. 

W.  Strong. 

In  MeKnighfi  Case,  18  Ct  CI.  208,  the  de- 
fendants filed  a  counterclaim  a^inst  the  claim- 
ants to  recover  back  money  paid  to  them  as  as- 
signees of  one  Hart  upon  an  assignment  de- 
clared void  by  the  Act  of  1858.  The  original 
assignore  had  never  revoked  or  repudiated  this 
assignment.  We  held  that  the  Treasury  having 
recognized  the  assignment  and  paid  the  amotmt 
due  on  an  accountmjj  to  the  assi^ee,  no  action 
would  lie  to  recover  it  back,  saying  in  our  opin- 
ion: "If  parties  allow  money  due  them  to  be 
paid  to  othera  with  their  knowledge  and  con- 
sent, it  is  an  adoption  and  ratifi<»tion  of  the 
act  which  they  cannot  afterwards  set  aside; 
and  such  payment  is  a  valid  discharge  of  the 
debt  as  between  the  Government  and  the  cred- 
itor." 

On  appeal  the  supreme  court  affirmed  the 
judgment  of  this  court,  and  sustained  our 
views,  saying  in  its  opinion : 

"  It  is  true  the  assignment  was  contrary  to 
law,  and,  therefore,  a  nullity;  but  there  was 
nothing  contrarjr  to  morals  or  conscience  in  the 
payment  or  receipt  of  the  money.  The  facts 
were  all  known.  There  was  no  indirection, 
concealment  or  improper  purpose  on  either 
side. 

"Although  the  petitionen  had  no  claim 
against  the  United  States,  they  had  a  valid 
claim  against  Hart.  The  monej  was  received 
in  payment  of  his  debt,  and  discharged  it  to 
that  extent.  He  is  estopped  by  his  receipt 
from  setting  up  any  claim  against  the  Govern- 
ment. It  does  not  appear  that  he  has  ever 
complained."    98  U.  8.  185  [25  L.  ed.  115]. 

This  case  was  followed  by  that  of  BaUeff  t. 
United  States,  15  Ct  CI.  41K),where  the  force  of 
assiimments  was  again  considered,  and  the  court 
in  its  opinion  used  the  following  language: 
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"Tbe  statute  In  this  case  (Act  26th  Febru- 
aiy,  1858,  10  Stat  at  L.  171)  does  not  attach 
any  turpitude  of  the  assignment  of  a  claim  or 
the  giWng  of  a  power  of  attorney  such  as  was 

S'ven  by  the  claimants.  It  does  not  prohibit 
0  giving  of  such  assignment  and  powers,  nor 
prolnbit  the  officers  of  the  Government  from 
acting  upon  them;  it  merely  declares  them  to 
be  void. 

"  We  are  of  the  opinion  that  where  a  pay- 
ment is  made  upon  a  power  of  attorney  prop- 
erly authenticated;  actually  given  and  suifi- 
ciently  comprehensive  in  terms,  its  validity  or 
invalidity  under  the  statute  is  no  longer  in 

auesiion,  and  no  party  to  the  transaction  is  at 
berty  to  deny  the  effectiveness  of  the  pay- 
ment. Such  powers  of  attorney  belong  to  that 
class  of  obligations  which  may  be  void  while 
they  remain  executory,  but  which  are  to  be 
treated  as  valid  when  they  have  become  exe- 
cuted. Courts  cannot  enforce  them;  but  if  the 
parties  voluntarily  give  effect  to  them,  sound 
morallt^r  forbids  tlut  they  should  be  allowed 
to  question  the  effectiveness  of  what  they  have 
themselves  accomplished." 

This  case  was  also  appealed,  and  the  su- 
preme court  fully  sustamed  the  views  of  this 
court,  as  appears  by  the  following  extract 
from  ite  opinion,  109  U.  S.  488  [27  L.  ed.  0»9]: 

"  The  question  is  whether  payment  to  one 
who  has  been  authorized  to  receive  it  by  the 
}K>wi  r  of  attorney  executed  before  the  allow- 
.-nce  of  the  claim  by  the  Act  of  Congress,  was 
good  as  between  the  Government  ana  the 
claimant,  where,  at  the  time  of  payment,  such 
power  of  attorney  was  unrevoke. 

'*If,  in  respect  of  transfers  or  assignments  of 
claims,  the  purpose  of  the  statute,  as  ruled  in 
Goodmanv.hibtack^lOfiTJ.  S.  £>56[26L.ed.  220], 
was  to  protect  the  Government,  not  the  claimant 
in  his  dealings  with  the  Government,  it  is  diffi- 
cult to  perceive  upon  what  ^ound  it  could  be 
held  that  the  statutory  inhibition  upon  powcid 
of  attorney  in  advance  of  the  allowance  of  the 
claim  and  the  issuing;  of  the  warrant,  can  be 
used  to  compel  a  second  payment  after  the 
amount  thereof  has  been  paid  to  the  person  au- 
thorized by  the  claimant  to  receive  it. 

"A  mere  power  of  attorney  given  before  the 
warrant  is  issued— ao  long  at  least  as  it  is  un- 
executed— ^may  undoubtedly  be  treated  by  the 
claimunt  as  absolutely  null  and  void  in  any  con- 
test between  him  and  his  attorney  in  fact.  And 
it  may  be  so  regarded  by  the  officers  of  the 
Government  whose  duty  it  is  to  adjust  the 
claim  and  issue  a  warrant  for  its  amount 

"But  if  those  officers  chose  to  make  pavment 
to  the  person  whom  the  claimant,  by  formal 
power  of  attorney,  has  accredited  to  them 
as  authorized  to  receive  payment,  the  elaim- 
ant  cannot  be  permitted  to  make  his  own  disre- 
gard of  the  statute  the  basis  for  impeaching 
the  settlement  had  with  his  agent. 

"To  hold  otherwise  would  be  inconsistent 
with  the  ruling  heretofore  made,  and  with 
which,  upon  consideration,  we  are  entirely 
aatisfled  that  the  purpose  of  Clongress  by  the 
enactment  in  question  was  to  protect  the  Gov- 
ernment against  frauds  upon  the  part  of  claim- 
ants and  tnoee  who  mi^ht  become  interested 
with  them  in  the  prosecution  of  claims,  whether 
before  Congress  or  the  several  departments. 

"  The  tiUe  of  the  Act  of  18l>8  auggesto  this 
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purpose.    It  is  to  prevent  frauds  upon  th» 
treasury. 

**  An  effectual  means  to  that  end  was  to  au 
thorize  the  officers  of  the  government  to  disre- 
gard any  assignment  or  transfer  of  a  claim,  or 
any  power  of  attorney  to  collect  it,  unless  made 
or  executed  after  the  allowance  of  the  claim, 
the  ascertainment  of  the  amount  due  thereon, 
and  the  issuing  of  the  warrant  for  the  payment 
thereof." 

The  next  and  latest  case  involving  the  inter- 
pretation of  the  statute  is  that  of  treedmaru 
Sav,  A  T,  Co,  V.  Sliepherd,  witli  Shepherd  ▼. 
Tfiompson,  127  U.  6. 494  [82  L.  ed.  163].  In  that 
case  the  United  States  was  lessee  of  certain  real 
estate,  and  the  lessor  had  made  assignments  of 
rents  under  thf  lease,  somewhat  complicated  by 
the  facts.  The  validity  and  effect  of  those  as- 
signments and  the  application  of  the  money  paid 
upon  them  by  the  United  States  was  directly  in 
issue.    The  court  in  its  opinion  said: 

"Here  the  officers  of  the  government  chose 
to  recognize  the  assignment;  and  of  their  action 
neither  Bradley  nor  Shepherd,  nor  Shepherd's 
tru<*tces  can  rightfully  complain. 

"  The  government  is  acquitted  of  any  liabil- 
ity in  respect  to  the  claim  for  rent,  for  its  of- 
ficers have  acted  in  conformity  with  the  direc- 
tions, not  only  of  the  original  claimant  but  of 
his  assignee.  Shepherd,  and  of  Shepherd's  trus- 
tees. 

"The  simple  question  is  whether  the  money 
received  from  the  government  shall  be  diverted 
from  the  purpose  to  which  Bradley,  Shepherd 
and  Shepherd's  trustees  agreed  in  writing  that 
it  should  be  devoted,  namely:  to  the  payment 
of  the  debts  Thompson  holds  airainst  Shepherd. 
This  question  must  be  answered  in  the  negative; 
and  in  so  adjudging  we  do  not  contravene  the 
letter  or  the  spirit  of  the  statute  relating  to  the 
assignment  of  claims  upon  the  United  States. '' 

The  result  of  all  these  decisions  is,  in  our 
opinion,  that  while  such  assignments,  transfers 
and  powers  of  attorney  to  collect  money  due 
from  the  United  States  are  void  if  the  assignors 
or  principals  revoke  and  repudiate  them  before 
payment  is  made  upon  them,  still  the  account- 
ing officers  of  the  Treasury  may  recognize  them 
and  may  state  accounts  in  favor  of  the  assignees 
or  attorneys  in  fact,  and  payment  may  be  made 
at  .any  time  before  revocation,  and  that  such 
payments  are  binding  and  conclusive  upon  the 
parties  and  are  a  complete  discharge  of  the  in- 
debtedness as  against  the  assignors. 

The  practical  effect  of  the  law,  thus  inter- 
preted, IS  that  such  a&^ignments  and  transfers, 
whatever  be  the  consideration,  are  mere  naked 
powers  of  attorney,  revocable  at  pleasure. 
Creditors  may  avail  themselves  of  such  instru- 
ments in  order  to  have  money  due  them  from 
the  United  States  paid  to  such  persons  and  in 
such  manner  as  they  may  direct,  in  like  manner 
as  thev  may  transact  business  with  individuals, 
provided  there  be  no  controversy  and  the  ac- 
counting officers  see  no  grounds  for  suspicion 
of  fraud  or  other  satisfactory  reason  for  refus- 
ing to  recognize  the  transfers.  But  the  Gov- 
ernment cannot  be  involved  in  controversies 
between  private  parties. 

As  to  marshals  the  Revised  Statutes  provider 

"Sec.  855.  In  cases  where  the  United  States 
are  parties  the  marshal  shall,  on  the  order  of  the 
court,  to  be  entered  on  its  minutes,  p^y  to  the 
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*urors  oDd  witnesses  all  fees  to  which  Ihcy  ap- 
pear by  such  order  to  be  entitled,  which  sum 
shall  he  idlowed  him  ut  the  Treasury  in  his  ac- 
counts/' 

In  making  payment  of  witness  fees  marshals 
must  be  governed  by  the  general  laws  as  to 
l)owcrs  of  attorney  and  assignments  applicable 
alike  in  all  cases. 

In  the  present  case  the  marshal  whose  duty  it 
was  to  pay  these  fe  s  has  gone  out  of  office; 
has  returned  his  pay-rolls  to  the  Treasury  De- 
partment, and  the  department  is  io  possession 
of  the  certificates  dven  to  the  witness  and  by 
them  indorsed  to  the  claimant. 

It  will  no  doubt  be  convenient  for  all  parties 
concerned  that  payment  be  made  directly  from 
the  treasury  instead  of  through  a  marshal.  We 
find  nothing  in  the  facts  to  prevent  the  account- 
ing officer  from  stating  an  account  in  favor  of 
the  claimant,  Lopez,  for  the  amount  of  his  da- 
mn nd,  making  payment  to  him  upon  a  wurruot 
in  the  usual  manner. 

Upon  the  pointa  q)eciflcally  presented  by  the 


Secretary  of  the  Treasury,  we  make  the  follow- 
ing conclusions  of  law: 

1.  A  marshal  may  pay  witness  fees  to  per- 
sons other  than  those  in  whose  favor  such  fees 
are  taxed  by  the  court,  upon  the  unrevoked  and 
undisputed  orders,  assignmenta  or  transfers 
thereof  by  the  witnesses. 

2.  Bucb  unrevoke  and  undisputed  orders, 
assignments  and  transfers  are  so  far  valid  un- 
der the  law  that  if  payment  be  made  thereon 
the  assignors  will  be  estopped  from  setting  up 
any  other  claim  on  their  behalf,  and  such  pay- 
ment will  be  a  valid  dischaige  of  the  indebted- 
ness. 

8.  While  the  accounting  officers  of  the  Treas- 
ury may  state  and  certify  accounts  in  favor  of 
such  purchasers,  assignees  or  transferees  whose 
assignments  are  not  controverted,  they  may  ex- 
ercise their  own  discretion  in  the  matter,  with 
due  regard  to  the  convenience  of  parties  and 
the  government.  Such  assignees  have  no  rights 
which  make  it  obligatory  upon  the  accounting 
officers  to  so  state  accounts  in  their  favor.' 


NEW  YORK  COURT  OF  APPEALS. 


Celia  J.  DONAHUE,  Appi. 
t, 

STATE  OP  NEW  YORK,  Mapt 

t.  No  dedication  fbr  tho  purpoaeg  of  a 
higixwrny  can  be  infenred  by  the  publlo.use  for 
more  than  twenty  years  of  tiie  covered  surface 
formed  by  timbers,  planks  and  earth  over  a  canal 
feeder  Iwlonfflnff  to  the  State.  The  land  being  ap- 
propriated for  use  as  a  canal  feeder,  a  flrrant  for 
highway  purposes  could  not  be  made;  and  a  ded- 
ication for  SUCH  purposes  cannot,  therefore,  be 
presumed. 

2,  A  grant  cannot  be  presumed  where  It  would 
have  been  unlawful. 

tw  ThB  StatOt  having  for  more  than  twenty  years 
suffered,  merely  by  acquiescence,  without  per- 
miSBlon  or  agreement,  the  use  of  a  strip  of  cov- 
ered surface  over  a  canal  feeder,  for  purposes 
^  passage,  owes  a  duty  to  abstain  from  injuring, 
either  carelessly  or  intentionally,  a  person  so  us- 
ing \U  but  not  a  duty  of  active  vigllanoe  to  pre- 
vent sncb  Injury,  especially  where  the  traveler  Is 
perfectly  familiar  with  the  condition  of  the  sur- 
Caoe. 

(January  1ft,  1880.) 

APPEAL  by  plaintifF,  from  a  decision  of  the 
State  Bout!  of  Claims  awarding  nothing 
on  a  claim  for  damages  for  personal  mluries  re- 
ceived through  falling  into  a  canal  feeder. 
AMrmed. 

The  questions  presented  are  stated  in  the 
opinion. 

Mr.  P.  D.  Niver  for  oppcllant. 
'   Mr.  Charles  F.  Tabor,  A  ity-  Oen. ,  for  the 
State. 

Gray,  J.,  delivered  the  opinion  of  the  court: 
The  appellant  filed  a  cluiin  against  t  le  Stale 
for  personal  injuries  received  fiom  a  fall  into  a 
feeder  of  the  Champlain  Canal  running  through 
Cohocs.  This  feeder  had  been  constructed  By 
the  State  many  years  ago,  and  runs  from  the 

d  L.  R  A. 


Mohawk  River,  until  it  empties  into  the  canal 
alongside  of  which  it  runs  for  some  180  feet. 
It  is  covered  with  timbers  and  planks,  upon 
which  earth  is  laid  to  the  depth  of  several  feet. 
Its  surface  has  been  made  use  of  for  more  than 
twenty  years  bv  the  public  as  a  highway,  and 
it  is  known  as  '^Champlain  Street, '^in  Gohoes; 
but  it  was  never  laid  out  as  a  street  or  highway 
by  virtue  of  any  municipal  or  other  authority. 

The  appellant  bases  her  claim  to  recover 
against  the  State  on  various  grounds.  She  sayt 
that  there  was  a  user  of  the  land  for  more  than 
twenty  years,  which  constituted  it  a  pablic 
highway,  and  that,  from  acquiescence  by  the 
State  in  such  a  public  use,  there  was  imposed 
upon  It  a  duty  of  vigilance  as  to  ita  condition, 
and  as  to  the  exercise  of  reasonable  care  for  the 
protection  of  persons  passing  over  it 

In  awarding  nothing  to  the  clainiant  we  think 
the  board  of  claims  committed  no  error.  Upon 
the  trial  it  was  conceded  that  no  highway  had 
ever  been  laid  out  at  that  point,  and  we  think  a 
legal  dedication  of  the  land  as  a  public  high- 
way  cannot  be  inferred.  It  coula  not  be  in- 
fenred on  the  theory  of  prescription,  because 
that  would  depend  upon  a  supposed  grant,  and 
a  grant  cannot  be  presumed-  where  it  would 
have  been  unlawful  Burbank  v.  Fap,flS  K.  T. 
67. 

The  land  in  question  was  the  property  of  the 
State,  and  as  such  was  appropriated  for  the  use 
descrit)ed  as  a  feeder  to  the  canal,  and  never 
could  have  become  the  subject  of  anygrant  for 
the  purpose  of  a  public  hh^hwav.  The  most 
that  can  be  said  in  favor  oiappe)  hint's  conten- 
tion is  that  the  State  suffered  the  use  of  this 
strip  of  its  canal  for  purposes  of  passage  over 
or  upon  it;  but  it  was  merely  by  sufferance  that 
it  was  so  used,  and  not  by  any  agreement  or 
permission.  Nor  did  the  State  owe  any  active 
legal  duty  to  protect  those  who  so  made  use  of 
its  land.  It  owed  a  duty  to  abstain  from  in- 
juring the  plaintiff,  either  carelessly  or  inten- 
tionally; but  it  owed  her  no  duty  of  active  vig- 
ilance to  see  that  she  was  not  injured  while  up- 
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OE  Ok  bDdforlierownooaTenlence.    &ilitlorf 
t.  8tatt,  lOe  N.  y.  214,  10  Cent.  Rep.  609. 

TtM  conmlMrioDers  found  as  facts  tbat  the 
claimaDt  bad  lived  for  many  yeara  aearl/  op- 
p<»fte  Ibe  place  wbere  slie  was  injured,  and 
wan  f BCD  1  liar  wltb  tbe  conditiun  and  maDDer  of 
coDBlruction  of  tbe  feeder,  oad  with  its  uses  and 
manaer  of  operation.  This  flnding  was  war- 
nnted  by  tbe  evldeiice,  and  we  aie  concluded 


b7  it.  TbeM  drcumetanoea  in  this  case  oper- 
ated further  to  rellere  the  Slate  from  an;  claim 
for  the  consequences  of  plaintiff*!  use  of  tM 
land,  and  cbar^redtheclainiBnt  with  knowledge 
of  its  nature,  uses  and  condition. 

Th«  awirdof  iihe  Board  cf  Olaimt  (Aauld  it 
afflrmad,  leilA  eotU. 

All  concur,  except  Andraws,  E»rl  and 
Peckhmm,  J  J,,  diaaentln^ 


PENNSYLVANIA  SUPREME  COURT. 


APPEAL  OF  D.  P.  AYAR8  «*  at 

(....Pa.....) 

LUnaw     »     eonatitatiotMl     proviclon 
as«iiist  loe»l  kbA  apaeUU  leglalattoiit 

the  cloMUIcatloa  ot  <dU«,  with  the  view  of  leffta- 
IMIhk  for  elttier  olasa  i.parately,  to  esseaOtiilr 
nnooiutttutloDal,  unleaa  a  neooEl^  therefor  ex- 
ist*—a  neoesaitr  eprlngliiK  from  manUMt  peoul- 
larlticB  dearly  dlitliwuiihliis  tboae  of  one  dau 
from  each  of  tbe  otliar  olaaaea,  and  Imperatlrely 
'  t  each  class  separatelr 


that  would  be  uselees  and  detrimenttil  t 


tbe 


ITha  FennaylTftnla  Aet  of  tSmif  84, 
1B8T,  dlTldlny  tlM  dtlM  or  the  EttatA 
Into  aavttn  r1  a  nftoa — the  charter  powera  of 
thoae  between  the  rourth  and  seventb  olaBsee  t>»- 
Inn  predBelr  slmJlsT,  with  varf  few  and  quite  un- 
important eioeptJuns— 1>  unoonMICutlOQaL  ai  the 
onl7  ponlhle  purpoae  of  the  daailDoatlon  i>  to 
evade  the  oonstltutJonal  UmlCatloa  hi  leapeot  to 
kMMl  and  ipeolal  laws. 

t.  The  ttueX  that  \oeaX  and  apeelal  laws 
are  In  fbroe  in  anme  oiMoa  at  the  Clincnf  ilie 
adoption  of  the  OuusdCutloa  prohlblClug  luuh 
laws,  and  are  not  affected  tberebri  will  not  Jus- 
tify tbe  subatltutloa  of  other  load  or  ipedal  laws 
InthdrateaO. 


»«>y  gl*«n  eaae,  the  I>^le- 
latnre  hee  famnaoeaded  Ita  power  and 

paned  a  law  in  oooSlot  with  the  oouBtttutli>nBl 
UmlutlODlD  respect  to  loaal  or  apeolalli 
tenClBllr  a  question  of  law,  and  muct  at 
IM  decided  by  the  courts. 
a.The  PennaylTKnia  Aet  of  Blajr  M. 
188T,  dMdlnK  dtiee  Into  clMiee,  cu- 
not  20  Into  etTeot  (even  If  valldl  and  become  op- 
erative, till  the  ternu  of  all  tlie  manbera  of  a 
counotl  la  olBoe  at  the  thne  ot  the  approval  of 
the  Act  have  fully  expired. 

(January  T,  ISaVJ 

APPEAL  b;  plaintUCs,  from  a  decree  of  tbe 
Common  Pleasof  Luzerne  Countv dismiss. 
Ing  a  bill  in  equity  for  an  inJuDctiou.  Af- 
firmed. 

The  bill  was  fllad  by  D.  P.  Ayars  tt  «(„ 
raembera  of  the  select  council.  Charles  J. 
Bauer  et  at,,  members  of  the  Common  Council, 
and  F.  V.  Rockafellow,  Treasurer  of  the  City 
of  Wilkesbarre,  plaiDtiffs,  af^inat  C.  A.  West- 
Held  ei  al.,  derendants,  to  enjoin  (he  dcrendants 
from  orB:sniziu^  us,  or  perfuriuiD^  Ibu  duUes 


the  provlsloDS  of  the  Act  of  May  H,  1807  (P. 


aar  ovuDty 
Hod;  but  the 
oted  Insuoh 
provide:  and 
jheoooMita* 
eral  law  for 
pie,  lowest. 
nglheOouii* 

pay  oertaln 
lotaeertoln 
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L.  204),  eotitled  "An  Act  Dividing  Cities  of 
This  State  into  Seven  Classes,"  etc. 

Tbe  status  of  tbe  defendants,  together  with 
other  facts  of  the  case,  are  set  forth  in  tbe  fol- 
lowing opinion  of  tbe  court  below,  per  Rice, 
P,  J,,  on  the  hearing  on  bill  and  answer: 

According  to  the  classification  made  by  the 
Act  of  Mav  24,  1887  (P.  L.  204),  entitled  an 
"Act  Dividing  Cities  of  this  State  into  Seven 
Classes,"  etc.,  Wilkesbarre  is  a  city  of  the 
fifth  class,  and.  at  the  date  of  the  approval  of 
the  Act,  was,  by  virtue  of  the  provisions  of  its 
special  charter,  "operating  with  but  one  branch 
of  council." 

The  defendants  may  be  classified  as  follows: 
(1)  members  of  said  body  elected  prior  to  tbe 
approval  of  the  Act  of  18b7  for  terms  which  will 
not  expire  UDtU  the  first  Monday  of  April,  18^9, 
and  1890;  (2)  persons  elected  at  the  last  munic- 
ipal election  to  fill  vacancies ;  (8)  persons 
elected  at  the  same  election  as  the  successors  of 
membeis  of  council  whose  terms  will  expire  on 
the  first  Monday  of  Ai>ril,  1888. 

It  is  alleged  in  tbe  bill,  and  admitted  in  the 
answer,  that  these  individuals  purpose,  on  the 
first  Monday  of  April,  1888,  to  organize,  and 
hereafter  to  exercise  the  functions,  and  per- 
form the  duties,  of  councilmen,  and,  amongst 
other  things,  to  levy  taxes,  elect  city  officers, 
and  to  take  and  retain  possession  and  control  of 
city  properfv  to  the  exclusion  of  the  persons 
claimmg  to  have  been  elected  at  the  last  munic- 
ipal election  as  select  and  common  councilmen. 

Tbe  plaintiffs'  contention  is  that,  on  and  after 
the  last  mentioned  date,  the  body  known  as  the 
city  council,  and  the  ofiice  of  councilman 
created  by  the  special  charter  of  the  city,  will 
cease  to  exist,  and  thereafter  the  legislative 
department  of  the  dtv  will  consist  of  two 
branches  :  the  select  and  the  common  council, 
the  members  of  which  have  been  elected  under 


the  Act  of  1887.  They  therefore  pray  for  ao 
injunction  to  restrain  the  defendants  from  or- 
ganizing as  aforesaid,  upon  the  grounds  that 
tbe  proposed  action  of  the  defendants  will  be 
an  illegal  usurpation  of  the  functions  of  tbe 
select  and  common  councils  of  tbe  city,  and 
that,  if  they  are  permitted  to  proceed,  great 
confusion  will  result  in  the  government  of  the 
city  in  levying  and  collecting  its  taxes,  in  main- 
taining law  and  order  within  its  limits,  and 
irreparable  damaee  will  result  to  the  citizens  in 
their  persons;  ana,  in  short,  the  bill  denies' the 
rif^ht  of  the  defendants,  or  any  of  them,  to  or- 
ganize and  act  as  councilmen  of  the  dty  after 
the  date  mentioned. 

On  the  other  hand,  the  rights  of  the  defend- 
ants is  defended  upon  several  grounds:  (1)  that 
the  Act  of  1887  is  wboll;f  unconstitutional  and 
void;  (2)  that  the  Legislature  did  not  intend 
said  Act  to  apply  to  the  city  of  Wilkesbarre, 
and  to  repeal  the  provisions  of  its  special  char- 
ter vesting  tbe  legislative  power  of  the  city  in 
a  single  body  know  as  the  city  council;  (8)  that 
the  provisions  of  said  Act  relating  to  the  elec- 
tion and  installation  of  common  and  select 
councilmen  cannot  go  into  effect  and  become 
operative  until  the  terms  of  all  the  members  of 
the  present  council,  in  office  at  the  date  of  the 
approval  of  the  Act,  shall  have  fully  expired, 
which  will  not  be  until  the  first  Monday  of  April, 
1890. 

I.  The  8ugfi:estions  made  in  support  of  the 
second  proposition  are  well  worthy  of  consider- 
ation; but  aiter  a  most  patient  study  of  the  Act, 
we  cannot  escape  the  conclusion  that  It  was  in- 
tended to  apply,  not  only  to  cities  hereafter  to 
be  incorporated  and  to  cities  heretofore  incor- 
porated operating  under  the  Act  of  1874  and  its 
supplements,  but  also  to  cities  operating  under 
special  charters,  and  to  repeal  inconsistent  laws 
whether  general  or  special.  There  is  strong 
reason  for  questioning  whether  the  titie  of  tbe 


the  county  derti,  which  hi  effect  applies  only  to  a 
single  county.  Is  void.  GJbbs  v.  Morgan,  8V  N.  J. 
Bq.126. 

PiiUce  regulations.  An  Act  to  punish  samlDg 
within  two  miles  of  Chippewa  Lake  is  void  (State 
T.  Winch,  45  Ohio  St.  608);  but  an  Act  prohibiting 
the  sale  of  intoxicating  liquors  within  two  miles  or 
any  agricultural  fair  is  valid.  Heck  v.  State,  6 
West.  Kcp.  8U,  44  Ohio  Bt.  686.  8o«  an  Act  pro- 
hibiting the  sale  of  liquor  within  eight  miles  of  the 
court  house  in  8.  is  valid.  Harrison  v.  Gordy,  67 
Ala.  49.  8o,  an  Act  prohibiting  the  sale  of  Uquors 
within  three  and  a  half  muee  of  the  **White 
Church,**  in  Macon  County,  and  also  *'Fish  Pond 
Church,**  in  Coon  County,  is  valid.  Block  y.  State, 
66  Ahi.  m. 

Entabiiifhment  of  municipalities.  The  present  Con- 
stitution does  not  abpli^h  the  municiuH titles  of  the 
State;  but,  on  the  contx-ary,  makes  existing  munici- 
palities more  Independent  of  state  control  by  inhib- 
iting state  legislation  by  special  etat  u  tes.  Re  Guer- 
rero. 69  CbL  88.  When  a  statute  Is  general  in  its 
terms,  and  Its  sole  effect  Is  to  remove  existing  deA- 
cienctes  and  to  subject  the  affairs  of  towns  to  the 
operation  of  a  general  law,  the  statute  is  not  special 
or  local,  although  the  pre-existing  conditions  were 
such  that  it  would  effect  a  change  in  only  one  town 
or  county.  State  v.  Govern,  1  Cent.  Rep.  689,  47  N. 
J.  L.  868.  See  aloo  48  N.  J.  L.  612.  The  propriety  of 
establishing  a  municipality  and  of  including  within 
its  l)oundanes  a  particular  territory  Is  In  genenil  a 
political  question.  If  the  course  pursued  in  eetalv 
lishing  it  be  substantially  such  as  Is  pointed  out  by 
the  law-making  departraent^ourtsdo  not  interfere. 
People  V,  Riverside,  70  Cal.  401.  It  Is  for  the  Lcfdsla- 
ture,  not  the  o  urts,  to  say  when  a  special  Act  Is 
necessary  and  when  the  genenil  Inw  will  do.  Own- 
ers of  Lands  v.  People,  113  111.  296;  Cariienter  v.  Peo- 
ple, 8  Colo.  122.  It  is  for  tbe  Ix^gisbiture  to  Judge 
whether  a  law  on  any  given  subject  not  enumerated 
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in  the  Constitution  can  be  made  applicable  '*and  of 
uniform  operation  throughout  the  State.  *'as  re- 
quired by  Ind.  Const.  1861,  art.  4, 128.  Wiley  v.  Bluff- 
ton,  9  West.  Rep.  688,  ill  Ind.  162.  Iowa  Laws  1886, 
chap.  184,  providing  for  redistrictlng  the  State  tor 
Judicial  purposes,  etc.,  is  not  unconstitutional  as  not 
being  general  and  of  uniform  operation  throiurh<. 
out  the  State.  State  v.  Bmmons,  72  Iowa,  266.  The 
Act  providing  for  municipal  improvements  is  noS 
a  special  law  within  the  constitutional  inhibition. 
Thomason  v.  Asbworth,  78  Cal.  73.  A  statute  au* 
thorizing  one  half  the  bonded  creditors  of  a  dty, 
acting  in  conjunction  with  twenty  residentBof  such 
city,  to  reincorporate,  etc.,  is  in  violation  of  that 
provision  of  the  Constitution  which  provides  that 
the  Legislature  shall  establish  a  uniform  municipal 
sjrstem.  State  v.  Stark,  18  Fla.  2S5.  A  statute  which 
by  its  terms  excludes  from  Its  operation  all  corpo- 
rations for  munici|ial  purposes  except  those  which 
may  be  composed  of  cities  and  counties  merged  or 
consolidated  into  one  government  is  in  direct  con- 
travention of  the  Constitution.  Desmond  v.  Dunn, 
66  Cal.  2S0.  A  supplement  to  an  Act  which  relates 
to  the  creation  of  a  t)orouirh  government  out  of  cer- 
tain existing  munictpal.ties  is  invalid  if  It  gives 
greater  powers  than  those  possessed  by  townships 
and  less  than  those  possessed  by  cities  or  other  ex- 
isting municipalities.  State  v.  Sloane.  6  Cent.  Rep. 
846, 49  N.  J.  L.  866.  In  passing  general  laws  for  the 
organization  of  cities  and  towns  the  General  As- 
sembly exerciras  all  its  legislative  authority;  but  in 
{)rovidlng  measures  for  carrying  the  law  into  effect 
t  must  conler  upon  some  individuals  or  bodies  the 
power  to  act:  and  fixing  the  boundaries  is  among 
the  acts  which  must  be  performed  through  such 
confi-rrod  nowero.  People  v.  Fleming,  10  Colo.  558L 
ClnMticaliim  of  cftiei*.  An  Act  providing  for  the 
clafislfl cation  of  municipal  corporations  »  a  Gen- 
eral Law.  Pritohett  v.  Stanislaus  County,  T3  CaL 
810.   And  such  a  law  olaasif  ylng  the  cities  of  the 
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Act  clearly  expreflses,  and  gives  notice  of,  all 
the  subjects  of  legation  embraced  in  it;  but 
we  do  not  think  this  is  true  as  to  the  particular 
provisions  requhred  to  be  considered  in  this 
case.  An  entire  Act  is  not  necessarily  uncon- 
stitutional because  its  title  fails  to  give  notice  of 
some  particular  matter  contained  therein.  Dew- 
hunt  V.  Allegheny 1 95  Pa.  487.  An  Act  repeal- 
ing a  special  or  local  law  may  be  constitutional 
notwithstanding  the  bill  does  not  expressly 
state  that  such  was  its  purpose.  Com,  v.  iie- 
Candlese,  10  Cent  Rep.  758. 

n.  It  is  now  too  late  to  question  the  power 
of  the  Legislature  to  classify  cities  according  to 
population,  and  to  legislate,  upon  some  subjects 
at  least,  for  each  class  separately.  Wheeler  v. 
Phila.  77  Pa.  838;  Kilffore  v.  Magee,  85  Pa.  401. 

It  is  argued,  however,  that  such  classifica- 
tion must  be  reasonable,  and  Justified  by  ne- 
cessi^,  otherwise  it  will  be  in  violation  of  sec- 
tion 7,  article  8,  of  the  Constitution.  But  who 
is  to  decide  as  to  the  reasonableness  of,  and  ne- 
cessity for,  the  classification;  and  by  what  rule 
or  standanl  are  these  questions  to  be  deter- 
mined? Conceding  it  to  be  a  matter  resting 
primarily  in  the  discretion  of  the  Legislature,  is 
their  discretion  unlimited,  and  their  Judgment 
conclusive?  We  think  not.  Where  classifica- 
tion is  carried  to  such  an  extreme  as  to  leave  no 
room  for  doubt,  that,  in  purpose  and  effect,  it 
is  a  mere  cover  for  special  legislation, we  believe 
the  courts  have  the  power,  and  should  declare 
that  the  constitutional  limits  have  been  passed. 
The  question  whether  this  is  such  an  Act  is  of 
the  gravest  importance,  and  no  good  purpose 
is  to  be  served  by  postponing  its  decision  ■  but, 
as  we  now  view  the  case,  it  is  not  absolutely 
required  to  be  made  at  the  present  time.  Fur- 
thermore, while  the  inferior  courts  have  the 
power,  and  in  a  plain  case  should  exerdse  it,  to 


declare  an  Act  unconstitutional,  yet  there  is 
impropriety  in  doing  so,  except  where  the  case 
is  very  clear  and  the  emergency  ^reat. 

m.  Therefore,  without  stopping  to  sug^^ 
technical  difficulties  in  the  way  (jf  a  conclusive 
adjudication  of  the  rights  of  these  contending 
officers  in  this  form  of  proceeding,  or  to  discuss 
further  the  first  two  propositions  above  stated, 
we  shall  proceed  at  once  to  a  consideration  of 
the  question  whether,  in  any  legal  view  of  the 
case,  the  time  has  arrived  for  the  transition 
from  a  city  government  with  a  single  branch 
council  to  a  government  with  two  branches  of 
council. 

Tlie  citv  of  Wilkesbarre  was  incorporated  by 
Act  of  Uaj  4,  1871  (P.  L.  589).  Its  council 
consisted  of  twenty  one  members,  one  from 
each  of  the  fifteen  wards,  one  at  large'  from  the 
first,  second,  third  and  fifth  wards,  two  at  large 
from  the  fourth  and  seventh  wards,  one  at 
large  from  the  sixth,  eighth  and  ninth  wards, 
one  at  large  from  the  tentn,  twelfth  and  fifteenth 
wards,  and  one  at  large  from  the  eleventh, 
thirteenth  and  fourteentn  wards. 

It  was  decided  by  Jtuige  Harding,  in  Phoenix 
V.  Reyndde,  6  Luz.  Legal  Reg.  21,  18  Phila. 
522,  that  the  city  of  Wilkesbarre  was  not  com- 
pelled to  come  under  the  provisions  of  the  Act 
of  Mav  25,  1874,  and  elect  two  branches  of 
councils.  This  decision  was  always  regarded 
as  conclusive  of  the  status  of  the  city  with  ref- 
erence to  the  Act  of  1874,  and  it  is  manifest 
that  no  total  and  instantaneous  change  in  that 
status  was  wrought  by  the  Act  of  1887.  In 
other  words,  the  city  council  was  not  at  once 
legislate  out  of  existence,  for  the  Act  declared 
that  "The  corporate  powers  and  the  number^ 
character,  powers  and  duties  of  the  officers  of 
the  cities  .  .  .  now  in  existence  by  virtue  of 
the  laws  of  this  Commonwealth,  snail  be  and 


State  into  six  classes,  a4X)ordlng  to  population,  is 
coDStitutionaL  Id.  The  classtaoadoD  need  not  be 
reetrloted  to  the  population  of  the  munioipaUty. 
but  may  be  based  on  the  conduct  or  condition  or 
the  people  resident  therein.  State  v.  Hunter.  38 
Kan.  678.  For  the  purposes  of  learlaLation,  cities 
oonetftute  a  class,  and  a  law  applicable  to  this  daas 
only  is  not  in  contravention  of  the  Constitution.  Re 
Gomrs.  of  Adjustment  of  Elizabeth,  8  Gent.  Rep. 
807, 4f»  N.  J.  L.  488.  It  is  not  necessary  that  a  law 
relating;  to  municipalities  should  operate  upon  all 
dues  ax  the  State,  in  order  to  be  constitutionaL 
State  V.  Hunter, 88 Kan.  678.  Ageneral  law  unlim- 
ited as  to  time  In  its  operation  is  not  local  leflrisla- 
tion  because  it  happens  that  but  one  city  in  the 
State  has  the  necessary  population  to  come  within 
Its  purview.  Darrow  y.  People,  8  Colo.  418.  A  law 
applio-ible  to  cities  only  is  not  in  contravention  of 
toe  New  Jersey  Constitution.  Be  Comrs.  of  AdJuRt- 
ment  of  Elixabeth,  8  Cent.  Kep.  8S7,  40  N.  J.  L.  4b8. 
Law  declarinff;  void  the  incorporation  of  vUiages 
attempted  to  oe  incorporated  under  prior  laws  is 
not  unconstitutional,  it  belnff  a  veneral  law  ap- 
phrtaiff  to  a  class.  State  v.  Spaude,  87  Minn.  823.  If 
a  law  nas  room  within  Its  terms  to  operate  upon  all 
of  a  class  of  things,  present  and  prospective,  and 
not  merely  upf>n  one  particular  thing  or  upon  a 
particuhir  class  of  things  existing  at  the  time  of  Its 
pasBage,  It  is  general,  not  speciaL  State  v.  Hunter. 
88  Kan.  678.  An  Act  exempting  a  city  from  its  op- 
eration is  a  specifll  law  and  unconstitutlrtnaL  State, 
Bowyer,  v.  Camden,  0  Cent.  Kep.  497,  50  N.  J.  L.  87. 
An  Act  made  applicable  only  to  cities  of  the  second 
class  having  a  population  of  81.000  at  the  last  fed- 
eral census  If  It  could  apply  only  to  one  city  in  the 
State,  and  never  to  any  otoer,  is  In  conflict  with 
Ohio  Const,  art.  18.  f  !«  and  therefore  void.  Mar- 
met  V.  State. 9  West.  Rep.  4S3. 45  Ohio  St.  63.  An  Act 
being  applicable  only  to  such  cities  as  mav  adopt  It 
by  ordin  *  noe.  Is  unconstitutional.  Reading  v.  Sav- 
age, 12  Cent  Rep.  458, 120  Pa.  198.  An  Act  which 
provides  that  a  writ  of  sefre  factae  issued  to  recover 
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a  municipal  claim  in  cities  of  the  first  class,  shall 
have  additional  force  to  revive  and  coutiuue  the 
lien  of  said  claim  for  five  years  from  date  of  the 
writ  is  unconstitutionaL  rhila.  v.  Popper,  6  Cent. 
Rep.  419, 115  Pa.  201.  A  statute  authorizing  the  is- 
sue of  municipal  bonds,  which  applies  only  to  cities 
of  26,000  inhabitants  or  over,  is  void.  Anderson  v. 
Trenton,  42  N.  J.  L.  486. 

Regulating  police  departmente  of  6<Me8  and  towns. 
A  statute  regulating  police  departments  in  aU  cities 
of  the  State  is  a  general  law  and  constitutionaL 
New  Brunswick  v.  FItssgerald,  8  Gent.  Ken.  810, 48  N. 
J.  L.  457.  A  statute  declaring  that  no  policeman  In 
any  city  shal  I  be  removed  except  for  cause  and  after 
hearing  is  general  and  constitutional.  New  Bruns- 
wick V.  Fitzger  Id,  8  Cent.  Kep.  810.  48  N.  J.  L.  457. 
An  Act  regulating  the  tenure  and  terms  of  office  in 
the  police  departments  of  cities  is  not  unconstitu* 
tional  by  reason  of  limiting  Its  operation  to  cities, 
and  not  extending  it  to  towns  and  vUlaires.  New 
Brunswick  v.  Filzuerald,  8  Cent.  Kep.  810.  48  N.  J. 
L.  457.  But  a  proviso  In  an  Act  that  It  shall  not  ap- 
ply to  ^*8ummer  resorts,**  is  within  the  constitution- 
al prohibition  against  local  and  special  laws  reg- 
ulating theintemalaffainof  towns  and  couniies. 
State,  Clark,  v.  Cape  May  (N.  J.)  12  Cent.  Rep.  8U0. 
An  Act  extending  the  term  of  office  of  members  of 
dry  councils  and  providing  for  their  classifica- 
tion Is  not  a  local  or  special  Act.  State,  Randolph, 
V.  Wood,  5  Cent.  Key).  84.%  49  N.  J.  L.  85.  A  clause 
in  a  statute,  which  Introduces  a  regulation  and  an 
exception  by  which  the  regulation  Is  limited,  giv- 
ing aiffere'it  cities  a  diflerent  kind  of  tenure  of 
office,  and  which  fixes  no  regulation  common  to  all. 
Is  iinconstituttonnl.  New  Brunswick  v.  Fitzgerald. 
8  Cent.  i^ep.  8(0, 48  N.  J.  L.  457.  ^ 

Tcuration,  A  n  Act  pro vidi  ng  for  licenses,  general 
in  its  terms  and  operation,  is  not  invalid  merely 
from  the  fact  that  when  It  went  Into  operation 
there  was  but  one  city  of  the  class  and  grade  to 
which  It  could  apply.  Mannot  v.  State,  9  West. 
Rep.  462, 46  Ohio  St.  68.   An  Aut  to  establish  an  ex« 
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remBln  M  now  provided  by  law  except  where 
otherwiBe  prorlaed  by  this  Act  (^1,  art.  3).  and 
that  Id  clUea  of  the  sereral  classes  operating 
with  but  one  braacb  of  council,  the  members 
tbereof  in  office  at  the  date  of  the  approval 
iiereof  shall  be  empowered  to  exeicise  all  the 
functions  of  councils  in  the  mauner  theretofore 
aUtboilzed,  until  their  successoiB  are  loslalled 
In  acrardance  with  the  proviaiong  of  this  Acu" 
Sec.  4,  art.  28. 

By  "Buccesaora"  Is  tneaot,  not  persons  elected 
lo  the  "city  conn ci],"  fortheAotof  1887makeB 
no  express  provision  for  such  election,  bul  per- 
sons elected  lo  the  select  and  the  commoo 
branchcaof  councils,  for  which  It  does  provide. 
"When,  therefore,  can  members  of  the  latter 
bodies  be.legiilly  elected  and  InstalledT  The 
plaintiffs'  counsel  contend  tliat  they  were  to  be 
elected  at  the  first  muoicipal  election  following 
tbc  passage  of  the  Act,  and  to  be  Installed  on 
the  first  Monday  of  the  succeeding  ApriL 

In  section  16,  article  IV,  It  ts  provided  as 
follows:  "The  terms  of  members  of  councils 
.  .  .  elected  upon  the  third  Tuesday  of  Feb- 
ruary In  any  year  shall  begin  on  the  first  Mon. 
day  of  April  next  ensuing  thereto  .  .  .  and  all 
elections  for  officers  whose  terms  will  expire  on 
Ihe  first  Monday  of  April  shall  be  held  on  the 
third  Tuesday  of  February  next  preceding 
thereto."  It  may  be  said  that  this  section 
throws  no  light  upon  the  question  before  us, 
because  neither  eveut,  by  which  the  other  Is  to 
be  delf  rmined,  la  fixed.  This  might  be  true  If 
the  fact  were  to  be  Ignored  that  the  Legislature 
has,  iiBcIf,  treated  iBe  persons  to  be  elected  to 
Ihe  select  and  common  branches  of  councils  as 
Ihe  "successors"  of  the  members  of  the  present 
clly  council  Sec.  4,  art.  23.  Dut  with  that  in 
view  is  il  not  perlecily  Tiiir  lo  conclude  that  the 
Legislature  intended  this  section  to  be  a  com- 
prehensive designation  of  Ine  time  when  all' 


theretofore  operating  witb  a  single  coun- 
_..  _  well  BB  to  cities  having  two  hmnchcaf 
It  Is  lo  be  noticed  that  the  article  In  which  It 
la  contained  is  entitled  "Ocneral  Provisions 
Appl  cable  to  Cities  of  rl;c  Fourth,  Firth,  Sixth 
and  Seventh  ClasseK."  Bul  without  laying  any- 
great  slrpss  upon  this  feature  of  the  Act.  It  u 
surely  no  distoMioo  of  the  hmguage  or  the  sco- 
tloD  relaling  to  the  election  of  select  and  com- 
mon councllmeD  to  construe  it  in  the  setiBc 
clearly  recognized  by  the  Legislature  In  the 
last  section  of  the  AcL  Thus  construed,  the 
section  under  conalderatioo  (^  16,  art.  4),  would 
of  Itself  preclude  the  la ^  that  tliere  could  bo 
any  election  of  members  of  the  select  and  the 
common  councils  until  the  municipal  election 
immediately  preceding  the  expiration  of  the 
terms  of  the  members  of  the  dty  council  now 
in  office. 

We  now  come  to  secrion  3,  article  8,  which 
providea  that  "At  the  first  election  under  this 
Act,  the  members  of  select  council  from  odd 
numbered  wards  shall  be  chosen  for  (wo  years, 
and  those  from  even  numbered  wards  shall  be 
chosen  for  four  years."  This  expression,  "at 
the  first  election  under  this  Act,"  is  thought  to 
be  conclusive  of  the  whole  question,  bul  we 
cannot  so  regard  it.  As  we  have  heretofore 
pointed  out,  tiie  Legislature  has  already,  by  a 
general  provision,  designated  the  lime  for  the 
election  and  Installatfon  of  councllmen  and 
other  city  and  ward  officers  except  aldermen: 
and  the  Immediate  euhject  now  before  them 
waa,  not  the  time,  but  the  mode,  of  electing 
councilmen,  so  that  their  terms  should  empire 
at  dlSereni  times.  It  In  true,  atthelastm'inic- 
Ipal  election,  a  comptroller,  a  Irciisurer  and 
,  asisessors  were  elet-ltiL  lu  ouesciivc  It  wosilie 
I  first  election  under  Ihe  Act.  But  does  It  fol- 
low that  councilmen  were  to  he  elected  from 


«l0e  det»mnenl  In  ddcs  of  a  oprtain  clan  raleil  by  i 
lohnbltanU  la  Jncal  anil  si<culiil.  Board  of  Lliieiuie  ' 
&  Excise  V.  OdssDo.  BOenU  Hup.  UO,  4UN.  J.  L.  I8SL  , 
WUIe  pupulatinn  maj  form  a  basle  for  classinoa- 
tlon  It  can  only  do  so  for  lesWlative  purposea. 
Btaie.  Handolph,  v.  Wood,  S  Cent  Rep.  BtB,  OS.  J. 
L.  M.  sectlciDB  of  a  statute  pmvlitlnB  a  aoheme  of 
taxatloD  for  oltice.  but  exoludlng  from  their  oper- 
kiloQ  a  certain  oloasof  oltlee  unless  ther  accept  ttae 
•cht-me  bj  ordinance,  am  Invalid.  Com,  r.  Hal- 
■icad  (Pa.)  T  AtL  Rep.  KL  An  Act  reapeotfns  II- 
ccoaee  ia  eitlea  of  the  first  clan,  where  It  applies  to 
but  two  dues  In  tbe  Bute,  Is  void.  BtaU,nivoiila 
HnrM  R.  Co.,  v.  Jeraej  CitT.  tt  N.  J.  L.  » 

OonttUutianalUy  of  tptciat  a    ' 
A  Bpeolal  law  detaoDlni  — "~ 
Taild  where  it  iloea  noTi 

to  deprive  tbepeople  of ,, -. 

the  freneial  town  eleoHoD  tor  that  year.  State  v. 
Onrkv.K'  Hlim.  4TB.  Tbe  0«>aral  Aasemblr  baa 
power,  tij  a  apodal  law,  lo  amead  au  Aet  of  inoor- 
poraUoD,  evea  to  effect  eolargemeDt  of  Jnrlsdlo- 
Bcoi.  terrltortellr  or  otberwin.  Wller  t.  Uuffton, 
•  West.Bep.ni,lUInd.1tt.  TheLeKfelalure  nu)r, 
.  b;  a  private  Aet.  appoint  a  truatee  to  execute  the 
tmat  oreated  br  a  deed.  Ttndal  v.  Drake,  90  Ala. 
17D,  A  speolal  Aot  lemovlns  admlnlEtiatlOD  pro- 
oeedlnBC  theo  pendlns  In  tlie  county  where  loles- 
tate  lived  at  t&e  time  of  fals  death,  Into  aaotber 
GOunlT.le  valid.  Tan  Hoeae  v.  Bush,  54  Ala.  3U: 
An  Aet  rellevlDt:  oertaln  married  women  from  the 
dlnbliltleB  of  ooverture,  bdnBattrlbutnble  rather 
to  the  prcroKBdve  than  the  legislative  power  over 
rerson  and  property,  Is  valid.  Ashford  v.  WHtkine, 
TO  Ala.  ^.e. 

Local  Uitot.  An  Aot  Is  looal  which  specially  oon- 
eeros  the  property  and  rtsbti  of  a  portion  of  Che 
people  of  the  State,  although  it*  subject  mar  be 
of  &  piibllo  nature,  and  althou^ch  in  Its  xenenu  op- 
eration the  people  of  the  entire  Etale  may.  In  some 
■ease,  have  an  luteresl.   HI.  v.  lU.  Cent.  B.  (kk  83 
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the  fleyeral  wards  of  all  cities  of  the  fourth, 
fifth,  sixth  and  seventh  classes,  irrespective  of 
the  fact  that  there  were  no  vacancies  in  that 
office  to  be  filled?  Is  this  clause  to  be  construed 
as  impliedly  legislating  out  of  office  members 
of  select  and  common  councils  whose  terms 
had  not  expired  \u  cities  heretofore  having  two 
branches  of  councils;  and  why  should  the  terms 
he  given  a  broader  effect  when  applied  to  cities 
operating  with  a  single  branch  council? 

We  are  convinced  that  the  Legislature  had 
no  such  inteotiiin.  This  is  shown  not  only  bv 
other  sections  of  the  Act  to  which  we  have  al- 
ready referred  and  shall  hereafter  refer,  but 
also  by  the  immediate  context  which  specially 
proviaes  that  ''The  terms  of  all  members  of 
councils  now  in  office,  in  each  of  said  cities  of 
the  fourth  class,  shall  cease  and  determine  on 
the  first  Monday  of  April  next  succeeding  the 
date  of  the  approval  of  this  Act,  and  their  suc- 
cessors sbaU  l)e  chosen  as  herein  provided  on 
the  third  Tuesday;. of  February  preceding  there- 
to." If  the  first  clause  of  the  section  under 
consideration  is  to  be  read  and  applied  liber- 
ally, in  disregard  of  the  rights  of  council  men 
whose  terms  nave  not  expired,  it  was  superflu- 
ous, much  more  it  was  misleading,  to  insert  in 
the  same  section  a  provision  to  the  same  effect, 
but  in  express  terms,  applving  exclusively  to 
cities  of  a  slnale  class.  The  ^ur  inference  is 
that  the  Legislature  did  not  suppose  or  intend 
that  the  single  expression  at  the  beginning  of 
the  section,  manifestly  chosen  with  reference 
to  an  entirely  different  subject,  should  be  given 
the  sweeping  effect  claimed  for  it  here.  But 
the  intention  of  the  Legislature  is  not  left  to 
mere  inference.  "All  officers  of  each  of  said 
cities  of  the  fourth,  fifth,  sixth  and  seventh 
classes  in  office  at  the  date  of  the  approval 
thereof  shall,  except  where  otherwixe  herein 
provided,  continue  to  hold  their  office  for  the 
terms  for  which  they  were  respectively  elected," 
Sec.  1,  art  18.  we  do  not  dispute  the  power 
of  the  Legislature  to  destroy  the  office  of  city 
councilman  created  by  the  charter  and  thereby 
end  the  official  life  of  the  incumbent  before  the 
expiration  of  the  term  for  which  he  was  elected. 
See  Qmrt  v.  McOonUtt,  6  M.  486;  Cooley,  Gov. 
Lien,  p.  276  and  note. 

But  in  view  of  the  express  provision  lust 
quoted  the  court  would  not  be  Jostified  In 
straining  doubtful  provisions  contained  in 
other' sections  of  the  Actio  order  to  bring  about 
that  result,  even  though  we  might  deem  it  ad- 
visable that  the  change  in  tb(>  form  of  the  city 
government,  if  to  be  made  at  all,  should  tie 
made  at  once.  Th^ro  is  certainly  no  declara- 
tion in  the  Act  «^bolis''lng  the  office,  or  abridff- 
ins^  the  term,  of  any  councilman,  whether  m 
cities  having  but  one  council  or  two  branches 
of  cotmcils,  except  in  dties  of  the  fourth  class. 
If  any  expression  in  tJie  Act  has  that  effect  it 
Is  by  implication  only.  But  we  have  been  led 
to  the  conclusion,  and  have  endeavored  to 
show,  that  the  clauses  relied  on  by  the  plaint- 
iffs may  fairly  be  construed,  where  standing 
alone,  as  authorizing  the  election  of  oouncif 
men,  not  at  the  first  election  at  which  some 
other  officer  designated  by  the  Act  is  to  be 
electf  d,  but  at  the  first  election  when  the  occa- 
sion therefor  shall  arise.  The  exception  in  the 
section  under  consideration  has  sufficient  to 
operate  on  in  the  provision  heretofore  quoted 
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concerning  cities  of  the  fourth  class,  without 
applying  It  to  other  provisions,  which,  fairly 
construed,  are  entirely  consistent  with  the  pur- 
view of  the  section.  We  thus  reach  a  conclusion 
in  which  all  of  these  clauses  and  sections  are 
harmonized  and  given  effect  without  treating 
any  portion  of  any  of  them  as  superfluous,  ana 
without  straininir  the  terms  used  by  the  Legis- 
lature beyond  the  limits  obviously  contem- 
pla  ed  by  them. 

rV.  Having  concluded  that  the  members  of 
council  in  office  at  the  date  of  the  approval  of 
the  Act  are  entitled  to  serve  out  their  respective 
terms  and  to  exercise  the  functions  of  the  Office, 
the  question  arises  as  to  the  right  of  persons, 
elected  at  the  lost  municipal  election  under  the 
city  charter,  to  lake  part  in  the  reorganization 
of  the  city  council  on  the  first  Monday  of  April, 
and  thereafter  to  act  as  members  of  said  body. 

We  are  referred  to  the  last  section  of  the  Act 
{%  4.  art  2S)  as  precluding  the  idea  that  there 
can  be  any  further  elections  under  the  charter. 
Inasmuch  &«k  a  preceding  section  of  the  same 
article  had  already  declared  the  rights  of  all 
city  officers  in  office,  it  may  be  ouestioned 
whether  the  Legislature,  in  adding  the  section 
under  consideration,  did  not  have  in  vie'*v  the 
powers  and  functions  of  the  body  of  which  the 
defendants  are  members,  rather  than  the  proper 
constitution  of  that  body,  and  the  rights  of  in- 
dividusds  to  sit  as  members  thereof.  Without 
declaring  that  such  is  the  true  construction  of 
the  section,  it  is  clear  that  if  the  language  be 
taken  liberally  (assuminfl^,  of  course,  the  cor- 
rectness of  our  conclusion  that  the  existing 
council  will  not  be  superseded  until  the  terms 
of  the  present  members  shall  have  expired),  it 
would  have  the  effect  of  extending  the  terms 
of  members  which  will  expire  on  the  first  Mon- 
day of  April  1888  and  1889,  in  violation  of  sec- 
tion 18,  article  8,  of  the  Constitution.  It  is  to  be 
presumed  that  the  Legislature  did  not  intend 
to  violate  this  constitutional  provision,  and 
their  language  is  to  be  construed^  if  possible, 
consistently  with  that  presumption.  Hence 
the  section  is  to  be  read  with  the  implied  qual- 
ification that  no  member  shall  continue  in  office 
after  his  term  has  expired,  or  he  has  become 
dis<(ualified  otherwise  to  act.  This  proposition 
seems  to  us  too  plain  to  need  argument  to  sup- 
port it. 

But  if  there  can  be  no  legal  election  of  com- 
mon and  select  council  men  until  the  municipal 
election  immediately  preceding  the  expiration 
of  the  terms  of  the  members  of  the  existing 
council,  namely:  in  February,  1890,  how  are  va- 
cancies in  that  body  occurring  in  the  mean  time 
by  death,  resignation,  removal  or  otherwise  to 
be  filled?  It  is  thought  that  the  absence  of  any 
provision  on  the  subject  shows  the  absurdity 
of  the  conclusion  heretofore  arrived  at.  We 
agree  that  this  would  be  a  very  potent  argu- 
ment against  the  soundness  of  that  conclusion^ 
if  it  were  true  that  there  is  no  le^  authority 
for  the  election  of  members  to  flllsuch  vacan- 
cies. But  is  it  true?  It  must  be  conceded  that 
such  authority  is  not  expressly  given  in  the  Act 
of  1887,  but  this  is  not  conclusive  against  the 
right  claimed  by  the  defendants,  for  it  was  not 
necessary  to  its  existence  that  it  shouTd  be  de- 
clared in  so  many  words.  The  provisions  of 
the  charter  are  repealed  by  the  Act  of  1887, 
only  to  the  extent  that  they  are  inconsistent 
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therewith  or  supplied  by  the  proyisioDB  there- 
of. Therefore,  undl  the  time  arrives  for  the 
election,  under  the  Act  of  ltj87,  of  members 
of  the  two  branches  of  councils  which  will  be 
the  successors  of  tbe  present  council,  the  pro- 
▼isions  of  the  charter  will  not  conflict  with  the 
provisions  of  the  general  Act  upon  this  subject 
and  will  remain  m  force.  The  two  Acts  be- 
ing to  that  extent  in  pari  materia  are  to  be 
construed  together.  While  the  charter  fur- 
nishes, and  will  continue  to  give,  ample  au- 
thority for  the  dection  of  memt>ers  of  the  city 
council,  such  persons  will  take  and  hold  their 
offices  subject  to  the  provisions  of  the  Act  of 
1887  superseding  the  ofilce  when  the  terms  of 
the  present  members  shall  expire.  If  the  Leg- 
islature had  intended  that  eveutto  occur  on  the 
first  Monday  of  April  next,  it  seems  to  us  that 
they  would  not  have  left  so  important  a  mat- 
ter to  imcertain  inference,  but  would  have  ex- 
pressed their  will  in  as  clear  and  unambiguous 
terms  as  they  employed  when  legislating  for 
cities  of  the  fourth  class. 

Our  conclusions  may  be  summed  up  as  fol- 
lows: the  defendants  of  Uie  first  class  are  en- 
titled to  hold  their  ofllces  until  the  expiration 
of  the  terms  for  which  they  were  elected;  the 
defendants  of  the  second  and  third  classes 
were  legally  elected  under  the  city  charter;  the 
said  defendants,  if  otherwise  duly  qualified, 
will  be  authorized  on  the  first  Monaay  of  April 
next  to  organize,  and  thereafter  to  exercise  the 
functions  and  perform  the  duties  of  members 
of  the  council  of  the  dty  of  Wilkesbarre; 
and  the  transition  from  a  city  government  with 
a  single  council  to  a  government  with  two 
branches  of  councils  cannot  legally  occur  until 
the  expiration  of  the  terms  of  the  members  of 
said  single  council  in  ofilce  at  the  date  of  the 
approval  of  the  Act  of  1887.  It  follows  that 
this  bill  must  be  dismissed. 

Thereupon  a  decree  was  entered  refusing  an 
injunction  and  dismissing  the  bill;  and  plaint- 
iff appealed,  assigning  as  error  the  action  of  the 
court  (1)  in  holding  that  the  City  Council  of 
Wilkesbarre  is  entitled  to  exercise  the  func- 
tions of  councils  tmtil  April,  1890;  (2)  in  not 
holding  Uiat  the  select  and  common  councils 
imder  the  Act  of  1887  are  entitled  to  exercise 
theur  functions  since  April  2,  1888. 

MsssTi,  A.  Faniluhmt  S.  J.  Strauss  and 
J.  V.  Darlinflft  for  appellants: 

An  entire  Act  is  not  necessarily  unconstitu- 
tional because  its  title  fails  to  give  notice  of 
some  particular  matter  contained  therein. 

Dewliur9t  v.  Allegheny,  95  Pa.  487;  McGe^% 
Aw.  6  Cent.  Rep.  028,  114  Pa.  470. 

The  power  of  the  Legislature  to  classify 
cities  according  to  population  has  been  recog- 
nized in — 

Whed&r  v.  FhiXa,  Tl  Pa.  889;  Kitaore  v. 
Magee,  85  Pa.  401;  Oom,  v.  Patton,  88  Pa.  258; 
8cowden*»  App.  96  Pa.  422;  Dam  v.  Clark,  106 
Pa.  877;  Morrison  v.  Bachert^  8  Cent  Rep. 
117,  112  Pa.  822;  Appeal  of  Serauton  School 
Dttt.  4  Cent.  Rep.  811,  118  Pa.  176;  McCarthy 
V.  Com,  16  W.  «.  C.  497;  Scranton  v.  8ilh- 
man,  4  Cent  Rep.  817,  118  Pa.  191;  Lueeme 
Co,  Y.  Qlennon,  109  Pa.  564. 

The  Legislature  having  the  authority  to  clas- 
sify cities  by  population  it  is  within  its  own 
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discretion  when  and  to  what  extent  it  shall  be 

See  StaU  v.  Boone  Co.  CouH,  SO  Mo.  817; 
cited  in  Brown  v.  Denf>er,  7  Colo.  810,  80  Alb. 
L.  J.  451;  Warfel  v.  Cochran,  84  Pa.  881;  HiU 
V.  Kensington,  1  Pars.  SeL  Cas.  601;  West 
PJiOa.  Pass  R,  Co,  v.  Perkins,  4  Brewst  173; 
Ford  V.  West  Pittston,  6  Luz.  Legal  heg.  54. 

Messrs.  William  S.  McLean  and  H.  W. 
Palmer,  for  appellees: 

Acts  classifying  cities  have  only  been  upheld 
where  rendered  proper  by  overruling  neces- 
sity. 

See  Wheeler  v.  Phila,  77  Pa.  888;  Kilgore 
V.  Magee,  85  Pft.  401;  Com,  v.  Pattern,  88  Pa. 
268, 7  W.  N.  C.  6;  McCarthy  v.  Com,  16  W.  N. 
C.  497. 

In  several  cases,  notably  Davis  v.  Clark,  106 
Pa.  877;  Scranton  v.  SiOtnian,  4  Cent  Rep. 
817, 118  Pa.  191;  McCarthy  v.  ConneUy,  16  W. 
N.  C.  497;  Phila,  v.  Haddington  M.  E.  Church, 
6  Cent  Rep.  419,  115  Pa.  291,  Acto  legislat- 
inff  for  classified  cities  or  counties  have  been 
held  unconstitutional,  for  the  reason  that  some 
members  of  the  class  designated  were  excluded 
or  could  never  have  the  benefit  of  the  Act,  es- 
tablishing the  additional  rule  that  legislation 
for  members  of  a  class  will  not  be  tolerated. 

See  also  Morrison  v.  Badiert,  8  Cent  Rep. 
117,  112  Pa.  822;  Phila.  v.  Haddington  M.  E. 
Church,  6  Cent  Rep.  419, 115  Pa.  291. 

The  course  of  judicial  decision  in  other  States 
upon  provisions  similar  to  those  contained  in 
the  Constitution  of  Pennsylvania  is  instructive 
as  showing  the  general  disposiiion  of  courts  of 
last  resort  to  enforce  constitutional  provisions. 

SLatit,  Anderson,  v.  Trenton,  42  N.  J.  L.  486; 
Desmond  v.  Dunn,  55  Cal.  242;  Ba>le  v.  San 
Frandsoo  Board  of  Education,  fifiCtJ.  4S9',8tats 
V.  Kring,  74  Mo.  612;  StaU,  Zeigler,  v.  Gaddis, 
44  N.  J.  L.-868;  State  v.  Stark,  18  FUl  266; 
State  V.  Herrmann,  76  Mo.  840;  State,  Pavonia 
Horse  B.Co,  v.  Jersey  City,  45  N.  J.  L.  297; 
Qibbs  V.  Morgan,  89  N.  J.  Eq.  126;  Ernst  v. 
Morgan,  89  iJ.  J.  Eq.  891;  Woodard  v.  Brien, 
14  Lea,  520;  Ex  parte  Falk,  42  Ohio  St  688. 

Sterrett»  J.,  delivered  the  opinion  of  the 
court: 

One  of  the  questions  involved  In  this  conten- 
tion is  whether,  under  the  provisionsof  the  Ad 
of  May  24,  1887,  entitled  *'An  Act  Dividing 
CUies  of  This  State  into  Seven  Classes,"  etc., 
the  time  has  arrived  for  the  contemplated 
change,  in  the  city  of  Wilkesbarre,  from  a 
single  councU  to  one  consisting  of  two  separate 
branches. 

For  reasons  given  at  length  in  the  opinion  of 
its  learned  President,  the  court  below  rightly 
held  it  had  not;  "that  the  provisions  of  said  Act 
relating  to  the  election  and  installation  of  select 
and  common  councilmen  cannot  go  into  effect 
and  become  operative  until  the  terms  of  all  the 
members  of  the  present  council,  in  ofilce  at  the 
date  of  the  approval  of  the  Act,  shall  have 
fully  expired,  which  will  not  be  until  the  first 
Monday  of  April,  1890." 

Another  and  vastly  more  important  question 
is  whether  the  Act  under  consideration  is  con- 
stitntionaL  That  su  bject  was  also  briefly  con- 
sidered, but  while  the  court  appears  to  have 
inclined  to  the  opinion  that  the  Act  is  unconsti- 
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tutional  and  void,  it  was  not  deemed  necessary 
to  decide  the  question,  because,  for  the  reason 
above  stated,  toe  bill  was  prematurely  brought 
and  could  not  therefore,  in  any  event,  be  sus- 
tained. 

We  might  for  the  same  reason  affirm  the  de- 
cree, but  the  (question  is  so  Important  in  all  its 
bearings  that  it  should  be  decided  without  un- 
necessary delay. 

The  broad  ground  on  which  the  court  was 
asked  to  declare  the  Act  unconstitutional  is 
that,  under  the  specious  guise  of  classification, 
it  is  local  and  special  legislation  pure  and 
simple,  and»  without  pretense  of  necessity, 
opens  wide  the  door  for  further  legislation  of 
the  same  vicious  and  inhibited  character.  It 
is  difficult,  if  not  impossible,  to  escape  from 
that  position. 

Cbssification  is  not  expressly  forbidden  by 
the  Constitution.  On  the  contrary  it  is  dis- 
tinctly recognized  for  certain  purposes.  For 
example,  article  9.  section  1,  declares:  "All 
taxes  shall  be  uniform  upon  the  same  class  of 
subjects,  within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied  and 
collected  under  general  laws."  Thus,  by  nec- 
essary implication,  authority  is  given  to  clas- 
sify property  for  the  purpose  of  taxation,  but 
by  express  mandate  of  the  last  clause  above 
quoted,  all  taxes  must  be  levied  and  collected 
under  ^neral,  and  not  special  or  local,  laws. 

Dunng  the  session  of  the  Legislature  imme- 
diately preceding  the  adoption  of  the  present 
Constitution  nearly  150  local  or  special*  laws 
were  enacted  for  the  city  of  Philadelphia,  mere 
Than  one  third  that  ntynber  for  the  citjr  of 
Pittsburgh,  and  for  other  municipal  divisions 
of  the  State  about  the  same  proportion.  This 
was  by  no  means  exceptional.  The  pernicious 
system  of  special  legislation,  practiced  for 
many  years  before,  had  become  so  general  and 
4leep  rooted,  and  the  evils  resulting  therefrom 
so  alarming,  that  the  people  of  the  Common- 
wealth determined  to  apply  the  only  remedy 
that  promised  any  hope  of  relief .  Doubtless 
it  was  a  proper  appredation  of  the  magnitude 
of  the  evil,  as  much  as  anything  e&,  that 
called  into  existence  the  convention  that  framed 
the  present  Constitution  and  induced  its  adop- 
tion by  an  overwhelming  vote.  One  of  the 
manifest  objects  of  that  instrument  was  to 
eradicate  that  species  of  legislation  and  substi- 
tute, in  lieu  of  it,  general  laws  whenever  it  was 
possible  to  do  so. 

This  is  so  clearly  apparent  that  no  unbiased 
mind  can  contemplate  the  seventh  section  of 
article  8,  and  Idndred  provisions,  without 
reaching  that  conclusion.  That  section  con- 
tains a  schedule  of  nearly  fifty  prolific  sub- 
jects of  previous  special  and  local  legislation, 
and  ordains  that  "The  General  Assen^ly  shall 
not  pass  any  local  or  special  law"  relating  to 
either  of  them.  As  an  additional  safeguara  in 
cases  where  special  legislation  is  not  expressly 
prohibited,  the  next  section  declares:  "No  lo- 
cal or  special  bill  shall  be  passed  unless  notice 
of  the  intention  to  apply  therefor  shall  have 
been  published,"  etc. 

Among  the  prohibited  subjects  specified  in 
the  seventh  section,  tupra,  are  "local  or  special 
laws  authorizing  the  creation,  extension,  or  im- 
pairing of  liens,"  "re^^ulating  the  affairs  of 
counties,  cities,  townships,  wards,  boroughs  or 
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school  districts;**  authorizing^  the  "layinff  out» 
opening,  altering  or  maintamins:  roads,  liigh- 
ways,  streets  or  alleys;"  "vacating  roads,  town 
pkits,  streets  or  alleys;"  "iDcorporating  cities, 
towns  or  villages,  or  changing  their  charters;" 
"creating  offices,  or  prescribing  the  powers  and 
duties  ofofficers  in  counties,  cities,  boroughs, 
townships,  election  or  school  disiricts;"  "reg- 
ulating the  management  of  public  schools,  the 
building  or  repairing  of  school  houses,  and  the 
raising  of  money  for  such  purposes,"  etc. 

In  Wheeler  v.  Phtladelp/iia,  77  Pa.  888,  the 
question  of  classification  first  arose  under  the 
Act  of  May  23,  1874,  entitled  "An  Act  Divid- 
ing the  Cities  of  this  State  into  Three  Classes, 
Regulating  the  Passage  of  Ordinances,"  etc. 
It  was  there  held  that  the  Act,  so  far  as  its  pro- 
visions were  then  involved,  does  not  contra- 
vene the  clause  of  the  Constitution  prohibiting 
the  passage  of  any  local  or  special  law  "regu- 
lating the  affairs  of  counties,  cities,"  etc.;  that 
the  classification  therein  provided  for  is  founded 
on  certain  manifest  peculiarities,  distinguish- 
ing the  cities  of  each  class  from  the  others, 
and  to  some  extent,  at  least,  demanding  legisla- 
tion for  each  respectively^  that  would  not  only 
be  unnecessary  but  detrimental  to  the  other 
classes;  and  hence  the  Act,  so  far  as  its  provis- 
ions were  involved  in  that  contention,  was  con- 
stitutional. 

It  is  not  necessary  to  refer  specially  to  the 
reasons  given  in  support  of  these  conclusions; 
nor  is  any  attempt  to  further  fortify  the  latter  by 
suggesting  other  reasons  required .  All  that  can 
be  profitably  said  on  the  questions  involved 
will  be  found  in  the  elaborate  and  exhaustive 
opinion  of  the  court  delivered  by  our  Brother 
Paxson.  We  are  not  asked  to  overrule  that 
case,  but  simply  to  say  that  classification,  as  a 
mere  pretext  for  special  and  local  legislation, 
has  since  been  earned  to  an  extreme  for  which 
no  warrant  can  be  found  either  in  the  funda- 
mental law  or  the  decisions  of  this  court. . 

The  question  was  again  presented  in  KUaore 
V.  Magee,  85  Pa.  401.  In  that  case.  Chief  Jui- 
tiee  Agnew,  referring  to  Wheeler  v.  PhUadO- 
phia,  supra,  said:  "We  adhere  to  that  decision, 
and  indeed  cannot  see  how  the  question  of 
power  could  have  been  decided  differently. 
To  say  that  no  general  law  can  be  passed  to 
regulate  a  certain  subject,  because  some  of  the 
classes  contained  in  the  resrulation  do  not  exist 
or  exist  only  in  a  limited  form,  is  to  hold  that 
no  law  can  be  passed  to  provide  for  future 
wants  and  necessities.  The  welfare  of  tho 
State,  and  one  of  the  chief  purposes  of  legisla- 
tion would  be  struck  down  by  such  a  decision." 

Subsequent  legislation  clearly  indicates  that 
the  scope  of  the  decision  in  Wheeler  v.  Phila^ 
deHphia  was  either  misunderstood  or  Ignored. 
It  was  never  intended  to  license  indiscriminato 
classification  as  a  mere  pretext  for  the  enactf- 
ment  of  laws  essentially  local  or  special. 

Repeated  and  pointed  admonitions  of  that 
fact  were  given  in  subsequent  cases  involving 
the  general  subject.  In  1878  an  Act  was  passea 
the  sole  object  of  which  was  to  provide  spe* 
ciall^r  for  holding  courts  in  the  city  of  Titus- 
ville  in  the  county  of  Crawford.  For  the  pur- 
pose of  individuating  that  city  and  county  and 
limiting  the  operation  of  the  Act  to  them,  with- 
out mentioning  either  by  name,  the  following 
ingenious  but  deceptive  periphrasis  was  em- 
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pl^^ed:  "In  all  counties  of  this  Common- 
wealth where  there  is  a  population  of  more 
than  00,000  inbabitanta,  and  in  which  there 
shall  be  any  city  incorporated,  at  the  time  of 
the  passage  of  this  Act,  with  a  population  ex- 
oeeain^  8,000  inhabitants,  situate  at  a  distance 
from  the  county-seat  of  more  tban  twenty- 
seven  miles  by  the  usually  traveled  public  road, 
it  shall  be  the  duty  of  toe  president  Judge  or 
additional  law  Jua^s,  or  either  of  them,  to 
make  an  order  providing  for  the  holding  of  one 
week  of  court,  at  each  regular  term  of  court 
for  said  countj^,  for  the  trial  of  civil  or  crimi- 
nal cases  in  said  city."  In  Com,  v.  Patton^  88 
Pa.  258,  this  covert  attempt  at  special  legisla- 
tion was  fitly  characterized  aa  ''classification 
run  mad." 

At  the  next  session  of  the  Legislature  another 
abortive  attempt  was  made  to  accomplish  the 
same  object  by  a  somewhat  different  but  at  the 
same  time  equally  elaborate  circumlocution, 
differing  from  the  former,  not  in  kind,  but 
only  in  degree.  In  pronouncing  that  Act  also 
imconstitutional  this  court  said : 

''It  is  no  part  of  our  business  to  discuss  the 
wisdom  of  this  legislation.  However  vicious 
In  principle  we  might  regard  it,  our  plain  duty 
is  to  enforce  it,  provided  it  is  not  in  conflict 
with  the  fundamental  law.  It  requires  but  a 
glance  at  tbe  Act  to  see  that  it  is  an  attempt  to 
evade  tbe  Constitution.  It  is  8X)ecial  legislation 
under  the  attcnipted  disguise  of  a  general  law. 
Of  all  forms  •oi  special  legislation,  this  is  tbe 
most  vicious  .  .  .  The  Act  was  doubtless  re- 
garded b^  its  framers  as  classification  of  coun- 
ties, but  It  is  not  so.  Nor  does  any  good  rea- 
son occur  to  my  mind  why  there  sbould  be 
such  classification.  If  there  be  such  reasons, 
amounting  to  a  necessity  therefor,  we  shall 
probobly  bear  of  them  in  due  season.  In  the 
mean  time,  classification  which  is  grounded  in 
no  necessity,  and  has  for  its  sole  object  an  eva- 
sion of  tbe  Constitution,  will  not  he  encour- 
aged." 8eowden*M  App.  96  Pa.  422. 

Again,  in  Mormons. Dachert,  112 Pa.  822,8 
Cent.  Rep.  117,  an  attempt  to  classify  counties 
for  the  purpose  of  regulatmg  fees  of  officers  was 
declared  unconstitutional.  Referring  to  the  sec- 
tion now  under  consideration,  our  Brother  Pax- 
son,  by  whom  the  opinions  in  the  two  last  cited 
cases  were  deliverecf,  said :  "It  was  a  wise  pro- 
vision, and  will  be  sternly  enforced.  It  is  our 
purpose  to  adhere  rigidlv  to  Uiat  instrument, 
that  the  people  may  not  be  deprived  of  its  ben- 
efits. It  ought  not  to  be  necessary  for  this 
court  to  make  this  judicial  declaration,  but  it 
is  proi^er  to  do  so  in  view  of  the  amount  of 
legislation  which  is  periodically  placed  upon 
the  statute  book  in  entire  disregara  of  the  lun- 
damcntal  law.  Much  of  this  legislation  may 
remain  unchallenged  for  years  only  to  be  over- 
turned when  it  reaches  this  court.  In  the  mean 
time  parties  may  have  acted  upon  it,  rights 
may  have  grown  up,  and  the  Inconvenience 
and  loss  entailed  thereby  may  not  be  inconsid- 
erable. As  we  view  it,  this  note  of  warning  at 
this  time  is  needed." 

Other  cases  might  be  cited  In  which  similar 
notes  of  warning  were  sounded.  Among  these 
are  Davis  v.  Clark,  106  Pa.  877;  McCarthy  v. 
(km.  16  W.  N.  C.  497;  ^eranton  School  Dti- 
tHcfi  App.  4  Cent.  Rop.  811,  118  Pa.  176; 
Seranton  y.  BiUcman,  4  Cent.  Rep.  817, 118  Pa. 
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191;  StriM  y.  FoUb,  4  Cent  Rep.  288, 118  PtL 
849;  PhUa.  y.  Haddington  M,  B,  Church,  6 
Cent.  Rep.  419,  115  Pa.  291;  Boans  y.  PhiUipi, 
9  Cent.  Kep.  691,  117  Pa.  226;  Weinman  y. 
Wilkiniburg  R,  Co.  11  Cent.  Rep.  54, 118  Pa. 
192. 

In  Seranton  School  Districfi  Appeal,  tupra^ 
it  was  said  by  our  Brother  Green:  '*A11  our 
recent  decisions  are  to  the  effect  that  if  load 
results  either  are  or  may  be  produced  hy  a 
piece  of  legislation,  it  offends  against"  tbe  arti- 
cle prohibiting  local  or  special  legislation. 

In  Philadc^hia  v.  Haddington  M,  E.  Church, 
supra,  an  Act  giving  to  a  mare  facias  the  effect 
of  extending  municipal  Hens  in  cities  of  the 
first  class  was  pronounced  unconstitutional  for 
similar  reasons. 

In  Weinman  v.  Willcinsburg  Baiheay  Com- 
pany, supra,  it  was  held  that  an  Act  providing 
for  the  incorporation  and  regulation  of  street 
railway  companies,  in  cities  of  the  second  and 
third  classes,  was  both  special  and  local  legisla- 
tion, and  therefore  unconstitutional — special, 
because  it  relates  to  only  a  few  of  the  general 
class  known  as  street  nulway  companies,  and 
local,  in  that  its  operations  nre  confined  to  speci- 
fied localities.  In  that  case  oiir  Brother  Will- 
iams, referring  to  the  subject  of  classification, 
said: 

"For  purposes  of  local  ^vcmmentthe  State 
is  subdivided  into  counties,  townships,  and 
other  municipal  and  ouasi  municipal  corpora- 
tions. Each  class  of  these  subdivisions  haa 
purposes  to  subserve  that  are  peculiar  to  it» 
and  needs  to  be  invested  with  the  powers  nec- 
essary to  that  end.  jGlenerally  speaking,  all 
the  members  of  each  dass  have  the  same  looJ 
functions  to  perform .  Classi  fication ,  therefore, 
on  that  basis,  has  been  recognized,  and  a  stat- 
ute relating  to  all  the  townships,  all  the  school 
districts,  or  all  the  members  of  any  particular 
class  of  the  municipal  divisions  of  the  State 
has  been  held  to  be  constitutional.  It  has  been 
found  desirable  to  divide  cities  into  classes  up- 
on the  basis  of  their  population.  The  needs  of 
a  great  city  with  half  a  million  or  more  of  peo- 
ple are  somewhat  different,  in  many  respects, 
from  the  needs  of  a  city  with  10,000.  The  ot^ 
ganizaiion  of  their  local  governments  and  the 
management  of  their  municipal  affairs  will  be 
quite  unlike.  Each  of  these  classes  requires 
legislation  peculiar  to  itself;  but  such  leguda- 
tion  must  be  applicable  to  all  the  members  of 
the  class  to  which  it  relates,  and  must  be  di- 
rected to  the  existence  and  regulation  of  muni- 
cipal powers  and  local  government" 

Some  of  the  cases  above  cited  have  been 
quoted  at  considerable  length  for  tbe  purpose 
of  showing  that  this  court  never  intended  to 
sanction  c&ssiflcation  as  a  pretext  for  special 
or  local  legiHlation.  On  the  contrary,  the  un- 
derlying principle  of  all  the  cases  is  tliat  claas^ 
fication,  with  the  view  of  legislating  for  either 
chiss  separateljT,  is  essentially  unconstitutional, 
unless  a  necessity  therefor  exists— a  necessity 
sprfnginj^  from  manifest  peculiarities,  clearly 
distinguishing  those  of  one  class  from  each  of 
the  other  classes,  and  imperatively  demanding 
legislation  for  each  class,  separately,  that  would 
be  useless  and  detrimental  to  the  others. 

Laws  enacted  in  pursuance  of  such  a  classi- 
fication and  for  such  purposes,  are,  properly 
speaking,  neither  local  nor  special.    They  are 
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general  laws,  oecauae  tbey  apply  alike  to  all 
Uiat  are  similarly  sitaated  as  to  ueir  pecaliar 
necesBities.  All  legislation  is  necessarily  based 
on  a  daniflcation  of  its  subjects;  and,  when 
such  classification  is  fairly  made,  laws  enacted 
in  conformity  tbereto  cannot  be  properly  char- 
acterized as  either  local  or  special.  A  law  pre- 
scribing the  mode  of  incorporating  all  railroad 
companies  is  special  in  the  narrow  seni^  that 
it  is  confined  in  its  operations  to  one  kind  of 
corporation  only;  ana  by  the  same  test,  a  law 
providing  a  single  system  for  organization  and 
goyemment  of  boroughs,  in  the  State,  would 
be  a  local  law;  bat  everyone  conversant  with 
the  meaning  of  thoser  words,  when  used  in  that 
connection,  would  unhesitatingly  pronounce 
such  statutes  general  laws.  But,  as  was  said 
in  Sanoden's  AppM,  mipra:  ''Classification 
which  is  grounded  on  no  necessitv  and  has  for 
its  sole  object  an  evasion  of  the  Constitution," 
is  quite  a  different  thing. 

The  purpose  of  the  provision  under  consider- 
ation was  not  to  limit  ledslation,  but  merely 
to  prohibit  the  doing,  by  local  or  special  laws, 
that  which  can  be  accomplished  by  general 
laws.  It  relates  not  to  the  substance,  out  to 
the  method  of  legislation,  and  imperatively  de- 
mands the  enactment  of  general,  instead  of  lo- 
cal or  special  laws,  whenever  the  former  are  at 
allpracticable. 

The  Act  of  1874,  dividing  the  cities  of  the 
State  into  three  classes,  viz. :  those  containing 
over  800,000  population,  those  containing  less 
than  800,000  and  exceeding  100,000,  and  those 
containing  less  than  100,000  and  exceeding  10,- 
000,  was  sustained,  to  such  of  its. provisions  as 
have  been  involved  in  adjudicate  cases,  be- 
cause it  was  considered  within  the  spirit,  if  not 
the  letter,  of  the  Constitution.  As  to  the  num- 
ber of  classes  created,  that  Act  appears  to  have 
covered  the  entire  ^ound  of  classification.  It 
provided  for  all  existing  as  well  as  every  con- 
ceivable prospective  necessity.  It  is  impossi- 
ble to  suggest  any  legislation  that  has  or  may 
hereafter  become  necessary  for  any  member  of 
either  class  that  cannot,  without  detriment  to 
other  members  of  the  same  class,  be  made  ap- 
plicable to  all  of  them. 

If  classification  had  stopped  where  the  Act 
of  1874  left  it,  it  would  have  been  well;  but  it 
did  not.  WiUiout  the  slightest  foundation  in 
necessity,  the  number  of  classes  was  soon  in- 
creased to  five,  and  afterwards  to  seven;  and  if 
the  vicious  principle  on  which  that  was  done 
be  recognized  by  the  courts,  the  number  may 
at  any  time  be  further  increased  until  it  equals 
the  number  of  cities  in  the  Commonwealth. 
The  only  possible  purpose  of  such  classifica- 
tion is  evasion  of  the  constitutional  limitation; 
and,  as  such,  it  ought  to  be  unhesitatingly  con- 
demned. 

The  fact  that  the  extended  classification  of 
1876,  and  more  especially  that  of  1887,  is  un- 
necessary and  therefore  unwarranted,  is  mani- 
fest from  an  inspection  of  the  Acts  themselves. 
With  very  few  and  quite  unimportant  excep- 
tions, the  charter  powers  of  the  fourth  to 
seventh  classes,  inclusive,  under  the  latter  Act, 
are  precisely  similar.  There  is  nothing  in 
either  of  the  points  of  difference  that  can  pos- 
sibly be  regaraed  as  essential.  Aside  from  the 
Improper  consideration  that  five  classes  furnish 
greater  facilities  for  special  legislation  than  one 
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class  would  do,  there  is  nothing  to  prevent  the 
last  four  classes  from  being  included  in  the 
third  class  established  by  the  Act  of  1874, 
which  comprises  all  cities  of  more  than  10,000 
and  less  than  100,000  population.  Their  needs 
are  all  so  similar  that  no  charter  power  required 
for  either  of  them  would  be  unnecessary  or 
detrimental  to  anv  of  the  others.  The  larger 
cities  of  such  a  class — that  is,  a  class  embrac- 
ing all  cities  over  10,000  and  less  than  100,000 
population — would  doubtless  require  a  larger 
representation  in  each  branch  of  councils;  but 
that  of  course  would  be  easily  regulated  by 
the  adoption  of  a  suitable  ward  and  population 
basis  of  representation. 

Reference  might  also  be  made  to  several  spe^ 
cial  provisions  of  the  Act  of  1887,  sucb  &•  those 
relatmff  to  public  schools,  taxation  and  muni- 
cipal claims,  creation  and  continuance  of  tax 
liens,  and  sales  of  real  estate  therefor,  etc ,  but 
it  is  unnecessary.  In  greater  or  less  degree, 
tbey  all  offend  against  provisions  prohibiting- 
special  legislation.  In  addition  to  that  the  su1> 
ject  of  public  schools  is  not  even  hinted  at  in 
the  title  of  the  Act.  Moreover,  school  dis- 
tricts, as  quasi  corporations  belonging  to  the 
public  school  system,  have  no  necessary  con- 
nection with  municipal  government.  It  is  ex- 
pressly required,  as  we  have  seen,  that  "All 
taxes  shall  be  levied  and  collected  under  gen- 
eral laws;"  and  it  is  impossible  to  suggest  any 
valid  reason  why  they  should  not  be  thua 
levied  and  collected.  When  the  present  Con- 
stitution was  adopted,  local  and  special  laws, 
relating  to  public  schools,  assessment  and  col- 
lection of  taxes,  etc.,  were  in  force  in  some  of 
the  cities,  and  remained  unaffected  by  that  in- 
strument; but  that  fact  will  not  justify  the  sub- 
stitution of  other  local  or  special  laws  in  their 
stead.  When  new  legislation  is  resorted  to,  it 
must  conform  to  the  requirements  of  the  Con- 
stitution. 

It  has  been  suggested  that  such  provisions  of 
the  classification  Acts  as  are  not  in  harmony 
with  the  Constitution  may  be  eliminated  with- 
out destroying  other  provisions  thereof;  but 
that  is  no  answer  to  the  crowning  vice  of  un- 
necessary and  excessive  classification  which 
stands  out  in  bold  relief  on  the  face  of  both 
Acts,  and  of  which  nearly  all  their  provisiona 
are  predicated.  Those  Acts  doubtless  contain 
many  wise  and  wholesome  provisions;  but  they 
are  so  interwoven  with,  and  dependent  on, 
others  that  are  unconstitutional  and  void,  that 
neither  of  the  Acts  of  1876  or  1887  can  be  sus- 
tained, even  in  part. 

It  has  also  been  sugf;ested  that  the  question 
of  necessity  for  classification  and  the  extent 
thereof,  as  well  as  of  what  are  local  or  special 
laws,  is  a  legislative,  and  not  a  judicial,  ques- 
tion. The  answer  to  that  is  obvious.  The 
people,  in  their  wisdom,  have  seen  fit,  not  only 
to  prescribe  the  form  of  enacting  laws,  but  also, 
as  to  certain  subjects,  the  method  of  legisla- 
tion, by  ordaining  that  no  local  or  special  law 
relating  to  those  subjects  shall  be  passed. 
Whether,  in  any  given  case,  the  Legislature 
has  transcended  its  power  and  passed  a  law  in 
confiict  with  that  limitation  is  essentially  a 
question  of  law,  and  must  necessarily  be  de- 
cided by  the  courts. 

To  warrant  a  conclusion  that  the  people,  in 
ordaining  such  limitations,  intended  to  invest 
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their  law  mnkers  with  judicial  power,  and  thus 
make  them  final  arbiters  of  the  validity  of 
their  own  acts,  would  require  the  clearest  and 
most  emplmtic  language  to  that  effect.  No 
such  intention  is  expressed  in  the  Constitution, 
and  none  can  be  inferred  from  any  of  its  pro- 
visions. That  those  limitations  were  designed 
to  establish  a  fixed  and  permanent  rule  cannot 
be  doubted;  but,  if  the  ultimate  application  of 
that  rule  were  to  rest  solely  on  the  ludgment 
of  the  body  on  which  it  was  intended  to  oper- 
ate, nothing  could  be  more  flexible. 

As  was  well  said  in  Pell  v, Newark,  40  N.  J. 
L.  71,  80:  "  No  standard  could  be  established 
by  which  the  law  maker  could  be  guided,  and 
wimt  might  be  rejected  at  one  session  as  im- 
proper might  become  a  law  at  the  next,  and 
thus  the  rule  would  fluctuate  with  the  ever 
chan^ng  membership  of  that  body.  The 
validity  of  an  Act  would  depend  not  so  much 
upon  the  fixed  rule  of  the  Constitution  as  upon 
the  liberality  or  strictness  with  which  succes- 
sive Legislatures,  under  the  pressure  of  local 
influences,  might  determine  to  interpret  the  re- 
straint upon  their  own  action  .  .  .  That  the 
Legislature  would  act  in  ^ood  faith  must  be 
presumed.  Purity  of  motive  and  a  desire  to 
keep  within  the  prescribed  limitations  must  be 
conceded  to  its  members  at  all  times;  bat  that 
the  people  should  have  deliberately  framed  and 
imbedded  in  their  organic  law  a  provision  to 
prohibit  special  legislation  where  general  laws 
might  be  passed,  and,  at  the  same  time,  should 
have  intended  to  put  legislative  action  beyond 
review,  where  there  was  a  clear  infraction  of 
the  prohibition,  is  a  proposition  to  which  it 
seems  impossible  to  assent." 

No  such  proposition  can  be  entertained  by 
the  courts  without  abandonin||^  one  of  the  most 
important  branches  of  jurisdiction  committed 
to  them  by  the  fundamental  law,  viz.  :  the 
power  to  ultimately  determine  whether  or  not 
a  given  law  is  local  or  special,  and  has  been 
passed  in  disregard  of  the  constitutional  limit- 
ation that  has  l)een  placed  upon  the  power  of 
Uie  Letrislature. 

It  follows  that  the  decree  of  the  court  below 
is  correct  not  only  on  the  ground  that,  as  to  the 
city  of  Wilkesbarre,  the  Act  of  18B7  is  not  yet 
operative,  but  also  on  the  broader  ground  that 
the  Act  is  unconstitutional  and  void. 

Decree  affirmed,  and  appeal  dUmined  at  the 
«Mts  of  appellants. 


INSURANCE  'COMPANY  OP  NORTH 
AMERICA,  Mff'  in  Err., 

9. 

FIDELITY  TITLB  &  TRUST  CO.,  Trus- 
tee. 

Where  a  person  whose  property  was  in- 
jured by  an  explosion  of  gas  brought  an 
action  against  the  gas  company  for  such  portion 
of  bis  loss  as  was  not  covered  by  insurance,  and 
gave  a  release  which  was  expressly  declared  not 
to  affect  bis  claim  against  the  insurance  compa- 
nies, such  release  is  no  defense  to  an  action  on  po- 
licies of  insuranoew 
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ERROR  to  the  Common  Pleas  No.  1  of  Alle- 
gheny County,  to  review  a  judgment  for 
plaintiff  m  an  action  upon  a  policy  of  tire  in- 
surance.   Affirmed. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Mr.  Isaac  S.  VanVoorhls  for  phiintiff 
in  error. 

Mr.  Geo.  P.  Hamilton  for  defendant  in 
error. 

Williamst  J,,  delivered  the  opinion  ci  the 
court: 

This  is  an  action  upon  a  policy  of  insurance 
against  loss  by  fire  in  the  usual  form.  Judg- 
ment was  entered  for  want  of  a  sufficient  affi- 
davit of  defense,  and  this  is  the  action  com- 
plained of.  The  affidavit  admits  the  genuine- 
ness of  the  policy,  the  fire,  the  loss  as  adjusted 
and  the  liability  of  the  Insurance  company 
under  the  terms  of  its  policy,  but  denies  the 
right  of  the  plaintiff  to  recover,  for  the  follow- 
ing reasons: 

(1)  The  fire  resulted  from  the  criminal  negli- 
gence of  the  People's  Natural  G^  Company, 
which  is  therefore  liable  for  the  loss. 

(2)  Its  own  liability  to  the  insured  is  in  the 
nature  of  that  of  a  surety,  and  upon  payment 
of  the  loss  to  the  plaintiff  it  has  a  right  to  be 
substituted  to  its  right  of  action  against  the  gas 
company. 

(8)  That  it  has  demanded  an  assignment 
of  such  right  of  action,  which  has  been  re- 
fused. 

(4)  That  the  insured  has  settled  with  the  mm 
company,  and  released  it  from  liability  for  the 
fire,  as  appears  by  a  copy  of  the  settlement  and 
release  attached  to  the  affidavit 

Two  questions  are  thus  raised:  Is  the  re- 
fusal of  the  insured  to  make  an  assignment  of 
its  cause  of  action  against  the  gas  company^  on 
request  of  the  insurer,  a  defense  in  this  action 
on  the  policy  f  Does  the  settlemect  and  release 
attached  to  the  affidavit  cover  the  loss  by  fire 
now  sued  for?  Upon  the  first  of  these  ques- 
tions it  must  be  remembered  that  the  right  to 
subrogation  or  substitution  does  not  rest  on  an 
express  covenant  to  assign,  as  in  the  case  of  the 
Niagara  Tneuranee  Company  v.  Fidelity  TitU  dt 
Trust  Company,  decided  at  the  present  term. 

In  the  absence  of  such  covenant  it  rests  on 
equitable  principles  applicable  to  the  relations 
which  these  parties  sustain  to  each  other.  If 
it  be  conceded  that  the  insurer  stands  in  the 
position  of  a  surety  for  loss  sustained  by  reason 
of  the  wrongful  acts  of  others,  and  has  a  right 
to  the  rem«uet»  which  the  insured  might  em- 
ploy against  them,  after  it  has  discharged  its 
liability  under  its  policy,  still  it  has  no  reason 
for  demanding  substitution  in  advance.  It  is 
not  a  liability  to  pay,  but  an  actual  payment  to 
the  creditor,  which  raises  the  eouitable  nght  to 
be  subrogated  to  his  remedies.  Kyner  v.  ^fner, 
6  Watts,  227;  Hoover  v.  Epler,  52  Pa.  522;  Ap^ 
peal  of  the  Forest  Oil  Co.  118  Pa.  138,  10  Cent. 
Kep.  899. 

A  demand  made  by  the  surety  for  snbro> 
gation,  before  he  has  discharged  the  liability 
out  of  which  it  grows,  is  without  anything  to 
support  it;  and  the  creditor  may  projierly  re- 
fuse it  without  affecting  thereby  his  right  of 
action  against  the  surety.  The  refusal  of  the 
assignment  demanded  by  the  insmrer  in  this 
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casein  adyaDce  of  payment  of  the  loss  is  there- 
fore no  defense  to  this  action.  Nor  does  the 
settlement  and  release  of  December  80,  1887, 
appear  to  cover,  and  so  extinguish,  the  plaint- 
iff's cause  of  action.  It  is  plain  and  explicit 
in  its  provisions,  and  purports  to  settle  and  re- 
lease "all  claims  and  demands  of  every  kind  of 
the  said  first  party  arising  out  of  or  occasioned 
by  the  explosion  in  the  Patterson  Block  on 
October  9,  1887,  induding  claims  for  loss  or 
suspension  of  rent  by  the  tenants  of  said  first 
party." 

These  ^neral  expressions  are  limited  and  ex- 
plained m  a  later  paragraph  which  declares 
that  '*It  is  understood  that  the  foregoing  set- 
tlement and  release  do  not  affect  the  claim  of 
said  first  party  against  insurance  companies  for 
loss  occasioned  by  fire,  and  which  claim  said 
first  party  shall  be  entitled  to  receive  in  addi- 
tion to,  and  independently  of,  the  sum  paid  by 
said  second  paity." 

From  the  terms  of  this  settlement  and  release 
it  is  evident  that  the  loss  by  fire  was  not  paid 
by  the  gas  company,  but  was  expressly  except- 
ed from  its  operations.  The  injury  done  by 
the  destructive  power  of  the  explosion  in  shat- 
tering walls  and  windows,  in  the  destruction  of 
articles  of  furniture,  and  making  rooms  tem- 
porarily unfit  for  occupancy,  is  included,  but 
the  loss  from  fire  is  excluded  from  its  opera- 
tions; and  the  right  to  recover  therefor  as  an 
unsatisfied  claim,  valid  and  subsisting,  against 
the  insurers,  is  distinctly  asserted.  If  the  fire 
resulted  from  the  explosion,  and  the  explosion 
was  chargeable  to  the  negligence  of  the  gas  com- 
pany, the  insured  had  an  election  whether  to 
proceed  against  the  g^  company  because  of 
Its  negligence,  or  against  the  insurance  com- 
pany, on  its  covenant  to  idemnify.  If  the  in- 
sured had  proceeded  against  the  gas  company, 
a  recovery  against  it  for  the  loss  by  fire  would. 


when  paid,  have  reimbursed  the  insured;  and 
its  claim  being  thus  satisfied  no  recovery  could 
have  been  had  against  the  insurance  company. 
But  the  insured  has  chosen  to  divide  its  loss 
into  two  parts,  and  to  demand  one  of  these  not 
covered  by  its  policies  of  insurance  from  the 
ffas  company,  and  the  other  which  is  covered. 
From  the  insurance  company. 

The  liability  of  the  insurer  is  clear.  The 
claim  is  within  the  letter  of  its  policy.  Whether 
the  gas  company  is  liable  to  reimburse  the  in- 
surer in  an  action  brought,  in  thename  of  the  in- 
sured, for  its  use,  will  depend  on  whether  the 
fire  was  the  result  of  crimioal  negligence  of  the 
gas  company.  This  part  of  the  demand  of  the  in- 
sured has  not  been  paid  by  the  gas  company, 
nor  has  it  been  extinguished  by  the  terms  of 
the  releaf^e.  On  the  other  hand,  it  has  been  ex- 
pressly saved  from  the  operations  of  the  release 
and  asserted  to  be  a  valid  claim  '* which  said 
first  party  shall  be  entitled  to  receive  in  ad- 
dition to,  and  independently  of,  the  sum  paid  by 
said  second  party.  A  f  ter  naving  thus  asserted 
the  existence  of  this  claim  as  unpaid  or  sub 
sisting,  the  gas  company  could  not  be  heard, 
after  a  recovery  against  the  insurance  com- 
pany, to  deny  its  validity,  or  to  assert  Its  re- 
lease or  extinguishment. 

The  right  of  action  and  demand  released 
were  those  paid  by  the  gas  company.  That  not 
paid  docs  not  purport  to  be  released,  but  is 
usserted  to  subsist.  It  has  neither  been  disposed 
of  by  the  parties  nor  by  the  law,  but  remains 
for  adjudication  in  the  same  manner  And  with 
the  same  effect  as  though  the  release  of  Decern* 
ber  30,  1887,  had  not  been  executed.  The 
court  below  was  right  in  holding  the  affidavit 
to  be  insufficient,  and  in  directing  judgment  to 
be  entered  for  that  reason. 

The  judgment  U  therefore  qffirmetL 
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STATE,  USE  OP  Mary  R.  JANNEY  et  at., 

Appts., 

Philip  B.  HOUSEKEEPER  et  oL 
(...-Md.....) 

1.  The  degfoe  of eaji^  ajid  skill  required 

of  physicuins  is  that  reasonable  desrree  of  care 
and  skin  which  physicians  ordinarily  exercise  In 
the  treatment  of  their  patients. 


2.  In  aji  aetlon  ag^alnst  a  phgralelaii*  based 
on  his  lack  of  care  or  skill,  the  burden  of  proof 
to  show  such  lack  is  on  the  plaintiff, 

8.  Ifphylctitng  attendlngr  a  woman  deem 
it  necessarj  for  the  preservation  and  prolonga- 
tion of  her  Ufeto  perform  an  operation,  they  are 
Justified  In  doing  so  if  she  oonsenti,  whether  her 
husband  consents  or  not. 

4.  A  patient  who  volvintarlly  snbmitfl  to  a 

surgical  operation  is  presumed  to  consent  thereto 
and  the  burden  of  proof  to  show  lack  of  consent 
Is  on  the  party  alleging  It. 


VcfTB,^Ne0liQenee»whal  eonsUtuUa,  Negligence 
in  a  legal  sense  is  a  failure  to  observe,  for  the  pro- 
tection of  the  interests  of  another  person,  that  de- 
gree of  care,  precaution,  and  yigiiance  which  the 
circumstances  Justly  demand,  whereby  such  other 
person  suffers  injury.  Diamond  State  Iron  Ck).  v. 
GUes  ( DeL)  9  GenL  Rep.  577, 11  Atl.  1'  9;  Jacksonville 
Street  K.  Co.  v.  ChappclU  XI  Fhi.  176;  Leliigh  &  W. 
Coal  Co.  V.  Lear  (Pa.»  8  Cent.  Rep.  109.  9  Atl.  267: 
Pa.  R.  Co.  V.  Peters,  8  Cent.  Kep.  405. 116  Pa.  im,  9 
AtL  817;  19  W.  N.  C.  418.  It  is  want  of  ordinary  care 
under  the  circumstances.  Pa.  R.  Co.  v.  Coon,  2 
Cent.  Rep.  82),  111  Pa.  490.  Tlie  term  negUoence  is 
relative  and  its  application  dei>cnds  upon  tlie  situa- 
tion of  the  parties  and  the  degree  of  care  and  vigil- 
ance which:  circumstances  reasonably  impose. 
Diamond  State  Iron  Co.  v.  Giles,  supra.  The  clas- 
sification of  negligence  as  gross,  ordinary  and 
slight  only  indicates  that  under  special  circum- 
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stances  great  care  and  caution  are  required,  or  only 
ordinary  care,  or  only  slight  care.  If  the  care  de- 
manded is  not  exercised,  the  case  is  one  of  negli- 
gence, and  a  legal  liability  is  made  out  when  the 
failure  is  shown.  Diamond  State  Iron  Co.  y.  Giles, 
suftrcL  If  the  occupation  or  employment  be  one 
requiring  skill,  the  failure  to  exert  that  needful 
skill,  because  it  is  not  possessed  or  from  inatten- 
tion, is  gross  negligence.  Au  v.  N.  7.  L.  E.  &  W.  R. 
Co.  29  ¥ed.  Rep.  72.  It  is  a  question  of  conduct,  and 
not  of  property.  Mayhew  y.  Bums,  1  West.  Rep. 
577, 103  Ind.  dOL 

Vhysiciana  and  nvrqeons;  Udbdity  for  neglect  of 
duty.  The  law  requiring  physicians  to  possess 
learning  and  skill  is  very  ancient.  Eastman  v.  i^tate. 
7  West.  P«p.  421, 109  Ind.  278:  Bonham's  Case,  8  Coke, 
107 ;  College  of  Physicians  v.  Levett,  1  Ld.  Raym. 
472.  This  rule  of  the  common  law  has  been  inoor- 
poraled  into  many  of  the  state  statutes  and  these 
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APPEAI.  by  plftlntltla,  from  a  Jud^meut  of 
Ihfl  Circuit  Court  for  Harford  Countj  in 
f&vor  of  defeudaols  In  an  action  to  recover 
damages  for  death  alleged  to  bave  resulted 
from  ihe  unskillful  performance  of  a  stirgical 
operation.     Affirmed. 

Arirued  tiefore  Alvey,  Ch.  J.,  Stone,  Robin- 
ton.  Mc8Iien7,  IrvlnK,  Miller  and  Tellott,  JJ. 

The  facU  are  suffldeoDy  staled  in  the  opln- 
ton. 

Mrurt.  Oao.  Ik  Vbji  Bibber,  WUll»m 
Tonne  ^-  ''■  Wftrbnrton  and  Albert 
CoDBtabla  for  appellants. 

Meurt.  Geo.  x,  BIftr>i«^I«T<  Jobn  W, 
FalU.  WlllUtm  &  Etmw  and  C.  C. 
Crothsra  for  appellees. 

Tallott,  J.,  delivered  the  o|dnlon  of  the 
court: 

An  action  for  damages  was  brought  against 
the  appellees,  who  are  physicians  leslding  In 
Cecil  County.  It  is  alleged  in  the  declaration 
that  they  caused  the  deaiu  of  one  Matilda  Jan- 
aey  by  unaklllfiiUy  or  wrongfully  performing 
a  surgical  A|H:riiiii)n,  Tbe  aclion  was  brought 
in  ibe  name  nf  ilie  Slate  for  tbe  benellt  of  tbe 
appvllHnls,  one  uf  whom  was  herbuaband,  and 
tlie  otlicrs  were  Lbt  children  of  the  deceased. 

Under  the  provisions  of  article  67  of  the 
Maryland  Code,  if  the  death  la  caused  by  the 
wrongful  act,  neglect  or  default  of  the  defend- 
ant a  suit  may  t>e  instituted  for  tbe  beneDt  of 
tbe  fauabftud,  wife,  parent  or  child  of  the  de- 


The  evidence  shows  that  the  deceased  had 
been  afflicted  by  tbe  formation  of  a  lump  in 
her  right  breast.  It  was  supposed  at  flnic  tobe 
a  tumor,  but  afterwards  was  ascertained  to  be 
a  cancer.  The  defendaol.  Housekeeper,  u  reg 
ular  physician,  was  consulted  and  sdviheii  a 
surgical  operation.  A  day  for  the  performaoct 
of  tbe  operalion  nas  appointed,  and  tbe  two 
defendants  and  another  pliysician  were  present 
and  performed  the  operation  by  cutiiugoff  tbe  ' 
entire  rif^ht  breast.  The  operalion  waa  per- 
formed about  tbe  ffrst  of  June,  and  the  death 
occurred  on  the  fifth  of  December  following; 
and  is  not  attributed,  with  an;  degree  of  cer- 
tainty to  tbe  effects  of  the  surgical  operation. 
Borne  portions  of  the  evidence  tend  to  provu 
that  the  wound  caused  by  the  surgical  Inslru- 
meols  was  eotirely  healed,  and  that  death  was 
produced  by  tubercular  meningitis.  In  tbe 
conflict  of  teetlmony  this  was  a  fact  to  be  de- 
termined by  the  Jury. 

I'be  husband  of  the  deceased,  wbo  is  one  of 
the  equitable  plalutitfs,  relies  upon  the  fact  that 
although  be  expressed  a  willingness  that  there 
should  be  an  operation  for  a  tumor,  he  did  not 
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that  he  told  Dr.  Housekeeper  that  if  the  forma- 
tion in  tbe  breast  was  a  cancer,  he  o'ljecied  to 
its  removal.  Hia  own  testimony  shows  that  be 
asaieled  Ibe  pbyaiclaas  in  preparing  to  perform 
the  operation,  and  though  not  in  the  room 
where  it  was  purformed,  was  near  at  hand. 
He  says  be  supposed  that  tbe  medical  men  were 
operating  for  a  tumor,  and  that  he  would  not 
have  conBenlcd  to  an  operation  for  a  cancer. 
There  is  evidence  from  which  a  jury  might  infer 
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that  the  patient  knew  that  the  formation  in  her 
breaflt  was  a  cancer.  When  the  doctors  came  to 
the  house  she  had  already  prepared  herself  to 
underso  the  operation.  If  she  consented  to  the 
operation  the  doctors  were  Justified  in  perform- 
ing it,  if,  after  consultation,  they  deemed  it 
necessary  for  the  preservation  and  prolongation 
of  the  patient's  life. 

Surely  the  law  does  not  authorize  the  hus- 
band to  say  to  his  wife:  '*  You  shall  die  of  the 
cancer;  you  cannot  he  cured;  and  a  surgical 
operation,  affording  only  temporary  relief,  will 
result  in  useless  expense/'  The  husoand  had  no 
power  to  withhola  from  his  wife  the  medical 
assistance  which  her  case  misbt  require,  itor- 
ri»  y.  Lee,  1  P.  Wms.  483;  Mayhew  y.  Thayer, 
8  Gray,  172. 

As  was  said  by  the  Supreme  Court  of  Michi- 
gan in  the  recent  case  of  Carstene  y.  Hansel- 
man,  1  Am.  St.  Rep.  607  {8.  O,  61  Mich. 
426):  '*  It  would  be  a  cruel  rule  for  her,  if  she 
cannot,  in  his  absence,  at  least,  or  in  his  pres- 
ence if  he  does  not  himself  provide  for  her, 
make  a  binding  agreement  for  any  necessa- 
ries, whether  articles  to  be  purchased  or  pro- 
fessional help,  without  becoming  a  public 
charge.  It  is  not  to  be  expected  that  pbyd- 
cians  and  surgeons  will  always  feel  bound  to 
render  gratuitous  treatment  to  injured  per- 
sons; and  when  the  occasion  is  pressing  it 
would  be  unreasonable  to  delay  until  an,ab- 
flent  husband  is  communicated  with  to  learn 
whetli^  he  consents  or  refuses  to  assume  her 
contracts.  Time  will  not  allow  minute  id- 
quiries,  and  humanity  will  not  prompt  them, 
it  seems  to  us  that  no  sensible  line  can  be 
drawn  between  contracts  for  food  and  clothing 
and  contracts  for  medical  aid." 

The  consent  of  the  wife,  not  that  of  the  bus 
band,  was  necessary.  The  professional  men 
whom  she  had  called  in  and  consulted,  being 
possessed  of  skill  and  scientific  knowledge, 
were  the  proper  persons  to  determine  what 
ought  to  be  done.  They  could  not,  of  course, 
compel  her  to  submit  to  an  operation;  but  if 
she  yoluntarily  submitted  to  its  performance 
her  consent  will  be  presumed,  unless  she  was 
the  victim  of  a  false  and  fraudulent  misrepre- 
i^entation,  which  is  a  material  fact  to  be  estab- 
lished by  proof.  The  court  below  was  therefore 
right  in  rejecting  the  first  and  third  prayers  of 
the  plaintiffs,  which  place  the  burden  of  proof 
in  regard  to  consent  on  .the  defendants.  If  the 
plaintiff  alleges  that  there  was  no  consent,  he 
must  establish  his  affirmation  by  proof.  The 
party  who  allows  a  surgical  operation  to  be 


performed  is  presumed  to  have  employed  the 
surgeon  for  that  particular  purpose.  OiadtDett 
V.  BteggaU,  5  Bing.  N.  C.  7B8. 

It  was  the  duty  of  the  professional  men  to 
exercise  ordinary  care  and  skill;  and  this  being 
a  duty  imposed  by  law,  it  will  be  presumed 
that  the  operation  was  carefully  and  skillfully 
performed,  in  the  absence  of  proof  to  the  con- 
trary. As  all  persons  are  presumed  to  have 
duly  performed  any  duty  imposed  on  them, 
negligence  cannot  be  presumed,  but  must  be  af- 
firmatively proved.  Best,  Presump.  68;  Jack" 
eowoOU  Street  R,  Co.  v.  Ohappea,  21  Fla.  175. 

This  principle  is  especially  applicable  in  suits 
against  physicians  and  surgeons  for  injuries 
sustained  by  reason  of  alleged  unskillful  and 
careless  treatment.  The  burden  of  proof  is  on 
the  plaintiff  to  show  a  want  of  proper  knowl- 
edge and  skill.  Leighton  v.  Sargent,  81 N.  H. 
119;  Baird  v.  Mtyrford,  29  Iowa,  631. 

The  court  below  committed  no  error  in  de- 
termining that  it  was  incumbent  on  the  plaint- 
iff to  prove  affirmatively  that  the  operation  was 
performed  without  the  consent  of  the  patient, 
and  also  that  her  death  was  caused  by  unskill- 
ful and  careless  treatment  of  the  physicians. 
Nor  did  the  court  commit  any  error  in  granting 
the  defendants'  second  prayer,  which  enun- 
ciates the  proposition  that  if  death  was  caused 
by  tubercular  meningitis  or  other  disease  not 
produced  by  the  operation,  the  defendants  are 
not  liable. 

The  defendants'  fourth  prayer  is  also  cor- 
rect and  was  properly  granted.  In  it  the  jury 
are  told  that  even  if  the  disease  resulting  in 
death  was  caused  b^  the  operation,  the  defend- 
ants are  not  liable  if  they  performed  said  oper- 
ation with  the  patient's  consent,  in  a  careful 
and  skilil'ul  manner,  and  under  the  belief  that 
said  operation  was  proper  to  be  performed. 

In  the  defendants'  thiid  prayer  the  jury  are 
told  the  degree  of  care  and  skill  required  is 
that  reasonable  degree  of  care  and  skill  which 
physicians  and  surgeons  ordinarily  exercise  in 
the  treatment  of  tneir  patients,  and  that  the 
burden  of  proof  is  on  the  plaintiffs  to  establish 
the  want  of  such  skill  and  care  in  the  per- 
formance of  the  operation  and  attendance  on 
the  deceased  while  under  treatment  There 
was  no  error  in  gtanting  this  instruction. 

It  is  proper  to  add  that  there  was  no  evi- 
dence in  the  cause  to  sustain  the  plaintiff's 
case  as  stated  in  the  first  count  of  his  declara- 
tion. 

Finding  no  error  in  any  of  the  ralinge  <jf  ike 
court  behw,  iti  Judgment  must  be  qfflrmed. 
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John  F.  HARMON. 
(• Ala. ) 

t.  Where  aman  giTes  hla  note  iolBtl9r  with 

his  sons,  ▼ho  sign  as  a  flim  and  as  mdlviduals  to 
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raise  money  for  the  use  of  the  firm,  and  he  exe* 
outes  a  mortgage  to  secure  a  compliaDoe  with  t|ie 
terms  of  the  note,  all  the  partlee  are  bound  as 
pimolpBlB  to  the  lender,  although,  as  between  the 
borroweis,  he  may  be  merely  a  surety  for  his  sons. 

S.A  note  i^yen  t&r  the  repayment  of 
atonej'  boirowed,  with  Interest,  stipulating  In 
addition  tliat,  for  every  $10  so  advanoed  the  bor- 
rower bound  himself  to  deliver  to  the  lender  for 
storage  and  sale  on  commission  one  bale  of  cotton, 
in  default  of  which  he  should  pay  as  liquidated 
damages  storage  for  one  month,  and  commissions 
for  selling,  is  not  usurious  if  the  advance  is  made 
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by  a  warehomenuui  or  oommtaBion  merchant, 
with  a  reasonable  expectation  that  the  borrower 
can  perform  the  stipulation  as  to  deliyerlnff  the 
cotton;  but  if  there  Is  no  reasonable  expectation 
of  his  beinff  able  to  deliver  ft,  the  contract  is 
usurious.  * 

t.  A  lender  of  moiiej'  on  an  agreement  stipu- 
lating, not  only  for  repayment,  but  for  the  de- 
livery to  him  of  cotton  to  be  sold  on  oon^mission, 
cannot  charge  a  larger  price  for  the  service  in 
selling  and  storing  the  cotton  than  he  charges  for 
the  same  service  where  no  money  is  loaned.  If 
he  does,  the  contract  is  usurious. 

L  If  a  contract  is  usurious  nocustom  can  legalize  It 

(December  18. 1888.) 

CROSS  appeals  from  a  judgment  of  the 
Chancery  Court  of  Montgomeiy  County, 
ref using  to  enjoin  the  sale  of  lands  under  a 
mortgage,  and  decreeing  its  foreclosure.  Be- 
vened. 

The  bill  was  filed  by  Harmon  against  Leh- 
man, Durr  &  Co.,  to  enjoin  the  sale  of  lands 
under  a  mortgage,  which  the  complainant  and 
his  wife  had  executed  to  the  defendants,  and 
for  the  redemption  of  the  lands,  and  for  an  ac- 
count The  bill  contained  a  charge  of  usury. 
The  answer  denied  the  charge  of  usury,  and 
defendants  filed  a  cross-bill  asking  for  a  fore- 
closure of  the  mortgage. 

The  facis  are  fully  stated  in  the  following 
opinion,  delivered  in  the  court  below  by  Chan- 
eeUor  Columai;  : 

The  case  made  by  the  bill  Is  that  Harmon 
Bros,  borrowed  money  from  Lehman,  Durr  & 
Co.,  to  be  used  in  the  purchase  of  cotton,  and 
gave  their  father  John  F.  Harmon,  as  security, 
who  signed  the  note,  and  executed  a  mortgage 
upon  certain  lands  belonging  to  him,  which  are 
described  in  the  bill,  with  the  understanding 
that  the  money  was  to  be  used  in  the  purchase 
of  cotton,  which,  when  sold,  was  to  be  applied 
to  the  payment  of  the  mortgage  debt  The  biU 
further  alleges  that  the  loan  was  usurious. 

The  bill  alleges  the  purchase  of  cotton  with 
the  money,  and  asserts  that,  if  the  proceeds  had 
been  applied  according  to  the  agreement,  the 
mortgage  debt  would  he  paid;  and  it  concludes 
with  an  offer  to  pay  any  balance  that  might  re- 
main unpaid. 

Respondents  admit  that  Harmon  Bros,  desired 
to  borrow  money,  and  their  refusal  to  loan 
without  security;  also  the  execution  of  the  note 
and  mortgage,  and  the  loan  of  $5,000;  but  they 
deny  lliat  the  loan  was  to  Harmon  Bros.,  and 
deny  that  it  was  a  part  of  their  original  agree- 
ment that  the  money  was  to  be  used  in  the  pur- 
chase of  cotton  alone,  or  that  the  proceeds  of 
the  cotton  purchased  with  the  money  was  to  be 
applied  to  the  payment  of  the  debt  secured  by 
the  mortgage.  They  also  deny  any  usurious 
intention  in  connection  with  the  loan,  and  ask 
a  foreclosure  of  the  mortgage.  This  short 
statement  presents  the  main  points  for  consid- 
eration. 

Taking  detached  portions  of  the  complain- 
ant's testimony,  it  may  be  that  bis.prooi  sus- 
tains the  case  made  by  the  bill;  but,  considering 
his  evidence  as  a  whole,  it  in  far  from  satisfying 
the  court  that  he  is  entitled  to  all  the  relief 
asked  for  in  the  lull.  In  complainant's  depo- 
sition T  B.llaimon  uses  the  following  langua 're: 

*'  We  stated  to  him  [meaning  John  F.  Uar- 
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mou,  their  father]  that  we  wanted  to  make 
arrangements  for  him  to  borrow  some  money, 
and  for  him  to  be  responsible,  or  bind  his  lands 
for  that  amount,  and  let  ns  have  some  money 
to  buy  some  cotton;  and  that  when  we  sold  the 
cotton  we  would  take  up  the  mortgage.  Our 
father  said  that  was  all  right" 

Is  there  any  reason  why  other  portions  of 
complainant's  testimony  should  have  more 
weight  than  this  simple  statement,  which  is  so 
consistent  with  the  entire  transaction  and  pro- 
ceedings from  that  time  on,  and  with  John  F. 
Harmon's  own  conduct?  He  evidently  under- 
stood that  the  money  was  borrowed .  in  his 
name,  or  else  why  give  the  check  to  Harmon 
Brothers?  If  he  understood  that  he  was  simply 
a  surety,  and  Harmon  Brothers  the  principals, 
by  what  process  of  reasoning  could  he  come  to 
the  conclusion  that  the  money  was  placed  to 
his  credit— a  mere  surety — ^by  Lehman,  Durr  & 
Co.,  instead  of  to  the  credit  of  the  principals? 

It  may  be  said  that  equity  looks  at  the  real 
transaction  of  the  parties  as  it  was,  and  not  as 
it  appears  to  be.  That  may  be  true;  but  equity 
cannot  prescribe  the  terms  and  securities  upon 
which  a  man  may  lend  hia  money,  provided 
those  terms  do  not  contravene  some  statute  or 
public  policy;  nor  will  a  court  of  equi^ 
change  those  terms.  As  between  John  F. 
Harmon  and  his  sons,  he  doubtless  borrowed 
the  money  for  them.  He  was  willing  to  trust 
them.  But  as  between  the  complainant,  Har- 
mon Brothers,  and  Lehman,  Durr  A  Qo.,  the 
latter  evidently  has  the  right  to  prescribe  the 
terms  of  the  loan.  The  note  and  mortgage  bear 
date  January  26, 1886.  T.  B.  Harmon  testifies 
that  it  was  not  signed  until  several  days  after 
this  date,  but  was  signed  before  the  money  was 
drawn  by  them.  Why  do  we  find  them  on  the 
third  of  February  using  this  money  for  other 
purposes  than  to  buy  cotton,  if  it  was  to  be 
usea  onlv  in  the  purchase  of  cotton? 

Considering  the  whole  evidence  of  the  com- 
plainant together,  it  fails  to  impress  the  court 
favorably.  It  must  not  be  understood  that  the 
conversations  between  John  F.  Harmon  and 
Harmon  Brothers,  in  the  absence  of  Lehman, 
Durr  &  Co.,  or  some  member  or  agent  of  the 
firm,  are  considered  by  the  court  as  legal  evi- 
dence, or  as  binding  upon  them,  unless  com- 
municated, and  so  as  to  have  entered  into  the 
making  the  contract  for  the  loan.    Without 

Sressing  upon  the  question  whether  Harmon 
irothers  were  the  aeents  of  Lehman,  Durr  A 
Co.  in  making  the  trade  with  the  complainant, 
as  insisted  by  him,  we  simply  state  that  one 

I  who  deals  with  an  agent  does  so  at  his  peril; 
and  the  proof  docs  not  sustain  the  claim  that 
Harmon  Brothers  were  authorized  by  respond- 
ents to  make  said  contract 

j  When  the  complainant's  evidence  Is  consid- 
ered in  connection  with  respondents' testimony, 
we  cannot  perceive  any  reason  why  complain* 

!  ant  should  have  the  proceeds  of  the  cotton 
bought  and  paid  for  with  the  borrowed  money 

'  applied  to  the  mortgage  debt.    The  statement 

'  by  Harmon  Brothers  that  the  respondents  were 
directed  to  sell  the  seventy-seven  bales  of  cot- 
ton, and  so  apply  the  proceeds,  is  not  sustained 
by  the  evidence;  and  the  application  made  1^ 
them,  as  shown  by  the  stilted  account  rendered, 
to  which  there  was  no  dissent,  must  bo  con- 
clusive against  Harmon  Brothers.     We  think 
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the  complainant  utterhr  fails  to  sustain  this 
branch  of  his  case.  If  there  was  any  money 
in  the  hands  of  respondents,  belonging  to  Har- 
mon Brothers,  or  if  the  evidence  established 
the  fact  that  Lehman,  Durr  &  Co.  were  prop- 
erly chargeable  with  cotton,  or  the  proceeds  of 
cotton,  for  which  they  have  not  accounted, 
after  the  payment  of  any  balance  that  might  be 
due  them  from  Harmon  Brothers,  such  money 
should  be  credited  on  the  debt  secured  by  the 
mortgage  of  January  26, 1886. 

Let  us  now  consider  the  question  of  usury: 
if,  upon  consideration  of  all  ue  circumstances, 
it  should  appear  that  the  language  used  or  the 
stipulations  made  ''were  a  meie  device  to  evade 
the  statute  agamst  usury,  to  conceal  the  real 
intent,  the  mere  form  will  not  relieve  the  con- 
tract from  the  consequences  of  usury.''  Swil- 
i0^v.  Lfftm,  18  Ala.  652,  per  Dargan,  Ch,  </•; 
'  'The  inten  t  is  the  test  Was  i  ( intended  to  com- 
pensate for  risk,  trouble  or  expense  incurred 
at  the  request  of  the  debtor? — or  was  it  in- 
tended to  give  the  creditor  additional  profit  for 
the  loan  of  monev  f*  Was  it  reasonabl v  ex- 
pected that  the  500  bales  of  cotton  could  be 
delivered  by  the  Harmons?  If  not,  Lehman, 
DurrA  Co.  could  as  easily  have  contracted  for 
the  payment  of  so  much  money  as  interest,  as 
for  the  storage  and  commi88ion&  UMf eider  ▼. 
Catier,  64  Ala  .  682. 

Did  the  respondents  make  the  heavy  outlay 
of  125,000  or  $80,000,  annually,  in  running 
their  business  as  warehousemen,  and  in  order 
to  meet  this  expense,  and  to  promote  their  in- 
terest as  commission  merchants,  loan  money 
and  require  a  shipment  of  so  much  as  ten  bales 
on  tlie  1100  loaned? 

The  witness  Roman  states  and  repeats  tliat 
this  expense  is  estimated  and  provided  for  after 
the  money  is  loaned.  He  says:  "We  regulate 
the  fall  business  by  the  advances  made  in  the 
spring.  We  engage  such  force  as  we  think 
necessary  from  the  amount  of  money  advanced 
in  the  spring.  The  arrangements  are  made  by 
Hay  the  first,  for  we  can  tell  by  that  time  how 
much  cotton  we  can  handle." 

We  do  not  think  ,that  a  contract  made  in  the 
spring,  which  is  at  the  time  usurious,  can  be 
purg»l  of  the  taint  of  usury,  because  respond- 
ents incur  large  expense  to  enable  them  to 
cany  out  their  part  of  the  usurious  contract. 
They  contract  to  loan  a  man  $100,  for  which 
he  is  to  pay  them  8  per  cent  interest,  and,  in 
addition  thereto,  make  him  agree  to  ship  them 
bales  of  cotton  worth  $400,  or,  in  default  there- 
of, pay  as  liquidated  damages  an  amount  equal 
to  fifty  cents  per  bale  storage,  and  li  per  cent 
commissions;  amounting  to  11  per  cent  addi- 
tional to  the  legal  rate;  total  interest,  19  per 
cent. 

A  shipment  of  three  bales  would  pay  the  in- 
terest on  the  $100,  yet  ihe  borrower  is  required 
to  ship  seven  more  bales;  storage  on  the  extra 
seven  bales,  $8.50;  commissions,  $4.20;  total 
extra  payments,  $7.70— or  nearly  double  legal 
interest.  This  is  usury,  unless  it  be  held  that 
the  expense  incurred  to  serve  the  business  of 
warehousemen  and  commission  merchants  frees 
the  contract  from  usury.  Can  this  be  done, 
when  the  facts  are  as  stated  by  Mr.  Romnn? 
"We  regulate  the  expense  after  the  money  is 
loaned." 

But,  under  the  facts  of  this  case,  could  Leh- 
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man,  Durr  &  Co.  have  reasonably  expected  the 
shipment  of  500  bales  of  cotton  from  the  Har- 
mons, Including  the  cotton  to  be  made  by  Jonu 
P.  Harmon?  They  did  business  with  John  F. 
Harmon  &  Son  in  1884,  and  with  all  of  them 
in  1885.  They  had  very  accurate  information 
as  to  the  means  of  these  persons.  In  January, 
1886,  Harmon  Brothers  were  not  able  to  meet 
their  past  liabilities,  and  Lehman,  Durr  &  Co. 
refused  to  lend  them  money,  or  to  do  business 
longer  without  security. 

Kespondents  were  reasonably  advised  that 
from  thirty  to  fifty  bales  was  the  extent  of  John 
F.  Harmon's  ability  to  ship.  From  w  hat  source 
was  the  500  bales  to  come,  which,  at  $40  per 
bale,  required  an  outlay  of  $20,000? 

Respondents  say  that  Harmon  Brothers  were 
to  buy  out  some  merchant  or  business  at  Union 
Springs.  But  how  were  they  to  buy  out  this 
large  business?  They  were  not  then  able  to 
pay  their  indebtedness  to  Lehman,  Diurr  &  Co. 
Their  father  was  to  mortgage  his  property  to 
obtain  a  loan  of  $5,000.  As  prudent  men, 
Lehman,  Durr  &Co.  reasonably  knew  that  the 
cotton  (500  bales)  would  not  be  shipped  unless 
they  furnished  the  money  to  buy  it  with.  No 
one  else  would  loan  them  the  money,  for  they 
were  under  mortgage,  and  in  debt  to  I^hman, 
Durr  &  Co.  The  commissions  to  be  paid  are 
in  excess  of  the  usual  rate  of  conmiissions 
charged  in  Montgomery. 

Whatever  view  we  take  of  the  transaction, 
we  are  of  opinion  that  the  contract  was  usuri- 
ous, which  required  commissions  and  storage 
of  cotton  not  shipped. 

The  greatest  difficulty  is  in  determining  the 
status  of  the  seventeen  bales  sent  to  respond- 
ents by  John  F.  Harmon  on  his  wagons.  This 
cotton  was  included  in  the  mortgagp,  and  the 
law  would  applv  its  proceeds  to  the  credit  of 
the  mortgage  debt,  unless  John  F.  Harmon 
has  by  some  act  waived  his  rijorht  to  have  it  so 
applied.  Mr.  Dorr  was  questioned  as  to  tliis 
cotton. 

Q.  The  negro  told  you,  didn't  he,  that  he 
came  from  Jonn  F.  Harmon's  plantation? 

A.  Oh  yes;  he  carried  the  cotton  to  the  ware- 
house. 

Q.  Didn't  he  say  he  came  from  J.  F.  Har- 
mon's plantation  ? 

A.  Well,  he  brought  cotton  from  Mr.  Har- 
mon's, is  about  the  way  he  stated  it. 

Mr.  Gunter  says  that  all  the  cotton  was 
shipped  in  the  name  of  Harmon  Brothers, 
and  for  these  seventeen  bales  refers  to  Exhi)>it 
D;  but  this  exhibit  evidently  refers  to  other 
cotton.  The  letter  of  October  8  states  that  the 
seventeen  bales  of  October  6  were  shipped  bv 
railroad,  for  which  Harmon  Brothers  held  biU 
of  lading.  The  other  cottons  mentioned  in 
Exhibit  D  do  not  satisfy  us  that  thev  were  the 
cottons  hauled  In  John  F.  Harmon  s  wngons. 
The  respondents'  testimony  is  not  satisfactory 
as  to  these  seventeen  bales  hauled  from  John 
F.  Harmon's  plantation,  and  we  presume  that 
they  had  reasonable  knowledfire  that  they  cnmo 
from  his  plantation.  Has  J.  F.  Harmon  lost 
the  right  to  have  this  cotton  applied  to  the 
mortgage  debt?  Respondents  say  tbnt  it  was 
received  in  the  name  of  Harmon  Brothers. 
Complainant  says,  in  his  deposition,  that  he 
sent  Lehman,  Durr  &Co.  twenty-four  bales  of 
cotton.     *'Sent  a  part  by  wagons,  ami  my  son 
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•ent  a  part  by  railwi^  from  Union  Springs.  I 
aent  seventeen  bales  by  wa^n,  for  which  they 
«ent  me  back  bills,  or  receipts,  marked  as '  Ex- 
hibits 0,  P,  Q,  R.' "  lliese  exhibits  are  dated 
September  80,  Octo])cr  18,  November  5,  and 
November  10,  extending  ever  a  term  of  five  or 
six  weeks.  All  of  them  are  for  cotton  on  ac- 
count of  Harmon  Brothers,  and  none  of  them 
«n  account  of  J.  F.  Harmon. 

Mr.  J.  F.  Harmon  testifies  th^a  some  of  his 
•cotton  had  been  shipped  from  Union  Springs 
by  his  son.  Why  does  he  hold  these  receipts 
-so  long,  and  make  no  objection?  and  why  per- 
mit  his  son  to  ship  a  part  of  the  cotton?  He 
may  have  been  mistaken  as  to  the  financial 
condition  of  his  sons.  He  may  have  had  the 
utmost  confidence  in  their  financial  ability  and 
integrity,  and  supposed  that  they  would  see  the 
mortgage  debt  paid.  We  cannot  tell.  But, 
havini;  consented  that  Harmon  Brothers  might 
use  the  cotton  for  their  own  benefit,  we  are  of 
opinion  that  Lehman,  Dun*  &  Co.  should  not 
suffer  by  reason  of  the  fact  that  the  cotton  was 
included  in  the  mortgage.  If,  however,  Leh- 
man, Durr  &  Co.  have  extended  no  further 
credit,  or  have  not  advanced  any  money  upon 
this  cotton  shipped  and  received  in  the  name 
of  Harmon  Brothers,  then  we  see  no  reason 
why  the  cotton  raised  on  the  plantation  of  J. 
F.  Harmon  should  not  be  applied  to  the  mort- 
gage debt. 

J.  F.  Harmon  identified  the  time  of  sending 
the  seventeen  bales  by  the  Exhibits  O,  P,  Q, 
R  Exhibit  R  is  a  receipt  for  five  bales,  and 
Is  dated  September  80,  1886;  Exhibit  P  is  for 
two  bales,  and  dated  October  12;  Exhibit  Q  is 
for  five  bales,  and  dated  November  5;  and  Ex- 
hibit O  is  for  five  bales,  and  dated  November  10, 

By  icfcrence  to  the  8t»ted  account  of  Leh- 
man, Durr  &  Co.,  it  will  be  seen  that  the  least 
•debit  of  Harmon  Brothers  was  for  the  payment 
of  their  check  for  $700  in  favor  of  the  Bullock 
County  Bank,  and  dated  October  9, 1886.  Har- 
mon Brothers  drew  no  money,  and  received uo 
-credit  from  Lehman,  Durr  &  Co.,  because  of 
the  two  bales  sent  to  them  October  12;  five 
bales  November  1;  five  bales  November  5;  and 
five  bales  November  10— identified  by  Patter- 
fion.  Garland  and  Covington.  As  to  these 
twelve  bales  sent  by  wagons,  Lehman,  Durr 
<&  Co.  have  been  no  more  damaged  or  injured 
by  the  receipt  of  this  cotton,  though  sent  in 
the  name  of  Harmon  Brothers,  than  if  the 
flame  had  been  sent  in  expressly  in  the  name  of 
J,  F.  Harmon,  with  the  directions  to  be  ap- 

£lied  to  the  mortgage  debt.  This  being  true, 
I  there  any  equitable  reason  why  the  proceeds 
of  the  twelve  bales  should  not  be  so  applied? 
As  for  the  seven  bales  shipped  by  his  son  from 
Union  Springs,  we  have  no  dates  given  us,  and 
cannot  say,  but  judge  from  the  account,  that 
this  shipment  preceded  the  cotton  sent  by  the 
'waeona. 

The  mortgage  provides  for  the  payment  of 
reasonable  attorneys'  fees  incurrea  in  the  col- 
lection by  foreclosure  of  the  mortgage  or  oth- 
erwise, and  we  regard  this  as  a  proper  charge. 
There  is  a  written  agreement  attached  to  tne 
answer,  and  signed  by  complainant's  solicitors, 
providing  that  respondents  may  be  ^ranted 
such  relief  as  the  facts  of  the  case  show  they  are 
entitled  to,  to  the  same  extent  as  if  set  up  in  a 
cross  bill,  and  relief  especially  prayed.    This 
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would  be  allowable  without  such  agreemendi 
McGuire  y.  Van  PeU.  65  AU.  845. 

.  The  decree  declared  that  the  defendants  were 
entitled  to  a  foreclosure  of  the  mortgage  for  the 
amount  of  the  note  and  interest,  and  to  reason- 
able Attorneys'  fees  for  services  rendered  in  the 
cause;  disallowed  their  claim  for  storage  and 
commissions  on  cotton  not  delivereti,  and 
charged  them  with  the  value  of  the  twelve  bales 
of  cotton  particularly  mentioned  in  that  opin- 
ion; and  ordered  a  statement  of  the  accounts  by 
the  register,  and  sale  of  the  land  by  him,  if  the 
amount  found  due  on  the  accounting  was  not 
paid  within  forty  days. 

From  this  decree  the  complainant  appealed 
and  assigned  as  error:  (1)  **  that  the  chancellor 
did  not  allow  him  all  he  claimed  in  his  bill;  (2) 
that  the  chancellor  did  not  allow  him  credit  for 
all  the  cotton  raised  on  his  plantation,  and  de- 
livered to  Lehman,  Durr  &  Co.;  (8)  that  the 
court  allowed  the  respondents  attorneys'  fees 
for  foreclosing  the  mortgage."  Cross  assign- 
ments of  error  were  also  made  by  Lehman, 
Durr  &  Co.,  because  the  chancellor  held  the 
contract  usurious,  and  refused  to  allow  them 
storage  and  commissions  on  the  cotton  not  de- 
liver^, as  liquidated  damages. 

Mewn,  Arrineton  A  OraJuun  and 
Watts  &  Sons  for  complainant. 

Mesgrs.  Tompkinst  Ijondon  A  Troy  and 
BHckellt  Semple  Sb  Ghinter  for  defend- 
ants. 

Somerrillet  /.,  delivered  the  opinion  of 
the  court: 

We  have  studied  the  record  and  the  able 
opinion  of  the  chancellor  in  this  case  with  grcut 
care  and  interest,  and  the  result  is  iliat  wc  ap- 
prove and  adopt  the  chancellor's  views  in  every 
respect  save  those  hereafter  noticed.  We  di- 
rect that  his  opinion  in  atenso  be  published  in 
the  report  of  our  decision. 

Both  the  testimony  and  the  ar^ments  of 
counsel  tend  to  show  that  the  inquiry  whether 
John  F.  Harmon,  or  Harmon  Brothers,  were 
principal  in  the, debt  to  Lehman,  Durr  &  Co. 
was  deemed  important  in  the  preparation  of  this 
cause.  We  confess  we  are  not  able  to  perceive 
its  importance.  But  if  we  concede  its  materi- 
ality, we  are  not  able  to  discover  its  bearing  on 
the  case  before  us.  It  is  manifest  that  the 
money  raised  was  intended  for  and  used  by 
Harmon  Brothers,  sons  of  John  F.  Harmon. 
It  is  equally  manifest  that  Lehman,  Durr  &  Co. 
refused  to  advance  to  Harmon  Brothers  on 
terms  less  binding  than  those  demanded  and 
acceded  to. 

The  terms  were  that  John  F.  Harmon  should 
give  his  note  conjointly  with  Harmon  Brothers, 
uiey  signing  as  a  firm  and  as  individuals,  and 
that  the  former,  J.  F.  Harmon,  should  execute 
the  mortgage  to  secure  a  compliance  with  the 
terms  of  the  note.  The  terms  were  acceded  to, 
and  the  monev  obtained  in  the  name  of  John  F. 
Harmon,  and  immediately  chedced  out  by  him 
in  favor  of  Harmon  Brothers. 

The  plain  import  of  all  this  is  that,  the  re- 
quirements of  I^hman,  Durr  &  Co.  hieing  ac- 
ceded to,  the  money  was  advanced  to  John  F. 
Harmon  as  principal  debtor,  on  the  condition, 
and  only  on  the  condition,  that  all  the  other 
sureties  and  securities  should  be  boimd  for  its 
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repayment  Lending  one's  name  by  accept- 
ance or  otherwise,  with  a  consequent  pledge  of 
primary  liability,  without  consideration  or  in- 
duoeiueot  other  than  a  spirit  of  accommoda- 
tioD,  is  not  infrequent  in  commercial  transac- 
tions. 

In  this  case  all  the  parties  were  bound  as 
principals  for  the  payment  of  the  money  to 
Lehman,  Durr  &  Co.  As  between  themselves, 
Harmon  Brothers  may  have  been  bound  to  in- 
demnify John  F.  Harmon  for  any  loss  he 
suffered.  And  while,  as  a  crop  lien,  under  the 
statute  once  of  force,  itis  po:>sible  the  facts  we 
have  been  considering  mi^ht  exert  some  influ- 
ence (on  this  question  we  intimate  no  opinion), 
considered  as  a  mortgage,  no  question  can  arise 
growing  out  of  the  relations  the  parlies  sustain 
to  each  other  under  the  facts  disclosed  in  this 
record. 

Lehman.  Durr  &  Co.  were  warehousemen 
and  commission  merchants  for  the  storasc  and 
sale  of  cotton  on  commission.  As  sudn  they 
controlled  a  considerable  amount  of  money, 
which  it  was  their  custom  to  advance  to  mer- 
chants and  planters,  as  a  means  of  increasing 
their  business.  Such,  it  was  shown,  was  the 
general  habit  and  custom  of  warehousemen  and 
commission  merchants  throughout  the  country. 
Their  plan  was  as  follows:  at  the  opening  of 
the  agricultural  season  they  advanced  to  their 
customer^  a  given  sum  of  money,  taking  their 
notes  for  repayment,  with  interest  from  date, 
the  payment  to  be  mad,e  on  some  specified  day 
during  the  next  coming  cotton  season. 

The  contracts  contained  the  following  addi- 
tional stipulations:  that  for  every  $10  so  ad- 
vanced, the  merchant  or  planter,  as  the  case 
might  be,  bound  himself  to  deliver  to  them  for 
storage  and  sale  on  commission  one  bale  of 
cotton.  And  to  the  extent  he  might  fail  to  d^ 
liver  the  number  of  bales  stipulated,  he  bound 
himself  to  pay  to  them,  as  liquidated  damages, 
storage  for  one  month,  and  commissions  for 
sellinflT,  the  same  as  if  the  cotton  had  been  re- 
cetved,  stored  one  month,  and  sold  by  them. 
These  additional  stipulations,  it  is  contended, 
are  in  their  nature  usurious;  and  it  is  further 
specially  contended  that  it  was  and  is  usurious 
under  uie  facts  of  this  case.  The  chancellor 
disallowed  these  cbarees,  holding  that  they 
were  usurious.  In  this  State,  following  the 
rulings  of  other  courts,  we  have  held  that  such 
contiacts  are  not  necessarily  and  per  9$  usu- 
rious. If  the  person  by  whom  the  money  is 
advanced  is  not  engaged  in  the  warehouse  or 
commission  business,  and  thus  has  no  occupa- 
tion which  can  be  promoted  by  a  compliance 
with  its  terms,  such  stipulation  is  but  a  cover 
for  unlawful  interest.  Uhlfelder  y.  Carter.  64 
Ala.  637. 

So,  if  the  advance  be  made  by  a  warehouse- 
man or  commission  merchant,  and  there  is  no 
reasonable  expectation  or  ground  for  believing 
that  the  customer  can  perform  the  stipulation, 
this  furnishes  the  requisite  evidence  that  com- 
pliance was  not  exp^sted,  and  renders  the  con- 
tract usurious.  On  the  other  hand,  if  in  enter- 
ing into  or  obtaining  such  promise  there  is  a 
reasonable  expectation  or  ground  for  believing 
that  such  contract  can  be  complied  with,  this 
lelieves  it  of  all  stain  and  imputation  of  usury, 
and  the  stipulation,  if  made  to  a  warehouseman 
or  com  mlGBion  merchant,  is  binding.    Dossier  v. 
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Mitchell,  05  Ala.  511;  Wooleey  v.  Jonee,  84  Ala^ 
88;  Pollard  v.  Baylors,  6  Munf.  433;  Cockle  v. 
Flack,  98  U.  S.  844  [28  L.  ed.  9491 ;  MatihewiY. 
Coe,  70  N.  Y.  889. 

The  testimony  in  this  case  is  very  clear  that 
there  was  no  ground  for  believing  that  John  F. 
Harmon,  the  mortfragor,  would  be  able  to  de- 
liver the  600  bales  of  cotton  the  contract  bound 
him  to  deliver.  He  could  have  had  no  reason* 
able  expectation  of  being  able  to  deliver  more 
than  one  tenth  of  that  quantity.  But  Harmon 
Brothers,  his  sons,  and  for  wliose  accommoda- 
tion and  use  the  money  was  obtained,  were 
shown  to  be  merchants  engaged  in  business; 
and  the  testimony  shows  that  they,  in  negotiat- 
ing the  advance,  represented  that  they,  in  their 
business,  would  handle  800  bales  of  cotton;  and 
whatever  Quantity  their  father  failed  to  deliver 
they  would  deliver,  so  as  to  complete  the  500 
bales.  This  was  sufficient  grouna  for  the  rea- 
sonable expectation  that  the  cotton  would  be 
delivered,  and  relieves  the  transaction  of  all 
imputation  of  usury  on  this  account 

The  stipulation  in  the  mortgage  to  provide 
suitable  storage,  etc.,  is  not  an  independent 
consideration,  to  uphold  a  promise  otherwise 
illegal,  or  without  consideration.  Such  service 
is  incident  to  all  liqes  of  business  or  employ- 
ment, and  on  its  face  indicates  nothing  which 
the  relation  itself  does  not  impose  as  a  duty. 
Vfeifer  v.  ildfer,  87  N.  Y.  164;  1  Walt,  Act.  & 
Def .  96. 

There  is  one  phase  of  this  contract,  however, 
which,  in  our  judgment,  stamps  the  transac- 
tion as  usurious.  The  evidepce  shows  that  the 
usual  charge  in  the  city  of  Montgomery  for 
selling  consigned  cotton  was  fifty  cents  per 
bale  where  no  money  was  advanced  by  the 
consignee.  The  price  stipulated  for  in  the 
present  contract  is  a  commission  of  1^  per  cent 
on  the  proceeds  of  sale,  which  will  aggregate 
from  sixty-seven  to  seventy-five  cents  per  bale, 
or  from  seventeen  to  twenty-five  cents  more  than 
their  usual  charge,  estimating  the  price  of  cot- 
ton at  from  nine  to  ten  cents  per  pound,  as  it 
was  shown  to  be  by  the  testimony.  It  is  sought 
to  legalize  this  charee,  which  is  from  84  to  60 
per  cent  more  than  the  price  of  fifty  cents,  by 
showing  that  it  was  the  customary  price 
cbarged  by  commission  merchants  for  selling 
cotton  where  they  advanced  money.  The 
service  to  be  performed  in  each  contingency  is 

Eredsely  the  same — ^the  sale  of  the  cotton.  It 
I  no  more  trouble  to  sell  when  money  has  been 
loaned,  than  when  no  money  has  been  loaned. 
The  thing  to  be  charged  for  is  the  service 
rendered  in  making  sale  of  the  article  con- 
signed. The  additional  charge,  therefore, 
from  80  odd  to  60  per  cent  for  the  service 
rendered  cannot  rest  on  consideration  of  the 
service.  There  is  nothing  to  support  it  but  the 
loan  of  the  money,  for  which  lawful  interest  is 
also  charged. 

Usury  \a  the  "  taking  more  for  the  use  of 
money  than  the  law  allows."  Wooleey  v.  Jonae^ 
84  Ala.  88,  91.  If  the  contract  is  UMun'>u.s,  no 
custom  can  legalize  it,  because  no  custom  is 
good  which  is  contrary  to  law. 

The  lender,  as  we  have  often  hold,  is  not 
prohibited  from  charging  an  extra  and  reason- 
able amount  for  some  incidental  service,  ex- 
pense or  risk,  additional  to  the  lawful  interest^ 
other  than  for  the  loan  of  money.    He  may 
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^arge  the  usual  slonfe  and  rcaaooable  com- 
mlMlOD  for  Belling  consigned  goods.  Jkmat  v. 
MileAOl,  6S  Ala.  611}  CockU  v.  Flack,  98  U.  B. 
844  [28  L.  ed.  949], 

He  maj  cliarjce  reasonable  comiulsaloii.  If 
engHged  in  tbe  buslnesB  of  a  commtsslon  mer- 
chant, for  accepting  bills  of  a  customer,  and 
providing  fuDdB  for  meeliug  sucb  bills.  This 
Is  B  compensation  for  the  service  rendered  in 
lending  bis  credit  and  raising  monej  to  meet 
the  debt  of  another,  as  in  Brown  v,  Harriton, 
17  Ala.  774,  and  cases  of  that  class;  Trotter  v. 
OuTtU,  19  Johns.  100,  10  Am.  Dec.  311. 

It  Is  not  the  case  of  cbai^iEig  an  additional 
bonus,  over  and  above  lawful  Inlerest,  for  the 
mere  use  of  ibe  money. 

We  conceive  the  law  to  be  that,  where  the 


:>nsigned.  In  addition  to  lawful  interest  for  the 
money,  and  baaed  on  no  incidental  service  to  be 
rendered  by  the  consignee,  the  so  called  "com- 
mission "  is  none  Ihe  leas  for  tbe  use  of  the 
money  because  called  by  another  name  than  in- 
lereat.  To  be  sustainea  as  lawful  and  rescue 
ibe  contmct  from  the  laiot  of  usury,  we  repeat, 
(his  additional  charge  must  be  shown  to  be 
based  on  some  seWue  rendered,  some  trouble 
encountered,  or  Inconvenience  sustained,  or 
risk  assumed  by  the  lender,  other  than  the  ad- 
vance of  money.  HtciTk  v.  Sperry,  8  Lea,  411, 
40  Am.  Eep.  47;  Davit  v.  Qarr.  6  N.  T.  124, 
OS  Am.  Dec.  895,  note  and  casescited;  Fanning 
T.  DunAam,  5  Johna.  Ch.  182,  9  Am.  Deo.  288. 
Tbe  charge,  moreover,  must  t«  fair  and  rea- 
sonable, ana  the  courts  will  scrutinize  It  with 
care,  if  suspicious,  with  the  view  of  probingils 
true  character.    If  it  purports  to  be  a  charge 


for  some  incidental  service  to  he  rendered  bj- 
the  lender  to  the  txirrower,  it  must  be  areaaon- 
able  charge,  adequate  to  the  service,  not  ei- 
travagant  or  eKcesdve,  at  the  risk  of  being 
pronounced  a  mere  cover  for  usury. 

The  appellees,  Lehman,  Duir  &  Co.,  were 
entitled  to  charge  lawful  interest  for  their 
money  loaned.  They  could  stipulate  for  the 
bona  fide  consignment  of  cotton  by  tbe  borrow- 
er, and  he  could  lawfully  agree  to  pay  rea- 
sonable storage  on  such  cotton,  in  view  of  the 
fact  that  the  consignees  weve  warehousemen 
engaged  in  the  cotton  business.  Thcj  coula 
also  charge  the  tisual  and  reasonable  price  for 
selling  cotton,  such  as  was  customary  auong 
commission  merchants  in  Hontgomerr-  But 
they  could  not  charge  one  price  for  this  serv 
ice  where  no  money  was  loaned,  and  a  la^er 

tirice  for  the  same  service  where  moaer  was 
oaned.  Thenectasary  inference  is  that  tne  ex- 
cess of  charge  was  not  for  the  service,  but  M  a 
bonus  for  the  use  of  the  money  additional  to 
lawful  intereat. 

From  the  prlnciplea  declared  above  it  neces- 
sarily follows  that  the  Harmons,  or  J.  F.  Har- 
mon, can  take  nothing  by  their  assignments  of 
error,  and  tbe  same  are  disaliowed.  In  the 
case  of  Lehman,  Darr  di  Co.  v.  Barmon,  the 
chancellor  erred  in  dlsaltowing  storage  and 
customary  commissions  of  fifty  cents  per  bale 
for  the  cotton  promised  to  be  deliverea  under 
the  contract.  To  this  extent  tbe  decree  of  ref- 
erence is  altered  and  amended;  and  tbe  register 
will  take  and  state  an  account  between  the  par- 
ties, and  report  the  same  to  the  Chancellor  wiUi 
all  convenient  speed.  All  other  questions  an 
reserved  for  dedslon  t^  the  Cbancdlor. 
Revened, 
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John  B0TT8  a  at.,  Appti., 
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e  ooiwolldatlon  of  aoonpo- 

r&tlon  witb  anottieor,  an  answer  aUe^mB  (hat 
(heoonsoUduJou  had  t>eea  made  and  ratlQed  by 
tlie  stooUiolden,  U  not  denied  will  not  be  «on> 
nrued  as  meanlns  that  the  stooktaolders  apply- 
BDted  tliereto,  wliere 


X  A  atoeUioldor  may.  wnhcmt  codsdUIiib  Om 
diieoton,  bring  an  aotkm  to  enjoin  them  teoa 
unlawfully  transferTlnff  the  stook  to  ■  oooaoli- 
dated  ooiporatloii. 

8l  A  elMiBe  In  the  eharter  of  ft  twHagOtm 
THtMinwir  that  It,  "In  matwas  dM  eiprn—d  b 
tlie  <&zteT,  shall  have  the  rlsbta  and  privilecea 
Cimnbed  to  Ibe  most  favored  turnpike  oompa- 
nleo,"  will  not  anthoriie  ■  oonocdidallaa  asamst 
tlie  oODBsatoI  the  stookboldera. 


panles,  or  by  legislative  reoormtloD  and  ratiflca- 

tion'  of  the  pmoeedlng.     Bishop  r.  Bralnerd.  SS 

280-,  Used  V.  N.  T.  etc  R.  Co.  «  Conn.  W; 


Bishop  V.  Bralnerd.  £8 
'.  etc  R.  Co.  «  Conn.  W; 
luhell  V.  Deods.WIU.  41S:  McAuley  v.  Columbus 
eto.  B.  Co.  88  m.  m  8ee  New  OHeans  Oasllebt 
Co.  V.  La.  LIffbt  &  Heat  Oo.  110  II.  B.  DM  (X>  L.  ed. 
SIB).  Where  a  statute  K>vea  a  oorpuratiun  power 
to  lonn  a  cwnsoUdatloii  with  eny  otber,  whatever 
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CWbetlier  or  not  ibiB  TdtglMwtare  ema 
amthortae  Hhm  conaolldatlon  of  »  eorpo» 
nbtioia  under  the  general  power  reaervea  to 
alter  or  annul  the  charter,  ft  oannot  db  so  when 
the  rights  of  stookholders  wiU  thereby  be  affected 
by  increasing  their  liability  as  sooh,  or  diminish- 
ing the  value  of  their  stock,  unless  the  consolida- 
tion is  made  by  the  unanimous  consent  of  the 
stockholders. 

(December  18, 1868.) 

APPEAL  by  plaintiffs,  from  a  judgment  of 
of  the  Circuit  Court  of  Shelby  County 
(De  Haven,  J.),  dissolving-a  temporary  injunc- 
tion,  in  a  suit  by  certain  stockholders  of  the 
Simpsonville  &  Buck  Creek  Turnpike  Com- 
pany, against  that  company  and  its  directors 
and  the  Simpsonville  &  Fisherville  Turnpike 
Company  and  its  directors  to  enjoin  a  consoli- 
dation oi  the  defendant  companies.    BevertecU 

The  case  is  fully  stated  in  the  opinion. 

Mr,  J.  O.  Gilbert  for  appellants. 

Mr,  J«  C  Boekaor  for  appellees. 

Pi7or»  J.p  delivered  the  opinion  of  the 
coort: 

The  appellants  are  members  as  stockholders 
of  the  Simpsonyille  &  Buck  Creek  Turnpike 
Company.  On  the  20th  of  February,  1884, 
the  Legislature  of  the  State  passed  an  Act  au- 
thorizing the  consolidation  of  the  corporation 
of  which  they  are  members  with  another  com- 
pany styled  the  "  Simpeonville  &  Fisherville 
Turnpike  Company."  The  appellants,  in  or- 
der to  prevent  a  consolidation  oi  the  two  com- 
S antes,  filed  Uieir  petition  in  equity  aeainst  the 
irectora  of  both  corporations,  and  against 
each  corporation,  asking  for  an  injunction 
preventing  the  merging  of  the  two  companies 
into  the  consolidated  company.  An  injimction 
was  granted,  and  afterwards  dissolved,  on  the 
answer  filed  by  the  defendants,  to  the  effect 
that  the  consolidation  had  been  made,  as  pro- 
vided by  the  Act»  by  the  two  IxMirds  of  directors, 
and  ratified  by  the  stockholders,  and  nothing 
remained  to  be  done  but  the  election  of  direct- 
ors for  the  consolidated  company.  The  ap- 
I)ellee  maintains  that,  this  answer  or  its  aver- 
ments not  being  denied,  a  dissolution  of  the  in- 
junction on  the  pleadings  necessarily  followed. 
The  Act  under  which  the  consolidation  was 
made  provided  that,  when  the  agreement  be- 
tween the  board  of  directors  of  each  company 
wa3  entered  into  and  ratified  by  a  majority  of 
the  stockholders  of  the  two  companies,  the 
consolidated  company  is  to  have  all  the  powers 


heretofore  enjoyed  by  both  companies.  The 
answer  nowhere  alleges  that  these  appellants 
ever  consented  to  the  consolidation;  and  the 
statement  that  it  was  ratified  by  the  stock- 
holders must  be  taken  as  the  act  of  the  majority 
and  not  the  whole.  The  stock  of  the  appeUants 
in  one  company  has  been  transferred  to 
another,  or  both  merged  into  one,  and  the 
court  will  not  imply,  from  an  averment  that 
it  was  ratified  by  the  stockholders,  that  it  was 
by  the  unanimous  consent  of  all;  for,  if  so,  it 
should  have  been  so  pleaded,  and  the  statement 
made  must  be  construed  as  meaning  that  a  ma- 
jority voted  for  the  consolidation;  in  other 
words,  that  the  provisions  of  the  Act  were  com- 
plied with. 

It  is  further  argued  that  these  stockholders 
have  no  right  to  maintain  the  action,  because  the 
suit  is  for  the  corporation  itself,  and  must 
therefore  be  Iwought  in  the  name  of  the  corpo- 
ration, or  some  legal  or  equitable  reason  given 
for  making  the  corporation  a  defendant  in- 
stead of  pmintifl.  We  do  not  understand,  in 
a  case  like  this,  that  the  stockholders,  or  any 
of  them,  are  denied  the  right  to  sue.  The  ac- 
tion of  the  board  of  directors  in  this  case  is  al- 
leged to  be  ultra  vires,  beyond  the  aulhoritv 
conferred  on  them  by  the  charter;  and  in  all 
such  cases  the  stockholder  may  bring  his  ac- 
tion without  consultiog  those  who  manage  the 
legitimate  afi^airs  of  the  corporation.  Tois  is 
the  rule  recognized  in  Hawea  v.  OoMand,  104 
U.  S.  450,  and  in  Shawhan  v.  Zinn,  79  Ey. 
800. 

Here  the  directors  are  attempting  to  transfer 
the  stock  of  these  appellants  by  a  majority  vote 
of  the  stockholders  to  a  corporation  of  which 
they  are  not  members,  or  to  blehd  the  stock  and 
make  one  corporation  out  of  both.  This  can- 
not be  done  without  the  consent  of  the  stock- 
holder, and  is  in  plain  disregard  of  bis  contract 
rights  when  he  becomes  a  member  of  the  cor- 
poration. There  is  no  authority  in  the  charter 
of  the  company  to  which  he  belongs  authoriz- 
ing a  consolidation  with  any  other  company; 
and  in  such  a  state  of  case  there  is  no  authority 
holding  that  his  property  or  rights  in  one  com- 
pany can  be  transferred,  agamst  his  will,  to 
another  company. 

The  clause  in  the  charter  that  the  company, 
"in  matters  not  expressed  in  the  charter,  shall 
have  the  rights  and  privileges  granted  to  the 
most  favored  turnpike  companies,"  will  not  be 
construed  as  affecting  rights  that  are  funda- 
mental, and  under  it  a  power  conferred  or  im- 


not  contemplated  by  the  charter,  or  are  prgceed- 
inir  to  apply  the  corporate  funds  to  any  other 
than  corporate  purposes,  or,  in  general,  if  they  are 
transcending  their  charter,  equity  will  interfere. 
In  such  cases  th^  court  may  grant  relief  at  the  suit 
of  a  single  stockholder,  llogers  v.  Lafayette 
Agricultural  Works,  68  Ind.  200;  2  Waterman.  Corp. 
019.  If  irreparable  mischief  to  his  interests  may 
ensue  meannme,  equity  will  administer  preventive 
Justice  uotU  such  time  as  the  will  of  the  body  of 
stockholders  can  t)e  aaoertalned.  Samuel  v.  Holla- 
day,  Woolw.  400:  Hawes  v.  Oakland,  104  (J.  8.  4fiO  (26 
L.  ed.  887).  When  he  resorts  to  such  proceedings  to 
protect,  not  simply  such  interests,  but  the  prop- 
erty and  rights  of  the  corporation,  against  the  ac- 
tion or  threatonod  action  of  third  parties,  thus  as- 
■nmlng  duties  properly  devolving  upon  directors, 
be  must  show  a  clear  breach  of  duty  on  their  part 
in  neglecting  or  refusing  to  act  in  the  matter.  2 
Waterman,  Corp.  020.  And  such  neglect  and  re- 
fusal must  not  be  simulated,  but  must  be  real  and 
persisted  in,  after  earnest  efforts  to  overcome  it. 
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Detroit  V.  Dean,  106  U.  8. 6S7  ^87  L.  ed.  800).  Yet  if 
it  be  shown  that  a  corporation  cannot  safely  be 
left  to  obtain  relief  in  the  usual  manner,  equity 
will  interfere  at  the  suit  of  a  stockholder  without 
proof  of  a  demand  upon  the  managing  agents  and 
their  wrongful  neglect  or  refusal  to  proceed. 
Finney  v.  Bennett,  vl  Oratt.  866;  Crumllsh  v.  8hen- 
andOHh  VaUcv  U .  Co.  28  W.  Va.  628.  On  a  bill 
by  a  stockholder  praving  a  preliminary  Injunction  % 
to  prevent  the  carrying  out  of  a  plan  for  the  incor- 
poration and  consolidation  of  several  Joint  stock 
associations,  which  plan  has  received  the  consent 
of  nearly  all  of  the  stockholders,  under  a  charter 
from  the  Legislature  and  asking  the  appointment 
of  a  receiver,  where  the  charges  of  fraud  made  in 
the  bill  appear  to  be  baseless,  and  it  appears  that 
no  harm  la  apt  to  ensue  to  anyone  from  allowing 
such  proceeding  to  go  on  according  to  the  plan— 
the  motion  for  an  iiijunctioo  and  the  appoinnnent 
of  a  receiver  pendente  UU  will  be  denied.  Mills  v. 
Hurd,  28  Fed.  Rep.  410. 
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Elied  that  will  compel  a  stockholder  to  abandoD 
is  contract  already  entered  into,  and  make  a 
contract  with  others  against  his  will.  The 
stock  in  the  one  company  may  be  wc'rth  great- 
ly more  than  the  stock  in  another  company, or, 
if  woith  the  same,  the  Joint  enterprise  might 
be  such  as  would  deter  the  stockholder  from 
taking  his  investment  from  one  company  and 
placing  it  in  a  joint  stock  company.  Mr.  Mor- 
awetz,  in  his  work  on  Private  Corporations, 
when  treating  of  the  consolidation  of  com- 
panies, £ays:  "  This  can  never  be  effected  with- 
out the  unanimous  consent  of  the  members  of 
each  company,  and  such  consent  cannot  be  in- 
ferred as  an  implied  condition  of  their  charter 
or  articles  of  association."  Section  107.  See 
note  to  the  left,  with  numerous  adjudged 
cases. 

Whether  a  consolidation  could  be  authorized, 
under  a  general  power  reserved  by  the  Legis- 
lature to  alter  or  annul  the  charter,  is  not  nec- 
essary to  be  decided.  It  is  certain  that  it  can- 
not Le  done  when  it  affects  the  rights  or  the 


stockholders  by  increasing  their  liability  as 
such,  or  diminishing  the  value  of  their  stock; 
and  with  such  a  nidical  chancre  the  burden 
would  be  placed  on  the  consolionted  company 
to  show  that  no  harm  could  bo  done  the  stock- 
holder entering  his  protest.  Whether  the  appel- 
lants would  be  injured  b^  this  change  does  not 
appear  in  this  record;  and  if  It  did,  this  court 
would  be  reluctant  to  hold,  in  the  absence  of 
authority  in  the  charter,whcre  one  has  become 
a  stockholder  in  a  turnpike  road  of  a  certain 
description,  and  for  a  certain  purpose,  that  the 
Legislature  could  unite  him  as  a  stockholder  in 
another  corporation,  and' for  other  or  addition- 
al objects  in  view  than  are  to  be  found  in  his 
original  contract.  In  so  doing  his  contract  is 
destroyed,  and  another  made  for  him,  against 
his  consent. 

In  our  opinion,  the  Act  of  consolidation  in 
this  case  is  void,  unless  made  by  the  unani- 
mous consent  of  the  stocklioldcrs. 

Judgment  reversed,  and  remanded  for  proceed- 
inge  eoneisteni  with  ihU  opinion. 


OREGON  SUPREME  COURT. 


George  A.  HARTMAN,  Seept. 

«. 
John  N.  YOUNG,  Appt. 

(..••Oreg.....) 

^Contested  eleetiont  eTldence.  It  is  a 

primary  rule  of  Bleotions  that  the  boilots  oonstl- 
'  tute  the  best— the  primary— evidenoe  of  the  In- 
tention and  choice  of  the  voters. 

{.'In  determining  a  contested  election  the 

evidence  of  the  ballots  actually  oast  will  contro] 
that  furnished  by  ttie  official  count,  provided  the 
ballots  have  been  preserved  and  protected  from 
tampering. 

t.  The  olHiTiftl  iMttMrng,  when  duly  certified,  are 
prima  facie  evidence  that  the  result  is  as  declared, 
but  such  return  or  canvass  is  never  conclusive, 
unless  made  so  by  statute.  Ab  a  quasi  record  it  Is 
entitled  to  the  presumption  of  regularity,  and  is, 
prima  faete,  of  its  integrity. 

4bBesteTideince.  As  between  ballots  shown  or 
admitted  to  be  the  identical  ballots  cast  by  the 
voters  and  such  offldal  count,  the  ballots  are  the 

•  best  evidence. 

S.Tlie  burden  of  proof  rests  on  the  plaintiff. 
He  must  establish  to  the  satisfaction  of  the  Jury 
or  trial  court  that  the  ballots  have  been  kept  in- 
tact, and  are  the  genuine,  identical  ballots  cast  at 
the  election;  otherwise,  theiy  will  receive  no  cre- 
dence, and  be  rejected  as  unworthy  of  credit. 

t.  Provisions  of  the  statute  for  the  safe  Iceep- 
Ing  of  baUots  are  treated  by  the  courts  as  direct- 
ory; and  when  it  is  shown  that  the  ballots  have 
been  securely  kept  and  preserved  mviolate,  they 
will  not  be  excluded  as  evidence  on  aocounc  of 
some  omission  to  comply  with  their  directions. 

7.  Recount*  Where  the  court  finds  that  the  ballots 
have  been  safely  kopt  and  preserved— that  no  one 
has  tampered  with  them,  and,  notwithstanding 
the  opening  of  the  box  for  the  purpose  stated, 
that  the  IntUota  were  the  genuine  and  identical 
ballots  cast  by  the  voters  of  South  Pendleton  pre- 
cinct—the  legal  conclusion  drawn  therefrom  by 

*Head  notes  by  Lord,  J. 
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the  trial  courts  via.:  that  **8uch  ballots  are  the 
best  evidence,  and  entitled  to  be  recounted.**  Is  in 
conformity  with  law,  and  such  as  it  pronounces 
on  that  state  of  facts. 

(December  19, 1888.) 

APPEAL  from  a  jud^pnent  of  the  Umatilla 
County  Circuit  Court,  in  favor  of  plaintiff 
in  a  proce^ing  to  contest  defendant's  right  to 
the  office  of  countv  clerk.    Afflrmed, 

The  facts  are  fully  stated  in  the  opinion. 

Meurs,  John  €•  Leasurot  Fred  "PwLge- 
Tustin  and  Richard  WiUlamst  for  appel- 
lant: • 

Some  fact  must  be  shown  tending  to  estab- 
lisb  the  fact  of  misconduct,  irregularity  or  rois> 
take,  before  the  court  is  warranted  in  ordering 
a  recount  of  ballots,  or  in  setting  aside  or  going 
behind  the  returns  of  the  canvassing  board. 

McCrary,  Elections,  g  280;  P^ple  v.  Litinff- 
9ton,  79  N.  T.  288;  &Oorman  y.  Biehter,  81 
Minn.  25. 

The  burden  of  proof  is  upon  the  plaintiff,  in 
a  case  like  this,  wlien  be  seeks  to  introduce  the 
ballots  in  evidence  to  overturn  the  official 
count,  to  show  affirmatively  that  the  ballots 
have  pot  been  tampered  with,  and  that  no  op> 
portunity  has  been  afforded  for  tampering  with 
them,  before  they  can  be  admitted  in  evidence. 

See  McCrary,  Elections,  S  277,  p.  247;  ^  278, 
p.  249;  People  v.  Burden,  45  Cal.  241;  Coglan 
V.  Beard,  05  Cal.  58;  Hudtton  v.  Sofomov,  19 
Kan.  177;  Kingeryyr,  Berry,  04  III.  520:  Cooley, 
Const.  Lim.  §  625;  People  v.  Uvinffstim,  19  N. 
Y.  290;  Newion  v.  Newell,  20  Minn.  529. 

Messrs,  D.  W.  Bailey  and  Ramsey  A 
Wafj^r*  for  respondent: 

The  fact  that  ballots  wore  in  the  custodv  of 
the  contestant  as  legiil  custodian  does  not  affect 
their  admissibility  as  evidence. 

Coglan  v.  Beard,  67  Cnl.  803. 

In  a  case  of  contest  the  ballots  are  the  pri- 
mary and  best  evidence  of  the  nimiber  of  votes 
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leoeived  'by  mj  candidate,  if  they  are  shown 
not  to  hare  been  tampered  with. 

Feople  Y.  Holden,  28  Cal.  188;  Goglan  y. 
Beardj  (16  Cal  SSiCoglan  v.  Beard,  67  Cal. 
306;  ffGorman  ▼,  ttiehter,  81  Minn.  25;  Dorey 
V.  Lunn,  81  Ran.  768;  PeopU  v.  Livirw$i<m,  79 
N.  T.  279;  Beynoau  ▼.  StaU,  61  Ind.  416; 
Du9(m  Y,  l%omp9on,  82  La.  Ann.  861. 

Ballots  are  common -law  evidence. 

PeopU  V.  lAtingstan,  79  N.  T.  286. 

Failure  to  seal  or  keep  them  as  required  by 
statute  does  not  necessarily  destroy  them  as 
evidence.  It  merely  weakens  their  force. 
Statutes  as  to  sealing  and  keeping  ballots  are 
directory. 

People  V.  LMngeUm,  79  N.  Y.  287;  People  v. 
Cieott,  16  Mich.  288;  Pradat  v.  Ramery,  47 
Miss.  24;  McCrary,  Elections,  f$  487, 488,489; 
BeynoUe  v.  Slate,  supra. 

It  was  incumbent  upon  the  contestant  to 
satisfy  the  court  below  that  the  ballots  had 
been  kept*  intact.  He  was  not  required,  how- 
ever, to  show  that  there  was  no  possibility  of 
tampering  with  them. 

Fiople  V.  Litfingston,  79  N.  Y.  290;  (/Oor- 
man  v.  Bkihter.  81  Min.,26;  Beynolds  v.  8laU, 
ettpra, 

Lordf  /.,  delirered  the  opinion  of  the  court: 
This  was  a  proceeding  under -the  provisions 
of  title  4,  diap.  14,  g$  2544-2:48,  Code,  Ores^., 
to  contest  the  right  of  the  defendant  to  we 
office  of  County  Clerk  of  Umatilla  County,  to 
which  be  was  declared  elected  by  the  board  of 
canvassers  of  said  county. 

In  substance,  the  facts  alleged  impeach  the 
correctness  of  the  returns  as  certified  in  the 
wrongful  and  erroneous  counting  of  the  votes 
of  South  Pendleton  precinct,  etc.,  whereby  the 
defendant  was  declared  duly  elected,  etc.  The 
answer,  after  making  the  usual  denials,  alleged 
affirmatively  and  separately  that  the  poll  book 
of  said  precinct,  signed  and  attested  as  re- 

auired  by  law,  was  certified  and  returned  to 
iie  plaintiff,  then  county  derk  of  said  county, 
showing  that  an  election  had  been  held  in  that 
precinct  at  the  date  therein  stated,  giving  the 
number  of  votes,  and  that  the  defendant  had 
received  the  malority,  etc.;  that  the  same  was 
duly  canvassed  by  the  board,  etc.,  and  that  the 
defendant  was  duly  elected  county  clerk  of  said 
county;  that  the  ballots  polled  at  said  election  • 
in  said  precinct  were  duly  enveloped  and  sealed, 
ns  required  by  law,  and  retumedto  said  county 
clerk,  etc.;  and  that  he,  being  then  and  there  a 
cnndidHte  for  the  office  of  county  clerk,  etc., 
after  be  bad  received  the  said  ballots,  enveloped 
and  sealed  as  aforesaid,  did  unlawfully  break 
the  seal,  and  remove  tlierefrom  the  said  balluts, 
etc.;  and  ever  since  the  same  have  been  in  the 
hands  of  said  plaintiff  in  a  loose  and  unpro- 
tected condition,  affording  an  opportunity  for 
changes  and  alterations  of  said  Iniliots;  and  on 
account  of  such  circumstances  the  said  ballots 
ouKht  not  to  be  recounted,  eta  The  reply  put 
in  issue  the  affirmative  matter  set  up,  and  the 
trial  proceeded  to  judgment  in  favor  of  the 
plaintiff. 

It  thus  appears  upon  the  issue  made  by  the 
pletidings  that  the  subject  matter  upon  which 
the  contest  is  liased  is  the  recount  of  the  vote 
of  South  Pendleton  precinct,  and  which,  ac- 
cording to  the  judgment,  if  allowable,  is  con- 
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elusive  of  the  right  of  the  parties.  For  the  de- 
termination of  the  question  presented  by  the 
record,  it  perhaps  would  haye  been  more  satis- 
factory to  the  court  if  counsel  for  the  defend- 
ant had  requested  the  court  below  to  make  Ita 
findings  fuller  in  respect  to  the  particular  facts 
upon  which  such  question  is  raised.  The  dif- 
ficulty, however,  seems  to  have  been  that  he 
acted  upon  the  hypothesis  that  the  evidence  as  to 
the  preservation  01  the  l>al]otsof  South  Pendle- 
ton precinct  failed  or  was  Incompetent  to  estab- 
lish their  identity  as  a  matter  of  law,  and  there- 
fore inadmissible;  when  the  only  way,  it  would 
seem,  that  the  question  which  he  seeks  to  have 
litigated  and  determined  can  be  raised  on  this 
record  is:  Is  the  judgment  and  legal  conclusion 
which  the  trial  court  draws  from  the  facts 
found,  such  as  the  law  pronounces?  It  will 
therefore  be  necessary  to  state  the  substance  of 
some  of  the  evidence  to  show  hereafter  that  it 
was  competent  and  admissible,  and  also  to  show 
there  was  evidence  tending  to  support  the  find- 
ings of  the  trial  court  in  the  particular  ques- 
tioned by  this  record. 

The  eyidence  certified  to  us  in  the  record 
discloses  that  the  poll  book,  the  ballot  box,  and 
the  ballots  thercm,  of  South  Pendleton  pre- 
cinct, were  duly  delivered  to  the  clerk  after 
the  election;  and  the  ballot  box,  accoi-dins^  to 
the  testimony  of  Mr.  Watron,  one  of  the  juoges 
of  the  election,  "was  sealed  over  the  slit  on  the 
top  with  my  name  on  it,  and  had  two  strips  of 
paper  around  it,  both  sealed  .  .  .  The  box 
could  not  be  opened  without  tearing  the  papers 
off;"  that  the  contestant,  who,  as  county  clerk, 
received  the  poll  book  and  ballot  box' of  said 
precinct,  and  the  key  to  the  box,  on  the  6tb 
day  of  June,  and  kept  the  box  in  the  vault  in 
tLe  condition  as  delivered  until  the  12th  day 
of  that  month,  when  he  took  it  from  the  vault 
and  carried  it  into  the  main  office,  where  the 
vole  was  being  canvassed,  and  in  the  presence 
of  the  other  two  members  of  the  board,  and 
several  other  persons  who  were  present  and 
overlookinff  the  canvass,  and  opened  it  for  the 
purpose  01  finding  the  poll  book,  on  the  as- 
sumption that  it  was  locked  up  in  the  box,  as 
was  the  case  in  some  of  the  other  precincts; 
that  he  only  raised  up  the  Mlots,  and,  seeing 
that  the  poll  book  was  not  there,  immediately 
returned  them  into  the  ballot  box,  and  rclocked 
it,  and  that  soon  after  he  found  the  poll  book 
in  the  vault,  where  he  had  depositea  it  when 
handed  to  him  by  Mr.  Watron;  that  the  ballot 
box  and  its  contents,  so  locked,  but  not  re- 
sealed,  were  returned  to  the  vault,  which  was 
made  of  brick,  with  iron  doors,  and  which 
stood  cpen  during  the  day;  and  that  no  one 
had  a  key  to  the  ballot  box  but  himself;  and 
that  he  and  his  deputy  had  a  key  to  the  vault; 
that  various  persons  were  permitttu  to  ^o  ijto 
the  vault,  such  as  he  knew,  and  remam  one 
and  two  hours;  that  the  box  remained  on  the 
shelf  in  the  vault  until  called  for  by  this  pro- 
ceeding, undisturbed;  and  that  it  had  been 
kept  by  him  safely,  and  had  not  been  exposed 
to  the  public,  or  been  tampered  with;  and  that 
the  box  had  never  been  opened  excCi  t  as  stated, 
or  in  the  possession  of  anyone  except  himself; 
and  that  the  contents  of  the  box  were  tiie 
same  as  when  he  received  it. 

Substantially  upon  this  evidence,  the  tria| 
ooun  found  **  that  it  appeared  to  the  satisfao- 
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tion  of  the  court,  and  that  affirmatively  on 
part  of  the  contestant,  Georce  A.  Hartman, 
that  the  8aid  ballots  of  South  Pendleton  pre- 
f.inct  for  Umatilla  County  have  been  kept 
safely  by  himself,  the  custoclian  of  the  same  as 
by  law  provided;  that  said  ballots  have  not 
been  exposed  to  the  public,  or  handled  by  un- 
authorized persons,  and  have  been  identified  as 
the  ballots  cast  by  the  voters  of  said  South 
Pendleton  precinct  on  June  5,  1888;  and  have 
been  preserved  intact;  that  the^  are  genuine, 
and  have  not  been  tampered  with;  that  they 
have  been  kept  in  the  vault  of  the  clerk's  office 
of  said  county  and  State,  locked  in  the  ballot 
box  of  said  precinct,  since  their  delivery  into 
the  custody  of  said  Hartman,  county  clerk  of 
said  county  and  State,  on  June  5,  1888,  con- 
tinuously, until  the  canvass  of  the  votes  on 
June  12,  1888,  when  said  box  was  removed 
into  the  clerk's  office  of  said  county,  and  for 
the  purpose  of  flndins  the  poll  book  of  said 
precinct,  and  then  and  there  unlocked  in  the 

gresence  of  the  board  of  canvassers,  and  the 
allots  therein,  tied  together  in  one  package, 
as  such  said  package  were  lifted  up  and  out  of 
said  box  by  said  Hartman,  and  by  him  at  once 
returned  into  said  box,  and  the  said  box  was 
relocked  in  the  presence  of  said  board,  and 
upon  the  conclusion  of  said  canvass  the  said 
box  and  ballots  so  locked  therein  were  returned 
to  the  said  vault  by  said  Hartman,  where  it 
and  said  ballots  have  remained  continuously 
since  said  date  until  removed  therefrom  on  the 
trial  of  this  action  on  July  16,  1888."  And  as 
a  conclusion  from  such  facts  finds  "that  as 
such  ballots  of  said  precinct  they  are  entitled 
to  be  admitted  as  the  best  evidence,  and  re- 
counted," etc. 

From  this  statement  it  becomes  apparent 
why  counsel  for  defendant  is  aoxious  to  reach 
the  evidence  by  his  exception,  and  have  the 
court  pass  on  its  admissibility  as  a  matter  of 
law;  or,  failing  in  that,  that  me  court  shall  re- 
gard and  treat  the  proceeding  under  the  stat- 
ute to  contest  the  election  in  the  nature  of  a 
suit  in  equity,  so  that  the  court  may  examine 
the  evidence  and  tiy  the  case  dt  now.  Upon 
this  last  proposition  it  Is  sufficient  to  say  that 
the  proceeding  under  the  statute  is  to  be  tried 
as  an  acUon  at  law  without  the  Intervention  of 
a  jury;  and  it  may  be  said  that  in  all  cases 
where  the  object  of  the  action  is  to  determine" 
the  right  to  an  elective  office,  whether  under 
the  statute  or  by  an  action  in  the  nature  of  quo 
varranto,  the  mdlots  actually  cast  by  the  vot- 
ers are  the  original  evidence  of  the  result  of 
the  election. 

The  remaining  question  suggested  is  that  the 
ballot  box  and  its  contents  were  not  admissible 
in  evidence,  for  the  reason  that  they  have  not 
been  properly  kept,  or  so  kept  as  to  preclude 
opportunity  for  tampering  with  the  ballots. 
The  contention  is  that  the  facts  in  evidence  so 
impeach  and  discredit  the  eenuineness  of  the 
ballots  admitted  by  the  court,  and  recounted, 
as  to  destroy  their  character  as  the  best  evi- 
dence, and  therefore  it  was  inadmissible  to  re- 
count them,  because  the  official  count  as  de- 
clared, under  the  circumstances,  was  the  better 
evidence,  and  should  control  in  determining 
the  result. 

It  is  admitted  that,  in  determining  a  contest- 
ed election,  the  evidence  of  the  ballots  actually 
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cast  will  control  that  furnished  by  the  official 
canvass,  provided  the  ballots  have  been  duly 
preserved,  and  protected  from  the  reach  of  any 
unauthorized  intermeddling  or  tampering;. 
But  it  is  insisted,  unless  it  is  made  to  ailirraa- 
tivelv  appear  that  the  ballots  have  been  so 
carefully  kept  and  prote<5ted  as  to  place  their 
identity  beyond  all  reasonable  doubt,  they 
ought  not  to  be  allowed  to  overturn  the  official 
count;  hence,  it  is  earnestly  urged  that  where 
the  evidence  in  the  record  discloses  that  the 
ballots  have  not  been  kept  and  protected  with 
that  vigilant  care  which' the  law  contemplates, 
or  where  they  have  been  so  exposed  as  to  affoid 
such  opportunity  for  handling  or  tampering 
with  them  as  to  cast  suspicion  on  their  purity, 
tbev  lose  their  character  as  the  best  evidence, 
and  are  not  to  be  relied  on  in  determining  the 
result  of  an  election,  and  therefore  ought  not 
to  be  admitted  to  overturn  the  official  count. 

At  the  outset  it  may  be  said  that  the  official 
return  or  canvass,  when  duly  certUied.  is 
prima  facie  evidence  that  the  result  is  as  de- 
clared. As  ajrainst  ballots  not  properly  kept, 
and  the  identity  of  which  is  not  shown,  such 
official  canvass,  although  secondary,  is  the  bet- 
ter evidence.  But  the  official  canvass,  unless 
made  so  by  statute,  is  never  conclusive.  As  a 
quasi  record  it  is  entitled  to  the  presumotion 
of  regularity  and  prima  facie  evidence  of  the 
integrity  of  the  result  of  the  election  as  de- 
clared. But  as  between  ballots  shown  or  ad- 
mitted to  be  the  identical  ballots  cast  by  the 
voters  and  such  official  count,  the  ballots  are 
the  best  evidence.  "It  is  a  primary  rule  of 
dections  that  the  ballots  cons.titute  tuc  best— 
the  primary— evidence  of  the  intention  and 
choice  of  the  voters."  Rndeon  v.  Solomon,  19 
Kan.  177;  Reynolds  v.  8taU,  61  Ind.  428;  Mc- 
Crary,  Elections,  291,'480;  Cooley,  Const.  Lun. 
625. 

When,  therefore,  it  Is  shown  to  the  satisfac^ 
tion  of  the  court  that  It  has  before  it  the  iden- 
tical ballots  cast  by  the  voters,  as  between  the 
ballots  themselves  and  canvass  of  ballots  by 
the  election  officers,  the  ballots  are  controlling. 
To  show  that  they  are  the  genuine  ballots  cast 
by  Uie  voters,  any  evidence  tending  to  show 
that  they  have  been  so  kept  and  protected  from 
tampering  as  to  place  thehr  identity  beyond 
reasonab^  doubt  is  admissible. 

The  burden  rests  on  the  plaintiil.  He  must 
establish  to  the  satisfaction  of  the  court  or  Jury, 
as  the  case  may  be,  that  the  ballots  are  the  gen- 
nine  ballots  cast  at  the  election;  otherwise,  they 
will  receive  no  credence.  When  the  ballot  box 
and  the  ballots  therein  of  South  Pendleton  pre- 
cinct were  produced  and  offered  in  evidence, 
if  it  was  shown  that  they  had  been  properly 
kept  and  protected,  as  the  law  reouired,  the^' 
were  the  best  evidence.  On  the  other  hand,  if 
it  was  shown  that  they  had  not  been  kept  or 
protected  with  tliat  zealous  care  which  the 
statute  contemplates,  or  so  as  to  preclude  op- 
portunity for  mtermeddlinir  with  them,  they 
are  the  weakest  and  most  unreliable  evidence. 
But  this  only  goes  to  the  credibility  of  such  ev- 
idence, and  not  to  its  competency.  Evidence 
may  be  extremely  weak^  and,  in  fact,  as  against 
other  evidence,  entitled  to  no  credit,  yet  that 
docs  not  affect  its  admissibility.  The  weight 
to  be  given  to  the  evidence,and  itii  admissibility, 
arc  diverse  matters. 
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hkFlBopUY.  LMngam,19Il. T.  288,  Chureh 
Ok.' J.,  laid:  ^'Although  it  must  be  conceded 
Uiat  t}ie  security  of  tbe  boxes  was  not  made  so 
perfect  as  to  preclude  Uie  possibility — and  even 
some  probability — ^tbat  access  migbt  have  been 
bad  to  them  for  improper  purposes,  yet  I  do 
not  think  tbe  judge  would  have  been  Justified 
in  docidlng  as  a  matter  of  law  that  they  had 
not  I)een  preserved  inviolate,  and  withdrawing 
the  question  from  the  Jury."  And  again: 
"Thebtatute  requires  the  iSallot  boxes  to  be 
preserved  undisturbed  and  inviolate,  and  it  is 
iucumbent  on  the  party  offering  the  evidence 
to  show  that  they  had  been  so  kept,  not  be- 
yond a  mere  possibility  of  interference,  but 
that  they  were  intact  to  the  satisfaction  of  the 
jury.  The  burden  .was  on  the  relator  to  sat- 
isfy the  Junr  that  the  boxes  had  remained  in- 
violate. The  rettims  are  the  primary  evidence 
of  the  result  of  an  election.  They  are  made 
immediately  upon  canvassing  the  votes,  and 
the  votes  are  canvassed  at  the  close  of  the  polls 
in  public,  and  presumably  in  the  presence  of 
the  friends  of  both  parties  .  .  .  After  tbe  elec- 
tion it  is  known  Just  how  manv  votes  are  re- 
quired to  change  the  result  The  ballots  them- 
selves cannot  he  identified;  they  have  no  ear- 
marks. Everything  depends  upon  keeping  the 
ballot  boxes  secure,  and  the  difficulty  of  doing 
this  for  several  months  in  the  face  of  tempta- 
tion and  opportunity,  requires  that  the  utmost 
scrutiny  and  care  should  be  observed  in  receiv- 
ioff  tbe  evidence,  etc  Every  consideration  of 
public  policy,  as  well  as  the  ordinary  rules  of 
evidence*  require  that  the  party  offering  this 
evidence  should  establish  the  fact  that  the  bal- 
lots are  genuine.  It  is  not  sufficient  that  a 
mere  promtbility  of  security  is  proved,  but  the 
fact  must  be  shown  with  a  reasonable  degree 
of  certainty.  If  the  boxes  have  been  rigor- 
ously preserved,  the  ballots  are  the  best  and 
highest  evidence,  bat  if  not,  they  are  not  only 
the  weakest,  but  most  dangerous,  evidence. 
The  JuiT  might  not  be  satiifl^  with  the  proof 
of  Identity,  and  yet  be  unable  to  find  from  the 
evidence  that  actual  tampering  or  fraud  had 
been  committed." 

In  the  same  case  in  18  Hun,  82,  the  court 
says:  "If  the  ballots  voted  at  any  election  are 
produced  on  the  trial  of  a  cause  uke  this,  they 
are  the  very  best  evidence  of  the  result  of  the 
election.  Of  course  the  Jury  must  be  satisfied 
of  their  inviolate  preservation;  otherwise,  they 
will  receive  no  credence^  but  that  does  not  af- 
fect their  competency.  "* 

Judge  Cooley  savs:  'If,  however,  the  bal- 
lots have  not  been  kept  as  required  by  law,  and 
surrounded  hv  such  securities  as  the  law  has 
prescribed  with  a  view  to  their  safe  preserva- 
tion as  the  best  evidence  of  the  election,  it  would 
seem  that  they  should  not  be  received  in  evi- 
dence at  all;  or,  if  received,  that  it  should  be 
left  to  the  Jury  to  determine  npon  all  the  cir- 
cumstances whether  they  constitute  more  re- 
liable evidence  than  the  inspector's  certificate, 
which  is  usually  prepared  at  the  close  of  the 
election,  and  npon  an  actual  count  of  the 
ballots  as  then  made  by  the  officers  whose  duty 
it  is  to  do  so.  Cooley,  Const  Lim.  625.  Feopie 
V.  Saekett,  14  Mich.  820;  JPleople  ▼.  Oieott,  16 
Mich.  288. 

Acoordinfftothe  decisions  it  is  manifest  that 
in  aproceecQng  of  this  nature  the  ballots  are 
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receivable  in  evidenice  for  the  purpose  of  con- 
troverting the  official  count  and  ascertainhig 
the  actual  result  from  the  vote  cast,  and  thatu 
is  for  the  Jurv  or  trial  court,  as  the  case  may 
be,  to  determme,  from  all  the  facts  and  circum- 
stances going  to  show  that  the  ballots  have 
been  preserved  inviolate,  whether  they  are 
more  reliable  than  the  official  count.  Of  course 
the  Jury  must  be  instructed,  or  tbe  court  guid- 
ed by  the  principle  of  law  that,  unless  it  is 
proved  that  the  ballots  are  genuine — the  iden- 
tical ballots  cast—they  should  be  rejected,  and 
not  allowed  to  overturn  the  result  as  declared 
by  the  official  count. 

As  a  consequence,  the  ballots  and  the  proof 
of  their  identity  was  competent  evidence,  and, 
if  competent,  it  was  admissible.  The  credibil- 
ity and  weight  to  be  attached  to  evidence  is 
usually  for  the  Jury,  or  the  trial  court,  when  it 
is  exercising  the  Jury  function;  and  if  it  is  sat- 
isfied from  the  evidence  produced  that  the  bal- 
lots have  been  preserved  intact  and  inviolate, 
the  court,  governed  by  the  law  which  makes 
them  in  sucn  case  the  best  evidence,  would  re- 
count the  ballots;  otherwise,  th^  would  re* 
ceive  no  credence,  and  be  rejected  in  determin- 
ing the  result 

It  may  be  admitted  that  the  question  is  not 
free  from  doubt,  and  apparently  there  is  some 
conflict  in  the  practice;  yet  we  have  reached 
the  conclusion — not  without  much  hesitation, 
it  is  true — that  there  was  such  a  showing  as  to 
the  safe  keepinff  of  the  ballots;  that  they  were 
competent  evi&noe  to  go  to  Uie  trial  court  to 
determine  as  a  matter  of  fact  npon  all  the  cir- 
cumstances whether  they  had  been  so  kept  as  to 
preserve  their  identity,  and  to  render  them 
more  reliable  evidence  than  the  official  count 

It  seems  to  us,  however,  the  better  and  more 
proper  way,  especially  in  proceedings  to  con- 
test an  election  under  the  statute,  to  reach  the 
question  sought  to  have  decided,  is  to  inquire 
whether  upon  the  facts  found  by  the  trial  court 
the  conclusion  to  which  it  has  come,  viz. :  *'The 
ballots  are  ^e  best  evidence,  and  entitled  to  be 
recounted,"  is  such  as  the  law  pronounces.  To 
do  this  tbe  flndinn  should  have  been  fuller,  and 
ought  to  have  induded  the  facts  that  the  ballot 
box  was  delivered  to  its  legal  custodian,  sealed; 
tiiat  the  poll  book  was  delivered  to  him  also, 
and  deposited  in  the  vault;  that  the  box  was 
opened  for  tbe  purpose  stated,  and  relocked, 
and  so  returned  to  the  vault;  and  that  his  dep- 
uty and  other  persons  had  access  to  the  vault. 
Adding  these  facts  to  those  already  found,  and 
which,  upon  suggestion,  the  cotirt  would  have 
no  doubt  includ^in  its  findings,  would  there  be 
error  in  the  conclusion  already  drawn  upon  the 
facts  as  thus  presented  by  tbe  findinff? 

The  assumption  on  the  argument  is  that  the 
box,  when  returned  to  the  vault  duly  relocked, 
but  not  resealed,  created  such  an  opportunity 
for  tampering  as  to  invite  outrage  with  almost 
perfect  immunity  against  discovery;  that  open- 
ing the  box  when  the  poll  book  was  in  the 
vault  was  without  excuse,  and  an  unlawful  act, 
committed  by  the  contestant,  whereby  he  made 
for  himself  and  his  frienrls  an  opportunity  to 
intermeddle  with  the  ballots  without  detection, 
which  the  law  had  not  given  to  him,  but 
was  desiiped  to  prevent;  and  that  such  a  con- 
dition of  &ctB  as  shown  by  the  findings  is  in- 
consistent with  that  safe  keeping  which  the 
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law  contemplates  as  sufficient  to  identify  tLo 
ballots  and  authorize  t!)em  to  be  rcrounted. 

Counsel  savs:  "Wben  be  broke  tbe  bond  of 
secrecy  wbicb  the  law  bad  placed  around  that 
ballot  Dox,  why  did  he  not  then  and  there,  in 
the  presence  oi  other  members  of  the  board,  re- 
aeal  it,  and  in  such  a  way  as  that  its  purity 
could  not  be  qjuestioned?  The  trouble  with 
this  argument  is  that  it  is  based  on  the  suppo- 
sition that  the  law  directs  and  requires  tbe 
ballot  box  to  be  sealed,  when  it  only  requires 
the  ballots  to  be  enyeloped  and  sealed  and  de- 
posited with  the  clerk. 

It  may  be  admitted  that  it  was  tbe  duty  of 
tbe  plaintiff  as  its  legal  custodian  to  safely 
keep  and  preserve  the  box  and  its  contents;  and 
that  any  act,wbetbcr  done  by  himself  or  others, 
which  disturbed  or  violated  tne  safeguard  which 
the  law  had  thrown  alx)ut  it,  ought  at  least  to 
find  its  Jujitification  in  the  particular  circum- 
stances which  rendered  such  act  necessary,  and 
be  supnlemcnted  by  the  doing  of  such  things 
as  to  place  it  in  itatu  quo^  or  find  its  equiva- 
lent in  the  sense  of  the  law  for  that  purpose. 
But  sealing  the  box  is  but  one  of  the  safeguards 
which  law  has  thrown  about  tbe  ballot,  be- 
si  ies  tbe  cases  shown,  when  by  arts  of  omis- 
Bion  or  commission,  through  inadvertence  or 
mistake,  it  sometimes  happens  that  tbe  poll 
book  is  depof^iled  in  the  ballot  box,  or  the  re- 
turns inclosed  in  the  envelope  among  the  bal- 
lots, and  it  becomes  necessary  to  procure  them 
to  make  the  canvass  of  votes,  and  the  box  is 
opened,  or  the  envelope,  as  the  case  may  be, 
such  acts  or  omissions  are  treate<l  as  irregular- 
ities; and  the  provisions  of  the  law  in  icspoct 
thereto  are  directory  only,  and  will  not  defeat 
the  ballots  as  original  evidence,  provided  they 
are  propeily  accredited,  and  have  been  safely 
kept,  and  preserved  inviolate. 

In  IlvtUon  V.  holomon,  19  Knn.  180,  the  bal- 
lot box  was  unlocked  for  the  purpose  of  taking 
out  the  poll  book,  and  under  the  facts  the  court 
regarded  the  opportunity  for  tampering  with 
the  ballots,  and  discrediting  them  as  too  slight 
for  serious  consideration. 

In  (/Oannan  y.  Ri'chter,  81  Minn.  29,  16  N. 
W.  Rep.  416,  the  ballots  were  not  envoloped 
and  sealed,  as  required  bv  section  88,  and  for 
this  reason  it  was  churned  that  they  were  inad- 
missible. But  the  court  says  "that  the  provis- 
ions of  this  section  are  n^erely  directory;  and 
that  where  It  is  clearly  and  satisfactorily  proved 
that  the  ballots  have  been  kept  intact  and  in- 
violate, in  the  same  condition  as  when  counted 
by  the  Judges  of  election,  ihey  are  admissible 
in  evidence,  ah  hough  not  sealed  up  in  en- 
velopes, as  required  by  statute."  And  further, 
that  the  triat  court,  "being  satisfied  of  the  gen- 
uineness of  these  ballots  bc^yond  a  reasonable 
doubt,  have  admitted  them,"  and  that  "cer- 
tainly we,  acting  as  an  appellate  court,  cannot 
•ay  tney  erred. 

In  JJorey  v.  14/nn,  81  Kan.  760,  8  Pac.  Rep. 
657,  the  ballots  were  wrongfully  opened  and 
counted  by  tbe  city  council  as  a  canvassing 
board,  and  they  remained  with  the  city  cleik 
when  they  should  have  been  placed  in  the  cus- 
tody of  the  county  cli'ik;  and  yet,  as  "The  evi- 
dence and  findings  of  the  couit  below  show 
that  the  ballots  in  this  case  were  never  tampered 
with  in  any  Uianiier  except  as  already  stated," 
the  court  says    "The  ballots  were  ideutified  be- 
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yond  all  reasonable  doubt,"  and  as  a  cons^^- 
quence  entitled  to  be  recounted  as  the  best*  ovl- 
dencc 

In  Patten  v.  Florence,  88  Kan.  601.  17  Pac. 
Rep.  177.  the  poll  book  was  placed  undercover, 
ana  sealed,  except  that  it  waa  inclosed  in  an  en- 
velope or  package  with  the  ballots,  etc.,  and 
the  court  treated  the  matter  under  tbe  facts  as 
an  irregularity,  and  not  fatal  to  the  proceeding. 

The  obiect  of  all  such  provisions  is  to  secure 
tbe  safe  keeping  of  the  ballots,  so  that  they 
may  be  easily  identified  in  case  they  need  to  l>e 
resorted  to  in  some  Judicial  inquiry;  and  if  they 
have  been  safely  kept,  and  protected  from  any 
tampering,  the  chief  object  of  the  law  is  sub- 
served, although  omissions  or  irregularities 
may  have  occurred,  such  as  we  have  adveitcd 
to.  The  ballots  are  the  best  evidence  of  the 
will  and  choice  of  the  yotprs;Tind  if  it  is  shown, 
or  the  facts  find,  that  they  have  been  securely 
kept,  and  preserved  inviolate,  they  arc  endtied 
to  be  recounted,  that  the  will  of  the  electors 
may  be  carried  into  effect,  and  allowed  to  pre- 
vail. 

Nor  is  there  anything  in  Kingeryv.Brrry, 
relied  upon  by  counsel,  inconsistent  therewith. 
The  court  says:  "The  ballots  may  have  been 
tampered  with.  There  is  not  full  proof  that 
they  were  not.  There  was  a  motive  for  sucb 
tampering,  at  least  upon  tbe  part  of  the  appel- 
lee, if  not  others  engaged  with  nim.  The  w  rong 
doer  should  not  be  allowed  to  profit  by  his  viola- 
tion of  the  sanctity  of  the  ballot  box.  lie  might 
do  so  were  these  ballots  to  be  received  as  the  iden- 
tical ones  cast  by  the  voters. "  94  III.  630.  But 
it  is  to  be  noted  in  this  case  that  "Tlie  court  was 
not  sure  that  it  had  liefore  it  the  identical  bal- 
lots which  were  deposited  by  the  voters,"  and 
hence  applied  the  rule  which  the  law  declares 
in  such  case — where,  by  intermeddling,  sus- 
picion is  brought  on  their  purity,  they  are  not 
to  be  regarded  as  the  best  evidence,  and  enti- 
tled to  l^  recounted  as  against  the  official  can- 
vass 

In  P&fJDdl  V.  Holman  (Ark.)  6  8.  W.  Rep.  508, 
the  court  found  that  after  tbe  vote  had  been 
canvassed  and  abstracted  by  the  clerk  as  re- 
quired l)y  law,  the  btillots  were  placed  for  about 
one  week  in  the  library  room  adjoining  the 
clerk's  office,  and  that  this  was  an  unsafe  and 
exposed  place,  which  afforded  opportunity  for 
them  to  be  tampered  with,  and  as  a  conclusion 
from  these  facts  finds  the  ballots  are  unworthy 
of  credit  as  evidence.  In  commenting  upon 
this  conclusion  being  such  as  t  he  law  pronounces 
upon  the  facts  found,  the  court  says:  "The  au- 
thorities are  abuudant  that  where  ballots  have 
been  so  exix)sed  as  to  have  afforded  opportu- 
nity to  be  tampered  with,  and  have  not  been 
guarded  with  tijai  zealous  care  which  will  con- 
travene all  suspicion  of  substitution  or  change, 
they  lose  their  presumptive  purity,  and  are  no 
longer  to  be  relied  on  as  evidence  in  a  contest 
of  judicial  incjuiry  as  to  the  result  of  an  elec- 
tion." McCrary,  Elections,  293;  Cooley,  Const. 
Lim.  625.  Hence  the  court  says,  with  refer- 
ence to  the  bHilols,  uiM)n  the  facts  found,  that 
the  trial  court  pronounced  the  judgment  of  the 
law  v^hen  ii  declared  such  ballots  as  unwor- 
thy of  credit  as  evidence,  and  refused  to  re- 
count them.  But  there  are  no  facu  found  in 
that  case,  as  here,  in  respect  to  the  safe  keep-' 
ing  of  the  ballots;  they  were  not  zealously  cared 
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for,  btit  were  so  exposed  aa  to  afford  ojipor- 
tnnlty  for  parties  or  tbeir  friends  to  tamper 
with  tbe  ballots,  or  add  to  or  lake  from  tbetr 
number;  aod  as  <l  result  stispicioD  was  brought 
on  their  purity  and  InlcKrity,  and  tbe  court  re- 
jected tbem  as  UDwortbv  of  credit. 

Here  tbe  court  fiads  tiiaC  tbe  box  and  Us  cod- 
tents  wore  securely  and  aafely  kept  snij  pre- 
■erred;  that  do  ooe  had  lampered  slih  tbem; 
and  that,  aotwitbslandiug  ibe  box  had  been 
opened  in  tlie  manoer  and  for  Ibe  purpose 
ftated,  the  tmllots  tbeiein  were  tbe  geouiae  and 
Ideulical  ballota  cast  by  the  voters  of  South 
Pendleton  precinct:  and  necessarily  tbe  cou- 
clusion  which  ibe  trial  court  reacbcg  and  flnds 
npoa  this  atate  of  facts,  viz.;  that  Eucb  bal- 
lots "are  tbe  best  erldeoce,  and  entitled  to  be 
recouDled,"  is  in  conforml^  with  sucli  as  the 
kw  dedares.  In  view  ol  the  fact  that  the 
coDlcstaut  is  the  legal  cuatodtan  of  tbe  box  and 


f  Is  coulenta,  It  no  doubt  would  have  boi'n  bet- 
ter end  more  circumspect,  after  llie  box  was 
opened,  to  rcseal  it  in  the  same  presence,  al- 
though (here  is  no  such  requiremeal  in  ihe  stat- 
ute, and  tbe  failure  todo  so  violated  no  Inn. 

Upon  Ihe  Bnding  as  to  the  safe  prcscrvalioo 
of  the  ballots  we  are  bound  to  assume  there 
was  sotisfaclotT  evidence  to  support  it;  or,  if 
we  looked  at  the  evidence  in  tbe  record  to  as- 
certain whether  there  was  any  evidence  tcndio? 
to  support  such  flndinp,  we  are  confront«3 
wttb  tbe  direct  and  positive,  uncontradicted 
and  unimpeachcd  testimony  of  all  the  sworn 
officers  who  have  enerciscu  any  control  over 
the  box  and  ila  ballots  that  it  had  been  safely  ' 
kept  relockcd,  as  tbe  law  required,  and  that 
itscoDteulsbad  not  been  bandied  or  disturbed. 

So  thai,  in  whatever  way  tbe  objccLioo  nised 
may  be  regarded,  we  dtteottr  no  error,  and 
tmut  nfirm  Uujudgmeat. 


TENNESSEE  SUPREME  COURT. 


WESTERN  UNION  TELEGRAPH  CO., 
Ffff.  in  Ett., 


lUrj  E.  MUNFORD,  Executrix,  etc. 


ipany  wbieb  itmm.  Ivy 


e  of tbe 

jOhSentrrom-SBin." 

m  "Wm.,"  Is  not  liable  lordamases  cuneequent 
on  tbefidlureotaconDeoUnglliie  lo  deliver  tlia 
mcaaage  promptlr  wben,  by  the  eioroise  of  due 
diligence  on  tbe  part  of  Uio  latter  oompa!\r'B 
■gents  It  would  bavo  been  delivcrod  to  (be  pniper 
person,  wbo  would  have  known  tbat  It  was  In- 
tended for  him.  and  tbui  prevented  all 


r,  without  LaUIItrti 


(Januarj  a,  Un) 

ERROR  to  tbe  Warreii  County  Circuit  Conrt 
(Smallman,  ■/),  to  review  a  Ju<lgment  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages alleged  to  have  resulted  from  delay  in  tbe 
delivery  of  a  telearnph  mea^<age.    Itencrted. 
The  facts  are  fully  slated  in  the  opinion. 
Mr.  J.  W.  Bonner  for  plaintiff  in  error. 
Mr.  Fnuik  Spnrlonk   for  defendant  in 

Lnrton,  J.,  delivered  the  opinion  of  the 

This  Is  an  action  brought  by  E.  W.  Jlunford. 
Ibe  leslntor  of  defcudaat  In  error,  in  bis  life 
lime,  to  recover  damages  alleged  to  have  been 


Wie  meKsnRp,  or  to  receive  and  nitKiunl  for  tlie  |iBy- 
menl  foruicb  trannniMlnii.  This  |inivlMi>i>  in  tne 
mnilntliiQ  la  iinqiieatlonatily  remotinblH.  and.  with 
the  aau-iK  of  (be  einplovcr  or  tlie  conipmiy,  coiintt- 
bites  a  valhl  ani]  mutuiiily  bcni'Duful  ciiDtnirL 
WeHicniU.'ri-lou'.CD.  v.Oirew.  MHIch.  GS;  Uaxler 
T.  DoinliilKn  Tuietl.  Co.  3;  U.  C  Q.  D.  4^1. 

C<atimtii<oe"mpnHlni.iltiivera  !•! mta-aoe.  Aebuth- 
lUK  tbat  a  teluiinipb  oumpKuy  In  slmiily  BAKuUOKa 

%  L.  R.  L. 


mesMge  directed  tn  a  place  upon  the  route  of  a 
ououectinir  eompaDyi  contraoie  to  obtain  that 
triiQsmI>>Ion,Uieteleitraphoninpany  mustoontmet 
an  the  agent  of  the  oonnecUotf  company  witb  the 
eaploynr,  or  aa  tbe  asent  of  tbe  employer  wlib  the 
Donnectlnir  comtnny.  Bqulre  v.  WuUeru  U.  Telraf. 
Uo.ee  llaM.!8S;  nicvenBoa  v.  Hontiviil  Telev,  Co. 
la  U.  C  Q.  B.  nSO;  Italdvrin  v.  If.  8.  Teleg.  Co.  H 
Barb.  SOS.  I  Lane.  1»  Gray.  Telug.  Ou.  Itir.  In 
simply  HOODpUng  a  messaKU  dlrcctiM  to  a  plaoe  up- 
on the  iMuie  nf  anothor  company.  It  ountrai-ta 
merely  to  deliver  tbe  measafretn  a  cnnnectfniroom- 

Kny  tor  tmnsralKilon  to  or  toward  I 
assume  lublllly  only  for  H  loss  oo_ .„  _..  ._ 

own  linOfk  Stevenson  v.  MoDlreal  TeloK.  Co.  IS  U. 
aO.  aSU:  LeonanI  V.  N,  T.A,  A-REIoctro-MHg- 
nolic  TNsleg.  Ol.  41  N.  T.  5M;  Sijulre  v.  W.  U.  Telpij. 


<;o.wi 


. _. V.  U.  8.  Tclcg.  Co.  45  N.  V. 

U.  Teles.  Co.  v.  Curew.  IS  Ifloh.BaS.    The 

'  prove  the  delivery  If  (here  was  a  de- 

.1 1™.     Kent  V.  MIdlanil 

, lea  the  stipulation 

in  such  acontractls  held  Invalid.  CInelnnatI,  H.  & 
D.  H  Co.  V.  PoiKlus,  IB  Ohio  St.  ISl.  VS!r.  Condlvt  v. 
Qrand  Trunk  H.  I^>.  M  N.  T.  am.  Itaflcrdue  dlll- 
^nue  lined  to  make  delivery  In  iiorsiin  to  thn 
proper  party,  be  cannot  t>e  found,  and  suuh  notli-o 
Is  irlven  iia  the  uhBire  of  (oleRnipb  compunlo  re- 
quires. thHt  tbe  mPssaKs  Iq  at  the  ofllce.  the  cnm- 
pnny  will  beeiciised  from  further  efforta  (o  tnaki.- 
the  dclliery,  anil  iie  nwimnidblllty  will  be  nt  im 
end.  Flsk  v.  Newton.  1  I>rnlo,  a  Scott  &  Jiurui- 
Bin,  Law  of  Televropb,  t  lOJ. 


TENNB88BI  BUFIOBMB  OOUBT. 
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sustained  bj  the  delay  in  the  transmission  of  a 
telegraoL 

£.  W.  Munford,  on  the  11th  of  April,  1887» 
delivered  to  the  aient  of  the  plaintiff  in  error, 
at  its  office  in  McAlinnville,  Tenn.,  a  telegram 
for  transmission  to  Tampa,  Florida,  of  which 
the  following  is  a  copj: 

McMinnville,  Tenn.,  Apl.  11, 1887. 
Col.  Sam  Tate,  Tampa,  Florida:    Proposi- 
tion accepted.    Your  (uaft  for  one  thousand 
will  be  honored. 

[Signed]  E.  W.  Munford. 

The  lines  owned  and  operated  by  the  West- 
em  Union  Telegraph  Company  did  not  extend 
to  Tampa,  fla.,  out  terminated  at  Jacksonville, 
in  that  State.  From  JacksonviUe  to  Tampa 
there  was  a  telegraph  line,  owned  and  operated 
by  the  South  Florida  Telegraph  Ck>mpany,  and 
the  messa^  in  question  could  only  be  trans- 
mitted to  Its  destination  by  being  sent  over  the 
line  of  the  Western  Union  Telegraph  Company 
to  Jacksonville,  and  then  transferred  to  the 
South  Florida  Companv,  by  whom  it  would  be 
sent  to  Tampa.  Or  this  fact  Mr.  Munford  was 
advised  by  the  agent, who  received  his  message 
for  transmission. 

The  telegram  was  promptly  forwarded, 
reaching  Tampa  early  in  the  afternoon  of  the 
same  day.  In  transmission  the  address  of  the 
message  was  changed  from  "  Col.  Sam  Tate  " 
to  *'  Col.  Wm.  Tate."  This,  it  is  agreed, 
occurred  on  the  line  of  the  plaintiff  in  error  be- 
fore it  was  transferred  to  the  connecting  com- 
pany. The  message  was  not  delivered  l>y  the 
South  Florida  Company  to  Col.  Tate  untfi  the 
13th,  ft  having  been  received  at  Tampa  on 
the  11th.  Plaintiff  below  alleged  that  by  this 
delay  he  sustained  damage  amounting  to  $500. 

In  the  view  we  take  of  the  case,  it  is  only 
necessary  to  consider  one  of  the  defenses  pre- 
sented by  the  pleas  of  the  plaintiff  in  error;  and 
that,  in  substance,  is  that  the  delay  in  the  de- 
livery of  the  message  was  not  occasioned  by 
the  error  in  tnnsmuting  the  address,  but  re- 
sulted alone  from  the  negligence  of  the  Ment 
of  the  South  Florida  Company.  The  &cts 
concerning  this  delay,  as  we*  find  them  to  be 
from  the  transcript,  are  these:  the  agent  of 
the  South  Florida  Company  at  Tampa  person- 
ally knew  CoL  Sam  Tate.  He  states  that  he 
knew  of  no  auch  person  as  Col.  Wm.  Tate,  and 
that  when  he  recdved  this  message  he  believed 
it  to  be  hitended  for  CoL  Sam  Tate;  that  he 
instructed  the  messenger,  whose  du^  it  was  to 
make  personal  delivery  of  messages,  to  inquire 
and  learn  if  there  was  a  Col.  Wm.  Tate  in 
Tampa,  and,  if  he  could  hear  of  no  such  per- 
son, to  take  the  message  to  Col.  Sam  Tate. 

The  messenger  thus  instructed  says  he  made 
inquiry,  and,  hearing  of  no  Wm.  Tate,  under- 
took to  deliver  the  message  to  Col.  Sam  Tate; 
that  he  took  it  to  the  omoe  of  S.  A.  Jones, 
where  both  he  and  the  agent  say  they  had  been 
reouested  by  Mr.  Jones  to  leave  messages  for 
Col.  Tate.  The  messenger  states,  upon  inquiry 
for  Col.  Tate,  a  clerk  in  the  office  informed 
him  that  Col.  Tate  was  then  at  Clear  Water 
Harbor.  This  information  being  communicated 
to  the  agent  of  the  telegraph  comx)any,  he  on 
the  same  dav,  instead  of  making  further  in- 
quiry for  Col.  Tate,  mailed  the  message  ad- 
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dressed  to  Col.  Sam  Tsite  at  Clear  Water  Har- 
bor, Florida. 

The  fact,  as  shown  by  the  proof,  is  that  CoL 
Tate  was  in  Tampa  on  the  11th,  and  had  been 
there  for  some  days,  and  that  he  had  never  au- 
thorized delivery  of  messages  for  him  at  the 
office  of  Mr.  Jones,  but  that,  on  the  contrary, 
he  was  accustomed  to  receive  his  messages  at 
his  usual  t)oarding  place,  which  was  known  at 
least  to  some  of  the  telegraph  company's  mes- 
sengers. • 

Two  days  thereafter  Col.  Tate  called  at  the 
telegraph  company's  office  to  inquire  about  an- 
other message,  when  he  was  handed  a  copy  of 
the  telegram  which  had  been  mailed  to  hhn  at 
Clear  Water  Harbor.  If  the  message  had  been 
delivered  to  him  on  the  day  it  was  received 
and  mdled  to  Clear  Water  Harbor,  it  is  con- 
ceded that  the  damage  alleged  to  have  been  sus- 
tained would  not  have  occurred.  The  facts, 
as  above  recited,  are  not  disputed,  and  estab- 
lish beyond  controversy  that  the  delay  in  the 
delivery  of  the  messa^  was  not  in  consequence 
of  the  error  in  transmission  of  the  address,  but 
was  the  result  of  the  subsequent  and  independ- 
ent negligence  of  the  South  Florida  Telegraph 
Company. 

The  damage  alleged  to  have  been  sustained 
was  the  direct  consequence  of  delay  in  delivery; 
for  Col.  Tate  sa^s  that  he  should  have  had  no 
doubt,  upon  seeing  the  message,  that  it  was 
for  him  alone,  and  that  he  should  have  acted 
upon  it.  The  damages  to  be  recovered,whether 
the  gravamen  of  ue  action  be  regarded  as 
breach  of  contract  or  a  technical  tort,  must  be 
limited  to  such  as  are  the  natural  and  proxi- 
mate result  of  the  injury  or  wrong  done. 

This  brings  us  to  the  consideration  of  the 
question  as  to  whether  the  plaintiff  in  error  is 
responsible  for  damages  which  resulted  alone 
from  the  negligent  dday  in  the  delivery  of  the 
message  by  the  agents  of  the  South  Florida 
Telegraph  Company.  The  message  was  writ- 
ten nppn  one  of  the  usual  blanks  furnished  by 
the  Western  Union  Company.  One  of  the 
printed  conditions  contained  in  this  blank  reads 
as  follows:  "  This  company  is  hereby  made  the 
agent  of  the  sender,  without  liability  to  forward 
any  message  over  the  lines  of  any  other  com- 
pany, when  necessary  to  reach  its  destination." 
Is  this  a  valid  limitation  upon  the  liability  of 
the  company?  Telegraph  companies  are  not 
common  carriers,  nor  are  they  uunirers,  either 
of  the  accurate  transndssion,  or  the  sure  and 

grompt  delivery,  of  messages.  They  are  liable, 
owever,  for  losses  consequent  upon  their  negw 
ligenoe.  Mwrry.WetternU.  TeUg.  Co.  85  Tenn. 
586. 

Even  common  carriers  are  not  responsible 
for  losses  occurring  upon  a  connecbng  line, 
unless  there  was  a  contract  upon  their  part  to 
be  so  responsible.  That  they  may  by  contract 
limit  their  liability  td  defaults  occurring  upon 
their  own  lines  is  well  settled.  So  the  fact  that 
two  lines  are  connected,  and  for  th^  mutual 
convenience  collect  freight  for  each  other  upon 
goods  delivered  for  transmission  over  both 
fines,  will  not  make  the  one  responsible  for 
losses  occurring  beyond  its  own  line,  unless  it 
has  contracted  so  to  be.  East  Tenneuee^  F.  <ft 
O,  R,  Go,  V.  BnimUy,  6  Lea,  401. 

These  principles  applicable  to  common  car- 
riers seem  to  us  to  be  alike  applicable  to  tele- 
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graph  companies.  Mr.  Gray,  in  his  very  val- 
uiUbue  monograph  upon  Communication  by 
Telegraph,  in  discussing  the  limitations  found 
in  the  contract  of  the  Western  Union  Telegniph 
Company,  and  quoted  above,  says:  "Two  en- 
tirely distinct  proYisions  are  embodied  in  this 
regulation.  One  provision  is  that  the  teleeraph 
company,  in  consideration  of  receiving  fuU  pre- 
payment for  the  delivery  of  a  message  at  a  place 
upon  the  line  of  another  company,  agrees  to 
deliver  Uie  message  to  a  connecting  company, 
and,  as  the  agent  of  the  sender,  to  contract 
-with  that  company  for  the  further  transmis- 
rion  of  the  message.  This  is  an  offer  of  special 
terms  of  contract.  A  telegraph  company  is,  it 
seems,  under  an  obligation,  by  its  ordinary 
contract,  only  upon  receipt  of  its  own  charges, 
to  deliver  the  message  to  a  connecting  compony. 
It  is  under  no  obligation  by  that  contract  to 
contract,  as  the  agent  of  its  employer,  with  the 
connecting  company  for  the  further  transmis- 
sion of  the  message  or  to  receive  and  account 
for  the  payment  for  such  transmission.  This 
provision  in  the  regulation  is  unquestionably 
reasonable,  and,  with  the  assent  of  the  employ- 
er of  the  company,  constitutes  a  valid  and  mu- 
tu^y  benefldal  contract  *  *  *  The  other 
provision  embodied  in  this  regulation  is  that 
the  telegraph  company  limits  its  liability  to 
losses  occurring  on  its  own  lines.  This  has 
usually  been  treated  as  an  offer  of  special  terms. 


As  such,  it  constitutes,  with  the  assent  of  the 
employer  of  the  company,  a  valid  contract. 
This  provision  is  clearly  just  and  reasonable. 
In  the  absence  of  partnership  relation  between 
them,  one  telegraph  company  has  no  more  au- 
thority over  another  company  than  an  indlvid 
ual  has.  A  telegraph  compauy  should  be  en- 
titled, therefore,  to  contract  speciallv,  with  one 
who  wishes  to  employ  it,  tbut  it  sfiall  not  be 
liable  for  loss  occasioned  by  the  act  of  a  con- 
necting companv;  that  that  person  shall  seek 
relief,  In  case  of  a  loss,  directly  of  the  company 
which  causes,  and  is,  under  any  circum 
stances,  finally  liable  for  the  loss."  Gray,  Tel. 
§83. 

That  the  Western  Union  and  South  Florida 
Telegraph  Companies  were  entirely  distinct  and 
independent  corporations,  and  that  no  partner- 
ship relation  existed  between  them,  are  admit- 
ted in  the  agreed  statement  of  facts  contained 
in  the  reoora. 

The  case  was  tried  by  the  circuit  judge  with- 
out the  intervention  of  a  Juiy,  who,  &ing  of 
opinion  that  the  error  in  transmission  of  address 
was  the  proximate  cause  of  the  damage  sus- 
tained, gave  Judgment  in  favor  of  the  plaintiff 
below. 

This  judgment  is  not  supported  by  any  mate- 
rial  facts,  and  must  he  reversed,  and  judgment 
rendered  here  in  favor  of  t/ie  Western  Union  Tel- 
egraph  Company, 


NEW   YORK  COURT  OF  APPEALS. 


Arthur  E.  O'HARA,  Be^pt.. 

V, 

STATE  OF  NEW  YORK,  Appt. 

(....N«  X*....) 

L  All  Act  AulliorlaiBfftte board  of  ebrfasa 
to  refaOATt  audtt  anaoetermlne  and  allow  rea- 
sonable oompensation  for  meritorious  services, 
eta,  rendered  to  the  State  on  a  claim  which  had 
been  previously  rejected  by  the  board  of  audit 
tteeauae  of  the  lack  of  legal  authority  for  employ- 
ing such  services,  does  not  violate  New  York 
Ooostitntlon,  arL  8,  I  19,  which  dedares  that 
**The  Legislature  shall  neither  audit  nor  allow 
any  private  claim  or  account  against  the  State, 
etc.'* 

%  Tbo  ZtfOgifllatore  eaa  ratiiy  u>4  approve, 
by  subsequent  legislation,  any  act  performed 
for  the  Iteneflt  of  the  State  which  it  had  original 
authority  to  legislate  and  provide  for. 

&  When  IndiTidnals  T^dluntarUy  famlflh 
property  or  render  valuable  services  to  the 
Stote  at  the  request  of  state  ofDcers,  with  the  ex- 
pectation of  payment,  the  Legislature  may  ratify 
tiie  acts  of  such  oiBoers  although  previously  un- 
authorised, and  create  a  legal  liability  on  the 
part  Ql  the  State  to  make  payment  therefor. 

4  The  proTlao  ezemptiiu^  eTJiitliig  el  aims 

from  the  prohibition  against  allowing  claims 
after  they  are  barred,  in  the  amendment  to  the 
New  York  Constitution,  art.  7,1 14,  cannot  apply 
to  any  claim  accruing  after  the  adoption  of  that 
amendment. 

i.iI«efflfllatiTe  ratilleatioii  of  an  unauthor- 
izedoontraot  by  olficera  on  the  part  of  the  State, 
gives  a  claim  therefor  a  legal  existence  for  the 
ftrst  time,  and  the  fact  that  a  claim  against  the 
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State  on  the  imperfect  obligation  previously 
extsttng  would  have  been  barred  by  lapse  of  time, 
does  not  make  such  legislative  ratification  and 
authority  to  allow  such  claim  invalid,  under  the 
New  Yofk  Oonstitutlon,  art.  7,  I  14,  providing 
that  no  claim  shall  Xnt  audited  or  allowed  or  paid 
which,' as  between  citiiens  of  the  State,  would  be 
barred  by  lapse  of  time. 

e.Tbe  HMt  that  the  Statute  of  Umita- 
tUnie  has  nin  against  an  imperfect  obligation 
which  is  unenforceable  by  reason  of  some  vice 
or  defect  therein,  which  may  be  cured  or  waived 
by  the  debtor,  does  not  bar  a  cause  of  action  on 
a  new  obligation  growing  out  of  the  old  one. 
when  the  vice  or  defect  is  waived. 

7.  The  waliie  of  the  materials  furnished  by 
the  claimant  in  the  performance  of  the  services 
referred  to  in  the  New  York  Act  of  1888,  author- 
ising the  board  of  claims  to  rehear  and  audit  the 
claims  of  0*Hara  ft  Go.  fOr  work  and  services 
performed  by  them  for  the  State  under  the  direc- 
tions of  the  quarantine  officials,  constitutes  a  part 
of  the  claim. 

(January  16, 1888.) 

APPEAL  by  the  State,  from  an  award  of  the 
Board  of  Claims,  made  in  favor  of  plaint- 
iff.   Affirmed. 

ippeai 
Mr,   Charles  F.  Tabor*  Atty-Gen,,  for 
appellant 


The  iacts  fully  appear  in  tbo  opinion. 

>Delli 

Mr,  Willians  B.  Rag^cfles  for  respond- 


ent 


*•  OK  J,,  delivered  the  opinion  of  the 
court: 
This  is  an  appeal  by  the  State  from  an  award 
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made  by  the  board  of  claims  for  services  ren- 
dered and  materials  furnished  at  the  request  of 
tiie  quarantine  offlcials,  by  the  claimant  in  the 
years  1875  and  1876,  in  repairinfirand  fitting  up 
vessels  and  property  used  in  quarantine  affairs 
in  the  Harbor  or  New  York. 

There  can  be  do  question  but  that  the  main- 
tenance of  the  quarantine  station  in  that  har- 
bor is  of  grnat  public  benefit  and  importance; 
Dor  but  that  ihelei:^timate  expenditures  therefor 
are  a  public  necessity  Justifyincr their  incurrence 
and  payment  by  the  8tate.  The  orgnni74itioD 
of  the  quarantine  system  was  created  by  the 
State  for  the  benefit  of  the  people:  is  under  its 
control;  its  officers  are  appointed  by  it,  and  it 
,has  uniformly  provided,  in  some  form  or 
another,  for  their  compensation  and  for  the 
procurement  of  the  supplies  necessary  to  its 
efficient  operation,  and  it  was  the  moral  duty 
of  the  State  to  see  that  their  agents  properly 
discharfifed  their  obligations  to  the  persons  em- 
ployed by  them  in  the  service  of  t^e  State. 

The  services  and  materials  in  question  were 
rendered  and  furnished  at  the  request  of  the 
state  officials,  and  compensation  therefor  was 
holiestly  eam(>d  by  the  claimant  a  long  time 
since;  and  it  is  a  reproach  to  the  State  that 
satisfaction  of  them  should  have  been  post- 
poned so  long  by  controversies  among  the 
state  official  as  to  the  department  responsible 
for  their  payment. 

The  board  of  claims  have  found  that  in  the 
vears  mention o<i  the  claimant  performed  serv- 
iceh  and  furnished  materials  in  the  repair  of 
the  quarantine  steamers  and  other  property  of 
the  Stale,  under  the  direction  of  the  quarantine 
official,  of  the  value  and  for  the  amount  nam^d 
by  them  in  the  award  appealed  from.  The  un- 
disputed evidence  showed  that  the  claimant, 
originally  supposing  the  health  officer  to  l>e 
liable  for  h  s  claim,  sued  him  in  a  state  court 
and  was  defeated,  upon  the  ground  that  that 
officer  had  incurred  no  persffnal  liability  by 
reason  of  the  rendition  or  such  services,  and 
that  the  claim  therefor  was  against  the  State. 

Tliereiipon,  in  1878,  he  filra  his  claim  against 
the  State  before  the  board  of  audit,  and  after  a 
hearing  thereof  before  such  board,  it  rendered 
a  decision  holding  that  the  State  was  not  liable 
therefor,  but  that  the  health  officer  was,  and, 
therefore,  refused  to  make  an  award  in  his 
favor,  and  dismissed  the  claim.  Applications 
were  thereafter  made,  on  l)eha]f  of  the  claim- 
ant, to  each  successive  Legislature  fur  relief  in 
every  year,  including  that  of  1885,  and  except- 
ing that  of  1880,  with  unavailing  effect,  in 
1886,  however,  an  Act  was  passed,  being  the 
law  under  which  the  board  of  claims  based  its 
authoiity  to  make  the  award  in  question,  which 
'  is  as  follows: 

*•  The  board  of  claims  is  hereby  authorized 
to  rehear,  audit  and  determine  the  claims  of  A. 
K.  O'lliira  &  Co.,  for  work  and  services  done 
and  performed  by  them  for  the  State  under 
the  directions  of  the  quarantine  officials,  and 
to  award  to  them  such  Minis  asupon  due  proof 
before  said  l)oard,  shall  be  a  reasonable  com- 
pensation therefor." 

It  is  now  claimed  by  the  Attomev-General 
for  the  Slate  that  this  Art  viulatxn)  section  10, 
article  3,  aniJ  section  14,  article  7,  of  the  Const i- 
tufion,  and  is  thcrelore  uucoubtitutioual  and 
void. 
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The  provisions  of  the  Constitution  are  as  fol- 
lows: 

Articles,  g  19:  "The  I^egislattire shall  neither 
audit  nor  allow  any  private  claim  or  account 
against  the  State,  but  may  appropriate  money 
to  pay  such  claims  as  shall  have  been  audited 
and  allowed  according  to  law." 

Article  7,  §  14:  "Neither  the  Legislature, 
canal  board,  canal  appraisers,  nor  any  person 
or  persons,  acting  in  behalf  of  the  State,  shall 
auait,  allow  or  pay  any  claim  which,  as  be- 
tween citizens  of  the  State,  would  be  barred  by 
lapse  of  time.  The  limitation  of  existing  claims 
shall  begin  to  run  from  the  adoption  of  this 
section;  but  this  provision  shall  not  be  con- 
strued to  revive  claims  already  barred  by  ex- 
isting statutes,  nor  to  repeal  any  statute  fixing 
the  time  within  which  claims  shall  be  presented 
or  allowed ,  nor  shall  it  extend  to  any  claims 
duly  presented  within  the  time  allowed  by  law 
and  prosecuted  with  due  diligence  from  the 
time  of  such  presentment.  But  if  the  claimant 
shall  be  under  legal  disability,  the  claim  may  be 
presented,  within  two  years  after  such  disabil- 
ity is  removed." 

It  was  held  by  us  in  CMe  v.  State,  8  Cent 
Rep.  884,  lOaN.  Y.  54.  1N.Y.8.  R. 854,  that 
an  Act  of  the  Legislature  recognizing  merito- 
rious services,  rendered  to  the  State  without 
previous  authority  of  law,  and  authorizing  the 
tioard  of  claims  to  hear  claims  for  compensa- 
tion therefor  and  award  suhh  sum  as  they  might 
think  proper  and  just,  was  neither  an  audit  nor 
allowance  of  a  claim  against  the  State  wiUiin 
the  meaning  of  section  19,  article  8,  of  the  Con- 
stitution. We  think  our  decision  in  that  case 
disposes  of  the  objection  to  the  Act  ui)der  con- 
sideration. A  brief  reference  to  the  history  of 
this  claim  seems  iO  show  that  it  comes  withio 
the  principle  laid  down  in  that  case. 

Under  Laws  1876,  chap.  444,  the  board  of  audit 
was  organized  and  was  authorized  to  hear  all 
private  claims  and  accounts  against  the  State 
(except  such  as  are  now  beard  by  the  canal  ap 
praisers),  and  to  determine  the  Justice  and 
amount  thereof,  and  to  allow  such  sums  as  it 
shall  consider  diould  equitably  be  paid  by  the 
State. 

The  hearing  of  the  claim  in  question  by  that 
board  in  1878  was  had  under  tills  law,  and  no 
other  tribunal  then  existed  or  was  thereafter 
created  by  the  State  competent  to  hear  and  de- 
termine such  a  claim  until  1888,  more  than  six 
years  after  the  service  had  been  rendeied.  and 
that  tribunal  was  authorized  to  bear  only  such 
claims  as  sb.ould  arise  within  two  years  pre- 
vious to  the  time  of  filing  the  claim  licfore  it. 

The  board  of  audit  had  no  power  to  reopen 
and  rehear  claims  once  determined  by  it,  and 
no  appeal  lay  from  its  decisions  except  those 
provided  by  chapter  211.  Laws  of  1881,  which 
were  confined  to  awards  made  subsequent  to 
January  1,  1879,  and  did  not  niich  the  award 
made  upon  the  claim  of  theresjMmdi'nts.  Their 
decision  uix>n  the  claim,  therefore,  was  final 
and  conclusive  between  the  parlies,  and  deter- 
mined the  fiict  that  for  the  services  in  question 
no  letrixX  chiUn  then  existed  against  the  State  on 
iM'half  of  the  claimants.  That  determination 
necissjirily  proceeded  upon  the  ground  that 
the  persons  upon  whose  request  the  services 
were  reudeix'd,  had  no  authority  to  bind  the 
i  State  and,  therefore,  that  no  legal  cause  of  ac- 
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tion  e3ri8ted  agaioBt  it  It  was  undoubtedly 
within  the  province  of  the  Le^rislalure  ori^nal- 
ly  to  have  provided  for  the  rendition  of  these 
services  and  the  purchase  of  materials  for  the 
use  and  benefit  of  the  quarantine  station, 
and  it  is  equally  dear  that  it  could,  by  sub^ 
quent  legislation,  ratify  and  approve  any  act 
performed  for  the  benefit  of  the  State,  for  which 
It  had  original  authority  to  legislate  and  pro 
vide.  Browa  v.  New  Y<yrk,  68  «.  Y.  240;  Peo- 
pie  V.  Denis(m,  80  N.  T.  666;  People  v.  81^- 
ene,  71  N.  Y.  629. 

It  cannot  be- questioned,  we  think,  but  that 
when  individuals  voluntarily  furnish  property 
or  render  valuable  services  to  the  State  at  the 
re<)uest  of  state  officers  for  state  purposes,  but 
with  the  expectation  of  payment  for  the  same, 
the  Legislature  may  ratify  the  acts  of  such  of- 
ficers, although  previously  unauthorized,  and 
create  a  legal  liability  on  Uie  part  of  the  State 
to  pay  for  such  property  and  services  enforce- 
able in  its*  tribunals.  The  Act  of  the  Legisla- 
tore  in  supplying  defects  or  omissions  in  pre- 
existing legislation  wherever  a  liability  may  be 
predicated  against  the  State,  is  clearly  not  the 
audit  of  a  claim,  neither  is  it  an  allowance 
thereof.  The  power  of  auditing  and  allowing 
is  expressly  referred  to  the  tribunal  authorized 
to  hear  and  determine  such  daims,  and  they 
may  allow  or  reject  them  as  in  their  judgment 
ana  discretion  seems  Just. 

This,  we  understand,  to  be  the  decision  in 
the  Cole  Case,  and  we  think  it  is  founded  on 
correct  principles.  As  was  there  said,  the  ex- 
ercise of  such  a  power  by  the  Legislature  does 
not,  in  any  Just  or  reasonable  sense,  conflict 
with  the  provisionB  of  the  Constitution  pro- 
hibiting it  from  auditing  or  allowing  private 
claims  or  accounts  agai^t  the  State.  It  has 
undoubted  power  to  authorize  state  officers  and 
agents  to  contract  debts,  under  certain  circum- 
stances against  the  State,  and,  as  we  have  be- 
fore said,  it  can  legalize  such  as  have  been 
theretofore  illegally  contracted,  bv  a  subse- 
quent exercise  of  its  legitimate  legislative  pow- 
er. It  may  create  tribunals*to  hear  and  cleter- 
mine  cases  between  the  State  and  individuals, 
and  it  may  by  law  enlarge  the  authority  of  ex- 
isting tnbunals  to  hear  the  same.  In  all  this 
it  neither  audits  nor  allows  daims,  nor  author- 
izes their  payment.  It  simply  provides  a  tri- 
bunal before  which  the  State  may  be  prose- 
cuted, and  enacts  that  a  limitation  upon  the  au- 
thority of  the  tribunal  shall  not  apply  to  cer- 
tain obligations.  Such  a  limitation  is  created 
by  and  maj  therefore  be  removed  by  legisla- 
tive authonty. 

It  would  certainly  be  very  strange  and 
would  subject  the  State  to  great  loss  and  dam- 
age, if,  in  cases  of  emergency,  and  when  legis- 
lative authority  oould  not  be  previously  ob- 
tained to  authorisBe  the  same,  its  servants 
should  be  powerless  to  obtain  labor  and  mate- 
rials necessary  to  save  it  from  the  destruction 
of  its  property  and  be  compelled  to  lose  ad- 
vances made  in  reliance  upon  the  justice  and 
honor  of  the  State,  and  believing  that  they 
would  be  subsequently  reimbursed  for  expendi- 
toies  made  for  its  benefit. 

It  cannot,  we  think,  be  said  that  the  section 
in  question  was  intended  to  disable  the  State 
from  paying  for  property  or  valuable  services 
veceived  by  it  from  individuaH  because  they 
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were  furnished  under  the  stress  of  an  imminent 
necessity  without  previous  authority  of  law 
Although  such  acts  constituted  oo  legal  claim 
against  the  State,  and  could  not  be  enforced  in 
an  action  at  law,  they  formed  in  justice  and 
right  irresistible  claims  upon  the  honor  of  the 
State  and  are,  we 'think,  within  the  power  of 
the  Legislature  to  legalize,  and,  when  author* 
ized  and  approved  by  legal  tnbunuls.  within 
its  power  to  provide  for  and  pay.  We  con- 
cluae,  therefore,  that  no  constitutional  objec- 
tion to  the  act  in  question  exists  against  it  as  a 
legitimate  exercise  of  the  power  of  the  Legislo^ 
ture. 

A  more  serious  question  arises  over  the  pro- 
hibition imposed  upon  the  board  of  chiims 
against  auditing  or  allowing  claims  which,  as 
between  individuals,  would  be  barred  by  lapse 
of  time.  Would  this  claim  have  been  so  barred 
as  between  citizens  of  the  State  at  the  time  this 
statute  was  parsed?  If  it  would,  then  it  must 
come  within  the  prohibition  of  the  constitu- 
tional  provision. 

We  are  of  the  opinion  that  it  is  not  saved 
therefrom  by  the  proviso  in  the  Constitution 
exempting  existing  claims  which  have  been 
duly  presented  wituin  the  time  allowed  by  law 
ana  prosecuted  dili^ntly  thereafter.  We 
think  that  proviso,  by  its  express  terms,  applied 
only  to  claims  existing  at  the  time  of  the  adop- 
tion of  the  Amendment,  in  1874,  and  did  not 
embrace  future  cases  which  were  clearly 
covered  by  the  first  paragraph  of  the  section. 
That  paragraph  stanas  alone  and  states  the  rule 
to  be  applied  to  all  claims  subsequently  arising. 
The  claim  in  question,  having  accrued  after 
the  adoption  of  the  Amendment,  must  be  de- 
terminea  by  the  rule  of  limitation  which  ob- 
tains '*  between  citizens,"  as  specified  in  the 
first  paragraph. 

It  is  not  clear,  precisely  what  the  framers  of 
the  Amendment  intended  by  this  phrase;  be- 
cause there  is  but  little  analogy  between  the 
position  of  the  State  in  reference  to  the  prose- 
cution of  claims  against  it,  and  the  condition 
of  a  citizen,  subject  at  all  times  and  in  nu- 
merous tribunals,  to  be  brought  into  court  and 
prosecuted  for  his  liabilities.  The  State  can  be 
prosecuted,  in  a  1e^  sense,  only  bjr  its  own 
consent,  and  after  it  has  created  a  tribunal  to 
hear  and  decide  claims  against  it. 

It  would  be  manifestly  unjust  to  allow  an 
honest  claim  against  the  State,  to  be  defeated 
on  account  of  its  omission  to  provide  a  tribunal 
where  it  might  be  prosecuted.  Uanger  v. 
AbboU,  78  U.  S.  6  Wall.  682  [18  L.  ed.  989]. 

In  view  of  this  condition,  it  was  held  by  this 
court  in  Carkinge  v.  8taU,  1  Cent.  Rep.  77,  99 
N.  Y.  491,  that  presentation  to  and  prosecu- 
tion of  claims  before  the  Legislature,  in  the 
absence  of  other  tribunals  competent  to  hear 
them,  would  be  sufficient  to  save  them  from 
the  bar  presented  by  the  constitutional  amend- 
ment against  existing  claims. 

We  are  therefore  compelled  to  consider  the 
naked  question  whether,  as  between  individ- 
uals, this  claim  would  have  been  barred  by  the 
lapse  of  time,  according  to  the  general  law  of 
the  State,  when  the  statute  was  passed.  In  the 
consideration  of  that  question,  it  must  be  taken 
as  an  established  fact  in  the  case,  that  prior  to 
the  passage  of  cha\>ter  472,  Laws  of  1886,  no 
legal  claims,  enforceable  in  any  court,  existed 
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funinst  tbe  State  for  the  demand  in  qneetioD. 
TDSt  qnesdoii  was  adjudicated  in  1878,  by  the 
hoard  of  audit,  in  favor  of  the  State. 

By  the  legislation  of  1886  the  authority  of 
the  quarantine  officials,  to  contract  for  tbe  sery- 
ices  and  materials  in  question  on  tbe  part  of 
the  State,  was  adoptea  and  -approved  oy  the 
Legislature,  and  the  claim  for  compensation 
therefor  tben  had  for  the  first  time  a  legal  ex- 
istence against  the  State.  When,  tben,  did  a 
cause  of  action  arise  tberefor  in  favor  of  tbe 
claimant  against  tbe  State?  Obviously  not 
until  the  legislative  recognition.  The  language 
of  tbe  Aet  of  1886  by  clear  implication  recog- 
nizes the  authority  oi  the  quarantine  ofBcials 
to  contract  for  the  services  and  materials  in 

Suestion,  and  acknowledges  the  liability  of  tbe 
tate  therefor,  and  the  diaim  in  question  then 
bad  its  origin. 

It  is  conceded  by  tbe  appellant  that  the 
award  of  the  board  of  audit  was  not  such  an 
adjudication  as  would  bar  the  claim  presented 
to  the  board  of  claims;  and  it  woula  seem  to 
follow  therefrom,  that  in  the  opinion  of  the  ap- 
pellant, tbe  statute  would  not  commence  to 
run  against  tbe  latter  claim  until  its  legislative 
recognition. 

Itls  undoubtedly  true  that  the  Statutes  of 
Limitation  are  equally  effectual  in  ordinary 
cases  atrainst  equitable  and  invalid  claims  as 
well  as  valid  and  legal  ones;  but  we  think  in 
the  case  of  an  imperfect  claim  or  obligation 
which  is  unenforceable  by  reason  of  some  vice 
or  defect  therein  which  may  be  cured  or  waived 
by  tbe  debtor,  that  a  ri^bt  of  action  thereon 
arises  at  the  time  the  claim  becomes  purged  of 
the  vice  by  the  action  of  tbe  debtor  and  not  be- 
fore. The  Statute  of  LimitaUons  commences 
to  run  only  after  a  cause  of  action  has  accrued; 
and  it  does  not  follow  that,  because  the  statute 
has  run  against  an  imperfect  obligation,  tbe 
debtor  may  not  create  a  new  obltottion  al- 
thouffh  founded  on  one  which  has  out- 
.awed. 

In  the  case  of  an  individual  contracting  with 

pretended  agent,  who  sues  the  supposed 
principal  for  an  alleged  breach  of  contract  and 
has  been  defeated  upon  tbe  ground  of  want  of 
authority  in  the  agent  to  make  the  contract, 
such  an  adjudication  would  not  defeat  an  action 
brought  upon  the  same  contract  lespalized  by  a 
subsequent  ratification,  even  thou^  the  liabil- 
ity upon  tbe  original  contract  had  in  the  mean 
while  become  outlawed.    Tbe  imperfect  obli- 

fation  imposed  by  tbe  original  contract  would 
ave  been  perfected  by  the  ratification  and  the 
cause  of  action.  alUiough  supported  by  the 


moral  consideration  aiForded  by  tbe  contract, 
would  have  been  legally  completed  and  made 
enforceable  by  tbe  ratification  alone. 

Suppose  tbe  quarantine  officials  bad  pur- 
chased lands  on  tbe  Harbor  of  New  York  for 
quarantine  purposes  without  authority,  and  the 
State  had  aiterwards  refused  to  pay  for  them, 
but,  after  tbe  statute  bad  run  against  such 
claim,  should  by  le^slative  action  authorize 
and  direct  such  officials  to  take  possession  of 
such  lands  and  appropriate  them  to  the  use  of 
the  State,  can  anyone  doubt  that  a  cause  of 
action  would  then  arise  against  the  State  for 
tbe  value  of  such  lands?    We  think  not 

It  was  said  by  Rapallo,  J.,  in  the  Oole  Case : 
**  As  a  general  rule  money  expended  or  services 
rendered  by  one  individual  for  the  benefit  of 
another  do  not  create  a  legal  liability  on  the 
part  of  tbe  person  benefited  to  make  compen- 
sation. But  a  law  which  should  provide  that 
in  every  such  case  if  the  party  ben^ted  ratifies 
the  acts  of  the  other  and  accepts  th^  benefits, 
be  should  be  liable,  would  be  free  from  objec- 
tion, so  far  at  all  events  as  it  should  apply  to 
future  transactions.  When  tbe  Le^^islature  is 
dealing  with  the  imperfect  obligation  arising 
from  such  a  state  of  facts,  it  seems  to  us  It  does 
not  transcend  its  powers  by  passing  a  law  af- 
fording a  remedy  even  in  respect  to  past  trans- 
actions, where  the  State  adopts  tbe  act  and  ia 
the  party  to  make  the  compensation." 

The  case  of  McDovgall  v.  8tate^  11  Cent. 
Rep.  917,  109  N.  Y.  80,  14  N.  Y.  S.  R.  791,  is 
not  in  conflict  with  any  views  herein  inresented. 
That  claim  arose  upon  a  cause  of  action  for 
damages  in  tort  accruing  in  1869.  Liability 
for  claims  of  this  character  was  assumed  by 
tbe  State  by  chapter  821  of  the  Laws  of  1870, 
and  autboiity  given  to  the  canal  appraisers  to 
hear  and  determine  them.  It  was  saved  as  an 
existing  claim  from  tbe  operation  of  the  Amend- 
ment to  tbe  Constitution  in  1874  by  tbe  provis- 
ion exempting  claims  duly  presented  and  dili- 
gently prosecuted.  It  was  held,  although  it 
had  been  duly  presented,  it  had  not  been  dili- 
ffently  prosecuted  thereafter  and  was  thoefora 
barred  by  the  Statute  of  limitaHons. 

We  think  the  value  of  the  materialMinlshed 
by  the  claimant  in  the  performance  of  the  ser- 
vices referred  to  in  tbe  Act  constituted  a  part 
of  the  claim  and  was  fairly  within  the  spirit 
of  the  provision  authorizing  tbe  hearing  by  the 
board  of  claims. 

We  are  therefore  of  the  opinion  that  IA# 
award  appealed  from  should  be  aMrmed. 

All  .concur  except  Daafbruit  /.,  dl«ent- 
ing. 


IOWA  SUPREME  COURT. 


Trustees,  etc  of  PROTESTANT  EPISCO- 
PAL CHURCH,  Appta., 

9, 

'  atj  of  ANAMOSA. 

rC— .Iowa....) 

▲  eltgr  is  liable  fbv  the  dama^^es  to  private 
property  oooasloned  by  gradlnf  a  street  without 


tlie  authority  of  an  ordinance,  paswd  as  leqaired 

by  Iowa  Code,  1 40B,  providing  that  no  street  of  a 

dty  shall  be  graded  unless  It  Isordered  tolM  done 

by  the  affirmative  vote  of  two  thirds  of  the  oity 
oounoU  or  trustees. 

(January  IS,  188BD 

APPEAL  by  plaintiifs,  from  a  judgment  of 
the  Jones  County  District  Court  (J.  H« 


Noxa— Kuffifefpo}  corporation  UdbU  for  injuries 
eoused  liy  grading  street. 
If  an  ordlnanoe  is  enacted  In  oompUanoe  with  the 
statute.  It  will  not  be  Invalidated  because  In  Its  pas- 

2L.R.A. 


sa^  one  of  the  parliamentary  rules  of  the  council 
was  violated.    MoGraw  v.  Wbltson,  09  Iowa,  848. 

The  principle  that  corporate  acts  outside  of  the 
I>owerB  of  a  corporation  or  of  the  cfficen  appointed 


1880. 


Pbotbstant  £fi8Copal  Church  v.  AaiAiCOBA. 


(m 


Preston,  P.  J.)  sustaining  a  demurrer  to  a  peti- 
tion filed  to  recover  damages  for  injuries  sus- 
tained by  the  diange  of  grade  in  a  street.  Be- 
vtmtvL 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs.  SlieeaA  A  MeCam  for  appellants. 

Mr,  Enra  Keeler  for  appellee. 


J.,  delivered  the  opinion  of  the  court: 
1.  The  part  of  the  petition  assailed  by  demur- 
rer is  in  the  following  language: 

'* First  count  Now  comes  the  above-named 
plaintiff,  and  for  its  amended  petition,  in  said 
case  says  that  prior  to  the  6th  day  of  ]f  ebruary, 
1877,  it  was,  and  has  since  continued  to  be,  and 
now  IS,  a  corporation,  duly  organized  under 
the  Laws  of  tbe  State  of  Iowa.  That  the 
above-named  defendant,  prior  to  the  year  1871, 
was,  and  yet  is,  a  municipal  corporation,  or- 

fanized  and  existing  under  the  laws  of  said 
tate.  That  said  plaintiff  since  said  6th  day  of 
February,  1877,  has  been,  and  now  is,  the  ab- 
solute owner  in  fee  simple  of  the  following  de- 
scribed real  estate,  situated  within  the  corporate 
limits  of  said  City  of  Auamosa,  Iowa,  to  wit: 
Lot  No.  6,  in  block  No.  4,  in  SbaVs  Addition 
to  said  city.  That  said  real  estate  fronts  for 
sixty  feet,  on  the  north  end  thereof,  on  Pine 
Street,  and  on  the  west  side  for  110  feet,  on 
Gamaville  Street,  in  said  city.  That  prior  to 
tbe  year  1986  there  was  erected  on  said  real  es- 
tate a  church  edifice,  and  a  costly  stone  wall 
along  the  north  front  and  along  a  portion  of 
the  west  side;  also  sidewalks  and  other  improve- 
ments—all 01  which  are  yet  on  said  premises. 
That  in  1871  said  defendant  made  a  survey  of 
the  giades  of  said  streets  adjacent  to  said  real 
estate,  where  said  streets  run  along  the  west 
and  north  lines  of  said  real  estate,  and  set  grade 
stakes  to  correspond  with  said  survey,  made  a 
plat  of  said  grade  as  thus  surveyed,  and  kept 
the  same  since  said  time  in  the  office  of  the  ci^ 
clerk  of  said  city  for  the  guidance  of  the  offi- 
cers of  said  city,  and  owners  of  abutting  lots, 
in  putting  down  sidewalks,  curbing,  and  cross- 
ings' along  said  streets.  That  prior  to  the 
year  1886  said  defendant  put  down  stone  cross- 
mgs  on  said  streets  in  front  of,  and  north  and 
east  and  west  of,  said  real  estate,  on  the  grade 
thus  surveyed  and  platted  in  accordance  with 
said  grade,  and  that  under  the  orders  and  direc- 
tions of  said  defendant  the  owners  of  said  real 
estate  cut  down  the  ffrade  thereof  along  the 
^bole  north  front,  ana  along  tbe  whole  of  the 
west  side,  so  as  to  correspond  with  said  grade, 
and  put  down  sidewalks  along  said  whole  north 
front  and  west  side  thereof  in  accordance  with 
said  grade,  and  also  erected  expensive  stone 
walls  along  the  whole  of  said  north  front,  and 
along  a  portion  of  said  north  front,  and  along 
a  poition  of  said  west  side,  and  made  other  im- 
OTovements  cdiiesponding  with  said  grades. 
That  durmg  the  year  18b6  said  defendant  un- 
lawfully, wrongfully,  and  in  violation  of 
plaintiff's  rights,  excavated,  cut  down,  and  re- 
moved the  earth  from  said  streets  adjacent  to 
said  real  estate,  along  the  whole  north  front. 


to  the  depth  of  about  five  feet  below  said  grade, 
and  along  the  whole  of  the  west  side  thereof, 
to  the  depth  of  about  six  feet  below  said  grade. 
That  said  cutting  down  of  grading  or  said 
streets  was  not  ordered  to  be  done  by  Uie  affirm- 
ative vote  of  two  thirds  of  the  city  council  or 
trustees  of  said  city,  as  required  by  law,  nor 
did  said  defendant,  by  resolution,  ordinance 
or  other  legislative  proceedings,  provide  for  the 
grading,  nor  establish  the"  grades,  of  said 
streets,  before  cutting  down  or  grading  the 
same,  as  required  by  Taw;  nor  did  said  defend- 
ant before  thus  changing  the  physical  grade,of 
said  streets,  nor  at  any  time,  have  the  damages 
caused  by  said  change  assessed,  appraised,  or 
paid  as  required  by  law;  but,  on  the  contrary, 
the  said  defendant  proceeded,  as  aforesaid,  un- 
lawfully, wrongfully,  and  in  violation  of  plaint- 
iff's rights,  to  cut  down,  excavate  and  remove 
the  earth  ftrom  said  streets,  to  the  injury  of  said 
real  estate,  and  the  damage  of  said  plaintiff  in 
the  sum  of ,'*  etc. 

The  defendant  demurred  to  the  petition,  on 
the  ground  that  "The  facts  therein  stated  do 
not  entitle  the  plaintiff  to  the  relief  demanded, 
because  it  does  not  appear  that  any  g[rade  was 
ever  established  on  the  streets  mentioned,  or 
that  plaintiff  made  any  improvements  to  con- 
form to  any  established  grade  on  said  streets,  or 
that  defendant  ever  caused  the  grade  of  said 
streets  to  be  changed,  or  that  plaintiff  has  sus- 
tained any  damage  on  account  of  any  unlawful 
act  or  negligence  of  said  defendant. 

The  demurrer  was  sustained,  and,  plaintiffs 
standing  on  their  petition,  judgment  was  ren- 
dered for  defendant. 

3.  In  our  opinion,  the  petition  alleges  a  suf- 
ficient cause  of  action  against  defendant  The 
following  provisions  of  the  Code  are  to  be  con- 
sidered and  applied  in  the  determination  of  the 
case:  "Sec.  466:  They  [cities]  shall  have 
power  to  provide  for  the  grading  and  repairs 
of  any  street,  avenue,  or  alley,  and  the  con- 
struction of  sewers  .  .  .  but  no  street  shall 
be  graded,  except  the  same  be  ordered  to  be 
done  by  the  affirmative  vote  of  two  thirds  of 
the  city  council  or  trustees." 

Section  469  provides*  that  "When  any  city 
or  town  shall  have  established  the  grade  of 
any  street  or  alley,  and  any  person  shall  have 
built  or  made  anv  improvements  on  such  street 
or  alley  according  to  the  established  grade 
thereof,  and  such  city  or  town  shall  alter  said 
established  grade  in  such  a  manner  as  to  injure 
or  diminish  the  value  of  said  property,  said 
city  or  town  shall  pay  to  the  owner  or  owners 
of  said  property  so  injured  the  amount  of  such 
damage  or  injury,  which  shidl  be  assessed  by 
three  persons,"  etc.  Prior  to  this  statute,  cities 
were  not  liable  for  injuries  resulting  from  es- 
tablishing or  changing  the  grade  of  their 
streets,  if  it  were  prudently  done,  in  the  exer- 
cise of  its  authori^  as  prescribed  by  law. 
Creai  v.  Keokuk,  4  df.  Greene,  47. 

The  powers  of  the  city  are  to  be  carried  into 
effect  and  discharged  throuirh  the  provisions  of 
ordinances  enacted  by  the  city.    Code,  §  482. 

It  cannot  be  claimed  that  the  city,  without 


to  act  for  It,  are  void  as  respects  the  corpor«ition,  |     For  llabUity  of  municipal  corporations  for  nefirJl- 


and  timt  the  corporation  Is  not  liable  for  injurifs 
resiiltin}?  from  such  acts,  is  distin^uinlmble  from 
that  announced  in  the  principal  cusc  See  2  Dillon, 
Mub.  Corp.  U  7(J7.  768. 

2L.aA. 


gent- exercise  of  its  powers,  see  Chapman  v.  Roch- 
ester, 1  L.  H.  A.  206,  note.  For  torts  of  its  affents 
and  olUcers,  see  Hiues  v.  Charlotte,  1  L.  R.  A.  844, 
note. 
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tlio  enactment  of  an  ordinance  prescribing 
therefor,  may  establish  or  change  the  grade  oi 
its  streets,  or  may  order  or  cause  the  work  of 
grading  to  be  done  upon  the  street,  which  re- 
sults in  injury  to  a  property  owner,  and  escape 
liability  to  him.  If  the  city  may  establish  and 
change  the  grades  of  a  street,  and  direct  the 
work  to  be  done  without  the  required  ordinanc- 
es, and  incur  no  liability  therefor,  then  could 
it,  by  dispensing  with  ordinances,  make  fuid 
change  grades  without  incurring  liability  to  the 
property  owner  who  is  injurea  thereby,  thus 
defeating  the  requirements  of  law. 

The  city  must  exercise  its  power  in  the  man- 
ner prescribed  by  its  charter.  If  authority  be 
conferred  upon  it  to  establish  grades,  and  cause 
streets  to  be  graded  by  ordinances,  these  things 
cannot  be  done  in  any  other  way.  The  dtv 
must  pursue  the  law  granting  it  authority.  It 
cannot  do,  by  the  acts  of  its  executive  officers, 
or  by  simple  resolution  or  direction  of  a  major- 


ity vote  of  its  council,  that  which  Its  charter 
says  shall  be  done  by  ordinance  adopted  by  a 
two  thirds  vote.  Burlington  v.  Kellar,  18 
Iowa,  59;  Nauei  v.  Mason  City,  58  Iowa, 
418. 

Now,  whether  we  res^ard  the  act  complained 
of  in  the  petition  as  the  change  of  grade,  or  the 
original  establishing  of  a  grade,  and  the  con- 
struction of  the  street  in  accord  therewith,  it 
was  not  done  by  an  ordinance,  resolution  or 
other  acUon  of  the  city  had  in  the  manner  and 
upon  the  vote  of  the  council  prescribed  by  the 
statute  (Code,  §  465);  and  if  it  be,  indeed,  a 
change  of  grade,  the  requirements  of  the  Code, 
§  469,  were  not  observed.  In  either  view,  we 
must  regard  the  act  complained  of  in  the  peti- 
tion as  not  done  in  compliance  with  law,  and 
hold  that  defendant  is  liable  therefor. 
'  In  our  opinion,  the  district  court  should  have 
overruled  the  demurrer. 

S€V6TS6tL 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Dennis  McCARTHT, 

9. 

BOSTON  ft  LOWELL  R.  CO. 


(. 


.) 


In  aA  Aetton  of  tort  brofughtby  afMherto  re- 
cover for  the  loss  oZ  his  lon^B  servloes,  the  father 
will  not  be  permitted  to  testify  that  in  his  own 
mind  be  did  not  Intend  to  emanolpate  the  son,  tf 
the  ftiots  in  the  ease  warrant  a  finding  by  the  Jury 
of  an  Implied  emancipation  which  would  cut  off 
the  ftither^  riff ht  to  maintain  the  action* 

(Vebnuu728.]88B.) 

ON  plaintiff's  exceptions.  ODemUei, 
This  was  an  action  of  tort  for  damaf^  in- 
curred by  the  \i\a8  of  the  earnings  of  plaintiff's 
minor  son,  in  consequence  of  ixguries  received 
by  him  by  reason  of  the  negligence  of  the  de- 
fendant in  the  manafeipent  ofits  railroad. 

Trial  was  had  in  Uie-  superior  court,  before 
Sherman,  J.,  where  the  verdict  was  for  the 
defendant,  and  plaintiff  excepted. 

Further  facts  appear  in  the  opinion. 

Mr.  Charles  Cowley  for  plaintiff. 

Messrs.  G.  F.  BleharcUon  and  W.  H. 
Coolidse  for  defendant. 

C*  Allen*  c/l,  delivered  the  opinion  of  the 
•court 

The  facts  disclosed  in  the  present  case  were 
sufficient,  if  taken  bv  themselves  alone,  to  war- 
rant the  Jury  in  finding  an  implied  emancipa- 
tion by  the  plaintiff  of  hit  son,  which  would 


cut  off  the  father's  right  to  collect  and  have  the 
son's  earnings,  or  to  maintain  an  action  of  tort 
founded  on  the  loss  of  the  son's  services. 
NiahtingnU  ▼.  Withington.  16  liaas.  272;  TF#- 
deU  T.OoggeshM,  2  Met  89;  Abbott  v.  Converse, 
4  Allen,  SaO,  588;  Dumain  v.  Oteynne,  10 
Allen,  270,  272;  The  Etna.  1  Ware,  462;  Stans- 
bury  V.  Bertron,  7  Watts  &  8.  362. 

But  the  plaintiff  contends  that  he  did  not, 
in  his  own  mind,  intend  to  emancipate  his  son, 
and  the  only  question  presented  by  the  bill  of 
exceptions  is  whethei  the  plaintiff's  undisclosed 
intent  was  a  material  element  to  be  considered. 
If  it  was  naaterial,  no  doubt  the  plaintiff  might 
testify  to  it  directly.  But  we  think  it  was  not 
material. 

If  a  father  drives  his  minor  son  out  of  doors, 
and  turns  him  upon  the  world  to  shift  for 
himself,  and  then  sues  for  his  wa^,  he  cannot 
be  heud  in  court  to  say  that  in  his  own  mind 
he  nevertheless  retained  the  intention  of  claim- 
ing them.  Emancipation  Is  a  practical  thing, 
and  may  be  proved  oy  conduct  and  acts;  and 
the  father's  secret  intent,  contrary  to  the  effect 
of  his  acts,  could  not  affect  the  son's  rights. 
By  way  of  illustration,  see  West  v.  Batt,  127 
Mass.  8i67,  872,  and  cases  there  cited;  Ford  v. 
Ford,  8  New  £ng.  Rep.  785,  148  Mass.  677, 
678;  (/DonneU  v.  CUwton,  6  New  Eng.  Rep. 
438.  145  Mass.  461,  468. 

The  father's  claim  to  recover  damafres  for  a 
personal  injury  to  the  son  rests  on  the  same 

Sound  as  a  claim  to  recover  for  his  wages^ 
e  had  forfeited  his  rights  by  his  acts. 
Eiteeptions  overruled. 


PcnPLB,  M  nf.  Habt,  t.  HcBt^T. 


MICHIQAH  SUPREME  CODHT. 


raOPLB,  «  «W.  Fnmk  M.  HART, 
Frank  HcELROY  elal.,  AppU. 


I.  AlOunigrh  the  eonrta  of  Hlelii|raii  ^ay 
titke  (Wgnlxuiee  ori«^sla,tiTe}ouniBJB 

fortlia  purpose  of  deMrmiDlag  whether  conatt- 
tutlonaJ  methods  hare  been  foUowad  In  tho  pas- 
noeofa  lav  they  aaDDOt  act  upon  ao3'thlDg  not 
toimd  In  the  Jouroal,  or  preauma  that  any  re- 
qnlrement  of  the  OonsUtutloa  has  not  been  ful- 
filled. Id  determlnliiK  the  validity  of  a  statute. 

3.  Ervry'lntondmeiit  k  to  be  made  m  tsvor 
of  Hie  oonatltuUonallCr  of  a  statute. 

S.  A  ctAtllte  wboae  object  as  ezpraaod  Id  tba  title 
la  to  IncorpotBte  a  dtr,  vbloh  Is  substituted  lor 
«  statute  whnee  nb]eat  OS  exprensed  In  the  tule  ta 
to  ornnlaa  a  oew  township,  oauuot  be  consldfreil 
a  new  bm,  so  at  to  be  Invalid  under  Htoblgau 
Oonsdtutloiu  Hit.  i,  I  28,  because  not  Introiluoed 
vlthin  (he  flrst  Uftj  days  of  the  session,  when  the 
lands  to  be  alfaotad  In  both  the  bUl  and  the  sub- 
stitute ai«  shown  to  belona  to  the  same  oounty, 
and  tbe  body  of  the  orlgliutl  t>tll  does  not  appear 
Id  (be  lerlalatlTe  Journals. 

*.  Tbe  lae:l«lAtlva  pr»attoe  ^raftdln^  » 
bUl  iwloe  by  title  and  only  onoe  at  length,  bar- 
lag  loDs  bean  maintained  In  Hlohlsan,  must  be 
legarded  by  the  oourta  ■•  a  substantial  oompU- 
anoe  wnh  HloUffaD  ConstltutliiD,  art.  i.  I  Is. 
whlob  proTtdes  that  "Brery  bill  and  Joint  reeolu- 
tlno  shall  be  read  three  Umee  In  each  House  be- 


(NoTember  2S,  188BJ 


■PRROR  to  tlie  Circuit  Court  of  St  CTalt 
U  Countf  (CnnBeld,  J.),  to  Kvien  a  Jmlff- 
ment  of  ouster  in  an  action  [o  tLe  nature  of  ;u0 
tmrranln,     Becfrtai. 

The  facts  and  questioDB  presented  arq  stated 
iQ  Ibe  opinion. 

Mettrt.  AtklnaoD  A  Vuaee,  for  reapond- 
enie,  appellauts; 

ChnnecB  in  the  otiject  of  a  nrnpoacd  Btaliito 
from  tlial  Indlcal^d  in  tbe  me  do  not  ctinQlct 
wllb  tbe  conxlitutlODBl  proLibltion  againat  In- 
troducing new  bills  after  a  new  stage. 

Biek  y.  Barton,  47  Mich.  620;  SiuU  v.  BtifJe- 
leg.  84  Ala.  M9:  Harriton  v.  Uordv,  87  Ala.  49; 
LofUn.  V.  Watmn,  83  Ark.  414;  VnilerwooJ  y. 
MiDuffee,  IS  Mich.  861;  PeojUt  v.  CamrtbtU,  6 
HI.  483;  1  How,  Stat.  46,  47,  art.  i  ^g  19,  28; 
Cunbins,  LegklulivB  Aa-'embllea,  £  2141,  cit<^ 
in  WeiU  1.  Ktnfieid,  54  Cal.  118. 114. 

Tbe  IcglalaiivcjournalB  are  not  concluslvo 
upon  anything  eic«pt  what  appears  tberein; 
and  no  prenumplion  should  arise  thai  a  step 
noB   not   laketi,  tiecause  it  la  not  found  (H 

La'nitoA  T.  I^oria,  A.  A  D.  R.  Oo.  TJ  HL 
16;  Schuyler  Coui-ty  v.  fttmfe.  25  HI.  181;  «t(- 
kr  V.  State,  8  Ohio  St.  481;  Paoiit  r.  Ate 
(Mich.)  7  West  Rep.  642. 

The  couriB  cannot  look  bejond  the  enrolled 
Act  to  ascertain  whether  there  baa  been  a  cotd- 
pliaace  nilh  tba  requiremenla  of  the  ConsUtu- 
tioD  upon  its  paaaago  or  what  time  It  was  ptft- 
aentedto  the  Governor, 

BtaU  V.  Buift,  10  Ner.  176, 81  Am,  Rep. 731; 


UlOHHlAII  SUPBEHK  CODRT. 


9»)d«r  T.  Slate,  B8  lod.  264;  Statu  v.  Drawne. 
M  Ind.  SU ;  Stout  v.  Grant  Oo.  S  West. 
R^.  680.  107  iDd.  R4S;  Furbetaie  v.  Stat^, 
43  lud.  490 ;  Madiaon  Oo.  t.  Burford,  98  lot). 
S8S. 

The  Act  refers  to  Port  Gratiot,  Prankfort 
and  Marine  City,  hII  In  St  Clair  County.  It 
relates  throughont  to  purposes  for  organizinK 
municipalities  or  munlcipDl  goTenimeat  and 
grantlnsriRhlsto  the  people.  AllBUcb  changes 


(Hich.)  T  West.  Rep.  642.  Also  Alabama  cases 
dte<llD47Mlch.  621. 

The  CoDslitutioQ  of  Hicblgan  In  reference 
to  requirements  for  the  enactment  of  statutes  is 
not  so  strict  as  in  many  other  States,  and  jet 
statutes  like  this  have  been  eustaioed  in  other 
Stales. 

Larrutm  v.  PeoHa,  A.  d  D.  R  Co.  77  IIL 
16:  Ohio  Const,  art.  4.  flee  17  Ohio  Stat.  1641, 
24;  1  How.  Slat.  46;  Nevada  Const.  See  21 
Am.  Rep.  726; Cal.  Const.  8eeB4Col.  Ill,  112; 
tSlmit  V.  Grant  Co.  6  West.  Hep.  OSS,  107  Ind. 
848;  Eeaju  v.  Brotent,  80  Ind.  614;  Bender  v. 
State.  58  Ind.  264;  Maditon  Go.  v.  Buiford,  98 
Ind.  883;  lU.  Cent.  B.  Co.  t.  IFkb,  48  Dl.  77; 
Stale  V.  Peterton,  88Hlnn.  148. 

In  Wato  V.  Baift,  10  Nev.  178,  21  Am.  Rep. 
721,  the  court  states  the  English  mazim  that 
"Matien  of  public  law  are  not  the  subject  of 
■llegatiiin  or  denial  in  pleading  nor  proof,"  and 
says;  "The  Act  Imports  absolute  verity  and 
cannot  be  impeached  by  the  Journal  of  Parlia- 
ment.  This  question  arose  early  ia  England, 
hut  the  role  wasuniformlymalntained  that  the 


!  roll  and  to 


court*  would  look  to  the  s 
that  alone.' 

See  English  cases  esamined  aod  their  results 
stated  in  SAerman  v.  5fe>rp.  80  Cal.  266.  Ap- 
proved In  State  v.  Eieteteetter,  10  West.  Rep. 
406,  46  Ohio  St  268;  PanOiom  ▼.  Ttnina,  83 
N.  J.  L.  41. 

This  rule  is  sustained  In  Connecticut,  New 
York,  New  Jersey,  Maryland,  Missouri,  Iowa, 
North  Carolina,  Indiana,  California  and  Ohio. 

Thomai  V.  Dakin,  23  Wend.  9;  Warner  v. 
Beert,  28  Wend.  lOB;  PmpU  v.  Purdy.  2  Hill, 
81;  D«  Boa  v.  People.  1  Denio,  fl;  Commercial 
Bank  V,  Sparroie.  2  Denio,  »7;  iVupie  v.  C/iea- 
ango  Go.  8  N.  Y.  817;  Pemle  v.  Deelin.  &1  N. 
Y.  269;  EM  V.  Qorham:  20  Conn.  16;  &ierman 
V.  Story  80  Cal.  256;  Pacifle  R.  Co.  v.  Got- 
emor.  33  Mo.  853;  Pangborn  t.  Tovng,  82  N. 
J.  L.  29;  Brodnax  v.  Oroom.  04  N.  C.  344; 
Fbake  V.  Fleming,  18  Bid.  413;  Duneiimbe  t. 
Prindle,  12  Iowa,  1. 

Matrt.  B.  C.  Ferruid,  Pro*.  Atty.,  and 
ATei7  Brothers,  for  relator,  appellee; 

The  original  bill  referred  to  lands  ni£aicd  In 
IheTown^ipofFortGratiot.  Thislownsbipis 
organized  from  town  7  north,  of  range  17  east. 

Ijiws  1867,  2,  1188. 

Tbls  is  a  matter  of  judicial  fcnowledx& 

LaQrange  v.  Cliapman.  11  MicE.  GOO; 
WngU  v.  D'inham.  13  Mich.  418. 

The  substitute  relales  to  territory  located  in 
town  8  north,  of  range  16  east. 

The  6uti8titiitc,  then,  was  in  no  sense  get- 
mane  to  the  orieical  bill,  and  was  simply  a  new 
bill,  and  Is  wilhin  the  inhibition  of  the  Consd- 


n8.fl)W.H 


An  VKrijal 
itltted  men 


tt«rMo^  As  Fottstown,  ID  Cent.  Bap.  800,  IIT  Pa. 

lumptlon  and  oontlnued  eierdse  by 
e  of  tbe  power  of  pubId^  statutes, 
7  as  'Supplements,"  and  givlns  no 

. stion  of  iheir  contents,  setUes  the 

■uflolenor  of  luob  description  under  ■  proTlskia 
lequMoi  the  subjeot  mailer  of  an  Aot  to  be  ez- 
twnnd  b  tbe  title.  State  Utte  ft  J.  B.  Ool  App. 
n  Fa. «;  Kndllcb,  InlerpretatKm  of  BUtutes,  tU 
Tuts  oMotM  of  eenMUManai  proMrian. 
The  title,  **An  Aot  to  Change  the  ^me  of  Btoo^ 
"       ■     —         ■    -  Ctiiintr."  where  tbe  main 


tarn  Oertaln  OOceis  In  a  < 

nbjBotoftbeAotwMtli , ,._ 

tton  of  the  tHHird  of  aupervlsors  In  the  ooun^, 
mode  of  eteotloo,  etc-t&is  nibjr-'  — '  *-' 


is  subject  not  being  ex- 


Ttae  Aot  of  April  U,  IStT,  *To  Prohibit  laming  of 
Uoensee  wttbtn  Two  Mllrs  of  the  Hormal  School  at 
Ilaaslleld,"  leotkni  8,  maUng.  It  an  oSettte  to  sell 
UquoTB  tar  drinking  purposes  wMiln  tbo  pre- 
•orlbed  (errttorr,  la  unoonstttutloiial.  Its  otdeut  not 
being  ezpraMeil  In  Its  title.  HatMd  t.  Ctm.  U 
OaoC  Bep.  eiS,  ISO  Fa.  aOB.  fl  v.  M.  C.  KKL 

In  **  An  Aot  to  Amend  Oertah)  Seotlons  of  an  Act 
Belstfaig  to  Townsblp  Oigantsatlons,''  piovMoos 
for  aonsnge  of  bonndaries  of  eldes  and  vUlages 
aielDTalld  as  not  twlng  within  the  title  of  Oie  Act. 
Doteae v.  Pleroe,  UwSst.  Bep. H6,  tt4  DL  lift."- 
thoritles  dted  In  HTda  Park  v.  OHoago,  1>  west. 
Bep.  no.  in  IIL  ua. 

The  proviso  at  an  Aot  entllled  "An  Aot  to  Bz- 
Mnpt  from  Taxation  Putdlo  Pmpertr  Used  for 
Pnblto  Purpoees.*'eto»  declaring  air otjier  property 
tubjeol  to  taxation.  Is  an  sttempt  to  Imnoee  taxa- 
tion not  Indlcaied  In  the  title,  and  conOluts  with  the 
Constitution.  Borough  of  Sewlcktey  v.  Shoks,  10 
Cent,  Bep.  floe,  118  PaTlf ■  -""  "  -^  '"' 

"An  Act  Making    ' 

fix  for  the  Fayirn 

provieloDB  fnr  mbd 

couniice.  oi 
SLRA. 


IDS,  a)  w.  N.  c 
Tssa.  ana  t 


K,V 


It  being  outside  the 


tltleoftheAct.   BanllaaOouatyv.  ApllntHlob.iU 

West.  Bep.  7«L 

ntls  no  port  0/ Act,  IhM  moir  aid  <n  At  eonstmctbm. 


Ttae*'panage"oI  an  Act,  In  freneral. mi>ana  its 
oompletJoo  as  a  law,  by  (he  approval  of  the  Bxeon- 
tlve.ltaparaoire  over  Bis  veto,  or  the  expiration  of 
the  ttme  limited  for  lu  return  If  neither  liKDed  nor 
vetoed  Lugan  T.RtJil«.3  Helsk.Ut;  Eiidlloh.  In- 
tcrprelBtJonof  8l«tulee.6t8. 

Ad  iFsiio  of  fact  whether  a  partlonlar  bill  his  been 
psBsed  by  the  Letrlsleture  In  confonnlty  with  toe 


EXOPLE,  «  nt.  Hast,  v.  McElrot. 


Oil 


Aupb  V.  A'M  (MIcb.)  7  Weat.  Bep.  642; 
Atlg-Gm.  T.  ,lmM  60  Mich.  873. 

The  proTidoii  or  the  ConHtltution  M  to  the 
three  readings  iBBBmandaloryas  that  Id  respect 
to  the  HOD  In  trod  uc  don  of  oew  blUa  after  the 
fifty  day  limit;  and  noacompliauce  Bhonn  of 
record  readere  the  Ian  a  nullity. 

Weill  V.  Etnjteid,  64  Cal.  117. 

The  questions  involved  are  proper  to  bo 
raised  by  demuirer.  The  Journals  are  cooBtJ- 
tutlUDBl  records,  and  the  court  takes  notice  of 
their  conlents  (People  v.  Siee,  mpTa\  and  the 
court  also  takes  coKni^ance  of  the  boundaries 
of  the  muDicipfll  suDdi visions  or  the  State. 

LaGmngtv.  C/iapman,  IlMich,500;  WrigM 
V.  Dunham,  18  Mich.  118. 

There  was  therefore  no  proof  necessary  to  be 
offered,  none  In  fact  which  could  be  given,  the 
quentioD  being  one  of  law  solely. 

Peoph  V.  MaAa/ies,  IS  Micb.  492. 


i,  J.,  delivered  the  opinion  of  the 
court: 

The  Pmaecnting  Attorney  for  the  Cotuty  of 
St.  Clair  filed  an  Information  In  Ihe  circuit 
court  for  that  county  to  test  the  validity  of  Act 
No.  600  of  the  Local  Laws  of  1S87,  purporting 
to  Incorporate  the  City  of  Marine  City,  la  said 
county.  The  defendants  are  ofSceia  of  said 
dly,  elected  andholdingpuhiic  offices  by  virtue 
of  eoid  AcL  The  Act  is  ckimed  to  be  void  be- 
cause It  was  not  introduced  in  the  Legislature 


lature,  and  was  not  read  three 
Conalitullon  requires. 

The  replication  to  the  plea  of  the  respondents 
■eta  forth  that  the  session  of  the  Legldature  of 
of  1887  began  on  the  Slh  day  of  January;  that 


on  February  18  a  bill,  denominnted  "House 
Bill  No.  4BI,"  entitled  "A  Bill  Detaching  Cer- 
tain Lands  from  the  Township  of  Ft,  Gratiot, 
in  the  County  of  Bt.  Clair,  and  OrRanizing  the 
Same  into  a  New  Township,  to  be  Known  as 
the  Township  of  'Huronia,  wasinrroducedby 
Representative  WeUman,  and  referred  to  the 
committee  on  towns  and  counUes. 

The  bill  was  disebnrged  froni  this  committee. 
May  36,  and  referred  to  the  committee  on  mu- 
nicipal corporBtions,  May  27. '  This  last  com- 
mittee reported  a  But>stitute  for  said  bill,  which 
subslilute  was  entitled  "A  Bill  to  Incorporate 
the  City  of  Marine  City,  in  the  County  of  St. 
Clair,  and  to  Repeal  Act  No.  338  of  Local  Acts 
of  1885,  Enlilled  'An  Act  to  Reincorporate  the 
Village  of  Marine  City,'  Approved  April  23, 
1886."  The  substitute  was  at  once  placed  on 
the  general  order,  and  on  June  8  dl^harged 
from  such  order,  and  under  a  suspension  of  the 
rules  passed,  and  ordered  totaketmmediate  ef- 
fect On  the  same  day  it  was  sent  Ui  the  Sen- 
ate, and  there  passed,  after  but  one  reading, 
under  a  suspension  of  the  rules,  and  the  order 
for  immediate  eSect  concurred  in.  It  was  re- 
turned to  the  House,  and  on  June  7  referred  to 
the  committee  on  engrossment  and  enrollment 
Being  duly  enrolled,  it  received  the  signature 
of  the  Governor,  June  8,  1887. 

It  is  claimed  under  tliese  circumstances,  In 
said  replication,  Ihat  the  bill  as  passed  waa  not 
introduced  In  either  House  of  the  Ijegisialure 
until  May  27, 18H7,  when  it  appeared  as  a  sub- 
stitute in  the  report  of  the  committee  on 
municipal  corporations;  that  the  substUuta 
was  in  no  way  germane  to  the  subject  matter 
of  said  house  Dill  491,  aslntroduced  In  ttieilrBt 
place,  and  that  the  territory  embraced  wirbin 
the  Township  of  Fort  Oratiot  dees  not  include 


OonatltuClon wtUnotbeaubmletedtoBlurT.    I 
tag  T.  Galv«BtOD.  a  Tex.  ML 

Pur  the  purpoK  of  Hsoerlaloins  by  what  voi 

Act  was  pMMo,  toarU  mar  look  beyond  the  printed 
statute  book  to  the  certlflcate  upon  tbe  orlslDal 
enicnissad  tdll  on  file  wlih  tbe  Seoretary  of  State. 
Purdy  V.  People,  *  Bill,  884. 

An  ameDdea  title  may  be  passed  by  a  majority  of 
■  m««  quonim.   Johnson  v.  People,  88  111.  tSL 

WboQ  a  aeotlnn  baa  t>een  Btnckeii  out  by  the 
Bontfk  and  the  bill  ao  amended  has  never  paaed 
the8eaate,ttbaiiamty.  Pieeoott  v. HI. * uTca- 
iialOo.19lll.au, 


THMn  (I  MH  become*  a  low. 
A  bm  beoomes  a  taw  wlien  ft  has  gov. 
■II  the  forms  nocenary. 


r.  Miller,  4  Neb. 


pprovlnK  a  I 
e  LwlsLatli 


ro^fsit 


Branoh  of  the   Govenuaent. 

.......  Cal.  1«. 

lag  Act  does  not  beonme  a  law  till  lla 


Memphis  t.  U.  EL  91  O.  8. 93  (M  L.  ed. 


□r  liberal  one  Is  oommHUded.  Thus,  where  a  strict 
onnatructlon  would  have  the  effeot  of  llmltInK  and 
degtroylnv,  while  soma  popular  aooeptatlon  would 
support,  the  Aot,the  lattorniuat  be  adopted.  Com. 
V.  Butler,  se  Pa.  OSS,  UO:  Farmers  &  V.  Bank  v. 
Smith,  a  fieTg.  &  H.  lO;  Honongahela  Nav.  Oo.  v. 
CouQB.  a  Watts  A  8. 101. 

So.  a  lawBpeaklnjr  of  offloers  by  their  titles  of 
omce  will  be  preeumed  to  be  intended  to  operate 
upon  future  Incitmlientsalso.  In  order  to  eaoape  the 
objeotlon  of  unoonatltutlonallty  as  a  private  or  In- 
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any  of  the  terrtlory  locorporated  !□  Harioe  Clt  j 
by  the  Bubstituw, 

After  ttie  flllog  of  this  repllcatloa,  the  le- 
■poDdeots  obtained  Ipbvg  to  lite  an  atiieiitled 
pW  and  ansn-er.  aod  did  so.  In  tbis  amended 
answer  tbey  set  forth  tlie  Act  tinder  wljicb  tlie 
ciiy  WHS  or)^nize(l,  and  averred  IlB  proper  and 
correct  passage  by  tbe  Lcgislal  ore  according  to 
law,  sbowlog  ilie  certificate  or  the  proper  of&- 
cers  that  it  psased  both  HoiiRca,  and  was  or- 
dered to  Iflhe  immediate  eSecl;  also  tbe  ap- 
proval of  tbe  OorernoT,  and  tbe  certificate  of 
ilie  Secretary  of  State  Ibat  it  bad  become  a  la  >v. 
It  also  appean  upon  the  staluta  boolis  oa  one 
of  ihe  Local  Acta  of  188T.  See  Local  AcU 
ll>87.  p.  865. 

To  Ibis  amended  plea  and  answer  tbe  prose- 
cuting attorney  replied  that  "Acl  No.  600  of 
the  LawH  of  1887  ia  not,  and  never  Las  been,  of 


same  was  not  iniroduced  into  or  brought  Liefore 
the  said  Legislnture  until  after  tbe  expiration 
of  more  tbao  fifty  days  from  and  after  tJje  com- 
mencement of  aald  sessina,  and  because  the 
Bame  was  only  read  once  in  tbe  Lower  House 
of  said  Leifisfalure,  and  was  not  read  therein 
three  limes,  as  tbe  ConstitutioD  of  this  State 
requires,"  and  set  forth  the  same,  nith  other 
matters  not  necessary  here  to  be  mentioned,  as 
causes  of  demurrer  to  said  plea  and  answer. 
Tbe  reapoDdenta  Joined  in  said  demurrer,  and 
prayed  the  quashing  of  aaid  information. 

Upon  tbe  bearing,  tbe  Journals  of  tbe  two 
Rouses  nere  used,  and  it  was  shown  therefrom 
tbe  stale  of  facte  eel  forth  In  the  replication, 
except  that  tbe  bill,  before  ii  was  referred  lo  a 
committee,  was  read  twice  by  its  title,^Dnd  the 
substitute  once  at  length  before  its  passage  in 
ibe  House,  and  also  that  tbe  bill,  in  tbe  sbspe 
of  the  sabetitute,  was  read  twice  by  Its  liile. 


and  once  at  length  In  tbe  Senate  before  iU  pas- 
sage. 

We  held.  In  Paopkeerd.  Attonuy-Otnavlv. 
mee,  7  West.  Rep.  642,  81  N.  W-  Hep.  208. 
that  parties  could  not  stipulate  or  agree,  or  ad> 
mit  ijy  pleading,  tbal  a  statute  was  nut  proper- 
ly or  cuneiitutiunaiiy  pnssed  by  the  Legislature, 
and. that  no  parol  proof  could  be  used  tor  that 
purpose.  In  ibat  case  we  1/iok  Judicial  knowL* 
edge  of  Ibe  contents  of  the  Ii'glslalive  Journals, 
and  found  nu  Baw  In  the  passagi^  of  the  Act 
thrn  under  consideratioiL.  But  it  is  held  by 
reputable  authority,  and  with  some  show  of 
reason,  tbst  courts  cannot  look  beyond  tbe  en- 
rolled Act  to  ascertain  whether  the  Constitution 
has  been  complied  with  in  its  passage. 

If  tbe  Act,  aa  in  this  case,  Is  authenticated 
by   the  sicnature  of  the  presiding  officers  of 


of  State,  It  is  declared  by  the  courts  of  Inst  re 
sort  in  manv  of  Ibe  States  that  tbe  court  will 
not  go  behind  these  ceriiflcatea,  and  search 
further  to  ascertain  whether  such  fact-' ellsted 
as  gave  these  officers  constitutional  warrant  for 
their  action,  SlaU  v.  Svift,  lO  Nev,  176;  Eo-'' 
am  V,  Brmone,  80  Ind.  514;  fiSerman  v.  iHory, 
80  Cal.  256;  Bendery.  State.  53  Ind.  254:  Pang- 
bom  v.Young,  82  N.  J.  L.  41;  Ihtneombe  v, 
Prindle,  12  Iowa,  1;  Eld  v.  Gorham.  SO  Conn. 
8;  I'anfie  H.  Co.  v.  Governor.  28  Mo.  853;  iVi>- 
pie  V.  Dettin.  83  N.  Y.  269. 

The  courts  of  some  of  the  SlAtea  have  taken 
cognizance  of  the  Journals,  and  have  looked  in- 
to them  for  the  purpose  of  determining  whether 
the  constilutlonal  methods  have  been  followed 
In  Ibe  posaegc  of  laws.  But  It  is  held,  in  all 
coses,  that  the  presumption  Is  always  strong 
tbnt  the  Legislature  baa  not  violotea  the  Con- 
stitution in  the  passageof  an  Acl,  duly  authen- 
ticated, aa  stated  above;  and  that  the  proof  fur- 


col  law.    SenecaCouatr  V.Allen,  1  Cent.  Bep.  71,99 
N.Y.582. 

It  Is  a  safe  and  wholeaonw  rule  to  adopt  tbe  i«- 
■tiicted  oonstruaUon  of  a  statute,  when  a  more 
Ubcmlone  will  l>rtn((ltln  oondlot  with  the  funda- 
BientDllaw.  FeopleT.BaaTdof  EdiicBtton.lSRarb- 
lOO,  MS.  Bee  also  Oom.  v.  Butler,  99  Pa.  Ml:  Bud- 
llch,  Interprautkni  ot  Statutes,  141. 

When  a  utw  is  alfmcd  br  the  speakera  of  both 
BouBeo,  and  approved  bf  the  Oovemur,  tt  Is  pre- 
Mimed  to  have  been  paMM  In  oonformltr  to  oorati- 
tutlonalregulrements.  I^rrlsun  v.  Peoria.  A.  ft  !)• 
a  Co.  n  UC  U;  Tuney  T.  Lc«an  Oo.  IT  IIL  UL 

Courts  cannot  so  behind  tneee  to  lnqiili«  lata  the 
formot  ttaMMOse.  KllgoreT.  HaBee,KPa.lin- 

The  OOTtUlcateaof  tbespe^en  crftbe  two  Housea 

^ — ■_  .^ -  -  M  rai«ed  both  " 

IT  inquiry  In  tl 

frest-  Hep-mt. _ 

8I&  Brans  v.  Br«wttb  SI  Ind.  51^  Bender  v.  State, 
(Bind.  VUi  HadisonOi.  v.  Burford.  OS  tnd.  88S, 

Wherea  statute  liof  doubtful  or  uncertain 

tng  a  reonrresioe  to  tlie  ' 


tt  was  rasFcd  mar  he  had  to  ascertain  the  probable 

IntantionortbeteBlstotuTe  hi ■-  ■^  -    ■  -- 

that  end  tbe  lesWatlve  hiatorv 
be  Inquired  Into.   Waller  A.^  . 
Maoh.  Oo.  V.  Oililwell,M  Ind.  Oft. 

And  for  thbpurpoae  Arts  in  port  rnoCcHa  may  be 
refeneil  to.  Frother  v.  JelTersonvlllB,  M.  &  I,  It. 
Co.Bi  Ind.  82:  nouglan  v.  Howlaud,  Zk  Wend.  U; 
Tayfaw  T.  WashhiBtou  Co.  «T  Ind.  389. 

Jotnt  re»IuCli)n& 
'  A  Jotnt  reeelutfoD,  when  duly  enrolled,  slimed 
and  aiiprovod.  Is  equal  Inditmlty  and  equally  efleot- 
nat  to  mndlfy  or  repeal  exisUnK  lnva.    Bwaiin  v. 


Constltiitliin  remii 

era  v.  Craue.  1  W.  Va.  178. 
2  L.  a.  A. 


m  a  Buhjeot  whioh  br  the 
Act  theieof  Is  void.  Boy- 


JudMo)  notice  taken  o. 


A  bfil  WBS^ulypaseod,  but  WBS  not  copied  npon 
llie  jnumal  of  waer  House,  nor  alined  nj  the  ra«- 
slillng'  offloer  of  ehber  House,  or  ennillBrl,  Wad  or 
published.  It  was  held  that  a  printed  bill  bearlnc 
a  similar  title  aed  nunil>er,  deposited  lb  tbe  state 
llbrsrji  eould  unt  pruveooaienlaafthe  bill  in  ques- 
tion: tliB  bill  did  nntbeoooiea  law.  Btatev.miaa 
wetter.  10  West  B^  4I».  tf  ObloSL  MS. 

PrtnmjMma  fn  faeor  <^  (wMIMsd  ibAdas. 

ThepreeumptloQla  thatapubllabedlaw  wascoi^ 
rectly  ptuped  as  to  matters  of  form.  People  v.  Obe- 
dbdhdCo.  8N.  7.  S17. 

wben  the  Constitution  doce  not  require  tbe  Jour- 
nals of  tbeGencml  Assembly  to  afflnnatlvelyshow 
"~~~  ~  pcutloular  tblnif  neoensatr  to  tbe  vallaity  ot 

H .. -.  j.na_  It  will  be  pweumed  In 

. —  xintrary  Is  shown,  that  the 

leg-lAlatcira  observed  their  ubllHatlou.  Uutlv.Ste^e, 
82  Ala.  US. 

Tlie  certificate  of  tbe  Secretary  of  State  toa  vol- 
ume of  the  Kevised  SfatutcBlsprtma/acicevideDOa 
of  a  seutlon  emtxxlliiil  therein.  Selders  v.  Itunssa 
Glty.F.aft  Q.  B.  Co.  1  WeM,  Bep.  <S8,  IVHo.  AppAL 


Hglslatlve  aol 


188a 


PsoFLB.  ez  rd.  Habt,  t.  MoElbot. 


618 


Disbed  by  tbe  journals  most  be  clear,  io  order 
to  overcome  this  presumption.  8taU  t.  PeUr- 
9on,  88  Minn.  148,  86  N.  W.  Rep.  448;  MiUer 
▼.  State,  8  Obio  St.  475;  Willianu  v.  State,  6 
Lea,  64U;  Schuyler  Co.  ▼.  Pttmle,  25  III.  188; 
Larrieon  ▼.  Peoria,  A.  d  D.  R.  Oo.  77  HI.  11; 
Worthen  ▼.  BadgeU,  82  Ark.  496. 

It  would  seem  tbat  in  this  State  tbe  practice 
of  this  court  has  been  to  look  into  tbe  leidslar 
five  Journals,  and  to  go  behind  tbe  authentica- 
tion of  tbe  Act,  to  ascertain  whether  the  pro- 
visions of  the  Constitution  have  been  complied 
with  in  the  procedure  to  its  passage. 

In  Green,  v.  Gratee  the  court  evidentlv  did 
,tbis,  and  decided  "  an  Act  to  organize  and  reg- 
ulate banking  associations"  to  be  unoonstitu- 
tional  Ijecause  it  did  not  receive  tbe  assent  of 
two  thirds  of  tbe  members  of  each  house.  See 
1  Doug.  (Alich.)  851. 

In  /Wpto  V.  Onondaga,  16  Mich.  254,  tbe 
court  examined  the  Journals,  and  ascertained 
that  the  title  of  tbe  Act  as  engrossed  and  sijnied 
by  tbe  Governor  differed  from  the  title  of  the 
bill  as  passed.  Campbell,  J,,  in  his  opinion, 
savs:  *'We  have  certainly  tbe  right  to  look 
behind  tbe  enrollment  of  a  statute  for  some 
purposes,  in  order  to  determine  whether  it 
passed  the  Legislature  under  the  conditions  re- 
quired by  the  Constitution;  as,  for  example,  to 
ascertain  what  tbe  vote  was  iipon  it;"  dting 
Qrem  v.  OraiM,  iupra. 

And  in  People,  ex  rel»  Attomey-Oeneral^  t. 
Riee,  7  West  Rep.  642.  81  N.  W.  Rep.  208, 
this  court  again  examined  the  Journals. 

But  in  none  of  these  cases  docs  it  appear  that 
tbe  right  to  do  so  was  questioned  upon  the 
argument 

I  am  of  tbe  opinion  that  tbe  right  of  the 
courts  to  look  Into  the  journals  for  certain  pur- 
poses, and  especially  in  such  cases  as  Oreen  ▼. 
Qratee  and  People  v.  Onondaga,  should  be  sus- 
tained, rather  than  to  hold  tbat  the  enrollment 
and  authentication  of  tbe  Act,  as  enrolled  by 
the  proper  officers,  is  oonclunive.  The  courts 
certainly  ouebt  to  have  tbe  right  to  open  the 
Journals  of  the  Legislature  to  ascertain  whether 
the  fraud  or  mistake  of  some  clerk  or  employ^ 
of  the  Legislature  or  its  committees  has  not 
imposed  upon  the  statute  books  a  different  law 
from  the  one  actually  passed  by  the  Legisla- 
ture, or  to  determine  whether  the  requisite 
number  of  votes  have  been  given  under  tbe 
Constitution  to  pass  a  law,  when  the  Constitu- 
tion requires  tbat  tbe  ayes  and  noes  shall  be 
entered  upon  such  Journals.  It  must  have 
been  intended  by  the  framers  of  tbat  instru- 
ment, on  such  requurement,  that  tbe  courts 
should  look  into  the  journals  to  determine 
whether  the  ayes  were  sufficient  to  pass  a  bill 
in  either  iIoa<«e  as  recorded  in  the  journals. 

How  far  the  journals  may  be  examined,  to 
impeach  duly  authenticated  Acts  of  thp  Le.<ris- 
lature,  it  is  not  necessary  here  to  determine. 
We  certainly  connot  act  upon  anything  not 
found  in  the  journals,  nor  can  we  presume 
that  any  requirement  of  the  Constitution  has 
not  been  fulfilled  unless  the  fact  appears  affirm- 
ativelv  in  such  journals;  and  every  iutendment 
is  to  be  made  in  favor  of  tbe  constitutionality 
of  the  ransnge  of  tbe  Act. 

We  held  in  Peoide,  ex  rel.  Attorney- General, 

SL.R.A. 


V.  Eiee,  supra,  that  if  tbe  object  of  tbe  Act  as 
passed  is  fully  expressed  in  its  title,  tbe  form 
or  status  of  such  title  at  its  introduction,  or 
during  any  of  the  stages  of  legiskition  before  it 
becomes  a  law,  is  immaterial.  In  the  present 
case,  therefore,  the  Act  is  not  unconsUtutional 
because  the  title  of  the  bill  as  introduced 
differed  from  the  title  of  tbe  substitute  or  the 
Act  as  pa<(sed.  The  body  of  this  bill,  as  intro- 
duced by  Mr.  Wellman,  does  not  appear  in  tbe 
house  Journal,  nor  does  the  Constitution  re- 
quire that  it  should.  We  have  no  right  to  pre- 
sume that  tbe  body  of  the  substitute  was  not 
germane  to  tbe  body  of  the  bill.  Tbe  title 
throws  some  lieht  upon  tbe  subject  in  both  the 
bill  and  substitute,  and  from  these  titles  it 
would  appear  that  the  subject  to  be  legislated 
upon  related  to  tbe  same  matter,  to  wit:  tbe 
incorporation  of  certain  territory  in  tbe  same 
County  of  St.  Clair  into  a  new  political  organ- 
ization or  municipalitv — tbe  bill,  to  take  terri* 
tory  from  tbe  Township  of  Fort  Gratiot,  in  the 
County  of  St.  Clair,  and  organizing  therefrom 
a  new  township  to  be  called  "  Huronia,"  and 
tbe  substitute  to  incorporate  the  City  of  Marine 
City  within  tbe  same  county.  See  Attometh 
General  v.  Amoe,  60  Mich.  872,  880,  27  N.  W. 
Rep.  571. 

We  are  not  informed  by  the  Journal  what 
tbe  description  of  this  particular  territory  was 
in  the  body  of  the  l>ill  as  introduced,  and  we 
cannot  go  outside  of  tbe  Journals  to  ascertain 
it;  nor  do  we  consider  tbat  it  was  necessarr 
that  the  description  of  the  territory  in  the  bill 
should  have  been  identical  with  that  of  the 
substitute.  The  lands  and  property  to  be  af- 
fected in  both  the  bill  and  sutistitute  evidently, 
from  the  titles,  being  in  the  same  county,  we 
are  not  prepared  to  say  that  even  the  spirit  of 
tbe  constitutional  provision  was  violated.  Cer- 
tainly there  is  no  affirmative  showing  from  tbe 
journals  tbat  the  letter  of  the  constitutional  re- 
quirement was  not  observed*  The  bill  was 
introduced  within  tbe  fifty  day  limit  The 
substitute  cannot  be  considered  a  new  bilL 
Article  4,  §  28. 

As  to  the  reading  of  the  bill  and  substitute 
twice  bv  the  titles  and  only  once  at  length,  it 
cannot  ne  considered,  at  this  Ute  day,  a  viola* 
tion  of  section  19,  article  4,  of  the  Constitution, 
which  provides  that  *'  Every  bill  and  joint  res- 
olution shall  be  read  three  times  in  each  house 
before  the  fimU  passage  thereof.  The  legisli^ 
tive  practice  of  reading  the  same  twice  by  title 
and  only  once  at  length  has  been  maintained 
too  long  in  this  State  to  be  now  overthrown  by 
the  courts.  It  would  deprive-  us  of  all  statu* 
tory  law.  The  Constitution,  in  terms,  does 
not  direct  that  the  reading  shall  be  at  length, 
and,  while  such  reading,  might  be  the  better 
practice,  wo  cannot  hold  that  It  is  imperatively 
required  tbat  it  should  be  so  read  more  than 
once.  This  Act,  as  it  passed,  was  rend  once  in 
each  House  at  length,  as  appears  from  the 
journals. 

The  judgment  of  the  Court  below  must  he  re- 
versed and  vacated.  Judgment  will  be  entered 
here  for  tbe  respondents,  with  costs  of  both 
courts  against  tbe  relator,  Frmk  Hart. 

Lens*  J,,  did  uot  sit.  The  other  Justice! 
concurred. 


•u 


Indiana  Sufbbub  Coubt. 


Jan., 


INDIANA  SUPREME  COURT. 


Frederick  O.  STRINGER,  Appt.^ 

Harriet  FROST. 

(-...Ind ) 

L  ▲  g^eneral  verdict  must  oontrol  special  in- 
terrogatories, unless  there  is  irreconcilable  con- 
flict. 

2.  Riding  a  horse  at  an  Improper  speed 

along  a  much  used  public  street  in  a  populous 
city  and  at  the  same  time  looking  in  another  di- 
rection from  that  in  which  the  rider  Is  firolng,  is 
culpable  negligence. 

8.  A  footman  about  to  cross  a  public 
street  is  not  required  to  exercise  the  same  high 
degree  of  vigilance  in  order  to  avoid  contact 
with  a  horseman  that  is  required  at  railroad 
crossings.  Foot  passengers  have  equal  rights  in 
the  streets  with  those  mounted  on  horseback  or 
driving  In  carriages.  Neither  has  a  priority  of 
right  over  the  other;  both  are  bound  to  use  rea- 
sonable care  to  avoid  collision. 

4.  A  g^eneral  objection  to  evidence  as  'incom- 
petent, Immateriul  and  irrelevant,**  is  not  sulfl- 
dent  to  present  any  question  on  appeal. 

ft.  On  the  question  of  neff lifl^ence  In  riding 
at  an  improper  speed  on  a  street,  evidence 
is  admissible  that  there  is  more  travel  on  tliat 
street  than  on  any  other  in  the  city. 

(January  8, 1889.) 

APPEAL  by  defendant,  from  a  Judfnnent  of 
the  Circuit  Court  of  Allen  County  (Hurch, 
J,\  in  favor  of  the  plaintiff  in  an  action  for 
damages  for  a  pel  soual  injury.    Afflrmed. 

The   questions  presented  are  stated  in  the 
opinion. 
Mr,  Kjrer  L«  Groff  for  appellant. 
Mes»r$.  J.  B.  Harper  and  W.  G.  Cole« 
rick  for  appellee. 

Mitchell,  cT.,  delivered  the  opinion  of  the 
court: 

Action  by  Harriet  Frost  against  Elza  T. 
Stringer,  and  his  minor  son,  Frederick  O. 
Stringer,  to  recover  damages  alleged  to  have 
been  wrongfully  inflicted  l)y  the  defendant, 
iS^erick  O.  Stringer,  upon  the  plaintiff,  in 
negligently  riding  his  father's  horse  upon  her 
-while  she  was  crossing  a  public  street  in  the 
City  of  Fort  Wayne.  The  Jury  returned  a  gen- 
eral verdict  in  favor  of  the  father,  and  ai;amst 
Frederick  O.  Stringier;  and  they  also  returned 
answers  to  special  mterrogatories  submitted  to 
them  by  the  parties,  respectively.  On  the  ap- 
pellant's behalf  it  is  contended  that  the  answers 
to  special  interrogatories  make  it  apparent  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  it  was  therefore  error  for  the 
court  to  overrule  his  motion  for  Judgment  not- 
withstanding the  general  verdict. 

It  is  doubtless  the  rule  in  cases  of  this  nature 
that  a  recovery  will  not  be  sustained  whenever 
there  is  negligence  on  the  part  of  the  plaintiff 
contributing  directly,  or  which  was  a  proxi- 
mate cause,  to  the  occurrence  from  which  the 
injury  arises,  and  that  the  burden  is  upon  the 
plaintiff  to  show  that  the  injury  is  not  attribut- 
able to  any  want  of  proper  care  on  his  part. 

2  L.  R.  A. 


Murphy  V.  Deane,  101  Mass.  455.  We  do  not, 
however,  concur  in  the  view  that  this  rule  was 
violated  by  ovcrniling  the  appellant's  motion 
for  ludgment.  The  general  veidlct  affirmed 
the  de  endant's  negligence,  and  that  the  plaint- 
iff was  herself  in  the  exercise  of  due  cure;  and 
it  is  too  well  settled  to  justify  the  citation  of 
authority  that,  unless  the  facts  specially  found 
are  in  irreconcilable  conflict  with  the  general 
verdict,  the  general  verdict  must  control. 

It  would  serve  no  useful  purpose  to  set  out 
the  inter;  ogatories  and  the  answers  of  the  jury. 
It  is  quite  suflicient  to  say  they  show  beyond 
question  that  the  defendant  was  culpably' neg- 
ligent, in  that  at  the  time  of  the  collision  he  wns 
riding  his  horse  at  an  improper  rate  of  speed, 
along  a  much  used  public  street,  in  a  populous 
city,  and  at  the  same  time -looking  in  another 
direction  from  that  in  which  be  was  rapidly 
proceeding,  and  that  they  do  not  show  the  neg- 
lect of  the  plaintiff  to  take  any  reasonable  pre- 
caution which  would  have  prevented  the  col* 
lision  that  occasioned  the  injury. 

We  agree  that  it  is  the  duly  of  a  person 
crossing,  or  about  to  cross,  a  public  street  on 
foot,  to  look  and  take  precautions  according  to 
the  character  of  the  thoroughfare,  so  as  to  avoid 
collision  with  approaching  horsemen  or  vehi- 
cles; but  it  is  obviously  not  necessary  that  the 
same  high  degree  of  vigilance  should  be  de- 
manded of  a  footman  about  to  cross  a  public 
street,  in  order  to  avoid  contact  with  a  horse- 
man who  is  likewise  under  a  duty  to  be  on  the 
lookout,  and  to  have  his  horse  under  careful 
control,  as  is  required  at  railroad  crossings  over 
which  engines  and  trains  of  cars  are  necessarily 
run  at  a  rate  of  speed  not  readily  governable. 
WendeU  v.  New  York  Cent.  A  H.  H.  R.  Cb.  91 
N.  Y.  420;  Barker  ▼.  8awige,  45  N.  Y.  191; 
WiUiatM  v.  Qrealy,  112  Mass.  79. 

Unless  the  occasion  is  of  an  extraordinary 
character,  persons  have  no  right  to  ride  or 
drive  through  the  streets  of  a  populous  city  at 
a  rate  of  speed  which  makes  it  aangerous  to  foot 
travelers  using  ordinary  care;  while  trains  of 
cars  cannot  be  moved  so  that  their  speed  may 
be  averted  in  a  moment,  when  footmen  are  seen 
in  the  way. 

The  court  committed  no  error  in  overruling 
the  appellant's  motion  for  judgment,  notwith- 
standing the  general  verdict. 

It  is  not  necessary  to  discuss  the  Buffldency 
of  the  evidence.  The  plaintiiTs  testimony, 
which  the  jury  must  have  accepted  as  true, 
sustains  the  verdict  to  the  fullest  extent  Ac- 
cepting the  plaintiff's  testimony,  it  cannot  he 
said  t&t  she  was  guilty  of  contributory  negli- 
gence, or  that  the  want  of  ordinary  care  on  her 
part  proximately  or  directly  contributed  to  the 
injury.  Foot  passengers  have  equal  rights  in 
the  streets  with  those  mount*^  on  horseback 
or  driving  in  carriages.  Neither  have  a  prior- 
ity of  right  over  the  other.  Both  are  bound  to 
use  reasonable  care  to  avoid  collision.  Belton 
V.  Bajcter,  54  N.  Y.  246;  Cotton  v.  Wood,  8  C. 
B.  N.  S.  571. 

The  plaintiff  had  the  right  to  cross  the  street 
at  the  crosswalk  or  elsewhere,  exercising  such 
caution  and  prudence  as  the  ci.'X^umstances  de- 
manded to  avoid  being  injured,  while  the  de- 
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tendaat  had  tlM  riicht  to  tide  alooff  the  street, 
obserrinK  BQc-h  walcbfulneM  for  footmea,  and 
hariogbu  animal  anderaucb  control,  hs  would 
enable  blm  to  avoid  Injury  to  otbers,  who  bad 
conespondlDg  and  reciprocal  Hebta  In  tbe 
■treet.  Sinont  y.  Qayiior,  ft»  Ind.  165:  Mtir- 
phgY.  Orr,98N.  Y.  U;  Ifoetnu  v.  Herrmnnn, 
108  N.  T.  849,  U  Cent.  Rep.  90, 15  N.  E.  Rep. 
415;  Bn>okt  T.  aehwarin,  64  N.  T.  843:  Daniel* 
"1  Mich.  83;  Skapleigh  t.   Wyman, 
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Children  and  inflrm  peraoDa,  aa  well  aa  thoee 
wbo  are  of  mature  years,  and  in  tbe  visor  and 
activiiy  of  healih,  liavethe  right  to  walk  along 
or  serosa  (he  streets  of  a  city,  observing  such 
care  as  persons  of  like  age  and  condition  are 
acciutomed  to  use;  and  all  have  a  right  to  as- 
sume that  carrioles  will  not  be  driven  or  horses 
ridden  over  tlie  streets  al  an  Improper  rate  of 
Bpeed.  Birkett  v.  Kniekerbodeer  Ice  Oo.  110 
N.  ¥.  004,  18  Cent.  Rep.  421.  18  N.  E.  Rep. 
lOtJ. 

It  canaot,  therefore,  be  said,  as  a  matter  of 
law,  that  one  ia  gulllj  of  Degligence  who  does 
not  aniiclpale  and  take  special  precautions 
against  injury  from  the  reckless  and  Improper 
conduct  of  oiben  in  riding  or  drivlog  at  an 


umuual  and  dangerous  rate  of  speed.    Ooomht 
V.  Purringlon,  ^  Maine,  882;  Bom  t.  Litton, 

5  Car.  ft  P.  407;  WiUiamt  v.  mt/tarOt.  8  Car. 

6  K.  81. 

Some  questions  were  asked  of  wltnessea  pro- 
dooed  by  the  plaintiff  below  whicb  were  ofy 
Jected  to  as  "Incompetent,  immaterial  and  ir- 
relevant." It  has  often  been  decided  that  an 
objection  nf  this  general  character,  without 
more,  presents  no  question  for  decL'iion.  Buti- 
rfy  V.  C'inningham,  107  Ind.  880,  5  West.  Rep. 
540,  8  N.  E.  Rep.  174;  Chapman  v.  Moim,  107 
Inl.  828,  S  West.  Rep.  Z69,  8  N.  K  Rep.  80; 
Ohio  d  M.  R.  Go.  v.  Walker,  118  Ind.  198,  13 
West.  Rep.  731,  15  N.  E.  Rep.  234. 

A  witness  wan  also  permitted  to  testify,  ovet 
objection,  that  thrre  was  more  travel  upon  lbs 
street  over  which  the  defendant  was  riding  at 
the  lime  he  ran  upon  the  plaintifF  ttian  upon 
any  other  street  in  the  City  of  Fort  Wayne, 
As  teniling  lo  show  the  impropriety  of  the  de- 
fendant's conduct  in  riding  at  an  immoderate 
rate  of  speed,  this  evidence  was  competent. 

Tbe  alleged  modification  of  the  instructlotu 
asked  by  the  appellant  presents  no  question 
which  requires  a  reversalof  tbe  judgment. 

Thejudgmtnt  it  afflrmed,  with  cotU, 
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Mary  Jane  POWELL,  Hetpl., 
D.  C.  OAMPBELL,  Appt. 


m  graatod  toa  wUe  lor 
■  ottm  ttaao  adulteiT,  U  Uie  aocompUsb- 
ntont  at  bar  lapport  lendeis  It  necessary,  the 
ooart  mar  deorae  to  her  tin  dtle  of  eltber  real  or 


purchases  read  |»oper^  from  a  hustand,  wlih 
•otnal  mitlae  of  a  pendlDS  dlvoioa  salt  In  whlota 

IbewUesar^- " ""- — 

propertr* 


9-  A  mU«  of  property  bv  »  hnsband,  penO- 

Ing  a  dlvoroe  gull  In  vhiaG  a  decree  to  asked  aet- 
tlns  apart  tbe'  propertr  (o  the  wife,  Is  not  lakMl 
outoriheruieof  Itapendenabythefaot  that  tbe 
wife  told  him  be  oould  sell  It  If  be  wanted  to,  and 
that  she  wllhed  lie  wnuld.  wbere  the  pi 


4.  A  salt  in  •onlto' br  a  woman  to  set  aMe  ■ 
deed  made  bf  ner  fiirmer  husband  pendtng  a  n- 
Trace  suit.  In  which  •  Aecree  wai  made  glvti« 
her  the  land,  wlU  not  be  defeated  on  the  ground 
that  she  baa  a  complete  remedy  at  law. 
IJauuarr  ■•  UM).) 

APPEAL  by  defendant,  from  a  judgment'of 
tbe  Waahoe  County  Dlatrict  Court  In  favor 
of  plaintiff  in  an  action  to  aet  aside  a  ooovey- 
ence  of  land.    AJJ^nud, 


by  a  pTDoedora  agaiiiat  the  property  of  tbe  defend* 
ant  within  tbe  jurisdiction  of  tbe  oourt.  In  such 
eaiB  the  defandant  to  not  penooallj  bound  by  tbe 
Jndgment  bwond  Uw  property  In  queatloo.  Feo- 
nover  t.  NeffTtt  U.  8. 114  (H  L.  ed.  HSi. 
Tha  ontf  RTOond  on  which  a  Hi  tiMKlsiM  to  < 


prtvertr  la  wa  put  In  lItl«atloi>  and 

Eht  under  thejurladlctlon  of  the  ooort  aa  to  be 

'  ■  1  abide  tbe  ' "■ ■    ■* 

aB.I.llK: 


adiToroemltlewbece  brtheallefBtltmaot  the 

bcoaahtn — , 

beniS  to  abide  tbe  dcOTee  of  tbe  I 

BpeiMer,  SB.  I.  lIKi  Bennett,  Lis 

AaageneialruleblUa  filed  for  alimony  and: 
tenanoe  merelr  do  not  constitute  lii  pmhwh^ 
Brlgbtaaan  v.  Brl|^tman,  1  a.  I.  IIS:  Ahoood  v. 
Almood,  4  Band.  NS;  Gllmore  v.  OlhnoTB,  B  Jonca. 
SOst :  Bah4  V.  Balrd,  PUI.  Bq.  81T. 

the  tule  of  Hi  pendens.  If  applicable  at  all  to  a 
rimple  petWon  (or  divorce,  alimony,  etc.,  where 
OM  piopeitT  aouffht  to  tie  imarBed  fa  deocrllMd,  Is 
oaij  upllaable  beoauae  ft  ream  upon  the  latter 
gimindi  and  therefore  noHoe  of  the  iiUnsof  the 
petkktn  to  third  iprBODa,  who  are  creditors  of  tbe 
napondeat%  hnsSand,  isnot,  as  to  such  penotis, 
emilnuent  toaervloe  ao  aa  to  poa^pone  tbdr  bona 
fat attaohmenta of thepropeny deaorltwd.  Bpen- 
cer  V.  SpeDoer.O  R.  I.  liO.  Bee  Hopkins  v.  STLuren, 
tOow.  MT:SBuKd.  Vend.  lOlS,  note 8:  Newman  v. 
SL  tA. 
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Pesdinx  f^valt  fordivoroe  brought  by  the: 
presen^t  pTalptiff  asainsi  her  husband,  he  con 
veyed  certain  land  to  defendant    This  land 
n^as  set  apart  to  plaintiff  by  the  decree  in  the 
divorce  suit,  and  this  action  was  brought  to  set 
aaide  the  conveyance  by  the  husband. 

Further  facts  appear  in  the  opinion. 

Messrs,  BU  u.  Iiinds*y  and  R»  H. 
Clarke*  for  appellant: 

The  decree  in  F&toeU  v.  Powell  did  not  oper- 
ate to  clothe  respondent  with  title. 

Pom.  £q.  Jur.  gg  184,  185,  170.  428,  1817, 
1818. 

If  the  court  had  the  power  to  do  so  at  all, 
that  could  have  been  done  only  bv  enforcing 
Powell's  ap|)earance  and  ordering  him  to  con- 
vey and,  upon  his  neglect  or  refusal  so  to  do, 
to  appoint  a  oommisbioner  to  execute  such  con- 
veyance. 

Qen.  Laws,  Nev.  $  493, 

Respondent,  having  failed  to  avail  herself  of 
the  provisions  of  the  statute,  and  of  the  law,  in 
the  divorce  case,  cannot  now  be  heard  to  com- 
plain, in  another  and  a  separate  action,  and 
sulieequent  to  the  term  of  cQurt  at  which  the 
divorce  suit  was  tried. 

Stewart,  Marriage  &  Divorce,  §  836,  and 
cases  cited;  Harris  v,  Harris,  86  Barb.  88; 
Clef/iens  v.  Clemens,  87  N.  T.  69,  78;  2  Smith, 
Lend.  Cas.  787. 

It  was  material  for  ■  appellant  to  show  that 
respondent  consented  to  the  sale  of  the  property 
peodiiig  the  divorce  suit.  But  for  the  divorce 
•uH  liiohard  Powell  could  have  sold  without 
respondent's  consent,  and  respondent  could  re- 
lieve him  from  any  disability  which  the  divorce 
proceedings  imposed,  gmnting  that  the  di- 
vorce proceedings  deprived  him  of  such  power. 
The  question  is  not  one  of  estoppel  of  respond- 
ent, but  authority  in  Richard  Powell  to  sell 
If  the  divorce  proceeding  suspended  this 
authority,  respondent's  consent  revived  it. 

KoUu.an  v.PeyPm,  1  Speers,  £q.  46;  Terrifv, 
Hopkins,  I  liill,  £q.  1;  OhesJiire  v.  Fayne,  16 
B.  Mon.  (318. 

Messrs.  William  Webnter  and  8.  D. 
Rliifl^.  for  respondent! 

D^endant  intruded  himself  into  the  contro- 
Tersy  by  taking,  from  the  former  defendnnt, 
title  to  the  subject  matter  of  the  controversy, 
with  actual  knowledge  of  the  rights  and  claims 
of  plaintiff  therein;  and  he  is  now  bound  by 
the  adjudication  therein. 

BarW  V.  Parber,  63  U.  8.  21  How.  682  (16 
L.  ed.  226);  Cheeter  v.  Wilson,  76  U.  S.  9  Wall. 
108(19  L.  ed.  604);  Tilion  v.  Cofield,  li8  U.  8. 
168  (23  L.  ed.  a^8>. 

Any  claim  that  Jane  Powell,  bv  her  declara- 
tions, vested  Richard  Powell  with  a  power  to 
oonvcy  seems  fallacious. 

(Jen.  Laws  2624,  2048;  Hepburn  v.  Dubois, 
87  U.  8.  12  Pet.  845  (9  L.  ed.  1111). 

Jane  and  Richard  rowell  were  husband  and 
wife  at  the  time;  and  the  declarations,  if  made, 
were  communications  between  husband  and 
wife,  and  hence  not  admissible  in  evidence. 

Gen.  StaU  ^  8403;  7'erry  v.  /  elcher,  1  Bailey, 
L.  608;  Com.  v.  I/at/cs,  6  New  Eng.  Rep.  268, 
145  Muss.  289;  Bowman  v.  Patrick,  82  Fed. 
R«p.  86b;  Bkh^  v.  Brork,  8  Cent.  Rep.  iro. 
116  Pa.  109;  Dexter  v.  Booth,  2  Allen,  659; 
JaeoffS  V.  HeUer,  118  Mass.  157;  Drew  v.  Tar- 
bell,  in  Mass.  90;  Bromi  v.  Wood,  i21  Ma8S.187. 
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The  jud|^ent  in  a  matrimoDSal  suit  is  con- 
clusive; it  IS  an  adjudication  upon  the  status  of 
the  parties  (Freeman,  Judgments.  8d  ed.  ^ 610); 
yet  the  power  oonfemd  on  our  courts  to  grant 
divorces  is  conferred  by  statute,  and  is  as  much 
so  conferred  as  any  of  the  powers  given  to  oar 
courts  in  divorce  matters-^upon  vrnich  theory 
a  collateral  attack  upon  Ptnoell  v.  iVtoetf  is  ex- 
cluded. 

Hampsonv.Weare,  4  Iowa,  18;  Chrassmeifer 
V.  Beeson,  18  Tex.  758;  EUis  v.  Clarke,  19  Ark. 
420;  Bauman  v.  Bauman,  18  Ark.  820,  882, 
888;  Wallace  v.  Brown,  22  Ark.  118,  citing  Gap- 
lord  V.  £^carff,  6  Iowa,  180. 

Strangers  to  the  record  cannot  collaterally 
interpose  objections,  which  can  alone  be  made 
in  a  direct  proceeding  by  motion  or  writ  of 
en  or. 

P/iiUips  V.  Coffee,  17  UL  164;  CMi  T.  Hawn, 
80  Conn.  190. 

lieonardt  Cfi.  J.,  delivered  the  opinion  of 
the  court: 

On  the  —  day  of  March,  1886,  respondent 
commenced  an  action  in  the  District  Court  of 
Washoe  County,  to  obtain  a  decree  of  divoroe 
a  9tnet/foagaii)8t  her  husband,  Richard  Powell, 
on  the  ground  of  extreme  cruelty.  In  her  com- 
plaint 3ie  fully  and  spedflcall^  described  oe^ 
tain  lands,  whereon  was  the  residence  of  Pow- 
ell and  wife,  and  certain  personal  property,  all 
the  separate  property  of  the  said  Powell,  of  the 
value  of  about  $i,000,  which  she  alleged  might, 
by  order  of  the  courts  be  applied  to  her  sup- 
port and  maintenance,  and  in  aid  of  the  prose- 
cution of  her  action  against  the  defendant.  She 
also  alleged  that  said  properly  was  all  the  prop- 
erty owned  by  the  defendant;  that  she  was 
without  means  to  prosecute  her  action,  that  she 
was  impecunious,  and  in  delicate  health;  that 
her  health  had  suffered  because  of  the  defend- 
aui's  cruelty  towards  her;  that  she  was  depend- 
ent upon  her'  friends  and  relatives  for  support 
and  subsistence.  She  prayed  for  a  decree  of 
divorce,  and  that  all  the  real  and  personal  prop- 
erty of  the  defendant  beset  apan  to  her  (or  her 
support  and  maintenance,  except  such  asmisrht 
be  appropriated  for  her  maintenance,  and  in 
aid  of  her  action  against  the  defendant  pending 
litigation;  that  the  title  to  the  real  property  of 
defendant  be  decreed  to  her;  and  for  such  other 
relief  as  she  might  be  entitled  to  receive. 

Personal  service  of  summons,  attached  to  ft 
certilied  copy  of  the  complaint,  was  made  upon 
the  defendant,  Powell,  in  Washoe  Oountv, 
March  8,  1886.  Defendant  appeared  for  the 
purpose  of  contesting  plaintiff's  application  for 
an  allowance  for  suit  money  and  support  pend- 
ing tbe  litigation;  but  he  failed  to  answer  the 
complaint,  or  to  appear  in  the  action,  except  as 
before  slated. 

On  the  80th  day  of  March,  1886.  the  case 
came  on  for  trial.  Plaintiff  introduced  her  evi- 
dence, and,  it  appearing  that  defendant's  de> 
fault  bad  been  entered,  the  court  entered  a  dcv 
cree  dissolving  the  marriace  of  plaintiff  and 
defendant,  **  and  that  the  plaintiff  do  have  for 
her  support,  from  and  out  of  the  separate  prop- 
erty of  the  defendant,  two  horses  and  their 
harness  and  one  wagon  •  .  .  described  in  the 
complaint  and  llndings  of  fact  filed  in  said  ac- 
tion .  .  .  that  plaintiff  have  title  to  said  prop- 
erty, and  all  of  it,  against  the  defendant,  and 
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that  she  have  poflsession  thereof;  that  plaintiff 
do  have  against  the  defendant,  and  from  and  out 
of  hia  separate  property,  the  following  described 
real  property,  ana  real  property  interests  and 
appurtenances,  to  wit:  [Then  following  a  defi- 
nite description,  as  stated  in  the  complaint.] 
It  is  ordered,  adjudged  and  decreed  by  the 
court  that  the  title  to  said  land  and  water,  and 
the  uae  of  said  water,  together  with  the  im- 
provements and  appurtenances  with  said  lands 
and  water,  and  the  use  of  said  water,  be,  and 
the  same  is,  taken  from  and  out  of  the  defend- 
ant, and  placed  in  and  confirmed  to  the  plaint- 
iff, and  to  her  heirs  and  assigns,  and  that  she 
have  possession  thereof  as  against  the  defend- 
ant." 

March  26, 1886,  pending  the  divorce  suit,  de- 
fendant in  this  action  took  a  deed  of  convey-, 
ance  to  himself  from  Richard  Powell  of  all  the 
real  property  and  property  rights  described  in 
the  complaint  and  decree  in  the  divorce  case, 
and  a  transfer  and  assignment  of  aU  the  per- 
sonal property  described  therein;  and  at  the 
oommenccment  of  this  action  this  defendant 
still  held  the  title  and  possession  of  said  real 
property.  The  decree  in  the  divorce  case  re- 
mains unreversed  and  unmodified. 

Prior  to  and  at  the  time  he  received  said  con- 
veyance, and  before  making  any  payment  on 
account  of  odd  purchase,  defendant  had  actual 
personal  knowledge  of  the  pendency  of  the  di- 
vorce suit  f  f  Fmoal  V.  FoweU,  and  that  the  title 
and  disposition  of  all  of  said  property,  real  and 
personal,  was  involved  In  said  action,  and  that 
the  plaintiff  therein  claimed  and  demanded 
relief  therein  in  respect  to  all  of  said  property. 
The  value  of  the  property  sold  by  FoweU  to 
defendant  was  at  least  $8,00U,  while  the  price 
paid  was  but  $1,400. 

This  action  was  commenced  June  26, 1886,  to 
annul  tbe  deed  from  Powell  to  defendant,  and 
to  compel  ihe  latter  to  convey  to  plaintiff,  by 
good  and  sufficient  deed,  the  real  property  de- 
scribed in  Powell's  deed  to  him.  Defendant, 
C^pbell,  appeared  and  answered.  In  her  com- 
plaint plaintiff  charges  that  Powell  gave,  and 
Campbell  received,  the  deed  above  mentioned, 
with  intent  to  cheat  and  defraud  plaintiff,  and 
to  defeat  the  operation  of  any  judgment  that 
mijtht  be  recovered  in  the  said  divorce  suit;  but 
the  findings  do  not  cover  this  issue. 

The  court  proceeded  upon  the  theory  that  de- 
fendant was  a  purchaser  pendente  lite,  with 
actual  knowledge  of  the  then  pending  suit  for 
divorce,  the  property  to  be  affected  thereby, 
and  the  relief  demanded;  that  In  this  action  be 
was  as  conclusively  bound  by  the  decree  in  that 
case  as  he  would  have  been  if  be  had  been  made 
a  party  defendant;  and  that  plaintiff  could 
maintain  this  action  to  acquire  from  him  the 
legal  til  le  to  property  to  which  she  had  acauired 
the  equitable  title  in  the  divorce  suit.  A  decree 
was  entered  accordingly.  From  Uiat  decree, 
and  an  order  overruling  defendant's  motion  for 
a  new  trial,  this  appeal  is  taken. 

At  the  trial  i)laintiff  offered,  and  the  court 
admitted,  in  evidence  the  judgment  roll  in  the 
case  of  P&weU  v.  Poweli,  against  defendant's  ob- 
jections, based  upon  several  grounds  stated,  tbe 
first  and  most  important  of  which  was  as  fol- 
lows: "That  said  Judgment  roll,  decree  and 
each  and  all  of  said  pa];)ers,  are  irrelevant,  im- 
material, and  incompetent  as  evidence  for  any 
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purpose  in  this  case,  for  the  reason  that  the 
said  decree  is  a  nullity,  in  so  far  as  it  attempts 
to  devest  the  title  of  the  property  mentionea  in 
said  decree  out  of  Richara  Powell,  and  vest  it 
in  the  plaintiff  in  this  action."  Tbe  fourth  is  as 
follows:  "  It  being  admitted  by  the  pleadings 
in  this  action  that  all  tbe  property  in  dispute 
herein  was,  before  the  commencement  of  tbe 
action  of  PotceU  v.  Potrell,  tbe  separate  property 
of  said  Richard  Powell,  the  court  whieb  tiled 
said  action  had  no  power  to  decree  the  title  to 
any  of  it  to  the  plaintiff  in  said  divorce  case." 

These  grounds  of  objection  may  be  consid- 
ered together.  If,  under  tbe  statute,  the  dis- 
trict court  has  power,  in  any  suit  for  divorce 
on  the  ground  of  extreme  cruelty  of  the  hus- 
band, to  devest  bim  of  tbe  title  to  bis  separate 
property,  and  invest  the  wife  with  the  same,  so 
far  as  that  may  be  done  by  a  decree,  then  the 
objection  made  upon  tbe  grounds  above  stated 
was  not  well  taken;  because,  if  tliere  was  power, 
then  the  most  that  can  be  claimed  is  that  it  was 
error  to  decree  the  title,  and  the  decree  cannot 
be  assailed  collaterally.  It  is  undoubted  ly  true 
that  if  the  court  had  power  to  decree  the  title, 
such  power  must  be  found  in  the  statute.  PeV' 
kins  V.  Ferkine,  16  Mich.  167;  Bacon  v.  Baoon^ 
48  Wis.  203;  Donovan  v.  Donovan,  20  Wis.  586; 
Barker  v.  Dayton,  28  Wis.  879. 

Does  our  statute,  in  a  proper  case,  confer 
such  power? 

In  Wueet  v.  Wueet,  upon  tbe  facts  shown, 
this  court  upheld  a  decree  awarding  certain 
real  estete  to  the  wife  absolutely.  17  Nev. 
231. 

In  Lake  v.  Bender,  18  Nev.  861,  we  did  say, 
and  now  reiterate  tbe  same,  that  the  object  of 
the  statute  was  to  provide  proper  support  for 
the  wife  and  minor  chUdren,  and  that  the  legis- 
lative intent  to  limit  the  disposition  of  the  hus- 
bcmd's  property  to  their  proper  support  was 
manifest,  in  that  case,  where  there  was  a 
direct  appeal,  and  where,,  consequently,  we 
could  consider  mere  errors,  tbe  court  below 
had  decreed  to  Mrs.  Lake  $150  per  month  for 
her  support,  and  made  the  same  a  charge  and 
lien  upon  certain  real  estate.  She  appealed, 
and  it  was  urged  in  her  behalf  that  Lake's 
separate  property  should  have  been  divided  be* 
tween  the  spouf>es,  and  that  in  making  an  or- 
der for  a  monthly  payment  of  $150  the  court 
abused  its  discretion.  It  was  to  this  cktim  for 
a  division,  under  the  circumstances,  that  we 
directed  our  argument;  and  we  tried  to  show 
that,  in  the  case  then  in  hand,  a  decree  invest- 
ing Mrs.  Lake  with  the  title  to  specific  prop> 
erty  was  not  nf'cessary  for  her  proper  support, 
and  consequently  that  it  should  not  be  granted. 

If,  in  an  action  of  this  character,  tbe  statute 
permits  the  court  to  decree  to  the  wife  any 
portion  of  the  husband's  separate  property  ab- 
solutely, it  should  never  be  done  unless  such 
action  is  reas'<nably  necessaiy  for  the  accom- 
plishment of  the  primary  object  of  tbe  stetute 
—support  of  tbe  wife  and  minor  children;  and 
if,  in  any  case,  the  discretion  of  the  tria)  court 
should  be  abused,  this  court,  upon  du^ct  ap- 
peal, would  not  fail  to  correct  the  error. 

The  statute  provides  that  "When  the  mar- 
riage shall  be  nissolved  by  the  husband  being 
sentenced  to  imprisonuient,  and  when  a  divorce 
shall  be  ordered  for  the  cause  of  adultery  com- 
mitted by  the  husband,  the  wife  shall  be  en- 
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titled  to  the  same  proportion  of  his  lands  and  I 
property  as  if  be  were  dead;  but  in  other  cases  I 
the  court  may  set  apart  such  portion  for  her 
support  and  the  support  of  their  children  as 
ehail  be  deemed  just  and  equitable."    Gen. 
Stat,  g  496. 

The  court  may  "set  apart "  so  much  of  the 
husband's  separate  property,  in  case  of  divorce 
for  extreme  cruelty,  as,  under  the  circum- 
stances, is  just  and  reasonable  for  the  support 
of  the  wife  and  their  children.  If  more  is  set 
apart  than  is  just  and  reasonable  for  support, 
it  is  error;  but,  until  reversed  or  modified  on 
appeal,  the  decree  in  this  respect  is  not  void. 
Does  the  power  to  set  apart  include  the  power 
to  decree  the  husband's  title  to  her,  if  in  a  ^ven 
case  it  is  necessary  to  do  so  in  order  to  provide 
proper  support  for  the  wife  and  children?  In 
this,  as  in  all  other  cases  of  statutory  construc- 
tion, we  must  find,  if  possible,  the  legislative 
intent;  and,  in  an  earnest  endeavor  to  do  so  in 
tbis  case,  the  first  thought  that  comes  to  our 
minds  is,  as  before  stated,  that  the  primary  ob^ 
ject  of  tlie  Legislature  was  to  give  the  wile  and 
children  a  support  out  of  his  property;  and,  if 
the  accomplishment  of  this  obiect  depends 
upon  decreeing  to  her  the  title,  what  good  rea- 
son can  be  given  for  withholding  it?  Is  the 
entire  title  any  more  sacred  than  the  absolute 
right  of  use  for  life,  if  the  whole  is  required? 

The  learned  counsel  for  appellant  say:  "The 
pretense  that  clothing  the  wife  with  the  abso- 
lute title  to  the  husband's  property,  and  impos- 
ing no  restrictions  upon  its  disposal,  is  doing 
nothing  more  than  setting  it  apart  for  her  sup- 
port, is  too  absurd  for  argument."    Let  us  sec: 

The  section  of  the  statute  under  considera- 
tion was  first  passed  by  the  Legislature  of  1861, 
Stat.  1861,  p.  99,  j^  27.  That  section  was 
amended  in  1866  (Stat.  1864-65,  p.  99),  al- 
though the  amended  section,  in  respect  to  the 
part  under  consideration,  is  substantially  the 
same  as  the  original.  The  IMvorce  Act  oi  1861 
was  passed  November  28, 1861.  The  following 
day  the  Probate  Act  was  passed  (Stat.  18(91,  p. 
186);  and  yet,  in  the  Isist  named  Act  these 
words  are  used:  "  If  there  is  no  law  in  force 
exempting  oroperty  from  execution,  the  fol- 
lowing shall  be  set  apart  for  the  use  of  the 
widow  or  minor  child  or  chfldren,  and  shall 
not  be  subject  to  administration  •  .  .  When 
property  shall  have  been  set  apart  for  the  use 
of  the  family,  in  accordance  with  the  pro- 
Tisions  of  this  chapter,  if  the  deceased  snail 
have  left  a  widow,  and  no  minor  child,  such 

firoperty  shall  be  the  property  of  the  widow, 
f  he  shall  have  left,  also,  a  minor  child  or 
children,  the  one  half  of  such  property  shall 
belong  to  the  widow,  and  the  remainder  to  the 
child,  or  in  equal  shares  to  the  children,  if  there 
be  more  than  one.  If  there  be  no  widow,  the 
whole  shall  belong  to  the  minor  child  or  chil- 
dren." 

And  in  the  fourth  section  of  the  Homestead 
Act  of  1865  (€kn.  Stat,  g  542)  is  this  language: 
"The  homestead  and  all  other  property  exempt 
by  law  from  sale  under  execution  shall,  upon 
the  death  of  either  spouse,  be  set  apart  by  the 
court  as  the  sole  property  of  the  surviving 
spouse,  for  his  or  her  benefit,  and  that  of  his 
or  her  legitimate  child  or  children." 

So  we  see  that,  in  the  Probate  Act  and 
Homestead  Law,  Uie  words  "set  apart,"  were 
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used  in  the  sense  that  property  set  apart  aboald 
belong  absolutely  to  the  persons  for  whoee 
benefit  the  statute  made  provisions.  It  is  true 
that  in  the  Divorce  Act  it  is  not  declared  that 
the  property  set  apart  for  the  support  of  the 
wife  and  children  shall  belong  to  the  wife,  and 
for  a  good  reason.  The  Legislature  intended 
only  to  provide  support  out  of  his  property, 
and  it  was  not  intended  that  the  title  should  be 
set  apart  unless  necessity  required  it.  But  if 
such  necessity  exists,  why  may  not  the  words 
"set  apart"  have  as  broad  meaning  as  they  are 
declared  to  have  in  the  other  statutes  quoted? 
Again;  if  in  no  case  can  the  court  decree  to 
the  wife  any  portion  of  the  husband's  real  es- 
tate in  its  entirety,  then  the  same  is  true  in  re- 
lation to  his  personal  property.  No  greater 
S)wer  is  given  in  one  case  than  in  the  other, 
id  the  same  Legislature  that  gave  to  widows 
and  fatherless  children,  absoiuiely,  a  liberal 
amount    of    property,    including    household 

?;oods,  intend  in  all  cases  to  prohibit  courts 
rom  providing  the  same  security  of  home  and 
support  to  the  woman  who  is  compelled  to 
seek  the  law's  protection  against  the  husband's 
cruelties  and  indignities?  The  language  and 
spirit  of  the  Divorce  Law  do  not  show  such 
intention,  and  the  same  words  used  in  the  other 
statutes  referred  to  lead  the  mind  to  an  opposite 
conclusion.  Authorities  upon  this  question 
differ  greatly,  because  they  are  generally  based 
upon  dissimilar  statutes.  But  an  examination 
as  brief  as  possible  of  some  of  them  will,  we 
think,  sustain  our  conclusion. 

Counsel  for  appellant  refer  us  to  Mag^iire  ▼. 
Maguire,  7  Dana,  187;  Bogen  ▼.  Vines,  6  Ired. 
L.  298;  Da/rrenberger  v.  Baupt,  10  Nev.  48; 
Lake  V.  Bender,  18  Nev.  402,  4  Pac.  Rep.  711, 
and  7  Pac.  Rep.  74. 

The  last  two  are  not  oppoaed  to  our  constrao- 
tion. 

In  Maguire  t.  Maguire  the  court  decreed  a 
divorce  a  tinculo^  allowed  the  wife  to  marry 
again  after  two  years,  interdicted  a  future  mar- 
rmge  by  the  husband,  and  secured  to  the  wife 
idl  the  property  owned  by  her  in  her  own  right 
at  the  time  oi  her  marriage.  The  case  was 
taken  to  the  court  of  appeals  by  writ  of  error 
for  a  revision  of  the  decree.    The  court  said: 

"But  the  decree  itself  is  not  for  alimony;  and 
if  it  had  been  such,  it  would  be  erroneous,  be- 
cause it  does  not  secure  to  the  wife,  as  wife, 
an  annuity  or  other  personal  right  to  mainte- 
nance; but  it  purports  to  confirm  to  her,  as  a 
feme  eoU,  the  absolute  title  to  property,  which 
should  never  be  done  in  case  of  merealimoi^'' 

The  seventh  section  of  the  Statute  of  1809, 
under  which  the  chancellor  proceeded  in  that 
case,  was  as  follows:  "  The  court  pronouncing 
the  decree  of  divorce  shall  regulate  and  order 
the  division  of  the  estate,  real  and  personal,  in 
such  way  as  to  them  shall  seem  just  and  right, 
having  due  regard  to  each  party,  and  the  chil- 
dren, \t  any;  Frovided,  hmoewfr.  That  nothing 
herein  contained  shall  be  construed  to  authorize 
the  court  to  compel  either  of  the  parties  to 
devest  himself  or  herself  of  the  title  to  the 
real  estate."    1  Litt.  &  S.  Dig.  Ky.  1822,  p.  448. 

Under  such  a  statute,  the  decision  is  not  an 
authority  against  our  conclusion  under  our 
statute.  The  same  may  be  said  of  (j^ieeupherrg 
V.  Quisenberry,  1  Duv.  198;  Lacett  ▼,  Lotett,  11 
Ala.  767;  and  Fislili  v.  FisfUi,  2  Litt.  848. 
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Bat  Berthdemy  t.  JohMon,  8  B.  Mod.  90, 
does  throw  ligbt  upon  our  case.  We  quote 
from  the  opiuion:  "Jacques  0.  Berthelemj 
seeks  the  reveraa]  of  a  judgment  in  bar  of  an 
action  of  ejectment  brounit  by  him  against 
Oaye  Johnson,  the  defendant  m  error.  The 
plaintiff  claims  a  legal  right  of  entry  in  the 
land  in  contest,  as  sole  heir  of  his  deceased 
father,  to  whom  the  defendant  had  conveyed 
the  title  in  fee,  in  the  year  1797.  The  defend- 
ant relies  on  a  divorce  a  vinculo  of  the  wife  of 
the  decedent,  adjudged  in  virtue  of  an  Act  of 
Assembly  passed  in  December,  1803;  a  Judicial 
sentence  declnring  that  the  fee  simple  title  to 
said  land  should  vest  absolutely  in  the  divorced 
wife;  and  a  subsequent  sale  and  conveyance 
of  it  by  her  to  him  .  .  .  The  same  enactment 
[1803]  authorized  the. court,  without  qualilica- 
tion  as  to  mode,  to  secure  to  the  wife  support 
out  of  the  husband's  estate;  and  the  court  ad- 
judged that  the  fee  simple  title  to  the  said  tract 
of  land  should  vest  in  her  as  one  of  the  means 
of  securing  that  support  This  did  not,  incur 
opinion,  exceed  either  the  legislative  power,  or 
the  plenary  discretion  confided  to  the  court; 
and  therefore,  were  it  deemed  erroneous,  it 
would  not  be  void." 

We  have  not  been  able  to  find  the  Act  of 
Assembly  referred  to,  but,  taking  the  courts 
statement  of  its  provisions  as  correct,  they 
were,  in  substance  and  effect,  like  ours. 

In  Rogers  v.  Vines  the  question  was  whether 
under  the  statute,  when  slaves  were  assigned 
to  the  wife  for  alimony  out  of  the  husband's 
estate,  she  had  the  absolute  property  in  them. 
The  statute  authorized  the  court  to  allow  her 
such  alimonv  as  her  husband's  circumstances 
would  permit,  not  exceeding  one  third  of  the 
annual  income  or  profits  of  his  estate  or  occu- 
pation, or  to.  assign  to  her  separate  use  such 
-p&n  of  the  real  and  personal  estate  of  the  hus- 
band as  the  court  should  think  fit,  not  exceed- 
ing one  third  part  thereof^  as  the  justice  of  the 
oase  might  require,  which  should  continue 
until  a  reconciluttion  should  take  place  between 
the  parties.  The  court  held  that  the  provision 
that  her  separate  use  should  continue  until 
reconciliation  was  absolutely  inconslBtent  with 
a  power  of  sale  in  the  wife;  because  either  the 
sale  would  prevent  the  revesting  of  the  prop- 
ert]^  in  the  husband  upon  a  reconciliation, 
which  would  defeat  the  policy  of  the  Legisla- 
ture, and  directly  contradict  the  Act,  or  the 
wife  would  have  the  power  of  defeating  her 
sale  by  returning  to  her  husbarid— which  the 
Legislature  could  not  have  intended.  The 
conclusion  of  the  court  was  that  the  separate 
enjoyment  of  specific  things  was  given  as  ali- 
mony in  lieu  of  money,  and  that  the  wife's 
right  was,  by  its  nature  and  the  terms  of  the 
statute,  limited  to  the  period  of  separation,  and 
that  it  terminated  by  the  death  of  either. 

In  Calama  v.  Oalame,  25  N.  J.  Eq.  648,  the 
decision  was  similar  to  that  in  Sogers  v.  Vines, 
The  statute  provided  that  the  court  might 
make  such  order  touching  alimony  and  main- 
tenance of  the  wife  and  children  by  the  hus- 
band as  shoidd  be  fit,  reasonable  and  just.  It 
then  provided  the  manner  and  means  of  enforc- 
ing payment.  The  court  held  that  the  modes 
ai>pointed  to  enforce  payment  of  the  alimony, 
such  as  requiring  security  from  the  husband, 

3L.RA. 


and  authorizing  the  sequestration  of  his  per- 
sonal estate,  and  the  rents  and  profits  of  his 
real  estate,  were  in  opposition  to  the  idea  that 
a  part  of  the  land  itself  could  be  set  apart  for 
the  wife;  and  from  the  entire  statute  it  was  held 
that  the  words  "alimony"  and  ''maintenance*' 
were  used  in  their  established  technical  sense; 
that  is,  money  payments  of  the  character  of  an 
annuity. 

The  two  cases  last  referred  to  are  not  against 
our  conclusion.  The  words  alimony  an d  main- 
tenanee  are  not  used  in  thebodj  of  our  statute, 
and  there  are  no  similar  provisions  indicating 
such  an  intention  as  is  shown  in  the  North 
Carolina  and  New  Jersey  Statutes. 

In  lUiDois  the  statute  authorizes  courts  to 
make  such  order  touching  alimony  and  main- 
tenance of  tibe  wife,  and  the  care,  custody  and 
support  of  the  children,  as  shall  be  fit,  reason- 
able and  just;  and,  when  the  wife  is  complain- 
ant, to  order  the  husband  to  give  reasonable 
security  for  such  alimony  and  maintenance, 
or  to  enforce  the  payment  of  such  alimony 
and  maintenance  m  any  other  manner  con- 
sistent with  the  practice  of  the  court.  And 
the  court  may  from  time  to  time  make  such 
alterations  in  the  allowance  of  alimony  and 
maintenance  as  shall  appear  reasonable  and 
proper,    ticates,  Stat.  151,  §  6. 

Yet,  under  this  statute,  similar  in  most  re- 
spects to  that  of  New  Jersey,  the  supreme 
court  has  held  in  many  cases  that  courts  have 
power  to  assign,  as  ahmony,  to  the  wife  a  part 
of  the  real  estate  of  the  husband,  but  has  said 
at  the  same  time  that  this  should  not  be  done 
except  under  special  circumstances,  rendermg 
such  action  necessary  for  the  support  of  the 
wife  and  children. 

In  Ohio,  under  a  statute  allowing  alimony 
out  of  the  husband's  real  and  personal  prop- 
erty, "which  may  be  allowed  in  real  or  personal 
property,"  the  supreme  court  held  that,  if  al- 
lowed in  real  property,  it  was  not  error  to  de- 
cree to  her  the  absolute  title  in  fee.  BroadweU 
V.  BroadweU,  21  Ohio  St.  667. 

Without  a  further  examination  of  authorities, 
our  conclusion  is  that  if,  in  the  proper  accomp- 
lishment of  the  primary  object  of  the  statute^ 
the  support  of  the  wife  and  children — ^it  is 
reasonably  necessaiy  to  invest  the  wife  with 
the  husband's  title  to  property:  if,  in  other 
words,  without  an  investiture  of  the  title,  the 
object  of  the  statute  will  be  defeated — ^then  the 
statute  permits  such  investiture  in  the  wife,  as 
one  of  Uie  means  of  securing  her  support 

In  an  action  for  divorce,  where  the  complain* 
ing  wife  alleges  her  necessities  and  the  defend- 
ant's abilities,  and  asks  that  certain  particularly 
described  real  estate  be  set  apart  and  decreed 
to  her  for  her  support,  can  the  rule  of  lis  pen- 
dens be  invoked  by  the  wife  against  one  who 
purchases  pendente  lite,  with  actual  notice  of 
the  divorce  suit  and  other  facts  before  stated? 
We  think  it  can,  upon  reason  and  authority. 
The  statute  provides  that  if  either  party  is 
about  to  do  any  act  that  may  defeat  or  render 
less  effectual  any  order  which  the  court  may 
ultimately  make  concerning  property,  an  order 
shall  be  made  for  the  preservation  thereof.  It 
is  claimed  that  this  remedy  is  exclusive;  that, 
unless  restrained,  Powell's  sale  to  defendant 
was  valid.    Our  opinion  is  that  this  preventive 
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lemedy  does  not  affect  the  ordinary  rule,  as  to 
purchaseis  pendente  lite,  if  this  is  a  case  where 
that  rule  can  be  invoked. 

"In  order  to  bring  the  doctrine  of  lie  pendene 
into  effect,  it  is  indispensable  that  the  lifigation 
should  be  about  some  specific  thing,  which 
must  necessarily  be  affected  by  the  termination 
of  the  suit  .  .  .  It  is  further  essential  to  the  ex- 
istence of  lie  pendene  that  the  parti*  ular  property 
involved  in  the  suit  must  be  so  pointed  out  by 
the  proceeding  as  to  warn  the  whole  world 
that  they  iutermnddle  at  thehr  peril."  Freem. 
Judgm.  ^'g  196, 197. 

The  same  author  says:  "Lie  pendene  is  notice 
of  all  facts  apparent  on  the  face  of  the  plead- 
ings, and  of  those  other  facts  of  which  the 
facts  so  stated  necessarily  put  the  purchaser  on 
inquiry."    Id.  %  198. 

in  many  cases  where,  in  divorce  proceedines, 
the  application  is  for  alimony  proper — that  Is, 
an  allowance  to  be  paid  at  regular  periods  for 
the  wife's  support — and  especially  where  there 
was  no  statute  allowing  her  any  specific  part 
of  the  husband's  estate,  it  has  been  held  that 
the  rule  of  lie  pendene  does  not  apply,  because 
such  a  suit  is  in  pereonam,  and  does  not  apply 
to  any  speciiic  part  of  the  personal  or  real  estate 
of  the  husband.  Almond  v.  Almond,  4  Rand. 
(Va.)  682;  Brightman  v.  Brightman,  1  R.  I. 
112;  Feigley  v.  Feigley,  7  Md.  662. 

But  where  the  statute  permits  the  husband's 
estate  to  be  set  apart  to  the  wife  for  life,  or,  if 
necessary,  in  fee,  for  her  support,  and  in  her 
complaint  she  specifically  describes  property 
which  she  asks  the  court  to  decree  to  her  for 
her  support,  there  seems  to  be  no  well  founded 
reason  why  the  rule  of  He  'pendene  should  not 
apply.  True,  it  may  be  said  that  the  decree  of 
divorce  is  the  first  object  of  the  suit,  and 
that  supix)rt  is  but  an  incident.  But  it  is  also 
true  that  wLen  divorce  is  sought  and  granted, 
and  support  is  required  from  the  husband,  the 
law  permits  the  court,  and  it  is  the  court's  duty, 
to  provide  such  support  as  is  reasonable  and 
just  under  all  the  circumstances.  In  such  a 
case  a  purchaser  pendente  lite,  with  notice  of 
the  suit  and  its  objects,  knows  that  the  prop- 
erty ciescribed  may  be  decreed  to  the  wife,  and 
that  one  of  the  objects  of  the  suit  is  to  obtain  a 
decree  awarding  such  property  to  her. 

'*The  primary  object  for  which  the  suit  is 
brought  IS  not  material,  provided  the  court  has 
Jurisdiction  of  the  property  for  secondary  pur- 
poses; and  so  it  would  seem  that  where  a  bill 
for  divorce  and  alimony  is  filed  by  the  wife 
ai'ninst  the  husband,  and  there  is  no  special 
alligation  in  it  pointing  out  any  particular 
piojierty  which  is  sought  to  be  charged  with 
tlie  payment  of  the  alimony,  there  will  be  no 
lie  pendene  as  to  cither  real  or  personal  property 
of  the  defendiint.  Such  a  case  cannot  be  dis- 
tinguisled  from  those  where  the  action  is  pro- 
fesJH.*dly  in  ptTH"nam,(in(\  wliere  the  contention 
in  the  case  is  entirely  independeni  of  any  par- 
ticulur  property  ...  If,  however,  the  bill 
should  contain  special  fdlegations — should  point 
oul  particular  real  or  personal  propertv  —  and, 
within  the  limits  of  the  manifest  jurisdiciion 
and  powers  of  the  court  lo  grant  the  relief, 
should  Hcck  t4)  have  aiim(»ny  aa^^igned  out  of 
such  spicitic  property, I ^ere would  be  construct- 
ive notice  of  the  l%e  pernhun"  Bennett,  Lis 
Pendens,  ^  99.    See  also  section  219.    Daniel 
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V.  Hodgee,  87  N.  C.  98,  supports  the  text  just 
quoted. 

In  Ulrichy.  UUrieh,  8  Mackey,  200,  the  court 
followed  Daniel  v.  Hodgee^  and  bekl  that  while 
the  rule  is  that,  in  a  bill  for  alimony  and  main- 
tenance, there  is  no  lie  pendene  as  to  the  prop- 
erty generally;  vet  where,  as  in  that  case,  a 
certain  lot  is  described  in  the  bill,  and  it  is 
alleged  that  the  lot  constitutes  the  principal 
property  of  the  defendant,  out  of  which  alimony 
should  be  decreed,  there  is  lie  pendent  as  to 
such  property.  And  see  Draper  v.  Draper,  68 
111.  22;  Vamani  v.  Vamani,  23  111.  643;  Toler- 
ion  V.  WiUiard,  30  Ohio  St.  688;  Sapp  v.  Wight- 
man,  103  111.  158. 

We  are  satisfied  that  the  rule  of  lie  pendene 
applies  in  this  case  as  to  the  property  in  ques- 
tion; and  it  follows  that  jlhe  defendant  occupies 
the  attitude  of  a  pendente  lite  purchaser,  and  is 
therefore  bound  by  the  decree  in  the  divorce 
case,  and  by  all  the  proceedings  therein  that 
are  not  coram  nonjudiee,  unless  other  facts  ex- 
isted which,  if  proven,  would  relieve  him  from 
the  operation  of  the  general  rule. 

This  leads  us  to  an  exception  taken  at  the 
trial,  to  the  exclusion  of  testimony.  On  cross 
examination  plaintiff  was  asked  this  question: 
"  During  the  pendency  of  the  divorce  suit  be* 
tween  you  and  Richard  Powell,  and  before  the 
trial  of  said  cause,  and  before  Powell  sold  the 
property  to  Campbell,  at  the  house  of  George 
Anderson,  in  this  county,  did  you  not  state  to 
Richard  Powell  words  as  follows,  or  to  this  ef- 
fect: *  You  can  sell  the  ranch  if  you  wish  to 
[meaning  the  mr  ch  sold  to  Campbell].  I  wish 
to  God  you  would  sell  it,  as  it  has  always  been 
a  millsione  around  our  necks?' "  It  was  not 
claimed  that  these  words,  if  uttered,  were  com- 
municated to  CamplxiU,  and  the  court  sustained 
plaintiff's  objection  to  the  question. 

Counsel  for  appellant  say:  '*  The  question  is 
not  one  of  estoppel  of  respondent,  but  authority 
in  Richard  Powell  to  sell.  If  the  divorce  pro- 
ceerling  suspended  this  authority,  respondent's 
consent  revived  it." 

Since  there  is  no  element  of  estoppel  in  the 
case,  the  objection  raised  is  easily  disposed  of. 
Powell  reouired  no  authority  from  his  wife  or 
anybody  else  to  sell  He  had  the  power  to  sell, 
and  the  sale  between  him  and  Campbell  was 
valid;  but  he  could  not  affect  her  rights  by  a 
sale  pendente  lite^  at  least  without  a  valid  re- 
lease or  satisfaction  of  her  claim  for  support, 
and  neither  release  nor  satisfaction  was  effected 
by  her  statement  to  Powell,  if  she  made  it^ 
Nothing  less  than  a  valid  contract,  based  upon 
a  sulficient  consideration,  could  release  the 
property  from  the  claim  already  impressed  upon 
It.  Suppose,  pending  the  divorce  suit,  plaint- 
iff had  said  to  Powell,  ''You  may  keep  the  prop- 
erty—I do  not  want  it;"  and  FowjpII,  without 
selling  the  property,  had  set  up  that  statement 
in  answer  to  her  claim  for  support,  and  had 
offered  evidence  showing  what  slie  stated.  It 
would  hardly  be  clnimed  that  such  a  statement 
would  have  deprived  her  of  provision  for  sup- 
port, if  at  the  trial  she  had  insisted  upon  her 
rights.  Tlie  court  did  not  err  in  excluding 
this  testimony. 

At  the  close  of  plaintiff's  case  in  chief,  de- 
fendant moved  the  court  to  reouire  plaiutiff  to 
make  Richard  t^)well  a  party  dofenaaut  to^'his 
action,  ana  that  he  l)e  brought  in  as  a  party  de- 
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fendant,  for  the  reason  that  the  plcadiDirs  and 
proofs  showed  that  a  complete  determination 
of  the  controversy  coald  not  be  had  without  liis 
presence.  The  motion  was  denied,  and  it  is 
claimed  that  the  court  erred. 

We  do  not  think  so.  In  the  divorce  case, 
the  court  had  jurisdiction  of  the  person  of  the 
defendant  and  the  entire  subject  matter  oi  the 
the  action.  He  did  not  answer  or  defend,  but, 
in  a  legal  sense,  he  had  his  day  in  court. 
Neither  he  nor  Campbell,  in  this  action,  could 
assail  the  decree  in  the  divorce  case,  or  any 
proceeding  therein,  except  for  want  of  Juris- 
diction. The  record  before  us  does  not  show 
that  in  the  divorce  case  the  court  exceeded  its 
lurisdiction.  Powell's  rights  were  determined 
in  that  case,  and  could  not  be  retried  in  this. 
Campbell  had  the  same  defenses  that  he  and 
Powell  would  have  had.  The  decree  in  the 
divorce  case  being  in  force,  we  are  unable  to  see 
that  Powell  has  any  interest  in  this  case,  or  is 
affected  by  the  decree. 

It  is  further  ur^  that  '*  If  the  Judgment 
in  the  divorce  suit  is  valid  and  bindinfl:  in  so  far 
as  it  aitempts  to  vest  title  in  respondent,  then 
such  title  is  complete  by  the  terms  of  the  de- 
cree, and  respondent  has  a  complete  remedy  at 
law,  and  this  equitable  action  cannot  be  main- 
tained; that  a  aefendant  cannot,  bv  a  transfer 
pehdmtelite,  defeat  the  action;  the  plaintiff 
may  notwithstanding  proceed  to  Judgment  and 
eject  the  assignee." 

In  support  of  the  statement  last  made,  three 
cases  in  ejectment  are  cited.  Undoubtedly,  in 
an  action  of  ejectment,  plaintiff  prevailing,  all 
persons  entering  under  the  defenaant,  pendente 
iite,  may  be  dispossessed  under  the  Judgment. 
Freem.  Judgni.  §  171. 

But  we  are  cited  to  no  authorities  holding 
that  this  may  be  done  under  a  decree  like  that 
in  Fmoell  v.  fioweU,  or  that  Mrs.. Powell  could 
have  sustained  ejectment  against  Campbell 
after  obtaining  her  decree  against  Powell. 
Campbell  had  the  legal  title  and  possession. 
She  had  onlv  an  equitable  right  to  both.  The 
original  equity  doctrine  was  that  a  decree  was 
not,  of  itself,  a  legal  title,  and  did  not  transfer 
title.    8  Pom.  £q.  Jur.  %  1817. 

But  in  many  of  the  States  statutes  have  been 
passed  providing  that  a  decree  shall  operate  as 
a  conveyance.  "  When  the  object  of  a  suit  is 
to  compel  the  conveyance  of  the  legal  title  by 
the  defendant,  and  the  decree  does  not  require 
a  sale,  the  title  will  not  pass  until  the  deed  is 
executed,  unless  it  be  provided,  as  has  been  done 
in  some  of  the  States,  by  statute,  Uiat  the  de- 


cree itself   shall   operate  as  a  conveyance. 
Ifaicr  V.  SJierry,  CO  U.  S.  2  Wall.  2:48  [17  L 
ed.  829]. 

It  is  probable  that  plaintiff  might  have  made 
Campbell  a  party  to  the  divorce  suit  after  the 
conveyance  to  him  from  Powell,  if  she  was 
aware  of  the  sale— -a  fact  not  disolo^eil  by  the 
recoid.  Still,  was  she  not  entitled  to  maintain 
this  action  to  recover  a  conveyance  by  defend- 
ant of  a  legal  estate  correspond!  nir  to  her  equi- 
table title?  1  Pom.  Eq.  Jur.  g  152.  Such  ac- 
tions have  been  sustained  by  th«>  most  distin- 
guished courts. 

In  Bishop  of  Winchester  y.  Paine,  11  Ves.  Jr. 
199,  the  court  said:  "  This  is  not  the  case  of  the 
legal  estate  acquired  during  the  pendency  of 
the  suit,  in  which  instance  it  might  be  neces- 
sary, in  order  to  avoid  it,  to  have  recourse  to 
a  new  suit."  "Although  the  maxim  is,  I^^ 
dents  lite  nihil  inncnetur,  that  maxim  Is  not  to 
be  understood  as  warranting  the  conclusion  that 
the  convevance  so  made  is  alisolutely  null  and 
void,  at  all  times  and  for  all  purposes.  The 
true  interpretation  of  the  maxim  is  that  the 
conveyance  does  not  vary  the  rights  of  the  pa^ 
ties  in  that  suit,  and  they  are  not  bound  to  take 
notice  of  the  title  acquired  under  it,  but  with 
regard  to  them,  the  title  is  to  be  taken  as  if  it  had 
never  existed."  '*  If,  however,  the  purchaser 
pepdente  lite  be  a  purchaser  of  the  legal  estate, 
and  not  of  a  mere  eauitable estate,  it  may,  after 
the  determination  oi  the  pending  suit,  be  nec- 
essary, in  order  to  compel  a  surrender  of  his 
title,  or  to  declare  it  void,  to  institute  a  new 
suit  airainst  him."  2  Story,  Eq.  Jur.  g  908, 
and  note  8. 

Besides,  it  is  admitted  by  counsel  for  appel- 
lant that  Campl)ell  could  have  been  made  a  party 
defendant  in  the  divorce  suit;  and  if  the  facts 
and  law  warranted  it,  he  could  have  been  made 
to  ^ass  the  title  to  the  property  in  question  to 
plaintiff.  The  record  does  not  show  that  plaint- 
iff knew,  or  had  reason  to  know,  of  the  con- 
veyance from  Powell  to  Campbell,  before  the 
trial,  or  until  after  it  was  completed. 

It  is  shown  by  the  court's  findings  that  the 
divorce  suit  was  commenced  March,  1886;  that 
during  its  pendencv,  March  25,  18^j6,  Powell 
conveyed  to  Campbell;  but  it  nowhere  appears 
that  plaintiff  had  any  knowledge  of  the  con- 
veyance, or  of  any  facts  making  it  incumbent 
upon  her  to  make  inquiries  concerning  it,  until 
after  trial. 

The  judgment  and  order  appealed  fmm  are 
qffirmed. 
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PENNSYLVANIA  R.  CO.,  Plff.  in  Err,, 

V. 

Hary  BOWERS. 

The  PeBncylTmnia  Act  of  1808  (P.L.88), 
Uuiitiug  the  unioiint  to  be  ri'cnvured  in  aotloDS 
against  niilmud  companies  and  oommon  carriers 
for  negUflreni^  to  $8,000  in  oases  of  personal  Inju- 
ries and  $5.000in  caseof  death^providiDsr  that  **Up- 
on  the  acceptance  of  the  provisions  lieruof  by  any 
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carrier  or  corporation  the  same  riiall  iMOome  a 
part  of  its  Act  of  incorporation.**  does  not  consti- 
tute a  contract  wltb  a  corporation,  and  is  abro- 
gated by  the  new  Constitution  of  Penn-^ylvanla, 
art.  8,  lia,  providing  that  no  statute  shall  hmit  the 
amount  of  recovery  for  injuries  resulting  in 
death,  or  for  injuries  to  persons  or  property. 

(February  11, 1880.) 

ERROR  to  the  Common  Pleas  No.  1  of  Phil- 
adelphia County,  to  review  a  judgment  in 
favor  oi:  plaintiff  in  an  action  brought  to  re- 
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cover  damages  tot  personal  injuries  resulting 
in  death  alleged  to  liave  been  occasioned  by  de- 
fendant's negligence.    Affirmed. 

At  tbe  trial  before  Bre/zy,  J.,  a  verdict  was 
returned  for  plaintiff  for  $14,500.  A  remitti- 
tur was  filed  for  aU  above  $10,000  and  ludgment 
entered  for  that  sum;  whereupon  defendant 
took  this  writ,  assigning  for  error,  inter  alia,  the 
affirmance  of  plaintiff's  second  point,  which 
appears  in  the  opinion. 

Mr.  Georgfe  Tucker  Bispham.  for 
plaintiff  in  error: 

A  consideration  for  the  Act  of  1868  passed 
to  tbe  State  from  the  company,  to  wit:  the  sub- 
jection of  the  latter  to  the  Fourth  Constitutional 
Amendment  of  1867,  as  follows:  '*  The  Legis- 
lature shall  have  the  power  to  alter,  revoke  or 
annul  any  charter  of  incorporation  hereafter 
conferred'  by  or  under  any  special  or  general 
law,  whenever,  in  their  opinion,  it  may  be  in- 
jurious to  the  citizens  of  this  (jommonwealth 
— ^in  such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators." 

Pa.  R,  Oo.  v.  Duncan,  2  Cent.  Rep.  651,  111 
Pa.  862. 

The  Act  of  1868,  therefore,  when  accepted, 
amounted  to  a  contract  between  the  company 
and  the  Commonwealth. 

Ray9  V.  Com.  82  Pa.  528;  Pa.  B.  Co,  v. 
Langdon,  92  Pa.  21. 

Mr.  P.  F.  Rothermelf  Jr.,  for  defendant 
in  error: 

The  limitation  of  liability  daimed  by  the  de- 
fendant corporation,  by  virtue  of  their  alleged 
acceptance  of  the  Act  of  April  4,  1868,  has 
l)een  avoided  by  section  21  of  article  8  of  the 
Constitution  of  1874. 

Pa.  R.  Co.  V.  Lanadon,  92  Pa.  84;  Leicii  v. 
HoOahan,  108  Pa.  425;  Pa.  R.  Co.  v.  Duncan, 
2  Cent.  Rep.  551,  111  Pa.  852. 


Pazspn,  OK  J.,  delivered  the  opinion  of 
the  court: 

The  fifth  assignment  squarely  raises  the  im- 
portant question  of  this  case.  It  alleges  that 
the  learned  court  below  erred  in  affirming  the 
plaintiff's  second  point.  The  point  is  as  fol- 
lows: "  That  the  limitation  of  liability  for 
damages  claimed  by  the  defendant  under  and 
by  virtue  of  the  Act  of  April  4, 1868,  has  been 
revoked  and  avoided,  as  to  the  defendant  cor- 
poration, by  the  provisions  of  tbe  21st  section 
of  article  8of  the  Constitution  of  Pennsylvania, 
known  as  the  New  Constitution." 

The  second  section  of  the  Act  of  1868  (P.  L. 
58>  limits  the  amount  to  be  recovered  in  actions 
a^rainst  railroad  companies  and  common  ear- 
ners for  negligence,  to  $8,000  in  cases  of  per- 
sonal injuries,  and  $5,000  in  case  of  death. 
The  4th  section  of  said  Act  provides  that  '*np- 
on  the  acceptance  of  the  provisions  hereof,  by 
any  carrier  or  corporation,  the  same  shail  be- 
come a  part  of  its  Act  of  incorporation." 

Upon  the  trial  below  the  defendant  company 
proved  its  acceptance  of  the  provisions  of  thu 
Act,  and  claimed  that  by  such  acceptance  the 
Act  of  1868  was  written  into  its  charter.  The 
manner  of  the  proof  of  this  fact  has  been  crit- 
icised. The  acceptance,  as  shown  upon  the 
trial,  was  by  resolution  of  the  board  of  man- 
ors, and  not  by  vote  of  tbe  stockholders. 
We  prefer,  however,  not  to  decide  this  case 
upon  technical  grounds,  and  shall  treat  the 
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action  of  the  managers  as  an  acceptance  by  the 
company. 

Section  21  of  article  8  of  the  Constitution  is 
as  follows:  "  No  Act  of  the  General  Assembly 
shall  limit  the  amount  to  be  recovered  for  in- 
juries resulting  in  death,  or  for  injuries  to  per* 
sons  or  proper^;  and  in  case  of  death  from 
such  injuries,  the  right  of  action  shall  survive, 
and  the  General  Assembly  shall  prescribe  for 
whose  benefit  such  actions  shall  be  prosecuted. 
No  Act  shall  prescribe  any  limitations  of  time 
within  which  suits  may  be  brought  against  cor- 
porations for  injuries  to  persons  or  property, 
or  for  other  causes,  different  from  those  fixed 
by  general  laws  regulating  actions  against  nat- 
ural persons;  and  such  Acts  now  existing  are 
avoided." 

This  clause  of  the  Constitution  first  came  up 
for  consideration  in  connection  with  the  Act  of 
1868,  in  Pennsylvania  Railroad  Company  v. 
Langdon,  92  Pa.  21.  It  was  there  held,  Mr. 
Justice  Trunkey  dissenting,  that  the  Act  of 
1868  was  not  avoided  by  the  above  recited  clause 
in  the  Constitution.  The  writer  of  this  deliv* 
ered  the  opinion  in  that  case.  It  was  followed 
by  Leuiie  v.  HoUahan,  103  Pa.  425,  where  it 
was  said  by  Mr.  Juetiee  Sterrett: 

"The  case  of  Pennsylvania  Railroad  Com' 
pany  v.  Langdon,  cited  and  relied  on  by  the 
plaintiff  in  error,  was  well  decided  on  other  con- 
trolling Questions;  but  we  do  not  see  our  way 
clear  to  lollow  it  as  authority  on  the  precise 
constitutional  question  involved  in  this  case. 
One  of  the  questions  in  that  case  was  as  to  the 
acceptance  by  the  company  of  the  Act  of  1868^ 
In  this  case  the  question  does  not  arise." 

There  was  no  dissent  in  that  case.  In  a  sub- 
sequent case — Philadtlphia,  Wilmington  A  Bal- 
timore Railroad  Company  v.  Convay,  8  Cent. 
Rep.  244,  112  Pa.  51— there  was  an  attempt 
to  raise  the  same  question  on  the  part  of  the 
above  named  railroad  company.  There  was 
no  proof  on  the  trial  below  that  the  com- 
pany had  accepted  the  provisions  of  the  Act  of 
1868,  and  Uiat  case  was  decided  upon  other 
grounds.  In  delivering  the  opinion  of  the 
court  I  said: 

"  It  may  not  be  out  of  place 'just  here  to  cor- 
rect a  misapprehension  of  the  learned  Judge 
below  in  regard  to  Pennsylvania  Railroad  Com- 
pany V.  Langdon.  That  case  has  not  been  over- 
rulea,  as  he  supposes.  Some  of  the  reasoning 
by  which  it  was  supported  is  not  sustained  by 
the  late  case  of  Lewis  v.  HoUahan;  and  aa  my 
brethren  are  wiser  than  myself  I  cheerfully 
submit  to  their  views.  Moreover,  if,  when  the 
main  question  comes  up  again,  Pennsylvania 
RaUrwid  Company  v.  Langdon  shall  be  found 
to  be  a  mistake,  it  will  afford  me  pleasure  to 
Join  in  overruling  it." 

This  was  our  latest  deliverance  upon  this  sub- 
ject The  broad  question  is  now  fairly  pre- 
sented again.  We  nave  been  aided  b^  an  ex- 
ceptionally able  ai'gument,  and  it  is  fittmg  that 
we  should  now  review  our  former  ruling,  and 
if  necessary,  correct  it.  I  am  free  to  say  that 
my  own  views  upon  this  question  have  under- 
gone a  serious  change. 

The  first  thought  which  an  examination  of  ft 
suggests  is  the  effect  of  the  acceptance  by  the 
defendant  com  pan  v  of  the  Act  of  1868.  If  it 
was  a  contract  with  the  State,  baaed  u^ion  a 
sufficient  consideration,  and  a  contract  which 
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the  state  bad  the  power  to  make,  there  would 
be  room  for  the  arg:ameDt  that  it  came  within 
the  principle  of  the  well  known  line  of  cases 
oommencinj?  with  Dartmouth  College.  The 
Act  of  I860,  however,  was  not  «  part  of  the 
original  charter  of  the  oompaQy;  its  road  was 
not  constructed,  nor  was  a  dollar  expended  up- 
on the  faith  of  it  So  far  as  appears  by  this 
record  no  consideration  was  paid  for  it.  It  was 
an  additional  franchise  or  right  which  the  State 
granted  to  the  company,  and  which  does  not 
necessarily  involve  a  contract. 

At  common  law  a  promise  without  consider- 
ation is  not  binding;  so,  I  apprehend,  a  fran- 
chise granted  without  a  consideratioa  moving 
from  the  grantees  of  such  franchise,  is  not  bind- 
ing upon  the  State.  The  rale  as  laid  down  in 
2  Morawetz  on  Private  Ck)rporatioDft,  §  lu50, 
Is  as  follows:  "  A  franchise  is  a  mere  legal  right 
or  privilege  and  mav  result  from  a  simple  leg- 
islative enactment  without  any  contract  between 
the  State  and  the  possessors  of  the  privilege. 
There  is  a  plain  distinction  between  a  simple 
legislative  enactment  that  a  person  or  associa- 
tion shall  be  authorized  to  ezerdse  certain  rights 
or  powers,  and  a  contract  or  treaty  made  by  the 
State  through  its  Legislature,  that  the  person 
or  associations  shall  oe  entitled  to  exercise  the 
rights  or  powers.  If  a  franchise  is  the  result 
of  a  mere  legislative  enactment,  it  may  be  un- 
doubtedly cut  short  by  repeal  of  the  enactment. 
If,  however,  the  franchise  is  conferred  by  a  con- 
tract or  treaty  on  the  part  of  the  State,  and  is 
absolute  in  terms,  it  must  be  regarded  as  an  ir- 
revocable right." 

Based  upon  the  same  common-law  rule,  that 
a  promise  without  a  consideration  is  not  bind- 
incT,  a  grant  of  exemption  from  taxation  by  the 
Legislature,  unless  based  upon  a  consideration, 
does  not  bind  the  State,  and  property  thus  ex- 
empted by  one  Legislature  may  be  taxed  b^  the 
next.  In  the  recent  case  of  PMadelpkia  A 
Orajfs  Ferry  Peusenger  Railway  Company's 
Appeal f  lOd  Pa.  128,  m  which  I  had  the  honor 
to  deliver  the  opinion  of  the  court,  the  rule  is 
thus  staipd:  "  There  is  reason  and  authority  for 
holding  that  a  supplement  to  a  charter  of  in- 
eorporation^  which  merely  confers  upon  it  a 


new  right,  or  enlarges  an  old  one,  without  im- 
posing any  new  or  additional  burden  upon  it, 
IS  a  mere  license  or  promise  by  the  State,  and 
may  be  revoked  at  pleasure.  It  is  without  con- 
sideration to  support  it,  and  cannot  bind  a  sub- 
sequent Legislature.  Johnson  v.  Orow,  87  Pa. 
184;  Christ  Cliureh  v.  Philadelphia  County,  65 
U.  S.  24  How.  800  [16  L.  ed.  602].  In  the 
present  age  of  corporate  greed  it  would  be  dan- 
gerous to  hold  the  contrary  doctrine.  Were 
we  to  do  so,  corporations,  instead  of  being  the 
creatures  of  the  State,  might  become  its  mas- 
ters." 

In  the  same  line  are  Tucker  v.  Fergtuon,  89 
U.  8.  22  Wall.  674  [22  L.  ed.  816];  West  Wis- 
eonsin  R.  Co,  v.  Trempealeau  County,  93  U.  S. 
695  [28  L.  ed.  814];  East  Saginaw  Salt  Mfg. 
Co.  V.  East  Saginaw,  80  U.  S.  18  Wall.  378 
[20  L.  ed.  611];  Hewitt  v.  Ifew  York  <6  0.  M. 
R.  Co.  12  Blatchf.  450. 

The  right  to  recover  damages  for  acts  of  neg- 
ligence resulting  in  death  did  not  exist  at  com* 
mon  law.  It  was  conferred  by  the  Legislature, 
and  the  authority  which  gave  it  can  take  it 
away.  It  follows  that  it  may  limit  it.  The 
right  of  the  Legislature  to  barter  away  this 
ri^ht  to  a  corporation,  or  to  limit  it  so  as  to 
make  it  a  binaing  contract  beyond  the  reach  or 
power  of  subsequent  Legislatures  may  well  be 
doubted. 

It  was  within  the  power  of  the  Legislature  at 
any  time  to  repeal  the  Act  of  1868.  It  follows 
that  it  came  within  the  power  of  the  constitu- 
tional repeal,  and  we  are  all  of  opinion  that  the 
provisions  referred  to  of  said  Act  are  avoided 
by  the  present  Constitution.  I  make  no  apol- 
ogy for  my  change  of*  views.  Had  I  adhered 
to  those  formerly  expressed  there  might  have 
been  occasion  for  one. 

Pennsylvania  Railroad  Company  v.  Langdon, 
as  was  said  by  our  Brother  Sterrett  in  Lewis  v. 
BoUahan,  supra,  was  well  decided  on  other 
controlling  questions,  and  upon  all  of  those 
questions  it  stands  as  authority.  To  the  extent, 
however,  that  it  refers  to  the  effect  of  the  pres- 
ent Constitution  upon  the  Act  of  1868  it  is  now 
overruled. 

Judgment  e^fflrmecL 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


COMMONWEALTH  OF  MASSACHU- 
SETTS. 

Thomas  DONAHUE. 
(....Mass. — ) 


Obo   sMm  wbobi   pFoportjjr 
^wnuugldXky^  ta.lr^ii  may  regain  his  momen- 
tullyinterrupted  pooaoaolon  thereof  by  the  use 

VanL-^Rioht  to  reeaptiure  property. 

A  man  cannot  be  eonvlcted  for  taklDjr  his  own 
property.    People  v.  Macklnley,  9  Gal.  850. 

A  party  has  a  rlerht  to  recapture  his  property 
from  the  taker  and  to  use  reasonable  force  to  effect 
the  recnnture,  1  Whart.  Cr.  Law,  621;  Com.  v.  Ken- 
nard.  8  Pick.  183;  Hodarcdcn  v.  Hubbard^  18  Vt.  604; 
Gyre  v.  Culver,  47  Barb.  602. 

whether  a  party  is  Justified  In  aasaultinf?  another, 
to  fret  bis  own  money  is  a  questiou  of  fact  to  be  de- 
termined by  the  Jury.  Com.  v.  Clark,  2  Met.  28: 
Com.  V.  Goodwin,  8  Cusb.  164;  Com  v.  Bush,  112 
Mass.  280. 
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of  reasonable  force  short  of  wounding  or  the  em* 
ployment  of  a  dangerous  weapon,  especially  after 
wiftMny  demand  for  its  return.  Whether  or  not 
the  force  used  is  excessive  is  a  question  for  the 
jury. 

CPebruary  28, 18881) 


ON  defendant's  exceptions.    Sustained, 
This  was  an  indictment  for  robbery. 


At 


Bdffht  of  self  defense  and  defense  of  property. 
The  right  of  self  defense  is  based  on  neoeasity  (Peo> 
pie  V.  Poole,  27  CaL  572),  and  arises  where  one  mani- 
festly  intends  and  endeavors,  by  violence  or  sur- 

Krise,  to  commit  a  known  felony  on  the  perHon,, 
abltatlon  or  property  of  another.  Com.  y.  Riley, 
Tbach.  C.  C.  471;  State  v.  Thompson,  8  Iowa,  188: 
State  V.  Kennedy,  20  Towa,  609;  State  v.  Collins,  82 
Iowa,  86:  CarroU  v.  State,  23  Ala.  28;  Kenner  v. 
State,  18  Gfl.  104;  Bohannon  v.  Com.  8  Bu9h,  4Slh 
Patten  v.  People,  18  Mich.  814;  Pond  v.  People,  8 
Mich.  160;  Younff  v.  Com.  6  Bu««h,  812;  Stoflfer  v. 
State,  16  Ohio  St  47;  Stewart  v.  State,  1  OhloSL  80; 
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FSB., 


tbe  trial  in  the  superior  court  before  Ham- 
mond, (/.,  defendant  was  found  guilty  of  an 
assault,  and  he  thereupon  alleged  exceptions. 

Tbe  facts  are  fully  stated  in  tbe  opinion. 

Mr,  John  MellTene  for  defendant. 

Mr,  Andrew  J.  Waterman,  Atty-Qen,^ 
for  tbe  Common  wealth* 

Holmes,  Jl,  delivered  the  opinion  of  the 
court: 

.  This  is  an  indictment  for  robbery,  in  which 
tbe  defendant  has  been  found  guilty  of  an  as- 
sault. The  evidence  for  the  Commonwealth 
was  that  tbe  defendant  had  bought  clothes 
amounting  to  $21.55  of  one  !ditchelman,  who 
called  at  the  defendant's  bouse  by  appointment, 
for  bis  pay;  that  some  discussion  arose  about 
the  bill,  nnd  that  the  defendant  went  up  stairs, 
brought  down  the  clothctf,  placed  them  on  a 
chair  and  put  |20  on  a  table,  aud  told  Mitch- 
elman  that  he  could  have  tbe  money  or  the 
clotlics;  that  Mitchelman  took  the  money  and 
put  it  in  bis  pocket  aud  told  Uie  defendant  he 
owed  him  $1.55,  whereupon  tbe  defendant  de- 
manded his  money  back,  and  on  Mitchelman 
refusing,  attacked  him,  threw  him  on  the  floor 
and  choked  him  until  Mitchelman  gave  him  a 
pocketbook  containing  $29. 

The  defendant's  counsel  denied  tbe  receiving 
of  tbe  pocketbook  and  said  that  he  could  show 
that  the  assault  was  justifiable  under  the  cir- 
cumstatices  of  the  case— as  the  defendant  be- 
lieved that  he  had  a  right  to  recover  his  own 
money  by  force,  if  necessary. 

The  presiding  Justice  stated  that  he  should 
be  obliged  to  rule  that  the* defendant  would  not 
be  justified  in  assaulting  Mitchelman  to  get  his 
own  money,  and  that  he  should  rule  as  follows: 
''If  the  jury  are  satisfied  that  the  defendant 
choked  and  otherwise  assaulted  Mitchelman, 
they  would  be  warranted  in  finding  the  defend- 
ant guilty,  although  the  sole  motive  of  tbe 
defendant  was  bv  his  violence  to  get  from 
Mitchelman,  by  force,  money  which  the  de- 
fendant honestly  believed  to  be  his  own/* 
Up<in  this  the  defendant  saved  bis  exceptions 
and  declined  to  introduce  evidence.  The  jury 
were  instructed  as  stated,  and  found  the  de- 
fendant guilty. 

On  the  evidence  for  the  Commonwealth  It 
appeared  that  the  defendant  offered  the  $20 
to  Mitchelman  only  on  condition  that  Mitchel- 
man should  accept  that  sum  as  full  payment  of 
his  disputed  bill,  and  that  Mitchelman  took  the 
money  and  at  the  same  moment  or  just  after- 
wards as  part  of  the  same  transaction,  repudi- 
ated the  condition.  If  this  was  the  case,  since 
Mitchelman  of  course,  whatever  the  sum  due 


him,  had  no  right  to  that  particular  money  ex- 
cept on  the  conditions  on  which  it  was  offered 
(Oom,  V.  Stebbtns,  8  Gray,  492),  he  took  the 
money  wrongfully  from  the  possession  of  the 
defendant,  or  the  jury  might  have  found  that 
he  did,  whether  the  true  view  be  that  the  de- 
fendant did  not  give  up  possession,  or  that  it 
was  obtained  from  him  by  Mitchel  man's  fraud. 
Cmn.  V.  Dedin,  2  New  Eng.  Rep.  101,  141 
Mass.  423;  Chiffef9  Que,  Sir  T.  Raym.  275, 
276;  Reg,  v.  TkoTtypwu,  Leigh  &  Cave,  225; 
Beg,  V.  Stanlev,  12  Ck)x,  0.  C.  269;  B^.  v.  Rod- 
t/wtv,  9  Car.  &  P.  784;  Rex  v.  Williams,  d  Car. 
&  P.  890;  2  East,  P.  0.  chap.  16.  g§  110-118. 
See  Reg.  v.  Oohen^  2  Den.  C.  0.  219,  and  cases 
infra. 

The  defendant  made  a  demand,  if  that  was 
necessary,  which  we  do  not  impi v,  before  using 
force.  Qreen  v.  Goddard,  2  Balk.  641;  PDlkiti- 
horri  v.  Wrighi,  8  Q.  B.  197;  Com,  v.  (Mrk,  2 
Met  28,  25,  and  otscs  infra. 

It  is  settled  bv  ancient  and  modem  authority, 
that,  under  such  circumstances,  a  man  may  de- 
fend or  regain  his  momentarily  interrupted 
possession,  by  the  use  of  reasonable  force,  short 
of  wounding  or  the  employment  of  a  danger^ 
ous  weapon.  Com,  v.  Lynn,  128  Mass.  218; 
Oim,  V.  Kennard,  8  Pick.  183;  Anderson  v. 
State,  6  Baxter,  60S;  Btate  v.  EUiot,  11  N.  H. 
540,  545;  Rex  v.  MUton,  Mood.  <&  M.  107;  T.  B. 
9  Edw.  IV.  28.  pi.  42;  19  Hen.  VI.  81,  pi.  69; 
21  Hen.  VL  27,  pL  9.  See  Seaman  v.  Cupple^ 
dick,  Owen,  150;  Taylor  y,  Markham,  Cro.  Jac. 
224;  S.  C,  Yelv.  157;  1  Brownlow,  215;  Shingle^ 
ton  V.  Smith,  Lutw.  1481,  1483;  2  Inst.  816; 
Finch,  Law,  203;  1  Hawk.  P.  0.  chap.  60,  §  28; 
8Bl.Com.  121. 

To  this  extent  the  right  to  protect  one's  pos- 
session has  been  regarded  as  an  extension  of 
the  right  to  protect  one's  person,  with  which  it 
is  generally  mentioned.  Baldmn  v.  Hayden,  6 
Conn.  453;  Y.  B.  19  Heti.  VL  31,  pi.  59;  Rog- 
gers  v.  Spencer,  13  Mees.  &  W.  579,  581 ;  1 
Hawk.  P.  0.  chap.  60,  g  23;  8  BI.  Com.  120, 
131. 

We  need  not  consider  whether  this  explana- 
tion is  quite  adequate.  There  are  weighty  de- 
cisions which  go  further  than  those  above 
cited,  and  which  hardly  can  stand  on  tbe  right 
of  self  defense,  but  involve  other  considerap 
tions  of  policy.  It  has  been  held  that  even 
where  a  consiaerable  time  had  elapsed  between 
the  wrongful  taking  of  tbe  defendant's  property 
and  tbe  assault,  the  defendant  bad  a  right  k>  re- 
gain possession  b^  reasonable  force,  after  de> 
mand  upon  the  third  person  in  possession  in  like 
manner  as  he  might  nave  protected  it,  without 
civil  liability.    Whatever  the  true  rule  may  be» 


Drake  v.  Ptate.  6  Tex.  App.  S19;  Hinohclifle^  Oose, 
Lewio  C.  C.  181. 

It  extends  to  the  defense  and  protection  of  prop- 
erty before  taken,  but  not  to  its  recovery  after  It  Is 
taken  (1  Wbart.  Cr.  Law,  Stb  ed.  §  103);  unless  It  can 
be  retaken  without  undue  violence.  State  v.  Elliot, 
U  N.  H.  64a 

Tbe  de^rree  of  force  must  not  exceed  the  bounds 
of  defense  and  prevention.  Galltigher  v.  State,  8 
Hinn.  270;  State  v.  Quin,  8  Brev.  61S. 

Degree  of  force  employed. 

The  defirree  of  force  which  may  he  used  In  the  ex- 
erolne  of  the  rlgrht  of  defense  of  person  or  property 
depends  on  the  circumstances  or  each  case  and  the 
condition  of  both  parties.  Peonle  v.  Doe,  1  Mich. 
4r^\:  Patten  v.  People,  18  Mich.  8U:  Cotton  v.  State, 
81  Miss.  604;  Jackson  v  State,  Horr  &  T.  478;  OUver 
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V.  State,  17  AlBL  5't7;  Gom.  v.  Seibert,  Horr.  &  T.  680. 

An  attack  on  property  may  be  forcibly  n>peUed» 
and  the  property  may  be  rescued  from  another^ 
hand.  State  v.  Miller*  U  Vt.  437;  Johnson  v.  Tomo- 
kins.  Bald.  671;  Com.  v.  Lakeman.  4  Cush.  607;  PiU 
kins  V.  People,  80  N.  T.  101;  Harrlnjton  v.  People, 
6  Barb.  808. 

The  owner  of  property  may  retake  It,  but  not 
with  an  excess  of  violence  (Com.  v.  BfcTiie.  18 
Gray,  227;  Overdeer  v.  Lowlf*.  I  Wutte*  *  S  flO);  but 
in  retaking  stolen  property  the  owner  h»i9  no  rivlit 
to  retake  It  by  abroach  of  tliH  fioico.  Hen  inx  v. 
State,  80  Ala.  148:  2  Bish.  Cr.  I^i w,  Ath  ei.  U  790,  701; 
2  Kuss.  Cr.  9th  ed.  iSQ:  Dosty,  Cr.  Liiw,  fi  1 45  e.. 

If  a  party  vindicating  his  rt^rhts  wfon  excessive 
force,  he  is  eruity  of  an  assault,  otherwise  not. 
Golden  v.  State,  1 B.  0. 203;  Glass  v.  O'Gxady,  tf  Up, 
Can.  0.  P.  233. 
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nrobably  tiiere  is  no  deference  Id  this  respect 
between  tbe  dvil  and  the  criminal  law.  Blades 
V.  Btggt,  10  0.  B.  N.  8.  718;  8.  C.  12  0.  B.  N. 
6. 601;  18  0.  B.  N.  8.  844;  11  H.  L.  Oaa.  821; 
Otm.  T.  McOue,  16  Gray,  226, 227. 

The  principle  has  been  extended  to  a  case 
where  the  defendant  had  yielded  possession  to 
tbe  person  assaulted,  through  the  fraad  of  the 
hitter.  Hodgeden  v.  Hubbard,  18  Yt  504.  See 
Jofinwn  ▼.  ftrrtf,  66  Vt.  708. 

On  the  other  hand  a  distinction  has  been 
taken  between  the  right  to  maintain  possession 
And  the  right  to  regain  it  from  another  who  is 
peaceably  established  in  it,  although  the  posses- 
sion of  the  latter  is  wrongful.  BM  v.  Bob- 
foorth,  Litt.  8el.  Cas.  81.  8ee  Barnes  v.  Mar- 
tin,  15  Wis.  240;  ^Tufrtfv.  Johnson,  6  Blackf. 
^75;  Davisy.  Whitridge,  2  8trobh.  L.  232;  8B1. 
Com.  4 

It  is  unnecessary  to  decide  whether,  in  this 
case,  if  Mitdielman  had  taken  the  money  with 
a  fraudulent  inteut  but  had  not  repudiated  the 
•condition  until  afterwards,  the  defendant  would 
have  had  any  other  remedy  than  to  hold  him 
to  his  bargain  if  he  could,  even  if  he  knew  that 
Mitchetman  still  had  the  identical  money  upon 
tiis  person. 

Ii  the  force  used  by  the  defendant  was  ex- 
•cessive  the  jury  woulo  have  been  warranted  in 
finding  him  guilty.  Whether  it  was  excessive 
•or  not  was  a  question  for  them;  the  judge 
could  not  rule  that  it  was  not,  as  matter  of  law. 
Com:  V.  Clark,  2  Met.  28. 

Therefo*^,  the  instruction  given  to  them, 
taken  only  literally,  was  correct  But  the 
]  rjliminary  statement  went  further  and  was 
erroneous;  and  coupling  that  statement  with 
thd  defendant's  offer  of  proof  and  his  course 
After  the  rulings,  we  think  it  fair  to  assume  that 
the  instruction  was  not  understood  to  be  lim- 
ited, or  indeed  to  be  directed,  to  the  case  of  ex- 
cessive force,  which,  so  far  as  appears,  bad  not 
been  mentioned;  but  that  it  was  intended  and 
understood  to  mean  that  any  assault  to  regain 
tiis  own  money  would  warrant  finding  the  de- 
fendant (piilty.  -  Therefore  tbe  exceptions  must 
i)e  sustained. 

It  will  be  seen  that  our  decision  is  irrespect- 
ive of  the  defendant's  belief  as  to  what  he  had 
A  right  to  do.  If  the  charge  of  robbery  had 
been  persisted  in,  and  the  difficulties  which  we 
have  stated  could  have  been  sot  over,  we  might 
have  had  to  consider  cases  like  Beg.  y.  Boden, 
1  Car.  &  E.  805,  807;  Beg,  v.  Hemmings,  4 
Post.  &  F.  50;  State  v.  HoUyway,  41  Iowa,  200. 
Compare  Com,  t.  Btebbins,  supra;  Com.  t.  Me- 
^^ffy»  126  Mass.  467. 

There  is  no  question  here  of  the  effect  of  a  rear 
«onable  but  mistaken  belief  with  regard  to  tbe 
facts,  ifitoto  ▼.  Nash,  88  N.  C.  618.  Tbe  facts 
were  as  the  defendant  believed  them  to  be. 

Exceptions  sustained. 


Henry  J.  BARTLETT 

9. 

Anson  G.  STAKCHFIELD. 


(. 


.) 


▲  wrtiten ooBtraet  IbrbnUdinff  a hoiue, 
•tipwlattng  that  no  eliarge  Ibr  extra 
work  or  mwerials  shall  be  made,  nnlesB  ordered 

1SL.R.A. 


In  writinff,  will  not  prevent  the  oontraotor  from 
reooverioff  for  extra  expense  incurred  on  the  ex« 
press  agreement  of  the  other  party  to  pay  for  it* 
or  on  his  request  therefor,  under  oiroumstanoes 
implying  a  oonsent  to  be  liable  for  it,  Irrespective 
of  the  written  contract.  Parties  cannot,  by  con« 
tract,  tie  up  their  freedom  of  dealing  with  each 
other. 

(January  6i,l880.) 

ON  defendant's  exceptions.     Owrruled, 
The  action  was  brought  in  the  Superior 
Court  of  Suffolk  County,  before  Blodgett,  J., 
to  recover  the  amount  aUeged  to  be  due  upon 
a  building  contract. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  B.  Wadleiffh  for  defendant. 
Messrs,  Morse  s  Allen  for  plaintifC. 

HolmeSf  J,,  delivered  the  opinion  of  the 
court: 

Tbe  only  question  presented  by  the  excep- 
tions concerns  the  defendant's  liability  for  ex- 
tra work  and  materials  furnished  in  connection 
with  a  house  which  the  plaintiff  had  been  build- 
ing for  the  defendant  under  a  written  contract. 

The  contract  contained  the  following  clause: 

"  And  it  is  further  agreed  that  should  the 
owner,  during  the  progress  of  said  construc- 
tion, request  any  alteration  of,  addition  to,  de- 
viation from  or  omissions  concerning  the  con- 
struction of  said  .houses,  as  set  Yorth  herein; 
and  in  said  plans  and  specifications,  the  same 
shall  be  made  by  the  said  Bartlett,  and  shall  in 
no  wav  affect  this  agreement,  but  shall  be  added 
to  or  deducted  from  the  amount  thereof,  by  a 
fair 'and  reasonable  valuation;  and  that  no 
charge  shall  be  made  for  extra  work  or  mate- 
rials, unless  the  same  is  ordered  in  writing,  and 
the  price  thereof  agreed  upon." 

The  plaintiff's  evidence  was  that  the  blind 
drains— one  item  in  question— were  put  in  dur- 
ing the  progress  of  the  work,  and  that  the  de 
fendant  promised  to  pay  for  them;  and  that  the 
other  items — picture  moldings,  covers  for  trays 
and  shelves— were  furnished  at  the  defendant's 
oral  request,  "  after  the  completion  of  the  house 
in  conformity  to  the  written  contract." 

The  evidence  was  objected  to,  and  the  court 
was  asked  to  rule  that,  as  the  work  and  mate- 
rials were  not  ordered  in  writing,  and  no  price 
was  agreed  upon,  the  plaintiff  could  not  recov- 
er. To  this  it  might  be  enough  to  answer  that 
except  as  to  the  drains  there  was  evidence  that 
the  work  was  done  after  the  contract  had  been 
performed,  and  independent  of  it.  But,  under 
the  instructions  of  the  court,  the  Jury  probably 
found  that  the  terms  of  the  written  contract,  u 
applicable,  had  been  waived,  and  that  the  items 
had  been  furnished  under  a  substituted  oral 
contract. 

Tbe  main  argument  for  the  defendant  is  that, 
if  the  work  feU  within  the  provisions  of  the 
contract,  there  was  no  evidence  of  a  waiver. 
We  are  of  opinion  that  there  was  evidence  for 
the  Jury.  Attempts  of  parties  to  tie  up  bT 
contract  their  freedom  of  dealing  with  each 
other  are  futile.  The  contract  is  a  fact  to  be 
taken  into  account  in  interpreting  the  subse- 
quent conduct  of  the  plainnft  and  defendant, 
no  doubt.  But  it  cannot  be  assumed,  as  matter 
of  law,  that  the  contract  governed  all  that  was 
done  until  it  was  renounced  in  so  many  words, 

40 


626 


Nbw  York  Court  of  Appeals. 


Jan.» 


because  the  parties  had  a  right  to  renounce  it 
in  any  way,  and  by  any  mode  of  expression, 
they  saw  fit.  They  could  substitute  a  new 
oral  contract  by  conduct  and  intimation,  as 
well  as  by  express  words.  $ 

In  deciding  whether  they  had  waived  the 
terms  of  the  written  contract,  the  jury  had  a 
right  to  assume  that  both  parties  remembered 
it,  and  knew  its  legal  meaning.  On  that  as- 
sumption, the  question  of  waiver  was  a  ques- 
tion as  to  what  the  plaintiff  fairly  might  have 
understood  to  be  tiie  meaning  of  the  defend- 
ant's conduct.  If  the  plaintiff  had  a  right  to 
understand  that  the  defendant  expressed  a  con- 
sent to  be  liable,  irrespectiye  of  the  written 
contract,  and  furnished  the  work  and  materials 
on  that  understanding,  the  def^dant  is  bound. 
Wegt  V.  Plait,  127  Mass.  867,  872;  aDonndl  v. 
Olinianfi  New£ng.Rep.488, 145  Mass. 461,468. 


As.  to  the  drains,  the  evidence  was  that  the 
defendant  reauested  the  plaintiff  to  build  them, 
and  promised  to  pay  for  them.  The  jury  had 
a  right  to  infer  that  the  request  and  promise 
imported  a  renunciation  of  any  terms  in  tb« 
written  contract  inconsistent  with  a  duty  to 
pay.  As  to  the  other  items  furnished  later,  it 
is  stated  that  there  was  evidence  tending  to 
show  that  they  were  furnished  at  the  deiend* 
ant's  own  request;  but  it  does  not  appear  what 
the  evidence  was,  or  what  were  Uie  circum- 
stances or  form  of  the  request.  So  far  as  ap- 
pears, certainly,  the  juir  had  a  right  to  infer 
that  Uie  request  imported  a  promise  to  pay,  and 
a  like  substitution  of  an  oral  contract  The 
furnishing  of  the  items  was  sufficient  consider- 
ation for  the  substitution,  as  weU  as  for  the 
contract  substituted. 

ExeeptioM  ourruMU 
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Anne  B.  PHELPS,  Appt,, 

V. 

HATOR,  Aldermen  &  Commonalty  of  the 
City  OF  NEW  YORK,  BespL 

(....N.Y ) 

1.  A  Tolimtanr  paymentf  without  duress  of 
person  or  goods,  of  an  assessment  for  the  expense 
of  grading  and  paving  a  street  under  an  ordi- 
nance which  was  void  on  its  face,  is  a  mistake  of 
law,  and  no  action  wlU  lie  to  recover  back  the 
money  so  paid. 

t.  Under  the  New  Tork  Oitar  charter  (Acts 
1878»  ohap.  83S,  1 91),  embodied  in  the  OonsoH- 
dation  Act  of  1882,  §64,  conferring  upon  the  Com- 
mon Oouncil  of  New  York  City  the  power  and 
duty  of  deciding  in  each  particular  case  whether 


NOTB.— IVKcet,  voLuntarCy  pofd,  not  recoverable 

An  action  will  not  lie  to  recover  back  taxes  iUe- 
gally  assessed  and  voluntarily  paid.  Dunneli  Mfg. 
00.  V.  Newell,  1  New  Bng.  Rep.  SH,  15  R.  1. 288. 

Where  a  party  pays  an  iUegal  demand  with  a  full 
knowledge  of  all  the  facts,  it  cannot  be  recovered 
hack,  union  Pac.  R.  Co.  v.  Dodge  County,  08  U.  S. 
548  (26  L.  ed.  107):  Lambom  v.  Dickinson  County,  07 
U.  8. 181  (24  L.  ed.  026);  Wabaunsee  County  v.  Walk- 
er^ Kan.  431.  See  Union  Pac.  R.  Co.  v.  McShane, 
80JT.  8.22  WaD.444  (22  L.ed.  747);  2Desty,  Taxn.701, 
792. 

A  voluntary  payment  cannot  be  recovered  back 
on  the  mere  ground  that  the  one  party  was  under 
no  obligation  to  pay,  and  the  other  haa  no  right  to 
receive.  McOickart  v.  Pittsburgh,  88  Pa.  136;  Tay- 
lor V.  Board  of  Health,  81  Pa.  73;  AUentown  v. 
eaeger,  20  Pa.  421. 

A  pay  jient  is  voluntary  if  made  by  a  party  in- 
lormcd  of  all  the  facts  connected  witD  the  subject 
matter  of  the  payment,  and  under  the  Influence  of 
no  distress  or  coercion,  even  though  accompanied 
with  a  protest.  Bowles  v.  Soule,  8  New  Eng.  Rep. 
'601,  50  Vt,  181;  Shane  v.  St.  Paul,  26  Minn.  54S: 
Powell  V.  St.  Ooix  Countv,  46  Wis.  210;  Phillips  v. 
Jefferson  County,  5  Kan.  ^^^;  Brumagim  v.  Tilllnt- 
hast,  18  Cal.  285;  Kansas  Imc.  R.  Co.  v.  Wvandotf^ 
County,  16  Kan.  507;  Raisler  v.  Athens,  66' Ala.  198; 
Cahaba  v.  Burnett,  84  Ala,  400;  Peterborough  v. 
I^ncjjster,  14  N.  H.  882;  Wabaunsee  County  v. 
Vralker,  8  Kan.  4.36;  Bucknall  v.  Story,  46  Cal.  580; 
Kabcocfc  V.  Fond  du  Lac,  58  Wis.  230;  Baker  v.  Big 
Rapids  (Mich.)  8  West.  Rep.  184;  Baltimore  v.  Le^ 
ferman,  4  GilJ,  426:  Union  Pac.  R.  Co.  v.  McShane, 
JO  U.  &  S2  Wail.  444  (22  L.  ed.  747j;  Desty,  Taxn.  m] 

If  persons  voluntarUv  pay  iUegal  taxes,  their 
own  remedy  is  appeal  to  the  Justice  of  the  law. 
making  power.    Shoemaker  v.  Grant  Co.  36  Ind.  17*. 

2  L.  R.  A. 


the  provisions  as  to  letting  a  contract  by  public 
advertisement  shall  be  dispensed  with,  where 
work  for  the  corporation  Is  to  be  performed  re- 
quiring an  aggregate  expenditure  of  more  than 
$1,000,  an  ordinance  delegating  to  the  Commis- 
sioner of- Public  Works  power  to  decide  whether 
work  for  the  dty  shall  be  done  by  contract  or 
otherwise  is  void  as  being  an  unlawful  delegation 
of  authority. 

(January  15, 1880.) 

APPEAL  by  plaintiflf,  from  an  onJer  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  reversing  a  Judgment  of  special 
term  in  favor  of  the  plaintiff  and  ottering  a 
new  trial  in  an  action  to  recover  the  amount  of 
a  city  assessment  paid  by  plaintiff.    Jffirmed. 


One  who  pays  without  protest  is  estopped  from 
disputing  the  legality  of  the  tax.  Busby  v.  Noland, 
80fnd.2S4;Cooley,lixn.812. 

Where  a  payment  is  made  without  protest,  the 
fiaot  that  a  bill  is  brought  by  others  to  have  the  tax 
declared  void  is  not  enough  to  entitle  the  parties 
giying  to  recover  back.    MoCriokart  v.  Pittsburgh, 

Money  wiluntarily  paid  through  ignorance  or 
mistake  of  law,  with  full  knowledge  of  all  the  facts, 
cannot  be  recovered  by  action.  Kaisler  v.  Athens. 
66  Ala.  108;  Cahaba  v.  BumeU,  84  Ala.  400;  Baboock 
V.  Fond  du  Lac,  58  Wis.  280;  Peterborough  v.  Lan- 
caster, 14  N.  H.  882:  St.  Joseph  County  v.  Ruckman, 
57  Ind.  06;  Ooddard  v.  Sevmoiur,  80  Conn.  804. 

When  title  to  real  estate  is  in  controversy  and 
taxes  thereon  are  voluntarily  paid  by  one  of  the 
parties  in  the  controversy  whose  claim  Is  afterward 
adjudged  invalid,  he  cannot  recover  the  amount  so 
paid  from  the  owner.  Garrigan  v.  Knight,  47 
Iowa,  525. 

Payment  under  threatened  dureee  is  wtunUiry, 

Merclv  because  the  collector  holds  a  warrant  to 
collect  by  levy  or  distress  does  not  make  payment 
by  compulsion.  Dunneli  Mfg.  Co.  v.  Newell,  1  New 
Eng.  Rep.  877,  15  K.  I.  238.  But  compare  Baboock 
V.  Beaver  Creek  Twp.  (Mich.)  7  West  Rep.  816. 

So  of  payment  of  an  illegal  and  void  assessment, 
even  if  paid  under  protest  after  a  threatened  sale. 
De  Baker  v.  Carillq,  52  CaL  473;  Uaion  Pac.  R  Co. 
V.  Dodge  Co.  06  U.  8.  543  (25  L.  ed.  107):  Lambom  v. 
Dickinson  Co.  07  U.  6. 181  (24  L.  ed.  026). 

A  pasrment  made  where  the  oificer  threatened  to 
sell  property  for  a  tax  not  then  delinquent,  having 
at  the  time  no  power  to  carry  out  nls  threatTv 
voluntary  rTayior  v.  Board  of  Health,  81  Pa.  78^ 
Detroit  V.  Martin,  84  Mich,  173;  Bank  of  Santa  Roaa 
V.  Chalfant,  52  CbI.  170;  Merrill  v.  Austin,  58  OaU 
870 ;  Bank  of  Woodland  v.  Webber,  88  OaL  78);  al- 
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The  questions  presented  are  stated  in  the 
opinion. 
Mr,  David  D.  Acker  for  appellant 
Mr.  D.  J.  Dean  for  respondent. 

Qtvmijt  J't  delivered  the  opinion  of  the 
court: 

If  the  ordinance  of  the  board  of  aldermen, 
under  which  the  work  of  regulating,  grading 
and  paving  Broadway  was  don^,  appeared  on 
its  face  to  be  contrary  to  the  law,  and  there- 
fore to  be  void,  this  action  to  recover  back  the 
moneys  paid  by  plaintiff  should  fail.  Thia 
appears  to  be  substantially  conceded,  as  a  prop- 
osition, bv  plaintiffs  counsel,  where,  under 
his  second,  point,  that  the  payment  was  not 
voluntary,  he  says:  "As  a  matter  of  law,  the 
assessment  being  valid  on  its  face,  the  payment 
was  not  voluntarv." 

As  a  matter  of  fact,  the  payment  of  the  assess- 
ment in  question  was  effected  by  the  mortgagee 
of  the  property,  who,  upon  making  the  mort- 
gage loan,  deducted  its  amount  from  the 
moneys  payable  to  the  plaintiff,  and  satisfied 
the  lien  of  record.  This  fact,  of  course,  frees 
the  case  from  the  element  of  a  payment  under 
duress  of  person  or  of  goods,  through  the  coer- 
cive action  of  the  municipal  authorities.  The 
issue  before  the  trial  court  was  as  to  the  len- 
ity of  the  assessment  with  respect  to  the  order- 
ing of  the  work,  and  the  manner  of  its  perform- 
ance; and  upon  that  point  proof  was  had.  The 
resolution  or  ordinance  under  which  the  work 
was  done  provided  for  "the  same  to  be  done  in 
such  manner  as  the  said  commissioner  may 
deem  expedient  and  for  the  best  interests  of 
the  city  and  of  the  property  owners." 

It  appears  that  the  commissioner  of  public 
works,    who  was   referred  to,  contracted  in 


writing  with  one  Tracy  for  the  performance  of 
the  work  at  the  price  of  upwards  of  $140,000; 
and  it  also  appears  that  this  contract  was  not 
made  after  any  public  advertisement  for  bids. 
But,  for  the  purposes  of  this  case,  the  sole 

aucstion  which  we  shall  consider  is  whether 
lis  ordinance,  on  its  face,  carried  notice  of  the 
illegality  of  the  corporate  Act — not  whether 
matters  of  proof  dehors  the  record  otherwise  es- 
tablished the  invalidity  of  the  assessment.  If 
the  ordinance  was  on  its  face  void,  then  the 
plaintiff  cannot  plead  her  ignorance  of  the  law 
m  justification  of  the  payment.  The  principle 
is  elementary  that  a  party  cannot  recover  back 
money  paid,  upon  the  eround  that  he  supposed 
he  was  bound  in  law  to  pay  it. 

The  ordinance  deleerates  to  the  commissioner 
of  public  works  a  discretion  in  the  performance 
of  the  work  which  it  orders  done;  for  it  reads 
that  it  is  "to  be  done  in  such  manner  as  the  said 
commissioner  shall  deem  expedient,"  etc. 

In  Be  Emigrant  Industrial  Savings  Bank^  75 
N.  T.  888,  this  court  held  that  where  an  ag- 
gregate expenditure  of  more  than  $1,000  was 
involved  in  the  completion  of  any  particular 
work  for  the  corporation,  the  same  must  be  by 
contract,  to  be  awarded  to  the  lowest  bidder, 
after  advertisement  for  sealed  proposals,  unless 
otherwise  ordered  by  a  vote  of  three  fourths  of 
the  members  elected  to  the  common  council. 
This  was  deemed  an  imperative  requirement  of 
the  law,  under  the  provisions  of  section  91  of 
chapter  835  of  the  Laws  of  1878;  and  as  its  pro- 
visions were  embodied  in  the  consolidation 
Act  of  1882  (section  64),  they  are  equally  imper- 
ative here.  In  the  case  cited,  Judge  Rapallo 
said,  with  respect  to  words  in  the  ordinance 
precisely  similar  to  those  quoted  from  this  rec- 
'  ord,  and  which  were  there  claimed  to  autbor- 


thoufrb  the  levy  and  taz  were  illegal.  Lea  v.  Mem- 
phis, 0  Bazt.  108.  It  would  be  otherwise  If  payment 
were  made  after  delinquency.  Smith  v.  Farrelly, 
52  Cal.  77 ;  De  Fremery  v.  Austin,  58  Oal.  880 ;  Oooley, 
Tazn.  812. 

Such  a  threat  is  idle  and  does  not  oonstltute  coer- 
cion ( Williams  v.  Corcoran,  46  CaL  556):  so  of  a  threat 
to  close  up  a  shop  if  the  tax  was  not  paid  (Vicks- 
bti  rg  V.  Butler,  66  Mfss.  72>:  or  to  stop  a  hack.  Jack- 
son V.  Newman,  59  Miss.  885. 

Other  instances  of  voluntary  paumenU 

Where  a  court  without  authority  made  an  or- 
der for  the  payment  of  a  tax,  and  payment  was 
made  accordingly.  Drake  v.  ShurtUif,  ii  Hun,  422; 
BaUey  v.  Buell,  60  N.  Y.  66S. 

A  payment  made  to  save  property  from  being 
sold  under  an  authority  void  on  its  face,  and  with- 
out possession  or  control  of  the  property,  is  volun- 
tary.   Sonoma  Ck>unty  Taz  case.  18  Fed.  Rep.  788. 

So  is  a  payment  made  where  ihe  taz  could  only 
be  enforced  in  judicial  proceedings  in  which  the 
party  would  have  a  right  to  be  heard,  but  which 
are  not  yet  taken.  Oceanic  Steam  Nav.  Co.  v.  Tap- 
pan,  16  Blatohf.  206. 

A  payment  made  before  demand,  or  before  any 
threat  or  step  indicating  an  mtention  to  levy  un- 
der the  warrant,  is  voluntary:  it  is  not  necessary  to 
await  an  actual  seizure.  Raisler  v.  Athens,  66  Ala. 
196;  Union  Bank  v.  New  York,  51  Barb.  150 :  Union 
Pao.  B.  Ca  V.  Dodge  County,  98  U.  S.  541  (25  L.  ed. 
196K 

Where  there  Is  no  legal  duress  of  person  or  prop- 
erty, payment  when  made  must  be  considered  as 
vonintary,  and,  upon  well  settled  principles,  can- 
not be  recovered.  Bank  of  Woodland  v.  Webber, 
as  OaL  78;  Buoknall  v.  Story,  46  CaL  698;  Wills  v. 
Austin,  68  CaL  152;  Thomson  v.  Norris,  62  Ga.  588. 

The  fact  that  the  ooUector^s  warrant  is  a  lien  on 
ffoods  after  it  oomes  to  his  bands  is  not  enough  to 
make  a  payment  to  him  compulsory.  Chicago  v. 
Fidelity  8av.  Bank,  11  m.  App.  165. 

A  mere  agreement  to  pay,  though  made  under 
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duress,  will  not  render  the  subsequent  payment  In- 
voluntary if  no  legal  steps  be  taken  to  resist,  and 
the  payment  is  voluntary.  Savannah  v.  Feeley,  66 
Qa.81. 

Payment  under  protest;  when  deemed  voluntary. 

A  protest  cannot  alone  change  what  would  oth- 
erwise be  a  voluntary  payment  mto  an  Involuntary 
payment  or  change  the  rights  of  the  parties. 
Sonoma  Co.  Taz  Case,  13  Fed.  Bep.  791. 

Payment  betore  the  taz  becomes  delinquent  Is 
voluntary,  althougli  aecompanied  by  a  protest. 
Merrill  v.  Austm,  58  CaL  879. 

The  payment  of  an  assessment  which  is  illegal 
and  void  will  be  regarded  as  voluntary,  and  not  re- 
coverable back,  even  if  paid  under  protest  after  a 
threatened  sale.  De  Baker  v.  Carillo,  52  CaL  473; 
Bucknall  v.  Story,  46  Cal.  589. 

Where  the  owner  tendered  the  treasurer  aU  the 
tazes  legally  due,  ezcept  a  certain  assessment  on  a 
city  lot,  which  tender  the  treasurer  refused  to  ac- 
cept, and  to  prevent  a  sale,  and  under  protest  he 
paid  the  assessment  and  also  the  taxes,  it  was  held 
the  payment  was  voluntary.  Stephan  v.  Daniels, 
27  Ohio  St.  527. 

Where  a  town  offers  a  discount  to  those  who 
make  payment  promptly,  a  payment  made  to  ob- 
tain this  discount  has  been  held  to  be  voluntary, 
though  made  under  protest  (Lee  v.  Templeton,  18 
Gray,  476;  Cooley,  Tazn.  812);  so  where  on  the  day 
fixed  for  the  sale  of  his  property  for  the  illegal  taz. 
he  proposed  to  make  payment  on  the  nezt  day  if 
the  sale  should  be  postponed.  Oachet  v.  McCaU,  50 
Ala.  807. 

But  if  the  pajrment  is  caused  on  the  one  part  by 
an  Illegal  demand  and  made  on  the  other  part  re- 
luctanuy  and  in  consequence  of  that  illegauty,  and 
without  being  able  to  regain  or  retain  possession 
of  the  property  ezcept  by  submitting  to  the  pay- 
ment, it  is  not  voluntary.  Sowlea  v.  Soule,  8  New 
Bng.  Rep.  562,  50  Vt.  181 ;  Mazwell  v.  Orlswold,  51 
U.  S.  10  How.  242  as  L.  ed.  406);  Harmony  v.  Bing. 
bam,  12  N.  T.  00 ;  AsUey  v.  Beynolds,  2  Strange,  91& 
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ize  the  commlssioDer  of  public  works  to  do  Ibe 
work  without  contract. 

''Assuming  that  the  power  intended  to  be 
given  to  the  commissioner  by  this  clause  relat- 
ed to  the  manner  of  employing  the  persons  to 
do  the  work,  and  to  the  purchase  of  the  sup 
plies  necessary  therefor,  and  not  merely  to  the 
mode  in  which  the  work  should  be  performed, 
we  think  that  it  was  ineffectual  to  dispense 
with  the  provisions  of  the  charter  requiring 
advertisement  for  sealed  proposals,  and  a 
contract  with  the  lowest  bidder.  The  law  con- 
fers upon  the  common  council  the  power  and 
duty  of  decidinflr  in  each  particular  case  wheth- 
er those  provisions  shall  be  dispensed  with,  and 
requires  a  vote  of  three  fourths  of  all  the  mt^m- 
bers  elected,  to  accomplish  that  purpose.  This 
is  eminently  a  discretionary  power,  which  can- 
not be  delegated.  It  is  their  judgment  which  the 
law  requires,  and  not  that  of  any  officer  they 
may  designate.  There  is  no  provision  in  the 
law  itself  authorizing  them  to  delegate  this 
power,  and  the  case  falls  within  the  settled 
prihciple  that  powers  of  this  description,  in- 
volving the  exercise  of  jud^rment  and  discretion, 
cannot  be  delegated — ^a  principle  which  applies 
to  public  bodies  and  officers  as  well  as  to  pri- 
vate individuals." 

The  reasoning  of  the  learned  Judge  is  con- 
clusive. In  bis  opinion,  what  was  there  left  to 
the  commissioner's  discretion  was  the  mode  in 
which  the  work  should  be  p'-rformed,  and  not 
merely  the  manner  of  employing  persons  to 
do  the  work,  or  of  the  purchase  of  necessary 
supplies. 

We  think  that  the  Legislature  in  conferring 
the  exercise  of  a  power  sovereign  in  its  attri- 
butes, as  is  the  power  to  tax  or  assess,  upon  the 
common  council,  must  beheld  to  have  confined 
its  exercise  exclusively  to  that  body  as  such. 
The  common  council  is  a  representative  body 
of  the  taxpayers,  and  it  would  not  do  to  hold 
that  the  power  to  take  or  to  burden  the  prop- 
erty of  citizens  might  be  exercised  by  others 
than  by  those  to  whom  the  power  was  given. 
In  this  case  the  mode  of  performance  of  an  im- 
portant and  expensive  work  was,  by  the  lan- 
guage of  the  ordinance^  left  to  the  sole  discre- 
tion of  the  commissioner  of  public  works, 
where  it  was  the  imperative  duty  of  the  com- 
mon council  to  provide  specifically  as  to  how 
it  should  be  done.  They  might  direct  the  work 
to  be  done  otherwise  than  by  contract;  but  the 
exercise  of  that  discretion  was  carefully  pro- 
vided for  in  a  certain  manner.  The  law  in- 
tended that  the  expense  of  doing  work  for  the 
corporation,  where  it  would  exceed  $1,000, 
should,  only  be  incurred  after  public  competi- 
tion forthe  contract.  It  intended  that  the  com- 
mon council  should  determine  whether  the  ex- 
pense should  be  incurred  through  a  contract 
or  otherwise,  and  it  never  intend^  that  the  de- 
termination, which  it  indeed  commanded  they 
should  make,  should  be  left  to  an  officer. 
This  they  bad  no  power  to  do. 

This  court  has  in  the  past,  as  recently,  con- 
sidered the  question  of  what  is  a  delegation  of 
Sower,  and  a  consequent  violation  of  the  law 
y  the  common  council. 

In  Tfiampton  v.  Sehermerhom,  6  N.  Y.  92, 
their  ordhiance  provided  for  the  work  in  pitch- 
ing and  flagging  a  street,  to  be  done  "in  such 
manner  as  ibe  city  superintendent,  under  the 
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direction  of  the  committee  on  roads  of  the  com- 
mon council,  shall  direct  and  require."  It  was 
held  that  it  was  contrary  to  law,  for  failing  to 
specify  the  manner  in  which  the  iinnrovement 
was  to  be  made;  and  this  court  affirmed  the 
judgment  against  the  city. 

In  Re  Emigrant  Indvstrial  Savingi  Bank. 
which  we  haveouoted  from,  the  assessment  was 
avoided,  and  17u>mp9(m  v.  8e/iermerhom,  is 
cited,  as  is  the  case  of  Birdsall  v.  Clark,  73  N. 
Y.  73.  where  the  question  was  whether  a  gen- 
eral resolution,  directing  the  superintendent  of 
streets,  where  the  owner  netrlected  to  do  the 
work  by  the  time  limited,  "to  cause  the  same 
tp  be  done,"  was  a  proper  exercise  of  the  power 
conferred  upon  the  common  council.  It  was 
held  not  to  be,  for  the  reason  that  the  power 
conferred  by  the  charter  to  cause  work  to  be 
done  by  contract  or  otherwise  involved  the  ex- 
ercise of  a  discretion  as  to  the  manner  of  its 
performance,  which  was  vested  solely  in  the 
common  council. 

Then,  in  Stuart  v.  Palmer,  74  N.  Y.  183— 
an  action  to  vacate  an  assessment  on  lands,  and 
to  restrain  collection — this  court  affirmed  a 
judgment  for  the  defendants,  on  the  [ground 
that  the  Acts  under  which  the  assessment  was 
laid  were  unconstitutional  and  void;  and  hence 
no  assessment  laid  under  them  could  be  a  cloud 
upon  title  to  land. 

In  Wells  Y.  Buffnh,  80  N.  Y.  253— a  simihir 
action  to  the  last — it  was  held  that  the  com- 
plaint was  properly  dismissed,  Rapallo,  J., 
saying:  "If  the  Act  is  unconstitutional,  no  as- 
sessment imposed  under  it  could  be  a  cloud 
upon  the  plaiu tiff's  title.  It  is  void  upon  its 
face." 

It  should  be  a  logical  oonclusion  from  the 
authorities  and  from  the  reasoning  upon  the 
case,  that  where  the  ordinance  directing  an  as- 
sessment is  essentially  illegal,  as  violating  in 
its  provisions  the  statutory  power  conferred 
upon  the  common  council,  the  payment  of  an 
assessment  imposed  for  the  expense  incurred 
under  its  authority  is  a  mistake  of  law,  and  in 
such  a  casfe  relief  cannot  be  granted.  Nothing 
in  the  argument  advanced  by  the  appellant 
militates  against  this  view.  She  was  under  no 
compulsion  to  pay  the  assessment,  for  there 
wasooncededly  no  duress  of  person  or  good8,and 
the  payment  was  not  forced  by  warrant  or  seiz- 
ure. We  do  not  understand  that  the  rule  goes 
further  in  its  authority  to  permit  of  a  recovery 
back  of  moneys  paid  under  a  tax  or  assessment 
than  in  a  case  where  its  pa3rment,  being  com- 
pelled by  an  actual  or  threatened  seizure  of  his 
person  or  devestiture  of  his  goods,  he  asserts 
by  action,  and  successfully  maintains  its  il- 
legality. If  the  tax  or  assessment  is  patently 
illegal,  and  its  pa3rment  is  coerced,  an  action, 
on  the  equity  side  of  the  court,  to  have  it  de- 
clared void,  and  the  moneys  paid  returned, 
would  be  a  proper  form  of  remedy;,  but,  lack- 
ing the  element  of  coercion  in  the  form  of  a 
duress  of  person  or  property,  payment  must  be 
held  to  be  voluntary. 

The  court  below  thonp:ht  the  action  was 
barred  by  the  Statute  of  Limitations*  We  have 
had  occasion  to  review  the  question  raised '  by 
the  defense  of  the  statute  in  such  cases,  in  the 
case  decided  in  November  Term  of  Friend  ▼. 
JVeiD  York,  111  N.  Y.  331,  and  it  is  unneces- 
sary to  discuss  it  in  this  case. 
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The  order  of  the  Otnoral  Term  rewrsing  the 
fudgment  qfihe  Special  Term  ehould  be  affirmed 
an  the  grounds  elated  in  thie  opinion,  andjiidf" 
meni  <S>iolute  ordered  for  the  dtfendante  on  the 
etipulation,  with  eoete. 

All  concur. 


Henry  BEDLOW  et  qI,  Appte,, 

V. 

NEW  YORK  FLOATING  DRY  DOCK 

CO.,  Beept. 

L  Ezeeptions  to  alleffed  flmUngpi  of  Iket 

when  taey  are  tupported  by  eyldenoe,  and  to  the 
refusals  to  find,  when  they  are  established  by 
undisputed  proof,  present  questions  of  law  f&- 
viewable  In  the  New  York  Oourt  of  Appeals. 

S.The  rlgrht  of  the  City  of  New  Tork  io 
ereet  s&uetarea  In  the  navigable  waters  of 
the  State  is  subleot  to  the  sovereign  authority 
over  such  highways. 

8.  The  authority  of  the  City  of  New  Tork 
to  grwuat  rights  under  water  in  the  harbor 
to  others  than  the  Uttoral  owners  on  certain 
oonditloiis,  by  neoeeaary  impnoation,  inhibits  the 
granting  of  such  rights  to  others  except  upon 
compliance  with  the  conditions  annexed  to  the 
exorcise  of  such  authority. 

IThe  authorities  of  the  Olty  of  New  York 
have  power  to  grant  the  privilege  of  construct- 
ing piers  In  front  of  wharves  and  bulkheads  to 
others  than  the  owners  of  such  structures,  pro- 
vided they  comply  with  the  conditions  pre- 
scribed by  the  Act  of  1800. 

&  IiOfltiocfl  of  a  wharf  have  the  right  to  extend 
and  improve  it  so  as  to  increase  Its  taollltieB,  or  to 
buUd  a  pier  attached  thereto  for  their  use  and 
occupancy  so  far  as  their  acts  are  not  pro- 
hibited by  the  terms  of  the  lease  and  do  not  con- 
stitute waste. 

CThe  surrender  of  leased  nremises  by 

operation  of  law  vests  the  landlora  with  the  title 
of  any  structures  remaining  thereon. 

T.  Where  tenants  of  a  wharf  obtained  the 
light  to  build  a  pier  attached  thereto  upon  their 
claim  as  '*  lessees  having  the  same  rights  and 
privileges  as  the  owners  of  the  soil/*  they  are 
estopped  against  setting  up  any  right  to  the  pier 
against  their  landlords  except  under  the  lease. 

8.  A  pier  erected  by  a  tenant  as  an  addition  to  a 
wharf,  the  effect  of  which,  separately  main- 
tained! would  be  to  destroy  the  essential  and 
profitable  use  of  the  wharf,  becomes  an  accre- 
tion to  the  wharf,  belonging  to  the  owners  after 
the  expiration  of  the  tenancy  unless  removed. 

9i  A  tenant  that  has  never  attempted  to  sur- 
render his  rights  during  the  existence  of  the 
term  or  committed  any  act  which  authorized  a 
re-entry  thereunder,  can  acquire  no  righto  dur- 
ing that  time  by  advene  possession. 

(January  22,  1880.) 

APPEAL  by  plaintiffs,  from  a  judgmeDt  of 
the  General  Term  of  the  Supreme  Court, 
First  Departmeat,  affirming  a  Judgment  of  the 
Special  Term  in  favor  of  aefendant  in  an  ac- 
tion to  recover  possession  of  a  certain  pier,  and 
for  an  account  of  the  rents  and  profits  and  for 
damages.  Bevereed, 
The  facts  are  fuljy  stated  in  the  opinion. 
Mr,  Herbert  B.  Tnmer»  with  Mesers. 
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Turner.  McClnre  A  Rolston*  for  appel- 
lants. 

Meaers.  Robert  D.  Benedict  and  Enos 
N.  Taft  for  respondenU 


Oh.  J,,  delivered  the  opinion  of  the 
court: 

In  1877,  upon  the  termination  of  a  lease, 
given  originally  in  1884  by  the  plaintiffs'  an- 
cestors to  the  defendant's  assignors,  of  lands 
lying  on  the  East  River  in  the  City  of  New 
York,  upon  which  was  a  wharf  and  a  buliL- 
head,  the  assignees  of  the  original  lease  surren- 
dered to  the  plaintiffs  thedemised  premises, with 
the  exception  of  an  easement  of  access  over  the 
water  of  the  harbor  pertaining  to  the  wharf. 
The  property  thus  surrendered  was  then  found 
by  the  plaintiffs  to  be  substantially  excluded 
from  communication  with  the  harbor  by  a  pier 
attached  to  the  wharf,  thirty-five  feet  in  breadth 
and  upwards  of  800  feet  in  length,  extending 
into  the  river,  and  together  with  the  space  oc- 
cupied by  vessels  and  water  crafts  lying  at  the 
pier  for  commercial  and  traffic  piurposes,  effect- 
ually obstructing  access  to  and  egress  from 
the  water  side,  and  substantially  destroying  ita 
value  as  a  wharf. 

This  action  was  brodght  after  th^  expiration 
of  the  lease,  against  its  assignees  to  recover  pos- 
session of  said  pier  and  tlie  waterways  appur- 
tenant to  the  wharf,  and  to  obtain  an  account- 
ing of  rents,  income  and  profits  arising  from 
the  use  of  said  pier  subsequent  to  the  expira- 
tion of  the  lease.  The  defendant  resists  the 
action  upon  the  alleged  ground  that  it  is  the 
lawful  owner  of  the  pier. 

The  case  presents  the  qu^8tion  whether  the 
lessees  of  wharf  rights  upon  navigable  waters 
in  New  Torii:  Harbor  can  as  against  their  lesson 
during  the  existence  of  a  lease  acquire  absolute 
right  to  occupy  by  a  permanent  structure  the 
waters  in  front  of  saia  wharf  to  the  destruc- 
tion of  their  value  and  usefulness,  without  the 
consent  and  in  defiance  of  the  will  of  their 
lessors,  and,  if  they  can,  whether  they  have 
done  so  in  this  case. 

The  questions  involved,  although  treated 
generally  by  the  trial  court  as  questions  of 
fact,  depend  mainly,  if  not  altogether,  upon  the 
effect  of  statutes  and  ordinances  relating  to  the 
subject,  and  the  construction  of  certain  con- 
veyances and  leases,  and  the  rights,  duties  and 
disabilities  of  the  respective  parties  thereunder. 
We  have  heen  unable  to  discover  any  question 
of  fact  depending  upon  conflicting  evidence  in 
the  case,  and,  indeed,  the  testimony  is  (juite 
undisputed  and  leaves  the  questions  therein  to 
be  determined  mainly  by  the  court  as  those  of 
law  and  not  of  fact. 

Exceptions  to  alleged  findings  of  fact,  when 
they  are  supported  by  evidence,  and  to  the  re 
fusals  to  fina,  when  they  are  established  by 
undisputed  proof,  present  questions  of  law  re- 
viewable in  this  court  There  are  several  of 
such  exceptions  which  will  appear  from  the 
views  we  shall  have  occasion  to  express  in  the 
case,  and  they  need  not  be  more  particularly  re- 
ferred to  here. 

The  undisputed  evidence,  both  documentary 
and  oral,  shows  that  Henry  Rutgers  and  his 
ancestors  had  for  upwards  of  three  quarters  of 
a  century,  previous  to  1806,  owned  and  occu- 
pied a  parcel  of  land  in  said  ,city  lying  upon 
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tide  water  in  the  East  River,  between  ClintoD 
and  MoDtgomery  Streets,  bounded  on  the  south 
by  high-water  mark  in  the  East  River.  Rut 
gers  had,  before  1806,  succeeded  to  the  owner- 
ship of  this  land,  and,  in  that  year  obtained 
from  the  mayor,  aldermen  and  commonalty  of 
2^ew  York,  under  chapter  80  of  the  Lavs  of 
1798,  authorizing  the  granting  of  land  on  and 
in  the  East  River  for  the  purpose  of  building  a 
street  and  bulkhead  which  should  constitute  an 
extension  line  on  the  harbor,  a  conveyance  in 
the  following  language:  '*  A  certain  lot,  piece 
or  parcel  of  ^ruuncT  between  hi^h  and  low- 
water  mark,  situate,  lying  and  bemg  between 
Clinton  Street  and  Montgomery  Street  in  the 
seventh  ward  of  the  City  of  Iscw  York  oppo- 
site to  that  part  of  the  ground  belonging  to  the 
oaid  Henry  Rutgers,  distinguished  by  lot  num 
ber  658,  containmg  in  depth  on  the  west  side 
ninety -four  feet,  and  on  the  east  side  sixty  eight 
feet,  and  in  front,  on  the  East  River  or  harbor 
of  the  said  city,  ninety -two  feet  and  six  inches; 
bounded  southerly  in  front  by  the  East  River 
or  harbor  of  the  said  city;  northerly  in  the  rear 
by  the  said  lot  of  ground  No.  658,  belonging 
to  the  said  Henry  Rutgers,  together  with  afi 
and  singular  the  easements,  profits,  commodi- 
ties, advantages,  emoluments,  hereditaments 
and  appurtenances  to  the  said  lots,  pieces  or 
parcels  of  ground,  and  premises  above  men- 
tioned, belonging  or  in  any  wise  appertaining 
unto  the  said  Henry  Rutj;^ers,  his  heirs  and  as- 
signs, to  the  only  proper  use,  benefit  and  be- 
hoof of  them,  the  said  Henry  Rutgers,  his 
heirs  and  assigns  forever." 

In  consideration  of  this  conveyance  Rutgers 
covenanted  to  build,  erect  and  make,  at  his 
own  cost  and  expense,  ''a  good,  sufficient  and 
firm  wharf,  pier  or  street  of  seventy  feet,  En- 
glish measure,  in  breadth  on  the  south  side  of 
the  first  described  lot  of  ground,  number  658, 
hereby  granted,  contiguous  to  the  East  River 
or  harbor  of  the  said  city,  and  distinguished 
in  the  map  or  plan  hereto  annexed  by  Front 
Street,"  and  that  he  would  forever  thereafter 
keep  and  maintain  said  wharves,  piers  and 
streets  in  good  repair  and  condition,  and  for 
the  free  and  common  passage  of  the  inhabit- 
ants of  said  city.  The  city  covenanted  that 
it  had  full  i)ower  and  lawful  authority  to  con- 
vey said  premises  and  warranted  the  peaceable 
and  quiet  possession  in  the  said  Rutgers,  his 
heirs  and  assigns  forever  thereafter. 

It  further  appeared  that  at  some  time  there- 
after, but  at  what  precise  time  is  not  clearly 
flhown,  the  said  street,  wharf  and  bulkhead 
were  constructed,  and  the  said  Rutgers  was  in 
possession  thereof,  collecting  the  wharfage  ac- 
cruing thereat. 

It  nulher  appeared  that  the  wharf  and  bulk- 
head connected  with  said  street,  as  built,  ex- 
tended some  sixteen  feet  into  the  harbor  beyond 
the  southerly  line  of  a  seventy  foot  street. 
The  actual  location  of  the  line  seems  to  have 
been  acquiesced  in  by  all  parties,  and  has  for  a 
period  of  over  fifty  years  constituted  the  south- 
erly extension  line  of  the  city  at  the  place  indi- 
cated, under  the  name  of  Front  Street — ^it  hav- 
ing been  changed  from  South  Street  at  an  early 
period. 

Henry  Rutgers  having  died,  his  executors, 
in  1884,  under  power  contained  in  his  will,  ex- 
ecuted and  delivered  to  Jonathan  D.  Stevenson 
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and  Nathaniel  Pearce  a  lease  of  the  said  prem- 
ises, "together  with  all  and  singular  (be  ease- 
ments, profits,  commodities,  emoluments, 
rights  and  appurtenances  whatsoever  to  the 
premises  above  described,  and  every  part  there 
of  belonging  or  in  any  wise  appertaining,  and 
particularly  the  wharf  and  water  privileges  to 
the  extent  of  the  rights  of  said  parties  of  the 
first  part"  for  the  term  of  twenty-one  years,  with 
a  covenant  for  the  renewal  thereof  for  thef  urther 
term  of  twenty-one  years,  upon  terms  which 
were  to  be  fixed  by  a  certain  rate  of  interest  to 
be  computed  upon  a  valuation  by  appraisecs  of 
the  demised  premises,  exclusive  of  the  erections 
thereon,  and  which  renewal  was  duly  executed 
bjr  the  assignees  of  said  lessors  in  1857.  The 
said  lessees  immediatelv  thereafter  entered  into 
possession  of  said  demfsed  premises,  and  either 
themselves  or  by  their  assignees  have  ever  since 
continued  to  occupy  and  enjoy  them  under  said 
lease  until  the  termination  thereof. 

On  November  80, 1888,  at  the  request  of  the 
said  lessees,  the  mayor  and  common  council 
authorized  by  resolution  a  pier  to  be  built, 
under  the  direction  of  the  street  commissioner, 
in  the  slip  between  Clinton  and  Montgomery 
Streets  at  the  expense  of  the  owners  on  the 
said  slip,  to  be  thirty  feet  wide  and  to  extend 
from  South  Street  into  the  East  River  24  8  feet, 
distant  140  feet  from  the  pier  at  Clinton  Street, 
and  required  the  said  street  commissioner  to 
fi^ve  due  publication  of  said  resolution  in  the 
daily  newspapers.  This  resolution  located  the 
proposed  pier  wholly  upon  and  near  the  center 
of  the  bulkhead  constituting  the  southerly 
boundary  of  lot  number  658  as  extended  by 
the  grant  hereinbefore  referred  to.  Notice  of 
the  resolution  was  published  in  the  city  daily 
newspapers  for  a  period  of  six  weeks  'succes- 
sively. 

Within  two  weeks  after  the  commencement 
of  said  publication,  said  lessees  addressed  and 
delivered  a  communication  to  the  street  com- 
missioner to  the  following  effect,  viz. : 

The  imdersigned  lessees,  having  the  same 
rights  and  privileges  as  the  owners  of  the  soil 
to  the  bulkhead  between  Clinton  and  Mont- 
gomery Streets,  adjoining  the  contemplated 
Sier  ordered  to  be  built  between  the  sai^ streets, 
o  hereby  signify  their  willingness  to  build 
said  pier  at  tneir  own  expense,  according  to 
the  ordinance  of  the  common  council. 

J.  D.  Stevenson, 
^^    Pearce 
New  York,  December  12,  1888. 

No  other  application  was  presented  for  the 
building  of  said  pier,  and  on  the  28d  day  of 
January,  1839,  the  street  commissioner  gave 
to  said  Stevenson  and  Pearce  an  instniment 
reading  as  follows: 

"Permission  is  hereby  given  to  Jonathan  D. 
Stevenson  and  Nathaniel  Pearce  to  build  a  pier 
in  the  slip  between  Clinton  and  Montgomery 
Streets,  said  pier  to  be  thirty  feet  wide,  and  to 
extend  from  South  Street  248  feet  into  East 
River,  distant  140  feet  from  the  pier  at  Clinton 
Street,  the  pier  to  be  built  at  their  expense  and 
for  their  benefit." 

The  said  Pearce  soon  thereafter,  having  ac- 
quired by  assignment  the  r}s:hts  of  his  co-lessee, 
Stevenson,  constructed  said  pier  of  the  width 
of  thirty -five  feet,  at  an  ex[)ense  of  about  $12.- 
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000.  Id  Koveniber,  1840,  Pearce,  to  satisfy  the 
doubts  of  certain  persons  as  to  the  power  of 
the  street  commissioner  under  the  statute  to 
give  the  permission  referred  to,  requested  the 
mayor  and  common  council  to  confirm  the 
same,  and  thereujion  a  resolution  was  adopted, 
which  was  approved  by  the  mayor  April  10, 
1841,  to  the  tollowing  effect: 

"Resolved,  That  the  permission  given  by  the 
street  commissioner  to  J.  D.  Stevenson  and  N. 
Pearce  to  build  a  pier  into  the  £ast  River  be- 
tween Clinton  and  Montgomery  Streets  be  con- 
firmed subject  to  such  authority  and  directions 
in  relation  to  the  said  pier  as  the  mayor,  alder- 
men and  commonalty  of  the  City  of  New  York 
may  exercise  according  to  the  laws  of  this  State 
and  the  ordinances  of  the  said  corporation,  and 
subject  also  to  any  and  all  such  rights,  if  any, 
which  the  owners  of  the  fee  may  at  any  time 
have  in  or  to  the  same." 

In  Ma^,  1844,  further  permission  was  given 
by  said  city  authorities  to  Pearce  toeztena  said 
pier  seventy  feet  further  into  the  river,  at  his 
own  expense,  and  an  extension  of  eighty-seven 
feet  was  soon  afterwards  made  thereto  by 
Pearce.  Prior  to  1848,  and  during  his  occupa- 
tion of  said  pier,  Peafce  twice  mortgaged  it  as 
security  for  loans  made  by  him,  and  in  1846 
conveyed  to  Algernon  8.  Jarvis,  by  assignment, 
an  UD divided  half  of  all  of  the  property  held 
by  him  under  the  lease  from  Rutgers'  execu- 
tors. 

In  1848  Pearce  and  Jarvis  executed  and  de- 
livered to  the  defendant  herein  a  conveyance 
of  the  interest  in  the  bulkhead  and  water  priv- 
ileges in  front  of  the  premises  acquired  under 
the  lease  from  Rutgers'  executors;  and  also  by 
a  separate  conveyance,  at  the  same  time,  grant- 
ed, bargained  and  sold  to  the  said  defendant  by 
warranty  deed  the  said  pier  with  its  appurte- 
nances. 

Upon  the  trial  before  the  court,  without  a 
jury,  the  complaint  was  dismissed,  and  the 
Judgment  entered  thereon  for  the  defendant 
was,  upon  appeal,  afi^med  by  the  general  term. 

The  rights  of  the  city  in  the  lands  under 
water  around  the  Island  of  Manhattan  from 
high-water  mark  to  400  feet  beyond  low-water 
mark  were  acquired,  at  an  early  period  through 
the  Dongan  and  Montgomery  Charters,  from 
the  Crown  of  England,  and  the  grants  therein 
contained  have  b^n  ratified  and  confirmed  by 
numerous  conveyances  from  the  State  and  Acts 
of  the  Legislature  since  the  separation  of  the 
Colonies  from  the  English  Crown.  These  ffrants 
were  obviously  made  to  extend  municipiu  con- 
trol over  said  lands  and  enable  the  city  to  reg- 
ulate the  erection  of  necessary  structures  upon 
the  land  under  water  around  the  island  with  a 
view  of  promoting  the  facilities  for  the  accom- 
modation of  the  growing  commerce  and  tnule 
of  the  Port  of  New  York,  and  to  regulate  and 
preserve  the  rights  of  riparian  owners  in  such 
lands  and  the  navigable  waters  covering  them. 

The  extent  of  the  interest  and  authority  of 
the  city  over  such  lands  has  been  the  subject  of 
much  controversy,  and  divers  views  have  been 
expressed  thereon  by  various  ]udf;es  from  the 
earliest  times.  It  has  been  sometimes  said  that 
the  ownership  of  the  fee  in  such  lands  gave  the 
city,  as  matter  of  legal  right,  authority  to  erect 
ana  build  such  structures  thereon  as  they  saw 
fit  to  make. 
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We  are  inclined  to  think  that  this  proposition 
to  its  full  extent  cannot  be  maintained.  The 
right  of  control  over  the  navigable  waters  of 
the  State  is  a  legislative  power  and  cannot  be 
destroyed  by  any  authority  whatever.  The 
right  of  the  people  to  use  the  natural  public 
highways  of  the  State  is  ju9  publiea,  and  can- 
nof  be  taken  away  or  seriously  impaired  by 
a^  legislation  whatever.  8miA  v.  Rochester, 
92  N.  Y.  477;  Ledyard  v.  Ten  EyckM  Barb.  103. 

The  power  of  regulating,  controlling  and  im- 
proving such  waters  in  the  interest  of  com- 
merce undoubtedly  exists.  The  right,  there- 
fore, of  the  city  to  erect  structures  in  the  navi- 
gable waters  of  the  State  must  necessarily 
remain  subject  to  the  sovereign  authority  over 
such  highways. 

These  propositions  are  quite  apparent  from 
the  course  of  legislation  on  the  subject  One 
of  ^he  earliest,  if  not  the  first,  Act  on  the  sub- 
ject, is  chapter  88,  Laws  of  1787,  which  pro- 
vided, among  other  things,  that  the  mayor,  al- 
dermen and  commonalty  of  New  York  should 
have  authority  to  make  by-laws,  rules  and  or- 
dinances for  the  better  regulating  and  altering 
the  streets,  wharfs  and  slips  in  such  manner  as 
shall  be  most  commodious  for  shipping  and 
transportation. 

A  clear  view,  however,  of  the  general  con- 
dition of  the  law  with  reference  to  these  rights 
and  the  difficulties  and  controversies  which 
have  arisen  over  them,  may  be  obtained  by  a 
brief  synopsis  of  the  provisions  of  the  Act  of 
1708,  one  of  the  earliest  statutes  on  the  subject, 
and  the  petition  of  the  cily  upon  which  it  was 
founded.  That  petition  states  in  subst-ance 
that  *'as  well  for  the  ornament  and  improve- 
ment of  the  city  as  for  the  encouragement  of 
the  trade  and  commerce  of  the  State,  and  the 
safety  of  the  shipping  at  the  wharfs  of  the  city, 
your  petitioners  have  lately  directed  a  perma- 
nent street  of  seventy  feet  wide  to  be  laid  out 
and  completed  at  and  on  the  extremity  of  the 
grants  already  made  and  hereafter  to  be  made 
to  individuals  on  the  East  River,  called  South 
Street,  and  on  the  North  or  Hudson  River  called 
West  Street,  south  and  west  of  which  streets 
no  buildings  of  any  description  are  to  be  per- 
mitted to  be  erected,  so  that  vessels  lying  at  the 
wharves  may  be  secured  from  fires.  That  by 
reason  of  the  curving  and  otherwise  irregular 
state  of  the  shore  at  low-water  mark  in  the  East 
and  North  Rivers,  at  the  time  of  the  making 
of  the  grants  by  the  predecessors  of  your  peti- 
tioners, a  general  map  of  which,  if  ever  iiuule« 
cannot  now  be  found,  the  grants  heretofore 
made  are  deemed  to  extend  to  unequal  distances 
into  both  rivers,  which  occasions  difficulties  in 
making  the  permanent  streets  aforesaid  regular, 
and  that  in  many  instances,  although  your  pe- 
titioners are  willing  gratuitously  to  give  the 
soil  under  water,  on  which  those  streets  of 
seventy  feet  wide  are  to  be  made,  ^et  doubu 
are  entertained  whether  your  petitioners  can 
compel  any  of  the  proprietors  of  lots  fronting 
thereon,  and  who  may  be  unwilling,  to  make 
those  streets  for  pubfic  use  in  any^given  rea- 
sonable time  to  be  api)ointed  by  the  common 
council. 

And  your  petitioners  further  show  that  part 
of  their  plan  aforesaid  was  to  extend  piers  at 
right  angles  from  the  said  permanent  streets 
into  the  rivers  at  proper  distance  from  each 
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other  to  bedetenttSned  by  the  corporation,  with 
suitable  bridges,  for  (he  iccommodstion  of  sea 
Tessels,  and  so  constracted  as  to  admit  the  cur- 
rents at  both  ebb  and  flood  in  both  rivers,  to 
wash  away  aU  dirt  and  filth  from  the  wharfs  and 
thereby  render  the  health  of  the  inhabitants  of 
the  city  more  safe  and  secure;  but  doubts  hare 
also  arisen  whether  your  petitioners  can  com- 
pel the  individual  proprietors  ef  the  wharfsTo 
sink  and  lay  out  tnose  piers;  or  if  they  shall 
refuse,  whether  your  petitioners  will  be  author 
ized  to  sink  and  build  those  piers  at  the  expense 
of  the  city  and  receive  the  wharfage,  without 
incurring  a  breach  of  the  conditious  and  cove- 
nants contained  in  their  grants  to  individu- 
al& 

The  petition  thereupon  invoked  the  aid  of 
th«;  Legislature  to  provide  by  appropriate  leg- 
islation for  the  difficulties  suggested. 

The  preamble  in  the  Act  substantially  recited 
the  contents  of  the  petition  and  for  the  purpose 
of  obviating  the  difficulty  referred  to,  enacted, 
by  section  1,  in  substance,  that  the  city  should 
have  authority  to  lay  out  the  streets  and  wharfs 
mentioned  in  the  preamble  and  to  extend  the 
same  along  the  sides  of  said  rivers  as  the  growth 
of  the  city  should  require. 

Section  2  provided  that  said  streets  and 
wharfs  should  be  made  and  completed  accord- 
ing to  the  said  plan  bv  and  at  the  expense  of 
the  proprietors  of  land,  adjoining  in  proportion 
to  the  breadth  of  their  several  lots  on  the  river, 
by  certain  days  to  be  appointed,  and  that  t^e 
respective  proprietors  of  such  of  said  lots  as 
may  not  adjoin  said  streets  or  wharfs,  shall  also 
fill  up  and  level  at  their  own  expense  the  spaces 
lying  between  their  said  several  lots  and  the 
said  streets  and  wharfs,  and  shall  upon  so  fill- 
ing up  and  leveling  the  same  be  respectively 
entitled  to  and  become  the  owners  of  the  inter- 
mediate spaces  of  ground  in  fee  simple. 

Section  8  provided  that  the  mayor,  aldermen 
and  commonalty  should  be  authorized,  in  case 
of  the  neglect  or  refusal  of  the  proprietors  to 
level  and  fiU  up  such  places,  to  do  Uie  same  for 
them  and  charge  to  and  collect  from  such  own- 
ers the  cost  of  such  filling. 

Section  4  provided  that  the  sums  expended 
by  the  city  should  be  assessed  upon  said  owners 
and  occupants  and  be  a  lien  and  incumbrance, 
superior  to  any  other  incimibrance,  upon  the 
houses  and  lots  in  respect  to  which  said  assess- 
ment shaU  have  been  made. 

Section  6  provided  that  it  should  be  lawful 
for  the  dty  authorities  to  direct  piers  to  be  sunk 
and  completed,  in  front  of  such  streets  and 
wharves,  and  at  such  distances  from  each  other, 
as  they  should  think  proper,  at  the  expense  of 
the  proprietors  of  lots  Ijing  opposite  to  such 
piers;  and  if  such  proprietors  should  neglect  or 
refuse  to  sink  or  make  said  piers  by  the  time 
appointed,  then  it  should  be  lawful  for  the 
mavor,  aldermen  and  commonalljr  to  sink  and 
make  said  piers  and  bridges  at  their  own  ex- 
pense, and  to  receive  for  their  own  use  the 
wharfage  accruing  thereat  Section  6  pre- 
served the  validity  of  the  clauses,  covenants 
and  conditions  of  previous  ^nts  made  by  the 
dty  to  individuals;  and  section  7  enacted  "that 
no  building  of  any  kind  or  description  whatso- 
ever (other  than  the  said  piers  and  bridges)  shall 
at  any  time  hereafter  be  erected  upon  the  said 
streets  or  wharfs,  or  between  them  respectively 
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and  the  rivers  to  which  they  respectively  shall 
front  and  adjoin." 

These  are  all  of  the  provisions  of  that  Act 
which  it  is  material  to  notice. 

Subsequently,  and  prior  to  1807,  other  Acts 
were  passed  to  Uie  same  general  e£Fect  as  that  of 
1798 (sections  1,  8,  4,  5,  6,  7),  viz.:  chapter  12& 
of  the  Laws  of  1801,  and  sections  1,  2,  8, 4,  5  of 
chapter  126  of  the  Laws  of  1806.  The  Act  of 
1806,  for  the  first  time,  so  far  as  we  have  discov- 
ered, provided  that  in  the  case  of  piers  ordered 
to  be  sunk  by  the  corporation,  if  the  adjoinine 
owners  should  neglect  or  refuse  to  sink  or  bulla 
the  same,  the  privilege  of  so  doing  might  be 
granted  by  the  dty  to  other  individuals. 

Other  Acts  bearing  upon  this  subject  wem 
subsequently  passea  by  the  Legislature,  the 
most  complete  and  comprehensive  of  which  i» 
undoubteoly  that  of  chapter  86,  called  the  Re- 
vised Act  of  1818,  and  consisting  principally 
of  a  re-enactment  of  the  provisions  of  previous 
statutes.  Sections  220  to  227  refer  to  the  sub- 
ject. 

It  is  unnecessary,  for  the  purposes  of  this  dis- 
cussion, to  refer  particularly  to  the  provisions 
of  this  Act,  or  the  other  Acts  referred  to,  as 
they  all  aim  to  preserve  the  pre-emptive  rights  of 
the  littoral  owners  to  grants  of  rights  ana  priv- 
ileges in  land  under  water,  which  should  there- 
after be  made  by  the  city,  and  malte  the  author- 
ity of  the  dty  to  confer  such  rights  upon  others, 
depend  upon  the  neglect  and  refiiBal  of  the 
riparian  owners,  after  due  notice,  to  comply 
with  the  terms  lawfully  prescribed  by  the  dty 
as  the  conditions  of  the  grants. 

The  provision  forbidding  the  erection  of  any 
structure  or  building  between  the  wharves  and 
the  rivers,  except  piers  and  bridges,  is  caref  ullj 
repealed  in  each  successive  statute. 

It  seems  very  clear,  from  the  provisions  re- 
ferred to,  that  the  authority  given  to  the  dty 
to  grant  rights  under  water  in  the  harbor  to 
others  than  the  littoral  owners,  on  certain  con- 
ditions, by  necessary  implication  inhibits  the 
granting  of  such  rights  to  others,  except  upon 
compliance  with  the  conditions  annexed  to  the 
exercise  of  such  authority. 

Neither  do  we  entertain  any  doubt  as  to  the 
power  of  the  authorities  of  New  York  to  grant 
the  privilege  of  constructing  piers  in  front  of 
the  wharves  and  bulkheads  UiertM^ter  made,  to 
others  than  the  owners  of  such  structures,  pro- 
vided they  oomply  with  the  conditions  pre- 
scribed by  the  Act  All  conveyances  made 
after  Uiat  Act  by  the  dty  must  be  deemed  to 
have  been  taken  subject  to  its  provisions,  among 
which  was  the  right  in  the  city  to  construct 
such  piers  on  conditions.  It  is  therefore  quite 
unnecessary  to  inquire  what  the  common-hiw 
rights  of  littoral  owners  in  waters  adjoining 
their  lands  may  be,  as  in  this  case  those  rights 
are  carefully  defined  and  protected  by  the  stat- 
utes. 

These  statutes  and  many  subsequently  passed 
(1  Rev.  Stat.  7th  ed.  672-574),  show  a  uniform 
policy  on  the  part  of  the  State  to  secure  to  the 
owners  of  lands  on  the  harbor  a  pre-emptive 
right  to  the  advantages  and  emoluments' to  be 
derived  from  the  ownership  and  possession  of 
lands  haviug  a  water  front,  however  much  the 
^ore  line  of  such  harbor  may  be  varied  or 
changed  by  the  needs  of  the  dty,  or  from  other 
causes.    In  obedience  to  the  requirements  of 
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these  proYisions  when  tbe  city,  pieyious  to  1806, 
determiDed  to  establish  an  extension  line  on  the 
East  Riyer  between  Clinton  and  Montgomery 
Streets  and  to  fill  up  tbe  intervening  space  to 
high-water  mark,  it  proposed  to  tne  littoral 
owners  not  only  to  grant  the  land  under  water 
for  a  street  and  whm,  but  also  the  intervening 
land  necessary  to  connect  their  existing  posses- 
sions with  the  water  fronts  to  be  constructed 
by  them. 

Some  question  has  been  made  over  the  quan- 
tity of  land  covered  by  the  description  in  the 
deed  from  the  city  to  Uutgers;  but  we  are  of 
the  opinion  that,  reasonably  interpreted,  it  gave 
to  the  grantee  all  of  the  land  between  low  and 
high-water  mark  necessary  to  establish  a  street 
and  wharf  in  the  harbor  and  was  not  necessari- 
ly restricted  by  the  distances  mentioned  there- 
in. The  rule  that  courses  and  distances  in  the 
description  of  a  deed  must  yield  to  natural  or 
artificial  monuments  if  necessary  to  cover  the 
lands  plainly  intended  to  be  conveyed,  is  ele- 
mentary and  needs  no  citation  to  support  it 

The  terms  of  tbe  mint  expressly  conveyed 
land  lying  between  high  ana  low -water  mark 
extenaing  from  the  grantee's  land  on  the  north 
to  the  harbor  on  the  south.  The  plain  purpose 
of  the  grant  was,  among  other  things,  to  ena- 
ble the  grantee  to  construct  a  wharf  on  the  land 
granted  accessible  at  all  times  from  such  harbor, 
and  which  should  form  the  extreme  southerly 
line  of  the  city  at  that  place.  The  deed  provided 
that  the  wharf,  pier  or  street  to  be  built  should 
be  seventy  feet  wide  on  the  south  side  of  the 

f  ranted  lands,  and  should  be  conti^ous  to  the 
arbor,  and  precluded  by  necessary  implication 
the  idea  that  any  land  was  to  be  reserved  by 
the  city  whose  use  could  be  made  to  inteifere 
with  tbe  enjoyment  of  the  wharf  to  be  con- 
structed by  the  grantee.  Not  only  this,  but  it 
was  the  uniform  expression  of  the  statutes  re- 
ferred to  that  after  the  construction  of  the 
streets  and  wharves  therein  provided  for,  "that 
no  bunding  of  any  kind  (other  than  the  said 
piers  and  Dridges)  should  at  any  time  there- 
after be  erected  between  said  streets  or  wharves, 
and  the  rivers  to  which  they  respectively  shall 
adjoin." 

The  wharf  and  street  in  question  were  built 
by  Henry  Rutgers  in  pursuance  of  such  grant 
and  under  tbe  direction  and  supervision  oi  the 
city  authorities  and  presumably  according  to 
their  instruction;  and  there  is  nothing  in  the 
description  of  the  deed  which  restricted  the 
location  of  the  wharf,  except  that  it  should  be 
on  the  southerly  side  of  the  grant,  contiguous 
to  the  harbor,  and  connected  with  the  street  in 
BucD  manner  that  the  free  and  common  passage 
of  all  persons  thereon  should  be  assured  as  up- 
on ether  public  streets  of  such  city.  Henry 
Rutgers  and  his  heirs  and  devisees  have  now 
been  in  tbe  possession  of  the  wharf,  as  origi- 
nally built,  either  personally  or  through  their 
tenants,  for  upwards  of  half  a  century;  and  its 
ownership  has  never  been  questioned  by  the 
city  or  by  anyone  having  the  ri^ht  to  challenge 
the  title  acquired  by  them.  It  is  too  late,  there- 
fore, for  anyone  to  dispute  their  title  to  the 
bulkhead  and  wharf,  and  least  of  all  Uioae  who 
have  occupied  it  as  tenants  under  them. 

It  becomes  material,  therefore,  to  consider 
what  rights  the  executors  of  Henry  Rutgers 
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had  in  the  premises  in  question  at  the  time  of 
the  demise,  and  what  property  the  lessees  re- 
ceived and  enjoyed  under  such  lease.  The 
title  of  the  lessors  and  their  grantees  to  the  up- 
land, and  the  fee  of  the  street,  is  not  questioned. 
They  also  had,  as  we  have  seen,  the  title  to  all 
lands  lying  between  their  original  possession 
and  the  wharf,  with  such  water  rights  as  per- 
tained to  its  ownership,  together  with  a  pre- 
emptive right  to  any  further  grant  of  privileges 
by  tbe  dty  in  the  lands  under  water,  lying  in 
front  of  such  premises.  As  the  grantees  of  a 
wharf  from  Uie  city  they  acquired,  not  only 
the  right  to  collect  wharfage  thereat,  but  also 
the  right  of  unobstructed  access  thereto,  over 
the  waters  of  the  harbor,  as  well  as  the  pre-emp- 
tive right  to  acquire  the  ownership  of  all  piers 
or  bridges  thereafter  required  by  the  city  to  be 
built  in  front  of  such  premises.  Verplanck  v. 
New  York,  2  Edw.  Ch.  220. 

These  questions  we  conceive  to  have  been 
decided  in  the  case  of  Langdon  v.  Neu>  Yorjs, 
98  N.  Y.  129.  That  case  determined,  amon? 
other  things,  that  "  A  grant  of  the  right  of 
wharfage,  at  a  wharf  adjoining  land  under 
water  l^longin^  to  the  grantor,  carries  with  it, 
ns  a  necessary  mcident  and  appurtenance,  and 
as  a  part  of  the  grant,  aright  of  way  or  accesa 
to  the  wharf  for  vessels  over  such  adjacent 
lands."  And  it  was  further  said  in  the  same 
case  that  "  A  ^ rant  of  the  right  to  build  and 
forever  maintam  a  wharf  upon  the  land  of  the 
city,  would  upon  the  same  principle  carry  with 
it  the  right  to  take  the  wharfage  and  have  ac- 
cess to  toe  wharf."  It  was  also  held  that  the 
plaintiff  was  entitled  to  maintain  an  action  to 
recover  damai^s  from  the  city,  for  filling  up 
and  making  land  upon  its  own  property  in  front 
of  the  plaintiff's  wharf. 

The  principle  involved  was  confirmed  in  tbe 
subsequent  cases  of  Williams  v.  New  York,  7 
Cent.  Rep.  801,  105  N.  Y.  420,  7  N.  Y.  8.  R 
529,  mdKingslandY,  New  York,  HON.  Y.  569, 
18  N.  Y.  S.  K.  701,  and  would  seem  to  be  too 
well  settled  in  this  court  to  admit  of  further 
controversy. 

The  beneficial  use  and  enjoyment  of  all  the 
rights  and  privileges  possessed  oy  the  heirs  and 
devisees  of  Henry  Rutgers,  in  the  demised 
premises  for  the  term  provided  for,  passed  to 
the  lessees  under  the  lease  from  his  executors. 
They  thereby  acquired  the  right,  not  only  to 
the  use  and  enjoyment  of  the  premises  demised, 
and  of  all  easements  connected  therewith,  but 
also  the  right  to  make  all  such  erections  and 
improvements  thereoa  and  additions  thereto^ 
as  should  contribute  to  their  profitable  employ- 
ment, which  were  not  prohibited  by  the  terms 
of  the  lease,  and  did  not  constitute  waste. 
Taylor,  Landlord  &  Tenant,  g  178. 

They  could  lawfully  make  new  erections  up- 
on the  lands  demised  or  additions  to  those  sd- 
ready  there;  they  could  extend  and  improve  the 
wharf  so  as  to  increase  its  facilities,  or  build  a 
pier  attached  thereto  (provided  they  obtained 
consent  of  the  city  therefor),  and  occupy  and 
enjoy  its  use  during  the  term  of  their  tenancy, 
and  if  it  was  a  fixture  for  trade  purposes,  and 
did  not  constitute  waste,  could  tear  it  down  and 
remove  it  at  any  time  before  the  expiration  of 
their  term,  provided  they  surrendered  the 
premises  in  as  good  condition  as  they  were 
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vhen  originally  leased.  Johngon  v.  Brawnson, 
7  Johns.  227;  Bradstreet  v.  Pratt,  17  Wend. 
44:  Limngstan  v.  Bemiolds,  2  Hill,  157. 

The  covenants  or  quiet  enjoyment  in  the 
lease  precluded  the  lessors  from  entering  upon 
the  demised  premises  during  the  term  for  the 
purpose  of  making  erections  or  alterations 
thereon  which  should  impair  or  interfere  with 
the  full  enjoyment  thereof  bv  the  lessees,  and 
they  equally  precluded  them  from  disturbing  or 
preventing  the  tenants  from  erecting  any  struct- 
ures thereon  which  would  conduce  to  their 
more  profitable  employment  during  the  exist- 
ence of  the  tenancy,  provided  such  tenants 
should  deem  it  desirable  to  build,  and  acquired 
authority  from  the  city  to  do  so.  Heermance  v. 
Vernay,  6  Johns.  5;  Blake  v.  Jerome,  14  Johns. 
406;  Dixon  v.  Clo^t,  24  Wend.  188;  Agate  v. 
I/noevbein,  57  N.  Y.  604. 

It  would  seem,  therefore,  that  no  act  was 
done  bv  the  tenants  during  the  term  of  the 
lease  which  gave  the  landlord  a  right  of  re-en- 
try as  for  a  forfeiture,  or  that  constituted  a 
breach  of  the  lease  giving  a  cause  of  action  to 
the  lessors.  The  tenant  could  lawfully  adapt 
the  premises  to  the  purpose  of  securing  the 
most  profitable  use  of  them  not  inconsistent 
with  the  terms  of  the  lease,  and  the  landlord 
bad  no  right  or  power  of  interference  there- 
with. Austin  V.  Iludson  River  R,  Go,  25  N. 
Y.  834. 

It  cannot  be  questioned  but  that  the  erection 
of  a  pier  thirty-five  feet  wide,  occupying  over 
a  third  of  the  wharf  extending  from  it  over 
the  water  for  upwards  of  800  feet,  would  con- 
stitute a  very  serious  interference  with  the  es- 
tate demised,  if  not  occupied  by  the  tenants, 
or  but  that,  on  the  other  hand,  it  would  create 
an  important  extension  of  wharf  rights,  and  a 
valuable  addition  thereto  if  possessed  by  those 
who  had  the  right  of  usin^  the  wharf.  The 
landlord  had  no  right  to  bmld  it,  and  was  un- 
der no  legal  obligation  to  do  so  during  the 
term  of  the  tenancy;  and  the  tenants  did  have 
that  right,  and  could  occupy  it  during  their 
terms  as  the  owners  pro  hae  vice  and  the  wharf 
adjacent  thereto. 

The  general  rule  of  law  is  that  whatever  is 
fixed  b^  the  tenant  to  the  freehold  becomes  a 
part  of  it  and  is  subiected  to  the  same  rights  of 
properU^  as  the  lana  (Taylor,  Landlord  &  Ten- 
ant, %  625);  but  it  is  unnecessary,  perhaps,  to 
determine  whether  this  pier,  when  erected  and 
attached  to  the  demised  premisea,  became  a 
fixture  and  was  Irremovable,  or  was  simply  a 
structure  built  for  trade  purposes  and  there- 
fore movable  during  the  term,  inasmuch  as  it 
was  upon  the  demised  premises  and  was  not  so 
removed  upon  surrender,  and  therefore  revert- 
ed to  the  landlord  as  part  of  the  premises. 
The  surrender  of  the  leased  premises  by  the 
assignors  by  operation  of  law  vested  the  land- 
lord with  the  title  of  any  structures  remaining 
thereon.     Agate  v.  Lowenbein,  57  N.  Y.  607. 

The  application  of  the  rule  expressed  in 
the  maxim,  Quiequid  plantatvr  eolo^  iolo  cedit 
(Wharton,  Maxims,  78),  to  this  pier  if  located 
upon  the  land  demised,  would  seem  to  be  un- 
questionable; and  we  can  see  no  distinction  be- 
tween that  case  and  one  where  it  is  immovably 
annexed  to  such  land  and  occupies  the  place 
of  an  easement  appurtenant  thereto. 

It  is  said  in  Wood's  Landlord  and  Tenant 
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(§  170)  that  if  the  teuant "  incla^^esland,  whether 
adjacent  to  or  in  the  vicinity  of  the  dcmis(^d 
premises,  and  whether  the  land  be  part  of  the 
waste  or  of  the  highway  or  belongs  to  the  land- 
lord or  some  third  person,  the  presumption  at 
the  end  of  the  term  is  that  the  inclosure  is  part 
of  the  holding  and  was  made  for  the  benefit  of 
the  landlord. 

This  rule  was  applied  in  the  case  of  Ikmpsey 
V.  Kipp,  61  N.  Y.  470,  to  a  private  way  pro- 
cured by  one  Leddick,  a  tenant,  for  the  benefit 
of  a  farm  occupied  by  him  as  such  tenant.  It 
was  said  by  Dwight,  Commissioner,  "As  soon 
as  Leddick  acquired  the  right,  it  inured  to  the 
landlord's  benefit.  It  is  settled  law  that  all 
that  the  tenant  thus  acquires  from  third  per- 
sons appertains  to  the  landlord.  The  rule  is 
applied  even  to  encroachments  made  by  him 
upon  the  lands  of  others;  a  fortiori  would  it 
be  applicable  where  the  acquisition  is  made  by 
consent  or  through  contract  with  the  owner  of 
adjoining  lands. 

After  referring  to  some  English  cases  on  the 
subject,  he  continues:  "  These  cases  establish 
the  doctrine  that  a  tenant,  even  from  year  to 
year,  has  a  capacity  to  acquire  a  permanent 
interest  in  adjacent  lands  belonging  to  third 
persons  for  the  use  of  the  leased  property, 
which  shall  inure  to  his  own  benefit  while  the 
tenancy  continues  and  on  its  expiration  shall 
appertain  to  his  landlord.  There  appears  to  be 
no  difference  in  principle  whether  the  acquisi- 
tion is  made  by  prescription  or  by  contract 
The  tenant's  intent  is  the  main  subject  of  in- 
quiry. In  the  case  at  bar  the  intent  of  both 
parties,  as  has  already  been  shown,  is  plain." 

Speaking  of  the  rule  that  a  tenant  shall  not 
dispute  the  title  of  his  landlord  to  demised 
premises.  Washburn  on  Real  Property  (p.  488) 
says:  "  Cases  have  arisen  where  the  doctrine 
aliove  stated  has  been  applied  to  lands  in  pos- 
session of  a  tenant  in  favor  of  a  landlord, 
although  the  same  were  not  embraced  in  the 
terms  of  his  lease." 

We  have  no  doubt  but  that  the  rule  referred 
to,  so  far  as  it  applies  to  this  case,  is  founded 
upon  correct  principles,  and  when  applied  to 
property  acquired  by  a  tenant  for  the  more 
profitable  employment  of  the  demised  premis- 
es, physically  connected  therewith  and  essen- 
tial to  their  enjoyment,  is  fully  justified  by  the 
reason  of  the  rule  and  the  justice  of  the  case. 

We  could  not  conceive  of  a  case  calling  moi^ 
strongly  for  the  enforcement  of  the  rule  than 
the  one  under  consideration.  Here  the  inclos- 
ure was  simply  an  extension  of  the  water  front 
originally  demised,  and  cannot  be  used  except 
in  connection  with  the  wharf  and  bulkhead  to 
which  it  was  attached.  It  cannot  even  be 
maintained  separately  except  by  the  substantial 
destruction  for  commercial  purposes  of  the 
demised  property.  The  statute  requires  such 
piers  to  be  attached  to  bulkheads,  and  they 
could  not  have  been  lawfully  constructed  but 
for  this  connection,  and  cannot  be  maintained 
as  a  pier  without  it.  It  is  impossible  that  any 
interest  in  regard  to  its  use  could  be  entertained 
by  anyone,  except  as  an  appurtenance  to  the 
property  in  ^e  mainland;  and  the  finding  to  h 
contrary  effect  was  unwarranted  bv  the  evi- 
dence and  the  plain  implication  of  the  law 
authorizing  the  construction  of  the  pier. 

The  opinion  expressed  in  some  of  the  cases 
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that  the  inteot  of  the  tenant  in  making  an  in- 
closure  or  acquisition  must  govern,  ivas  used  in 
cases  where  the  acquisition  was  made  of  lands 
ly^'ng  outside  the  demised  premises.  It  can 
have  no  application  to  an  erection  or  inclosure 
made  upon  the  demised  premises,  or  on  an  ap- 
purtenance thereof.  In  such  a  case  the  intent 
IS  a  question  of  law.  Moreover,  such  intent, 
we  think,  is  conclusively  shown  by  the  pro- 
ceedings through  which  permission  to  build  the 
pier  was  acquired. 

In  the  consideration  of  this  question  wc  must 
look  at  the  proposal  of  the  lessees  as  welt  as  the 
resolution  of  the  mayor  and  common  council 
accepting  the  same,  as  they  together  constitute 
the  contract  made  between  the  parties.  Under 
the  Act  the  mayor  and  common  council  alone 
had  authority  to  grant  privileges  to  build  piers 
in  the  harbor,  and  the  previous  permission  of 
the  street  commission  had  no  validity  except  as 
it  was  confirmed  by  the  city  authorities. 

The  right  of  Stevenson  and  Pearce  to  acquire 
permission  to  build  the  pier  was  based  wholly 
upon  the  claim  that  they  were  "lessees,  having 
the  same  rights  and  privileges  as  the  owners  ox 
the  soil,  to  the  bulkhead  between  Clinton  and 
Montgomery,  adjoining  the  contemplated  pier," 
and  not  upon  any  claim  that  the  owners  had 
lost  their  preemptive  right  hy  neglect  or  refus- 
al to  build;  and  the  connrmation  by  the  mayor 
and  common  council  of  the  permission  previ- 
ously given  by  the  street  commissioner  was 
made  expressly  subject  to  the  rights  of  the 
owners  of  the  fee.  The  tenants  clearly  at- 
tempted to  clothe  themselves  with  the  statutory 
rights  of  their  landlords,  and  recognized  them 
by  irresistible  implication;  and  the  city  limited 
the  right  granted  to  them  to  that  pertaining  to 
their  character  as  representatives  of  the  littoral 
owners.  Having  obtained  the  right  in  such 
character,  they  would  clearly  be  estopped  from 
ascertaining  any  other  right  ^  against  the  par- 
ty they  assumed  to  Represent . 

It  cannot,  we  think,  be  maintained  that 
Stevenson  and  Pearce,  at  this  time  had  any  ide» 
of  obtaining  any  rights  in  the  pier,  except  such 
as  should  belong  to  them  as  tenants.  Their 
lease  then  had  nearly  forty  years  to  run,  and 
they  were  assured  oi  the  use  of  the  pier  for  a 
long  period  without  any  increase  in  rent;  and 
they  might  well  suppose  that  its  occupation  for 
«o  long  a  period  would  be  sufficient  compensa- 
tion for  the  cost  of  the  structure.  The  mean- 
ing of  the  language  used  in  the  street  commis- 
-sioner's  permission  that  it  was  to  be  built  "at 
their  expense  and  for  their  benefit,"  is  abund- 
antly satisfied  by  the  right  which  they  actual- 
ly acquired  to  use  it  during  the  term  of  their 
tenancy;  and  the  reservation  'of  the  rights  of 
the  landlord  shows  that  they  were  not  intended 
to  have  a  more  extended  signification. 

We  therefore  think  the  right  to  build  the 
pier  was  acquired  by  the  tenants  after  they  had 
•clothed  themselves  with  the  equities  of  their 
landlord,  and  was  built  as  appurtenant  to  and 
for  the  more  profitable  employment  of  the  de- 
mised premises,  and  could  not  be  retained  by 
them  after  the  expiration  of  their  term.  We 
lire  therefore  of  the  opinion  that  the  defendant 
•came  clearly  within  the  operation  of  the  rule 
that  tenants  who  have  been  put  into  possession 
of  premises  and  permitted  to  occupy  them  by 
■a  lessor,  are  precluded  from  questioning  his 
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title  in  an  action  to  recover  pt)sscssion  of  such 
premises  or  any  part  thereof.  Washburn,  Real 
Property,  482. 

We  are  further  of  the  opinion  that  the  land- 
lord acquired  the  right  to  this  pier  under  the 
rule  laid  down  in  Steers  v.  Brooklyn,  101  N.  Y. 
57,  1  Cent.  Rep.  798.  If  the  effect  of  this  pier 
separately  maintained  was,  as  it  unquestion- 
ably is,  to  destroy  the  substantial  and  profit- 
able use  of  plaintiff's  wharf  and  bulkhead,  its 
erection  and  retention  by  the  tenants,  after  the 
expiration  of  the  tenancy  was  a  breach  of  the 
contract  to  surrender  them  in  good  condition. 
It  was  therefore  wrongful,  and  became  an  ac- 
cretion to  such  wharf,  belonging  to  its  own- 
ers. 

It  cannot,  in  justice,  be  maintained  that  a 
tenant  can  rightfully  build  a  structure  during 
his  tenancy  over  an  easement  appurtenant  to 
demised  premises  which  should  substantially 
destroy  the  easement  and  the  use  and  value  of 
the  demised  premises  without  being  answerable 
therefor  to  his  landlord.  When  such  structures 
are  wrongfully  built  as  an  appurtenance  of  a 
wharf  or  bulkhead  over  the  water,  the  law 
treats  them  as  an  accretion  to  the  land  of  Uie 
littoral  owner  and  awards  their  ownership  to 
such  owners.  Ledyard  v.  Ten  Eyck,  supra' 
MuVry  v.  Norton,  1  Cent.  Rep.  748,  100  N.  Y. 
424. 

It  is  further  claimed  by  the  defendant  that 
it  has  acquired  title  to  the  pier  by  adverse  pos- 
session under  deed  from  Pearce  and  Jarvls, 
This  deed  was  given  to  it  simnltaneously  with 
the  delivery  of  a  conveyance  by  the  same  dar- 
ties  of  the  rights  they  possessed  in  the  bulk- 
head and  wharf  under  the  lease  from  Rutgers' 
executors. 

It  is  not  explained  why  Jarvis,  who  held 
only  under  the  lease,  should  have  Joined  in  this 
deed;  but  it  appears  therefrom  that  the  defend- 
ant endeavored  to  protect  its  rights  in  the  pier 
both  under  the  lease  and  the  deed. 

We  are  of  the  opinion  that  an  adverse  pos- 
session could  not  be  initiated  under  either  of 
these  conveyancp*<i;  it  evidently  could  not  un- 
der the  lease,  and  it  is  equally  clear  that  the 
deed  was  impotent  for  such  a  purpose.  The 
grantors  in  that  deed  had  an  interest  in  the  pier 
which  was  to  continue  to  the  end  of  their  term, 
then  nearly  thirty  years  distant,  and  this  they 
had  a  right  to  convey  even  against  the  dissent 
of  their  lessors.  The  lessors  could  bring  no 
action  to  recover  possession  of  the  pier  or  the 
water  under  it  until  the  expiration  of  the  term, 
for  their  lease  had  conferred  this  possession 
upon  their  lessees.  There  is  no  evidence  in  the 
case  that  the  landlord  ever  had  notice  that 
the  lessees,  or  their  grantees  or  assigns,  claimed 
any  greater  rights  in  the  waters  of  the  harbor 
than  those  acquired  under  their  lease.  The 
only  pretense  in  the  evidence  of  any  such 
knowledge  is  that  given  by  Jarvis  that  Crosby, 
one  of  Rutgers'  executors,  was  about  the  pier 
frequently  after  it  was  built,  and  the  inference 
therefrom  that  he  must  have  known  of  its  ex- 
istence and  use.  Crosby,  however,  in  execu- 
tion of  his  powers  under  the  will,  conveyed 
this  property  to  l^eecher  in  trust  in  1837  and 
wholly  ceased  to  have  any  interest  in  them  be- 
fore the  pier  was  built. 

Beecher,  the  trustee,  lived  at  Batavia  when 
the  pier  was  built  and  Denio,  who  succeeded 
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Beecher  si  trustee,  resided  at  Uticfr— both  at  a 
distanoe  of  several  hundred  miles  from  the 
location  of  the  pier.  There  is  not  the  least 
evidence  that  eitner  of  the  trustees,  or  any  of 
the  beuefi claries,  had  any  knowledge  of  a  claim 
to  an  adverse  possession  by  anyone.  Even  if 
they  had  had  such  notice,  it  is  not  perceived 
what  effect  it  could  have  upon  their  lights.  It 
is  quite  certain  that  the  piesent  defendant  oc- 
cupied, and  had  the  ri^hi  co  occupjr,  the  pier 
under  its  lease  from  1848  to  its  termination  in 
1877;  and  it  is  not  pretended  that  it  ever  at- 
tempted to  surrender  such  rights  during  tiie 
existence  of  the  term,  or  committed  any  act 
which  authorized  a  re-entry  thereunder. 

We  aiie  unable  to  find  any  st^ps  taken  by  the 
original  tenants,  or  their  assignees,  which  can 
be  made  the  foundation  of  a  claim  of  adverse 
possession. 

What  was  said  by  Judge  Finch  in  the  case 
of  Whiting  v.  Edmunds,  94  N.  T.  814,  contains 
a  sufficient  answer  to  the  claim.  He  says: 
'  'The  tenant  cannot,  by  a  disclaimer  or  by  mere 
words  denying  the  landlord's  title  and  assert- 
ing one  of  his  own,  work  a  forfeiture  of  his 
tenancy,  or  set  runzdne  an  adverse  possession. 
DeLancey  v.  Oanang,  9  K.  Y.  1. 

Where  the  relation  of  landlord  and  tenant 
has  been  once  established,  the  possession  of  the 
latter,  and  that  of  his  ffnintees  and  assignees, 
is  the  possession  of  the  mndlord  and  not  hostile 
or  adverse  {Jackson  Y^Davis,  5  Cow.  129;  Saiidi 
V.  Hughes,  68  N.  Y.  298);  and  this  is  true  even 
where  the  grantee  has  taken  a  deed  of  the  fee 
in  ignorance  of  the  fact  that  his  grantor  stood 
in  the  relation  of  a  tenant, the  latter  denying  any 
such  relation.  Jackson  y,  Sdssam,  8  Johns.  499. 

The  possession  of  the  tenant  in  subordina- 
tion to  the  title  of  the  landlord  continues  not 
only  during  the  runnine  of  the  term,  but  is 
presumed  to  be  such  ana  to  remain  unchanged 
until  twenty  years  after  the  end  of  the  term, 
and  notwithstanding  any  daim  by  the  tenant 
or  his  successors  of  a  hostile  title.  Code,  g  86; 
Code  av.  Proc.  §  878. 

This  presumption  may  be  rebutted;  but  to 
do  so  eliectually  and  initiate  an  adverse  hold- 
ing, the  tenant  must  surrender  the  possession 
to  the  landlord,  or  do  something  equivalent  to 
that,  and  bring  home  to  him  knowledge  of  the 
adverse  claim.  And  so  it  was  said  in  the  late 
case  of  Bradt  v.  Church,  110  N.  Y.  648,  18  N. 
Y.  S.  R  561.. "That  lease  being  perpetual,  un- 
der well  settled  rules  of  law,  everyone  enter- 
ing into  possession  of  the  demised  premises  is 
presumed  to  have  entered  under  the  lease:  and 
that  presumption  can  only  be  rebutted  success- 
fully by  sufficient  proof  of  an  adverse  posses- 
sion at  some  time  in  hostility  to  the  landlord's 
tide.  Where  the  relation  of  landlord  and 
tenant  is  once  established  ...  it  attaches  to 
all  who  may  succeed  to  the  possession  under 
the  tenant,  however  remotely." 

Some  question  has  also  been  made  as  to  the 
legal  succession  by  the  plaintiffs  to  the  rights  of 
the  original  lessors;  but  we  are  of  the  opinion 
that  no  material  defect  exists  in  the  prooz  relat- 
ing thereto. 

The  judgments  cf  the  Oeneral  and  Special 
Terms  should  therefore  he  rewrsed  and  a  new 
trial  ordered,  with  easts  to  abide  the  eoent. 

All  concur. 

Motion  forre-argomentdenied  March  12,1889. 

2  L.  R.  A. 


John  ROBINSON,  Admr.  etc,  AppL 

OCEAN  STEAM  NAVIGATION  COMPA- 
NY, Limited,  Bespt. 

1.  The  appointment  of  a  nonresident  mm 
an  administrator  in  the  state  of  New  York 
does  not  authorize  him  to  sue  as  a  resident  of  tta» 
State  under  New  York  Code  of  Gtvil  Prooediire» 
11780. 

2.  No  oonrt  In  the  State  of  New  York  baa 
Jurisdiction  of  an  action  by  a  nonresident 
against  a  foreign  corporation  on  a  cause  of  action 
which  did  not  arise  within  the  State. 

8.  The  ri^ht  of  a  nonresident  to  sue  in  th» 

courts  of  a  State  is  not  one  of  the  privUeBres  and 
Immunities  granted  to  citizens  of  the  sereraA 
States  by  the  Federal  Constitution,  art.  4,  f  2. 

(January  SO,  1889.) 

APPEAL  by  plaintiff,  from  an  order  of  the 
General  Term  of  tbe  Superior  Court  of  the 
City  of  Kew  York,  reversing  an  order  of  Special 
Term  denying  defendant's  motion  to  vacate  the 
summons  and  dismiss  the  complaint  in  an  ac- 
tion to  recover  damages  for  negligence  result- 
ing in  death.    Affirmed, 

The  facts  suffldently  appear  in  the  opinion. 

Messrs,  Thomas  P.  wlckes  and  u  amea 
HiUhouse  for  appellant. 

Messrs.  Everett  P.  Wheeler  and  La^r* 
renee  Oodkln  for  respondent. 

Earl*  /.,  delivered  the  opinion  of  the  court: 

The  plaintiff,  as  administrator  of  Jane  Lin- 
eard  Rohinson,  deceased,  commenced  this  ao* 
tion  in  the  New  York  Superior  Court  to  re- 
cover damages  against  the  defendant,  a  foreign 
corporation,  for  wrongfully  and  negligently 
causing  the  death  of  his  intestate.  In  the  com- 
plaint the  death  is  alleged  to  have  been  caused 
upon  tbe  ocean  within  the  territorial  limits  of 
the  United  Kingdom  of  Great  Britain  and  Ire> 
land  by  a  collision  between  two  of  the  defend- 
ant's vessels,  upon  one  of  which  the  deceased 
was  a  passenger. 

This  action  is  based  npon  the  English  Stat- 
ute, called  Lord  Campbell's  Act,  passed  in 
1846,  which  has  been  substantially  re-enacted 
in  this  State. 

The  defendant  appeared  in  the  action,  inter 
posed  an  answer  to  the  complaint  and  noticed 
Uie  cause  for  trial.  Afterward  it  made  a  mo- 
tion that  the  sununons  be  vacated  and  the  com- 
Slalnt  dismissed,  on  the  ground  that  the  court 
id  not  have  lurisdiction  of  ihe  action.  That 
motion  was  denied  at  the  special  term;  and 
from  the  order  there  made  the  defendant  ap- 
pealed to  tbe  general  term,  where  the  order 
was  reversed  and  the  motion  granted,  and  the 
plaintiff  then  appealed  to  this  coort 

It  appeared  upon  the  motion,  and  it  it  an 
undisputed  fact,  that  the  residence  of  the  in- 
testate at  the  time  of  her  death  was  at  Fall 
River,  in  the  State  of  Massachusetts,  and  that 
the  plaintiff  was  and  is  a  resident  of  the  same 
place,  and  that  he  was  appointed  administra- 
tor by  the  Surrogate  of  the  County  of  New 
York.  The  claim  of  the  defendant  is  that  as 
the  plaintiff  was  a  nonresident  and  the  defend- 
ant was  a  foreign  corporation,  and  the  cause  of 
action  did  not  arise  within  this  State»  the  coun 
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liad  DO  Jurisdiction  of  the  action  under  section 
1780  of  the  Code. 

The  plaintiff  contends  that  although  he  per^ 
flonally  resided  in  the  State  of  Massachusetts, 
within  the  meaning  of  the  section  referred  to 
he  was  a  resident  of  this  State  because  he  was 
here  appointed  administrator.  But  he  was 
oevertheiess  personally  a  nonresident  Such  a 
person  may,  under  the  statutes,  be  appointed  an 
administrator,  but  he  does  not  thereby  become 
in  any  sense  a  resident  of  the  State.  Wyoming 
Valley  R,  <fe  Coal  Oo.  v.  Elatchford,  78  U.  S.  11 
Wall.  172  [20  L.  ed.  1791;  Be  Page,  107  N.  Y. 
266,  9  Cent.  Rep.  728.  11  N.  Y.  S.  R  777. 

The  case  of  Leonard  v.  Columbia  Steam  Nat, 
€o,  84  N.  Y.  48,  is  not  an  authority  upon  this 
point  for  the  plaintiff,  as  in  that  case  the  de- 
fendant was  a  domestic  corporation. 

It  is  true  that  the  plaintiff's  cause  of  action 
is  transitory,  and  that  a  plaintiff  may  bring  a 
«uit  upon  such  a  cause  of  action  wherever  he 
may  be,  provided  he  can  find  a  court  which 
has  Jurisdiction  of  Ihe  action  and  can  obtain 
jurisdiction  of  the  defendant.  But  a  cause  of 
action,  even  if  transitory,  must  always  arise 
somewhere;  and  this  cause  of  action  arose 
where  the  tort  was  committed  which  caused 
<he  death  of  the  plaintiff's  intestate.  That  this 
is  a  cause  of  action  for  a  tort  is  too  clear  for 
reasonable  dispute.  It  exists  only  by  virtue  of 
the  statute  referred  to,  and  is  based  entirely 
upon  the  ne^li^nce  and  tortious  conduct  at- 
tributable to  the  defendant.  We  therefore 
have  a  case  where  the  plaintiff  is  a  nonresident, 
the  defendant  a  foreign  corporation,  and  the 
cause  of  action  did  not  arise  within  tbis  State; 
and  tberefore  no  court  within  this  State  has 
jurisdiction  of  tlie  action. 

Under  the  Revised  Statutes,  so  far  as  we  are 
able  to  discover,  there  was  no  provision  for  an 
action  in  the  courts  of  this  State  by  a  nonresi- 
dent against  a  foreign  corporation,  and  the  only 
provision  for  suits  against  foreign  corporations 
was  that  found  in  2  Revised  Statutes,  459,  sec- 
tion 15,  where  it  Is  provided  that  suits  brought 
in  the  supreme  court  by  a  resident  of  this  State 
against  any  corporation  created  by  or  under 
the  laws  of  any  other  State,  government  or 
country,  for  the  recovery  of  any  debt,  claim 
or  demand  may  be  commenced  by  attachment. 
That  provision  remained  until  1849,  when  by 
seel  ion  107  of  the  Laws  of  that  year,  it  was 
amended  so  as  to  read  as  follows: 

"Suits  may  be  brought  in  the  supreme  court, 
in  the  Superior  Court  of  the  City  of  New  York 
and  in  the  Court  of  Common  Pleas  in  and  for 
the  City  and  County  of  New  York,  against  any 
corporation  created  by  or  under  the  laws  of 
any  other  State,  government  or  countrv,  for 
the  recovery  of  any  debt  or  damages,  whether 
liquidated  or  not,  arising  upon  contract  made, 
executedordeliveredwiSiin  this  State,  or  upon 
any  cause  of  action  arising  therein.  Such  suits 
may  be  commenced  by  complaint  and  sum- 
mons together  with  an  attachment  as  provided 
by  law,  and  such  complaint  and  summons  may 
be  served  as  provided  b^  sections  118  and  114 
of  the  Code  of  Procedure." 

Under  the  section  as  thus  amended,  any 
plaintiff  oould  commence  an  action  against  a 
foreign  corporation  upon  any  cause  oi  action 
arising  within  this  State.  In  the  same  year  sec- 
tion &l  was  added  to  the  Code  of  Proced- 
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ore,  providing  as  follows:  '*An  action  against 
a  corporation,  created  by  or  under  the  laws  of 
any  other  State,  government  or  country,  may 
be  brought  in  tne  supreme  court,  the  Superior 
Court  of  the  City  of  New  York,  or  the  Court 
of  Common  Pleas  for  the  City  and  County  of 
New  York,  in  the  following  cases: 

'*  First.  By  a  resident  of  this  State  for  any 
cause  of  action. 

** Second.  By  a  plaintiff  not  a  resident  of  this 
State,  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situ- 
ated, within  the  State." 

This  section  did  not  assume  to  define  all  the 
cases  in  which  actions  could  be  brought  a^nst 
foreign  corporations,  and  did  not  absolutely 
limit  the  power  and  jurisdiction  of  the  courts 
mentioned.  It  specined  the  cases  in  which  for- 
eign corporations  could  compulsorily  by  serv- 
ice of  process  in  the  mode  prescribed  by  law  be 
subjected  to  the  jurisdiction  of  the  courts.  It 
did  not  deprive  the  courts  of  any  of  this  gener- 
al jurisdiction. 

The  supreme  court  being  a  court  of  general 
Jurisdiction,  could,  independently  of  any  stat- 
ute, entertain  actions  against  foreign  corpora- 
tions. Such  corporations  could,  by  the  common 
law,  always  be  sued  in  this  State  by  any  plaint- 
iff for  any  cause  of  action,  provided,  jurisdiction 
could  be  obtained  of  their  persons  (Morawetz, 
Coip.  g  977,  and  cases  cited  in  note);  and  so  it 
was  held,  construing  this  section  of  tne  Code,  in 
McCorrrUek  y.  Pennsylvania  Central  Railroad 
Company,  49  N.  Y.  808. 

There  the  action  was  brought  by  a  nonresi- 
dent plaintiff  against  a  foreign  corporation,  for 
a  cause  of  action  which  arose  without  the  State; 
and  it  was  held  that  the  court  oould  entertain  the 
action  because  the  defendant  had  appeared  gen- 
erally in  the  action  and  submitted  itself  to  the 
jurisdiction  of  the  court,  the  cause  of  action  be- 
mg  one  of  a  class  coming  within  its  jurisdic- 
tion. Thus  the  law  remained  until  the  Code  of 
Civil  Procedure  was  enacted,  section  1780  of 
which  provides  as  follows: 

**  An  action  against  a  foreign  corporation 
may  be  maintainSl  by  a  resident  of  the  State, 
or  oy  a  domestic  corporation,  for  any  eause  of 
action.  An  action  against  a  foreign  corporation 
may  be  maintained  by  another  foreign  corpora- 
tion or  by  a  nonresident  in  one  of  Uie  following 
cases  only: 

**  First.  Where  the  action  is  brought  to  re- 
cover damages  for  the  breach  of  a  contract 
made  within  the  State,  or  relating  to  property 
situated  within  the  State,  at  the  time  of  the 
making  thereof. 

"  Second.  Where  it  is  brought  to  recover  real 
property  situated  within  the  State,  or  a  chattel 
which  is  replevied  within  the  State. 

"  Hiird.  Where  the  cause  of  action  arose 
within  the  State,  except  where  the  object  of 
the  action  is  to  affect  the  title  to  real  property 
situated  without  the  State." 

Under  this  section  a  resident  of  this  State  or 
a  domestic'corporation  can  maintain  an  action 
against  a  foreign  corporation  for  any  cause  of 
action,  no  matter  where  it  arose.  But  an  action 
by  a  nonresident  plaintiff  against  a  foreign  cor- 
poration can  be  maintained  only  in  the  cases 
specified,  and  in  no  case  for  a  cause  of  action 
which  arose  outside  of  the  state  limits.  The 
Jurisdiction  of  the  courts  is  defined  and  limited 
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and  absolutely  coDfined  to  the  cases  specified; 
and  the  word  "only"  may  have  been  and 
probably  was  inserted  after  the  words,  "  fol- 
lowing cases/'  to  change  the  rule  as  announced 
in  McGormick  y.  Fennsylvania  Central  BaU- 
road  Company. 

The  discrimination  between  resident  and  non- 
resident plaintiffs  is  probably  based  upon  rea- 
sons of  public  policy,  that  our  courts  should 
not  be  vexed  with  litigations  between  nonresi- 
dent parties  over  causes  of  action  which  arose 
outside  of  our  territorial  limits.  Every  rule  of 
comity  and  of  natural  justice  and  of  conven- 
ience is  satisfied  by  giving  redress  in  our  courts 
to  nonresident  litigants  when  the  cause  of  action 
arose  or  the  subject  matter  of  the  litigation  is 
situated  wit  bin  this  State. 

It  is  not  sujficieottbat  a  nonresident  plaintiff 
should  by  any  service  of  process,  or  in  any 
other  way,  obtain  jurisdiction  of  a  foreign  cor- 
poration, but  before  the  action  can  be  main- 
tained in  any  court  of  this  State  there  must  also 
be  jurisdiction  of  the  subject  matter  of  the  ac- 
tion. Jurisdiction  of  the  action  cannot  be 
conferred  upon  the  court  by  any  consent  or 
stipulation  of  the  parties.  Tbe  objection  to 
the  jurisdiction  in  such  a  case  may  be  taken 
at  any  stage  of  the  action,  and  the  court  may 
ex  mero  tnotu,  at  any  time  when  its  atten- 
tion is  called  to  the  facts,  refuse  to  proceed 
further  and  dismiss  tbe  action.  Cooley,  Const. 
Lim.  898;  DavidAurgh  v.  Knickerbocker  L,  Ins, 
Go.  90  N.  Y.  526. 

In  the  case  cited,  Danforth,  J.,  said:  **  There 
nre  no  doubt  many  cases  where  the  court  hav- 
mg  jurisdiction  over  tbe  subject  matter  may 
proceed  against  a  defendant  who  voluntarily 
submits. to  its  decision;  but  wbere  tbe  State 
prescribed  conditions  under  which  a  court  mav 
act,  those  conditions  cannot  be  dispensed  witn 
by  litigants,  for  in  such  a  case  the  particular 
condition  or  status  of  the  defendant  is  made  a 
jurisdictional  fact." 

It  is  claimed,  however,  that  section  1780  of 
the  Code,  so  far  as  it  discriminates  between 
resident  and  nonresident  plaintiffs,  is  repugnant 
to  section  2  of  article  4  of  the  Federal  Consti- 
tution, wherein  it  is  provided  that  "Tbe  citizens 
of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  tbe  several 
States."  This  section  makes  no  discrimina- 
tion between  citizens,  but  between  residents  and 
nonresidents. 

Without  attempting  to  define  the  full  scope 
of  that  constitutional  provision,  it  is  sufi9cient 
to  say  that  it  has  no  application  to  a  case  like 
this;  and  there  are  numerous  decisions  to  that 
effect.  Adams  v.  Penn  Bank,  85  Hun,  898; 
Frost  v.  Britain,  19  Wend.  11;  Lemmon  v. 
People,  20  N.  Y.  562;  Haney  v.  MarshaZl,  9  Md. 
194;  Campbell  v.  Morris,  8  Harr.  &  McH.  535; 
Chemung  Canal  Bank  v.  Lowery,  93  U.  8.  72 
[28  L.  ed.  8061;  MeCready  ▼.  Va.  94  U.  S.  896 
[24  L.  ed.  249];  Mo.  v.  Leiois,  101 U.  8.  22  [25 
L  ed.  989]. 

A  construction  of  the  constitutional  limita- 
tion which  would  apply  it  to  such  a  case  as  this 
would  strike  down  a  l&ige  body  of  laws  which 
have  existed  in  all  the  States  from  the  founda- 
tion of  the  Government,  making  some  discrim- 
ination between  residents  and  nonresidents  in 
legal  proceedings  and  other  matters. 

2L.R  A. 


The  order  should,  therefore,  he  afflrmed^  toit4 
costs. 
All  concur. 


William  J.  BRYAN.  Bespt, 

V, 

THE  UNIVERSITY  PUBLISHING  COM- 
PANY et  al..  Impleaded,  and  Martha  W. 
WILKINSON,  Appt. 

1.  An  order  for  service  of  summons  by 

Subllcation  should  not  be  made  by  a  court  in 
ew  York  affalDst  nonresident  defendants,  in  an- 
action  by  a  Judgment  creditor  to  reach  property 
in  copyrights  and  royalties  thereon  which,  for 
the  purpose  of  defraudingr  creditors,  have  been 
assigned  to  one  of  the  other  defendants  by  the 
judgment  debtor  in  another  State,  to  which  the 
debtor  has*  gone,  after  execution  had  been  issued 
on  the  Judgment  in  the  State  of  New  York,  wbere 
it  was  rendered.  The  property  being  intangible^ 
the  defendants  nonresidents,  and  the  transfer 
haying  been  made  out  of  the  State,  there  is  no 
jurisdiction  over  the  subject  of  the  action  or  its 
cause. 

8.  Where  an  order  for  publication  of  sum- 
mons has  been  made  in  an  action  over  the  subject 
or  cause  of  which  the  courts  of  the  State  have 
no  jurisdiction,  defendant  is  entitled  to  make  a 
motion  to  set  it  aside,  rather  than  submit  to  the 
hardship  of  coming  in  to  defend  the  action. 

(Euger,  Ch.  J.,  Barl  and  Finch,  JJ.,  dissent.) 

(February  8,  1889.) 

APPEAL  by  defendant,  Martha  W.  Wilkin- 
son from  an  order  of  tbe  General  Term  of 
the  Supreme  Court,  Second  Department,  affirm- 
ing  an  order  of  tbe  Kings  Special  Term  deny- 
ing her  motion  to  vacate  an  order  for  service 
of  summons  by  publication.    Beversed. 

The  facts  fully  appear  in  the  opinion  of  the 
court  and  in  the  dissenting  opinion. 

Mr,  Payson  Merrill  for  appellant. 

Mr.  Samuel  R.  Taylor  for  respondent. 

Danforth,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  action  b  by  a  judgment  creditor  of  Mrs. 
Richardson,  airoiust  her  as  debtor,  and  other 
defendants,  one  of  whom  is  Mrs.  Wilkinson; 
and  the  order  of  publication  recites  that  tbe 
action  relates  to  personal  property  within  the 
State,  in  which  the  then  aefendants  ''have  or 
claim  the  entire  property  or  income,  and  that 
the  relief  demanded  by  the  plaintiff  consists 
partly  in  excluding  the  defendants  from  any 
lien  upon  or  interest  in  it  until  the  plaintiff^ 
judgment  is  satisfied." 

This  statement  may  bring  the  case  in  terms, 
but  not  in  spirit,  within  suMivision  5  of  section 
4^,  Code  OiT.  Proc. ;  but  that  is  not  necessary 
to  consider,  for  neither  the  complaint  nor  the 
affidavits  on  which  the  order  was  founded,  con- 
tain any  warrant  for  such  assumption,  and  the 
Older  was  sustained  against  tbe  motion  to  va- 
cate it  upon  the  sole  ground  that  the  defendant 
was  a  nonresident  of  the  State. 

The  proceeding  was  a  statutory  one^  and  to 
give  the  judge  jurisdiction  to  entertain  it,  some- 
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thing  more  than  the  nonreddence  of  the  de- 
fendant must  appear. 

A  summons  is  issued  as  the  first  step  towards 
the  commencement  of  an  action,  ana  this  sig- 
nifies in  the  Code  (§  8383)  an  ordinary  prosecu- 
tion by  one  party  against  another  party  for  the 
enforcement  or  protection  of  a  right,  or  the  re- 
dress or  prevention  of  a  wrong.  The  service 
of  the  summons  is  the  commencement  of  the 
action.  It  can  be  made,  as  of  course,  upon  a 
defendant  within  the  State.  It  can  be  served 
upon  a  nonresident  within  the  State,  or  by  pub- 
lication, only  by  direction  of  a  judge;  but  his 
order  must  be  founded,  not  only  upon  an  affi- 
davit showing  the  nonresidence,  but  also  upon 
a  verified  complaint,  showing  a  sufficient  cause 
of  action  against  the  defenaant  to  be  served. 
Code  Civ.  Proc  §  439. 

Under  the  former  Code  (§  185),  it  was  enough 
to  present  the  judge  with  an  affidavit  disclosing 
to  him  a  cause  of  action  aerainst  the  defendant, 
and  he  was  then  authorized  to  make  the  or- 
der for  publication  in  certain  specified  cases, 
and  among  others  (1)  "when  the  defendant  is  a 
foreign  corporation  and  has  properly  within  the 
State,  or  the  cause  of  action  arose  therein ;  (2) 
where  the  defendant  is  not  a  resident  of  the 
State,  but  has  property  therein,  and  the  court 
has  jurisdiction  of  the  subject  of  the  action." 

These  qualifying  words  are  omitted  in  the 
Code  of  Civil  Procedure,  but  that  Act,  as  is 
above  stated,  requires  the  complaint  to  show 
"a  sufficient  cause  of  action."  That  condition 
stands  in  the  place  of  the  special  cases  enumer- 
ated in  the  former  Code,  and  can  require  noth- 
ing less;  for  unless  a  cause  of  action  arises 
within  the  State,  or  the  defendant  has  property 
therein  and  the  court  has  jurisdiction  over  the 
subject  of  the  action,  neither  the  person  nor 
property  of  a  defendant  could  be  affected  by 
any  judgment  the  court  might  render.  She 
could  neither  be  punished  for  contempt  in  fail- 
ing to  obey  its  order,  nor  her  estate  be  sold  bv 
reason  of  it.  The  jurisdiction  of  the  court  is 
limited  to  the  boundaries  of  the  State,  and  its 
process  could  not  go  beyond  them. 

The  facts,  therefore,  constituting  a  valid 
claim  against  the  defendant  must  be  stated,  and 
it  must  also  appear  that  the  case  is  one  of  which 
the  court  can  take  cognizance.  Here  nothing 
appears  to  be  withm  its  jurisdiction.  So  far  as 
the  appellant  is  concerned  the  subject  of  the 
action  is  in  Massachusetts.  She  is  alleged  to 
be  the  assignee  of  certain  copyrights,  an  intan- 
gible species  of  property,  as  the  name  implies 
^Stevens  v.  Gladding,  68  U.  S.  17  How.  450 
[15  L.  ed.  166], — ^acquired  by  compliance  with 
conditions  imposed  by  statute  (U.  S.  Rev.  Stat, 
g^  4956,  4962),  to  be  performed  at  the  office  of 
the  librarian  of  Congress,  and  consisting  mere- 
ly of  the  exclusive  privilege  of  printing,  pub- 
lishing and  selling  books  or  other  compositions, 
a  privile^  abiding  with  the  person  by  whom 
it  was  originally  secured,  or  her  assignee.  U. 
ti.  Rev.  Stat  §§  4952,  4956,  4971. 

She  resides  m  Massachusetts,  and,  for  aught 
that  appears,  always  has  resided  there.  Noth- 
has  taken  place  in  this  State,  and  no  one  is 
here  to  be  ajf  ected  by  any  judgment  the  courts 
of  the  State  can  make. 

If  the  court  directs  the  assignment  to  be  can- 
celed, how  is  its  order  to  be  made  effective? — 
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or  appoints  a  receiver,  what  power  will  he  pos- 
sess over  the  defendant  appellant? — or  requires' 
her  to  account  for  money  received? — neither  or- 
der could  be  enforced.  Moreover, the  complaint, 
while  it  shows  the  issuing  of  an  execution 
against  the  debtor  while  a  resident  of  this  State, 
also  shows  that  at  some  time  thereafter,  and 
before  the  issuing  of  the  other  execution  al- 
leged in  the  complaint,  she  left  the  State  and 
became  with  her  husband  "resident  of  the 
State  of  Massachusetts,  with  the  intent  of  de- 
frauding and  delayins"  the  plaintiff  in  the  col- 
lection of  the  said  indebtedness,"  and  still  re- 
sides there.  It  then  alleges  the  assignment  of 
the  copyright  to  Mrs.  Wilkinson  with  intent  to 
defraud  the  plaintiff,  and  the  collection  of 
royalties  by  her,  and  payment  of  them  to  Mrs. 
Richardson,  with  like  intent. 

The  action  is  to  reach  the  copyright  and 
have  an  accounting  for  those  royalties  as  the 
property  of  Mrs.  Richardson,  and  is  within  the 
Code  which  gives  to  the  creditor  an  action  against 
his  debtor  and  any  other  person  to  compel  thp^ 
discovery  of  anything  in  action,  or  other  prop- 
erty belonging  to  the  judgment  debtor,  or  held 
in  trust  for  him.    Code  Civ.  Proc.  §  1871. 

As  the  transaction  sought  lobe  undone  is  ille- 
^1,  the  action  is  founder  on  a  wrong  by  Mrs. 
Wilkinson  in  receiving  the  property  for  an  un- 
lawful purpose  and  to  the  plaintiff^s  injury;  and 
for  this  she  seeks  a  remedy.  Her  right  as  a 
creditor  to  that  property  is  the  right  she  desires 
to  enforce. 

It  is  plain  that  the  right  accrued,  and  there- 
fore the  cause  of  action  arose,  when  and  where 
the  defendant  was  guilty  of  the  wrong  charged 
upon  her;  and  that  is  when  and  where  she 
stands  as  a  shelter  to  the  debtor  and  claims  and 
exercises  rights  of  ownership  under. an  in- 
strument executed  and  received  in  fraud  of 
the  rights  of  a  creditor.  If  the  alle^tion  in 
the  complaint  is  true,  that  is  the  position  and 
that  is  the  wrong  practiced  by  the  defendant. 
It  is  her  duty  to  give  up  the  property  to  be  ap- 
plied upon  the  debt,  and  the  enforcement  of 
that  duty  gives  the  cause  of  action.  But  these 
things  did  not  happen  in  this  State,  nor  are  the- 
interests  or  property  here.  The  court  Can  give 
no  relief,  and  the  impropriety  of  issuing  an  or- 
der which,  if  it  leads  to  a  judgment,  "would 
operate  on  nothing  in  the  State  and  be  regarded 
by  nobody  out  of  it,"  becomes  apparent.  It 
offends  every  principle  by  which  the  lurisdic- 
tion  of  a  court  can  be  vindicated,  and  should 
not  be  allowed  to  stand. 

Oiarke  v.  B&reel,  21  Hun,  694,  is  cited  by  the 
respondent  as  opposed  to  these  views.  It  seems- 
to  have  no  application.  The  action  was  for 
the  recovery  of  damages  for  injuries  to  the 
person  of  a  citizen,  caused  within  this  Stale  by 
the  negligence  of  the  defendant.  The  court 
held  that  the  cause  of  action  arose  in  the  State; 
that  it  had  jurisdiction  over  it;  that  the  defend- 
ant mii^bt,  perhaps,  appear,  and  thus  jurisdic- 
tion oi  the  person  of  the  defendant  be  ad- 
ded to  jurisdiction  of  the  subject  matter: 
and  in  the  then  condition  of  the  proceedings, 
they  regarded  the  motion  as  premature,  and 
gave  the  plaintiff  the  benefit  of  the  experi- 
ment. In  the  complaint  before  us  no  case  i» 
made  giving  jurisdiction  to  the  courts  of  this* 
State  over  the  subject  of  the  action  or  its  cause. 
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sod  the  defendant  Is  entitled  to  make  the  mo- 
tion rather  than  submit  to  the  hardship  of 
coming  into  them  to  defend  the  action. 

Theorden  cf  the  General  and  Spedai  Tertm 
are  therefore  reverse,  and  the  motion  to  vacate 
the  order  of  publication  granted,  with  costs  in 
«1I  courts,  and  $10  costs  of  motion. 

Andrews*  Peekham  and  6r»y»  JJ,, 
<x>ncur. 

Earl,  J,t  dissenting: 

Under  the  Code  of  jProcedure  service  of  a 
flummons  by  publication  could  be  made  upon 
a  nonresident  defendant:  *'  Where  he  is  not  a 
resident  of  this  State,  but  has  property  therein, 
and  the  court  has  jurisdiction  of  the  subject  of 
"tiie  action." 

"  Where  the  subject  of  the  action  is  real  or 
personal  property  in  this  State,  and  the  defend- 
ant has  or  claims  a  lien  or  interest — actual  or 
contingent — ^therein,  or  the  relief  demanded 
consists  wholly  or  partly  in  excluding  the  de* 
fepdant  from  any  interest  or  lien  therein." 

"  Where  the  action  is  for  divorce,  in  the 
cases  prescribed  by  law." 

There  was  no  provision  of  the  Code  express- 
ly providing  that  the  property  of  the  defendant 
should  in  any  case  be  attached  as  a  condition 
precedent  either  to  the  granting  of  the  order  of 
publication  or  judgment  by  default  after  serv- 
ice of  the  summons  by  publication;  and  the 
practice  was  not  uniform.  It  was  held  in  some 
cases  that  a  valid  judgment  upon  a  money  de- 
mand could  not  be  obtained  unless  property  of 
the  defendant  had  been  attached,  and  that  the 
judgment  could  then  be  enforced  against  the 
property  attached  and  operate  upon  it  only. 
Finally,  in  1858,  the  practice  was  rea;ulated  by 
Rule  25  of  the  supreme  court,  which  provided 
4hat  "In  actions  for  the  recovery  of  money 
only,  when  the  summons  has  been  served  by 
publication,  under  section  185  of  the  Code,  no 
judgment  shall  be  entered,  unless  the  plaintiff 
St  the  time  of  making  the  application  for  judg- 
ment shall  show  by  affidavit  that  an  attach- 
ment has  been  issued  in  the  action  and  levied 
upon  propertv  belonging  to  the  defendant." 
The  rule  required  the  prerequisite  of  an  attach- 
ment in  actions  for  the  recovery  of  money  onlj, 
because  an  attachment  could  be  issued  only  m 
such  cases.    Code  Proc.  g  227. 

It  did  not  require  that  the  property  should 
be  attached  at  or  before  the  order  for  publica- 
tion was  obtained,  but  it  was  complied  with 
if  propertv  was  attached  at  any  time  before  ap- 
plication for  judgment  was  made.  As  the  Code 
prescribed  that  a  summons  could  be  served  by 
publication  against  a  nonresident  defendant 
only  in  case  he  had  property  within  the  State, 
it  was  finally  held  that  a  valid  judgment  could 
be  obtained  against  such  a  aefendant  for  a 
money  demand  only  in  case  an  attachment 
was  served  on  such  property;  and  the  statutes 
received  final  construction  m  the  case  of  M> 
Kinney  v.  Oollins,  88  N.  Y.  216. 
<  The  Code  of  Civil  Procedure  introduced 
fiome  change  in  the  previous  practice.  It  is 
provided  in  section  4S^  as  follows: 

"  Section  488.  An  order  dire  ting  the  service 
cf  a  summons  upon  a  defendant,  without  the 
State,  or  l^  publication,  may  be  made  in  either 
cf  the  following  cases: 

"  1.  Where  tiie  defendant  to  be  served  is  a 
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foreign  corporation,  or,  being  a  natural  person, 
is  not  a  resident  of  the  State;  or  where,  after 
diligent  inquirv,  the  defendant  remains  un- 
known to  the  plaintiff,  or  the  plaintiff  is  unable 
to  ascertain  whether  the  defendant  is  or  is  not 
a  resident  of  the  State. 

"2.  Where  the  defendant,  being  a  resident  of 
the  State,  has  departed  therefrom  with  intent 
to  defraud  his  creditors,  or  to  avoid  the  service 
of  a  summons,  or  keeps  himself  concealed  there- 
in, wit  b  like  intent. 

"8.  Where  the  defendant,  being  an  adult  icd 
a  resident  of  jthe  State,  has  been  continuously 
without  the  United  States  more  tiian  six 
months  next  before  the  ^nting  of  the  order, 
and  has  not  made  a  designation  of  a  person 
upon  whom  to  serve  a  summons  in  his  behalf 
as  prescribed  in  section  480  of  this  Act;  or  a 
designation  so  made  no  longer  remains  in  force; 
or  service  upon  the  person  so  designated  can- 
not be  made  within  the  8ta'.e,  after  diligent 
effort. 

"  4.  Where  the  complaint  demands  judgment 
annulling  a  marriage,  or  for  a  divorce,  or  s 
separation. 

"5.  Where  the  complaint  demands  judg- 
ment, that  the  defendants  be  excluded  from  s 
vested  or  contingent  interest  in,  or  lien  upon, 
specific  real  or  personal  property  within  the 
Slate;  or  that  such  an  interest  or  lien  in  favor 
of  either  party  be  enforced,  reflated,  defined 
or  limited;  or  otherwise  affecting  the  titie  to 
such  properly. 

"6.  Where  the  defendant  is  a  resident  of  the 
State,  or  a  domestic  corporation;  and  an  at- 
tempt was  made  to  commence  the  action  against 
the  defendant,  as  required  in  chapter  4  of  this 
Act,  before  the  expiration  of  the  Umitation  ap- 

Blicable  thereto  as  fixed  in  that  cbai>ter  and  the 
mitation  would  have  expired  within  sixty 
days  next  preceding  the  application,  if  the 
time  had  not  been  extended  by  the  attempt  to 
commence  the  action. 

"7.  Where  the  action  is  against  the  stock- 
holders of  a  corporation,  or  Joint  stock  com- 
pany, and  is  authorized  by  a  law  of  the  State, 
and  the  defendant  is  a  stockholder  thereof." 

And  section  489  provides  that  the  order  must 
be  founded  upon  a  verified  complaint  showing 
"a  sufficient  cause  of  action"  against  the  de- 
fendant to  be  served,  and  proof  by  affidavit  of 
the  additional  facts  required  by  the  previous 
section.  Section  1217  was  adopted  in  the  place 
of  what  was  previously  substantially  embodied 
in  the  rule  of  the  supreme  court,  as  foUows: 
"A  judgment  shall  not  be  rendered  for  a  sum 
of  money  onlv  upon  an  application  made  pur- 
suant to  the  last  section,  except  in  an  action 
specified  in  section  685  of  this  Act  Where  the 
defendant  is  a  nonresident,  or  a  foreign  corpo- 
ration, and  has  not  appeared,  the  plaintiff, 
upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following 
papers: 

"1.  Proof  by  affidavit  that  a  warrant  of  at- 
tachment granted  in  the  action  has  been  levied 
upon  property  of  the  defendant 

"2.  A  description  of  the  property  so  at- 
tached, verified  by  affidavit;  with  a  statement 
of  the  value  thereof,  according  to  the  inven- 
tory. 

''3.  The  undertaking  metioned  in  section 
1216,  if  one  has  been  required." 
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It  is  seen  that  the  requirement  that  the  Doa- 
resident  defendant  should  have  property  with- 
in the  State  is  omitted,  and  that  fact  is  not 
essential  to  give  Jurisdiction  to  grant  the  order 
for  publication.  In  an  action  to  recover  a 
money  demand  it  may  he  granted  although  the 
defendant  has  no  property  within  the  State; 
but  at  some  time  before  application  for  judg- 
ment can  be  successfully,  made,  property  of  the 
nonresident  defendant  must  be  founa  within 
the  State  and  attached,  and  then  the  judgment 
can  be  enforced  only  against  the  property  so 
attached.    Sec.  707. 

I  am  inclined  to  think  (although  it  is  not 
now  important  to  determine  it)  that  it  is  the 
true  construction  of  the  various  sections  of  the 
Code,  that  a  valid  judgment  cannot  be  ob- 
tained affainst  a  nonresident  served  by  publica- 
tion, unless  some  of  his  property  has  been  at- 
tached within  the  State  before  iud^ment,  or  the 
case  is  one  mentioned  in  subdivisions  4,  5  or  7 
of  section  488.  And  this  construction  makes 
clear  what  is  meant  by  the  requirement  in  sec- 
tion 439,  that  there  shall  be  a  verified  complaint 
showing  "a  sufficient  cause  of  action;"  that  is, 
there  must  be  a  verified  complaint  showiDg  a 
<^u8e  of  action  for  a  sum  oi  money  only  as 
provided  in  section  685  of  the  Oode,  or  showing 
a  cause  of  action  specified  in  subdivisions  4,  5 
or  7,  and  unless  the  complaint  shows  such  a 
cause  of  action,  an  order  for  publication  of  the 
«ummons  is  not  warranted. 

This  is  what  is  commonly  called  a  creditor's 
action,  brought  against  the  University  Publish- 
ing Company  of  New  York,  Charles  B.  Rich- 
arason,  Charlotte  H.  Richardson  and  Martha 
W.  Wilkinson.  The  complaint  alleges  the 
recovery  of  a  judgment  against  Mrs.  mchard- 
«on  for  about  $14,000,  the  issuing  of  an  execu- 
tion and  the  return  thereof  unsatisfled;  that 
before  the  commencement  of  the  action  in 
which  the  judgment  was  obtained  Mrs.  Rich- 
ardson and  one  Heath  were  engaged  in  the  pub- 
lishing business  in  the  City  of  New  York;  that 
the  stock  in  trade  of  the  firm  consisted  of  copy- 
rights and  the  stereotype  plates  from  which  the 
•copyrighted  works  were  to  be  printed,  and  that 
they  were  the  exclusive  property  of  Mrs.  Rich- 
anuon;  that  the  business  was  subsequently 
transferred  to  the  University  Publishing  Com- 
pany, and  has  since  been  conducted  under  that 
name;  that  subsequently  to  the  commencement 
of  that  action  Mn.  Richardson  assigned  and 
tranfiXerred  to  the  defendant,  Martha  W.  Wil- 
kinson, the  copyrights  of  several  works  speci- 
fied for  the  nominal  consideration  of  $12,100, 
but  without  any  real  consideration,  and  solely 
with  intent  to  defraud  the  plaintiff;  and  the 
stereotype  plates  from  which  the  copyrighted 
works  were  printed  were  the  property  of  Mrs. 
Richardson,  although  nominally  transferred  to 
the  University  Publishing  Company  with  intent 
-U)  defraud  the  plaintiff;  that  Mrs.  Richardson 
was  paid  from  $8,000  to  $5,000  annually  by  the 
University  Publishing  Company,  for  royalties 
in  the  use  of  such  stereotype  and  copyright 
plates  by  the  company,  the  money  being  nrst 
paid  to  Mrs.  Wilmnson  and  then  by  her  turned 
over  to  Mrs.  Richardson,  for  the  use  of  the 
latter;  that  the  Universi^  Publishing  Company 
la  a  New  York  Corporatiom,  engaged  in  bua- 
fiess  in  the  City  of  New  York. 

And  the  complaint  demands  judgment  that 


the  assignment  made  by  Mrs.  Richardson 
to  Mrs.  Wilkinson  and  the  assignment  made 
by  the  Unlversitv  Publishing  Company  to  Mrs. 
Wilkinson  and  the  transfer  to  the  Universits 
Publishing  Company  of  the  stereotype  plates 
used  in  connection  with  the  copyrights  men- 
tioned, be  set  aside  and  declared  void;  that 
an  iojunction  be  allowed  restraining  the  de- 
fendants or  either  of  them  from  disposing  of 
or  interfering  with  such  copyrights  and  stereo- 
type plates,  and  that  a  receiver  be  appointed 
to  whom  should  be  assigned  all  the  property 
and  estate  of  the  defendant  Mrs.  Richardson, 
and  who  should  be  authorized  to  sell  the  same 
and  satisfy  the  judgment  of  the  plaintiffs  The 
complaint  is  veriBed.  In  addition  thereto, 
there  was  presented  to  the  judsre,  upon  the  ap- 

Slication  for  the  order  of  publication,  the  affi- 
avlt  of  the  plaintiff,  setting  forth  substantially 
the  same  facts  alleged  ^n  the  complaint. 

The  order  of  publication  was  granted  on  the 
ground  that  the  defendants,  Martha  W.  Wil- 
kinson, Charles  B.  Richardson  and  Charlotte 
H.  Richardson,  were  nonresidents  of  the  State; 
that  the  defendant  Charlotte  H.  Richardson  de- 

Earted  from  this  State  with  intent  to  defraud 
er  creditor,  the  plaintiff,  and  the  three  defend- 
ants are  proper  parties  "to  this  action  which 
relates  to  personal  property  within  this  State, 
in  which  property  the  defendants,  Martha  W. 
Wilkinson,  Charles  B.  Richardson  and  Char- 
lotte H.  Richardson,  have  or  claim  the  entire 
propertvand  income,  and  that  the  relief  de- 
manded by  the  plaintiff  consists  partiy  in  ex- 
cluding the  said  tiiree  defendants  from  any 
lien  upon  or  interest  in  sai4  property  until  tihe 
plaintiffs  judgment  against  said  Charlotte  EL 
Richardson,  amounting  to  more  than  $17,000, 
shall  be  fully  satisfied.^  The  defendant,  Mrs. 
Wilkinsun,  moved  to  set  aside  the  order  of  pub- 
lication on  the  ground  that  it  was  granted  with- 
out jurisdiction. 

It  is  clear  that  this  complaint  sets  forth  a 
sufficient  cause  of  action  within  subdivision  5 
of  section  438  of  the  Code.  It  shows  a  valid 
cause  of  action  to  reach  certain  property  trans- 
ferred by  a  judgment  debtor  for  the  purpose 
of  defrauding  the  plaintiff  by  hindering  and 
delaying  him  in  the  collection  of  his  judgment. 
It  a])pears  that  some  of  that  property  at  lease 
is  within  this  State.  It  is  difficult  to  perceive 
what  element  of  a  sufficient  cause  of  action  is 
wanting.  It  cannot  be  doubted  that  if  a  proper 
service  of  a  summons  can  be  obtained  upon  the 
defendants,  and  the  allegations  of  the  com- 
plaint can  be  proved,  a  good  cause  of  action 
will  be  established  under  subdivision  5,  and 
that  the  court  will  be  able  to  grant  the  relief 
demanded. 

Whether  the  summons  can  be  effectually 
served  upon  all  the  defendants,  and  thus  a  valid 
judgment  be  obtained  against  them,  is  another 
matter.  That  question  may  arise  when  applica- 
tion for  judgment  is  made,  or  when  any  effort 
may  be  made  in  the  future  to  enforce  a  judg- 
ment rendered  in  the  action.  But  as  the  basis 
for  an  order  of  publication,  everything  appears 
in  the  complaint  which  is  necessary  to  give  the 
court  jurisdiction.  The  plaintiff  has  the  right 
to  make  an  effort  to  brin^  the  defendants  into 
court  by  the  service  of  his  summons.  It  may 
be  that  they  will  appear,  or  that  before  judg- 
ment is  obtained  sH  the  property  will  be  brought 
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within  this  State;  and  there  Is  no  warrant  in 
the  law  or  in  any  rule  of  practice  for  depriving 
the  plainUff  of  tnese  chances.  Courts  are  not 
in  the  habit  of  refusing  process  to  a  suitor  be- 
cause he  may  not  be  able  to  make  it  effectual. 
It  appears  from  the  complaint  that  the  entire 
business  of  the  University  Publishinir  Company 
is  conducted  for  the  benefit  of  Mrs.  Wilkinson, 
and  that  she  has  a  large  and  valuable  interest 
therein,  and  she  is  a  proper  party  to  the  action 
at  least  for  the  purpose  of  barring  and  cutting 
off  any  interest  she  may  have  in  its  property. 

It  is  alleged  in  the  affidavit  used  upon  the 
application  for  the  order  of  publication  that 
some  of  the  stereotype  plates  and  all  of  the 
copyrights  were  possessed  and  controlled  within 
the  State  of  New  York.  It  may  be  as  matter 
of  law  that  that  is  not  true  as  to  the  copyri|?hts. 
They  are  peculiar  in  their  nature,  intangible 
personal  property  or  ipoorporeal  rights,  and 
nave  their  nttu  either  at  the  doroicil  of  the 
owner  or  anywhere  in  the  CTnited  States  where 
they  may  be  used. 

It  may  be  true,  as  stated  by  Judffe  Curtis,  in 
8U'ens  v.  Oladding,  68  U.  S.  17  How.  450 

S15  L.  ed.  156],  that  **The8e  incorporeal  rights 
to  not  exist  in  any  particular  State  or  district; 
they  are  coextensive  with  the  United  States. 
There  is  nothing  in  any  Act  of  Congress,  or  in 
the  nature  of  the  rights  themselves  to  give  them 
locality  anywhere,  so  as  to  sublect  them  to  the 
process  of  courts  having  jurisdiction  limited  by 
the  lines  of  States  and  districts."  But  theee 
copyrifirhts  are  used  in  the  Citv  of  New  York. 
They  do  not  appear  to  be  used  anywhere  else. 
The  books  are  printed  and  published  in  the 
City  of  New  York. 

The  stereotype  plates  are  tangible  property 
and  may  be  seized  and  sold  under  an  execution 
and  the  propertv  in  the  copyrights  may  be 
reached  by  a  creditor's  bill — Stepnem  v.  Vad^/, 
55  U.  S.  14  How.  528  [14  L.  ed.  528]— and  it 
may  be  that  the  plaintiff  can  get  some  relief  as 
to  that  property  under  the  circumstances  ap- 
pearing in  this  case.  Whether  he  can  or  not 
ought  not  to  be  determined  upon  a  motion  to 
set  aside  the  order  of  publication.  It  should 
be  left  to  be  determined  after  he  has  obtained 
Judgment,  as  when  he  seeks  to  enforce  it  against 
such  ppoperty. 

We  are  therefore  of  opinion  that  this  motion 
was  at  least  premature,  and  that  it  was  proper- 
ly denied. 

The  order  should  be  affirmed,  with  costs. 

Rufl^r,  Ch.  J.,  and  Finch*  /.,  concur. 


The  REPUBLIC  OP  HONDUKAS,  Aj^., 

V. 

Marco  Anrelio  SOTO.  BespL 

(....N.  Y.....) 

1.  An  Independent  ftnreifi^  government 
ifl  **m,  person  residJng  without  tbe  State"  with- 
in the  meanlngr  of  New  York  Code  of  dvil  Pro- 
cedure, f  8288,  requiring  seouilty  for  oosts  from 
such  persons. 

t,  Wben  a  deposit  of  money,  as  seonrity  for 
ooeta,  has  onoe  t)een  made,  the  court  has  no  au- 
thority, under  New  York  Codeof  Civil  Procedure, 
f  8876,  to  require  any  addltiooal  security.  t 
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APPEAL  by  plaintiff,  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  order  of  the  Special 
Term  requiring  plaintiff  to  furnish  further  se- 
curity for  costs.    Bevened. 

The  question  presented  sufficiently  appears 
in  the  opinion. 

Messrs,  Philip  J.  Joaehlnsen  and 
Simon  W.  Rosendale  for  appellant. 

Messrs,  Emmet  R.OIeottand  William 
Q.  Judii^e  for  respondent 

Rufl^r*  Ch,  <71,  delivered  the  opinion  of  the 
court: 

Section  8266  of  the  Code  of  Civil  Procedure 
provides  that  a  defendant  in  an  action  broueht 
in  a  court  of  record  may  require  securit]^  for 
costs  in  cases  smong  others  where  tbe  plaintiff 
was,  when  the  action  was  commenced,  either: 
first,  **a  person  residing  without  the  State;"  or 
senmd,  **a  foreign  corporation."  The  plaintiff 
claims  to  be  a  loreign  independent  sovereign 
State. 

It  is  urged  b^  the  plaintiff  that  it  is  neither  a 
person  nor  foreign  corporation  within  the  mean- 
ing of  the  Code.  It  is  not  disputed  that  the 
plaintiff  is  an  independent  government  recog- 
nized as  such  by  the  United  States  and  capable 
of  entering  into  contract  and  acquiring  prop- 
erty, as  well  as  competent,  through  the  rule  of 
comity,  of  bringing  and  maintaiuing  actions 
in  the  courts  of  this  country  ;«but  it  is  claimed 
that  it  does  not  come  within  tbe  description  of 
legal  entities  authorized  to  require  security  for 
costs.  Tliat  it  is  wiihin  tbe  spirit  of  tbe  enact- 
ment, we  tbink  cannot  be  disputed,  and  we  are 
also  of  the  opinion  that  it  is  within  its  letter  as 
well. 

Yattel  defines  Nulions  or  States  to  be  "bodies 
politic,  societies  of  men  united  together  for  tbe 
purpose  of  promoting  their  mutual  safety  and 
advantage  by  the  joint  effort  of  their  combined 
strength."  Such  a  society  has  her  affairs  and 
her  interests.  She  deliberates  and  takes  reso- 
lutions in  common,  thus  becoming  a  moral 
person,  who  possesses  an  understanding  and  a 
will  peculiar  to  herself,  and  is  susceptible .  of 
obligations  and  rights.  Law  of  Nations,  1; 
Wheaton,  Internat.  Law,  chap.  1,  ^  1,  2; 
Bouvier,  Institutes,  title  Nation, 

That  such  a  being  constitutes  a  legal  endty 
capable  of  acquiring  and  enjoying  property 
and  protecting  itself  from  injuries  thereto  in 
the  courts  of  foreign  countries  hss  long  been 
recognized  and  established  in  the  tribunals  of 
civilized  nations.  Bepublte  of  Mexico  v.  De 
Arangoiz,  5  Duer,  636;  Jfful'et  v.  King  of  Spain, 
1  Dow.  &  CI.  169;  C/ierokee  Nation  v.  Oa,  80 
U.  S.  5  Pet.  52  [8  L.  ed.  26]. 

There  can,  we  think,  be  no  doubt  but  under 
title  2,  chapter  10,  pari  8,  of  the  Revised  Stat- 
utes, providing  for  security  for  costs  in  an  ac- 
tion brought  by  any  plaintiff,  not  residing 
within  the  jurisaiction  of  the  court,  that  for- 
eign States  and  Nations  were  reouired  to  give 
such  security;  and  we  do  not  think  that  the  pro- 
visions of  the  Code  were  intended  to  change 
the  law  in  that  respect. 

Section  3268  of  tbe  Code  is  stated  to  be  a  re- 
enactment  of  the  previous  statute;  and  it  cannot^ 
we  tbink,  have  been  intended  thereby  to  defeat 
the  right  of  a  resident  defendant  to  requke  se- 
curity for  costs  as  a  protection  from  loss  through 
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unfounded  prosecutions byforeign  states  which 
had  therefore  been  extended.  No  reason  is 
seen  for  such  a  change  and  we  do  not  think 
any  was  intended  to  be  made. 

The  word  "person"  was,  we  think,  used  in 
its  enlarged  sense  as  comprising  all  1^^  enti- 
ties except  foreign  corporations,  which  were 
authorized  to  bring  actions  io  this  State.  In 
that  sense  it  embraces  moral  persons  having 
legal  rights  capable  of  entering  into  contracts 
and  incurring  obligations,  as  well  as  natural 
persons.  The  statute  must  be  construed  with 
reference  to  the  objects  it  had  in  view,  the  evils 
intended  to  be  remedied,  and  the  benefits  ex- 
pected to  be  derived  from  it;  and,  as  thus  con- 
strued, we  can  see  no  reason  whjr  the  plaintiff 
Is  not  included  within  the  description  of  per- 
sons intended  to  be  subjected  to  the  obligations 
of  the  statute. 

A  more  difBcult  question,  however,  arises 
over  the  power  of  the  court  to  require  addition- 
al security  where  a  deposit  of  money  has  once 
been  made  under  an  order  by  a  nonresident 
plaintiff. 

The  right  to  require  such  security  is  purely 
a  creation  of  the  statute,  and  authority  therefor 
must  be  found  in  the  statute  or  it  does  not  ex- 
ist. Under  the  provisions  of  the  Revised  Stat- 
utes, hereinbefore  referred  to,  no  authority  was 
confeiTed  upon  the  court  to  require  or  per- 
mit a  deposit  of  money;  but  the  security  au- 
thorized to  be  required  was  a  bond  in  a  penalty 
of  not  less  than  $250,  and  no  power  to  increase 
the  amount  of  the  original  security  was  given. 
Butby^  chapter  }i05.  Laws  of  1875,  it  was  pro- 
vided in  case  the  bond  given  should  be  insuffi- 
cient or  the  sureties  thereon  should  die  or  be- 
come insolvent,  the  court  might  order  an  ad- 
ditional bond  to  be  executed  and  filed  by  the 
plaintiff  as  securitv  for  costs  already  accrued 
and  those  expected  to  be  thereafter  incurred. 

Section  8272  of  the  Code  for  the  first  time 
authorized  a  deposit  of  money  in  place  of  a 
bond.  That  section  provides  that  when  a  case 
is  made  for  security,  the  court  must  make  an 
order  requirinj^  the  plaintiff  to  deposit  in  court 
the  sum  of  $250,  as  security  for  costs,  or,  at 
his  election,  to  give  an  undertaking  and  obtain 
an  allowance  of  the  same  by  the  judge  grant- 
ing the  order.  Sections  8273,  8274  and  8375 
provide  the  requisites  of  the  undertaking;  the 
mode  of  exception  to  sureties;  their  justification 
and  the  method  of  allowance  of  the  bond  by 
the  ludge  or  otherwise. 

The  only  statutory  authority  for  the  require- 
ment of  additional  security  is  contained  in  sec- 
tion 8276,  which,  so  far  as  it  is  material,  reads 
as  follows:  *'At  any  time  after  the  allowance 
of  an  undertaking,  given  pursuant  to  such  an 
order,  the  court,  or  Judge  thereof,  upon  satis- 
factory proof,  by  affidavit,  that  the  sum  speci- 
fied in  the  undertaking  is  insufficient,  or  that 
one  or  more  of  the  sureties  have  died,  or  be- 
come iusolvent,  or  that  his  or  their  circum- 
stances have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  is  in- 
sufficient for  the  security  of  the  defendant, 
must  make  an  ordei  requiring  the  plaintiff  to 
give  an  additional  undertaking.  The  last  four 
sections  api)ly  to  such  an  order,  and  to  the  un- 
dertaking given  pursuant  thereto." 
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We  are  of  the  opinion  that  when  a  deposit  of 
money  has  once  been  made,  the  court  have  no 
authority  to  require  an  nndertakinff;  and 
whether  the  plaintiff  shall  give  an  unaertak- 
ing  in  the  first  instance  depends  solely  upon 
his  election.  If  be  then  makes  a  deposit  the 
court  cannot  afterwards  require  any  further 
undertaking  to  be  given.  The  statute  is  ex- 
plicit and  unambiguous,  and  there  is  no  room 
or  occasion  for  interpretation.  Re  JUiddletawn, 
82  N.  Y.  196. 

To  require  a  plaintiff,  under  this  statute,  to 
file  an  undertaking  after  he  has  made  a  deposit 
would  be  an  exercise  of  the  power  of  le^la- 
tion  and  not  within  the  limits  of  Judicial  au- 
thority. The  grounds  upon  which  additional 
security  may  be  required  relate  solely  to  (he  in- 
cidents of  an  undertaking,  and  not  at  all  to 
those  of  a  deposit.  They  are:  flrsL  that  the 
amount  of  the  undertaking  should  De  insuffi- 
cient; second,  that  the  sureties  have  died  or  be- 
come insolvent;  third,  that  their  circumstances 
have  become  precarious. 

All  of  these  reasons,  except  the  first,  in  their 
nature,  apply  exclusively  to  undertakings;  and 
the  first  is,  by  the  language  of  the  statute,  refer- 
able only  to  an  undertaking.  By  the  express  lan- 
gurtge  of  the  section,  therefore,  the  power  of  the 
court  to  require  additional  security  arises  only 
after  the  allowance  of  an  undertaking,  and  the 
authority  to  require  further  security  is  in  imper* 
ative  terms  confined  to  an  additional  undertak* 
ing,  and  cannot  be  extended  to  the  requirement 
of  a  furtherdeposit  without  adding  material  lan- 
guage to  the  section.  There  is  a  manifest  dis- 
tinction between  a  deposit  and  an  undertaking 
in  respect  to  the  causes  which  may  impair  the 
one  and  leave  the  other  unaffected,  ana  we  are 
not  able  to  say  but  that  those  differences  con- 
trolled the  Lenslature.in  making  the  discrimi- 
nation re  f errea  to. 

The  last  clause  in  the  section  does  not  pur- 
port to  enlarge  the  power  of  the  court  there- 
under, but  simply  provides  that  the  regulations 
of  the  previous  four  sections,  so  far  as  they  are 
applicable,  shall  be  applied  to  the  order  and 
undertaking  authorized  by  section  8276. 

The  argument  that  the  case  is  within  the 
spirit  of  the  provisions  authorizing  additional 
security  to  be  required  is  without  force  when 
there  is  not  onlv  an  absence  of  language  pro- 
viding for  it,  but  the  presence  of  language 
which  by  clear  implication  excludes  it. 

It  was  said  in  People  v.  Woodruff,  82  N.  T*. 
864:  "It  is  always  competent  for  the  Legislature 
to  speak  clearly  and  without  equivocation,  and  it 
is  safer  for  the  Judicial  department  to  follow 
the  plain  intent  and  obvious  meaning  of  ab 
Act,  rather  than  to  speculate  upon  what  might 
have  been  the  views  of  the  Legislature  in  the 
emergency  which  may  have  arisen.  It  is  wiser 
and  safer  to  leave  to  the  legislative  department 
to  supply  a  supposed  or  actual  casus  omissus 
than  attempt  to  do  it  by  judicial  construc- 
tion." 

We  are  therefore  of  the  opinion  that  the  c/r- 
ders  of  the  Oeneral  and  Special  Terms  should 
be  reversed,  and  the  motion  denied,  toith  costs  in 
both  Courts. 

All  concur. 
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Philip  DEOBOLD.  E».  etc,   Be^t: 
Frederick  OPPERMANN,  Jr..  »t  A,  Appt$. 


L  nm  mi«tle«  of  an  admlnlstnitrix  irbo 
bai  obtained  a  decree  dlschar^ng  bar  and  tier 
■uretlee  &i]m  their  bood  VLVi  not  entitled  to  do- 
Uoe  of  s  prooredlOK  to  vacate  auah  deaiee  for 
fraud.  Tbey  ore  prlTles  of  Oie  admlolitracrlz, 
and  preotudsd  from  queotlonlDji  an^  lawful  order 
made  hj  fbn  Burrogate  In  a  proceeding  irhcrela 
■he  la  a  partr.  If  obtained  irlthout  eollutlOD  be- 
tween her  and  the  next  of  Idn  or  <xedlton  of  the 
eatate. 

l.aar«tt««to  whom  nan^  4^  ui  estate 
bms  been  loaned  hy  »b  admlnlstratrlz 
as  a  oondlUon  of  their  beoomiog  iuretiea  for  her, 
to  be  retained  untD  they  ere  dleoharged  fiom  lia- 
bility 6d  the  bond,  are  not  relieved  from  nioh 
liability  br  repaylns  tbe  monejt  after  eiamlniuft 
a  decree  of  the  Burrogate  dlBoharginy  her  and 
them  from  their  liability  on  the  bond,  vhen  such 
deoree  la  tubHOquently  vacated  on  the  sround  of 

{Earl  and  Peekham,  JJ.,  diuent.) 


APPEA.LS  by  liefendanls,  from  Judgments 
of  the  General  Termor  tbe  Snprcme  Coun, 
First  II>epartmeDt,  affliming  Judgrneots  of  the 
Special  Term  Id  fftvor  of  the  plaintiff  in  two 
aclioDH  agaloBt  the  auretiea  oq  the  bond  of  an 
■dmlDistretriz.    Ajprmtd. 

The  facts  and  questions  presented  are  stated 
la  tbe  opiuioD. 

Mr.  Aahbel  P.  Fitch  for  appellaQU. 

Hr.  Geo.  F.  Langbein,  for  reapondeut: 

The  arrangement  or  Bgreement  between  tie 
■urcties  and  the  adminialratris  for  indemnity, 
as  made  in  this  case,  was  void  as  against  pub- 
lic policy. 

PouUnqi  T.  BandaU.  6  Boaw.  28*:  Wilder 


ButterjUld,  SO  How.  Pr.  886;  Seaman  t.  Dur- 
yea,  11  N.  T.  S30:  Biggin*  v.  Healy,  IS  Jones 

&8.  209. 

The  sureties  were  not  innocent  third  paitiea. 

Theotiald,  Principal  and  Burety,  p.  1. 

A  surety  taking  security  from  bis  principal 
loses  fala  privileges  as  surety  and  becomes  a 
trustee  for  the  creditor. 

Ouihing  v.  Qare.  IB  Mass.  W;  Steaart  ». 
Eden,  S  Caines,  121;  14  Am.  Lnw  Rer.  8S9; 
Jone»  V.  QuiTinipiaek  SanJt,  29  Conn.  25; 
Hill  Trustees,  p.  266;  Dvdltfg  v.  Hateley.  40 
Barb.  897;  Hoffman  v.  Uaroa,  22  Wend.  28a; 
Elp  V.  EAle,  2  N.  Y.  606;  Stanleg  v.  Oaglonl, 
1  Huah.  560:  BpraighU  v.  HateUy,  SB  K.  T. 
441 ;  llitntvr  v,  Hudaon  Stor  Iron  <*  Maeh.  Co. 
20  Barb.  498,  494;  Moore  v.  Paine.  12  Wend. 
123;  Clark  v.  MtlrepoHlan  Bank.  8  Duer,  248; 
BrKgt  V.  Eaiier^  63  Barb.  61;  VattaTd  v. 
Hinman,  G  Bosw.  8. 

If  the  sureties  had  a  right  to  have  this  estate 
Id  the  manner  In  which  they  had  It  in  their 
hands,  it  was  their  own  negligence  that  tbey 
gave  it  back  to  the  admiulstratrix. 

PringU  v.  PhiUipt,  6  Sandf.  1S7;  Danforth 
V.  Dort,  4Duer,  101. 

The  suielies  were  never  discharged  from 
liabUity. 

Von  Gerhard  t.  LighU.  18  Abb.  Pr.  101; 
WaU  T.  &iUy,  62  How.  Pr.  851;  Andradt  v. 
Cohen,  82  Hun,  226;  Seil^  v.  Dutenburg,  10 
Jones  &  B.  288. 

As  the  sureties  were  never  ia  law  discharged 
from  liability  it  Is  abauid  to  claim  they  were 
entitled  to  notice  of  motion  to  set  aside  a  fraud- 
ulent orderdisdiarging  them,  aaio  the  making 
of  nhicb  they  were  not  parties,  aod  which  was 
not  made  on  notice  to  them. 

Wetterveltv.  Smith,  2  Duer,  466,  467;  Lee  v. 
Clark,  1  Hill,  56;  Annett  ».  Terry,  85  N.  T, 
260;  T/.ayer  v.  Ciark,  4  Abb.  App.  Dec.  881, 
894;  SeofiOd  v.  ChfireMU,  73  N.  Y.  566.  570. 

Sureties  ate  bound  by  tbe  decree  of  the  sur- 


HoTB.— JiuHdal  ojlecr,  vower  to  dImtM  proceed- 

A  judicial  oIDoflr  Is  neixesarlly  powfrsad  of  the 
power  to  dlamlas  aprooeedlnsortoalloiT  theiame 
Id  hlB  dlBCretlun  to  be  dlscootmued;  and  aiuroiratea' 
courts  poeeees  the  Inotdeotal  powers  conimon  to 
■U  oourtt  or  ludlclal  officers.  Vreedenburiili  v. 
OaU,  R  Falve.  128;  Bearmana  v.  HIU.  i  Tbomp.  ft  a 
OH;  Olmsted  v.  Lodb,  i  Dem.  18.  IT  Abb.  M.  C.  BU. 
See  Pew  v.  HaaUnsa,  1  Barb.  Ch.  1S4:  Skldmore  v- 
Davles,  10  Fat^,  810:  Campbell  v.  Tbatcher,  M 
BarbTlM:  Blpperly  v.  Bauoua.  tiS.Y.IO. 
Poioer  qT  aurrogota  to  vacate  or  ut  atiOt  Oterte  or 

TheM&tuts  i^lvee  power  to  theaun-ogatetoopen, 
vacate,  modify  or  sot  aside,  or  to  enter  ea  of  a  for- 
mer time,  a  decree  or  order  of  Its  court,  or  to  nant 
a  new  bearing  for  other  nonly  dlscoverod  evidence, 
elerlcal  error  or  other  sufflctetit  cause.  Olmsled 
T.  Lonir.  4  Dem.  a,  IT  Abb.  N.  C.  BS4- 

A  turrofrate  poawsees  the  authority  to  open  or  va- 
cate a  decree  whiob  haa  t>een  procured  through 
mlatake,  accident  or  fraud.  Bnlley  v,  Hilton,  14 
Hun.T.  SeeCampbell  V.  Logan.SBradf.ae-.OIbaon 
V.  MartlD,  8  Palpe,  tm. 

It,  through  mlatake  or  iDadvertence,  _ 
tlon  was  ciimmlttod  to  an  iDfant.  the  buiu'buui 
should  revoke  the  appolntmeot.     Be  demeofa 
App.  ^  N.J.  Eg.  610. 

A  surrogate  has  power  to  allow  a  person  who  *■"■■ 
1  „  — II  forpTOtiaif '•'-"' "■"  - 


Uon  have  been  1it»- 

LiLvtng  no  Interest  In   the 
I  public  ad mlPistraCor,  they 


Id  bouml  bu  Jbuil  wcltUment  o) 


When  persons  become  auretlei  npoa  the  bond  of 
in  admlntotiator,  they  mike  themselves  privy  to 
the  prooeedlQgs  agalnat  their  principal,  aod  when 


he,  without  fiaud  o. 


. tualoti,  la  ooncluded.  they 

concluded  also.   Oaaonl  v.  Jerome.  16  N.  T.  SlS: 

Oerould  T.  TVIlBon.  SI  N.  Y.  S68. 

A  surety  who  Is  fully  todannlfled  Is  not  dla- 
chareedby  tbe  release  of  the  principal.  In  sacb 
~ue  the  surety  htmaelf  oocuplea  Uie  or-'" •- 

-         -    ...         U T,^.-.^    g   ^  .    ^ 


"ir- 


Uoore  V.  Falne,  O  Wend,  li 


'tecrce  Is  final  aa  to  the  Indebtedness  of  tba 

Bstace.  and  ttio  oblleatton  of  tbe  executor  to  pay, 
and  tbe  Burettee  cannot  go  tnckofBU<^  Judgment. 
Thayer  v.  Clurk,  4  Abb.  App,  Dec-  8W;*8Bf-*-  """■ 

"---■-  -  ■" ■--    i  Bandf.  11 
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rogate  In  facb  a  case,  becauae  by  their  oontract 
th^  made  themselTea  pri^  to  the  prooeediogs 
agaiD8t  their  principai;  ana  when  the  principal 
Ib  concluded,  the  surety,  in  the  absence  of 
fraud  or  collusion.  Is  concluded  also. 

JkmglaM  v.  Hotoland,  Zi  Wend.  dS\Jaek9on 
T.  Qriiwdd,  4  Hill,  622;  Anwtt  ▼.  Terry,  86 
N.  Y.  256;  BaggaU  v.  BcnUger,  2  Duer,  160; 
Gerouid  t. Wil$on,  81  N.  Y.  (5S»iWettem  N. 
T,  L,  In$.  Oo,  V.  aintan,  66  N.  Y.  831;  Louh 
man  t.  Taie$,  87  N.  Y.  604;  OotUberger  v.  Tay- 
lor, 19  N.  Y.  150;  Gordon  v.  McCarty,  8  Whart 
407;  ChUman  y.  Bean,  1  Abbu  App.  Dec  894; 
Leew.  Clark,  1  Hill,  66. 


\  Ch,  J,,  deliyered  the  opinion  of  the 
court:    • 

This  action  was  brought  by  the  plain  tiff  as 
executor  of  the  estate  of  hb  mother,  Maria 
DcHobold,  to  recoTer  from  the  defendants  as 
sureties  upon  the  bond  of  Louisa  Deobold, 
given  upon  her  appointment  as  administratrix 
of  the  estate  of  her  husband,  Henry  Deobold,  a 
sum  of  money  ordered  by  the  surrogate  to  be 
paid  to  Maria  Deobold  as  mother  and  next  of 
Kin  to  the  intestate,  but  which  the  administra- 
trix refused  or  neglected  to  pay.  The  trial 
court  directed  a  verdict  for  the  plaintiff,  and 
tiie  Judgment  entered  thereon '  was  affirmed 
upon  aopeal.  The  supreme  court  having 
granted  leave  to  appeal  to  this  court,  the  mat- 
ter comes  here  for  review.  The  record  [pre- 
sents the  following  facts,  the  evidence  being 
practically  undisputed: 

Prior  to  January  16, 1880,  Henry  Deobold, 
a  resident  of  the  dity  of  New  York,  died  pos- 
sessed of  personal  property  of  about  the  value 
of  $8,300,  and  leaving  him  surviving  his  widow 
Louisa  Deobold,  his  mother  Maria  Deobold, 
and  brother  Philip  Deobold,  next  of  kin.  On 
that  day  the  Surro^^te  of  New  York  issued 
letters  of  administration  upon  the  estate  to  the 
widow,  Louisa  Deobold,  and  the  defendants 
became  sureties  upon  her  bond  for  the  faithful 
performance  of  her  duties  as  such.  On  De- 
cember 9, 1882,  upon  a  seneral  accounting  be- 
fore the  surrogate  by  the  administratrix,  he 
made  a  decree  finally  adjusting  her  accounts, 
and  discharging  the  administratrix  and  her 
sureties  from  their  bond.  This  decree  pur- 
ported to  have  been  based  upon  a  written 
waiver  of  notice  of  the  settlement  of  the  es- 
tate, signed  bv  Maria  and  Philip  Deobold,  and 
a  written  asugnment  by  them  to  the  adminis- 
tratrix of  all  their  right,  title  and  interest  in  the 
estate  of  the  deceased. 

Proceedings  were  thereafter  begun  by  Maria 
and  Philip,  in  the  surrogate's  court,  on  Janu- 
ary 9,  18^,  to  set  aside  5ie  decree  rendered  on 
final  accounting,  upon  the  ground  that  it  was 
fraudulently  obtained,  and  that  the  assi^ment 
and  waiver  of  citation  were  procured  from 
them  by  the  administratrix  through  fraud  and 
misrepresentation.  Such  procaines  were 
thereupon  had  that  the  surrogate,  on  February 
90, 1883.  made  an  order  vacating,  and  in  all 
leapects  setting  aside,  the  decree,  and  the  de- 
fendants were  fanmediately  thereafter  served 
with  a  copy  of  such  order.-  Subsequently,  up- 
on a  further  accounting,  the  surrogate  made  an 
order  directing  the  a(&inistratrix  to  pay  to 
Maria  Deobold  the  sum  of  $200,  and  she  refus- 
ing to  pay  the  same,  the  surrogate  made  a  fur- 
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ther  order  directing  the  prosecution  of  the  de* 
fendant's  bond  for  the  recovery  of  the  amount 
so  ordered  to  be  paid.  This  suit  was  brought 
in  pursuance  of  the  latter  order. 

it  further  appeared  that,  before  consenting 
to  act  as  sureties  upon  the  bond  of  Louisa  Deo- 
bold, the  defendants  required-  her  to  deposit 
with  them  Uie  entire  proceeds  of  the  estate,  to 
be  retained  until  tiiey  were  discharged  from  li- 
ability upon  the  bond,  and  an  agreement  to 
that  effect  was  made  between  her  and  the  de- 
fendants.  No  security  was  given  to  the  ad* 
ministratrix  for  the  repayment  of  these  moneys 
by  the  defendants,  and  by  the  understandiog 
of  the  paities  they  were  to  pay  interest  there- 
on, ana  were  authorized  to  use  them  in  their 
business  as  brewers.  Under  this  arrangement 
Uie  administratrix,  at  the  time  of  the  execution 
of  the  bond,  deposited  with  the  defendants  the 
sum  of  $8,800,  the  funds  of  the  estate,  which 
they  employed  in  their  business  until  January 
16, 1888,  when  it  was  repaid  by  them,  toc^ether 
with  a  loan  of  $2,900,  and  interest,  to  Louisa 
DeoboldL  This  payment  was  made  bv  the  de- 
fendants after  an  examination  of  the  decree  of 
the  surrogate  of  December  9, 1882,  discharging 
them  from  liability  on  the  bond,  and  after  an 
inspection  of  the  papers  upon  which  such  de> 
cree  was  founded. 

It  did  not  appear  that  the  defendants  had  act> 
ual  notice  of  the  proceedings  previously  insti- 
tuted by  Philip  and  Maria  Deobold  to  set  aside 
such  decree  for  fraud,  or  that  they  were  made 
parties  thereto.  It  further  appeared  that,  in 
actions  instituted  on  behalf  of  Philip  and  Maria 
Deobold  against  the  administratrix  in  the  Court 
of  Common  Pleas  of  New  York,  Judgments 
had  been  obtained  by  the  plaintiffs,  respective- 
ly, vacating  and  setting  aside  the  assignments 
before  referred  to  as  fraudulent  and  void. 

Two  questions  are  presented  by  the  appel- 
lants as  ffrounds  for  the  reversal  of  the  judg- 
ment below,  which  may  be  briefly  stated  as 
follows:  (1)  that  the  surrogate  could  not  rein- 
state the  defendants  in  their  liability  as  sureties 
upon  their  bond  in  proceedings  to  which  they 
were  not  parties;  and  (2)  that  the  agreement  by 
which  they  were  made  the  custodians  of  the 
funds  of  tne  estate  was  binding  and  lawful,  and 
authorized  them  to  retain  them  until  after  the 
discharge  of  such  bond.  As  the  corollary  of 
the  latter  proposition,  it  is  urged  that,  having 
the  right  to  retain  them,  and  having  paid  them 
out  relying  upon  the  assignment,  and  decree 
of  the  surrogate  based  thereon,  the  defendants 
were  relieved  from  the  obligation  of  repaying 
the  same  moneys  in  this  action. 

We  are  of  the  opinion  that  the  claims  of  the 
defendants  are  not  maintainable.  No  question 
is  made  but  that  the  surrogate  had  ample 
power  to  set  aside  his  decree  for  fraud,  and  re- 
quire a  further  accounting,  by  the  administrap 
trix  as  to  the  estate  (section  1,  chap.  859,  Laws 
1870);  but  the  claim  is  that  the  sureties  were 
not  bound  by  the  subsequent  adjudications  of 
the  surrogate,  for  the  reason  thdt  they  did 
not  have  notice  of  the  proceeding.  This  claim 
is  clearly  untenable.  The  decree  discharging 
the  administratrix  and  her  sureties  was,  when 
made,  assailable  by  any  party  thereby  aggrieved 
either  by  motion  to  set  it  aside  or  oy  proceed- 
ings on  appeal.  In  neither  case  was  it  neces- 
sary that  the  sureties  should  have  notice  of  tha 
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proceeding.  The  sureties  are  the  privies  of  the 
administratrix,  and  are  precluded  from  ques- 
tioning any  lawful  order  made  by  the  surro- 
gate in  a  proceeding  wherein  she  is  a  party,  if 
obtained  without  collusion  between  such  ad- 
ministratrix and  the  next  of  kin  or  creditors  of 
the  estate.  Seojkld  v.  Churchill,  72  N.  Y.  565; 
Oerould  v.  WiUori,  81  N.  Y.  583. 

Their  bond  contemplates  that  they  shall  re- 
main sureties  as  long  as  the  surrogate  retains 
Jurisdiction  of  the  proceedings  in  administra- 
tion of  the  estate,  and  has  power  to  make  valid 
orders  therein  affecting  the  property  adminis- 
tered upon. 

Of  course,  the  sureties  would  not  be  bound 
by  an  order  which  the  surrogate  had  no  juris- 
diction to  make;  but  so  long  as  hif>  jurisdiction 
continues  the  liability  of  the  sureties  remains. 
The  very  language  of  the  bond  provides  for 
orders  made  in  proceeding  inter  alios,  and  for 
the  liability  of  the  sureties  for  a  nonperform- 
ance by  the  administrairix  of  any  decree  or 
order  made  by  the  surrogate's  court.  The 
condition  of  the  bond  is  that  liability  shall 
follow  her  infidelity  to  her  trust,  or  disobe- 
dience of  any  lawful  order  or  decree,  when- 
ever made  in  the  proceedings.  It  was,  we 
think,  never  heard  of  in  practice  that  sureties 
on  an  administrator's  bond  should  have  notice 
of  proceedings  in  the  administration  of  an  in- 
testate's estate.  It  could  not  be  claimed  that 
these  sureties  were  entitled  to  notice  of  an  ap- 
peal from  the  surrogate's  decree,  or  that  if  an 
appeal  was  taken  from  a  decree  in  favor  of 
an  administrator,  and  the  decree  should  be  re- 
versed, they  would  not  still  remain  liable  upon 
theiv  bond.  Such  bonds  are  similar  to  those 
given  in  civil  actions  upon  appeals  and  other- 
wise, and  have  always  been  held  to  abide  the 
result  of  the  action. 

The  real  question,  therefore,  is  as  to  the  le- 
gality of  the  arrangement  made  with  the  de- 
fendants in  respect  to  the  custody  and  use  of 
the  funds  of  the  estate  during  the  pendency  of 
proceedings  in  administration,  and  the  effect  of 
the  repayment  of  such  moneys  by  the  defend- 
ants to  the  administratrix  under  the  circum- 
stances disclosed  in  the  case. 

We  are  of  the  opinion  that  any  employment  of 
trust  funds  for  the  individual  benefit  of  a  trus- 
tee is  forbidden  by  the  rules  of  equity,  and  con- 
stitutes a  cUtastavit  authorizing  the  removal  of 
the  trustee,  and  the  reclamation  of  such  funds 
from  anyone  receiving  them  with  knowledge 
of  their  character.  The  employment  and  use 
of  such  moneys  by  executors,  administrators 
and  other  trustees,  during  the  continuance  of 
the  trust,  has  been  from  the  earliest  times  the 
subject  of  frequent  consideration  by  the  courts, 
and  their  decisions  have  displayed  a  uniform 
tendency  towards  that  mode  of  use  which 
should  afford  the  greatest  security  to  the  fund. 
Their  employment  by  the  trustees  in  trade,  or 
as  loans  to  persons  engaged  in  such  business, 
or  in  the  prosecution  of  mercantile,  commer- 
cial and  manufacturing  enterprises  or  specula- 
tive adventures,  has  been  uniformly  condemned 
as  illegal,  and  as  constituting  a  devastavit  of 
the  estate.  Wilmerding  v.  McKesson,  108  N. 
Y.  336,  4  Cent.  Rep.  526;  King  v.  Talbot,  40 
N.  Y.  90;  Fellows  v.  Lonm/ar,  91  N.  Y.  S24; 
Wetmore  v.  Porter,  92  N.  Y.  76 
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So,  too,  it  is  the  uniform  doctrine  of  the 
cases  that  trust  funds  so  invested  by  the  trus- 
tees in  the  hands  of  third  persons,  having 
knowledge  of  their  trust  character,  still  remalD 
impressed  with  the  obligation  of  the  trust  in 
the  hands  of  the  holder,  and  are  subject  to  be 
reclaimed  bv  suit  In  the  name  of  their  trustees, 
or  in  that  of  the  beneficiaries  of  the  trust,  and 
restored  to  the  trust  fund.  Wilmerding  v.  Mc- 
Kesson, svmra;  Wetmore  v.  Porter,  supra; 
Rogers  v.  Squires ,  93  N.  Y.  50;  iMrk  v.  Hough- 
am,  2  Bam.  &  C.  149;  2  Perrv,  Trusts,  §s5  828- 
882;  2  Wms.  Exrs.  801;  Field  v.  Sehiejfelin,  7 
Johns.  Oh.  150. 

Neither  can  the  transferee  of  such  fund  pro- 
tect himself  from  an  action  brought  by  the 
trustee  to  reclaim  them,  by  showing  that  such 
trustee  was  a  legatee  under  the  will  as  bext  of 
kin  to  an  intestate,  and  thus  entitled  to  an  in- 
terest in  the  fund.    2  Perry,  Trusts,  §  811. 

Such  interest  can  become  a  legal  right  in  any 
part  of  such  fund  only  after  administration  has 
beeii  had  and  the  decree  of  the  court  has  pro- 
vided for  division  and  distribution  according  to 
the  rules  regulating  such  proceedings.  We 
conceive  it  to  be  beyond  the  power  of  an  exec- 
utor or  administrator  to  bind  the  estate  they 
represent  to  any  use  of  its  funds,  bv  contract 
with  third  persons  having  knowledge  of  the 
character  of  the  property  transferred,  except  in 
the  ordinary  and  usual  course  of  administration 
of  the  trust,  and  in  furtherance  of  its  objects. 
The  bond  in  question  was  executed  for  the 
sole  purpose  of  securing  the  persons  interested 
in  the  property  the  administratrix  was  about  to 
receive,  from  any  loss  which  they  might  sus- 
tain through  her  misconduct  or  dishonesty;  and 
the  defendants  were  well  aware  of  the  charac- 
ter of  the  transaction.  The  defendants  there- 
by contracted  to  become  sureties  for  the  faith- 
ful performance  by  her  of  her  duties  as  such 
administratrix,  and  the  beneficiaries  of  the  es- 
tate thereupon  became,  under  the  theory  of  the 
law,  entitled,  not  only  to  the  security  i^orded 
by' the  bond,  but  also  to  that  of  the  funds  of 
the  estate  remaining  in  the  hands  of  the  admin- 
istratrix. If  this  transaction  is  sanctioned,  one 
of  the  securities  that  the  law  provides  to  such 
persons  is  entirely  destroyed,  and  the  funds  of 
the  estate  are  mercred  in  the  personal  responsi- 
bility of  the  sureties  alone,  subject  to  the  haz- 
ard and  casualties  which  frequently  attend 
persons  engaged  in  trade. 

Estates  in  the  hands  of  administrators  are  al- 
ways supposed  to  be  under  the  immediate  oon 
trol  of  the  surrogate's  court,  and  subject  from 
day  to  day  to  such  orders  as  it  may  make  in 
relation  thereto.  It  would  be  contrary  to  the 
policy  of  the  law  to  allow  an  administrator,  at 
the  outset  of  his  administration,  by  contract, 
to  place  the  funds  of  the  estate  beyond  the  reach 
of  the  court,  and  irreclaimable  until  after  all 
the  duties  of  administration  have  been  per- 
formed by  the  administrator.  It  would  cer- 
tainly be  no  excuse  to  an  administrator,  for 
disobedience  to  an  order  of  the  surrogate  as  to 
the  disposition  of  any  portion  of  the  estate,  to 
allege  that  it  was  impossible  for  him  to  obey 
because  he  had  placed  its  funds  out  of  his  pos- 
session. Neither  would  it  be  any  defense 
to  a  third  person,  in  an  action  by  anyone  hav- 
ing authority  to  reoovoj:  possession  of  iucb 
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funds,  to  plead  that  he  held  them  by  yirtue  of 
a  oontract  with  a  former  trustee,  entered  into 
with  him  as  such  trustee. 

We  think  this  proposition  was  decided  in 
P&uUneifT.  Randaa,  9  Bosw.  d86.  There  the 
general  guardian  of  an  infant  sued  the  defend- 
ant for  moneys  collected  by  such  defendant, 
belonging  to  the  estate  of  the  infant,  under  a 

Sower  of  attorney  from  the  euardian.  The 
efense  set  up  was  that  he  held  the  money  by 
virtue  of  a  contract  with  the  guardian  to  so  hold 
it  as  security  for  his  obligation  upon  the  guard- 
ian's bond,  and  that  the  guardian  was  msolv- 
ent.  The  court  held  that  the  facts  pleaded 
constituted  no  defense,  and  that  the  contract 
was  void  upon  considerations  of  i>ublic  policy, 
and  a  fraud  upon  the  statute  requiring  security 
for  the  due  performance  by  the  guardian  of  his 
duties  as  such.  We  can  see  no  material  dis- 
tinction between  that  case  and  the  case  at  bar, 
and  approve  of  the  reasons  therein  alleged  for 
the  decision.  The  case  of  Wilder  y.  Butter- 
field,  60  How.  Pr.  885,  is  to  a  similar  effect. 

But  it  is  claimed  that  the  surrender,  after  the 
decree  canceUng  the  administratrix's  bond,  of 
the  funds  of  the  «state  held  by  the  defendants 
to  the  administratrix,  operates  as  a  defense  to 
this  action.  The  principle  upon  which  the  ap- 
I>ellants  make  this  point  is  not  very  clearly  pre- 
sented in  their  points,  and  we  are  unable  to  see 
the  exact  theory  upon  which  it  is  based.  They 
do  not  claim  that  the  plaintiff  Ib  estopped  from 
alleging  the  invalidity  of  the  assignment,  or  of 
the  decree  upon  the  faith  of  wnich  the  pay- 
ment was  made.  Thev  claim,  however,  that 
"Of  two  innocent  parties  thut  one  must  suffer 
who  puts  it  in  the  power  of  the  third  person  to 
do  the  act  which  caused  the  injury."  This 
contention  is  probably  based  upon  the  familiar 
maxim  tliat  *' When  one  of  two  innocent  par- 
tics  must  sustain  a  loss  from  the  fraud  of  a 
third,  such  loss  shall  fall  upon  the  one,  if 
eitJ^er,  whose  act  has  enabled  such  fraud  to  be 
committed."  8  Abb.  N.  Y.  Dig.  "Maxims," 
84,  and  volume  4,  "Maxims,"  882.  This  maxim 
has  been  applied  and  illustrated  in  numerous 
cases  in  this  State,  among  which  are  the  fol- 
lowing: SpraighU  v.  Hawley,  39  N.  Y.  441; 
Moore  v.  Metropolitan  Nat  Bank,  55  N.  Y.  41; 
Orinoold  v.  llaven,  25  N.  Y.  595;  Eicfiange 
Bomk  Y.  Monteaih,  26  N.  Y.  505;  San^ford  v. 
Hdn^,  28  Wend.  268;  Boot  v.  French,  18 
Wend.  572;  VotyrhisT,  Oltneiead,  66  N.  Y.  116. 
These  cases  generally  relate  to  the  authority 
of  agents  whose  right  to  deal  with  the  property 
of  their  principals  was  in  dispute,  ana  the 
maxim  has  been  applied  bv  reason  of  various 
peculiar  circumstances  which  were  deemed 
sufSclent  to  preclude  the  principal  from  avail- 
ing himself  of  the  agent  s  want  of  actual  au- 
thority; but  the  general  principle  involved  has 
been  applied  in  many  cases  where  a  loss  has 
followed  from  the  negligence  of  one  party 
which  enabled  a  fraud  to  be  committed  upon 
another. 

We  are  of  the  opinion  that  the  maxim  has  no 
application  to  the  case  in  hand,  for  the  reason 
that  no  actionable  fraud  has  been  shown  to 
have  been  committed  upon  the  defendants  in 
this  transaction,  nor  has  any  loss  accrued  to 
them  in  consequence  of  the  surrender  of  the 
money  referred  to.  It  is  probably  true  that 
the  defendants  would  not  have  surrendered  to 
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the  administratrix  the  funds  of  the  estate  In 
their  possession,  or  have  repaid  to  her  the  debt 
which  thev  owed  her,  except  for  tiie  decree 
produced  for  their  inspection;  but  it  is  also 
very  clear  that  thev  had  no  right  to  retain  such 
funds  by  virtue  of  their  contract  with  the  ad- 
minlBtratrix,  and  there  was  no  intention  to 
commit  a  fraud  upon  them  by  the  administra- 
trix in  obtaining  possession  of  property  to 
which  she  was  legally  entitled.  She  was  en- 
titled to  the  repayment  of  her  loan  as  a  matter 
of  course,  for  she  held  a  promissory  note  there- 
for payable  on  demand,  and  no  possible  de- 
fense could  be  made  against  its  collection. 
Neither,  as  we  have  seen,  could  the?  have  re- 
sisted a  claim  made  by  her  or  others  for  the  rec- 
lamation of  the  money  of  the  estate.  They 
have  done  nothing,  therefore,  in  consequence 
of  the  decree,  except  what  they  were  undei 
legal  obligation  to  do,  and  have  therefore  suf- 
f^ed  no  legal  loss  or  injury  from  the  transac- 
tion. •     • 

The  surrender  of  the  property  in  question 
would  not  even  have  furnished  a  good  consid- 
eration for  a  promise  made  by  the  administra- 
trix,    Vandej^ilt  v.  Sehreyer,  91  N.  Y.  892. 

It  is  of  the  very  essence  of  an  action  of  fraud 
or  deceit  that  the  same  should  be  accompanied 
by  damage,  and  neither  <?amnt/m  abeqve  imuria 
nor  injuria  absque  damno  by  itself  establishes 
a  good  cause  of  action.  Hutehinsv.  Butehine, 
7  Hill,  104;  Michigan  v.  Phcmix  Bank,  88  N. 
Y.  9. 

Neither  can  a  party  claim  to  have  been  de- 
frauded who  has  been  induced  by  artifice  to  do 
that  which  the  law  would  have  otherwise  com 
pel  led  him  to_perform.  Thompson  v.  Menck, 
•41  N.  Y.  [2  K!eye8l82;  Btary  v.  Conger,  86  N. 
Y.  678;  BandaU  v.  Hazdton,  12  Allen,  412. 

The  defendants  may  possibly  lose  the  moner 
which  thev  pay  in  satisfaction  of  their  bona; 
but  this  will  result  from  their  contract,  and  the 
confidence  reposed  by  them  in  their  principal, 
and  not  at  all  from  the  surrender  of  the  prop- 
erty held  by  them.  It  is  not  probable,  how- 
ever, that  they  will  lose  anything,  as,  for  all 
that  appears,  their  principal  is  perfectly  re- 
sponsible, and  liable  to  indemnify  them  for  any 
sums  tiiey  may  be  obliged  to  pay  on  her  ao> 
count.  It  affirmatively  appears  that  in  Jan- 
uary, 1888,  she  not  only  had  in  her  possession 
all  the  funds  of  the  estate,  but  also  the  addi- 
tional sum  of  upwards  of  $8,000,  the  result  of 
her  own  savings  during  the  preceding  two  or 
three  years,  and  being  an  amount  largely  ex- 
ceeding the  liability  of  the  defendants  on  their 
bond. 

The  main  question  in  the  case  really  seema 
to  be,  Who  shall  pursue  the  administratrix  for 
the  moneys  of  the  estate  improperly  retained 
by  her?  We  think  it  is  the  dutv  of  the  defend- 
ants, as  the  object  of  their  bond  was  to  relieve 
the  next  of  kin  from  the  necessity  of  resorting 
to  the  personal  liability  of  a  dishonest,  negli- 
gent or  absconding  aaministrator.  We  are 
further  of  the  opinion  that  the  defendants  are 
precluded  from  the  benefit  of  the  principle 
contained  in  the  maxim  by  reason  of  the  obli- 

Sitions  of  their  bond.    They  are  the  privies  of 
eir  principal,  and  the  guarantors  of  her  fidel- 
ity in  the  administration  of  her  trust. 

The  decree  under  which  the  defendants 
claim  discharge  from  liability  was  procured  by 
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a  fraud  pracdoed  upon  the  murogate  throu^ 
the  presentatioxi  of  papers  fraudulently  ob- 
tained and  used  by  her.  It  was  against  the 
perpetration  of  such  frauds  that  the  defendants' 
Dond  was  intended  to  protect  the  beneficiaries  of 
the  estate.  The  defendants  had  covenanted  that 
the  administratrix  should  faithfully  execute 
the  trust  reposed  in  her,  and  obey  all  lawful  de- 
crees and  orders  of  the  surrogate's  court 
When  she  obtained,  through  fraud,  the  order 
of  the  surrogate  awarding  the  moneys  of  the 
estate  to  her,  and  canceling  her  liond,  she 
violated  the  obligations  of  her  trust,  and  the 
defendants  became  liable  for  the  damages 
flowing  from  such  breach  of  duty. 

That  the  defendants  were  deceived  by  the 
administratrix '  constituted  no  protection  to 
them,  for  they  had  guarantied  that  she  should 
deceive  nobody  in  the  administration  of  her 
trust.  The  liability  of  the  sureties  is  coexten- 
dve  with  that  of  the  administratrix,  and  em- 
braces the  performance  of  every  duty  she  is 
called  upon  to  perform  in  the  course  of  admin- 
istration. It  is  quite  absurd  to  say  that  the 
very  fact  which  creates  a  cause  of  action  against 
the  sureties  should  also  operate  as  a  defense  to 
them.  They  cannot  stand  as  innocent  parties 
in  relation  to  an  ad  which  they  have  covenant- 
ed to  the  plaintiff,  and  all  others  interested, 
should  never  be  performed,  and  they  have  sus- 
tained no  legal  loss  when  subjected  to  a  liability 
which  they  agreed  to  assume  in  the  event 
which  is  now  alleged  as  the  cause  of  their  mis- 
fortune. We  are  therefore  of  the  opinion  that 
the  Judgments  bdow  ehauld  be  aJfkfMd,  mth 
eoete. 

The  decision  in  action  'No.  3,  between  the 
same  parties,  is  necessarily  controlled  by  the 
determination  in  action  No.  1,  and  the  judg- 
ment in  that  case  must  therefore  also  be  lu- 
firmed,  with  costs. 

All  concur,  except  Earl  and  PeeUuun* 
JJ,,  dissenting. 


Ck>melia  A.  BEYERIDOE,  as  Executrix,  etc., 

Appt, 

V. 

NEW  YORK  ELEVATED  R  CO.  et  al., 

Beepte, 

L  A  Judf^ent  deelartng  a  tripartite 
agreement  between  t£ree  eorpora- 
tlone  to  be  ▼oid  as  to  one  of  them,  rendered 
In  an  action  by  that  one  against  the  other  two.  Is 
not  res  iudieata  upon  any  question  arising  be- 
tween one  of  the  defendant  oorporations  and  Uie 
stockholders  of  the  other,  or  as  to  the  attitude  of 
one  of  the  defendant  oorporations  towards  its 
own  stookholders. 

t.  The  power  oonfteredbgr  the  New  Tork 
Act  of  1889  upon  a  railroad  oorporation  to 
contract  with  another  for  the  use  of  their  respeot- 
lye  roads  in  such  manner  as  the  contract  may 
prescribe  Involves  the  power  to  make  a  lease  for 
a  term  of  years. 

IL  A  gnaraaty  hy  one  corporation,  on  a  lease  of 
the  road  of  another,  of  an  annual  dividend  of  10 
per  cent  on  the  capital  stock  of  the  lessor  com- 
pany creates  no  privity  between  the  lessee  com- 
pany and  the  stockholders  of  the  other;  and  a 
statement  printed  on  the  certificates  of  stock  to 
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the  effect  that  such  dividend  is  goarantted,  pur* 
porting  only  to  be  a  statement  of  a  fact  having 
reference  to  an  agreement  between  the  oompe 
nles,  which  statement  is  not  signed  by  the  Ibsbop 
company,  does  not  constitute  any  contract  with 
the  stockholders. 

i*  An  agreement  bgr  thedireetors  of  a  cor- 
poration, made  in  good  faith,  and  with  apparent 
reasons  to  reduce  the  amount  of  moneys  payatde 
under  a  lease  of  their  corporation,  is  not  In  exoeea 
of  their  power  or  voidable  at  the  instance  of  the 
stockholders,  especially  where  nearly  nine  tent|^ 
of  them  have  acquiesced,  and  given  practlcsl  ef- 
fect to  the  agreement. 

ft.  Where  a  tripartite  agreement  between 
three  corporattons  has  been  neld  invalid  as  to  one 
of  them,  an  Action  to  sever  the  contractual  rela- 
tions is  within  the  honest  discretion  of  the  direct- 
on  of  the  other  companies. 

(January  16, 1889.) 

APPEAL  by  plaintifF,  from  a  Judgment  of 
tibe  (General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Swings  Special  Ternuin  favor  of  defendants 
in  an  action  to  compel  the  transfer  of  certain 
stock  and  the  payment  of  certain  dividends,  and 
to  set  aside  certain  instruments.    Afflrmed. 

The  material  facts  are  fully  set  out  in  the 
opinion. 

Mr.  William  H*  Arnonac,  for  appellant: 

The  contract  was  in  effect  a  disposition  of  all 
the  property  of  the  New  York  Company,  and 
was  void. 

Abbot  Y.  Am.  Bard  Rubber  Oo.  88  Barb.  582; 
mack  V.  Del.  <ft  B,  Canal  Oo.  24  K  J.  Eq.  455; 
Oopelandy.  Oitizene  Gom- Light  Co.  61  Barb.  60. 

Such  a  contract  was  ultra  viree,  and  needed 
the  ratification  of  the  stockholders  to  give  it 


Omaha  Ebta  Go.  w.Wade,  97  U.  S.  18  (24  L. 
ed.  917};  Zabriskie  v.  BarJceneaek  dk  N  Y.  R. 
Co.  18  N.  J.  Eq.  188;  LaumanY.  Lebanon  Val^ 
Imf  R.Oo.^  Fa.  46;  Ertfin  v.  Oregon  R.  db 
Jvae.  Co.  28  Blatchf.  517,  525;  Hayev.  Ottawa, 
0.  dk  F.  B.  V.  R  Ca.^lUl  422;  Chicago  Qa» 
Light  db  C.  Co.  v.  Peopt^e  Gae  Light  dk  C.  Co. 
11  West.  Rep.  68,  121  HI.  580;  Cflearwater  v. 
Meredith,  68  XT.  S.  1  Wall.  25  (17  L.  ed.  604); 
Nugent  y.  Putnam  Co.  8  Biss.  105;  8.  0.  8d 
U.  S.  10  Wall.  241  (22  L.  ed.  88);  MeMah4inY. 
Morrison,  16  Ind.  172;  Mowrey  v.  Indian€ipefi» 
dt  C.  B.  Oo.  4  Biss.  78;  Green's  Brice,  Ultra 
Vires.  2d  ed.  682,  688;  Beman  v.  Bufford,  1 
Sim.  N.  S.  560,  20  L.  J.  Ch.  587;  8hreu>tbury 
db  B.  B.  Co.  V.  London  dbN.  W.B.  Co.  4l>eG. 
M.  &  G.  115,  22  L.  J.  Ch.  682. 

The  contract  was  made  bv  the  Metropolitaa 
in  the  interest  and  for  the  benefit  of  the  per* 
sons  who,  upon  the  faith  of  it,  would  be  in* 
duced  to  (take  and  pay  for  its  stock  and  be* 
come  shareholders.  In  such  cases  the  contract 
inures  to  the  benefit  of  the  real  parties  in  inter- 
est who  are  certainly  not  the  directors,  not  the 
corporation,  as  an  artificial  person,  but  the 
holders  of  the  stock  who  have  invested  with  a 
view  to  dividends,  and  whose  rights  the  direct- 
ors are  supposed  to  care  for. 

Metropolitan  Eleeated  B.  Oo.  y.  Manhattan 
B.  Co.  14  Abb.  N.  C.  182;  Lawrence  y.  Em.  20 
N.  Y.  268;  Band  y.  Kennedy,  88  N.  Y.  149; 
Burr  V.  Beers,  24  N.  Y.  178;  Ihorp  v.  Keokuk 
Goal  Co.  48  N.  Y.  258;  CampbeU  y.  amith,  71 
N.  Y.  26;  Boardman  y.  Lake  Share  SM.8.R, 
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Oo.  84  N.  Y.  157;  Prouty  v.  Lake  Shore  A  M. 
8.  B.  Co.  85  N.  Y.  273;  Clark  ▼.  Lake  Short  A 
Jf.  B.  B.  Co.  U  N.  Y.  217;  March  ▼.  Eastern 
B.Co.4&^.  H.  616. 

There  can  be  sach  a  condition  of  things  as 
will  justify  a  conrt  of  eqaity  in  compelling  di- 
rectors to  declare  a  diyiaend  contrai^  to  their 
Judgment. 

Bser9  Y.  Bridgeport  Spring  Co.  42  Conn.  17; 
ScoU  y.  Eagle  Fire  Co.  7  Paige,  198:  Brovm  y. 
Buffalo,  N,  T.dRR  Co.  27  Hun,  842. 

Whenever  money  which  ought  to  haye  been 
divided  among  the  stockholders  lias  been  with- 
held, and  whenever  there  is  a  clear  abuse  of 
power  on  the  part  of  the  corporate  management, 
and  a  refusal  to  declare  a  dividend  that  ought 
to  be  declared,  a  court  of  equity  will,  at  the  in- 
stance of  any  shareholder,  compel  the  proper 
authorities  to  declare  and  pay  the  dividend. 

Stevene  v.  South  Devon  B.  Co.  9  Hare,  818; 
Brown  v.  Buffalo,  JVl  T.  <&  E.  R  Co.  27  Hun, 
842;  Bobinson  v.  Smith,  8  Paige,  222;  Seott  v. 
Eagle  Fire  Co.  7  Paige,  198;  mate  v.  Bank  of 
La.  6  La.  745;  PraU  v.  Pratt,  88  Oonn.  446; 
Beere  v.  Bridgeport  Spring  Co.  42  Conn.  17. 

Meesn  Luke  A.  Lockwood  and  E*  B*  & 
C*  P.  CowleSt  also  for  appellant: 

The  Manhattan  Company  agreed  to  make  the 
annual  pavment  of  $650,000  as  a  dividend  on 
the  capital  stock  of  the  New  York  Company, 
and  for  such  purpose  the  New  York  Company 
agreed  to  receive  the  sum. 

Dividends  are  the  property  of  the  stockhold- 
ers. 

Taylor,  Private  Corporations,  §  668;  Le  Boy 
v.  Globe  Ins.  Co.  2  Edw.  Ch.  657;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  90;  Be  Le  Blane,  14 
Hun,  8,  affirmed  in  75  N.  Y.  598.  Sec  Board- 
man  V.  Lake  Shore  <fc  M.  S.  B.  Co.  84  N.  Y.  157; 
Van  Dyeky.  MeQuade,  86  N.  Y.  88. 

An  a^ement  made  by  one  corporation  to 
pay  dividends  on  the  capital  stock  of  another 
corporation  when  ratified  by  the  stockholders 
of  that  corporation,  is  a  contract  made  for  the 
benefit  of  the  individual  stockholders,  the  per- 
formance of  which  may  be  enforced  by  them. 

See  Vrooman  v.  Turner,  69  N.  Y.  280;  Hand 
v.  Kennedy,  88  N.  Y.  149;  Little  v.  Banks,  85 
N.  Y.  258;  lodd  v.  Weber,  95  N.  Y.  181. 

Where  a  statement  is  made  for  the  pur- 
pose of  inducing  a  person  to  act  upon  the  faith 
of  the  representations,and  such  person  does  rely 
upon  the  representations,  the  purt^  making  the 
statement  is  estopped  from  denying  the  truth 
or  effect  of  the  same. 

See  Piekard  v.  Sears,  6  Ad.  &  £1.  469;  Wei- 
land  Canal  Co.  v.  Hathaway,  8  Wend.  480; 
Desell  V.  CdOX,  8  Hill,  215;  Plumb  v.  Cattarau- 
gvs  Co.  Mut.  Ins.  Co.  18  N.  Y.  892;  Br<ywn  v. 
Bowen,  80  N.  Y.  519;  Blair  v.  Wait,  69  N.  Y. 
118. 

Messrs.  Jnlien  T*  Davies  and  Charles  A. 
Gardiner,  for  respondents: 

The  contract  of  guaranty,  stamped  upon  the 
certificates  of  stock  of  the  New  York  Company, 
was  a  contract  between  the  Manhattan  and  the 
New  York  Companies  solely,  to  which  the 
stockholders  were  not  parties  or  privies,  and 
upon  which  the  plaintiff  can  have  no  right  of 
action  against  either  the  Manhattan  Company 
or  the  New  York  Company.        ' 

See  Harkness  v.  Manhattan  B.  Co.  22  Jones 
&  S.  174;  People  v.  Metropolitan  Elevated  B.  Co. 
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26  Hun,  82;  Flagg  v.  Manhattan  R  Co.  10  Fed. 
Bep.  418. 

The  plaintiff  can  maintain  no  action  against 
the  New  York  Company  for  dividends  on  his- 
stock,  because  he  has  no  contract  for  dividends* 
with  said  company. 

WiUiama  v.  Western  U.  Teleg.  Co.  98  N.  Y. 
162;  Luting  v.  Atlantic  Mut.  Ins.  Co.  45  Barb. 
510:  Karnes  v.  Bochester  db  Q,  V.  B.  Co.  4  Abb. 
Pr.  N.  S.  107;  Barry  y.  Merchants  Exchange  Co. 
1  Sandf.  Ch.  280;  EUy  v.  Spxague,  1  Clarke,  Ch« 
851;  2  Waterman,  Corp.  149  and  note  1. 

As  matter  of  law,  the  will  of  a  majority  of 
stockholders  governs  in  all  acts  and  proceedings 
within  the  limits  of  the  Act  of  incorporation. 
Everyone  who  becomes  a  stockholder  assents- 
beforeband  to  all  measures  that  shall  be  sanc- 
tioned by  a  majority;  each  stockholder  tacitlv 
agrees  to  subject  his  individual  will  to  the  tnvX 
of  the  body. 

East  Tenn.  db  V.  B.  Co.  v.  Qammon,  5  8need» 
567;  Durfee  v.  Cld  Colony  db  F.  B.  B.  Co.  5  Al- 
len, 230;  Bill  v.  Western  U.  Teleg.  Co.  16  Fed. 
Rep.  19.  See  also  Wallace  v.  Long  Island  B. 
Co.  12  Hun,  468;  Faulds  v.  Tales,  57  lU.  416;. 
Dudley  v.  Kentucky  High  School,  9  Bush,  578; 
Si.  Marias  Church  Case,  7  Serg.  &R.  517;  Kean 
v.  Johnson,  9  N.  J.  Eq.  401;  People  v.  Albany 
db  S.  B.  Co.  55  Barb.  844. 

Chapter  218  of  the  Laws  of  1889  has  been, 
repeatedly  held  to  give  authority  for  the  leas- 
ing of  the  property  of  one  raUroad  corporation 
to  another* 

Fisher  v.  New  Ytyrk  Cent.  dbH.B.R  Co.  46 
N.  Y.  644;  Woodruff  v.  Erie  B.  Co.  93  N.  Y. 
609;  Flagg  v.  Manliattan  R  Co.  supra. 

Gray*  J,,  delivered  the  opinion  of  the- 
court: 

The  plauitifTs  testator,  in  March,  1882,  was 
the  owner  and  holder  of  a  certificate  for  100^ 
shares  of  the  capital  stock  of  the  defendant  the 
New  York  Elevated  Railroad  Company,  on  the 
margin  of  which  were  engraved  the  following 
words:  "The  Manhattan  Railway  Company, 
for  value  received,  has  agreed  to  pay  to  the  New 
York  Elevated  Railway  Company  an  amount 
equal  to  10  per  cent  per  annum  on  the  capital 
stock  of  the  latter  company  —  that  is,  on 
$6,500,000  —  payable  quarterly,  commencing 
January  1, 1880."  There  was  no  signature  to- 
this  marginal  writing. 

The  certificate  of  stock  was  issued  in  the 
name  of  S.  T.  Russell  &  Co.,  and  the  plain tiffa 
testator  acquired  its  possession  under  an  assign- 
ment, in  blank  as  to  names,  etc.,  printed  in  the 
usual  form  upon  its  back,  and  siened  bv  S.  T. 
Russell  &  Co.  Testator,  in  Jmj,  1884,  com- 
menced this  action,  and  he  seeks  therein  to  ob- 
tain a  judgment— y?r«^,  that  the  New  York 
Elevated  I&ilway  Company  be  compelled  to- 
transfer  the  stock  on  its  liooks,  and  to  issue  in 
its  place  to  him  a  new  certificate,  upon  which 
should  be  the  same  words  as  were  upon  the 
mar^n  of  the  old  certificate;  second,  that  the 
Manhattan  Railway  Company  be  compelled  to- 
pay  to  the  said  New  York  Company  an  amoimt 
equal  to  10  per  cent  per  annum  on  the  capital 
stock  of  the  latter  company  from  July  1, 1881, 
to  July  1, 1^84;  and  third,  thaf  out  of  such  pay- 
ment ihe  New  York  Company  be  compelled  to- 
pav  him  $8,250,  "being  thirteen  dividends,  of 
$250  each,  for  the  several  quarters  commencing: 
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July  1, 1881.  to  and  iDcluding  the  quarter  end- 
ing July  1,  i884,  together  with  the  interest  on 
the  several  quarters/' 

In  order  to  better  understand  the  nature  of 
this  claim,  and  the  grounds  upon  which  are 
based  our  conclusions  with  respect  to  it,  some 
review  of  the  principal  facts  and  corporate 
transactions  of  these  two  companies,  as  they 
appear  from  the  record  before  us,  is  necessary. 

Though  the  legal  questions  presented  are 
grave,  and  of  considerable  importance  as  to  the 
parties  defendant,  they  are  within  a  compara- 
tively narrow  compass.  In  May,  1879,  the  de- 
fendants, the  New  York  and  the  Manhattan 
Railway  Companies  united  with  the  Metropol- 
itan Elevated  Railway  Company  in  the  execu- 
tion of  a  tripartite  agreement,  by  the  terms  of 
which  the  New  York  and  Metropolitan  Com- 
panies were  to  lease  their  railways  and  appur- 
tenant properties  and  franchises  to  the  Manhat- 
tan Company  for  a  term  of  999  years. 

There  was  reserved  in  that  agreement,  as  to 
each  of  the  lessor  companies,  the  obligation  of 
discharging  certain  liabilities  incurred  by,  or 
possibly  accruing  to,  them,  and  of  meeting  tHi 
claims,  in  action  or  otherwise,  existing  against 
them  on  January  81,  1879.  On  its  part,  the 
lessee  company  assumed  certain  liabilities  of 
the  lessors,  agreed  to  pay  an  equal  amount  of 
first  mortgage  bonds  of  each  company,  and  to 
do  various  other  thinss  expressed  therein,  or  in 
the  annexed  form  of  lease;  but  with  its  other 
provisions  we  are  not  particularly  concerned. 

In  accordance  with  this  agreement  the  New 
York  Company  executed  the  lease,  in  a  form 
described  m  the  tripartite  agreement,  to  the 
Manhattan  Company,  in  May,  1879.  By  its 
provisions  the  Manhattan  Company  agreed  to 
pay  a  fixed  sum  of  $10,000  a  year,  semi-annu- 
ally, and  by  the  following  article  "Guarantied  to 
the  New  York  Company  an  annual  dividend  of 
10  per  cent  on  the  capital  stock  of  the  New  York 
Companv,  to  the  amount  of  $6,600,000;  that  is 
to  say,  the  Manhattan  Company  will  each  and 
every  year  during  the  term  hereby  granted,  be- 
ginning with  the  first  day  of  October,  1879,  pay 
to  the  New  York  Company  $650,000,  free  from 
all  taxes,  in  equal  quarter  yearly  payments  of 
$162,600  each;  and  the  Manhattan  Company 
will,  from  time  to  time,  execute,  in  proper  form« 
a  guaranty  to  the  above  effect,  printed  or  en- 
graved upon  the  certificates  of  stock  of  the 
New  York  Companv;  and;  as  such  stock  cer- 
tificates are  surrendered  for  cancellation  and 
reissue,  will,  from  time  to  time,  upon  request 
of  the  holder,  renew  such  guaranty  upon  all 
reissued  certificates."  By  a  subsequent  article 
Chat  company  further  agreed,  *'in  addition  to 
the  rental  hereinbefore  provided,"  to  pay  the 
taxes,  etc.,  which  might  be  imposed  on  the  les- 
sor company. 

A  similar  lease  was  executed  by  the  Metro- 
politan Company  of  its  railroad  and  appurte- 
nant propertv  to  the  Manhattan  Company. 

In  July,  1881,  the  Manhattan  Company  made 
default  in  the  payments  called  for  by  the  leases, 
and  the  Attomey-Gkneral  of  the  State  instituted 
an  action  in  the  name  of  the  People  to  obtain 
a  decree  for  the  dissolution  of  the  corporation, 
on  the  ground  of  its  insolvencv,  among  others; 
and  other  actions  were  brought,  prior  to  that 
date,  by  bondholders  of  the  lessor  companies 
for  certain  equitable  relief,  which  also  were 
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based  on  such  insolvency.  The  net  earnings 
from  the  operation  of  the  leased  roads  had  not 
amounted  to  what  had  been  expected,  as  the 
result  of  their  beih^  placed  under  one  manage- 
ment, and,  in  addition  to  that  fact,  the  tazea, 
which  were  assessed  upon  the  properties  appear 
to  have  been  larger  in  amount  than  anticipated; 
and  the  result  was  that  the  Manhattan  Compa- 
ny was  unable  to  fulfill  its  enga^ments. 

The  court,  in  the  People's  action,  appointed 
two  receivers  for  the  Manhattan  Company,  who 
continued  in  possession  for  several  months. 
Meanwhile  contests  were  waged  for  the  posses- 
sion of  the  le&sed  properties,  and  for  the  estab- 
lishment of  claims  against  them  in  behalf  of 
the  lessee,  and  negotiations  were  set  on  foot  for 
the  settlement  of  these  difficulties.  In  October, 
1881,  these  negotiations  resulted  In  agreements 
made  for  the  three  companies  by  their  boards 
of  directors,  by  which  the  leases  were  modified 
in  certain  respects,  but  the  principal  features 
of  which  were  a  reduction  in  the  payments  re 
quired  of  the  lessee  company  on  the  capital 
stock  of  the  lessors  from  10  to  6  per  cent,  and 
in  making  the  payments  to  the  New  York  Com- 
pany preferred  over  that  due  to  the  Metropoli- 
tan Company.  Thereafter  an  order  of  the  court 
was  obtained  in  the  People's  suit,  directing  the 
restoration  by  the  receivers  to  the  Manhattan 
Company  of  the  properties  in  their  possession. 

In  i^ovembcr  of  the  same  ^ear  the  boards  of 
directors  of  the  three  companies  made  an  agree- 
ment for  the  transfer  or  merger  of  the  capital 
stock  of  the  lessor  companies  into  that  of  their 
lessee.  Under  its  provisions  the  stock  issued 
in  exchange  for  the  stock  of  the  New  York 
Company  was  to  be  called  "first  preferred 
stock,"  and  became  entitled,  from  net  eaminfs, 
to  the  payment  quarterly  of  dividends  at  the 
annual  rate  of  6  per  cent  before  an^  other  class 
of  stockholders — that  is,  of  the  other  compa- 
nies—should receive  any  dividends.  The  Met- 
ropolitan stockholders  were  to  receive  second 
preferred  stock  of  the  Manhattan  Company, 
which  should  be  entitled  to  similar  dividends, 
but  only  after  the  payment  of  full  dividends  on 
the  New  York  Company's  stock;  and  whereas 
the  dividends  were  cumulative  on  the  first  pre- 
ferred stock,  for  the  second  preferred  stock- 
holders they  were  not 

The  exchanged  shares  were  to  be  held  by  the 
Manhattan  Companv  uncanceled,  as  a  muni- 
ment of  title  to  itself  and  to  the  exchanging 
stockholders.  Except  as  expressed  in  this  mer- 
ger agreement,  the  previous  agreements  and 
the  leases  were  confirmed.  Soon  after  the  cap- 
ital stock  of  the  Manhattan  Company  was  in- 
creased from  $18,000,000  to  $26,000,000  in  due 
form  of  law. 

At  the  annual  meeting  of  stockholders  of  the 
New  York  Company  in  January,  1882,  on  the 

Suestion  of  their  approval  of  these  October  and 
Tovembtf  acn^ements,  a  vote  of  25,904  shares 
was  cast  in  favor  and  of  737  shares  in  opposi- 
tion. The  amount  of  capital  stock  of  the  Kew 
York  Company  was  65,000  shares.  In  Janu- 
ary, 1882,  a  majority  of  that  stock  had  been 
converted  into  the  first  preferred  stock  of  the 
Manhattan  Company;  and  by  May  6, 1884,  be- 
fore this  plaintifTs  testator's  demand  and  the 
commencement  of  this  action,  68,011  out  of  the 
65,000  shares  had  been  so  converted.  On  Jan- 
uary 81, 1882,  the  Manhattan  directors  by 
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lution  elected  to  become  ex  offleio  directors  of 
the  New  York  Company. 

Holders  of  the  Metropolitan  Company's  shares 
whose  interests  were  only  in  that  company,  or 
were  greater  than  in  the  other  companies,  were 
not  so  well  satisfied  with  the  October  agree- 
ments; and  in  December,  1883,  a  month  after 
the  election  of  a  board  of  directors  composed 
of  persons  other  than  in  the  previoui  board,  a 
«iiit  was  instituted  in  the  Common  Pleas  of 
New  York  by  the  Metropolitan  Company  as 
plaintiff  against  the  Manhattan  and  the  New 
York  Companies  as  defendants,  to  set  aside  the 
Agreements.  A  decision  was  had  in  May,  1884, 
declaring  those  agreements  to  be  nail  and  void 
as  to  all  the  parties  thereto.  The  opinion  upon 
which  this  decision  was  entered  was  rendered 
by  Judge  Van  Brunt,  and  is  a  most  able  and 
ezhaustiive  review  of  the  law  relative  to  the 
government  of  corporations,  their  powers  and 
the  duties  of  directors  to  stockholders.  Tbe 
€iTecl  claimed  for  his  decision  by  this  plaintiff 
is  that  as  between  these  companies  it  is  resjvdi- 
cata,  and  restored  the  contract  in  the  lease  of 
1879  with  tbe  same  obligation  as  though  it  had 
Dover  been  modified  or  changed  by  subsequent 
agreements.  That  cannot  be  so,  and  a  consid- 
eration of  tbe  issues  presented  and  tried  will 
dispose  of  any  such  claim,  and  may  as  well  be 
made  at  this  point. 

The  Metropolitan  Company  allied  as  grounds 
for  its  action  the  lack  of  power  in  its  directors 
to  modify  the  tripartite  agreement  and  lease 
without  tbe  consent  of  its  stockholders;  tbe  fact 
that  three  of  its  directors  were  at  the  time  of 
making  the  October  agreements  also  directors 
of  the  Manhattan  Company;  that  the  personal 
interests  of  several  of  its  directors  were  opposed 
to  tbe  interests  of  tbe  company;  and  that  its 
directors  were  actuated  by  fraudulent  motives. 
These  allegations  were  met  by  the  denials  of 
the  defendants  in  their  answers.  As  affirma- 
tive defenses^  they  set  up  the  October  agree- 
ments as  bavme  been  made  in  good  faith,  and 
the  making  of  the  merger  agreement  of  Novem- 
ber. 1881. 

Tbe  issues  thus  presented  for  trial  and  Judg- 
ment were,  as  between  the  Metropolitan  Com- 
pany on  the  one  hand,  hostile  to  the  agree- 
ments, and  the  Manhattan  and  New  York 
Companies  on  the  other  hand  uniting  in  assert- 
ing the  good  faith  and  validity  of  all  that  had 
been  agreed  to  and  done  between  tbe  com- 
panies, and  insisting  upon  the  indissoluble 
nature  of  the  corporate  relations  which  result- 
ed from  the  makingof  the  October  and  Novem- 
ber agreements.  What  was  decided  was  that 
the  October  agreements  were  voidable  at  the 
election  of  the  Metropolitan  Company,  on  the 
>^und  that  its  directors  had  no  power  to  make 
them  without  the  consent  of  the  stockholders; 
and  that,  even  if  they  had  such  power,  the 
presence  of  directors  in  the  Metropolitan  board 
who  were  also  directors  in  the  Manhattan  Com- 
pany at  the  time  of  the  adoption  of  the  Octo- 
ber a^eements  gave  either  company  the  right 
in  eqmty  to  repudiate  those  contracts,  although 
they  may  have  been  perfectly  valid  at  law. 
The  judgment  in  that  action  was  that  all  the 
parties  thereto  were  relieved  from  the  October 
agreements. 

I  do  not  deny  that  the  legal  effect  of  the 
Judgment  in  the  action  referred  to  was  to  de 
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stroy  the  contractual  relation  which  had  been 
formed  between  the  companies.  Inasmuch  as 
the  agreements  were  tripartite  in  their  nature, 
a  decree  relieving  one  of  the  parties  from  their 
obligations  would  of  necessity,  by  destroying 
their  mutuality,  annul  the  whole  contract 
But  that  decree  was  not  ree  judicata  upon  any 

auestion  arising  between  the  stockholders  of 
iie  New  York  Company  and  the  Manhattan 
Company,  or  as  to  what  was  tbe  attitude  of  tbe 
New  York  Company  towards  its  corporators 
under  the  agreements  of  October  and  of  Nov- 
ember, nor  affected  the  acts  done  under  them. 

Tbe  plea  of  ree  judicata  is  not  available  to 
parties  m  an  action  unless  the  judgment  set  up 
was  rendered  upon  issues  between  them.  There 
must  have  been  a  controversy  between  the  par- 
ties the  questions  in  which  were  or  mij^bt, 
within  the  issues  formed,  have  been  compe- 
tently adjudged.  But  in  the  action  of  the 
Metropolitan  Company,  referred  to.  there  was 
no  litigation  between  the  New  York  and  Man- 
hattan Companies,  defendants  thereto;  nor  was 
there  any  dispute  between  ihem,  or  any  vari- 
ance in  matters  relied  upon  as  defenses  to  the 
maintenance  of  tbe  action. 

Tbe  onli^  effect  which  could  be  given  to  the 
judgment  in  that  action  was  that,  for  special 
reasons  applicable  to  the  Metropolitan  Com- 
pany, the  October  agreements,  which  its  direct- 
ors had  entered  into  as  a  corporate  ^t,  were 
avoided  as  to  that  company. 

After  the  decision  in  that  action,  the  direct- 
ors of  the  New  York  Company,  who  were  and 
had  been  since  January,  1882,  the  same  as 
those  of  the  Manhattan  Company,  took  action 
which  resulted  in  a  surrender  by  the-  Manhat- 
tan Company  to  the  New  York  Company  of  all 
the  property  which  had  been  leased  to  it  in 
1879,  and  a  retransfer  of  the  exchanged  capital 
stock.  The  New  York  Company  thus  repos- 
sessed itself  of  and  operated  its  railway  and 
properties.  This  step  was  a  not  unnatural  con- 
sequence of  the  judgment  in  the  Metropolitan 
Company's  action  annulling  the  previous  agree- 
ments between  the  companies,  and  seems  to 
have  been  approved  of  by  the  vote  of  a  major- 
ity of  the  New  York  Company's  stockholders 
at  the  meeting  held  on  May  6,  1884. 

On  August  1, 1884,  ajgreements  were  entered 
into  for  a  new  lease  of  the  New  York  Com- 
pany's property  to  the  Manhattan  Company, 
and  also  for  the  merger  and  consolidation  of  all 
three  companies;  but  I  fail  to  see  how,  for  tbe 
disposition  of  this  case,  it  is  at  all  necessary  for 
us  to  consider  the  detailed  steps  which  led  to 
their  makinj^,  or  the  legality  or  effect  of  their 
consummation.  The  learned  trial  judge,  in 
refusing  to  pass  upon  various  requests  to  find 
with  respect  to  the  evidence  as  to  the  negotia- 
tions and  acts  of  the  directors  after  the  surren- 
der of  the  leased  property  in  May,  1884,  and  as 
to  what  was  done  by  stockholders  and  direct- 
ors on  August  1,  18ti4,  towards  the  new  lease 
and  the  consolidation  of  the  companies,  placed 
his  refusal  on  the  ground  of  their  immaterial- 
ity, and  I  think  he  committed  no  error  in  so 
doing. 

This  suit  was  commenced  in  July,  1884, 
upon  a  demand  made  on  May  22.  1884;  and  the 
claim  of  the  plaintiff  does  not  seem  to  involve 
any  other  examination  of  this  rather  volumi- 
nous record  than  such  as  to  see  whether  he,  as 
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a  holder  of  the  New  York  Ck>mpan7'8  stock, 
has  heen  injared  in  any  legal  rights  and  is  en- 
titled to  equitable  relief  for  their  enforcement 
or  protection.  His  counsel  insLsts,  in  that  be- 
half, that  the  agreement  in  the  lease  of  1879 
with  respect  to  the  guaranty  by  the  lessee  com- 
pany to  make  payments  to  the  lessor  company 
at  the  rate  of  10  per  cent  annually,  and  which 
we  have  cited  in  full,  inured  to  the  benefit  of 
the  stockholders  in  the  lessor  company,  so  as  to 
warrant  the  interposition  of  a  court  of  equity 
in  his  favor,  compelling  a  performance  of  the 
agreement  in  its  fullest  import.  He  says  that 
the  consent  of  the  testator's  assignor  was  essen- 
tial to  the  validity  of  the  lease  of  the  New 
York  Company  in  1879,  and  by  that  fact,  and 
by  his  relation  as  a  stockholder,  he  thus  came 
into  privity  with  the  contract 

As  a  matter  of  fact,  conceded  in  the  case,  the 
lease  of  1879  received  the  assent  of  the  New 
York  Company's  stockholders;  but  we  do  not 
think  the  concurrence  of  stockholders  to  be  an 
essential  condition  to  the  validity  of  a  lease  by 
a  railroad  corporation  of  its  road  to  another 
railroad  corporation.  The  Act  of  1889  has 
more  than  once  been  conptrued  to  authorize 
such  a  lease.  The  power  therein  conferred 
upon  a  railroad  corporation  to  contract  with 
another  for  the  use  of  their  respective  roads  in 
such  manner  as  the  contract  may  prescribe,  in- 
volves the  power  to  make  a  lease  for  a  term  of 
years.     Woodruff  v.  Erie  R.  Co.  93  N.  Y.  616. 

In  the  case  cited,  Ruger,  Gh,  J,,  delivering 
the  opinion  of  the  court,  cites  several  cases  in 
this  court  as  authorities,  and  shows,  by  refer- 
ence to  several  subsequent  Acts  of  the  Legis- 
lature, that  no  subsequent  lefsrlslation  has  im- 
paired the  powers  conferred  by  that  Act,  but 
that  subsequent  legislative  enactments  recog- 
nize the  validity  oi  leases  made  under  its  pro- 
visions. 

In  People  v.  O'Brien,  111  N.  Y.  1  (lately  de- 
cided by  us),  it  was  held  that  the  Act  of  1889 
continues  in  force  and  unaffected  with  respect 
to  its  general  grant  of  power  to  railroad  corpo- 
rations to  make  traffic  contracts  with  each 
other  for  the  use  of  their  respective  roads. 
The  power  conferred  by  this  law  is  to  be  exer- 
cised as  any  other  power  of  a  corporation  is 
where  the  mode  of  exercise  is  not  prescribed 
by  the  charter  or  general  laws  applicable  there- 
to. 

All  powers  directly  conferred  by  statute,  or 
impliedly  granted,  of  necessity  must  be  exer- 
cised by  the  directors  who  are  constituted  by 
the  law  as  the  agency  for  J;he  doing  of  corpo- 
rate acts.  The  expression  of  the  corporate 
will,  and  the  performance  of  corporate  func- 
tionSy  in  the  management  of  a  corporation, 
may  originate  with  Its  directors,  where  the 
law  or  the  by-laws  have  not  expressly  restricted 
their  authority,  and  made  their  action  to  rest 
for  its  validity  upon  the  concurrence  of  the 
stockholders  by  previous  action  or  subsequent 
ratificatioiL  Within  the  chartered  authority 
they  have  the  fullest  power  to  regulate  the 
concerns  of  a  corporation  according  to  their 
best  Judgment,  and  contracts  which  the  corpo- 
ration could, legitimately  make  come  within 
the  scope  of  the  ordinary  powers  of  corporate 
management.  Lalie  v.  LoriOard,  110  N*.  Y. 
636  [1  L.  R.  A.  456]. 

The  duties  of  directors  are  of  the  most  re- 
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sponsible  kind,  and  it  is  in  the  purview  of  the 
law  that  they  should  be  held  to  a  full  account- 
ability for  their  acts  to  the  stockholders, 
towards  whom  they  occupy  the  relation  of 
trustees,  with  .all  uat  that  term  implies  in 
power  and  responsibility.  In  the  management 
uf  the  affairs  of  the  corporation  they  are  de- 
pendent solely  upon  their  own  knowledge  of 
its  business,  and  their  own  Judgment  as  to  what 
its  interests  require.  The  error  in  the  supposi- 
tion that,  in  the  case  of  a  railroad  corporation, 
a  lease  or  the  railroad  property  requires  for  ita 
validity  tlie  authorization  of  stockholders,  has 
its  source  in  the  idea  that  such  an  act  involves 
an  organic  change,  which  either  the  law  in- 
hibits, or,  if  it  permits,  vests  the  power  to 
make  only  in  the  corporators,  either  by  express 
enactment  or  by  necessary  or  natural  implica- 
tion. 

If  such  a  contract  as  the  lease  by  a  railroad 
corporation  to  another  of  its  railway  was  not 
within  the  powers  expressly  conferred  bv  gen- 
eral laws,  by  which,  as  by  the  charter,  the  cor- 
porate powers  are  measured,  it  would  be  ultra 
viree,  and  could  not  be  done  at  all.  But  as  the 
Act  of  1839  authorizes  the  making  of  such  a 
contract,  and  the  law  does  not  regulate  the 
manner  of  making  it,  or  impose  restrictions 
with  respect  to  it,  we  think  it  must  lojrically 
follow  tnat  the  power  to  make  it  is,  like  all 
other  general  powers  of  management,  lodged 
in  the  directors.  They  must  exercise  all  the 
powers  of  a  corporation,  subject  to  the  general 
law  and  to  the  by-laws  of  the  company;  and 
where  they  act  in  fi^ood  faith,  and  without 
fraud  or  collusion,  their  action  is  conclusive 
upon  the  corporation.  As  agents  of  the  corpo- 
ration, we  must  find  the  extent  of  their  powers 
by  an  examination  of  the  laws  under  which  it 
was  created  and  exists.  Those  laws,  in  defin- 
ing the  powers  of  the  corporation  define  the 
scope  of  the  directors'  powers  to  act  for  it. 

Judge  Comstock  in  Eoyt  v.  T/tomson,  19  N. 
Y.  216,  said:  "The  board  of  directors  of  a  cor 
poration  do  not  stand  in  the  same  relation  to 
the  corporate  bod^  which  a  private  agent  holds 
towards  his  principal.  In  the  strict  relation  of 
principal  and  agent,  all  the  authority  of  the 
latter  is  derived  oy  delegation  from  the  former 

•  •  •  But  in  corporate  bodies  the  powers  of 
the  board  of  directors  are,  in  a  very  important 
sense,  original  and  undelegated.  The  stock- 
holders do  not  confer  nor  can  they  revoke 
those  powers.  They  are  derivative  only  in  the 
sense  of  being  received  from  the  State  in  the 
Act  of  incorporation.  The  directors  convened 
as  a  board  are  the  primary  possessors  of  all  the 
powers  which  the  charter  confers,"  etc. 

It  is  difficult  to  find  a  solid  foundation  for 
the  argument  which  denies  to  the  directors  the 
power  of  making  a  contract  which  the  law  ex- 
pressly permits  the  corporation  to  make  with- 
out the  authorization  of  the  stockholders.  If 
it  is  deemed  to  be  too  extensive  a  power  to  be 
vested  in  the  directors,  and  dangerous  to  the 
rights  of  stockholders  in  the  possibilities  of 
fraud,  it  is  for  the  Legislature  to  interfere  and 
prescribe  regulations  for  its  exercise.  What 
we  hold  here  is  that  a  contract  for  the  leasinfl^ 
of  one  railroad  to  another  is  within  the  original 
powers  of  a  board  of  directors  to  make;  beoause 
It  is  a  power  conferred  upon  the  corporation 
by  the  Jjegislature,  which  lodges  primarily  in 
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Its  directors,  to  be  exercised  when,  According 
to  their  best  judgment,  the  needs  or  interests 
of  the  corporation  require  it  What  business 
a  corporation  can  do  within  its  chartered  lim- 
its, and  in  or  about  that,  business,  by  statutory 
authority,  its  directors  hold  a  delegated  power 
from  the  Legislature  to  do  for  it  The  fact 
that  in  this  case  the  assent  of  the  stockholders 
"was  secured  to  the  lease  does  not  affect  the 
question.  It  is  a  very  proper  and  reasonable 
precaution  to  take,  in  view  of  its  being  an  im- 

r>rtant  disposition  of  propertv,  and  one  which 
should  think  would  naturally  be  taken. 

It  follows  from  what  we  have  said  that  the 
plaintiff's  theory  of  the  privily  and  relations  of 
nis  assignor  to  the  lease  of  1879,  and  of  benefi- 
cial rights  accruing  thereby  to  and  enforceable 
by  him,  is  untenable. 

Regarding,  then,  the  lease  itself,  and  the  so 
called  guaranty  which  is  contained  among  its 
provisions,  I  find  therein  no  contract  made 
"with  individual  stockholders,  but  only  one 
made  with  the  New  York  Company,  which 
fitipulates  for  the  payment  of  a  sum  of  money 
«qual  to  10  per  cent  upon  the  capital  stock  of 
that  com  pan  v.  There  is  no  contract  to  pay  10 
per  cent  dividends  to  individual  stockholders 
upon  their  holdings,  nor  any  contract  that  the 
New  York  Company  will  pay  it  out  in  the 
«hape  of  10  per  cent  dividends  to  its  stock- 
faolaers.  Payments  under  that  contract  are  to 
and /or  the  lessor  corporation,  and  go  into  its 
treasury,  as  would  any  other  moneys  or  reve- 
nues derived  from  or  produced  by  corporate 
property. 

The  statement  upon  the  certificate  of  stock, 
which  the  plaintifr  attaches  such  importance 
to,  of  itself,  certainly,  is  no  contract  by  the 
Manhattan  Company,  for  it  is  not  even  signed. 
On  its  face  it  only  purports  to  be  a  statement 
of  a  fact,  having  reference  to  an  agreement 
made  with  the  New  York  Company.  Un- 
doubtedly the  effect  of  this  statement  may  have 
been  to  give  an  enhanced  value  to  the  shares 
•of  stock  of  that  company  in  the  market,  not 
because  the  purchaser  was  buying  securities  on 
which  were  guarantied  to  be  paid  to  the  holder 
10  per  cent  dividends,  but  because  it  conveyed 
Information,  to  those  proposing  to  invest,  tnat 
a  fund  had  been  provided  for,  by  agreement, 
-out  of  which  dividends  might  be  paid.  The 
knowledge  was  communicated  as  to  the  amount 
-of  rental  moneys  or  revenues  which  the  com- 
pany was  in  receipt  of,  and  which  were  avail- 
able for  the  declaration  and  payment  of  divi- 
<lends.  Such  a  statement  would  tend  to  give 
confidence  to  investors  and  marked  value  to 
the  securities. 

The  certificate  of  stock  in  Boardman  v.  Lake 
Shore  db  Mi  8,  Railway  Company,  84  N.  Y.  157, 
read  that  the  stock  was  entitled  to  dividends  at 
the  rate  of  10  per  cent  per  annum,  and  at  the  top 
-of  the  certificate  were  the  words,  "Guarantied 
Ten  Per  Cent  Stock."  The  interpretation 
given  was  that  the  dividends  were  not  only 
preferred,  but,  beinj^  guarantied,  were  to  be 
paid  before  any  dividends  were  divided  upon 
the  common  stock.  In  that  case  resort  to  the 
evidence  of  the  resolutions  and  proceedings  of 
the  company  was  deemed  competent  to  show 
the  real  character  of  the  corporate  transactions 
underlying  the  issue  of  the  stock,  and  which 
the  certificate  of  stock  to  some  degree  evi- 
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denced.  Miller,  J, ,  in  his  opinion  in  that  case, 
has  cited  a  number  of  authorities  warranting 
such  resort  in  cases  relating  to  the  power  to 
create  preferred  or  guarantied  stock. 

In  the  stock  certmcate  in  Barr  v.  New  York 
Railroad  Com^ny,  96  N.  Y.  444,  the  obliga- 
tion of  the  Erie  Railwav  Company  ran  to  Uie 
''holders"  thereof.  In  tne  present  case  nothing 
in  the  language  of  the  certificates  imports  any 
agreement  with  its  holder  for  the  payment  of 
any  dividends  whatever;  and,  if  we  resort  to 
the  evidence  of  the  corporate  proceedings,  we 
find  none  giving  hfm  a  right  todividends  in  the 
future,  or  creating  an  obligation  enforceable 
by  him  for  the  payment  of  (Svidcnds  upon  his 
stock. 

Judge  Innaham,  in  his  able  opinion  in  Hark- 
nesBY,  Manhattan  R  Company,  54  N.Y.  Super. 
Ct  174  [22  Jones  &  S.],  a  case  involving  a 
similar  question,  analyzes  the  agreement  In  the 
lease  in  (,<uestion.  He  held  that  it  gave  no  cause 
of  action  against  the  Manhattan  Company  to  re- 
cover the  amount  to  be  paid  to  the  New  York 
Company,  and  among  other  things,  said:  "The 
agreement  is  to  pay  a  certain  sum  of  money  to 
the  corporation,  the  New  York  Company. 
The  sum  is  fixea  at  10  per  cent  of  the  outstand- 
ing stock  of  the  New  York  Company.  Noth- 
ing was  to  be  paid  to  the  individual  stockhold- 
ers, nor  did  the  Manhattan  Company  in  any 
way  agree  that  the  stockholders  of  &ie  New 
York  Company  should  receive  the  money  it 
agreed  to  pay  to  the  New  York  Oomp&ny,  or 
that  such  money  should  be  used  for  the  purpose 
of  a  dividend  on  the  stock  of  the  New  York 
Compan  V  ...  As  soon  as  the  money  was  paid 
to  the  New  York  Company,  it  became  the 
property  of  the  corporation,  liable  for  its  debts, 
and  the  stockholders  had  no  claim  to  it  until 
by  some  act  of  the  corporation  it  had  been  ap- 
propriated to  them.  There  was  no  agreement 
of  the  New  York  Company  that  the  monev  to 
be  received  should  be  paia  to  its  stockholciers, 
and  there  was  therefore  no  obligation  on  the 
part  of  the  New  York  Company  to  its  stock- 
holders which  Uie  Manhattan  Company  under- 
took to  discharge."  This  sums  up  the  whole 
matter  clearly  and  well,  and  amplification 
seems  to  be  needless. 

In  Flagg  v.  Manhattan  Railroad  Company, 
20  Blatchf.  142,  10  Fed.  Rep.  418,  Justiee 
Blatchford  held,  similarly,  that  the  guaranty 
here  was  not  to  the  stockholders  severally,  but 
to  the  corporation. 

Within  the  principles  of  adjudged  cases  in 
this  court,  where  the  plaintiff  seeks  to  base  his 
right  to  maintain  his  action  against  a  third 
party  upon  a  contract  made  between  that  party 
and  another,  it  must  be  one  made  or  intendeil 
for  his  benefit.  Such  a  beneficial  intent  must 
be  clearly  found  in  the  agreement  Wheat 
V.  Rice,  97  N.  Y.  298;  Vrooman  v.  Turner,  69 
N.  Y.  280;  Barlow  v.  Myers,  64  N.Y.  48;  Zatc- 
rence  v.  Fox,  20  N.  Y.  268. 

The  present  case  does  not  fall  within  the 
principle  of  the  decision  of  Schemerhomv.  Van' 
d&rheyden,  1  Johns.  189,  that,  "Where  one  per- 
son makes  a  promise  to  another  for  the  benefit 
of  a  third  person,  that  third  person  may  main- 
tain an  action  on  such  promise." 

That  decision  was  based  on  the  case  in  the 
King's  Bench  of  Button  v.  Poole,  2  Lev.  210, 
and  of  subsequent  English  cases  following  its 
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authority.  But  In  all  of  the  cases  which  I  have 
examlDed,  where  the  action  was  sustained,  the 
facts  showed  that  the  promise  clearly  was  for 
the  third  person's  benefit,  and  made  with  that 
distinct  Intention, 

If  this  agreement  in  the  lease  for  the  par- 
mcDt  to  the  rfew  York  Company  annually  of  a 
sum  equal  to  10  per  cent  on  its  capital  stock  is 
not  one  which  gaye  the  plaintiff  any  right  of 
action  against  the  Manhattan  Company,  he  is 
equally  without  any  right  to  maintain  an  action 
upon  it  against  his  otvn  company  for  the  pay- 
ment of  dividends.  A  shareholder  in  a  cx)rpo- 
ration  has  no  lefral  title  to  the  property  or 
profits  of  the  corporation  until  a  division  is 
made  or  a  dividend  declared.  Janes  v.  Terre 
Baute  ARR,  Co.  67  N.  Y.  196;  Boardman  v . 
Lake  Shore  A  M,  8,  B.  Co,  eupra. 

He  acquires  no  right  or  title  to  the  accumu- 
lated gains  from  the  revenues  of  the  corpora- 
tion which  entitles  him  to  sue  for  his  aliquot 
share  of  dividends.  Until  divided  by  the  di- 
rectors or  trustees  of  the  corporation,  all  of  its 
property  is  held  in  joint  ownership  by  the  cor- 
porators, and  no  several  right  is  possessed  bv 
the  individual  stockholder  until  after  a  divi- 
dend is  declared. 

The  declaration  of  a  dividend  from  a  surplus 
or  the  division  of  profits  is  witbin  the  discre- 
tionary powers  of  the  directors  or  trustees, 
which  will  not  be  controlled  by  the  courts. 
WtlliamsY.  Western  U.  Teleg.  Co.  98  N.Y.  162. 

Nor  does  any  obligation  exist  here  on  the 
part  of  the  New  York  Company  to  pay  a  div- 
idend which  plaintiff  can  enforce  performance 
of  in  equity.  The  moneys  which  were  payable 
by  the  Manhattan  Company  became  the  prop- 
erty and  assets  of  the  New  York  Conopany,  and 
were  within  the  control  and  administration  of 
the  directors,  for  the  needs  and  in  the  interests 
of  the  corporate  bod^. 

The  next  step  bnngs  us,  then,  to  the  agree- 
ments of  October,  1 881,  by  which  the  leases  were 
modified,  in  the  principal  feature  of  the  reduc- 
tion of  the  payments  agreed  to  be  made,  from 
10  to  6  per  cent.  About  this  action  of  the  di- 
rectors little  need  be  added,  in  view  of  the 
previous  discussion  of  the  extent  of  their  pow- 
ers. We  hold  that  it  was  quite  competent  for 
them  to  make  those  agreements  without  any 
concurrent  action  or  ratification  by  tiie  stock- 
holders. No  fraud  is  found  or  proven  against 
them  in  taking  this  action,  and  it  seems  not  an 
imreasonable  or  an  improper  exercise  of  busi- 
ness discretion,  in  view  of  the  embarrassments 
in  which  the  insolvency  of  the  Manhattan  Com- 

gany  had  involved  itself  and  its  lessoi^.  To 
ave,  in  good  faith  and  with  apparent  reasons, 
agreed  to  reduce  the  amount  of  moneys  pay- 
able under  the  lease  of  their  corporation,  was 
not  an  act  in  excess  of  the  power  of  the  direct- 
ors, or  one  voidable  at  the  instance  of  the  stock- 
holders. It  was  as  much  within  their  province 
and  authority,  and  as  much  a  part  of  the  or- 
dinary business  of  the  corporation,  as  would  be 
the  reduction  of  the  interest  secured  in  a  bond 
to  the  corporation,  or  the  rent  reserved  in  a 
lease  of  some  building,  or  any  other  act  lying 
in  the  exercise  of  bu'smess  judgment. 

The  question  of  the  exercise  of  such  a  power 
of  management  must  be  left  to  the  honest  and 
fair  business  discretion  of  the  board  of  direct- 
ors: and  the  only  inquiry  by  the  stockholders 
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could  be  as  to  whether  there  was  any  truud  bj 
which  assets  were  wrongfully  diverted.  They 
must  be  presumed  to  act  for  the  best  interests 
of  the  corporation,  and  to  give  to  the  manage- 
ment and  disposition'  of  its  property  their  best 
judgment.  But  when  subsequently  the  agree- 
ment of  November,  1881,  for  the  merger  or 
transfer  of  the  capital  stock  of  the  lessor  com- 
panies into  that  of  the  lessee,  was,  as  to  the 
New  York  Company,  given  practical  effect  by 
the  exchange  of  upwaras  of  58,000  shares  out 
of  a  total  of  65,000  shares,  that  fact,  under  any 
aspect  of  the  case,  expressed  the  decided  ac- 
quiescence of  nearly  nine  tenths  of  the  corpor- 
ators in  what  had  been  done.  While  the  actioD 
of  other  shareholders  may  not,  in  the  merg- 
ing of  their  stock,  affect  any  legal  rights 
of  the  non -merging  shareholders,  it  may  not 
improperlv  be  referred  to  in  the  endeavor  to 
discover  the  sentiments  of  the  general  body  of 
corporators  as  to  corporate  action  taken  by 
their  directors.  The  appeal  to  equity,  when 
the  acts  complained  of  are  within  the  powers 
of  directors,  and  apparently  uninfluenced  by 
corrupt  motives  or  personal  interests  adverse  to 
those  of  stockholders,  ought  at  least  to  be  justi- 
fied by  some  showing  that  these  acts  were  im- 
proper within  the  belief  of  a  fair  proportion  of 
the  body  of  stockholders. 

Coming,  then,  to  the  condition  of  affairs 
which  followed  upOn  the  decision  of  Jud/ge  Van 
Brunt  being  known,  we  do  not  find  in  it  any 
origin  for  this  action  by  the  plaintiff.    In  May, 
183,  the  stockholders  of  the  New  York  and 
Manhattan  Companies   approved  agreements 
for  the  surrender  to  the  New  York  Company 
by  the  Manhattan  Company  of  the  leased  prop- 
erty, and  for  the  retransfer  of  the  stock  ex- 
changed for  the  stock  of  the  New  York  Com- 
pany.   Although  Jvdge  Van  Brunfs  decision- 
was  rendered  upon  the  complaint  of  the  Metro- 
politan Company,  and  avoided  the  October 
agreements  as  to  that  company,  it  so  affected  the 
contractual  relations  of  all  the  companies  as  to 
seem  to  make  some  action  necessary.    It  had 
no  such  effect  upon  the  New  York  Company's 
stockholders  as  to  avoid  those  agreements;  but 
no  action  had  been,  nor,  in  our  opinion,  could 
have  been,  taken  by  the  company,  or  its  stock- 
holders, to  annul  the  October  agreements. 

The  stockholders  could  not  be  heard  to  say 
that  tiiey  acquired  any  rights  under  thatludg- 
ment,  with  respect  to  the  past  It  is  suflfcient 
that  such  action  was  deemed  necessary  as  was 
had  in  May,  1884,  for  the  severance  of  the  con- 
tractual relations  established  by  the  lease,  and 
it  was  a  matter,  we  think,  which  was  also  with- 
in the  exercise  of  an  honest  discretion  by  the 
directors.  Although  not  legally  requisite,  their 
action  was  approvS  by  the  great  majority  of 
the  votes  cast  on  May  6,  1884,  by  the  holders 
of  the  New  York  Company's  stock.  I  do  not 
see,  however,  that  much  discussion  upon  the 
action  taken  in  May,  1884,  is  called  for  under 
the  view  taken  of  tne  plaintiff's  rights  in  this 
opinion.  The  gravamen  of  his  complaint  is 
that  the  contract  in  tiie  lease  of  1879  inured  to 
his  benefit,  and  could  not  be  discharged  or 
modified  by  agreement  between  the  companies, 
and  is  one  which  he  can  enforce,  and  that  when 
he  commenced  his  suit  that  contract  was  in  full 
force,  and  the  New  York  Company  is  entitled 
to  recover  from  the  Manhattan  Company  the  ^ 
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nlT,  1881.  I  have  undert&kea  to  shoir  how 
he  u  In  error  In  the  propoeitions  on  which  he 
clainui  to  mainUin  hii  action.  When  be  com- 
menced hia  action  in  July,  1B84,  his  company 
had  competentlj  lesumea  the  possesdon  of  iu 
nllioad  propeitiee.  It  had  then  no  claims 
agkinal  the  Manhattan  Company  foiany  differ- 
ences between  the  payments  guarantied  to  it  in 
the  lease  of  1879  and  those  pioHded  to  be  made 

?r  the  Octobei  agieemeals.    As  to  the  New 
ork  Companv,  In  our  opinion,  those  agree- 
ments were  vaJid  and  hintflngwhen  made,  and 


beins;  acted  upon  and  acquiesced  In  subeetiuent- 
ly,  &e  stockholders  are  without  any  le^  or 
equitable  caose  of  complaint.  The  plaintiff 
has  altogether  failed  U>  uiow  any  ground  for 
the  tnterfereoce  of  the  eouna.  He  bought  the 
stock  with  full  knowledge  of  what  bad  taken 
place;  and  this  fact.  In  connection  with  an  ab- 
sence of  legal  grounds  for  the  maintenance  of 
an  action,  aeptives  hisappeal  of  all  merits. 

TAe  judgment  appealed  from  iJiouldbe  afflrmed, 
Kith  eoitt. 

All  concur;  Bngftr,  Ch,  J.,  in  ttie  n>- 
suit. 


INDIANA  SUPREME  COURT. 


Peter  KUNTZ,  Ajg^. 

Mahlon  SUMPTION. 

(....Ind.....) 

L  Tbm  d«alAl  of  due  proecas  of  Iftir  raault- 
liift  from  the  provlaioaa  o[  the  I  cdlana  Statute 
*whloh  aBumea  to  confer  authority  upon  the 
ooun^  board  of  equalimtion  to  Increase  the  val- 
uaUOD  of  property  of  an  Individual  taxpayer 
llMed  by  him  for  taxation,  by  ■  dedsloii  which  1b 
Onal,  without  glvtOK  hJm  an  opportunity  to  be 
heard,  reodersBucb  provlsloDs  uooDDEtltutlDDal. 

t.  Wbere  indUvldiuU  right*  ftre  con. 
oemed,  and  the  ixiatterla  one  upon  which  a  par- 
ty Is  entitled  to  be  heard,  a  proceeding  cooclu- 
slTelrand  Saallydlspoalacof  IndlTMual  property 


righte  will  be  rold.  unless  lounded  upon  a  law 
providing  for  notloe  of  some  kind.  It  Is  not 
enough  tliat  some  notdoe  or  mronnatloD  may  be 
siren,  but  the  law  muat  provide  for  notlMa 

( January  ES,lgeej 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  Randolph  County  (Monks,  /.), 
sustaining  a  demunei  to  a  complaint.     Bit-  • 

The  question  presented  is  stated  In  the  opin- 

Matrt.  Qra^  A  Ora.j  and  D&vld  Tnrpll 

for  appellant. 

Meuri.   Thompaon,  Harsb  ft  Thomp- 
■on  and  The  Attomej- General  for  ap- 


■Ind.  Rev.  Stat.  1 83 


Nom 

-  -'is -. „- 

^^  of  law.   Blaokman 

3  DeMr.  Tazn.  Ttt. 

The  BUli  of  Blg-hls  In  the  American  Constltutlona 
are  oonnrvalory  Inatzumenta  rather  tlian  reforma- 
tory, andaseumetliattlieezMlnEprlnclpleaof  the 
oommOD  law  are  ample  lor  ttie  protecUou  of  Indi- 
vidual il^ta,  when  onoe  Incorporated  In  the  fun- 
daineDuriaw.and  thuaseoured  asahiat  violation. 
Wdmer  t.  Bunbuir,  30  lUch.  an:  Cooley  Tazn.  M. 

The  Fourteenth  Amendment  doea  not  emplor 
the  phrase  "due  prooeaa  of  law"  In  any  new  sense 
but  as  employed  In  UteatateConsUtuUcn.  Munu 
'r.IH.MILS.lUtML.ed.ni;^  Deity,  Tain.  TSa 

It  almply  reqnlTea  that  a  penon  should  be  brought 

—  ooun  and  have  ao  niportunt^  to  prove  any 
People  T,  Eseei  Co.  TO  H. 


tact  tor  hli  protedtlon.   1 

Hie  nwt  Uut  the  value  of  railroad  property  Is  to 
beasoertalned  by  a  state  board,  eochbelnu;  equally 
ebarged  to  ascertain  tlie  actual  value  of  Uie  prop- 
erty asseeacd,  does  not  violate  tbe  Fourteenth 
Amendment  to  tbe  Federal  Constitution.  Ban 
Fnuiclsoo  ft  N.  P.  B.  Co.  v.  State  Board  of  Bgual- 
mttoo,  00  CaL  12;  Cooley,  Tazn.  GO. 


IS.  Co.  T.  Pinner,  B  Cent.  Rep,  649, 18 

r  which  a  defendant  eball  be  not). 
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iNDUHA  tlUPRBIIK   COUHT, 


EUiotti  Ch,  J,,  delivered  the  opinion  of  the 
court; 

The  Board  of  EquslizatloD  of  Randolpb 
Counly  entered  an  order  readinjt  thua;  "  On 
motion,  ttie  board  increased  the  assessment  or 
Peter  Kuntz  on  peraoDal  property  $20,000." 
Prior  to  tbe  meeting  of  tfae  l>oara  liuntz  had 
listed  bia  property  for  taiation.  Ke  was  aub- 
penaed  beFore  the  board,  and  tesliQed  as  a  wit< 
neas,  but  did  so  under  protest. 

We  have  given  to  the  principal  question  in 
this  case  mucb  and  caretui  study,  and  we  are 
compelled  t«  hold  that  tbe  statutory  provisions 
concerning  the  authority  of  the  county  board 
of  equaliziBtion  to  increase  the  valuation  of  the 

Rropertyofanindivldual  taxpayer  listed  by  him 
}r  taxation  are  u  neons  til  utional.  We  limit 
our  decision  to  this  point,  and  mark  the  limit 
as  dlElioctly  and  deflnitely  as  we  can.  We  do 
not  affirm  that  the  provisions  of  tbe  statute 
conferring  authority  upon  the  county  board  to 
change  the  general  levy  are  invalid,  nor  do  we 
affirm  that  Ihey  are  invalid  in  so  far  as  tbey 
confer  authority  to  make  orders  aSectio?  tbe 
taxpavers  generally.  We  do,  however,  affirm 
tbat  they  are  invalid  in  so  far  as  tbey  assume  to 
.  confer  authority  upon  tbe  board  to  conclusively 
change  tbe  valuation  placed  upon  property  l^ 
an  individual  taxpayer,  or  to  add  property  to 
bis  list  We  are  satisfied  that  tbe  statute  is  in 
conflict  with  tbe  CkinstEIution,  for  the  reason 
that  it  assumes  to  confer  authoritvupon  the 
board  to  add  to  a  citizen's  taxes  wituout  giving 
him  an  opportunity  to  be  heard,  and  thus  denies 
him  due  process  of  law. 
Our  Judgmentlathatatleracilizen  haslisted 


hla  property  no  change  Id  tbe  list  can  be  coin 
pulsorily  made  by  an  officer  or  tribunal  who<>i.' 
decision  is  final,  until,  by  due  process  of  law. 
he  has  bad  an  opportunity  to  vindicate  the  cor- 
rectness of  bis  list,  or  r^lst  an  attempt  to  in- 
crease tbe  valuation.  The  presumption  is  tbnt 
men  ohev  tbe  law  and  act  in  good  faith,  and 
under  thia  long  settled  rule  it  must  be  held  that, 
until  the  contrary  is  shown,  tbe  taxpayer  ts  en- 
titled to  have  his  list  accepted  as  correct  and 
Just,  Tbe  contrary  cannot  be  legally  and  con- 
clusively shown,  unless  he  has  an  opportunity 
to  be  heard,  and  this  opportunity  be  cannot 
have  uuless  notice  Is  Rj-'en  him  before  a  con- 
clusive decision  is  made.  The  statute  does  not 
provide  for  notice  to  taxpayers  whose  tAxei  it 
IS  proposed  to  increase:  and  Ibis  infirmity  de- 
gtroya  it  in  so  far  as  It  affects  such  citizens.  Il 
Is  not  enough  that  in  fact  the  taxpayerdoes  have 
some  notice  or  information,  for  the  law  must 
provide  for  notice,  or  else  no  legal  notice  can  be 
^ven.  A  man  may  be  subpenaed  as  a  witness 
ID  an  action  pending  against  him,  but  unless  he 
is  summoned  or  noufied  as  a  party  under  some 
law  authorizing  a  summons  or  %  notice  the 
proceedings  are  utterly  void.  A  man  may  be 
served  with  a  written  notice  that  a  petition  for 
a  ditch  is  pending,  but,  If  there  Is  no  law  aa- 
tboriiing  notice,  it  will  be  unavailing.     A  n" 


prooeedmgs  would  be  void  where  there  is  . .  _ 
notice,  although  not  given  iu  strict  conformity 
to  law:  for  we  koow  that  a  defective  notice. 
BBsumed  to  be  given  under  a  statnte,  will  be 
sufficient  t«  uphold  ]tirisdlctioD  as  agaioat  a 


private  rishta.   Pennover  v.  Nell,  96  U.  8. 114  CSi  !•■ 

There  must  be  a  competent  trtbunal,  and  the 
part]' aitecl«d  must  be  brougrhC  within  tt»  Jurisdlo- 


oeadings  In  enfoiclng  a  tax.   MoHlUen  v.  An 
•on,  W  U.  B.  8T  124  L.  ed.  SSS);  Cooley.  Tain.  61. 

It  does  not  requue  a  plenary  suit  and  trial  ui 
Jury  in  all  oaoCD  wbqre  property  and  perao  oaJ  rl^^b^ 
■re  Involved;  It  Is  In  all  rnowi  that  Ettid  of  pruoeil- 
ura  which  la  aoitaMo  and  proper  to  the  naturo  at 
tlie  oue,  andsanotioned  bytlie  eetatilinhed  custflmg 
and  usages  of  tbeooun.   Sx  parUWall,  LOT  U.  S. 


nSc2TL.ed.IIK)- 
AlUiourh  dUterlng'  from  pTooeedingB  In  oonrts  of 

eatke,  the  general  srstem  of  prooedure  for  tbe 
vj  and  oolleotlon  of  laxea  Is,  wittain  the  meaning; 
of  the  CDDSUtnUan,  due  prooeei  of  law.   Kellr  v. 
Flttibursb,  t04  n.  8.  TS  ne  L.  ed.  eSSl. 
It  Is  not  neceasarl  y  nrocees  aocordlng  to   the 


It.  Is  an  eioeption  to  tlio  rlglit  of 

trial  I);  Jury,  and  la  embnoed  In  tbe  term  "law  of 
tbe  land,"  and  anmrnary  proc^c^ltngs  In  tbe  ool- 
leotlon nf  taxes  are  ao  bold  to  lie.  Stale  v.  Al- 
len. Z  McCord.  L.  SD  See  Harris  v.  Wood.  8  T-  R. 
Hon.  Mi;  New  Orleans  v.  Cannon,  10  La.  Ann.  TCt; 
ilL.  R.A. 


_.-.   ,, ^- /.U.B.l(BD.B.Mhffl«Ued.a(ai. 

Or  a  aununary  seizure  of  lands  for  nonpayment 
may  be  authorized  t)y  itAte  laws,  and  this  is  not  a 
violatloii  of  tiM  provWon  as  to  duejiroons  of  law. 
Kelly  V.  Plttstnirgfa,  IM  U.  R  IB  (M  ll  ed.  SSB):  Ball- 
road  Tax  Cases,  IS  Fed.  Bep.  TO. 

"nw  statute  autfaorlzing  a  tax  oollectot  to  aall  for 
tbe  nonpayment  of  a  tax  any  chattels  In  posMMlon 
of  tfae  taxpayer  In  default  Is  not  unoonatltutlonal. 
whnethe  goods  are  owned  l)y  anotfaer  per- 

^wiUiont 


Heisea  v.  Porter.  1  OeoL  Bep.  718,  U 


A  party  Is  not  deprived  of  bis  prope.-,    

due  proons  of  law  by  tbe  enforced  oolFectlon  oi 
taxes,  nterclr  because   they.  In  individual  oases. 
work  hftrdghlpa  or  Impoea  unequal  burdens.    Kelly 
V.  Flttsburgb,  104  n.  S.  T8  {K  L.  ed.  «fi8). 
AppUccMan  to  tax  proetKlinga. 

Where  life  and  llt>erty  or  the  title  and  posses- 
sion of  proiierty  are  Involved,  due  prooeee  of  law 
requires  that  tbere  be  a  regular  oouise  of  Judicial 

EroceedlngB,  aad  that  the  party  to  be  affeoted  shall 
ave  notice  and  an  opportunity  to  be  heard;  but 
where  the  taUng  of  property  Is  In  the  enf  oroement 
of  a  tax.  whether  notice  to  him  Is  necessary  de- 
pends upon  the  oharaoter  0(  the  tax  and  tbe  man- 
ner In  wtilch  its  amount  Is  determinable.  Uagarv. 
Reclamation  District.  Ul  TJ.  B.  TU  r£S  I.,  ed.  GM). 

"Due  proco™  of  law,"  as  applied  to  tbe  levy  and 
ooU<«tIon  of  taxes,  does  not  Imply  or  require  tlie 
right  to  such  notice  and  hearing  asare  consldeTed 
eesentiel  to  tbe  validity  of  tbe  proceedlnfrs  and 
JudgmentHOf  Judicial  tribunals.  ClndnnatC  N.  O. 
i  T7  P.  R  Co.  V.  Ky- 116  D.  B.  3n  <29  L.  ed,  414);  Mo- 
Mlllen  V.  An<:rrsou.  BG  D.  a  ST  (24  L.  ed.  o3j);  X«at 
V.  TlUson.  T3  Cal.  104, 
RcKnu«  laug  In  harmony  with  gbtarteenOi  Anttnd- 


olllcara,  cODtrary  K 


a  Invalid  provtilou  of  a  itat* 


Eunrz  t.  Bmtmas. 


BW 


collateral  attack.  Montgomery  t.  Wa*nn,  18 
Weak  Rep.  800.  IC  N.  E.  Rep.  795j  Hunu  v. 
Oondaitt.  7e  Ind.  698. 

But  tliere  mu«t  be  an  assumptioD  of  the  right 
to  give  notice,  and  there  must  be  some  law  an* 
tborizing  tbisassumpllon.  Atatl events,  there 
must  be- color  of  right,  and  wiihout  a  law  au- 
tborizing  notlc«  there  can  be  none.  *  We  ap- 
prove, as  fiilly  as  language  can  do,  tbedoctrine 
-of  former  decisions,  that  the  Legislature  has 
ample  authoritjr  to  prescribe  what  the  notice 
shall  be.  JohTUon  t.  Lewis,  115  Ind.  490,  15 
West.  Rvp.  455;  Oardn  v.  Datittman,  14  West, 
liep.  818.  HI  Ind.  429.  16  N.  B.  Rep.  831): 
Carr  v.  StaU,  1  West  Rep.  6»2.  103  Ind.  548: 
Horn  T.  Tipton  Countg,  1  WttH.  Rep.  689.  108 
Ind.  575. 

We  afflrm,  too,  that  whether  the  notice  Is  by 
publication  or  by  personal  service,  it  will  sus' 
tain  jurisdiction,  provided  there  is  back  of  It 
some  law  proyiding  for  notice.  While  afllrm- 
ing  these  various  propositions,  we  also  afflrm 
that,  where  individual  property  rights  are  af- 
fecied,  there  must  be  providon  for  ootice  made 
by  law  before  there  can  be  a  anal  and  conclu- 
sive adjudication.  Only  Ibe  taw  can  prescribe 
tbe  form  of  the  notice,  and  the  law  must  pro- 
vide for  it.  Where,  iberefoie.  Individual 
rights  are  concerned,  and  the  matter  is  one  upon 
whlcb  a  part;  is  entitled  to  be  heard,  a  pro- 
<'eedtnK  conclusively  and  flnallv  disposing  of 
individual  property  rights  will  oe  void,  unless 
founded  upon  a  law  providing  for  notice  of 
some  kind.  Where  the  matter  to  be  decided  is 
one  of  puredlBcretlon,  and  the  iribiioal  decides 


upon  its  own  judgment,  nn^ded  by  evidence, 
then  notice  Is  not  essential.  State  v.  Joknton, 
8  West.  hep.  698,  106  Ind.  463;  Friet  v.  BrUr, 
B  West  Rep.  3S0,  111  Ind.  65:  Trimiile  t. 
McGt»,  11  West.  R^  683,  113  Ind.  807; 
Weavert.  T«7,eiin.  13  West.  Rep.  374.  118 Ind. 
398.  14  N.  E.  Kep.  600. 
But  In  adding  to  proper^  listed  by  the  taz- 

Eajer.  or  In  increasing  the  valuation  put  upon 
sted  property  by  him.  a  board  of  equallEation 
does  not  exercise  arbitrary  power  or  unre- 
stricted dlscrelion.  On  the  contrary,  it  must 
bu  guided  by  the  law  and  thefacU.  and  has  no 
right  to  add  to  tbe  list  of  tbe  taxpayer  property 
he  does  not  own,  uor  has  it  authority  to  increase 
the  valuation  of  property  without  giving  tbe 
taxpayer  legal  notice — thus  affording  blm  an 
oppoituultf  to  adduce  evidence  or  furnish  In- 
formation.  It  Is  a  aerious  matter  to  ciiarge  a 
person  witb  frauduIeoUy  or  falsely  listing  his 
property;  and  to  add  to  his  list,  or  to  increase 
the  valuation  of  property,  imposes  npoo  him  n 
burden,  for  it  deprives  aim  of  property  in  the 
form  of  money.  That  notice  is  reoulred  In  all 
CAMS  where  iodivldual  properly  rights  are  in- 
volved, and  the  matter  Is  nut  one  of  pure  dis- 
cretion, has  been  again  and  again  decided  by 
our  own  and  otber  courts.  BtroMer  v.  Ftvt 
Wayne,  100  Ind.  443;  Trovers.  Dt/ar.  103  Ind. 
898;  Jaekmn  v.  State.  1  West.  Hep.  269,  103 
Ind.  350;  Johnton  v.  LtteU,  15  West.  Rep.  455. 
115  Ind.  490;  ffafliCbuniy  v.  Oruwr.  15  West 
Rep.  130.  lie  Ind.  235,  17N.  E.  Rep.  390,  and 
casts  cited. 
That  the  notice  must  he  authorized  by  law  ii 


t.  WortLi 


pt  tt    Little  Book  &  P.  a 

len.  US  U.  a.  V7  (80  L.  ad.  68X). 
J.UDIUVC1IUD  laws  of  a  Statemay  be  In  liBmiony 
vrltb  Hie  F<iurt«entb  Amendment,  though  they  do 
OOt  pruvldfl  ferpvlD^a  party  an  opportunity  to 
bepreaent  when  the  lux  Is  assosod  aEalnet  litm. 
«ndtot>eibeD  baud.  If  thoy  ifjve  him  tlie  right  to 
be  heard  afterwardl  In  a  suit  to  enloln  tbo  collco- 
tlon.  In  wblob  both  tbe  VHlldlty  of  tne  tax,  and  tbe 
Amount  of  it,  may  be  oontenod  (McMIllon  v.  An- 
doraon,  ten.  8.37iSIL.ed.  tnK>);Haffar  v.  Reclama- 
tion l}lstnct_111  U.  8.  TOl  (28  L.  edTswi:  Pdareon  V. 
TewdaU.  01  U.  8.  an  «*  L  Bd,  1881;  Oooley,  Tain. 
61)1  even  tbauKb  he  be  required,  aa  In  ottier  fnjiino- 
tiini  casee,  to  vtve  lecurlty  In  advance.  MuMlllon 
V.  Anderson,  %  D.  8.  81  l»  L.  ed.  335],  •>  Ucsty, 
Tun.  7G8. 


t  when  a  tax  laan««sod  against 


Opportunity  to  be  heard,  aooorded  by  tbe  stat- 
ute to  perFOnswhu  fool  tbtmsolvee  aasrlaved.  la 
flufflclent  to  constitute  due  prooees  or  law.    Lent 


M.  Y.W6. 

Right  to  noMce  and  a  hcatSrm. 

Itlsa  fundamental  principle  that  beforea  per- 
■ou  onn  bo  deprived  of  a  right  evao  by  Judtolal 
■uit,  ho  must  have  notloe.  and  reasonable  opportu- 
nity to  be  hasrd  In  defense  of  his  rlcbts.  Shove  v. 
Maolhiwoc,  B7  W1B.S. 

Nutloe  or  means  of  knowladae  la  an  asantlal 
element  in  every  proceeding  wbicb  affeots  rights  of 
persons  or  property.  Phlladalphia  v  Uil]er,UPa. 
t4fi. 

Tbenilelsnf  unlvcraal  applloatlon,  and  Is  found- 
ed on  [be  plainest  piinvlples  of  Justloe.  Barirocril 
V.  North  Tfriotfleia,  180  Maaa.  Ml. 

Tbls  consUtutloaal  provlHlon  may  apply  to  tbe 
assessment  of  taxes  tor  the  support  or  Govern- 
ment Lehman  v.  Koblnson.  88  Aia.  TM;  Darling  v, 
Qunn.IOIll.  4£4. 

If  a  party  Is  Illegally  deprived  of  opportunity  tor 
a  bearing  In  oppceluon  to  tbe  osseesment,  tbe  de- 
fect Is  Juiisdlotlonal,  aud  cannot  be  curod.  Marsh 
V.   Choanut.  H  IlLKB;  Bllllnga  v.    I>etlen,  16  UL 


fringe  that  provision  ot  the  Cnnstltutlon  which  de- 
Olares  thnt  no  man  shall  be  deprived  of  hla  prop- 
erty without  duo  process  of  law.  State  v.  Llnd^ 
Hotel  Co.  9  Mo.  App.  155;  South  Platte  Land  Cto.  v. 
Bulfalo  Co.  7  Neb.  S8;  1  Dosty.  Tozn.  888. 


proveroent 
of  tbe  pro 

N.  T.  183: 


...  ._  be  heard,  on  tlie  part  of.  the  owner 
pcrty  to  be  BS'wsscd.  has  the  effect  lo  do- 
nf  his  property  vlihout  "dueprooesi  of 
tsunoonsLltutlonal.  Stuart  v.  Palmer,  Ti 
Bennett  v.  Bulfulo,  17  N.  Y.  8S3. 

etHte  board  of  equallmtlon, 

u  apportioned  bytbeoDun^au^ltoisof 

3  several  counties.  Is  unoonstltutloDAl  so  far  as  It 

Utoprovldafor  a  hearlns  Ot  the  property  own- 

Balttraore  ft  O.  ft  C.  K.   Co.  v.  BenMft  Oo. 

ewurer  (Ohlo>  1  West.  Bep.  «L 
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IimiAlTA  SUFBEMB  COUBT, 


Dsc., 


afiSrmedbymaiiycaflefl.  The  rule  ia  thus  stated 
Id  one  case :  "  It  is  not  enough  that  the  owners 
may  by  chance  have  notice,  or  that  they  may 
as  a  matter  of  favor  have  a  hearing.  The  law 
must  require  notice  to  them,  and  give  them  a 
right  to  a  hearing,  and  an  opportunity  to  be 
heard."    Stuart  v.  Palmer,  U  N.  Y.  188. 

Judge  Cooley,  in  speaking  of  the  correction 
of  tax  lists,  says:  '*It  is  a  fundamental  rule 
that  in  judiciiU  or  quasi  judicial  proceedings, 
affecting  the  rij^hts  of  the  citizen,  he  shall  have 
notice,  and  be  given  an  opportunity  to  be  heard, 
before  any  judgment,  decree,  order  or  demand 
shall  be  given  and  established  against  him. 
Tax  proceedings  are  not  in  the  strict  sense  ju- 
dicial, but  they  are  quasi  judicial;  and,  as  they 
have  the  effect  of  a  judgment,  the  reasons 
which  require  notice  of  judicial  proceedings  are 
always  present  when  the  conclusive  steps  are  to 
be  taken."    Cooley,  Taxn.  2d  ed.  863. 

An  author  who  has  recently  written  on  the 
Bubiect  concludes  his  discussion  by  saying: 
"There  is  really  but  one  logical  and  consistent 
position  in  the  matter,  and  that  is  that  a  statute 
that  does  not  provide  for  notice  is  invalid." 
Lewis,  Em.  Dom.  §  868. 

A  very  thorough  discussion  of  the  question 
will  be  found  in  Johnson  v.  Joliet  dh  0,  uailroad 
C&mpany,  23  111.  202. 

We  need  not,  however,  lookbeyondour  own 
reports,  for  our  own  decisions  declare  that  the 
statute  itself  must  provide  for  notice.  Campbell 
V.  DmgginSf  83  Ind.  473;  Jackson  v.  State ,  1 
West.  Rep.  840,  104  Ind.  516;  Fries  v.  Bri&r, 
9  West.  Rep.  260,  111  Ind.  65;  Johnson  v. 
JJeiois,  supra. 

We  said  in  Jackson  v.  State ^  supra,  that  "The 
notice  must  assume  to  be  such  as  the  law  re- 
quires, but,  in  order  to  repel  a  collateral  at- 
tack, it  need  not  be  a  valid  notice;"  and  in 
Garvin  v,  Daussman,  supra,  we  said: 

"It  is  without  doubt  essential  to  the  va- 
lidity of  every  law  under  which  proceedings 
mny  be  had  for  the  taking  of  property,  or  to 
impose  a  burden  upon  it  which  may  result  in 
taking  it,  that  the  law  make  provision  for  giv- 
ing some  kind  of  notice,  at  some  stage  in  the 
proceeding." 

The  ultimate  conclusion  which  we  reach  is 
that  where  a  conclusive  decision  is  authorized 
the  statute  itself  must  provide  for  notice,  and 
secure  it  to  the  taxpayer,  not  as  matter  of  favor, 
but  as  a  matter  of  right. 

We  agree  with  the  appellee's  counsel  that 
the  board  of  equalization  is  not  a  judicial  tri- 
bunal, in  the  strict  sense  of  the  term;  but, 
while  this  is  true,  it  is  also  true  that  it  possesses 
functions  of  a  judicial  nature.  Wilkins  v. 
State,  13  West.  Rep.  364,  113  Ind.  514. 

Judicial  powers  are,  as  we  said  in  the  case 
cited,  lodged  in  the  courts;  and  where  the  Con- 
stitution distributes  the  judicial  power,  it  can 
only  be  exercised  by  the  tribunal  named  by  the 
Constitution,  and  constituted  as  the  Constitu- 
tion provides.  Qreenough  v.  Qreenotujh,  11 
Pa.  489;  C/iandlcr  v.  JVash,  5  Mich.  409;  Alex- 
ander V.  Bennett,  60  N.  Y.  204;  Van  Slyke  v. 
Trempealeau  County  F,  Mut,  F.  Ins.  Co.  89 
Wis.  390.  896.  20  Am.  Rep.  60;  Gibson  v.  Em- 
erson, 7  Ark.  172;  Gregory  v.  State,  94  Ind. 
884;  Shoult2  v.  MePheeters,  79  Ind.  373. 

But  while  we  hold  that  the  authority  of  the 
board  of  equalization  is  not  judicial,  yet  we  also 
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bold  that  it  is  in  Its  nature  so  far  judicial  as  to 
require  notice  to  one  whose  Individual  rights 
are  directly  i^ected.  We  are  Inclined  to  con- 
cur with  appellee's  counsel  that  the  judgment 
of  the  board  is  conclusive;  but  to  that  propo- 
sition we  add  that  it  is  only  so  where  there  is 
jurisdiction,  and  that  notice  to  one  whose  list 
IS  to  be  added  to  or  whose  valuation  is  to  be 
increased  is  essential  to  give  jurisdiction.  Ciif^ 
ton  Sehool'Disfs  App,  66  Pa.  816;  OOom  v. 
Daneers,  6  Pick.  98;  HughM  y.  Klein,  VO  Pa. 
227;  Macklot  v.  Davenport,  17  Iowa,  879; 
Deane  v.  Todd,  22  Mo.  90;  Mclniyre  v.  White 
Oreek,  48  Wis.  620. 

The  fact  that  the  judgment  is  conclusive 
supplies  a  strong  reason  for  holding  that  the 
taxpayer  should  have  an  opportunity  to  be 
heard,  and  that  he  should  be  heard  before  his 
list  or  bis  valuation  is  set  aside  or  changed. 
The  power  to  hear  and  determine,  where  there 
is  a  question  admitting  of  controversy,  and  the 
entire  matter  is  not  one  of  absolute  and  arbi- 
trary discretion,  implies  that,  in  reason  and 
justice,  the  law  should,  by  making  provision 
for  notice,  give  the  parties  an  opportunity  to 
be  heard;  for  otherwise  it  cannot  be  justly 
said  that  there  is  due  process  of  law. 

Thus  far  we  have  proceeded  upon  the  as- 
sumption  that  the  statute  does  not  provide  for 
notice  to  the  individual  taxpayer  whose  list  is 
to  receive  additions,  or  whose  valuation  is  to  be 
increased;  and  if  this  assumption  cannot  be 
made  good,  our  reasoning  is  invalid.  It  is, 
however,  not  difficult  to  prove  the  validity  of 
our  assumption.  The  statute  itself  supplies 
the  requisite  proof.  It  does  provide  notice 
sufficient  for  two  classes  of  judj^ments,  but  for 
no  others.  It  provides  for  notice  sufficient  as 
to  all  general  changes  in  the  levy,  and  sufficient 
as  to  all  who  have  complaints  to  make;  and 
over  these  matters  jurisdiction  arises  when  the 
notice  is  given  as  the  statute  directs.  But 
there  is  no  provision  for  notice  to  the  individ- 
ual taxpayer  whose  list  is  to  be  added  to  or 
whose  valuation  is  to  be  increased.  Its  pro 
visions  on  the  subject  of  notice  are  these:  '*Two 
weeks'  previous  notice  of  the  time,  place  and 
purpose  of  such  meeting  shall  be  given  by  the 
county  auditor  in  some  newspaper  of  general 
circulation,  printed  and  published  in  the  county; 
or  if  no  newspaper  be  published  in  the  county, 
then  by  posting  up  notices  in  three  public 
places  in  each  township  in  the  county."  Sec. 
6397.  Rev.  Stat.  1881. 

This  notice,  it  is  obvious,  cannot  require 
every  taxpayer  in  the  county  to  be  in  attend- 
ance at  the  meeting  of  the  board  to  see  that  no 
additions  are  made  to  his  list.  As  additions  to 
his  list  affect  him  as  an  individual,  he  is  en- 
titled to  notice  as  an  individual.  He  is  no^ 
wiUiin  the  scope  of  the  statute,  since  he  is  not 
bound  to  assume  that  there  will  be  any  change 
in  the  verified  list  given  by  him  to  the  assessor. 
His  riffhts  are  distinct  from  those  of  the  pub- 
lic, ana  from  the  rights  of  those  persons  who 
have  complaints  to  make.  Those  who  believe 
themselves  wronged  by  having  property  listed 
to  them  that  they  do  not  own.  or  who  believe 
that  their  property  has  been  overvalued,  ars 
actors;  they  move,  they  take  the  initiatoiy 
step,  and  they  must  come  before  the  board  un- 
der the  notice  prescribed  by  the  statute.  But 
with  the  taxpayer  whose  assessment  is  to  be  in- 
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ereased  it  Is  otherwise.  He  Ib  not  the  actor; 
he  does  not  take  the  iDitiatory  step;  but,  on 
the  contrary,  he  Is  passive  and  inactive  until 
brought  beiore  the  board  by  notice.  He  is  not 
under  any  legal  obligation  to  move  until  notice 
comes  to  him.  Indeed,  he  cannot  move  if  he 
Is  content  with  his  list  and  assessment,  for  there 
is  nothing  for  him  to  do. 

The  taxpayer  who  has  a  complaint  to  make 
occupies  a  position  very  similar  to  that  of  the 
plaintiff  in  an  ordinary  action,  while  the  per- 
son whose  taxes  are  to  be  increased  is  in  a  po- 
sition veiy  like  that  of  a  defendant.  We  must 
hold  that  a  taxpayer  is  entitled  to  notice,  or 
else  we  must  hold  that  he  is  bound,  at  his  peril, 
to  keep  vigilant  watch  of  the  proceedings,  lest 
property  he  does  not  own  be  assessed  to  him, 
or  the  valuation  of  his  listed  property  be  in- 
creased. In  the  absence  of  notice  to  him  as  an 
individual,  he  is  not  bound  to  exercise  any  such 
vigilance.  Claybaugh  v.  Baltimore  <&  0,  R. 
Co.  6  West.  Rep.  675,  108  Ind.  262;  Munion 
▼.  Blake,  101  Ind.  78. 

It  would  be  almost  as  unjust  to  compel  such 
a  taxpayer  to  be  constantly  on  the  watch  dur- 
ing the  meetings  of  tbe  board  as  to  compel  a 
defendant  who  has  failed  to  pay  a  note,  vio- 
lated a  covenant,  or  committed  a  trespass  to 
watch  the  dockets  of  the  court  during  term 
time.  The  notice  does  no  more  than  inform 
the  public  that  the  board  will  be  in  session  at  a 


designated  time  and  place,  and  no  one  Is  bound 
to  act  upon  the  notice  further  than  to  present 
complaints  or  resist  general  changes  m  the 
levy.  Certainly  no  one  is  bound  to  know  that 
a  complaint  will  be  preferred  against  him  af- 
fecting his  individual  rights.  Ii  one  taxpayer 
is  bound  to  keep  watch  during  the  session  of 
the  board,  so  are  all;  and  the  result,  would 
be  that  the  meetings  of  the  board  would  be 
thronged  with  taxpayers,  or  else  their  rights  be 
at  the  mercy  of  the  board. 

The  organic  law  to  which  all  statutes  must 
yield  does  not  intend  that  such  a  thing  shall 
ever  occur,  for  it  requires  notice  to  each  person 
whose  individual  property  rights  may  become 
the  subject  of  investigation  and  final  adjudica- 
tion. This  is  a  fundamental  principle,  ruling 
all  the  departments  of  government.  A  decis- 
ion of  a  judicial  nature,  conclusively  deciding 
upon  individual  property  rights  of  a  citizen, 
and  imposing  a  burden  upon  him,  can  only 
be  s:iven  in  a  proceeding  of  which,  before  a  final 
and  conclusive  judgment  is  reached,  the  citizen 
has  notice;  for  without  such  notice  there  can- 
not be  due  process  of  law.  A  decision  not 
final,  but  subject  to  review,  mav  not  neces- 
sarily require  notice;  but  a  final  decision  must 
be  based  on  a  notice  provided  for  bvlaw. 

Judgment  rmereed,  with  inetruetwns  to  over- 
rule the  demurrer  to  the  complaint. 
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Isabelhi  LEE,  by  Her  Next  Friend, 

V. 

Richard  W.  SIMPSON. 

( Fed.  Bep ) 

*1.  Eqvltj' Jnrlsdietton.  A  fund  was  given  to 
a  trustee  for  the  separate  use  of  a  married 
woman  for  her  life,  with  power  of  appointment 
in  her  by  wlU,  in  default  thereof  to  her  child  in 
fee.  It  was  used  by  her  husband,  who  was  sub- 
stituted as  trustee,  in  purchasing  real  estate,  he 
adding  his  own  money,  taking  title  to  himself  as 
trustee  to  these  uses.  The  wife  died.  Her  child 
died  in  her  lifetime,  leaving  Isabella,  an  infant, 
her  heir  at  law.  The  trustee  afterwards  died, 
leaving  the  property  to  A,  in  trust  to  convey  it 
to  the  State  of  South  Carolina.  To  a  bill  filed  in 
behalf  of  Isabella,  alleging  default  in  the  exercise 
of  the  power,  and  claiming  the  property  from  A, 
with  an  account  of  the  rents  and  profits,  A  de- 
murred, on  the  ground  that  she  had  a  plain,  ade- 
quate and  complete  remedy  at  law.  Demurrer 
overruled. 

B.  In  this  case  tlie  use  was  not  executed 

upon  the  death  of  the  married  woman  if  she 
failed  to  exercise  the  power  of  appointment;  but 
the  legal  estate  remained  in  the  trustee,  and  his 
devisee,  a  volunteer,  took  it  and  the  property 
bound  by  the  trust. 

S.  Injunction.  The  devise  to  A  was  upon  trust 
to  convey  the  property  to  the  State  of  Soutb. 
C^unolina  upon  certain  conditions,  ignoring  tbe 
claim  of  complainant.  The  devisee,  after  this  bill 
was  filed  and  subpena  served,  addressed  a  letter 
to  the  Gtoneral  Assembly  of  South  Carolina  asking 

*Head  notes  by  the  COURX. 
2  L.  R.  A. 


its  acceptance  of  the  property,  and  of  the  condi- 
tions annexed  to  it.  Tbe  General  Assembly  at 
once  put  an  Act  on  its  passage  for  this  purpose. 
Held^  that  the  right  of  complainant  to  assert  her 
claims  in  this  court  was  imperiled,  and  an  inter- 
locutory injunction  was  issued. 

i.  When  a  deDBndant  pendente  Ute  in  a  Cir- 
cuit Court  of  the  United  States  seeks  to  convey 
the  land,  the  subject  of  controversy,  to  a  State, 
he  will  be  restrained  by  injunction. 

(December  18. 1888.) 

ON  motion  in  equity  for  a  preliminary  in- 
junction restraining  defendant  from  part- 
ing with  certain  property.  Heard  on  biU, 
answer,  affidavits  and  exhibits.  Injunction 
granted. 

The  opinion  states  the  facts. 

Meeere.  Le  Roy  F.  Youmans  and  James 
P*  Carey,  for  complainant: 

A  court  of  equity  has  jurisdiction  to  prevent 
as  well  as  remove  a  cloud  upon  title. 

1  ffigh,  Inj.  §§  872,  881;  Pettit  v.  SfiepJierd, 
28  Am.  Dec.  441. 

Thomas  G.  Clemson  was  trustee  for  his  wife 
and  complainant  under  the  will  of  Floride 
Calhoun,  and  the  legal  title  to  the  property  in 
dispute  is  now  in  the  devisee  of  his  will,  the 
defendant,  and  no  action  of  ejectment  could  be 
brought  against  him. 

Finlay  v.  King,  28  U.  8.  8  Pet.  846  (7  L.  ed. 
701). 

Persons  coming  into  possession  of  trust  prop- 
erty with  notice  of  the  trust,  are  themselves 

Mechanics  Bank  v.  B$t<m,  26  U.  8. 1  Pet  209 
(7  L.  ed.  152). 
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Wbere  tbe  danger  threatened  is  sucb  that  it 
cannot  be  easily  remedied,  in  case  of  refusal 
of  relief,  injunction  will  be  granted. 

1  Higb,  Inj.  11;  U.  8.  v.  Duluth,  1  Dill.  469. 

Messrs,  Wells  4fe  Orr  and  Smythe  4fe 
Lee,  for  defendant: 

This  is  not  a  case  of  equitable  jurisdiction, 
because: 

1.  Being  a  bill  simply  to  enforce  legal  title  to 
land,  the  action  should  be  at  law. 

EUin  V.  Davis,  109  U.  S.  493  (27  L.  ed.  1008); 
Fussell  V.  Oregg,  113  U.  8.  654  (28  L.  ed.  994); 
Frost  V.  SpiOey,  121  U.  S.  567  (30  L.  ed.  1012); 
Wiison  V.  Hyatt,  4  S.  C.  369. 

2.  Alleging  the  defendant  to  be  in  possession 
the  law  presumes  him  to  be  rightfully  so,  until 
the  contrary  is  proved. 

Hort/iern  Pac.  B.  Co.  v.  Paine,  119  U.  8.  561 
(80  L.  ed.  613). 

8.  Proceedings  to  remove  a  cloud  on  title 
can  only  be  brought  by  one  in  possession  of  the 
property.    Idem, 

4.  Ii  an  injunction  is  necessary  to  preserve 
the  status  quo  then  tbe  proceeding  in  equity  for 
that  purpose  must  be  ancillary  to  a  pending 
Icgnl  action. 

Hh-kardt  v.  Boaro,  113  U.  8.  689  (28  L.  ed. 
1117);  Kerr,  Inj.  197-201. 

6.  If  plaintiff  8eeks  an  account  of  the  acts  and 
doings  of  a  dead  man,  his  executor  or  admin- 
istrator must  be  a  party.  There  is  no  such  rep- 
resentative of  T.  G.  Clemson  a  party. 

Story,  Eq.  PI.  SS  170,  171. 

Ck>mplainant  has  not  sued  defendant  as  ex- 
ecutor, and  cannot  avail  herself  of  his  acts  as 
such. 

Leggotty  v.  Or,  Nor,  R,  R,  1  Law  Rep.  602; 
Conklin  v.  Egerton,  21  Wend.  486;  PUtrU  v. 
McEuen,  4  Conn.  649;  Colt  v.  Golt,  111  U.  8. 
566  (28  L.  ed.  620). 

W  here  a  8tate  voluntarily  ^es  into  court  it 
is  Lound  by  the  same  rules  as  between  individ- 
uals. 

State  V.  Pac.  Ov^no  Co,  22  8.  C.  60;  Clark 
v.  Pamard,  108  U.  8.  436  (27  L.  eil.  780). 

It  the  State  accepts  title  to  this  property, 
pendente  lite,  from  a  party  to  the  case,  it  vol- 
untarily becomes  a  party  and  is  bound  by  all 
the  proceedings. 

Tilten  v.  GojUld,  98  U.  8. 168  (28  L.  ed.  859); 
Walden  v.  Bodley,  60  U.  8.  9  How.  34  (18  L. 
ed.  80);  Whitney  v.  Htggins,  10  CaL  647,  70 
Am.  Dec.  748;  Story.  Eq.  PI.  §  194. 

Simontont  J,,  delivered  the  following  opin- 
ion: 

This  is  a  motion  fora  preliminary  injunction. 
It  comes  up  on  bill,  answer,  affidavits,  with  ex- 
hibits. Fnim  these  it  appears  that  Mrs.  Flor- 
ide  Calhoun,  the  ffrandmotber  of  the  mother  of 
the  complainant,  left  in  force  a  last  will  and 
testament.  That  in  clauses  of  this  will  she 
gave  to  Edward  Noble,  as  trustee,  a  fund  then 
invested  in  the  bond  of  her  son,  Andrew  P. 
Calhoun,  secured  by  a  mortgage  of  Fort  Hill 
Plantation,  in  Oconee  County,  and  certain 
slaves.  The  purpose  of  the  trust  was  that  the 
fund  be  held  for  the  sole  and  separate  use  of 
Mrs.  Anna  M.  Clemson,  for  her  natural  life, 
witli  ft  power  of  appointment  thereof  by  a  last 
will  and  testament,  as  she  pleases:  and,  in  de- 
fault of  such  appointment,  to  her  daui^lilcr,  of 
whom  the  complainant  is  the  onl  v  child.     That 
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proceedings  were  taken  in  the  lifetime  of  Mn» 
Calhoun  to  foreclose  this  mortgage.  These 
proceedings  were  not  consummated  unto  after 
her  death.  At  the  sale  .  for  foreclosure  tiie 
plantation  of  Fort  Hill  was  purchased  by 
Thomas  G.  Clemson,  who  had  in  the  mean 
time  been  substituted  as  trustee  in  lieu  of  Noble; 
and  a  conveyance  thereof  was  made  to  him  as 
such  trustee  under  the  last  will  and  testament 
of  Mrs.  Floride  Calhoun. 

Complainant  alleges  that  tbe  purchase  mon^ 
was  paid  bv  a  receipt  for  Mrs.  Clemson's  share 
in  the  bond.  Defendant  avers  that  this  share 
was  supplemented  by  moneys  of  Mr.  Clemson 
to  the  extent  of  some  $6,000.  Birs.  Clemson 
died  in  1875,  some  years  after  this  conveyance, 
leavine,  it  is  said,  a  last  will  and  testament 
Complainant  charges  that  she  did  not  execute 
tiie  power  of  appointment,  by  reason  whereof 
the  property  devolves  on  her.  Thomas  G. 
Clemson,  so  beinff  in  possession  as  trustee  of 
his  wife,  remained  in  possession  of  Fort  Hill 
after  her  death,  continuously  untU  his  own 
death,  in  1888. 

In  his  answer  the  defendant  avers  that  Clem- 
son left  a  last  will  and  testament,  with  a  codicil* 
wherein  he  was  named  as  executor,  and  where- 
by the  Fort  Hill  property  was  devised  to  him 
upon  certain  trusts.  In  the  exhibit  is  his  letter 
to  the  General  Assembly,  and  copy  of  this  doc- 
ument, wherein  it  appears  that  he  was  the  dev- 
isee in  fee  of  this  Fort  Hill  Plantation,  and 
that  the  trust  was  to  execute  a  conveyance  there- 
of to  the  8tate  of  South  Carolina,  upon  the  ac- 
ceptance of  the  gift  thereof  on  certain  conditions 
by  the  said  State. 

On  the  4th  of  December,  1888,  the  defendant 
sent  in  to  the  General  Assembly  of  South  Caro- 
lina, then  in  session,  his  saia  letter,  accom- 
panied by  a  copy  of  the  said  will,  and  in  it 
asked  the  acceptance  of  this  property  thus  given, 
on  behalf  of  the  State.  This  bill  was  filed  on 
November  26,  1888,  and  subpena  was  served  on 
defendant  on  November  28, 1888.  The  motion 
is  for  a  preliminary  injunction,  based  on  this 
letter  of  the  defendant  and  the  action  of  tbe 
General  Assembly  thereupon.  One  House  has 
passed  the  bill  accepting  the  gift,  and  the  bill 
is  now  on  the  calendar  of  the  other  House, 
awaiting  early  consideration.  The  General 
Assembly  pioposes  to  adjourn  at  a  not  distant 
day. 

Xs  we  have  seen,  the  defendant  has  answered. 
But  in  his  answer  he  makes  defenses  properly 
made  by  demurrer,  and  craves  tbe  same  oene- 
fit  thereof  as  if  he  had  formally  demurred.  We 
must  therefore  consider  them  with  the  other 
grounds  of  defense  in  the  answer,  and  not  pass 
on  the  bill  alone.  The  demurrer  is  to  the  ju- 
risdiction— that  the  complainant  has  a  plain, 
adequate  and  complete  remedy  at  law.  While 
it  is  true  that  in  deciding  upon  motions  for  pre- 
liminary injunctions  the  courts  must  provide 
for  the  preservation  of  property  or  rights  in 
statu  quo  without  expressmg,  and.  mdeed, 
without  having  the  means  of  forminj^,  an  opin- 
ion as  to  such  rights  (1  High,Inj.  §  fi;ureat  Wes^ 
em  R,  Co,  v.  Birmingham  dh  0,  Junction  R, 
Co.  22  Eng.  Ch.  602),  yet,  when  the  Jurisdic- 
tion of  the  court  is  challenged,  that  question 
must  be  met  and  decided. 

Tbe  position  taken  by  the  defendant  is  thisi 
complainant  alleges  that  she  is  the  owner  in  fee 
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of  this  plantatton— Fort  Ilill — under  the  will 
of  Mrs.  CiilhouD.  The  defendant  claims  the 
fee  under  the  will  of  Clemson.  It  is  simply  a 
qucsiion  of  title,  cognizable  by  a  court  of 
law.  In  such  an  action  a  Judgment  can  be 
had  for  the  rents  and  pronts.  There  is  no 
occasion  and  no  room  for  the  peculiar  jurisdic- 
tion of  equity.  The  will  of  Mrs.  Calhoun  im- 
pressed with  a  trust  the  fund  afterwards  in- 
vested in  Fort  Hill.  Of  this  trust  Clemson 
l)ccame  the  trustee,  and  so  remained,  certainlv 
up  to  the  death  of  his  wife.  After  her  death 
be  continued  in  possession.  Did  his  relation 
to  the  property  change  at  the  death  of  his 
wife? 

.The. complainant  charges  that  he  held  the 
property  in  trust  for  his  wife  for  life,  with  a 
power  of  appointment  in  her  at  her  pleasure  by 
will,  and,  in  default  thereof,  to  the  limitations 
of  Mrs.  Calhoun's  will;  and  that  there  was  a 
default  in  the  exercise  of  the  power;  that  thus 
the  le^l  estate  remained  in  him,  subject  to 
these  limitations.  There  is  nothing  before  the 
court  ffoing  to  show  that  Clemson  ever  disa- 
vowed this  trust,  or  that  he  gave  any  notice  of 
bis  holding  in  his  own  or  in  any  adverse  right. 
If  there  was,  it  could  not  avail  as  a^inst  com- 
plainant, then  and  now  an  infant.  Nor  is  there 
any  place  here  for  an  executed  use,  devolving 
the  legal  title  on  the  complainant.  The  prop- 
erty, Furt  Uill,  was  purchased  by  Clemson  at  the 
master's  sale.  In  paying  the  purchase  money, 
as  defendant  claims,  a  part  of  it  only  was  paid 
by  the  money  provided  under  Mrs.  Calhoun's 
wiU.  The  remainder  was  supplemented  by 
himself  out  of  his  own  funds.  The  convey- 
ance to  him  was  as  trustee  for  Mrs.  Clemson 
under  the  last  will  and  testament  and  codicil  of 
Mrs.  Calhoun.  This  .was  confirmed  by  the 
court.  The  legal  title  was  thus  fixed  in  him, 
and  could  not  pass  out  of  him  but  by  his  deed 
or  wilL  He  made  no  such  deed  in  his  lifetima 
By  his  will  he  devised  the  property  to  the  de- 
fendant, a  volunteer,  and  so  charged  with  all 
the  equities  with  which  his  testator  held  it. 

The  legal  title  beinff  thus  in  Clemson,  no 
suit  at  law  could  have  been  maintained  against 
him  for  possession  during  his  life.  Nor  can 
such  suit  be  maintained  at  law  against  the  de- 
fendant, his  devisee  of  the  legal  estate.  What- 
ever may  be  the  final  conclusion  of  the  court 
on  this  point,  the  above  reasons  are  sufficient 
to  prevent  the  dismissal  of  this  bill,  or  the  re- 
fusal of  this  motion  on  the  ground  of  a  want 
of  jurisdiction. 

Do  the  circumstances  of  the  case  warrant  a 
preliminary  injunction  ?  The  defendant,  as  we 
have  seen]  was  served  with  subpena  in  this 
cause  on  November  28,  1888.  The  bill  gave 
him  notice  of  the  claim  of  complainant,  and 
her  pi-nyer  for  an  injunction  against  him.  On 
the  4th  of  December,  1888,  he  addressed  his 
letter  to  the  Oeneral  Assembly  of  the  [State  of 
South  Carolina.  This,  with  the  document  ac- 
companying it,  informed  the  General  Assem- 
bly that  he  was  the  devisee  in  fee  for  the  Fort 
Hill  Pl.'intntion,  and  that  he  had  the  right  to 
convey  it  to  the  State  of  South  Carolina  upon 
compliance  by  the  State  with  certain  conditions 
therein  staled.  Thtrreupon  he  requested  the 
General  Assembly  to  accept  the  property  thus 
"donated  for  ai;id  in  behalf  of  the  Stat«." 
Upr>ij  tt-ceipi  of  this  letter,  both  Houses,  as  has 
2  L.  H.  A. 


been  stated,  took  action,  and  that  promptly 
bills  were  introduced  into  both  Houses  accept- 
ing the  gift.  In  each  bill  in  each  House  is  this 
section  as  section  1: 

"  Section  1.  That  the  State  of  South  Caro- 
lina hereby  expressly  declares  that  it  accepts 
the  devise  and  bequest  of  Thomas  G.  Clemson, 
subject  to  the  terms  and  conditions  set  forth 
in  his  last  will  and  testament,  and  that  the 
treasurer  of  the  State  be,  and  is  hereby,  author- 
ized and  empowered  to  receive  and  securely 
hold  the  said  property,  both  real  and  personal, 
and  to  execute  all  necessary  papers  and  receipts 
therefor  so  soon  as  the  saia  executor  shall  con- 
vey and  transfer  the  said  devise  and  bequest  to 
the  State,  as  aforesaid." 

This  bill  has  passed  one  House.  It  is  under 
consideration,  with  every  prospect  of  its  pas- 
sage, in  the  other.  It  may  very  soon — in  a  day 
or  two— become  a  law.  If  it  does  become  a 
law,  the  property  will  be  taken  out  of  the  ju- 
risdiction of  this  court.  No  process  can  mako 
the  State  of  South  Carolina  a  party  to  this  suit. 
It  can  have  no  jurisdiction  over  the  State  in  a 
civil  action,  except  with  her  consent.  So  far 
as  plaintiff's  right  to  recover  this  plantation  is 
concerned,  if  she  has  such  a  right,  it  will  be  ir- 
retrievably lost  if  the  legal  title  be  convoyed  to 
the  State.  It  is  idle  to  say  that  the  State  will 
recognize  and  accede  to  the  decision  of  this 
court  if  it  establish  any  rights  in  complainant. 
Courts  of  justice  enforce  ihcir  decrees  by  man- 
dates whose  sanction  is  the  court.  No  decree 
or  mandate  can  be  entered  or  issued,  obedience 
to  which  depends  upon  the  will  or  courtesy  of 
theparty  against  whom  it  may  be  made. 

Without  deciding,  so  as  to  commit  the  court, 
any  question  of  rigut  or  property  made  in  the 
papers  submitted,  and  solely  with  the  purpose 
of  preserving  the  status  quo,  this  motion  will 
be  granted.  There  is  a  principle  which  gov- 
ems  nearly  all  judges  on  applications  fOrpre- 
liminary  injunctions,  governing  me.  Wnen 
the  danger  or  injury  threatened  Is  of  a  charac- 
ter which  cannot  be  easily  remedied  if  the  in- 
junction be  refused,  and  there  is  no  doubt  that 
the  act  charged  is  contemplated,  the  temporary 
injunction  should  be  granted,  unless  the  case 
made  by  the  bill  is  satisfactorily  refuted  by  the 
defendant  U.  8.  y.  Duluth,  1  Dill.  469  (Mr. 
Justice  Miller). 

The  complainant  has  brought  her  action 
against  the  defendant,  not  as  executor,  but  in  his 

girsonal  character.  He  is  devisee  of  the  Fort 
ill  Plantation  as  well  as  executor.  As  such 
devisee  he  takes  the  le^  estate,  charged  with 
the  equities,  but  not  with  the  defaults,  of  his 
testator.  If  there  be  any  account  for  the  rents 
and  profits  received  by  Clemson  in  his  lifetime, 
for  such  default  R.  W .  Simpson,  executor,  qua 
executor,  is  liable;  not  R.  W.  Sinipson,  devisee. 
He  takes  the  property,  if  he  takes  it,  with  no- 
tice of  the  trust,  responsible  only  for  his  own 
enjoyment  of  the  rents  and  profits.  For  the 
same  reason,  the  defendant  not  being  a  party 
as  executor,  these  proceedings  cannot  affect 
him  so  far  as  personalty  in  his  hands  to  be  ad- 
ministered as  executor  Is  concerned.  The  in- 
i unction,  therefore,  must  be  confined  to  the 
i'ort  Hill  Plantation. 

This  cause  came  to  be  heard  on  motion  for  a 
preliminary  injunction  upon  the  bill,  answer, 
afildavits  and  exhibits.      After  hearing  the 
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sams  and  argument  thereon,  and.  upon  due  con- 
dderalion  thereof,  it  U  ordered,  a^wlged  and 
decreed  tfiat  a  writ  ofiiaurtetion  do  ittue  to  the 
d^endant,  Richard  W.  bimpsoD,  enjoining  and 
restrainiDft  bim  from  executing  and  delivering 
way  deed  or  deeds  of  converance  of^r  parting 
with  the  possussion  of,  the  Fort  Hill  PlsntftUon, 


In  the  pleadings  of  this  case,  to  an; 
person  or  petaoas,  or  to  or  for  anv  usea,  bitents, 
and  purposes  whatsoever,  especially  to  the  SUlc 
of  SouUi  Oarotina,  or  to  any  person  or  penoni 
whomsoever  In  behalf  of  the  said  Stale.  Ttalt 
order  and  nrlt  to  remain  in  force  until  tbe  f  or- 
tlier  order  of  this  court. 
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Tbotnaa  QILPATRICE  et  al. 
Daniel  OLIDDEN  tt  al. 


ni«  parol  agreement  of  a  wlA>  In  ooD' 

■IdeiaUoD  of  her  biuband's  lesvliiK  her  hU  prop- 
erty by  will  absolutelf .  to  traoafar  the  remain- 
der, after  ghe  wai  done  with  It.  to  his  heU^  may, 
of  ter  her  death,  leaving  It  unperformed,  be  en- 
foroed  Bgalngt  her  repreeentatlvee  notwiChstand- 
Ins  the  Statute  of  Frauds. 

(December  S3,  ItSS.} 

ON  defendants'  appeal.  Decree  nfflrmtd. 
This  was  a  bill  In  equi^  brought  in  the 
Supreme  Judicial  Court  of  Kennebec  County 
by  the  heirs  of  Thomas  Gilpalrick  against  the 
heirs  and  personal  representative  of  Sarah  QIl 
Patrick,  wife  of  Bald  ThomaB,  to  carry  into 
effect  a  parol  agrecroenl  made  by  said  Sarah 
before  her  decease. 

The  facts  sufficiently  appear  in  the  opinion. 

Mean.  Spear   tt   CluoD   and    uitrbxg 
Tm,fr  for  appellants. 

Meun.  Baker,  Baker  tt  Comlali  for 
appellees. 

Virgin,  J.,  delivered  tbe  opinion  of  the 

e  the  nephews  and  niece  and 
.  ._  !  late  OrriK    '.  '. 

the  defendants  are  the  administrator  and  next 


of  kin  of  the  widow  of  Orrln,  neither  of  whom 
left  any  children. 

The  plaintiffs  seek  to  establish  tbeir  title  to 
the  proceeds  of  certain  real  and  personal  estate, 
on  the  ground  that  Orrin,  having  eipreesed  to 
his  wife  bis  intention  of  leaving  fJl  bis  property 
to  hia  beira  (plBintills)  was  induced  by  her  to 
sell  and  will  it  to  her,  in  form  absolute.  In  sole 
consBQueoce  of  bis  reliance  upon  bcr  aasuraoce 
that  she  would  use  it  d uric g  her  natural  life 
only,  snd  seasonably  tiansfcr  the  remainder  to 
his  own  beirs;  that  sbe  did  not  fulfill  her  agree- 
ment, but  died  In testatei_  whereupon  the  prop- 
erty descended  to  her  heirs,  instead  of  his;  and 
that  by  reason  of  the  promises  it  became  vcsled 
in  ber  In  trust,  to  enforce  which  trust  is  the 
object  of  this  bilL 

The  presiding  Justice,  who  saw  and  heard 
all  of  the  witnesses  testify,  found  Uie  facts  in 
favor  of  the  plaintiCfa,  which  findings  we 
should  be  slow  to  reverse,  unless  clearly  satis- 
fied (hat  It  was  erroneoua.  Toung  v.  Witltam, 
70  Maine,  S3e. 

But  after  a  very  careful  examination  of  the 
Btcoograpber's  report  of  the  direct  and  uncon- 
tradicted testimony  of  the  Qilpatrick's  lifelong 
trusted  friend,  and  his  wife  and  daughter,  iu 
whose  family  Mrs,  Q.  lived  during  four  years 
of  her  widowhood;  of  their  family  physician  of 
many  years;  their  business  adviser,  scrivener, 
and  executor  of  Mr.  Q's  will,  and  the  writer  at 
her  dictation  of  what  Urs.  Q.  called  a  "certifi- 
cation;" of  the  neighbor  who  purchased  tbe 
hay  during  the  last  ten  yean  of  Uj.  G's  life. 
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and  of  her  thereafter— all  disinterested  wit- 
nesses—whose testimony  of  Mr.  G's  frequent 
expressions  to  his  wife,  for  months  hefore  his 
decease,  of  his  desire 'and  intention  that  his 
property  should  go  to  his  own  heirs;  of  her 
final  agreement  to  transfer  the  remainder  there- 
of "after  she  was  done  with  it,"  provided  he 
would  give  it  to  her  absolutely;  of  her  frequent 
and  freely  expressed  admissions  of  such  agree- 
ment, and  of  her  own  construction  of  it  as  evi- 
denced by  her  own  acts  in  executing  all  the 
stipulations  thereof,  except  the  final  transfer  of 
the  remainder  of  the  property  to  his  heirs,  and 
putting  even  that  in  writing  signed  by  her;  and 
of  the  peculiar  instructions  of  Mr.  G.  as  to  the 
phraseology  of  the  will— not  to  use  the  word 
"give"— we  are  fully  satisfied  that  the  Justice's 
finding  of  facts  was  correct,  and  that  tbc  fol- 
lowing, among  other  facts,  are  clearly  estab- 
lished: 

That  Orrin  Gilpatrick  died  in  February, 
1875,  possessed  of  a  farm  which  came  down  to 
him  from  his  paternal  grandfather,  and  of  other 
property,  all  of  the  value  of  more  than  $9,000, 
and  which  he  desired  to  go  to  his  heirs;  that 
bis  widow  died  in  1888,  leaving  property  which 
she  had  owned  in  her  own  light,  consisting 
chiefly  of  money  invested  in  town  securities, 
amounting  to  some  $5,000;  that  they  left  no 
children,  but  a  widow  of  a  deceased  son;  that 
they  always  kept  their  individual  property  sep- 
arate; that  for  several  months  before  bis  de- 
cease they  had  frequently  discussed  the  mode 
of  the  disposition  of  his  property,  and,  as  she 
had  so  much  in  her  own  right,  he  frequently 
expressed  to  her  his  intention  of  giving  his  to 
bis  own  heirs;  that,  a  short  time  before  his 
death,  she  finally  induced  him  to  give  some  of 
the  personal  property,  and  will  the  remainder 
of  his  estate  to  ber  in  form  absolute,  upon  her 
assurance  that  she  would  only  use  it,  if  neces- 
sary, during  her  natural  life,  pay  their  daugh- 
ter-in-law $500,  reconvey  certam  real  estate, 
the  legal  tide  of  which  he  held,  to  one  Glidden, 
erect  a  monument  in  and  keep  in  repair  their 
private  cemetery,  and  finally  seasonably  trans- 
fer all  that  remained  to  bis  heirs;  that  if  she 
had  not  given  her  husband  such  assurance,  and 


if  he  had  not  confidently  relied  upon  her  pei> 
formance  of  it,  he  would  not  have  executed  the 
will,  nor  given  her  the  personal  property;  that 
she  promptly  performed  all  of  the  terms  of  her 
agreement,  except  the  final  transfer  of  the  re- 
mainder, which  she  purposely  omitted  to  do, 
although  she  had  expended  but  a  comparative- 
ly small  portion  of  the  property  during  her  life* 

Nor  do  we  entertain  any  doubt  of  tne  sound- 
ness of  the  law  on  which  the  decree  appealed 
from  was  based,  viz. :  a  constructive  trust  im- 
pressed upon  the  property,  and  the  donee  and 
devisee  converted  into  a  trustee  ininvitum,  al- 
though not  so  denominated  in  the  paper  title, 
and  although  the  statute  expressly  provides: 
"There  can  be  no  trust  concerning  lands  .  .  . 
unless  created  or  declared  by  some  writing 
signed  by  the  party  or  his  attorney."  Rev. 
iStat.  chap.  73.  ^  11. 

Fraud  is  infinite  in  its  varieties  and  forms; 
and  while,  as  Lord  Hardwicke  said:  ^'The  court 
very  wisely  bath  never  laid  down  any  general 
rule  beyond  which  it  will  not  go,  lest  other 
means  of  avoiding  the  equity  of  the  court  should 
be  found  out"  (Lawley  v.  Hooper,  3  Atk.  378), 
still  rules  have  been  established  governing  cer- 
tain classes  of  cases  involving  the  element  of 
fraud— such  as  that  the  fraudulent  suppression 
of  a  cause  of  action  or  of  a  will  is  a  good  an- 
swer to  the  Statute  of  Limitations  (Deak^% 
App,  80  Maine,  50,  5  New  Eng.  Rep.  848);  that 
married  women  and  infants  snail  not  take  ad- 
vantage of  rules  made  for  their  protection  to 
perpetrate  fraud  (1  Perrv,  Trusts,  8  170);  and 
that  the  Statute  of  Fraucis  shall  not  be  allowed 
to  bar  a  decree  for  the  specific  performance  of 
an  oral  agreement  for  the  sale  and  conveyance 
of  land,  when  there  has  been  such  a  part  per- 
formance by  the  paity  seeking  as  equity  recog- 
nizes. PuUifer  V.  Waterman,  73  Maine,  233; 
Woodbury  v.  Gardner,  77  Maine,  68. 

And,  while  the  precise  Question  involved  in 
the  case  at  Bar  has  never  oefore  arisen  in  this 
State,  the  cases  last  cited  are  analogous  thereto 
in  principle;  and  the  universally  recognized 
ground  on  which  the  decisions  rest  is  that  to 
permit  the  Statute  of  Frauds  to  be  used  as  a 
bar  to  the  compulsory  performance  of  such  an 


to  be  made  directly  to  himself —througrh  false  as- 
suranoes,  or  promises  that  he  will  apply  the  devise 
or  bequest  to  the  benefit  of  the  third  peison  who  is 
the  real  object,  and  after  the  testator^s  death  he 
refuses  to  comply  with  his  former  assurances  or 
promises,  equity  will  enforce  the  obligation  by  im- 
pressing a  trust  upon  the  property  in  favor  or  one 
who  has  been  defrauded  of  the  testator^s  intended 
gift.    2  Pom.  Ek3.  Jur.  8  1054. 

Where  the  wife  died  intestate,  and  the  plaintiflFs, 
who  were  natural  children  of  her  deceased  husband, 
filed  a  bill  aorainst  the  heir  and  next  of  kin,  and  also 
the  heir  and  administrator  of  the  wife,  it  was  held 
that  if  the  alleged  promise  of  the  wife  to  her  hus- 
band to  give  the  wnole  property  at  her  death  to 
plaintiffs  Dad  been  proved,  a  trust  would  have  been 
c-reated.  Towles  v.  Burton,  Rich.  Eq.  Gas.  Ue,  24 
Am.  Dec.4L& 

Spuiifi/R  perfcrmamce  of  verbal  eontraot  may  be  en- 

forced. 

Specific  performance  of  a  verbal  contract  will  be 
enforced  where  the  contract  is  admitted  by  the  an- 
swer of  the  defendant,  and  the  benefit  of  the  Stat- 
ute of  Frauds  is  not  claimed  in  words  equivalent  to 
the  statute.  Battell  v.  Matot^  2  New  Bng.  Bep.  496, 
88Vt.2n. 

A  promise  by  a  devisee  to  pay  an  annuity,  or  the 
promise  of  the  executor  to  pay  a  legacy,  should  be 
enforced,  notwithstanding  the  Statute  of  Frauds. 
Oldham  v.  LitchfldldL  2  Vern.  606;  Mescaer  v.  Gilles- 
pie, 11  Veff.  Jr.  621;  Cfhamberlain  v.  Agar,  2  Ves.  & 
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B.  250;  Beech  v.  Kennlgate,  Ambl.  07;  Thynnv. 
Thynn,  1  Vern.  296. 

A  parol  agreement  by  devisee  to  convey  may  be 
enforced  as  a  trust.     Barrell  v.  Hanrick,  42  Ala.  60. 

It  may  be  enforced  by  compelling  him  to  carry 
the  trust  into  effect  throu?h  a  conveyance  to  the 
one  who  is  beneficially  interested.  It  is  not  neces- 
sary that  the  assurances  or  promises  should  be  in 
writing:  they  may  be  entirely  verbaL  2  Pom.  Bq. 
Jur.  0  1054. 

If  a  testator  devises  an  estate  to  a  son,  who 
prnmlses  his  father,  in  consideration  of  such  de« 
vise,  to  p*iy  a  certain  sum  to  another  son,  equity 
will  enforce  the  promise.  Strickland  v.  Aldridge, 
9  Ves.  Jr.  516: 2  Pom.  Eq.  Jur.  6  919. 

A  parol  promise  by  a  nusband  and  wife,  to  whom 
the  testator  devised  the  residue  of  his  estate,  to 
make  an  allowance  to  the  plaintiff,  was  enforced 
as  a  trust.  Norris  v.  Frazer,  L.  B.  15  Eq.  818;  Mc- 
Ourmick  v.  Grogan,  L.  B.  4  H.  L.  82. 

A  promise  made  by  a  legatee  to  the  testator  for 
the  purpose  of  preventing  a  change  m  the  will, 
that  tie  would  give  a  certain  bond^  bequeathed  to 
him,  to  another,  was  enforced.  Drakeford  v.Wilka, 
8  Atk.  530. 

A  promise  by  a  testator*s  wife  and  residuary  leg* 
atee  to  surrender  a  certain  note,  was  enf  oroed  as  a 
trust  in  Bichardson  v.  Adams,  10  Terg.  273. 

A  promise  made  by  a  devisee  to  pay  certain  lega» 
cies  In  order  to  prevent  an  alteration  of  the  testa* 
tor^s  wUl.  was  proved  and  was  enforced  as  a  trusu 
Chamberlalne  v.  Chamberlaine,  2  Freem.  Oh.  84. 
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agreement,  tlius  partly  perfonned,  would  prac- 
tteadly  authorize  a  statute,  enacted  for  the  pur- 
pose of  preventing  a  fraud,  to  hecome  the  veri- 
est instrument  for  perpetrating  or  protecting  a 
fraud. 

So,  for  like  reason,  when  one  obtains  the  legal 
title  to  real  or  personal  estate,  either  by  will  or 
otherwise,  unaer  circumstances  which  render 
it  unconscientious  for  him  to  retain  it  for  bis 
own  benefit  while  in  fact  another  is  entitled  to 
it,  or  to  some  interest  in  it,  equity  secures  to 
the  latter  his  right,  not  by  disregarding  the 
former's  legal  title,  but  by  imposing  on  hun  the 
duty  of  holding  and  using  his  title  for  the  real 
beneficiary. 

Applying  tfie  principle  to  the  facts  in  the  case: 
Mr.  G.  was  persuaded  bf  his  wife  to  change 
his  intention  of  leaving  his  property  to  his  own 
heirs,  and  to  give  it  to  her,  by  reason  of  her  ex- 
press promise  to  give  the  remainder  to  his  heirs, 
which  slie  omitt^  to  do.  His  will  was  regu- 
larly probated,  and  the  legal  title  passed  there- 
by to  her.  His  heirs  claim  that  remainder,  be- 
cause her  conduct  operated  as  a  fraud  upon  her 
husband,  as  well  as  upon  them,  and  that  by 
reason  thereof  she  hela  the  property  ImOTessed 
with  a  trust,  and  was  made  a  trustee.  Equity 
does  not  interfere  with  the  will.  That  remains 
unchallenged.  Nor  does  it  assume  to  set  aside 
the  Statute  of  Frauds,  which  the  defendants 
involve.  But,  on  account  of  her  conduct  in  pro- 
curing the  legal  title  to  herself,  equity  does 
declare  that  she  cannot  conscientiously  hold 
it  or  its  proceeds  for  her  own  exclusive  benefit, 
and  imposes  on  her  conscience  the  obligation  to 
hold  all  she  did  not  use  during  her  life  for  the 
benefit  of  her  husband's  heirs  (plaintiffs)  as  the 
equitable  owners  thereof,  ana  the  additional 
obligation  of  perfecting  their  ownership  by  will 
or  otherwise.  But,  as  she  has  deceasea,  equity 
can  reach  the  personal,  or  the  proceeds  of  both 
real  and  personal,  estate  in  the  hands  of  her 
personal  representatives,  and  any  of  the  real  es- 
tate in  the  hunds  of  any  subsequent  bolder  who 
is  not  a  honajide  purchaser  thereof  without  no- 
tice, holding  it  relieyed  of  the  trust.  Pom.  Eq. 
Jur.  §§  481,  1058. 

We  do  not  mean,  however,  that  it  is  essential 
to  the  upholding  of  such  a  trust  that  a  devisee 
should  have  been  an  active  a^nt  in  procuring 
the  devise  to  be  made  in  his  favor;  for  the 

Seat  current  of  English  authority  during  the 
st  two  centuries,  as  well  as  that  of  this  coun- 
try, holds  that,  if  either  before  or  after  the  mak- 
ing of  the  will,  the  testator  makes  known  to 
the  devisee  his  desire  that  the  property  shall  be 
disposed  of  in  a  certain  legal  manner  other  than 
that  mentioned  in  the  wul,  and  that  he  relies 
upon  the  devisee  to  carry  it  into  effect,  and  the 
latter,  by  any  words  or  acts  calculated  to,  and 
which  he  knows  do  in  fact,  cause  the  testator 
to  believe  that  the  devisee  fully  assents  thereto, 
and  in  consequence  thereof  the  devise  is  made, 
but  after  the  decease  of  the  testator  the  dev- 
isee refuses  to  perform  his  agreement,  equity 
wiU  decree  a  trust,  and  convert  the  devisee  into 
a  trustee,  whether,  when  be  gave  bis  assent,  he 
intended  a  fraud  or  not — the  final  refusal  hav- 
ing the  effect  of  consummating  the  fraud. 

As  this  is  the  first  case  of  tms  kind  that  has 
ever  arisen  in  this  State,  and  we  have  the  En- 
glish and  American  cases  before  us,  we  men- 
tion some  of  them: 
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Thus,  as  early  as  1878,  where  a  father,  being 
about  to  change  his  wUl  lest  there  might  not 
be  assets  enough  besides  the  lands  settled  on 
his  son  to  pay  certain  legacies  to  his  daughter, 
was  assured  hy  the  son  that  he  would  pay  them 
in  case  of  deficiency  of  assets  if  the  will  were 
not  changed,  the  son  was  held  to  his  promise— 
the  chancellor  remarking  that  it  was  the  con- 
stant practice  of  the  court  to  make  such  de- 
crees on  such  promises.  Ofiomberlaine  v. 
Ghamberlaine,  FreeuL  Ch.  84,  2  £q.  Gas.  Abr. 
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So  in  1684,  where  her  son  promised  the 
executrix  that  if  she  would  obtain  a  new  will 
naming  him  as  executor,  he  would  hold  it  in 
trust  for  her,  which  she  did,  the  Lord  Keeper 
decreed  the  trust,  notwithstanding  the  Statute 
of  Frauds.     ITiynn  v.  Thynn,  1  Vem.  296. 

So  in  1689,  where  a  copy-holder,  intending 
to  leave  the  greater  part  of  his  estate  to  his  god- 
son, was  persuaded  by  his  wife,  on  her  promise 
to  carry  out  his  intentions,  to  sdve  the  whole  to 
her,  thff  courts,  notwithstanding  the  statute, 
enforced  the  trust  Denenish  v.  Bainea,  Prec. 
in  Ch.  8. 

In  Oldham  v.  Litckfldd,  2  Yem.  506,  2  Eq. 
Gas.  Abr.  44  (1705),  lands  were  charged  with 
an  annuity,  on  proof  that  the  testator  was  pre- 
vented from  changing  them  in  his  will  by  a 
promise  of  payment  by  the  devisee. 

Again  in  1747  a  testatrix,  havinggiven  abend 
for  £860  to  the  plaintiff,  afterwards,  by  a  new 
will,  gave  it  to  another  on  the  latter's  promise 
to  give  it,  at  her  own  d^ase,  to  the  plaintiff, 
and  the  performance  of  the  promise  was  de- 
creed against  her  representatiyes,  against  the 
interposition  of  the  Statute  of  Frauds.  Lord 
Ohancellor  Hardwicke  said: 

''I  know  no  case  where  the  court  has  not  de- 
creed it,  whether  such  an  undertaking  was  be- 
fore the  will  has  been  made  or  after  .  .  .  Thi» 
is  not  setting  up  anything  in  opposition  to  the 
will,  but  taking  care  that  what  has  been  under- 
taken shall  have  its  effect.  A  will  being  ambu- 
latory, if  the  testatrix  has  a  conversation  with  a 
legatee,  and  the  legatee  promises  that,  in  oon- 
sideration  of  the  testatrix^s  disposition  in  favor 
of  her,  she  will  do  an  act  in  favor  of  a  third 
person,  and  the  testatrix  lets  the  will  stand,  it 
IS  very  proper  the  person  who  undertook  to  do 
the  act  should  perform;  because  I  must  take 
it,  if  she  had  not  so  promised,  the  testatrix 
would  have  altered  her  will."  Lraktfcfd  y. 
m7A»,  8Atk.  589. 

The  next  year  a  residuaiy  legatee,  who  satis- 
fied the  testator  that  he  need  not  change  hia 
wiU  in  order  to  give  a  nephew  £100,  for  he 
himself  would  pay  it,  was  held  trustee,  and  a 
trust  imposed  on  the  residue  of  the  assets. 
Lord  Chancellor  Hardwicke  said: 

"The  court  will  not  suffer  the  statute  to  pro- 
tect fraud,  so  as  that  anyone  should  run  away 
with  a  benefit  not  intended  .  .  .  There  is  a 
breach  of  ptnmise,  but  attended  also  with  fraud 
upon  the  testator  as  well  as  the  plaintiff,  by 
representing  as  if  there  was  no  occasion  to  alter 
the  will."  Beech  y.  Kennegai.  1  Yea.  Sr.  124» 
1  Ambl.  67, 1  Wils.  227. 

So  in  1796,  instead  of  changing  his  will  with 
the  avowed  intention  of  increasing  the  annuity 
to  his  wife,  the  testator  told  his  rniduary  lega- 
tee he  would  '*leave  it  to  his  generosity  to  pay 
it  as  he  promised,''  and  a  trust  was  impoBed  od 
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the  residue  of  the  assets.    The  Master  of  the 
Rolls  said: 

"The  word  generoHty  can  be  construed  to 
take  away  the  effect  of  a  solemn  desire  of  the 
testator,  coupled  with  Ihe  promise  of  the  de- 
fendant. The  defendant  had  no  intention  of 
fraud  at  thai  time,  for  he  desired  the  testator 
to  make  a  new  wiU.  Leaving  it  to  his  gener- 
osity is  leaving  it  to  his  honor  and  conscience 
.  .  .  The  question  is  whether,  by  reposing 
that  trust  in  the  defendant,  the  testator  was  not 
prevented  from  making  a  new  will.  The  de- 
fendant ought  to  have  told  him  that,  if  he  did 
not  put  it  in  his  will,  he  would  not  do  it.  In- 
stead of  that  be  promised  to  do  it,  upon  which 
the  testator  refuses  to  make  a  new  wUL"  Bar- 
fvwv.  Greenough,  3  Ves.  Jr.  152. 

In  1804  Lord  Eldon  said:  "If  a  father  de- 
vises to  bis  youngest  son,  who  promises  that. 
If  the  estate  is  devised  to  him,  he  will  pay 
£10,000  to  the  eldest  son,  this  court  would 
compel  the  former  to  discover  whether  that 
passed  in  parol;  and  if  he  acknowledged  it, 
even  praying  the  benefit  of  the  statute,  he  would 
be  a  trustee  to  the  value  of  £10,000.*'  Strickland 
▼.  Aldridge,  9  Ves.  Jr.  616. 

And  the  like  result  is  brought  about  by  the 
silent  assent  of  the  devisee  to  a  like  proposal 
of  the  testator.  Bym  v.  Qo^'rey,  4  Ves.  Jr.  6, 
10;  Paine  v.  BaU,  18  Ves.  Jr.  476. 

In  1886  natural  children  of  the  testator  al- 
leged, in  substance,  in  their  bill,  that  the  testa- 
tor's wife  promised,  in  consideration  of  his  giv- 
ing to  her  the  whole  estate,  to  leave  it  to  them 
at  her  decease,  upon  the  faith  of  which  he  did 
it.    Shadwell,  V.  0„  said: 

"My  opinion  is  that,  if  it  were  perfectly  clear 
that  tJiat  state  of  circumstances  took  place 
which  the  plaintiffs  allege,  they  would  be  enti- 
tled to  the  relief  they  ai"  Podmore  v.  Qunr 
ning,  7  Sim.  644,  634. 

In  1852  a  residuary  estate  was  devised,  with 
iin  oral  intimation  by  the  testator  to  the  devisee 
that  he  had  confidence  that  he  would  carry  out 
the  testator's  intentions,  which  the  devisee  well 
knew  and  assented  to,  and  the  devisee  was  held 
a  trustee.  Lard  Justice  Turner,  F.  C.,  in  dis- 
cussing the  question  of  the  devisee's  undertak- 
ing, said: 

"The  true  test  of  the  answer  to  the  question 
is  this:  Would  the  testator  have  left  his  prop- 
erty to  the  defendants  if  the  defendants  had 
stated,  in  answer  to  that  question,  that  they 
would  not  carry  out  the  disposition  which  the 
testator  intended  to  effect  through  the  medium 
of  the  trust?  ...  No  one  can  doubt  that  if 
these  defendants  had  stated  that  they  would 
not  cany  out  the  intentions  of  this  testator, 
this  disposition  in  their  favor  would  not  have 
been  found  in  this  will. "  RusteU  v.  Jaokson,  10 
Hare,  204,  211. 

In  the  often  cited  case  of  WaUgrave  v.  Tehbs, 
2  Kay  <&  J.  821,  the  joint  devisees  of  real  estate 
denied  tliat  they  ever  knew  anything  of  the 
testator's  intentions  till  after  his  decease,  but 
an  unsigned  letter  written  by  him  expressed 
his  confidence  in  their  application  of  the  de- 
vised prorierty  in  accordance  with  his  desires. 
Wood,  K.  C.  (then  Zx^rd  Hatherly),  upheld  the 
trust,  saying: 

"Where  a  person  knowing  that  a  testator,  in 
milking  a  disposition  in  his  fnvor,  intends  it  to 
be  applied  for  purposes  other  than  his  own 
2  L.  H.  A. 


benefit,  either  expressly  promises,  or  by  silence 
implies,  that  he  will  carry  the  testator^s  In  ten* 
tion  into  effect,  and  the  property  is  left  to  him 
upon  the  faith  of  that  promise  or  undertaking, 
it  is  in  effect  a  case  of  trust;  and  in  such  a 
case  the  court  will  not  allow  the  devisee  to  set 
up  the  Statute  of  Frauds,  or,  rather,  the  Stat- 
ute of  Wills,  by  which  the  Statute  of  Frauds  i» 
now  in  this  respect  superseded;  and  for  this- 
reason  the  devisee,  bv  his  conduct,  has  induced 
the  testator  to  leave  him  tJie  property,  and,  a» 
Lord  Justice  Turner  says  in  Russell  v.  Jackson, 
10  Hare,  204,  no  one  ean  doubt  that,  if  the  dev- 
isee bad  stated  that  he  would  not  carry  into 
effect  the  intentions  of  the  testator,  the  disposi- 
tion in  his  favor  would  not  have  been  found  in 
the  will.  But  in  this  the- court  does  not  violate 
the  spirit  of  the  statute;  but  for  the  same  end, 
namely:  prevention  of  fraud,  it  ingrafts  the 
trust  on  the  devise  ...  in  order  to  prevent  a 
party  from  applying  property  to  a  purpose 
foreign  to  that  for  which  he  undertook  to  hold 
it." 

In  1867,  in  Jones  v.  Badley,  L.  R.  8  Eq.  685, 
652,  Lord  Romilly,  M.  R.,  quoted  the  forego- 
ing extract  entire,  and  declared  the  law  to  bo 
therein  very  "accurately  and  very  comprehen- 
sively stated."  On  the  appeal,  in  1808,  Lord 
Cairns  quoted  the  same  extract,  and  pro- 
nounced It  "the  clear  and  felicitous  exposition 
of  the  law."    Jont»  v.  BadUy,  L.  R.  8  Oh.  3G2. 

And  in  1878,  in  Rottbotham  v.  Dunnett,  L.  R. 
8  Oh.  Div.  430,  486,  Malins,  F.  C,  made  the 
same  quotation,  and  pronounced  the  law  "cor- 
rectly laid  down,"  but  dismissed  the  bill  for 
want  of  proof. 

In  1869,  in  McGormick  v.  Qrogan,  L.  R.  4 
H.  L.  82,  where,  under  the  peculiar  circum- 
stances of  the  case,  no  trust  was  decreed,  some 
of  the  language  of  Lord  Westbury  in  the  fore 
part  of  his  opinion,  where  he  says  the  court 
"must  see  that  personal  fraud,  a  malus  animus, 
is  proved,"  etc.,  has  sometimes  been  urged  by 
defendants  as  requiring  more  than  the  authori- 
ties already  cited;  but  when  it  is  considered  in 
connection  with  the  facts  before  him.  and  with 
his  own  illustrations  in  the  same  opinion,  that 
erroneous  view  vanishes.  After  discussing 
the  rationale  of  the  principle  of  dealing  with 
the  Statute  of  Frauds  and  ofWills,  he  said: 

"If  an  individual  on  his  death-bed,  cr  at  any 
other  time,  is  persuaded  by  his  heir  at  law  or 
his  next  of  kin  to  abstain  from  making  a  will; 
or  if  the  same  individual,  having  made  a  will, 
communicates  the  disposition  to  the  person  on 
the  face  of  the  will  benefited  by  that  disposi- 
tion, but  at  the  same  time  says  to  that  individ- 
ual that  he  has  a  purpose  to  answer  which  he 
has  not  expressed  in  the  will,  but  which  he  de- 
pends on  the  disponee  to  oariy  into  effect;  and 
the  disponee  assents  to  it,  either  expressly  or 
by  any  mode  of  action  which  the  disponee 
knows  must  give  to  the  testator  the  impression 
and  belief  that  he  fully  assents  to  the  request — 
then  undoubtedlv,  the  heir  at  law  in  the  one 
case,  and  the  disponee  in  the  other,  will  be 
converted  into  trustees,  simply  on  the  principle 
that  an  individual  shall  not  be  ben^ted  by  hift 
own  personal  fraud." 

Such,  in  1878,  was  the  view  of  &r  James 
Bacon,  V,  C,  in  Norris  v.  Frazer,  L.  R  15 
Eq.  818,  880,  where  a  husband  and  wife  were 
devisees  of  the  bulk  of  the  property  of  a  testa- 
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tor,  who  expressed  a  desire  tba^  an  annuity  of 
£800  shoula  be  provided  for  a  third  person, 
which  the  wife  testified  she  promised,  and  the 
husband  assented  to.  The  Vice- Chancellor 
said: 

''Mr.  Swanston  has  read  particularly  from 
Lord  Westbury's  judgment  in  MeChrmick  v. 
Oroffan,  the  conditions  as  to  what  the  court  has 
to  see  proved  before  it  admits  any  such  claim, 
.and  he  says  it  must  be  proved  that  there  was 
direct  personal  fraud  ...  If  the  statement 
made  by  Mrs.  Frazer  (one  of  the  devisees)  be 
true,  then  a  more  direct,  a  more  distinct,  per- 
sonal fraud  could  not  be  committed  than  for 
Mrs.  F.  to  refuse  to  perform  that  promise 
which  she  made  to  the  testator  upon  his  death- 
bed." 

To  the  same  general  purport  are  Biordan  v. 
Banon,  10  Ir.  Eq.  Rep.  469.  and  Be  Fleetwood, 
L.  R.  16  Ch.  Div.  5S4,  606  (decided  in  1880). 
In  the  latter  case,  Hall,  FI  C,  after  reviewing 
numerous  cases,  said: 

"The  testator,  at  least  when  his  purpose  is 
'Communicated  to,  and  accepted  by,  the  pro- 
posed legatee,  makes  the  disposition  to  him  on 
the  faith  of  his  carrying  out  his  promise,  and 
it  would  be  a  fraud  in  him  to  refuse  to  perform 
that  promise." 

Once  more  in  the  English  Courts,  in  1884,  in 
Be  Boyes,  L.  R  26  Ch.  Div.  581,685,  in  speak- 
ing of  this  class  of  cases,  Kay,  J,,  said: 

"In  these  cases  the  court  has  compelled  dis- 
•covery  and  performance  of  the  promise,  treat- 
ing it  as  a  trust  binding  the  conscience  of  the 
donee,  on  the  ground  that  otherwise  a  fraud 
Y.'ould  be  committed,  because  it  is  to  be  pre- 
sumed that,  if  it  had  not  been  for  such  proodse, 
the  testator  would  not  have  made  or  would 
have  revoked  the  gift;"  citing  cases  supra. 

This  general  doctrine,  so  long  and  so  thor- 
oughly established  in  England,  has  been 
adopted  in  several  of  the  States,  and  fully 
•recognized  in  others. 

Thus,  in  1808,  a  father  was  induced  to  make 
no  will,  and  let  his  Maryland  property  descend 
to  his  eldest  son,  on  the  latter's  promise  to  con- 
vey the  same  to  his  younger  brother,  provided, 
as  was  expected,  he  himself  succeeded  to  cer- 
tain property  in  Scotland,  which  he  did  subse- 
quently inherit;  and  the  court  enforced  the 
promise.    Browne  v.  Browne,  1  Har.  &  J.  430. 

In  Owingtf  Caee,  1  Bland,  870,  17  Am.  Dea 
811,  817,  888,  after  stating  the  English  doctrine 
of  enforcing  oral  promises  of  devisees.  Bland, 
OhanceUoT,  said:  If  in  such  cases  the  person 
beneficially  interested  "could  not  have  the 
promise  enforced,  his  loss  would  be  altogether 
uretrievable.  The  heir  or  person  making  it 
would  V  e  suffered  to  frustrate  the  intention  of 
the  deceased — ^to  practice  a  fraud  with  perfect 
impunity;  and  the  Statute  of  Frauds,  if  it  were 
allowed  to  apply,  would  be  made  to  operate 
for  the  protection,  instead  of  the  prevention,  of 
iraud." 

^L.R  A. 


In  Pennsylvania,  in  1883,  the  testator's 
brother  was  made  hts  residuary  devisee  on  his 
promise  to  apply  the  property  for  the  benefit  of 
the  testator's  illegitimate  son,  and  a  trust  was 
decreed.     Gibson,  Ch. «/.,  said: 

''Equity  turns  the  fraudulent  procurer  of  the 
legal  title  into  a  trustee  to  get  at  him  ...  A 
mere  refusal  to  perform  the  trust  is,  undoubt- 
edly, not  enough  ...  It  seems  to  be  requiaite 
that  there  should  appear  to  have  be^  an 
agency,  active  or  passive,  on  the  part  of  the 
devisee,  in  procuring  the  devise;"  and,  after 
citing  sevenU  of  the  finslish  cases,  said:  "If 
the  testator  was  induced  bv  the  promise  of  his 
brother,  much  more  if  by  his  suggestion,  to  be- 
lieve that  a  devise  to  him  was  the  most  prudent 
plan  of  securing  the  estate  to  his  iUegitimate 
son,  it  cannot  be  said  that  a  breach  of  confi- 
dence thus  reposed  in  him  was  intended  to  be 
protected  by  the  statute."  Hoge  v.  Hoge,  1 
Watts,  168,  215,  216.  To  the  same  purport  are 
Jonee  v.  MeKee,  8  Pa.  496,  6  Pa.  425;  and 
OJiureh  v.  Buland,  64  Pa.  482;  8ehult^9  App. 
80  Pa.  896. 

The  English  rules  have  also  been  adopted  and 
enforced  or  fully  recognized  in  the  following 
cases:  WiUiams  v.  Fitch,  18  N.  Y.  546;  (/Hara 
V.  Dudley,  95  N.  Y.  408,  a  full  discussion  of  the 
whole  subject;  Ihtod  v.  Tucker,  41  Conn.  197; 
Vreeland  v.  WiUiams,  82  N.  J.  Eq.  784;  OloM 
V.  Hulbert,  102  Mass.  24,  89,  40;  CampbeU  v. 
Brown,  129  Mass.  28,  26;  OUiffe  v.  W^le,  180 
Mass.  221,  224. 

The  plaintiffs  are  the  nephews  and  niece  of 
Orrin  Gilpatrick— children  of  his  two  dec^Lsed 
sisters;  Thomas  Gilpatrick  being  the  only  d^ild 
of  one  of  the  sisters,  and  the  other  plaintiffs 
children  of  the  other.    If  the  property^  should 

f>  to  them  according  to  the  Lslw  of  Descent, 
homas  would  be  entitled  to  one  half  "by 
right  of  representation,"  and  the  other  half  to 
the  other  plaintiffs  equally.  Rev.  Stat.  chap. 
75.  §1. 

Mr,  G.  invariablv  spoke  of  its  going  to  hia 
heirs  generally.  Mrs.  G's  certificate  expressed 
her  desire  that  "it  should  be  equally  divided 
between  his  heirs;"  which,  having  been  written 
soon  after  her  husband's  decease,  may  be  con- 
sidered as  probablv  expressing  the  real  under- 
standing between  her  and  her  husband.  Sudi 
a  division  would  also  seem  equitable. 

We  are  of  opinion,  therefore,  that  the  bill  be 
sustained,  and  that  the  plaintiffs  have  judg- 
ment against  the  goods  and  estate  of  Sanui 
Gilpatrick  in  the  hands  of  the  administrator  on 
her  estate,  for  the  sum  of  $9,608.06,  less  the 
sums  paid  to  Zubra  Gilpatrick,  the  amount  paid 
for  erecting  the  monument  and  caring  for 
the  cemetery,  and  the  commissions  paid  to  the 
executor — which  amount,  if  not  agreed  upon 
bv  the  parties,  is  to  be  ascertained  by  a  roaster. 
Decree  accordingly, 

Peters,  Oh.  J. ,  and  Walton*  DanfortIi« 
Emery  and  Haskell»  JJ.,  concurred. 
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PHENIX  INSURANCE  CO.  of  New  York 

etal.,  ApptB., 

V. 

FIRST   NATIONAL   BANK   of  Harrison- 

burg  et  aL 

(....Va.....) 

Aiiixi8urer»  on  payment  of  insurance  cov- 
ering only  part  of  a  mortgage  debt,  cannot  take 
by  subrogation  from  a  mortgagee  any  part  of 
bis  claim  until  tbe  mortgage  debt  is  paid,  both 
principal  and  interest,  in  full. 

(FebruaiT  14.1880.) 

APPEAL  by  plaiDtiflfs,  from  a  decree  of  the 
Rockingham  County  Circuit  Court  in  favor 
of  defendants  in  an  action  brought  to  obtain 
possession  of  certain  bonds.    Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  Ed.  S.  Conrad  for  appellants. 
Mr,  George  £•  Sipe  for  appellees. 

Richardson,  J.,  delivered  the  opinion  of 
tbe  courl: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
•cuit  Court  of  Rockingham  County,  rendered 
June  30,  1887,  in  the  chancery  cause  therein 
pending  in  which  the  Phenix  Insurance  Com- 

¥any  of  New  York,  tfie  Fire  Association  of 
Philadelphia,  and  the  Hope  Insurance  Compa- 
ny of  New  Orleans  were  complainants,  and 
the  First  National  Bank  of  Harrisonburg,  Vir- 
ginia, was  defendant. 

A  cor|X)ration,  st^'led  the  New  Rawley 
Springs  Company,  issued  its  bonds  to  the 
amount  of  $80,000,  dated  July  12,  1879,  with 
coupons  for  semi-annual  idterest,  and  executed 
a  trust  deed  to  secure  payment  thereof.  These 
bonds,  to  the  amount  of  $7,187,  were,  on 
the  10th  of  August,  1885,  owned  by  the  defend- 
ant bank;  and  mat  day  the  bank  obtained  from 
the  Phenix  Insurance  Company  a  policy  of  in- 
«urance  against  loss  by  fire  to  the  amount  of 
$1,000  for  the  term  of  one  year,  in  part  of  the 
buildings  and  furniture  embraced  in  the  trust 
deed. 

The  policy  was  issued  in  the  name  of  the 
Springs  Company,  though  the  bank  paid  tbe 
premium,  the  loss,  if  any,  being  payable  to 
the  bank  as  its  interest  niight  appear.  On  the 
7th  of  June,  lb86,  the  items  of  property  covered 
by  the  policy  were  destroyed  by  fire,  the  loss 
aggregating  $700,  which  was  paid  and  the  poli- 
cy sunendered.  The  bank  also  took  out  addi- 
tional policies  in  the  Virginia  Fire  &  Marine 
Insurance  Company  for  $2,750,  in  the  Hope 
InsuranceCompany  of  New  Orleans  for  $1,500, 
•and  in  the  Fire  Association  of  Philadelphia 
for  $1,750,  makine  a  total  insurance  of  $7,000 
to  protect  the  bonds. 

The  losses  under  the  several  poiicies  were: 
Phenix  $700,  Fire  Association  $1,875,  Hope 
$1,050,  and  Va.  F.&  M.  $2,875,  aggregating 
45,500.  When  the  Phenix  Insurance  Compa- 
.  ny  paid  the  bank  the  amount  of  the  loss  under 
its  policy  it  demanded  of  the  bank  $700  of  said 
"bonds,  claiming  that  it  stood  in  the  relation  of 
•surety,  and  that,  having  paid  $700  of  the  debt 
of  the  Springs  Company  represented  by  the 

•2  L.  R.  A. 


bonds,  it  had  become  entitled,  on  the  principle 
of  subrogation,  to  bonds  to  that  amount.  This 
claim  being  denied  by  the  bank,  tbe  Phenix 
Ins.  Company  filed  its  bill  for  relief .  The  bank 
demurred  to  and  answered  the  bill,  denying  the 
complainant's  demand.  Then  the  Fire  Associ- 
ation and  the  Hope  Ins.  Company,  by  leave  of 
tbe  court,  filed  their  petition  to  the  same  effect. 
These  two  companies  had  not  paid  the  losses 
under  their  policies,  declining  to  do  so  until 
the  bonds  they  claimed  were  turned  .over  to 
them. 

In  vacation,  on  the  80th  of  June,  1887,  the 
court  decreed  that  tbe  complainants  were  not 
entitled  to  demand  and  take  of  the  bank  the 
bonds  or  any  of  them,  until  the  bank  bad  re- 
ceived the  full  amount  of  the  principal  and  in- 
terest of  its  debt,  but  that  the  insurance  com- 
panies which  have  or  shall  have  paid  the  bank 
the  amount  of  adjusted  loss  due  from  them 
respectively  were  entitled  in  equitable  propor- 
tions to  such  surplus  of  the  dividends  applica- 
ble to  said  boL^s  owned  by  tbe  bank  as  may 
arise  upon  the  foreclosure  of  the  trust  deed 
and  remain  after  the  payment  of  principal  and 
interest  of  said  bonds  to  the  bank,  and  that  the 
prayer  of  the  complainants  be  denied,  and  that 
the  right  of  the  bank  to  hold  and  collect  the 
bonds  was  firm  and  stable.  From  this  decree  the 
Phenix  Insurance  Company  and  the  other  com- 
plainants appealed  to  this  court. 

We  have  had  no  hesitancy  in  coming  to  the 
conclusion  that  the  decree  complained  oris  with- 
out error,  either  on  principle  or  authority. 
The  case  involves  only  one  single  question: 
Does  an  Insurer,  who  has  paid  a  loss  to  a  mort- 

fagee  that  covers  only  a  part  of  the  mortgage 
ebt,  acquire,  as  against  the  mortgagee,  a  right 
to  demand  and  take  from  the  mortgagee  the 
evidences  of  the  debt  secured  to  the  amount  of 
the  loss  paid  by  the  insurer,  whether  the  mort- 
gagee bo.  able  or  not  to  obtain  satisfaction  of 
his  debt  from  tbe  remaining  evidences  of  the 
debt?  Or,  in  other  words,  must  not  the  cred- 
itor's debt  be  paid  in  fuU  before  the  insurer 
can  take  from  him  by  subrogation  any  part  of 
that  debt? 

The  doctrine  which  is  applicable  to  this  case, 
and  which  squarelv  meets  this  question,  is 
clearly  laid  down  by  Mr,  Jvstice  Strong,  in 
pronouncing  the  opinion  of  the  Supreme  Court 
of  the  United  Stales  in  Carpenter  v.  Providence 
Washington  Insurance  Company,  41  U.  S.  16 
Pet.  501  [10  L.  ed.  1044]  where  the  learned 
judge  says: 

"No  doubt  can  exist  that  the  mortgagor  and 
the  mortgagee  may  each  separately  insure  his 
own  distinct  interest  in  the  property.  But  there 
is  this  important  distinction  between  the  cases: 
that  where  the  mortgagee  insures  solely  on  hia 
own  account  it  is  but  an  insurance  on  his  debt, 
and  if  his  debt  is  afterwards  paid  or  extin- 
guished the  policy  ceases  from  that  time  to 
have  any  operation,  and,  even  if  the  premises 
insured  are  subsequently  destroyed  by  fire,  he 
has  no  right  to  recover  for  tbe  loss,  for  he  sus- 
tains no  damage  thereby;  neither  can  the  mort- 
gagor take  advantage  of  the  polipv,  for  he  has 
no  interest  whatever  therein.  On  the  other 
hand,  if  the  premises  are  destroyed  by  fire  be- 


Wm  Tissnu  Burasaa  Ooubt  or  Atphaia 
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fora  any  psTment  or  extlDgalshment  of  Uie 
mortgage,  tbe  underwrlten  are  boniid  topag 

tlu  amount  of  the  dAt  to  the  mortgagee,  if  it  aoes 
not  exceed  the  insuraoce.  Bui  tbeD,  upon  lucli 
psymeni,  Uie  underwriters  bk  entitled  to  hd 
assignment  of  tbe  debt  froin  tlie  mortgagee, 
and  may  recover  tbe  same  amount  from  the 
mortga;^or,  eitber  at  law  oc  Id  equity,  accotd^ 
ing  to  circumatancei." 

And  io  Boyallnturanee  Comvanj/v.  Blinton, 
108  U.  8.  25  [36  L.  ed.  478],  Mr.  Jutliee  Brad- 
ley concludes  tbe  opinion  with  the  remark: 
"After  a  loss  has  occurred,  and  Uie  insurance 
has  been  paid  luffltient  to  (fitehnrge  Ou  dAt,  the 
Insurer  may  be  subrogated  to  the  rights  of  the 
creditor  against  tbe  debtor." 

In  a  uot«  to  King  r.  8tate  Mat.  F.  In».  Go. 
[T  Cush.  1]  54  Am.  Dec.  flBfl,  the  learned  an- 
Botalor  says:  "The  doctrine  of  tbe  principle 
case,  that  the  insurer  Is  not  entitled  to  demand 


■ubrogatioD  imder  a  poHcy  which  doe*  not  oz- 
pressly  provide  for  It,  Is  the  eetabllabed  law  in 
Massachuaetla  .  .  .  and  thatdoctrine  seemi  to 
be  adopted  In  Hay  on  InaurKOoe.  fi  456;  Wood 
on  Fire  Insurance,  762,  and  in  later  edition* 
of  Mr.  Phillip*'  work.  %  I%UL  Ins.  g  1713. 

But  it  must  be  admitted  that  the  decided  pre- 
ponderance of  authority  is  against  this  doctrine, 
and  in  favor  of  tbe  insurer's  ligbt  of  subroga- 
tion and  asslgnmen  t  in  such  case*  upon  paying 
the  loss,  and  if  tucemary  the  balanee  dtie  on  tha 
mortgage' — dting  Flanders,  Ins.  400;  Carpen- 
ter V.  Providenee  WaiAirtgton  Int.  Oo.  41  U. 
8.  16  Pet.  495  [10  L.  ed.  10«],  and  numerou* 
Other  authorities. 

Tbe  authorities  demonstrate  the  correctness 
of  the  decree  appealed  from,  and  we  are,  there' 
fore,  of  opinioa  that  the  same  must  be  af- 

Deeree  afHrmed. 
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Jennie  H.  EERR,  Appt., 
Ann  LCNSFORD  tt  ai. 


I  Mn  iame  devlvavlt  t*!  Bon,  the 

9Dls  Of  the  wlU  have  the  alllrmatlva  of  tbe 
id  the  right  to  opea  aad  oooolude  the  org  u- 


E-TrUl.  EvldMUM.  la  the  trtal  of  an  taue 
dectoairtt  t«l  mm,  ItlB  not  Improper'fortbe  pn>- 
poneDls  U)  offer  tbe  wUL  anA  the  evidence  of  Its 

due  eieoution.  and  the  oompetenoy  of  th«  i«t>- 

torac  tbe  time  It  was  executed,  and  thus  baflngr 
nude  Apriinafaole  oaBe.to  rest— and  alter  tbe  oon- 
testanta  have  offered  their  evldenoe  agaloBt  the 
vBlldlt;  or  the  will,  to  penult  the  proponents  to 
offer  olber  evldenoe  to  iuMalD  tbe  wUL  ■*  well  as 
evldenoe  In  rebuttal. 


Noil.— IVtat  of  la 


I  legaor  <■  void.    Aeoordlns 

letruc;  vrae  adeemed,  the  wlum 

' In    England,    but ._ 

Chetwrnd,  1    Burr.  *li: 


hidbam 


the  old  rule.  U  the 
reelored  tr 


I ;  Corairell  v.  Isbam,  1  Day, 


of  skill,  sometlnies  called 

, __ily  testify  (o  facta  but  ate  per- 
mitted to  give  theiropinlODalneTldenoe.  IGrepn\ 
Bv.  lUO:  Yardley  v.CuthlMMaon,  lOeotBep.lU, 
■osFa-gos. 
Their  opinions  are  oonflned  to  their  Judgment  on 

ipUeated,  and 


la  not  oontmdioCory,  a 


the  queition  lequiie  tbe  witness  to  Mtiime  that  tlm 
facts  Slated  are  true,  notblns  more  la  required  than 
stdentlllD opinion.   Mh- BllI*T.BK>wii,1BCar.  ItP. 

IB  ezpett,  In  ilvlnK  Mi  oi^nlon  on  a  hypotbetl- 
Mse,  muA  not  be  called  npon  to  mss  upon  dl*< 
Kltuits.   PMi«v.State,«lAla.iei  Falndilldv. 

™-      -      von.  BxpeH  Br,  lEL 

I  present  at  the  trial,  and 
Lf,  may  be  properly  adrad : 
at  the  testimony  given  oj 
is  all  true,  whai  would  be 
..  NegToee  v. 


Dnauum,  as  Tt.  W;    .ubobuu,  juu 

A  medlool  man  who  Is  presenl-. 
has  heard  oil  tbe  teatlmonr,  inay  be  pi 
"  Upon  tbe  bypothesla  tb-'  *■■-  — *'- 
the  wltnisB«e  In  tbla  case  -  _ 
your  opinion  of  Ibe  party's  ai 
^ownsbcnd,B  Md.l4£: 

HlB  opinion  Is  not  conclusive,  but  is  to  be  weighed 
by  the  Jury  like  all  other  evldenoe.  Tatnm  v. 
Mohr,  21  Aik.  3» ;  Ohaodler  v,  Barrett.  Kl  La.  Ann. 
68 :  Btate  v.  Bailey,  4  I^a.  Ann.  BTS.  But  see  Wood 
v.BarkeT,S!  Am.  L.Re*.  8£S;  La wson.  Expert  Bv. 


The  }urv  are  not  Ijoond  by  tbe  opinion*  of  niedl- 
OBl  eiperis.  Tbey  are  to  ooosldeT  all  tbe  evidence, 
and  If  tbey  believe  T.  BUie,  to  find  In  favor  of  the 
will,  tbough  four  out  of  the  Ave  pbyslclana  exam- 
toed  to  tbe  oaae  give  tbelr  opinions  tbM  T.  was  In- 
sane.   Watson  V.  AndenOD,  IS  Ala.  XOi:  lAwson, 


i888. 
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^  Eridenee*  Upon  the  trial  of  such  an  iasue,  a 
fireoeral  question,  put  to  a  witness,  '*Was  there 
anyone  who  influenced  the  testator? "--is  im- 
proper. 

-4.  One  ^rho  ^ronld  inherit  a  part  of  the  testa- 
tor's property  but  for  the  wlU,  under  chapter  180 
of  the  Code,  •  2ft,  is  Incompetent  to  speak  of  the 
testator's  capacity  to  make  the  will. 

4».When  »  medical  eacpertia  asked  to  give  his 
professional  opinion  to  a  jury,  not  upon  matters 
within  his  own  knowledge,  but  upon  a  hypotheti- 
cal case  founded  upon  the  teutimony  of  witnesses 
previchuly  examined  in  the  case,  the  questions  to 
him  must  be  so  shaped  as  to  give  him  no  occasion 
to  mentally  draw  his  conclusion  from  the  whole 
evidence,  or  a  part  thereof,  and  from  these  con- 
clusions, so  drawn,  express  his  opinion,  or  to  de- 
cide as  to  the  weight  of  evidence,  or  the  credibil- 
ity of  witnesses ;  and  his  answers  must  be  such  as 
not  to  involve  any  such  conclusion,  so  drawn,  or 
any  opinion  of  the  expert  as  to  the  weight  of  the 
evidence,  or  the  credibility  of  witnesses. 

^  The  opinion  of  medical  experts*  founded 
on  testimony  already  in  the  case,  can  only  be  given 
on  a  hypothetical  case;  and  the  hypothesis  must 
be  clearly  stated,  so  that  the  jury  may  know  wltii 
certainty  upon  precisely  what  state  of  assumed 
facts  the  export  bases  his  opinion. 

T  In  patting  hypothetical  questions  to  ox- 
pert  witnesses,  counsel  may  assume  the  facts  in 
accordance  with  their  theory  of  them ;  it  is  not 
eaienMal  that  he  states  the  facts  as  they  exist,  but 
the  hypothesis  should  be  based  on  a  state  of  facts 
which  the  evidence  In  the  cause  tends  to  prove 

^  Appeal ;  harmless  error,  where,  on  the 
trial  of  an  Usuo  devlfiavtt  vcl  ikih,  a  medical  expert 
vrtvA  permitted  to  answer  two  improper  hypothet- 


ioal  questions,  which  he  did,  fully  covering  the 
whole  case,  and  the  court  refused  to  permit  him 
to  answer  two  proper  hypothetical  questions 
which  embraced  no  more  than  the  two  ho  was  per- 
mitted to  answer, the  party  who  was  thus  deprived 
of  having  his  proper  hypothetical  questions  an- 
swered was  not,  and  could  not  have  been,  preju- 
diced by  the  error;  and  for  such  error  the  appellate 
court  would  not  reverse  the  decree  and  set  aside 
the  verdict. 

9.  Evidence  of  capacity.  Where,  in  the  trial 
of  an  issue  deviaavU  veL  rym^  the  contestants,  on 
the  question  of  the  testator's  capacity,  oifered  a 
witness  who  tostitied  that  about  three  months  be- 
fore the  execution  of  the  wUl  the  testator  had  sold 
a  property  for  $10,000,  and  it  was  sold  very  cheaply; 
the  proponents  offered  the  purchaser  of  the  prop- 
erty, who  testified  he  had  paid  full  value  for  it  ^ 
the  contestants  then  offered  a  witness  who  had  oc- 
cupied the  property  as  lessee,  and  testilled  he  knew 
its ^ value,  and  asked  the  witness,  **What  Is  the 
property  worth  ?"~the  proponents  objected,  ob- 
jection was  sustained,  and  contestants  excepted, 
— Tteld.  that,  if  error,  it  was  not  a  reversible  error. 
J&hnaon,  P.,  disaenting. 

10.  The  record  of  an  inqnisition  de  Inna- 
tico  inqnirendo  is  admissible  on  the  trial  of 
an  issue  devisavtt  vel  non;  but  where  the  court  re- 
fused to  permit  to  be  read,  on  such  an  issue,  such 
portion  of  the  order  of  adjudication  as  instructed 
the  committee  appointed  as  to  the  scope  of  his 
duties,-^ield,  no  error. 

11.  Stenoe^rapher*s  notes*  Where,  on  the  trial 
of  such  an  issue,  a  witness  for  contestants  had 

.  testified  that  the  testator,  in  giving  his  evidence 
in  a  certain  action  in  ejectment  was  incoherent, 
and  on  cross  examination  said  he  liad  the  stenoff 


oot  give  their  opiniona  as  tu  the  existence,  nature 
•or  extent  of  disease  in  anyone.  Lush  v.  MoDanieL 
13  Ired.  L  485. 

Quite  early,  however,  an  exception  to  this  rule 
was  recognized,  which  permitted  the  subscribing 
witnesses  to  a  will  to  be  called  upon  for  their  opin- 
ions as  to  ^e  sanity  or  insanity  of  the  testator  in 
the  courts  of  all  the  States,  except  those  of  Massa- 
43husetts,  Maine,  New  Hampshire  and  Texas.  See 
LawBon,  Expert  Ev.  477;  fiuckminster  v.  Perry,  4 
lilaas.  503:  Needham  v.  Idc,  5  Pick.  510;  Com.  v. 
Wilson,  1  Gray,  887. 

The  opinions  of  witnesses,  when  they  state  facts 
within  their  personal  knowledge  as  the  ground  of 
their  opinions,  are  competent  evidence,  and  are  en- 
titled to  the  consideration  of  the  jury.  Dickinson 
V.  Dickinson,  «!  Pa.  404;  Shaver  v.  McCarthy,  1 
Oent.  Uep.  143, 110  Pa.  889;  DeWitt  v.  Barly,  17  N. 
Y.  810,  9  N.  Y.  371. 

It  is  competent  to  admit  In  evidence  the  opinions 
of  witnesses  who  were  not  experts,  touching  the  tes- 
tator's sanity,  first  stating  their  observations  on 
wbich  their  opinions  were  based.  Roe  v.  Taylor, 
45  111.  485 ;  Upstone  v.  People,  100  Dl.  176 :  Am.  Bible 
Society  V.  Price,  8  West.  Rep.  74,  115  DL  823 ;  Law- 
aon.  Expert  Ev.  47K. 

One  who  was  not  a  physician,  but  who.  w  sheriflF, 
had  watched  C^s  actions  for  some  length  of  time, 
was  permitted  to  give  his  opinion  as  to  his  sanity. 
Clark  v.  State,  12  Ohio,  490 ;  Clary  v.  Clary,  2  Ired. 
L.  78. 

A  brother  and  other  witnesses  were  asked  to  give 
their  opinion,  Arom  their  observation  of  one*s  ap- 

i)earance  and  conduct,  of  his  sanity.  Hardy  v. 
Merrill,  56  N.  H.  227. 

On  n  commission  de  lunatico  iiiquirendo^  acquaint- 
ances (not  experts)  were  properly  allowed  to  ex- 
press their  opinion  as  to  the  soundness  of  mind  of 
the  alleged  lunatic.    Re  Vanauken,  10  N.  J.  £q.  102. 

In  Pennsylvania  it  has  always  been  the  rule  that 
after  a  nonprof ee^ional  witness  has  stated  the  facts 
upon  which  his  opmion  is  founded,  he  is  permitted 
to  state  his  opinion  as  to  the  sanity  or  Insanity  of 
the  testator.  Forbes  v.  Caruthers,  3  Yeates.  527 ; 
Yardloy  v.  Cnthbertson,  1  Cent  Rep.  662,  106  Pa. 
885. 

In  Texas  it  is  held  that  evidence  of  this  ohnracter 
is  inadmissible.  Gehrke  v.  State,  13  Tex.  :^ ;  Luw- 
nmi.  Expert  Bv.  4SA 

S  L.  R.  A. 


The  jury  may  act  agrainst  the  greater  number  of 
opinions,  and  in  favor  of  the  fewer ;  for  the  opin- 
ion of  one  expert  may  be  of  greater  value  to  the 
jury  than  the  opposite  opinions  of  several.  Getch- 
ell  V.  Hill,  21  Minn.  464. 

Duty  of  court  to  determine  tfujfleienev  of  evidence. 

It  is  the  duty  of  the  eourt  to  determine  the  sufll- 
dency  of  the  evidence,  and  it  is  error,  if  the  point 
is  made,  to  submit  the  question  of  testamentary 
capacity  to  a  jury,  unless  ft  be  sufficient.  Oaulfman 
V.  liongt  82  Pa.  78;  Shaver  v.  MoOarthy,  1  Gent.  Ren. 
148,  ll(f  Pa.  889. 

The  rule  is,  on  questions  of  this  kind,  that  the  find* 
ing  of  the  jury  is  conclusive  unless  clearly  against 
the  weight  of  the  e\idence  (Brownfleld  v.  Brown- 
field,  43  111.  147;  Meeker  v.  Meeker,  75  Dl.  266;  Carpen- 
ter  V.  Calvert,  88  Dl.  6S);  and  in  this  respect  they  are 
put  upon  the  same  footing  with  oases  at  law.  Lonff 
V.  Long,  107  111.  210 ;  Am.  Bible  Society  v.  PrioeTo 
West  Rep.  74, 115  Ul.  623. 

What  not  evidence  of  mental  ineapaoUy, 

Testamentary  capacity  may  exist  even  where 
neither  the  mind  nor  the  memoryis  as  good  as  at  a 
former  period.  Bice  v.  Hall,  9  west.  Rep.  750, 120 
IU.507. 

Failure  of  memory  is  not  sufficient  incapacity, 
unless  it  goes  to  the  extent  of  such  a  loss  or  mem- 
ory as  to  deprive  the  testator  of  the  ability  to  call 
up  to  the  mind  the  immediate  members  of  ols  fam- 
ily and  property.  Lamb  v.  Lamb,  2  West.  Rep.  700, 
1(K  Ind.  456. 

An  instruction  that  if  the  testatrix,  at  the  time 
of  executing  the  will,  had  a  diseased  brain,  or  her 
mind  was  so  unsound  as  not  to  remember  the  names 
of  her  relations,  and  to  judge  soundly  of  the  act 
she  was  about  to  do,  or  to  know  or  understand  the 
business  she  had  in  view,  tben  she  did  not  have 
capacity  to  make  a  will,  was  held  to  assert  an  in- 
correct rule  as  to  testamentary  capacity.  Kramer 
V.  Weinert,  81  Ala.  414. 

Extreme  physical  disability  is  not  mental  inoapao- 
1^.  Stoutenburgh  v.  HopkiDS,  11  Cent.  Rep.  tSZ, 
4S  N.  J.  Bq.  577. 

Proof  of  testamentary  eapaetty. 

Testamentary  capacity  is  proved  by  evidence  that 
.  the  testator  knew  what  he  was  doing,  even  though 
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rapher^B  Dotes  of  hts  evldenoe  In  the  action,  bnt 
that  the  stenographer  waa  not  sworn,  bnt  the  wit- 
ness said  the  notes  were  substantially  correct,  and 
on  motion  the  proponents,  to  contradict  the  wit- 
ness, were  permitted  to  read  the  notes  to  the  jury, 
— fteJd,  no  error. 

12.  On  the  trial  of  mueih  iasae, »  will  eze- 
cnted  in  I87O9  about  two  years  before  the 
will  in  issue,  at  which  former  date  it  is  shown  the 
testator  was  competent,  is  admissible  on  the  ques- 
tion of  his  capacity  at  the  time  the  will  in  issue 
was  executed. 

13.  Evidence  of  bnsineni  transactions  by 

the  testator,  both  before  and  after  the  execution 
of  the  will.  Indicating  his  mental  condition,  are 
admissible  on  the  question  of  his  capacity  at  the 
time  the  will  waa  executed. 

ti.  The  opinions  of  witnesses  not  experts 

are  entitled  to  little  or  no  regard,  unless  they  are 
supported  by  good  reasons  founded  on  facts 
which  warrant  them ;  but  If  the  reasons  and  facts 
upon  which  they  are  founded  are  frivolous,  the 
opinions  of  such  witnesses  are  worth  Uttle  or 
nothing. 

15.  The  evidence  of  witnesses  who  were 

gresent  atthe  exeoution  of  the  will  is  entitled 
I  peculiar  weight,  and  especially  is  this  the  case 
with  attesting  witnesses. 

10.  It  requires  less  capacity  to  make  a  will 
than  it  does  to  make  a  deed. 

17.  Old  aM  is  not  of  Itself  sufficient  evidence  of 
Incapacity  to  make  a  will. 

18.  The  time  to  be  looked  to  by  the  Jury,  in 
determining  the  capacity  of  a  testator  to  make  a 
will,  is  the  time  when  the  wlU  was  executed. 

10.  It  is  not  necessary  that  a  person  should 
possess  the  hi^^hest  qualities  of  mind  In 
order  to  make  a  will,  nor  that  he  Ehould  have  the 
same  strength  of  mind  he  may  formerly  have  had ; 
the  mind  may  be  in  some  degrree  debilitated,  the 
memory  may  be  enfeebled,  the  understanding 
may  be  weak,  the  character  may  be  eccentric,  and 
he  may  even  want  capacity  to  transact  many  of 
the  ordinary  business  affairs  of  life;  it  is  sufficient 
if  he  have  mind  enough  to  understand  the  nature 
of  the  business  In  which  he  is  engaged,  to  recol- 


lect the  property  which  he  means  to  dtopose  of, 
the  objects  of  hit  bounty,  and  the  manner  In 
which  he  wishes  to  distribute  It  among  them. 

20.  In  order  to  make  awalid  will  It  Is  not  nec- 
essary that  the  testator  should  name  all  his  chil- 
dren In  It,  or  give  each  of  them  a  portion  of  his 
estate.  If  he  was  mentally  capable  of  understand- 
ing the  disposition  which  he  was  making  of  hJ^ 
property,  and  acted  freely.  It  Is  Immaterial  to 
whom  he  gives  his  property— whether  all  to  one, 
or  some,  of  his  children,  or  to  strangers.  If  he  has 
a  disposing  mind  and  memory,  he  has  a  right  to 
do  as  he  pleases  with  his  property. 

21.  Although  the  testator  may«  perhaps* 
have  been  influenced  by  feelings  of  resent- 
ment or  dislike  to  one  or  more  of  his  children, 
and  by  feelings  of  affection  and  attachment  to- 
wards others,  and  though  these  feelings  may  have 
Influenced  him  to  give  his  whole  estate  to  tJie  one 
part,  and  little  or  nothing  to  the  others,  this  Is 
notauffident  to  make  the  will  Invalid. 

22.1f  the  provisions  of  the  will  were  in- 
duced by  the  extreme  kindness  and  attention  to 
the  testator  on  the  part  of  the  principal  devisees, 
that  wHl  not  constitute  undue  influence  which 
win  invalidate  the  wllL 

28.  It  is  improper  to  single  €»ut  one  wit- 
ness* although  he  was  the  family  physician,  and 
Instruct  the  Jury  that  his  evidence  is  entitled 
to  grreat  weight. 

24.  Where  an  instruction  has  already  been  sub- 
stantially given,  the  oourt  Is  not  bound  to  repeat 

it. 

25.  Assumption  of  Ikcts.  Where  an  instruc* 
tion  refers  to  a  disease  by  a  technical  name,  is 
confused  in  its  parts,  and  assumes  facts  as  proved, 
it  Is  properly  refused. 

26.  It  is  not  necessary  for  proponents  to 

S»roTe  that  the  testator  actuiUly  recollected  all 
is  property,  the  objects  of  his  bounty,  etc;  It  Is 
sufficient  if  he  was,  at  the  time,  mentally  capable 
of  doing  so. 

27.  An  instruction  was  properly  refhsed 

that  assumed  that  the  evidence  raised  in  the  minds 
of  the  Jury  a  doubt  of  the  testator's  capacity. 

28.  An  instruction  should  not  be  g^ven  un- 


his  general  business  capacity  was  Impaired.  Con- 
verse V.  Ckinverse,  21  v  t.  168 ;  Kinne  v.  Kinne,  9 
Conn.  102 ;  Stewart  v.  Lispenard,  26  Wend.  255. 

An  understanding  of  the  nature  of  business  about 
which  the  testator  was  engaged,  of  the  kind  and 
value  of  the  property  devised,  and  of  the  persons 
who  were  the  natural  objects  of  his  bounty,  and  of 
the  manner  in  which  he  wished  to  dispose  of  his 
property— all  these  are  evidences  of  testamentary 
capacity.  Roe  v.  Taylor,  45  III.  490;  Am.  Bible 
Society  v.  Price,  8  West.  Rep.  73. 116  111.  628. 

The  statements  of  one  in  the  last  stages  of  con- 
sumption, expressing  an  expectation  01  recovery, 
are  not  proof  of  delirium.  In  connection  with  ques- 
tion of  testamentary  capacity.  Ayres  v.  Ayres,  11 
Cent.  Rep.  280, 48  N.  J.  BMOS. 

Jneapaetty  mutt  exUA  at  Hme  of  execution  of  instnt' 

menu 

If,  at  the  making  of  the  wllL  testator  was  sound 
In  mind.  It  is  Immaterial  that  he  was  unsound  be- 
fore or  after.  Pennypacker  v.  Pennypacker  (Pa.) 
7  Cent.  Rep.  682. 

One  who  is  aged  and  Inlhm  and  Is  afflicted  with 
softening  of  the  brain,  but  has  occasional  lucid  in- 
tervals when  his  mind  is  clear,  may  be  competent, 
during  one  or  more  of  such  lucid  intervals,  to  make 
a  wUL    WUl  of  Silverthom,  68  Wis.  872. 

In  an  action  to  set  aside  a  will,  evidence  that  the 
disease  by  which  the  testator  was  afflicted  was  so 
severe  at  times  as  to  require  the  frequent  use  of 
sedatives  and  narcotics,  yet  on  the  morning  of  the 
execution  of  the  wiU  he  was  free  from  pain  and 
from  the  effects  of  the  drug  administered  during 
the  preceding  night,  and  of  sound  mind  and  mem- 
ory, and  apparently  understood  the  nature  of  the 
act  he  was  about  to  perform,  it  is  sufficient  to  show 
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testamentary  capacity. 
Rep.  572, 121  tlL  656. 


Epling  V.  Button,  11  West. 


What  derangement  of  mirid  incapacUiOles, 

The  derangement  Is  that  want  of  capacity  which 
prevents  a  person  from  reasoning  correctly,  and 
from  understanding  the  relation  of  cause  and  effect 
in  ordinary  business  aflFalrs.*  Carpenter  v.  Calvert, 
83  IlL  62;  Brown  v.  Riggin,94  111.  568;  Meeker  v. 
Meeker.  76  111.  266;  Am.  Bible  Socle^  v.  Price,  8 
West.  Rep.  78, 116  IlL  683. 

If  incapable  of  appreciating  the  effect  of  any  dis- 
position made  by  him  of  it.  and  of  understanding 
to  whom  he  intends  to  bequeath  it,  he  is  without 
the  requisite  testamentary  capacity.  Leech  v. 
Leech,  21  Pa.  67 :  Shaver  v.  McCarthy,  1  Cent.  Rep. 
142, 110  Pa.  888;  Elklnton  v.  Brick,  1  L.  B.  A.  IfiL 

IntacicaUon  does  not  necessarily  incapaeUate, 

Partial  intoxication  does  not  work  a  complete 
disqualification  to  will.  Lowe  v.  Williamson,  2  N. 
J.  Eq.  85.  See  Elklnton  v.  Brick,  1  L.R.XI6I. 
note ;  Wlgram,  Wills,  16. 

If  testator  understands  In  detail  all  that  he  is 
about,  and  chooses  with  understanding  and  reason 
between  one  disposition  and  another^  Is  sufficient 
for  the  making  of  a  wiU.  Daniel  v.  DanieL  88  Pa. 
191 ;  Tawney  v.  Long,  76  Pa.  106 ;  Shaver  v.  MoOar- 
thy,  1  Cent.  Bep.  14C 110  Pa.  888. 

{Existence  of  dduslons  not  condkalvecf^neapaoltv. 

There  mar  be  insanity  without  the  general  busi- 
ness capacity  of  the  individual  being  affected  there- 
by. Searle  v.  Galbralth,  78  IlL  272:  Am.  Bible  So- 
ciety V.  Price,  8  West.  Bep.  78, 115  111.  688. 

The  existence  of  delusion  on  one  subject  la  not 
inconsistent  with  sufficient  soundness  of  mind  on 
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l«Ba  rflloTant.  nnd  It  Is  not  relenmt  unteeal 
there  was  evltlence  teadlDfr  to  prove  tb«  tacts  od 
whiub  tbe  iiMtmatloD  Is  baood. 
E9.  Submitting  to  tbc  Jnry,  under  tbe  statute, 

"  pitrtlculAr  questloDB  ot  fact."  la  wltbtn  the  dls- 
crtition  otthe  trial  raurt.   This  la  a  revlsable  dla- 

SX  The  quesUoiu  maMt  be  of  meb  m  oliar- 
aeter  tlmt  the  anawera  thereto,  It  ooDtrar;  to 
the  geoenJ  verdict,  would  ooutrul  the  aame  and 
be  conclusive  of  the  Issue. 

31.  Under  th«  Btatote,  the  eonrt  did  not 
err  In  refualng  to  submit,  to  the  Jury  tbe  (ollow- 
iDti  questions :  "111  Was  tbe  late  Lewis  Lunslord. 
io  August,  ISaO.  sufferio^  from  a  diseaae  irnowo 
Msenlls  dementia  ?  (il  If  so.  Is  that  disease  cura- 
ble? (31  HndthatdlseasesofarprogresBedlnAu- 
SubI,  ISee,  as  to  render  him  (Lewis  LunefordI  Im- 
becile naa  Incapable  of  transaoting  boEiinesB  J  (1) 
Do€«  a  person  suffering  from  such  disease  have 
any  ludd  Intervals?" 

K.  Wben  »  final  decree  la  pronounced  In 
favor  of  a  will  on  tbe  verdict  of  a  Jury  rendered 
on  an  Issue  d^Dfaaml  vei  non,  the  functions  of  the 
HUtt  are  eibausiod.  and  the  bill  should  be  dis- 
missed.   Id  aucb  suit  the  construction  of  the  will 


Bctaalcli'a  verdloi,  uiomi)  uei 
cliirlntf  the  trial,  made  Impro] 


The. 


(December  S.  18S9.1 

APPEAL  by  plaintiff  from  a  Judgment  of 
Ibc  Ohio  County  Circuit  CoutI  in  fnvor  of 
di-fetiilnnls  in  a  bill  in  equity  for  the  construc- 
tion of  a  will,     Afflrmed, 
Th(^  questidDS  raised  fully  appear  from  tbe 

Meiart.  Robert  White,  W.  W.  Amett 

and  P.  A.  Riddle  for  appeilanl. 

Mftori.  W.  B.  Hubbard  aod  H,  M.  Rtu- 
•ell  for  Qppelteea. 

Johnaoa, /'..delivered  the  opinion  of  tbe 


Lewis  I^nifon),  of  Obto  County,  on  the  27lb 
day  of  April,  1881,  made  his  last  will  and  testa- 
ment, in  nbicb  be  gave  to  his  wife,  Ann,  dur- 
ing her  Dalural  life,  tbe  bouse  in,  and  grounds 
on.  which  he  resided,  and  directed  bia  execu- 
tors to  set  apart  from  bis  estates  and  inrcst,  in 
such  manner  as  they  might  deem  best,  $10,000, 
and  to  Day  to  his  wife  the  dividends,  interest) 
and  profits  accruing  therefrom,  during  her 
life,  and  gave  ber,  during  life,  the  household 
and  kilcben  furniture,  and  gave  her,  absolutely 
the  provisions  on  bund  at  the  time  of  his  death, 
and,  if  enough  was  on  band  for  tbe  purpose, 
grain  sufficient  (or  herself  and  family  for  one 
year.     These  bequests  were  in  lieu  of  dower. 

By  the  second  clause  of  his  will  be  directs  bia- 
executors  todivide  theresidueofbiaestate,  in- 
cludius  the  portions  given  to  bia  wife,  after  the 
life  estate  had  terminated,  into  six  shares — one 
fortbe  children  of  bis  deceased  daughter,  Eliza- 
beth, and  one  share  each  for  his  five  living 
daughters,  Sarah  L., widow  of  R.  C.  Hotliday, 
Margaret  M.  Lunsford,  Julia  A.  Lunsfora, 
Amanda  v.,  widow  of  James  H.  Foster,  de- 
ceased, Jennie  H.,  wife  of  William  Kerr — 
"The  six  shares  to  be  as  nearly  as  practicable 
equal  to  each  other,  taking  into  account  the 
respective  amounts  to  be  added  and  charged 
thereto,  aa  hereinafter  specified.  1  have  ad- 
vanced 14.263  lo  Siiid  Elizabeth  in  her  lifetime, 
and  $800  lo  her  children  since  her  death,  on 
which  $800  Interest  is  to  be  computed  from 
February  20,  1881,10  tbe  time  of  my  death, 
and  tbe  said  $4,362.  $800,  and  the  Inierest 
aforesaid,  are  lobeadded  to  tbissbare,  to  make 
it  equil  to  each  of  the  other  shares  with  the- 
propcr  mi  ditions  thereto.  J  have  also  advanced 
to  the  said  Sarah  L,  HuUiday  $2,500;  U>  Mar- 
garet M.  Lunsford  $1,500;  to  Julia  A.  Luns- 
ford $1,500;  and  lo  Amanda  V.  Foster  $8,500; 
and  Ibeir  shares,  including  these  advancements- 
as  part  thereof,  are  to  be  made  respectively 
equal.  I  have  also  advanced  $1,600  to  Jennie 
H.  Eerr.  and  ber  busliaod  is  indebted  to  me  in 
tbe  sum  of  $3,900.  upon  which  intetestisto  b« 


another  iBItner  v.  Bltner,  »  Pa.  StT:  O'Nell  v. 
Evan.  I  Am.  L.  J.  GSEI  i  and  mere  feeblenem  of  in- 
tellcc*  (slnsutOcIenttoavoidawtll.  Daniel  v.  Dan- 
iel. 3»  Pa.  191. 

It  does  not  follow  that  aman  has  Iti^ne  delusions 
or  Is  volit  of  testamentary  capacity  bernusc  be  Is 
prejuillceil  ngalnat  aomo  of  his  chlldien  without 
rensiin.*  Schneider  v.  Manning,  10  West.  Rep.  133. 


The  narty  must  bo  capable  of  aotlng  rationally 
In  the  ordinary  affairs  of  Ufe.  so  that  he  may  rom- 

Erehend  whnt  dlBiiosltlOD  he  may  wish  to  make  of 
la  property  and  bo  able  to  selecr  the  subjects  of 
his  bimtity.  Meeker  v.  Meeker,  7S  HI.  260 ;  Huther- 
ford  V.  Miirria.  77  lU.  G;;7 ;  Freeman  v.  Easly,  G  West 
Iter-  HE.  117  ill.  81V. 

luniiimllty  In  the  dMlHbutlon  of  property  Is  not 
coucluslvp  evidence  of  unsoundness  of  mind  or  of 
undue  ItiBuciico;  It  maybe  considered  es  a  mere 

It  lan'it  rif  Itsul talono  conclusive  nndsiifflalen't  lor 
that  jiuqawe.  Salisbury  v.  Aldrloh,  G  West.  Eep. 
898.118  111,  1B8. 

A  will  wlil  notbCBOt  aside  for  Inonmpetenoy  and 
undue  tiitluence.w here  tbeproofshowsBroundsfor 
iintitUHl  distribution  of  property,  and  tiic  testatrix. 
allluiuRh  artdlcied  to  the  use  of  raorphfno,  was  of 
gnnrt  undei-staiidlng  when  hot  under  Its  Influence. 
fyoM  V.  Wi.veiBT.  iS  Cent  Kep.  SMI.  4S  N.  J.  Bq.  573. 
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oomputod  to  the  time  of  my  death,  and  this 
$1,600,  t8,900,  and  the  interest  aforesaid,  are 
to  be  adaed  to  her  share  to  make  it  equal;  bat 
the  debt  and  interest  due,  as  aforesaid,  by  the 
said  William  Eerr,  shall  be  thereby  discharged 
and  released. 

He  empowered  his  executors,  for  the  purpose 
of  making  the  division,  to  sell  and  convey  his 
property.  By  the  third  clause  he  releases  his 
son,  Thomas,  from  any  debts  he  owed  him, 
but  declined  to  make  any  bequest  to  him,  stat- 
ing fls  his  reason  that  he  had  given  to  him  and 
paid  on  his  account  more  than  his  share  in  the 
estate.  The  testator  was  about  eighty  years  of 
age  when  the  will  was  made. 

In  September,  1884,  Jennie  H.  Kerr  brought 
her  suit  in  chancery  to  set  aside  said  will.  The 
bill  alleges  that  at  the  date  of  said  will— the  27(h 
^ay  of  April,  1881— and  long  prior  thereto, 
and  continuing  down  to  the  date  of  his  death, 
in  1888,  the  testator  was  not  of  sound  mind 
And  disposing  memory;  that  "He  was  whol- 
ly incapacitated  by  reason  of  his  advanced 
age,  the  failure,  exhaustion  and  weakness 
-of  his  mental  faculties,  and  the  decrepitude 
of  his  physical  system,  to  make,  execute  and 
acknowle^lge  any  valid  instrument  of  writ- 
ing whatever."  it  charses  that  said  wDl  was 
procured  by  Amanda  v.  Foster  and  other 
members  of  the  testator's  family.  The  bill 
alleges  that  if  said  wiU  be  permitted  to  stand, 
the  plaintiff  will  suffer  great  wroni;  and  injus- 
tice as  one  of  the  heirs  of  the  said  Lewis  Luns- 
ford,  and  pravs  that  the  said  will  be  set  aside, 
•etc  The  deiendanls,  in  their  answer,  deny 
the  charge  of  incompetency  and  undue  in- 
fluence. 

On  the  10th  day  of  January,  1886,  the  court 
•ordered  an  issue  "to  be  tried  at  the  bar  of  this 
court  by  a  Jury,  to  tiy  whether  the  paper  writ- 
ing dated  April  27,  1881— a  copy  or  which  is 
«xnibited,  'A'— is  the  true  last  will  and  testa- 
ment of  Lewis  Lunsford."  On  the  21st  day  of 
May,  1886.  the  jury  was  sworn  to  try  the  issue, 
and  on  the  29th  day  of  the  same  month  ren- 
•dered  their  verdict: 

"We,  the  jury,  find  that  the  paper  writing 
dated  the  27th  April,  1881  ...  is  the  true  Uist 
wiU  and  testament  of  Lewis  Lunsford." 

The  proponents  were  given  the  afSrmative  of 
the  issue.and  accorded  the  right  to  open  and  con- 
<!:lude.  The  contestants  moved  to  set  aside  the 
verdict  and  grant  them  a  new  trial,  on  the 
^;round  that  the  verdict  was  contrary  to  the  law 
and  the  evidence,  because  of  wrong  instructions 
to  the  jury,  and  the  admission  of  improper 
•evidence,  and  the  rejection  of  proper  evidence, 
and  because  of  a  comment  made,  during  the 
trial,  in  the  Wheeling  Dailv  Intelligencer,  a 
newspaper  published  m  the  City  of  Wheeling, 
which  last  ground  was  supported  by  an  affi- 
•davit.  The  court  overruled  the  motion  and 
refused  to  grant  a  new  trial,  and  decreed  "that 
the  paper  writing  dated  the  27th  of  April,  1881, 
mentioned  in  the  bill  and  proceedings  in  this 
•cause,  be  and  the  same  is  herebv  established  as, 
and  declared  to  be,  the  last  will  and  testament 
of  Lewis  Lunsford,  deceased." 

The  contestante  filed  a  bill  of  exceptions  as 
to  a  number  of  rulings  during  the  trial,  and  to 
the  refusjEd  of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial. 

The  first  exception  was  that  the  afllrmative 
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of  the  issue  was  given  to  the  proponents,  and 
also  the  right  to  open  and  conclude  the  argu- 
ment Upon  an  issue  decisavit  eel  non,  Uio 
proponents  of  the  wiU  have  the  afitaoative  of 
the  issue,  and  the  riffht  to  open  and  oondnde 
the  argument.  Corner  y,  ^^an,  1  Gratt  18; 
MeMeehen  v.  MeMeeAen,  17  W.  Ya.  688;  MtAr 
olas  V.  Kerahner,  20  W.  Ya.  269. 

The  proponents,  to  maintain  the  issue  on  their 
part,  introduced  the  will  of  Lewis  Lunsford, 
deceased,  dated  the  27th  day  of  AprD,  1881. 
also  the  two  subscribing  witnesses  to  the  will, 
B.  8.  Allison  and  W.  H.  Heame.  These  two 
witnesses  testified  to  the  execution  of  the  will, 
and  to  the  mental  capacity  of  the  testator,  and 
the  proponents  then  rested.  The  contestants 
then  offered  many  witnesses,  who  gave  evi- 
dence tending  to  uiow  that  at  the  date  of  the 
execution  of  the  will  the  testator  was  wholly 
incompetent  to  make  a  will.  This  testimony 
had  taken  a  very  wide  range — ^from  several 
years  before  the  execution  of  the  will  to  several 
years  after,  and  to  his  death,  in  1888— and 
showed  that  more  than  a  year  after  the  will  was 
executed,  on  motion  and  petition  of  one  of  the 
contestants,  the  estate  of  the  testator  was  put 
into  the  hands  of  a  committee. 

When  the  contestante  rested,  the  proponents 
against  the  protests  of  the  contestants,  on  the 
ground  that  the  proponents  had  rested  their 
case  in  chief,  were  permitted  to  introduce  Daniel 
Lamb,  who  wrote  the  will,  and  a  number  of 
other  witnesses,  who  gave  their  opinions  of  the 
sanity  of  the  tostotor,  botii  before,  at  the  time, 
and  after  the  execution  of  the  will,  based  on 
the  acte,  conduct,  language  and  transactions  of 
the  testator.  It  is  here  insisted  that  this  was 
error;  that  after  the  proponento  had  rested  in 
chief,  they  could  not  introduce  any  evidence 
except  that  which  was  strictly  in  rebuttal  of  the 
evidence  offered  by  the  contestants. 

In  Bawffer  v.  Knapp,  15  W.  Va.  2i>5,  it  was 
said:  "It  is  alleged  as  error  that  the  court  per- 
mitted the  depositions  of  Newman,  Kincaid, 
Flanacran,  Richards  and  Conaway  to  be  read 
in  evidence,  because,  as  is  claimed,  thev  were 
not  rebutting  evidence.  This  is  an  objection 
to  the  mere  order  of  the  testimony.  The  bill 
of  exceptions  shows  that,  after  the  introduc- 
tion of  three  witnesses,  the  defendante  'dosed 
for  the  present,'  and  then,  after  a  number  of 
witnesses  had  been  introduced  bv  the  plaintiff, 
principally  on  the  question  of  the  competency 
of  the  plaintiff  to  transact  business,  the  de- 
fendants were  permitted  to  introduce  the  vdt- 
ness  Elincaid  and  others  on  the  same  subject. 
Whether  a  plaintiff  shall  be  prmitted  to  intro- 
duce further  evidence  after  tne  defendant's  evi- 
dence is  introduced  is  a  matter  within  the  dis* 
cretion  of  the  court  trying  the  cause;  and  its 
exerdse  will  rarely,  if  ever,  be  controlled  by 
an  appellate  court— citing,  as  the  only  author* 
itjr,  Brooks  V.  Wilcox,  il  Gratt  411.  This 
principle  is  sustained  elsewhere.  M^man  v. 
Barringtan,  44  Mich.  188:  Eesi  y.  WOcox,  68 
Iowa,  880;  Haaerty  v.  WhiU,  69  Wis.  817; 
OampbeU  y.  Ifoore,  8  Wis.  878;  Harden  v. 
Hays,  14  Pa.  91;  Smith  v.  8mim,  8  Ired.  L.  29. 

'The  general  rule  undoubtedly  is  that,  in  the 
trial  of  law  issues,  the  party  on  whom  rests  the 
burden  of  proof  should  introduce  in  the  first 
instance  all  his  evidence  in  chief,  and  then, 
after  the  defendant  has  introduced  all  his  evi- 
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deuce  in  chief,  be  should  be  confined  to  rebut- 
tAl  eTidence.  Rex  Y.Smith,  2  Starkie,  208; 
Rex  V.  miditch,  5  Car.  &  P.  299;  ndthavay  v. 
Heminffwajft  20  Conn.  191;  Clinton  v.  JieKen- 
ne,  5  Strobh.  L.  ^\Tahkee  Jim's  Unum  Water 
Co.  V.  Orary,  25  Cal.  604;  EoTder  ▼.  Wells,  26 
Cal.  606;  EoQyrook  v.  McBride,  4  Gray,  215. 

This  rule  should  be  followed  as  far  as  prac- 
ticable by  the  trial  court;  but  the  rule  is  not  an 
inflexible  one,  the  order  of  the  evidence  beine 
In  the  disci etion  of  the  court — ^a  discretion  with 
which  the  appellate  court  will  not  interfere  un- 
less it  clearly  appears  that  injustice  was  done  by 
the  manner  in  which  the  trial  court  exercised  its 
discretion.  But  inasmuch  as  in  issues  devisavit 
td  non  the  burden  of  proving  the  sanity  of  the 
testator  is  on  the  proponent  of  the  will;  and 
the  issue  being  ''whether  the  paper  writing  is 
the  last  will  and  testament  of  the  testator," 
and  that  the  will  may  be  assailed  on  any  and 
all  the  grounds  that  would  show  it  invalid,  it 
would  not  promote  justice  to  apply  the  rule 
applicable  to  ordinary  law  issues. 

How  are  the  proponents  to  know  what  kind 
of  testimony,  and  how  much,  the  contestants 
have  to  prove  their  general  chareres  of  want  of 
capacity  and  undue  influence?  What  particular 
objections  and  evidence  may  be  offered  to  sus- 
tain such  general  charges  can  only  be  known 
as  the  evidence  is  developed.  As  was  said  by 
White,  «/*.,  in  delivering  the  opinion  of  the 
court  in  Rnnyan  v.  Price,  15  Ohio  St.  6:  "To 
require  those  affirmins  the  will  either  to  finally 
rest  their  case  on  the  order  of  probate,  or  oth- 
erwise, in  anticipation  of  attacks  that  may  or 
may  not  iii  fact  be  made;  to  introduce  all  the 
evidence  thev  may  have  sustaining  the  will,  on 
every  ground  on  which  it  may  be  competent 
for  the  adverse  parties  to  attack  it — would  not, 
in  our  opinion,  promote  either  the  convenience 
of  those  charged  with  the  trial,  or  the  justice 
of  the  case,  but  would  tend  to  contrary  re- 
sults." 

In  the  Ohio  Case,  it  appeared  that  the  propo- 
nents offered  in  evidence  the  will  and  probate, 
which,  imder  the  Statute  of  Ohio,  makes  a 
prima  faeie  case  for  the  proponents,  and  Uien 
rested.  After  the  contestants  had  introduced 
their  evidence,  the  proponents  offered  general 
evidence  to  sustain  the  will.  To  the  introduc- 
tion of  such  evidence  the  contestants  objected, 
but  the  court  overruled  the  objection,  and  ad- 
mitted the  evidence.  The  ruling  was  affirmed. 
The  same  course  was  approved  in  Forney  ▼. 
Ferrefl,  4  W.  Va.  729. 

In  the  trial  of  an  issue  densavit  vel  non,  it  is 
the  proper  course  to  pursue  for  the  proponents 
to  offfT  the  will,  ana  the  evidence  of  its  due 
execution,  and  the  competency  of  the  testator 
at  the  time  it  was  executed,  and  then,  having 
made  a  prima  facie  case,  to  rest;  and,  after  the 
contestants  have  offered  their  evidence  against 
the  validity  of  the  will,  to  permit  the  propo- 
nents to  offer  other  evidence  to  sustam  the 
will,  as  well  as  evidence  in  rebuttal  of  the  evi- 
dence of  the  contestants.  The  court  did  not 
err  in  overruling  the  objection  to  the  evidence 
offered  by  the  proponents. 

Did  the  court  err  in  admitting  or  rejecting 
evidence?  The  witness  McFarland  was  asked 
the  question:  "At  the  time  of  your  visit  at  the 
house,  and  of  Mr.  Lunsford  and  lady's  visit 
to  your  place  of  business,  was  there  anyone 
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who  influenced  him  to  any  extent??  Objeo> 
tion  was  ^made  by  proponents,  and  sustained 
by  the  court.  This  ruling  was  clearly  right. 
The  witness  had  no  right  to  tell  the  jury  that 
influence  was  exerted  on  the  testator.  He 
could  tell  what  he  saw,  and  the  jury  would  be 
left  to  infer  whether  any  influence  had  been 
exerted,  and  whether  it  were  undue  influence 
—one  of  the  questions  in  issue. 

Thomas  Lunsford,  one  of  the  children  and 
heirs  of  the  testator,  was  asked  his  opinion  of 
the  mental  condition  of  the  testator.  The 
court  properly  refused  to  permit  the  question 
to  b^  answered,  as,  under  oiur  statute,  he  was 
incompetent  to  speak  on  the  subject  AndsT' 
son  V.  Cranmer,  11  W.  Va.  562. 

Did  the  court  err  in  refusing  to  allow  the 
medical  experts  to  answer  the  hypothetical 
questions  propounded?  Several  were  allowed 
to  be  answered,  against  the  objection  of  the 
proponents,  and  to  the  ruling  of  the  court  they 
excepted.  The  following  question  was  asked 
Dr.  James  E.  Reeves: 

'-'Doctor,  assuminj^  that  a  person  seventy- 
seven  years  of  age,  m  the  month  of  August, 
1880,  was  sick  for  a  period  of  two  or  three 
weeks,  and  that  during  such  sickness  it  was 
found  that  such  person  believed  himself  to  be  in 
a  location  different  from  that  in  which  he  was, 
and  whose  mind,  in  the  month  of  August, 
1882,  was  impaired  almost  to  its  fullest  extent — 
what  would  be  your  diagnosis,  as  an  expert,  of 
such  person's  malady  or  condition,  and  what 
would  be  your  opinion  as  an  expert  of  his  men- 
tal capacity  on  April  27,  1881?'^ 

The  doctor  answered:  "Evidently  the  illness 
or  sickness  in  1880,  at  which  time  there  waa 
delusion,  as  shown  by  his  belief  that  he  was 
elsewhere  than  at  theplace  he  was  then  rest* 
ing,  and  that  in  1882  there  was  complete 
destruction  of  the  mind,  the  clear  Inference 
would  be  that  the  sickness  in  1880  may  very 
reasonably  be  related  as  cause  lo  the  effects 
which  were  so  pUiinly  apparent  in  1882;  and 
while  there  is  evidentry  a  gap  in  the  question, 
which  would  not  enanle  an  ex^rt  to  arrive 
at  an  exact  conclusion,  or  aid  him  in  creating 
the  case  in  his  own  mind,  there  is  nothing  that 
would  substitute  the  ophiion  that  the  patient 
was  the  subject  of  senile  dementia.  Kow.  in 
further  answer  to  the  question  when  the  fad 
of  senile  dementia  is  found  to  exist,  that  means 
nothing  more  or  less  than  mental  incapacity, 
not  in  the  performance  of  any  one,  but  of  all 
acts.  In  a  word,  when  that  disease  is  developed 
—and  when  I  say  developed  I  mean  that  its  pro- 
gression has  gone  so  far  as  to  be  recognized 
by  friends  and  associates — ^I  might  Just  as  rea- 
sonably say  that  a  man  could  run  without  two 
legs  as  to  say  that  a  man  suffering  from  senile 
dementia  is  capable  of  the  transaction  of  busi* 
ness." 

Dr.  Beeves  was  also  asked:  "Suppose  a  man 
of  the  age  of  seventy-seven,  in  the  month  of 
August,  1880,  and  who  during  the  month  of 
Mav,  1880,  had  lost  a  favorite  son  by  death, 
and  who,  in  the  years  1875  and  1876,  had  been 
a  capable  and  active  man,  and  whose  mem- 
ory in  the  month  of  June,  1880,  was  discov* 
ered  to  be  considerably  impaired,  and  who 
was  in  the  habit  of  relating  past  events  to  the 
same  person  day  after  day,  without  seeming  to 
know  ne  had  related  them  at  all,  and  who,  in 
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the  month  of  August  was  sick  with  an  illness 
of  two  or  three  weeks'  duration,  and  who,  in 
that  month,  was  found  to  have  believed  him- 
self to  he  in  a  locality  different  from  that  in 
Which  he  was,  and  who,  in  the  month  of  Jan- 
nary,  1880,  had  sold  a  piece  of  valuable  real 
estate  at  a  price  which  Col.  Thomas  O'Brine 
considered,  to  say  the  least,  was  very  cheap, 
and  who,  in  Au^st,  1882,  was  found  to  have 
suffered  a  mental  deterioration  almost  to  its 
fullest  extent — what  would  be  your  diagnosis  of 
iuch  a  case,  and  what  would  be  your  opinion 
of  the  mental  capacity  of  such  a  person  on  the 
27thdayof  April,  1881? 

The  doctor  answered:  ''That  question  fills 
the  gap  I  mentioned  when  I  was  on  the  floor 
before.  It  completes  the  description  which 
leads  me  irresiBtibly  to  the  conclusion  that  the 
case  was  one  of  senile  dementia,  and  I  have 
only  to  repeat  what  I  said  before — ^that  when 
the  fact  is  established  to  me,  it  would  be  just 
as  absurd  to  think  of  a  man  running  with  one 
leg  as  to  say  he  was  capable  of  transacting 
business.." 

Q.  "Well,  with  reference  to  the  capacity  of 
such  a  person  on  the  27th  of  April,  1^1,  what 
would  you  say,  doctor?" 

The  answer  was:  'llemembering  the  rise 
and  termination  of  the  case  as  presented  in  the 
question,  there  could  be  no  other  reasonable  con- 
clusion than  at  that  date  he  was  incapable,"  etc. 

The  following  question  was  asked  of  the 
same  witness,  against  the  objection  of  the  pro- 
ponents, and  answered:  "Doctor,  snpposethat 
an  active  and  capable  man  in  the  years  1875 
and  1876,  who,  in  the  month  of  May,  1880,  was 
of  the  age  of  Feventyseven,  or  thereabouts, 
and  who  In  that  month  sustained  the  loss  of  a 
favorite  and  dutiful  son,  and  who  was  found 
in  the  month  of  June,  1880,  to  have  sustained 
a  considerable  impairment  of  memory,  and 
who,  in  that  month,  was  in  the  habit  of  relat- 
ing events  and  circumstances  connected  with 
the  past,  and  of  repeating  the  same  things  to 
the  same  person,  without  recollecting  that  he 
had  before  srated  them,  and  who,  in  the  month 
of  August,  1880,  had  suffered  from  an  illness 
of  two  or  three  weeks'  duration,  and  who, 
during  such  illness,  had  conceived  himself  to 
be  in  a  locality  different  from  that  in  which  he 
was^  and  who,  in  the  month  of  January,  1881, 
had  disposed  of  valuable  real  estate,  at  a  price 
which,  m  the  opinion  of  Col.  Thomas  O'Brine, 
was  very  cheap,  to  say  the  least,  and  who,  in 
the  month  of  August,  1882,  was  found  to  have 
suffered  an  impairment  of  mind  almost  to  its 
fullest  extent — what  would  you  say  of  the 
capability  of  such  a  person,  under  such  cir- 
cumstanccs.  of  comprehending  the  nature  and 
extent  of  liis  estate,  whether  large  or  small,  the 
subjects  of  bis  bounty,  and  the  manner  in 
which  bis  estate  bhould  be  divided  among  them, 
on  the  27lh  day  of  April,  1881? 

A.  "That  question,  I  take  it,  is  substan- 
tially the  question  I  answered  before;  and  I  re- 
peat tliat,  the  diagnosis  having  been  made,  it 
was  a  case  of  senile  dementia;  that  there  can 
be  no  judgment  without  memory,  and  that 
both  these  qualities  of  mind  are  necessary  in 
order  to  transact  business  with  a  will  power. 
I  unhesitatingly  say  that  such  a  subject  would 
be  incapable,  at  the  period  named,  of  transact- 
ing business  with  judgment  and  justice." 
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In  MeMeehen  ▼.  MeMechen.  17  W.  Va.  688,  it 
was  held  that,  when  a  medical  expert  la  umd 
to  give  his  professional  opinion  to  a  jury,  not 
upon  matters  within  his  own  knowledge^  tnift 
upon  a  hypothetical  case,  founded  upon  tba 
testimony  of  witnesses  previously  examined  In 
the  case,  the  questions  to  him  must  be  so  shaped 
as  to  give  him  no  occasion  to  mentally  draw 
his  condusiong  from  the  whole  evidence  or 
a  part  thereof,  and  from  these  conclusions  so 
drawn  express  his  opinion,  or  to  decide  as  to 
the  weight  of  evidence  or  the  credibility  of 
witnesses;  and  his  answers  must  be  such  as  not 
to  involve  any  such  conclusion  so  drawn,  or 
any  opinion  of  the  expert  as  to  the  weight  of 
the  evidence  or  the  credibility  of  the  witnesses. 
The  opinion  of  medical  experts,  founded  on 
testimony  already  in  the  case,  can  only  be 
given  on  a  hypothetical  case,  and  the  hypoth- 
esis must  be  clearly  stated,  so  that  the  jury 
may  know  with  certainty  upon  precisely  what 
state  of  assumed  facts  the  expert  bases  his 
opinion. 

In  addition  to  the  principles  announced  in 
that  case,  it  is  now  held  that,  in  putting  hypo- 
thetical questions  to  expert  witnesses,  counsel 
may  assume  the  facts  in  accordance  with  his 
theorv  of  them.  It  is  not  essential  that  he  state 
the  facts  as  they  exist,  but  the  hypothesis 
should  be  based  on  a  state  of  facta  which  the 
evidence  in  the  cause  tends  to  prove.  Onoleif 
V.  People,  83  N.  Y.  464. 

In  that  case  Folger,  Ok,  J,,  In  delivering  the 
opinion  of  the  court,  said:  "The  claim  is  that 
a  hypothetical  question  may  not  be  put  to  an 
exp!^,  unless  it  states  the  facts  as  they  exist. 
It  18  manifest,  if  this  is  the  rule,  that  in  a  trial 
where  there  is  a  dispute  as  to  the  facts,  which 
can  be  settled  only  by  the  jury,  there  would 
be  no  room  for  a  hypothetical  question.  The 
very  meaning  of  the  word  is  that  it  supposes — 
assumes— something  for  the  time  being.  Each 
side,  in  an  issue  of  fact,  has  its  theory  of  what 
is  the  true  state  of  facts,  and  assumes  that  it 
can  prove  it  to  be  so  to  tne  satisfaction  of  the 
jury,  and,  so  assuming,  shapes  hypothetical 

auestions  to  experts  accordingly;  and  such  is 
le  correct  practice.  Brickson  v.  Smith,  % 
Abb.  App.  Dec.  64;  PeopU  v.  Lake,  12  N.  Y. 
858;  Seymour  v.  FeUowe,  77  N.  Y.  178;  Quiter- 
man  v.  LiTerpool,  If.T,dkP,  Steam-Ship  Oo. 
88  N.  Y.  868." 

The  first  of  the  questions  put  to  Dr.  Reeves, 
which  the  court  permitted  to  be  answered, 
is  unobjectionable  under  the  rules  above  laid 
down.  But  both  the  others  are  oblectionable 
and  improper,  because  they  leave  the  witness 
to  weigh  the  credibility  of  Col.  Thomas 
O'Brine.  The  two  questions  put  to  Dr.  Smith 
are  open  to  the  same  objection.  The  first 
question  put  to  Dr.  Reeves,  which  the  court 
permitted  to  be  answered,  is  not  as  full  and 
complete  as  some  refused.  Nearly  all  the  ques- 
tions put  to  Dr.  Reeves  are  open  to  the  same 
objection  in  one  form  or  the  otter.  The  two 
following  hypothetical  questions  were  put  to 
Dr.  Reeves: 

''Assuming  that  a  man  seventy -seven  years 
of  age,  in  the  month  of  August,  1880,  who  had, 
in  the  month  of  May,  1880,  suffered  the  loes  of 
a  faithful  and  dutiful  son,  and  who  was  found 
in  the  month  of  August  to  be  suffenng  from 
an  illness  of  two  or  three  weeks'  duration,  and 
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who,  during  sach  illness  In  the  month  of  Au- 
gust, i^^BO,  was  found  to  be  under  delusion,  es- 
pecially as  to  locality,  and  who  was  founa  to 
oe  afflicted  with  a  mental  disorder— although 
slightly,  jyet  certainly  and  unmistakably,  u- 
footing  bis  mind — and  who,  in  the  month  of 
August,  lb82,  was  pronounced  to  hare  suffered 
an  almost  complete  loss  of  mental  power,  and 
who,  at  that  time,  was  incapable  of  transacting 
business  affairs — ^what  would  be  your  diagnosis 
of  such  a  person,  as  an  expert,  and  what  would 
be  your  opinion  of  his  mental  capacity  on  the 
27tbdayof  April,  1881?'* 

"Doctor,  assuming  the  case  of  a  man  seven- 
ty-seven  years  of  age  in  February,  1880,  and 
who  was  found  in  tne  month  of  August,  1880, 
to  be  sick  and  under  the  care  of  his  family 
physician,  and,  during  the  sickness  occurring 
in  August  of  that  year,  the  patient  supposed 
himself  to  be  in  a  place  distant  from  where  he 
actually  was,  and  who  was  found,  during  that 
sickness,  to  be  afflicted  with  a  mental  disorder, 
although  slightly,  and  who  was  found  in  Uie 
month  of  August,  1882,  to  have  sustained  an 
almost  total  loss  of  mental  power — what  would 
be  your  diagnosis  of  suchra  person's  condition, 
as  an  expert,  and  what  would  be  your  opinion, 
as  an  expert,  of  bis  mental  capacity  on  the  27th 
day  of  April,  1881  r 

These  Questions  are  proper  under  the  rules 
we  have  laid  down,  and  ought  to  have  been 
answered;  but  as  questions  were  permitted  to  be 
answered  which  were,  at  the  least,  as  favorable 
to  the  contestants  as  these,  although  they  were 
not  proper  questions,  as  we  have  seen,  yet,  as 
they  were  answered,  and  the  contestants  had 
the  benefit  of  them,  they  were  not  prejudiced 
because  the  foregoing  questions  were  not  per- 
mitted to  be  answered.  Dr.  Reeves  was  so 
positive  in  his  answer  to  the  hypothetical  ques- 
tions put  to  him,  and  his  answer  covering  the 
whole  ground,  it  was  impossible  that  the  jury 
was  confused  or  misled  by  the  refusal  to  per- 
mit the  two  i>roper  questions  to  be  answered. 

It  was  claimed  by  contestants  that  ono  evi- 
.denoe  of  the  incompetency  of  the  testator  was 
thathe  sold  the  Market  Street  house  very  cheap 
— much  too  cheap  for  a  business  man  in  posses- 
•sjon  of  all  his  faculties;  and  the .  contestants 
asked  Dr.  Caddel,  who  was  liessee  of  the  prop- 
erU,  and  who  testified  he  knew  the  value  of  it, 
"  "What  was  the  value  of  that  property  ?" 
Proponents  objected,  the  objection  was  sus- 
tained, and  the  contestants  excepted.  Mr. 
Hinehart  bad  testified  that  he  had  purchased 
.the  property  from  the  testator  at  $10,000,  and 
that  the  price  paid  was,  he  thought,  fuU  value 
for  it. 

The  witness  was  then  asked:  "Did  you  ever 
offer  Mr.  Rinehart  a  sum  of  money  for  that 
property  ?" — which  question  was  objected  to, 
and  objection  sustained.  Then  the  witness  was 
asked:  "  Did  you  ever  offer  him  $14,000  for 
it  f  Objected  to,  sustained,  and  contestants 
excepted.  Then  Rinehart  was  recalled  for 
funber  cross  examination,  and  said  he  had  an 
offer  for  the  propertv  from  Mr.  Zook,  a  mem- 
ber of  Dr.  Gadders  firm.  The  offer  was 
$10,000.  It  was  not  $14,000.  Did  not  tell 
him  be  would  not  sell  for  $14,000,  and  that  it 
was  worth  $18,000.  The  question  was  then 
asked  Dr.  Carldel,  what  Rinehart  stated  the 
property  was  worth. 
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I  do  not  think  the  court  erred  in  ref  tising  to 
permit  the  witness  to  state  what  Rinehart  said 
the  propertif  was  worth;  but  I  cannot  see  upon 
what  principle  in  the  llaw  of  evidence  Caadel 
could  not,  as  well  as  any  other  witness,  state 
what  the  property  was  worth.  It  was  shown 
that  in  January,  1881,  the  testator  sold  his 
property  some  three  months  before  the  will  was 
executed.  It  was  contended  by  the  contes* 
tants  that  it  was  sold  very  cheaply,  and  that 
this  was  an  evidence  of  tne  incapacity  of  the 
testator  at  the  time  to  transact  business.  Rine- 
hart, for  proponents,  had  testified  that  he 
thoughi  the  price  he  paid  was  its  full  value;  if 
80,  then  the  transaction  would  afford  no  evi- 
dence of  weak  intellect  on  the  part  of  the  tes- 
tator. The  evidence  of  Caadel,  offered  to 
prove  the  value  of  the  said  property,  was  com 
potent  and  relevant  testimony,  and  the  court 
erred  in  refusing  to  admit  it  But  is  this  error 
sufflcient  to  reverse  the  decree,  and  to  set  aside 
the  verdict  of  the  jury? 

This  court  said  in  6taUy.  Kinney,  26  W.Ya. 
148,  that  "To  authorize  the  reversal  of  a  judg- 
ment for  admitting  irrelevant  evidence,  not 
only  must  the  evidence  be  irrelevant,  but  it 
must  be  of  such  a  nature  that  ita  admission 
may  have  prejudiced  the  prisoner.  If  he  may 
have  been  so  prejudiced,  even  though  it  he 
doubtful  whether  in  fact  he  was  so  or  not,  that 
is  sufflcient  around  for  reversing  the  judgment. 
Souihem  Mut,  Ins.  Co.  v.  Treor,  29  Oratt  255; 
Payne  v.  (km.  81  Gratt  855." 

The  converse  of  this  proposition  is  equally 
true — that,  to  authorize  the  reversal  of  a  judg- 
ment for  refusing  to  admit  relevant  testimony, 
not  only  must  the  evidence  be  relevant,  but  it 
must  be  of  such  a  nature  that  itsnreject ion  may 
have  prejudiced  the  party  offering  it.  If  he 
may  have  been  so  prejudiced,  even  though  it 
be  doubtful  whether  in  fact  he  was  or  not,  that 
is  sufflcient  around  for  reversing  the  judgment. 
We  cannot  here  sav  that  the  rejection  of  this 
evidence  could  not  have  prejudiced  the  contes- 
tants. We  do  not  know  how  close  a  case  it 
was  in  the  minds  of  the  jury.  It  might  have 
been  so  nicely  balanced  that  it  would  have 
taken  very  little  to  turn  the  scale.  This  looks 
like  a  small  matter  on  which  to  reverse  the  de- 
cree in  the  cause  of  the  magnitude  of  this;  but 
to  lay  down  proper,  correct  and  uniform  rules 
for  the  guidance  of  the  citizen  is  of  much  more 
importance  than  the  speedy  termination  of  the 
suit,  or  saving  costs  to  the  parties. 

It  is  strange,  in  such  a  record,  involving  such 
a  variety  of  rulings,  that  it  should  have  to  be 
reversed  on  such  a  ruling*  but  it  cannot  be 
helped,  and  for  this  error  alone  the  decree  will 
have  to  be  reversed,  the  verdict  set  aside,  and 
a  new  trial  granted.  This  is  my  opinion,  but 
my  brothers  do  not  think  that  this  error,  if  one, 
is  sufflcient  to  reverse  the  decree,  because  it  was 
on  a  collateral  fact  on  which  there  was  already 
sufflcient  evidence  to  prevent  the  jury  from 
being  misled  because  the  testimony  was  re- 
fused. 

The  contestants  offered  in  evidence  an  order 
made  by  the  Circuit  Court  of  Ohio  County  on  the 
4th  day  of  October,  1882,  adjudicating  the  said 
Lewis  Lunsford  to  be  insane,  and  appointing  a 
committee  for  him,  and  the  petition  and  notice 
for  said  appointment;  but  the  court  refused  to 
admit  any  of  the  papers  except  the  notice*  and 
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M  much  of  the  order  as  adjudicated  that  said 
LuDBford  was  iusaoe,  and  appointing  a  com- 
mittee for  him.    The  contestants  excepted. 

There  appears  to  be  no  petition  for,  such  ap- 
pointment in  the  record  other  tban  the  notice 
sif^ned  by  Amanda  Y.  Foster,  by  her  attorney. 
There  is  a  netiUon  of  the  "committee"  filed, 
which  asked  the  court  to  instruct  him  as  to 
his  duties  under  said  appointment.  This,  of 
course,  was  irrelevant,  and  not  proper  evi- 
dence. The  only  reason  for  complaint  is  that 
the  court  refused  to  permit  the  whole  of 
the  order  to  go  in  evidence.  The  remaining 
part  of  said  order  relates  to  the  duties  of  the 
"committee"  with  reference  to  the  estate  of 
the  said  Lunsford,  called  forth  by  the  said  pe- 
tition of  the  committee,  and  in  answer  thereto. 
At  this  time  the  contestants  did  not  ask  that  the 
whole  record  of  the  inquisition  should  go  to  the 
ury.  Some  time  before  that  the  contestants 
dentified  an  affidavit  made  by  W.  J.  Bates, 
Jr..  and  also  what  purported  to  be  a  committee 
bond,  reciting  that  Amanda  V.  Foster  had  been 
appomted  committee  for  Lewis  Lunsford,  by 
the  Clerk  of  the  County  Court  of  Ohio  County 
— to  which  objection  was  made  and  sustained, 
and  contestants  excepted.  They  offered,  then, 
no  order  adjudicating  the  party  insane,  and  of 
course  the  court  did  not  err  in  refusing  to  per- 
mit said  papers  to  go  in  evidence.  What  was 
properly  the  record  of  the  inouisition  de  luna- 
iieo  inquirendo  was  proper  eviaence.  Rogers  v. 
Walker,  6  Pa.  871;  Eiitchtnsan  v.  fiandt,  4 
Kawle,  284;  Hippy  v.  GanL  4  Ired.  Eq.  448; 
Tauffer  v.  Skinner,  14  N.  J.  Eq.  889;  Redden 
v.  Baker,  86  Ind.  191;  W/ie^ler  v.  State,  84 
Ohio  St.  894;  Field  v.  Lvcns,  21  Ga.  447;  Hart 
v.  Deamer,  6  Wend.  497;  Willis  v.  Willie,  12  Pa. 
159. 

The  last  part  of  the  order  relating  to  the  du- 
ties of  the  *'  committee  "  is  properly  no  part  of 
the  inquisition,  and  the  court  did  not  err  in 
refusing  to  permit  it  to  be  read  in  evidence. 

It  is  insisted  that  the  court  erred  in  permit- 
tins  stenographer's  notes  to  be  read  to  the  jury. 
Almd  Caldwell  was  called  as  a  witness  for 
contestants,  and  said  he  was  counsel  in  the  case 
of  Qothom  y.  Carter^  tried  at  the  April  Term, 
1881,  of  the  Circuit  Court  of  Ohio  County. 
He  testified  that  the  testator  was  sworn  as  a 
witness  in  that  trial;  that,  when  he  was  on  the 
stand,  on  some  subjects  he  was  prettyclear, 
but  in  some  respects  was  incoherent.  "He  was 
in  old  man,  and  his  testimony  did  not  agree 
very  well  with  his  previous  conversation  with 
me;  that  made  roe  have  him  summoned  as  a 
witness.  He  would  wander  off  in  answering 
some  of  the  questions." 

On  cross  examination,  witness  said:  "  I  have 
the  stenographer's  report  of  the  testimony  in 
that  case  ana  will  produce  it.  In  this  testimo- 
ny Mr.  Lunsford  appears,  and  it  shows  he  was 
called  for  the  plaintiff  and  examined  by  my- 
self. This  is  a  report  of  all  his  testimony  given 
on  that  trial,  and  is  substantially  accurate. 
Captain  Mathews,  who  made  this  report,  was 
the  official  stenographer  of  the  court,  but  not 
sworn  as  such,  I  learn."  Thereupon  counsel 
forprophonents  offered  to  read  said  testimony 
of  Lewis  Lunsford  to  the  jurjr,  to  which  con- 
testants objected,  and  the  obioction  was  over- 
ruled, the  testimony  read,  and  contestants  ex- 
cepted.   This,  certainly,  would  not  be  proper 
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evidence  in  chief.  Miener  v.  Darling^  44 
Mich.  488;  P»mle  v.  Sligh,  48  Mich.  64;  Lip^- 
comb  V.  Lyon,  19  Neb.  611. 

The  notes  are  not  of  that  character  properly 
authenticated  to  make  them  admissible  as  sub- 
stantive, independent  testimony;  but  they  were 
offered  to  contradict  the  evidence  of  Ciddwell, 
who  had  sworn  that  thev  were  substantially 
correct.  Caldwell  had  characterized  the  evi- 
deuce  as  wandering  and  incoherent,  and  as  evi- 
dence tending  to  contradict  him  they  were  ad- 
missible. 

It  is  also  alleged  as  error  that  the  court  ad- 
mitted to  be  read  in  evidence  a  will  that  the 
testator  had  executed  in  1879.  It  is  not  ques- 
tioned in  the  case  that  the  testator  was  nillr 
competent  to  execute  a  will  in  1879.  This  will 
was  clearly  admissible,  on  the  question  of  capac- 
ity to  execute  the  will  in  question,  because  it  is 
similar  in  its  provifdons,  and  tends  to  show  a 
steady  and  fixed  purpose  as  to  the  manner  in 
which  the  testator  intended  to  dispose  of  his 

Sroperty.  The  same  may  be  said  of  another 
raft  of  a  wiU  not  executed,  which  was  proved 
to  have  been  dictated  by  the  testator,  it  was 
also  objected  that  certain  questions  were  asked 
of  the  committee  as  to  the  dates  at  which  the 
testator  acquired  a  certificate  of  deposit  and 
certain  stock,  which  questions  were  answered 
by  the  witness,  after  lookine  at  the  indorse- 
ments on  the  papers  themselves.  The  testi* 
mony  on  the  question  of  capacity  was  admissi- 
ble, as  tending  to  show  business  transactions, 
at  the  respective  dates,  by  the  testator. 

In  January,  1882,  the  testator  had  bought  a 
suit  of  clothes  of  R.  L.  Prall;  the  cutter  took 
his  measure,  and  had  certain  conversation  with 
him;  acted  another  customers;  left  strict  orders 
about  how  be  wanted  the  pockets  made.  Wit- 
ness was  asked  the  question:  "From  what 
took  place  at  the  time  the  clothes  were  ordered, 
the  conversation  you  had  with  Mr.  Lunsford, 
and  what  took  place  at  the  time — ^what  is  your 
opinion  as  to  his  mental  condition  then  T*  Ob- 
jections by  contestants;  overruled,  and  excep- 
tion. The  witness  answered:  "I  didnH  see 
anything  the  matter  with  the  gentleman  at  all, 
whatever,  in  any  way." 

The  rule- in  our  State  Is:  *'  The  opinions  of 
witnesses  not  experts  are  entitled  to  little  or  no 
regard,  unless  they  are  supported  by  good  rea- 
sons, founded  on  facts  which  warrant  them; ' 
but  if  the  reasons  and  facts  upon  which  they 
are  founded  are  frivolous,  the  opinions  of  such 
witnesses  are  worth  but  little  or  nothing.** 

The  evidence  is  admissible,  and  it  is  for  the 
court  or  jury,  under  the  circumstances,  to  give 
the  opinions  such  weight  as  they  think  they 
shoula  receive.  For  the  same  reason  the  court 
did  not  err  in  admitting  the  testimony  of  Jo- 
seph F.  Paull.  A  numlier  of  other  exceptions 
were  saved  as  to  rulings  on  the  admission  or 
rejection  of  evidence:  but  we  have  noticed  all 
ar^ed  by  the  learned  counsel  in  their  elaborate 
brief,  and  have  examined  the  record  closely, 
and  we  think  no  errors  in  this  regard  were 
committed  in  said  rulings. 

It  is  insisted  that  the  court  erroneously  in- 
structed the  jury  for  the  proponents.  The  in- 
structions so  given,  at  the  instance  of  pro- 
ponents, were  as  follows: 

"(1)  The  evidence  of  witnesses  who  were 
present  at  the  execution  of  the  wHI  Is  entitled 
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to  pecniiar  weight;  and  especially  is  this  the 
case  with  attesting  witnesses. 

"  (2)  It  requires  less  capacity  to  make  a  will 
than  it  does  to  make  a  deed. 

*'  (8)  Old  age  is  not  of  itself  sufficient  eyi- 
dence  of  incapacity  to  make  a  wQL 

"  (4)  The  time  to  be  looked  to  by  the  Jury, 
in  determining  the  competency  of  the  testator 
to  make  a  wul,  is  the  time  when  the  will  was 
executed. 

"  (5)  It  is  not  necessary  that  a  person  should 
possess  the  highest  qualities  of  mind  in  order 
to  make  a  wSl,  nor  that  he  should  have  the 
same  strength  of  mind  which  he  may  formerly 
have  had.  The  mind  may  be  in  some  degree 
debilitated,  the  memory  may  be  enfeebled, 
the  understanding  may  be  w^,  the  character 
may  be  eccentric,  and  be  may  even  want  capac- 
ity to  transact  man^  of  the  ordinary  business 
affairs  of  life;  but  it  is  sufficient  if  he  under- 
stand tbe  nature  of  the  business  in  which  he  is 
enguged,  has  a  recollection  of  the  property 
which  he  means  to  dispose  of,  the  objects  of 
bis  bounty,  and  the  manner  in  which  he  wishes 
to  distribute  it  among  them. 

"(6)  In  order  to  make  a  valid  wDl,  it  is  not 
necessary  that  the  testator  should  name  all  his 
children  in  it,  or  give  all  of  them  a  portion 
of  his  estate.  If  be  was  mentally  capable  of 
understanding  the  d1s))osition  which  he  was 
making  of  his  property,  and  acted  freely,  it 
>^as  immaterial  to  whom  he  gives  his  property 
—whether  all  to  one,  or  some,  of  his  children, 
or  to  strangers.  If  he  has  a  disposing  mind 
;ind  memory,  he  has  a  right  to  do  as  he  pleases 
with  his  properly. 

"(7)  Alihougb  the  testator  may,  perhaps, 
have  been  influenced  by  feel  in  <^  of  resentment 
or  dislike  to  one  or  more  of  his  children,  and 
by  feelings  of  affection  and  attachment  towards 
others,  and  though  those  feelings  may  have  in- 
fluenced him  to  give  his  whole  estate  to  the  one 
part,  and  little  or  nothine  to  the  others,  this 
b  not  sufficient  to  make  the  will  invalid. 

''(8)  If  the  provisions  of  the  will  werein- 
duce;d  by  the  extreme  kindness  and  attention 
to  the  testator  on  the  part  of  the  prindpal  dev- 
isees, that  will  not  constitute  undue  influence 
which  will  invalidate  the  will.*' 

These  instructions  propounded  tbe  law  cor- 
rectly, and  have  been  expressly  approved  by 
this  court  in  Jarrett  v.  Jarrett,  11  W.  Va. 
584,  and  NicbolatY.  Kenhner,  20  W.  Va.  251, 
except  the  fifth  one,  which,  to  be  accurate, 
instead  of  using  the  language,  "If  he  under- 
stand the  nature  of  the  business  in  which  he  is 
engaged,"  etc.,  should  read:  "It  is  sufficient  if 
he  possess  mind  enough  to  understand/'  etc.  It 
would  be  bard  to  prove  that  a  testator,  of  whose 
competency  there  was  no  question,  recollected 
all  his  property,  etc. — that  is,  made  no  mis- 
take. 

The  court,  at  the  instance  of  the  contestants, 
gave  the  following  instructions,  to  which  there 
were  no  objections  by  the  proponents: 

"The  opinions  of  witnesses  not  experts  are 
entitled  to  little  or  no  regard,  unless  tiiey  are 
supported  by  good  reasons,  founded  on  facts 
which  warrant  the  opinion  that  the  testator 
was  capable  of  understanding  the  nature  of  his 
business  in  which  he  was  engaged  when  he 
made  his  will,  recollected  his  property  he  meant 
to  dispose  of  thereby,  as  well  as  the  objects  of 
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his  bounty,  and  the  manner  in  which  it  is  to  be 
distributed  among  them. 

"  That,  before  the  jury  can  find  a  verdict  in 
favor  of  the  proponents,  they  must  believe  from 
the  evidence  that  Lewis  Lunsford.  on  the  27th 
day  of  April,  1881,  had  the  active  power  of 
mind  and  memory  sufficient  to  collect  and  re- 
tain the  elements  of  the  business  in  which  he 
was  engaged  when  making  his  said  will,  for  a 
sufficient  time  to  perceive  their  obvious  rela* 
tions  to  each  other. 

'*  That  unless  the  Jury  believe  from  the  evi- 
dence that  tbe  testator  acted  freely  and  of  his 
own  will,  and  understood  the  nature  of  the 
business  in  which  he  was  engaged  in  making 
his  will,  and  had  a  recollection  of  the  property 
thereby  disposed  of,  as  well,  too,  of  the  objects 
of  his  bounty,  and  understood  the  manner  of 
the  distribution  of  his  property  hy  tbe  will, 
they  must  find  a  verdict  in  favor  of  the  con* 
testanta. 

"Tbe court  instructs  the  jury  that  the  evi« 
dence  of  physicians,  especially  those  who  at- 
tended the  testator  and. were  with  him  during 
the  time  it  is  charged  he  was  of  unsound  mind, 
is  entitled  to  great  weight. 

"  The  court  instructs  the  jury  that  the  con- 
dition of  the  testator's  mind,  l)otb  before  and 
after  the  execution  of  .the  purported  will,  is 
proper  to  be  considered  in  aetermining  what 
was  his  mental  condition  at  the  time  the  pur- 
ported will  was  executed." 

The  following  instructions  were  asked  by 
contestants,  objected  to,  and  refused,  and  con- 
testants excepted.  We  will  dispose  of  them 
seriatim: 

**  The  court  instructs  the  jury  that,  in  con- 
sidering the  testimony,  the  evidence  of  Dr.  W. 
J.  Bates,  Jr.,  the  physician  who  attended  the 
testator  and  was  his  fsniUy  physician,  is  en- 
titled to  great  weight.  This  instruction  was 
properly  refused.  It  was  in  effect  askine  the 
court  to  tell  the  jury  that  Dr.  Bates'  evidence 
was  entitled  to  great  weight  The  court  had 
already,  at  the  instance  of  the  contestants,  in- 
structed tbe  jury  correctly — and  it  was  as  far  in 
that  line  as  it  was  proper  to  go^"  that  tbe 
evidence  of  physicians,  especisniy  those  who 
attend^l  the  testator  and  were  with  him  during 
the  time  it  is  charged  he  was  of  unsound  mind, 
is  entitled  to  great  weight** 

Tbe  second  refused  instruction  had  before 
been  substantially  given.  The  fourth  asked 
the  court  to  instruct  tbe  jury  "  that  it  is  proper 
to  consider  the  condition  of  the  mind  and  mem- 
ory of  tbe  testator,  both  before  and  after  the 
date  of  the  wHl  in  question,  in  determining  the 
question  of  the  testator's  capacity  to  make 
said  will."  This  instruction  had  already  been 
substantially  given,  and  the  court  is  not  bound 
to  repeat  its  instruction. 

The  next  refused  instruction  was :  "  The 
court  instructs  the  jury  that  the  opinion  of 
witnesses  not  experts  are  entitled  to  little  or 
no  regard,  if  the  facts  on  which  such  opinions 
are  professed  to  be  founded  do  not  warrant  the 
opinion  that  an  old  man,  in  whom  the  dis- 
ease of  senile  dementia  was  developed,  several 
months  before  the  date  of  the  will,  to  ihe  degree 
that  his  family  physician  noticed  it,  was,  at  the 
date  of  said  will,  not  so  affiicted  by  said  disease 
but  that  he  was  able  to  under; ^and  the  nature  of 
the  business  in  which  he  was  ('^ngaged  in  mak- 
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Inehfs  will,  to  recollect  his^propertj,  and  the 
fubjects  of  hifl  bount^r.  and  the  maoDer  of  its 
dlBtribution  by  the  will  among  such  subjects." 

The  instruction  was  properly  refused,  be- 
cause of  at  least  three  fatal  objections:  firti^  it 
is  confused;  second^  it  refers  to  a  disease  l^  a 
tedinical  name  that  the  jury  is  not  supposed  to 
understand;  and  third,  it  assumes  a  number  of 
facts  to  have  been  proved  to  the  jury. 

The  next  instruction  is:  *'The  court  in- 
structs the  jury  that  the  law  presumes  that  the 
testator,  Lewis  Lunsford,  was  not  capable  of 
making  a  will,  and  the  burden  is  on  the  pro- 
ponents to  show,  by  competent  testimony,  th&t 
at  the  date  of  his  will,  the  said  Lewis  Lunsford 
understood  the  natiure  of  the  business  in  which 
he  was  encaged,  recollected  his  property  dis- 
posed of  thereby,  the  objects  of  his  bounty, 
the  number  of  them,  the  advancements  he 
claims  thereby  to  have  made  to  them,  and  the 
manner  in  which  he  wisbed  to  distribute  his 
property." 

This  instruction.  In  the  terms  in  which  It 
was  asked,  was  properly  refused,  because  it 
would  be  sufficient  "if  he  possessed  mind 
enoueh  to  understand,"  etc.  It  is  not  neces- 
sary for  the  proponents  to  prove  that  a  testator 
actually  understood  and  recollected  all  these 
things;  if  he  was  mentally  capable  of  doing  so, 
it  is  sufficient. 

The  next  instruction  is:  "The  court  instructs 
the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  said  Lewis  Lunsford  was  affect- 
ed with  a  mental  disorder  known  as  *  senile  de- 
mentia,' during  the  month  of  August,  1880, 
then  they  should  consider  the  nature,  progress, 
effect  and  termination  of  such  disorder — as 
shown  by  the  testimony — as  bearing  upon  the 
mental  capacity  of  Lewis  Lunsford  on  the  27th 
of  April,  1881,  to  make,  execute  and  acknowl- 
edge the  alleged  will  as  his  free  and  voluntary 
act." 

This  intrucdon  was  properly  refused, because 
it  proposes  to  place  the  jury  in  the  place  of 
medical  experts  to  trace  the  progress  of  a  dis- 
ease of  which  they  are  supposea  to  know  noth- 
ing, and  because  the  instruction  assumes  that 
the  testimony  "  shows  the  nature,  progress,  ef- 
fect and  termination  of  senile  dementia." 

The  court  was  also  asked  to  instruct  the  jury 
"  that,  whilst  it  may  be  true  that  an  enfeebled 
old  man,  whose  mmd  has  to  some  degree  be- 
come debilitated  and  memory  enfeebled  and  un- 
derstanding weakened,  may  sometimes  have 
sufficient  capacity  to  make  a  will,  yet  if  the 
jury  believes,  from  the  evidence  in  this  case, 
that  the  testator  was,  several  months  previous  to 
the  date  of  his  will,  afflicted  with  a  disease 
which  then  materially  affected  his  mind  and 
memory,  and  which  progressed  in  its  effects 
upon  the  mind  to  Uie  date  of  the  wHI,  and  con- 
tinued to  process  for  sixteen  months  after- 
wards, when,  because  thereof,  the  testator  was 
mentally  unable  to  transact  business,  then  they 
shoidd  weigh  the  testimony  tending  to  show 
mental  capacity  witb  great  care,  ana  be  satis- 
fled  that  it  was  sufUcicnt  to  overcome  the 
doubts  of  the  testator's  capacity,  existing  both 
by  reason  of  said  disease,  as  \^  ell  as  by  reason 

01  the  presumption  of  incapacity  which  the  law 
fixes." 

The  court  properly  refused  to  give  this  in- 
struction. 
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It  must  always  be  remembered  that  the  time 
to  be  looked  to  for  the  testator's  capacity  is  the 
time  when  the  will  was  executecL  The  evi- 
dence might  be  so  clear  to  the  minds  of  the 
jury ,  that  at  that  time  the  testator  was  compe- 
tent, as  to  leave  no  doubt  whatever  in  their 
minds,  even  though  they  might  believe  from 
the  evidence  that  previous  to  the  execution  of 
the  will  the  testator  was  afflicted  with  a  disease 
which  materially  affected  his  mind  and  mem- 
ory, and  which  progressed  in  its  effects  upon 
his  mind  to  the  date  of  the  will,  and  for  six- 
teen months  afterwards,  when,  because  of  said 
disease,  the  testator  was  mentally  incapacitated 
to  transact  business;  yet  the  instruction  as- 
sumes that  this  evidence  raised  a  doubt  in  the 
minds  of  the  jury  that  he  was  competent  when 
the  will  was  executed. 

The  court  was  also  asked  to  instruct  the  luiy 
"  that  they  must  take  into  consideration  all  the 
evidence  tending  to  show .  that  the  said  Lewis 
Lunsford  was  induced  to  make  the  alleged  will 
in  controvert  by  the  direction,  suggestion  or 
persuasion  of  any  other  person  or  persons;  and 
if  the  jury  believe,  from  the  evidence,  that  any 
undue  influence  was  used  to  induce  the  said 
Lewis  Lunsford  to  make  the  will  in  question, 
they  wiU  take  into  consideration  the  person  or 
persons  exercising  such  undue  influence,  if  they 
believe,  from  the  evidence,  that  any  such  was 
exercised,  together  with  the  relation  of  the  per- 
son or  persons  alleged  to  have  exercised  any 
undue  influence." 

This  instruction  was  properly  refused.  To 
authorize  an  instruction  it  must  be  relevant. 
There  must  be  some  evidence  tending  to  prove 
the  facts  upon  which  the  instruction  is  based. 
Here  is  no  evidence  tending  to  prove  undue  or 
other  influence  exerted  by  anyone  on  the  testa- 
tor to  induce  him  to  make  the  will  in  question. 

The  last  instruction  asked  by  contestants, 
and  refused,  singles  out  the  family  physician, 
and  asks  that  the  jury  be  instructed  that  his 
evidence  is  entitled  to  great  weight  For  rea- 
sons already  stated,  the  instraction  was  prop- 
erly refused.  We  have  thus  gone  over  eve^ 
instruction  asked,  given  and  refused,  and  it  is 
quite  evident  some  would  have  bc«n  proper 
with  slight  modiflcations;  but  the  court  was 
not  bound  to  modify  them. 

It  was  assigned  as  error  that  the  court  de- 
clined to  submit  the  following  questions  to  the 
jury,  to  bo  answered  by  it:  "(1)  Was  the  late 
Lewis  Lunsford,  in  August,  1880,  suffering 
from  a  disease  known  as '  senile  dementiaf 
(2)  If  so,  is  that  disease  curable?  (8)  Had  the 
disease  so  far  progressed  in  August,  1882,  as  to 
render  him  (Lewis  Lunsford)  imbecile,  tmd  in- 
capable of  transacting  business?  (4)  Does  a 
person  suffering  from  such  disease  have  any 
lucid  intervals?*' 

Section  5  of  chapter  181  of  the  Code  pro- 
vides that,  "  Upon  the  trial  of  any  issue  or  is- 
sues to  a  jury,  whether  under  this  section  or 
not,  the  court  may,  on  motion  of  any  party,  di- 
rect the  jury,  in  addition  to  rendering  a  general 
verdict,  to  render  separate  verdicts  upon  any 
one  or  more  of  the  issues,  or  to  flnd  in  writing 
upon  particular  questions  of  fact,  to  be  stated 
in  wnting.  The  action  of  the  court  upon  such 
motion  shall  be  subject  to  review  as  in  other 
cases.  Where  any  such  separate  verdict  or 
special  finding  shall  be  inconsistent  with  the 
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general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  ac- 
cordingly." 

This  is  the  first  time  the  court  has  been  called 
upon  to  construe  this  statute.  A  number  of  west- 
ern States  have  similar  statutes  which  have  re- 
ceived construction.  None  of  them  are  pre- 
cisely like  ours.  AtcJawn  etc,  R,  Go,  v.  Camp- 
hell,  16  Ean.  200;  Dubois  v.  Ccmpau,  28  Mich. 
$04;  Toledo  d  J^.  R.  Co.  v.  Qoddard,  26  Ind. 
Ib5;  Banner  Tobacco  Co.  v.  Jenison,  48  Mich. 
469;  Dickerson  v.  Dickerson,  60  Mich.  87;  Eb- 
^rhardt  v.  Sanger,  61  Wis.  72. 

In  Dubois  V.  Campau,  28  Mich.  804,  Gamp- 
bell,  J,,  speaking  for  the  court,  said:  "The 
questions  to  be  separately  submitted  to  the  jury 
are  required  to  be  'particular  questions  of  fact' 
(2  Comp.  Laws,  g  o026),  and  these,  as  we  have 
held,  should  be  such  as  to  involve  legal  conse- 
quences.    Orane  y.  Beeder,  25  Mich.  308. 

''We  think  such  a  question  as  that  which  was 
put  here  could  not  be  fairly  called  a  particular 
(question  of  fact,  and  it  is  difQcult  to  imagine 
any  answer  that  could  have  any  controlling 
force  in  reaching  a  conclusion." 

The  action  was  ejectment,  and  the  question 
the  court  declined  to  put  to  the  jury  was:  "By 
what  acts  did  Joseph  Campau  claim  to  hold 
possession  adversely  to  the  plaintifFsf' 

In  Tobacco  Company  v.  Jenison,  Cooley,  J,, 
for  the  coUIrt,  saia:  "  All  the  questions  which 
remain  unanswered  might  also  have  been  ex- 
cluded, for  none  of  them  were  conclusive." 
We  have  no  doubt  the  submitting  to  the  jury, 
under  the  statute,  of  "  particular  questions  of 
fact "  is  within  the  discretion  of  the  trial  court, 
which  discretion  is  reviewable. 

The  questions  must  be  of  such  a  character 
that  the  answera  thereto,  if  contrary  to  the  gen- 
eral verdict,  would  control  the  same,  and  be 
conclusive  of  the  issue.  That  this  Is  tnie  is  ap- 
parent from  thelan/^uage  of  the  statute.  It 
declares:  V  Where  any  such  .  .  .  special  find- 
ing shall  be  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly." 

Now,  let  us  see,  according  to  these  princi- 
ples, what  would  have  been  the  effect  had  there 
Deen  a  general  verdict  in  favor  of  the  wUL  and 
the  jury  had,  at  the  same  time,  answered  the 
first  question,  "  Was  the  late  Lewis  Lunsford, 
in  August,  1880,  suffering  from  a  disease  known 
as  senile  dementia?" — "Yes;"  and  to  the  sec- 
ond question,  "Is  that  disease  curablef — 
"No;^'  and  to  the  third,  "  Had  the  disease  so 
far  progressed,  in  Aujpst,  1882,  as  to  render 
him  (Lewis  Lunsford)  mibecile  and  incapable 
of  transacting  business?"—"  Yes;"  and  to  the 
fourth  question,  "  Does  a  person  suffering  from 
such  disease  have  any  lucid  intervals?" — "No." 

If  these  questions  had  been  submitted,  and 
the  answers  found  as  indicated,  could  such 
8|pecial  findings  have  controlled  the  general  ver- 
dict in  favor  of  the  will,  and  have  required  the 
court,  on  the  special  findings,  to  enter  a  decree 
against  the  will?  It  is  very  clear  what  was  tlie 
object  of  the  contestants'  counsel  in  asking 
these  questions  to  be  submitted.  Their  theory 
is  that  if  the  testator,  in  August,  1880,  hnd 
senile  dementia,  and  that  discttse  was  incurable, 
and  it  had  so  far  progressed  that  in  two  years 
thereafter  the  testator  was  imbecile  and  inca- 
pable of  transacting  any  business,  and  that  a 
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person  suffering  from  such  disease  has  no  lucid 
mtervals,  then  it  must  inevitablv  follow  that 
oq  the  27th  day  of  April,  18sl— the  date  of  the 
will — the  testator  was  incompetent  to  make  it 
The  main  issues  were:  Was  Lewis  Lunsford, 
the  testator,  at  the  date  of  the  will,  mentally 
competent  to  make  it?  and  did  he  act  freely? 

It  will  not  do  to  sav  that  because  an  old  man 
is  suffering  from  senile  dementia  from  August, 

1880,  until  August,  1882,  at  which  time  he 
was  incompetent,  therefore  twenty  months 
before  the  latter  date,  on  the  27th  of  April, 

1881,  he  was,  as  a  legal  consequence,  incompe- 
tent to  make  a  will,  even  though  the  disease  be 
incurable  and  there  are  no  lucid  intervals. 
The  question  stiU  is.  What  was  his  mental  con- 
dition at  the  time  the  will  was  made?  At  that 
time  did  he  have  mind  suflScient  to  authorize 
him  to  execute  a  valid  will? 

Dr.  Edwards,  in  his  deposition  in  behalf  of 
the  contestants,  says:  "  Ail  old  men  who  begin 
to  go  down  hill  begin  to  have  senile  dementia 
to  a  limited  extent.  Of  course  some  retain 
their  intellect  longer  than  others." 

It  would  be  saa,  indeed,  if  all  old  men  suf- 
fering from  the  disease  of  senile  dementia  were, 
because  of  this  fact,  to  have  their  wills  set  aside 
—  their  wishes  disregarded— even  though  a  jury 
might  think  them  competent  testators.  It  was 
not  proper  to  submit  the  questions,  or  either  of 
them;  and  the  court  did  not  err  in  refu^g  to 
submit  them. 

The  court  did  not  err  in  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence,  or  because  of  misdirection  by  the 
court.  The  evidence  was  conflicting,  and  on 
well  established  principles  it  could  not  be  set 
aside  as  against  evidence. 

The  motion  for  a  new  trial  was  also  based 
upon  an  affidavit  that  the  Wheeling  Intelli- 
gencer, a  daily  newspaper  published  in  the 
City  of  Wheeling,  had  the  following  para^rraph 
published  therein  during  the  trial:  "The  Ltins- 
ford  Will  Case  still  drags  iti«  slow  length  along. 
It  will  probably  occupy  the  entire  remainder 
of  this  week.  The  general  public  opinion  is 
that  the  jury  will  sustain  the  will,  or  disagree. 
Among  ihe  witnesses  examined  yesterday  were 
Hev.  Dr.  Gunnineham,  Attomey-Gteneral  Cald- 
well, Hon.  Daniel  Lamb,  and  Jolm  O.  Pendle- 
ton." ' '  And  affiant  further  says  that  said  daily 
newspaperhas  a  large  circulation  in  and  through 
said  city,  and  is  very  generally  read  by  the  peo> 
pie  of  said  city,  as  he  believes." 

Here  is  no  evidence  that  any  member  of  the 
jury  read  said  paragraph;  and  if  they  had, 
that  would  not  be  sufficient  to  set  aside  the  ver- 
dict. If  the  fact  was  as  therein  stated  as  to 
the  "  public  opinion  "  on  the  case,  the  members 
of  the  jury,  who  are  not  required  to  be,  and 
were  not,  kept  together,  could  have  heard  the 
matter  talked  of  without  themselves  being  cul- 
pable. If  verdicts  could  be  set  aside  on  such 
grounds,  suits  would  be  interminable.  The 
crart  did  not  err  in  refusing  to  set  aside  the 
verdict  on  this  ground. 

It  is  insisted  that  the  court  erred  in  not  giv- 
ing a  Qonstruction  of  said  will,  as  such  con- 
struction was  asked  in  the  biU.  This  mattei 
in  tho  bill  may  be  regarded  as  mere  surplusage, 
as  i!  could  not  be  ^ined  in  a  bill  for  an  issue 
dei\savit  vel  nan.     When  a  final  decree  is  pro- 


Wb8t  Vibsixia  Sdtbeu  Coubt  or  Amuu. 


Dec.. 


BOiniced  in  favorof  «  will,  on  tbo  verdict  of  ■ 
]iii7  reodered  on  ui  iMoe  d»t»av(t  wl  tum, 
tba  functloiiB  of  tbe  suit  are  exhausted,  and 
the  bill  aboidd  be  dismlHued.  In  sucb  auit  the 
GonHtruction  of  the  will  cannot  be  involved. 
OoaJtor  V.  Bryan,  IGratt  18:  iteuwrv.  VharA, 
21  W.  Ya.  S3;  Goueh  v.  BatiAam.  27  W.  Va.  796. 

I7i«  decree  it  nfflrmed. 

Or«eii.  Snyder  and  Woods.  JJ.,  con- 
Oirred. 


BENWOOD  mON  WORKS  tt  oL,  Ffffi.  i 


...W.  Va... 


*L Ptiblie nMk  VhethertlieiiseforwIifOh  prop- 
erty 1«  toufrbt  to  be  taken  under  the  eserolm  of 
emlnant  domain  la  public  or  prlcaCe  Is  a  ladlcliil 
queetlon.  subject  lo  review  by  theappellate  court. 

t.  Evidence  Uiat  all  who  wish  lo  avail  tbemselvee 
at  the  propoeed  twitch,  brsnoh  road  or  lateral 
work  can  do  so,  ia  not  vuffldeat  to  show  that  the 
tiae  or  the  work  will  be  tor  the  benefit  of  the 

>.  The  property  ofrailroad  oorporKttona, 

so  far  aa  oonoema  the  ownenfalp  thereof,  and  the 
proflt  or  gala  to  be  made  from  their  u«e,  la  to  all 
InteDts  and  purposes  private  property,  although 
apphed  to  a  lue  hi  which  the  putUo  have  an  ln> 

4.Propertj'  fbr  private  pnrpoeae.  Astar 
as  the  publio  ia  oonoemed.  when  what  railroad 
oorporMloiu  oeed  la  for  "publio  use."  they  have 
■Head  notes  by  JOBtrsoH,  P. 


Om  right  to  invoke  tbe  exerolM  of  eminent 
domBhi;bnt,tnBofiuasthRtwldohooneenstl>eDa 
aa  to  their  private  Intereeta.  UMir  prollia  and 
■ataM  are  ooneemed,  tber  atand  aa  Indlvldoak,  or 
meretj  as  private  oorperaUona.  In  whloh  the 
pnbllclias  no  oonoem,  ai  '  ~ 


braooh  reader 

aaoufaotocT,  i 

ttansportlnff  freight  tc 

over  petitioner^  road— haU.'  the  use  to 

Wd  waa  to  be  subjected  waa  a  private,  not  e 

>^Uio,uae." 

(DeoemlwrlS,  188tD 

ERBOB  to  the  Harsball  Ooontr  Circuit 
Court,  to  review  a  judgment  for  plaiotiff 
Id  condemnation  proceeainEa.     Beeeriai. 

The  facta  are  fuUv  stated  In  the  opioion. 

Memri.  Caldwell  *  Cnldwell.  for  the 
BetiwoodlroQ  WorkB,  plaintiff  in  error: 

It  mufit  appear  that  tbe  railroad  is  one  wbicb 
the  general  public  maj  oot  on);  use,  but  vhich 
the  geaeral  public  baa  use  for;  which  not 
ODljthesmallpart  of  ibe  public  which  haa  busi- 
ness with  the  private  corporation  has  use  for, 
but  the  geoeral  public 

2  Kent,  Com.  p.  840;  Oitwtiu  Sac.  A  Fjian 
Am.  v.  Topeka,  87  U.  S.  20  Wall,  t'a,  658  (83 
L.  ed.  461):  CWs  m.  LaGraiige.  118  U.  8.  1  (3S 
L.  ed.  «W)!  VaiUg  Oity  Sa't  Oo.  v.  ftwwn,  7 
W.  Ta.  196;  YarrieT  v.  iforttn,  31 W.  Va.  635. 
666. 

If  tlie  legislative  enactment  that  prcperlj 
might  be  condemned  for  branch  raitniads  and 
lateral  woi^  could  be  construed  to  mean  that 
land  might  be  condemned  for  such  awiiches  aa 


Nont.— iUmtnent  domain;  pouw  of. 


mebeioDSS  ti 

u.  R.  BU  or  L.  eiTwisir 

Legislation  Id  the  Bzeroiae  of  eminent  domain  Is 
not  umltad  If  the ' """      -  -    ■  ■     - 


...   rDJependantgovl 

■overoigntr.   U.S.  v.  Jonee,  UD 


•Uen.   Beoombev.lUwaukee*St.P.aoo. 
8. »  WaU.  108  (»  L.  ed.  BTI. 

Tba  control  of  the  right  reela  with  the  Legtsla- 
tDie,  and  the  puttUe  oeeessit;  tor  Its  exerdae  b  ei- 
olnalvBlr  lor  Its  asoertalnment.  Reee'  A]  ~  ' 
11  Cent  Kep.  U3:  Bavannah  v.  Hanoook, 
-      -8,n«(r  ■'■"■■ •-'■  •  "  "-  - 


"-  (•  App.  (Pa.) 

„ _-.^ — „  .. ook,  8  Weat. 


tBep.Ul 
entltlatc 


To 

JpEerviN  (iT  r^M  throucA  onanfa. 
The  Sovereign,  In  exereWng  the  rlglit  I 


le  Buoh  hinda  as  it  m 


ttie  power  cannot  ei 

iry  and  uaiial 

BOU<   ■      - 


tate,  under  oertaJn 


•zerciae,  an  canferred. 
Bep.  UG,  IDl  N.  r.  \m. 

Pduwt  to  exerclK  rfgM  maia  be  dalsoafed. 
This  power  ma;  lie  delegated  to  individuals  and 
their  aasoclatee  (Crittenden  v.  WilaoD,  S  Oow.  10^ 
A*  Kerr,  a  Barti.  luQleekman  v.  Barren  ft  B.  U. 
Co.  3  Paige,  IB;  Tide-Wnter  Canal  Co.  v.  Archer,  0 
Gib  &  jTln:  Bmeaton  v.  Martin.  57  Wla.  861:  Phlla- 


a  hi  tbe 


The  M«  MUit  1m  pubMa. 

Tbe  nn  to  the  publio  n 

munltr  but  not  neoessaillr  every  perso ..  _ 

oommunltr,  nor  ahouM  ever;  individual  have  an 
equal  Interest;  that  some  peraons  wtll  be  beoeflted 
above  otheia  does  not  derive  tin  ImprevemeDl 
of  Its  pubUe  chataotar.  HoQuUleD  v.  IIMtoo.  « 
Ohio  at.  VA. 

The  Legislature  del 

number  of  people  to  be  beoeflted  li 

etltute  the  use  a  pablio  ooe.    AldrldsB  ..f-^-^- 

b^  C.  ft  D.  R.  Co.  I  Stew.  *  P.  IK. 

Ihe  agents  who  aeoomplWi  the  objeols  do  not 
determine  the  public  oliaracter  of  tbe  nee,  but  the 
taot  tliat  the  publio  may  use  aod  that  the  Improve- 
ment ma;  be  uaeful  to  the  publio.  WUI;aid  v. 
UamlltoD,  7  Ohio,  pt.  It,  111. 

BDlargementof  gronods  for  greater  taoUitMs  In 
handling  U-afflo  la  for  a  nubile  use.  RaSiatenIr 
land  bTT.  H.  Co.  4  Cent.  Rep.  Gil,  IIB  N.  T.  ISL 

Waterworks  for  a  parUoular  town  are  for  the 
publle  use.   Wa;land  v.  MIddkeez  Co.  4  Orav.  aXL 

Drains  and  dltohesforreolamaUoa  of  overflowed 
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tlieae  In  tbe  cue  at  Bar,  then  mch  leelslatiTe 
«Da(iinet)t  l8  UDConstltutionai  and  votdT 

Sleodgood  v.  Mahavik  ±  H.  B.  Oo.  18  Wend. 
M;  WUcinian  t.  i«tind.  87  D.  B.  3  Pet.  627  (7 
Ih  ed.  M9):  CMa  t.  £a  (?ranf«,  118  U.  B.  6  (38 
L.  ed.  — 


The  law  does  not  contemplate  that  whan  tbe 
petitioner  la  brought  within  tbe  proviaons  of 
the  statute,  the  right  o(  condemnation  can  be 
defeated  bj  wmply  showing.  In  the  opinionH  of 
wltnetef^  who  have  no  interest  in  or  cooDec- 
tk>a  with  thn  objects  of  the  proceeding,  that 
the  land  sought  to  be  condemned  is  not  neces- 
MIT  for  the  purpose  stated. 

SmUh  y.  OAiaigo  AW.l.R.  Co.  105  BL  512, 
S19. 

It  Is  not  necessary  to  prove  In  a  particular 
case  the  necessity  of  occupying  the  portio- 
ular  land  sought. 

£W  Biter  A  B.  B.  Qo.  t,  Fidd,  87  Cal.  420. 

"The  compsnv  was  organized  under  a  valid 
cbnTter  and  is  shown  to  have  done  corporate 
acts  undtr  It.    1'liat  was  sutflcient  to  establish 


'.  ChUago  AB.  B. 


purpose  is  a  legislative  declarauon  of  the  public 
ne'e^lly  for  toe  road. 

Powert  T.  Hatelton  &  L.  B  Oo.  83  Ohio  St. 
486.  See  also  W.  Va.  Trantp.  Co.  t.  Vokanie 
Ofl  <6  Qxri  Cfe  B  W.  Vb.  882. 


The  extent  of  the  probable  use  by  tbe  pablia 
Is  not  material. 

Letoi*  T.  WiuAiTiffton,  S  Oratt.  360.  BeeRtrb 
n«r  T.  Martin,  21  W.  Va.  604,  665;  m  Jfeu 
Tork.  L.  AW.  B.  Co.  90  N.  Y.  18,  34;  Bona- 
parte  v.  Camdm  A  A.  R.  Co.  Baldw.  C.  C.  2l»t 
Natiojud  Doekt  R.  Co.  t.  Ctntral  B.  Oo.  B2  N. 
J.  £q.  76fi;  DietrieA  v.  Murdoek.  42  Ho.  384; 
Clarke  t.  Blaekmar.  47  N.  T.  150;  Chicago 
Dork  A  Canal  Go.  v.  Oarrity,  1  West.  Rep.  B70, 
115  HI.  168,  167;  TruetdaU  v.  Peona  Orapt 
Sugar  Go.  101  III.  561 ;  MiUt  t.  Parlin,  106  III.  60. 

Whether  tbe  motlTe  of  tbe  corporatora  is 
privtite  conveoience,  and  whether  the  actual 
use  is  likely  to  be  general,  are  of  no  more  im- 

Krtance  than  are  tbe  like  coDsiderationa  in  tbe 
,iing  out  of  what  are  called  private  roads.  It 
is 'the  right  which  characterizes  tbe  enterprise, 
end  that  is  public. 

HatioTial  Dock*  B  Oo.  t.  Central  B.  Co.  St 
K.  J.  Eq.  766.  See  also  iVm  Central  Ooal  Og. 
T.  George's  Oreek  Coal  A  Iron  Co.  87  Hd.  C63. 

JohnaoB,  P.,  delivered  the  opinion  of  tbtt 
court: 
This  Is  a  condem nation  npceeding.    Tbe 

plainiiSIs  adomestic  corporation,  lncorponiti?d 
by  chapter  64  of  the  Acta  of  tbe  Extra  Scsaioa 
of  the  Ledslature  of  1tl68,  and  Its  name  tbea 
was  The  Pan  Handle  Railroad  Company,  and 
was  Incorporated  ''for  the  pnrpose  of  construct- 
ing ft  railroad  from  Holliday's  Cove  Railroad, 
In  Brooke  County,  to  the  Town  of  Wcllsburg, 
and  thence  to  the  City_  of  Wheeling." 

By  the  second  section  ^  was  declared  that 
said  company  should  "be  subject  to  all  the 
provisions,  and  entitled  to  all  tbe  benefits,  now 
conferred  by  law  udod  internal  improvement 
companies  .  .  .  anaeepecially  totheproviaioiu 


West  Vibqinia  Scfrbub  Codbt  of  Apfeai^. 


of  cbaptCTS  SO,  0?  and  61  of  the  Code  of  Vlr- 

Bv  chapter  77  of  the  Acta  of  1869  it  was  hq- 
thorlzcd  "to  extend  its  road  from  the  Olty  of 
Wliceling  in  the  directioD  of  the  Kentucky  state 
line,  through  such  sectiona  of  the  State  con- 
tiguous to  the  Ohio  Uiver  as  said  company  maj 
deem  most  dcHirHble."  By  chapter  S2  of  the 
AciaoflH71,  the  corporation  name  was  changed 
to  the  "Plitabui^,  Wheeling  <&  Kentucky  Rail- 
road Company, 

By  section  6  of  chapter  «1  of  (he  Coda  of 
1860  It  Is  provided  that  "The  president  and 
dlrectora  of  any  company  incorporated  to  con- 
atiuct  a  railroad  or  other  work  of  Internal  im- 
provemenc  may  cause  to  be  made,  in  connection 
therewith,  branch  railroads,  or  lateral  works, 
not  exceeding  two  mites  in  length;  and,  under 
a  resolution  adopted  In  general  meeting  bv 
two  thirds  of  all  the  rotes  of  all  tlie  stockbola- 
tm,  may  cause  to  be  made  hrancb  railroads  or 
lateral    works,  not  exceeding   ten    miles  Id 

ttect'ii 

Virgini _  ,    _ 

panj  organized  ander  this  chapter  may  hulld 
and  construct  lateral  and  hrancli  roads  or  tram- 
ways, and  of  any  gauge  whatever,  not  exceed- 
ing fifty  miles  In  Icngtn.*' 

By  section  67  of  the  same  cfaspt«r  it  la  pro- 
vided "That  all  existing  railroad  conwratlons 
within  this  State  shall  respectively  have  and 
possess  all  the  powers  and  privlleirea,  and  bo 
subject  to  all  the  duties  and  liabilities  and  pro- 
visions, conlaitied  InHhis  chapter."    ' 

On  the  29th  day  of  October,  1886,  the  pla)n^ 
iff  tendered  Its  petition  to  the  Circuit  Court  of 
Marshall  County,  alleging  that  it  had  con- 
atructed  Its  railroad  to  Benwood,  in  Marshall 
County,  That  "recenliy,  and  since  the  con- 
■truclion  of  said  railroad,  a  corporation  known 


and  called  the  'Wheellnc  Steel  Works  Oom- 
any*  has  erected  a  steel  plant  or  works  in  the 
siaClty  of  Benwood,  In  said  connty,  whicb 
ilaot  lies  next  eastof  the  Benwood  Iron  Worka. 
laid  steel  company  produces  large  quantities  of 
steel,  and  consumes  large  amounia  of  material; 
and  your  petitioner's  said  road  la  now  unable 
to  transport  any  of  said  steel  or  material,  by 
reason  of  its  having  no  track  reaching  to  or 
into  said  steel  works-  In  order  to  readi  said 
steel  works,  by  a  track  or  switch  leading  from 
Its  said  main  track,  your  petitioner  avers  It  is 
necessary  to  take  certain  landshereinafter  fully 
described.  Said  switch  or  track  is  to  be  con- 
structed forthe  purpose  of  transporting  freights 
to  and  from  said  steel  works  crvea  your  peti- 
tioner's said  railroad." 

The  description  of  the  fint  lot  sought  to  he 
taken  is  as  follows:  "Beginning  at  a  point  In 
the  southern  line  of  a  street  parallel  to,  and 
ST6^  feet  distant  northerly  from,  the  Benwood 
Nail  Factory— said  point  being  IS5  feel  west- 
wards from  the  w^  line  of  Second  Street,  In 
said  City  of  Benwood;  running  tbence  in  a 
southerly  direction,  on  a  curved  Uoe  to  the  left, 


line  of  the  side  track  leading  from  Ibe  n 

track  of  the  Pittsburg,  Wheeling  &  Kentucky 
Railroad  Into  the  Wheeling  Steel  Works,adi£- 
tance  of  three  feet;  thence,  on  a  reversed  curved 
line  to  the  right,  havinga  radiusof  »66  ^,  feel, 
still  parallel  and  eight  feet  distant  eastward]/ 
from  said  side  track,  adistance  of  233^  feel,  to 
the  said  weal  line  of  Second  Street;  thence,  by 
said  line  of  said  street,  south,  twenty  degrees 
and  forty-two  minutes  west,  twenty  eight  feel. 
to  a  line  parallel  to,  and  rixty  feet  distant 
northwesterly  from,  said  Benwood  Mail  Fac- 
tory; tbence,  by  said  line,  north,  sisty-nine  de- 
gr^  and  eighteen  minutes  west,  thirty-four 


A  B.  L.  lEli  Bwan  v.  WUUanu 
BUzatMthtOWQ,  I.  ft  B-  B.  B. 

_   ■--, vine. T.»K.  W.I 

Llcbliel       - 


.  The  drounutanoe  tlkat  tlie  railroad  < 


'oad  oompa^  m 
matarlBl    Bloc 


Williams.  £  Uloh.  42T. 


V-  Camden  ±  A  B-  Oo-  Baldw. 

00. 

J  <n  c<tl«*  and  touns. 

f^nds  devoted  to  one  public  uM  under  tbe  power 
of  emlneat  domain,  cannot  l>e  taken  for  another 
nae,  without  special  authority.  BalUmore  &  O- ^ 
C  R.  Co.  V.  North,  1  Weec  Bep.  «»,  lOS  Ind-  ISB: 
iDdlanapoIls  ft  C  Qravel  Boad  Co.  v.  State,  S  West. 
Rep-  B31, 105  Ind-  St;  Qtaagow  t.  Bt.  Louis,  1  West. 
Ren.  GTG-  ST  Ho,  OTSjiii  Dh.  Op-  Julia  BUs-  Aaso. v. 
Sen  Telepb-  Co.  S  West.  Bep.  80^  88  Ho.  9B. 

A.  oltf  cannot  confer  a  right  to  the  use  of  Its 
■treeta  upon  a  railroad  company  wltbuut  oompen- 
«a ting- the  owners  of  the  foe  for  the  addiHoa^  bur- 
den Impoeed  on  tbo  land  lOlney  v.  Wbarf.  3  West. 
Hop.  841,  116  HI-  filBJ;  otherwise  It  the  fee  of  the 
—Tt  lain  the  city-    Id. 


e  State,  approprlale  tbe  street  t 


tbe 


la^ng  oT  a  railroad  tnok.   Bt.  Paul  A  F.  R.  Oo.  v. 
Saiurmeler.  T4  U.  S.  7  Wall.  27!  llfl  !>■  ed,  m. 
A  oltr  cannot,  by  virtue  merelr  ot  the  rtirht  to 


IW«  (e  prapertv  toften /br  pubKe  M 


Wolr  v.'bi 
Concord  1 
Benttr.  84 
Btt-H-.rt  V.  J. 
When  the 


tie  ooquinid  ma;  be  treed  from  tbe 
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feet;  thence,  on  a  carved  line  to  the  left,  having 
a  radius  of  836  ^  feet,  parallel  to,  and  thirty- 
two  feet  distant  westwardly  from,  the  said  side 
track,  a  distance  of  224  ^ji  feet;  thence,  on  a 
reversed  curved  line  to  the  right,  having  a 
radius  of  890  A  ^eet,  a  distance  of  fiftj-two 
and  two-tenths  leet  to  the  southern  line  of  the 
flrs^mentioned  street;  thence,  by  said  line  of  said 
street,  south,  sixty-nine  degrees  and  eighteen 
minutes  east,  sixty-two  and  one  half  feet,  to 
the  place  of  beginning — containing  an  area  of 
twenty-four  one  hundredths  of  an  acre,  more 
or  less."  The  second  parcel  is  also  described 
in  like  manner,  and  contains  an  area  of  ^  of 
an  acre.  A  plat  is  exhibited  with  the  petition, 
which  shows  the  exact  location  of  tiie  land 
sought  to  be  taken,  and' is  made  a  part  of  the 
petition. 

The  petition  shows  that  the  whole  of  the  first 
parcel  of  land  is  owned  bv  the  Benwood  Iron 
Works,  a  corporation  under  the  laws  of  West 
Virginia,  and  engaged  in  the  manufacture  of 
iron  and  nails;  that  there  are  no  liens  on  said 
parcels  of  real  estate,  and  no  buildings  or  other 
improvements  thereon,  and  lying  open  and  un- 
used; that  it  is  unable  to  a^ree  with  said  Ben- 
wood Iron  Works  in  relation  to  the  price  of 
said  parcel  of  land,  the  said  company  refusing 
to  sell  it  for  any  price;  and  that  said  parcel  of 
land  is  necessary  for  the  construction  of  peti- 
tioner's said  track. 

The  petitioner  avers  that  the  second  parcel 
of  land  is  partially  claimed  by  different  per- 
sons. The  north  sixty  feet  is  claimed  by  Mrs. 
Hannah  McMechen,  H.  B.  AlcMecben,  and 
Eliza  McMechen  Mayes,  as  the  devisees  in  fee 
of  the  late  Hiram  McMechen,  while  at  the  same 
time  the  Benwood  Iron  Works  claims  to  be 
the  owner  thereof  in  fee,  and  the  City  of  Ben- 
wood claims'  that  it  constitutes  a  part  of  one  of 
the  public  streets  of  the  city;  that  the  remain- 
der of  said  parcel  of  land  is  claimed  in  fee  by 
the  Benwood  Iron  Works.  Notice  was  served 
on  the  parties^  and  the  petitioner  prayed  the 
court  to  appoint  commissioners  to  ascertain 
what  will  be  a  Just  compensation  to  the  parties 
owning  said  parcels  of  land  sought  to  be  taken, 
«tc. 

The  plat  shows  that  to  go  to  said  steel  works 
two  streets  of  the  City  of  Benwood  would  have 
to  be  crossed,  and  that  it  would  diaironally  cut 
the  vacant  lot,  and  passing  along  Second  Street, 
and  partly  on  the  land  of  the  Benwood  Iron 
Works,  and  between  the  iron  works,  terminate 
at  the  steel  works.  When  the  petition  was  pre- 
sented the  City  of  Benwood  appeared  and  ob- 
jected to  the  nlingof  the  petition;  but  the  court 
overruled  the  objection,  and  permitted  the  same 
to  be  filed.  On  the  7th  of  April,  1887,  on  de- 
murrer to  said  petition,  the  court  held  "  that 
the  use  set  forth  in  the  petition  to  which  the 
track  of  the  railroad  is  to  be  put,  for  which  the 
lands  are  sought  to  be  condenmed,  are  not  pub- 
lic uses,  and  the  prayer  of  the  petitioner  should 
be  denied."  Whereupon  the  petitioner  asked 
leave  to  amend  its  petition,  to  which  the  Ben- 
wood Iron  Works  and  the  City  of  Benwood 
objected,  but  the  objections  were  overruled, 
and  the  leave  was  granted.  On  the  29th  day 
of  Jime,  1887,  the  petitioner  tendered  its 
amended  petition  in  pursuance  of  the  leave 
granted  by  the  court. 

The  City  of  Benwood  and  the  Benwood  Iron 
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Works  filed  their  objections  in  writing  to  the 
filing  of  said  amended  petition,  and  the  City  of 
Benwood  filed  its  demurrer  in  writing  to  said 
petition,  and  said  objections  and  demurrer  were 
argued,  and  taken  under  consideration  by  the 
court,  and  the  court  overruled  the  objections 
and  the  demurrer,  and  permitted  the  petition 
to  be  filed,  and  notice  was  ordered  to  be  given 
the  defendants  who  had  not  appeared.  The 
description  of  the  property  in  the  amended  pe- 
tition, and  the  lines  of  the  side  track,  are  sub- 
stantially the  same  as  set  out  in  the  original 
petition,  and  is  accompanied  with  the- same 
plat.  The  only  material  difference  in  the  two 
petitions  is  the  declaration  of  the  purpose  for 
which  said  side  track,  called  in  the  amended 
petition  a  "branch  railroad  and  lateral  work," 
is  to  be  used. 

In  the  amended  petition  it  is  alleged  "  that 
the  railroad  so  constructed  is  now  owned  by 
your  petitioner,  and  is  used  and  operated  fof 
the  transportation  of  passengers  and  freight, 
under  and  in  accordance  with  the  laws  of  the 
State  of  West  Virginia,  and  for  all  the  public 
uses  imposed  upon  railroads  bv  such  laws. 
Your  petitioner  now  desires  and  intends,  in  ac- 
cordance with  law,  and  in  the  exercise  of  the 
-further  authority  conferred  upon  it  by  its  char- 
ter and  the  laws  of  this  State,  to  build  and  con- 
struct a  branch  railroad  and  lateral  work,  not 
exceeding  two  miles  in  length,  from  a  point  on 
its  main  line,  in  the  City  of  Benwood,  and 
some  distance  north  of  the  nail  factory  of  the 
Bebwood  Iron  Works,  to  a  point  opposite  and 
west  of  the  southern  end  of  the  steel  mill  of  the 
Wheeling  Steel  Works,  also  in  the  City  of  Ben- 
wood. The  branch  railroad  and  lateral  work 
so  to  be  constructed  bv  your,  petitioner  is  to  be 
a  public  highway,  and  free  to  all  persons  for 
the  transportation  of  their  persons  and  property 
thereon,  under  such  regulations  as  may  be  pre- 
scribed by  law,  and  is  to  be  for  public  use. 

The  City  of  Benwood  answered,  to  which 
answer  the  petitioner  objected,  and  denied  the 
right  of  the  petitioner  to  condemn  its  street,  or 
a  part  thereof,  to  build  a  switch  to  the  works 
of  a  private  corporation.  It  then  sets  out  the 
streets  that  would  be  invaded,  and  shows  what 
inconvenience  would  result  to  the  dty;  thai 
Second  Street  is  now  partially  obstructed  by  a 
railroad  track  fconstructed  to  the  Wheeling 
Steel  Works  from  the  track  of  the  Ohio  River 
Railroad,  over  which  road  the  petitioner  has  the 
right  to  pass,  and  does  pass  to  and  take  and  un- 
load f reiffht  at  the  Wheeling  Steel  Works;  that 
the  further  obstruction  ot  the  street,  as  pro 
posed,  would  render  it  valueless  and  impassa* 
Die  as  a  public  highway  for  the  city,  which  is 
necessary  and  indispensable. 

The  objections  or  the  Benwood  Iron  Works 
to  the  filing  of  the  amended  petitions  are,  in 
substance,  that  It  is  insuQcieut  in  law,  and 
does  not  show  that  the  lands  sought  to  be 
taken  are  to  be  condemned  for  a  public  use, 
within  the  meaning  of  the  Constitution  of 
this  State;  because  uie  uses  for  which  the  said 
lands  are  sought  to  be  taken,  as  stated  in 
the  original  petition,  did  not  constitute  a  pub- 
lic use,  and  the  amended  petition  only  seta 
forth  in  more  general  language  the  uses  for 
which  the  lands  are  sought  to  be  taken,  and 
does  not  use  any  language  which  is  inconsist- 
ent with  the  proposed  raiboad  being  used  sol^ 
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ly  for  tbe  iiees  set  out  In  the  original  petition; 
the  amended  petition,  including  ita  exhibits,  la 
inconsistent  with  itself,  etc. 

The  Benwood  Iron  Works  filed  its  answer, 
to  which  the  petitioner  objected.  The  answer 
alleges  that  it  was  applied  to  a  short  time  be- 
fore July,  1886,  by  C.  D.  Hubbard,  president 
of  the  petitioner,  to  ascertain  on  what  terms  it 
would  sell  to  the  railroad  company  the  right  of 
way  through  its  grounds;  that  the  matter  was 
laid  before  the  board  of  directors  of  the  Ben- 
wood  Iron  Works,  and  the  board  refused  to 
sell  at  any  price,  because  it  had  been  for  a 
long  time,  and  was.  reserring  said  ground, 
for  the  purpose  of  erecting  thereon  a  bmst  fur- 
nace, it  avers  that  the  Wheeling  Steel  Works 
induced  the  petitioner  to  ask  to  have  the  lands 
condemned;  that  since  the  filing  of  the  origi- 
nal petition  the  Wheeling  Steel  Works  has 
bougnt  from  the  Benwooa  Iron  Works  the 
ground  south  of  the  main  works,  on  which  to 
stand  and  shift  cars  laden  with  freight  con- 
signed to  or  by  that  corporation;  that  the  peti- 
tion, though  nominally  that  of  the  railroad 
company,  w  really  that  of  the  steel  works;  that 
the  purpose  is  revealed  in  the  original  petition 
as  follows:  "  Said  switch  or  track  is  to  oe  con- 
structed for  the  purpose  of  transporting  freights 
to  and  from  the  said  steel  works;"  that  this  is 
not  a  purpose  useful  to  the  public,  but  to  the 
steel  works;  that  it  is  still  true,  as  stated  in  the 
original  petition,  that  the  Wheeling  Steel 
Works  has  erected  a  steel  plant  or  works  in  the 
City  of  Benwood,  which  lies  next  east  of  the 
Benwood  Iron  Works,  while  petitioner's  main 
track  lies  west  of  the  said  Benwood  Iron 
Works;  said  steel  company  produces  large 
quantities  of  steel,  and  consumes  large  amounts 
of  material;  and  said  switch  or  track  is  to  be 
constructed  for  the  purpose  of  transporting 
freights  to  and  from  said  steel  works  over  pe- 
titioner's road.  It  denies  that  the  switch ,  track, 
railroad  and  lateral  work  mentioned  in  the 
amended  petition  is  to  be  a  public  highway, 
and  free  to  all  persons  for  the  transportation  of 
their  persons  and  property  thereon,  und^such 
regulations  as  may  be  prescribed  by  law,  and 
that  it  is  for  public  use,  etc. 

On  the  18th  day  of  November,  1887,  the  par- 
ties came,  etc.;  "And  the  court,  having 
maturely  considered  the  answers  heretofore 
tendered  by  the  Benwood  Iron  Works  and  the 
City  of  Benwood  to  the  amended  petition  here- 
in, and  having  also  considered  the  objections 
heretofore  made  by  said  answers,  and  argued 
by  counsel;  and  the  court,  being  of  opdnion 
that  nothing  alleged  in  said  answers  constitutes 
a  bar  to  the  appointment  of  commissioners,  to 
ascertain  a  proper  compensation  for  the  land 
sought  to  be  taken,  except  so  much  of  the 
answer  of  the  Benwood  Iron  Works  as  denies 
that  the  branch  or  lateral  work  mentioned  in 
the  amended  petition  is  to  be  a  public  highway, 
and  free  to  all  persons  for  the  transportation  of 
their  persons  and  property  thereon,  under  such 
regulations  as  may  be  prescribed  by  law,  and 
that  it  is  to  be  for  public  use,  and  also  so  much 
as  avers  that  the  said  amended  petition,  though 
nominally  that  of  the  railroad  company,  is 
really  that  of  the  Wheeling  Steel  Works  Com- 
pany— doth  overrule  the  objection  to  these  parts 
of  the  answer  of  the  Benwood  Iron  Works, 
and  doth  sustain  all  the  other  objections  of  the 
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petitioner;  and  the  petitioner  now  replying 
generally  to  the  averments  of  the  anawer 
of  the  Benwood  Iron  Works  as  to  which  the 
petitioner's  objections  were  oyermled,  and 
lasue  being  jomed  upon  the  matters  alli^ged 
in  the  petition  and  so  much  of  the  answer  aa 
remains,  it  is  ordered  that  testimony  on  that 
issue  betaken  by  deposition^"  etc. 

On  the  11th  day  of  February,  1888,  the  ma^ 
ter  came  on  to  be  further  heard  "upon  the  issiie 
Joined  on  so  much  of  the  answer  of  the  Ben- 
wood Iron  Works  as  denies,"  etc.,  stating  it; 
upon  the  depositions  of  the  witnesses  C«  D. 
Hubbard,  J.  M.  Bellvilte,  Alonaso  Lorina^  and 
A.  N.  Wilson,  with  the  exhibits  therewith,  and 
upon  the  original  entries  in  the  minute  book  of 
the  board  oi  directors  of  the  Benwood  Iron 
Works,  copies  whereof  were  filed  witli  the  dep- 
ositions, etc. ;  and  upon  the  Acts  of  the  Leg- 
islature, to  wit:  the  Act  of  incorporation,  passed 
July  15,  1808,  the  Act  Of  March  1, 1869,  per 
mitting  the  extension  of  the  road,  and  the  Act 
of  February  16, 1871,  changing  the  name  of 
the  corporation  to  what  it  now  is;  upon  con- 
sideration of  which  the  court  found  for  the  pe- 
titioner on  the  issues  Joined;  and  thereupon  it 
was  considered  by  the  court  that  proper  notice 
had  been  given,  and  that  the  said  petitioner  has 
lawful  right  in  this  proceeding  to  take,  for  the 
purposes  stated  in  the  amended  petition,  the 
several  parcels  of  land  in  its  said  amended  pe- 
tition mentioned  and  described,  and  for  sucli 
purposes  to  acquire  titie  to  said  parcels  upon 
Just  compensation;  to  which  ruling  and  judg 
ment  of  the  court  the  defendant  the  Benwo<xi 
Iron  Works  excepted,  and  tenders  its  bill  of 
exceptions  thereto,  and  asked  that  the  same 
might  be  signed  and  sealed  by  the  court,  and 
made  a  part  of  the  record  therein,  which  was 
accordingly  done.  The  court  then  proceeded 
to  appoint*the  commissioners.  To  this  order 
the  Benwood  Iron'  Works  obtained  a  writ  of 
error  and  supersedeas. 

The  main  question  to  be  decided  is.  Was  the 
use  for  which  the  lands  sought  to  be  condemned 
were  to  be  put,  a  public  us^ ?  If  not,  then, 
of  course,  the  lands  could  not  be  legally  con- 
demned, under  the  law  of  eminent  domain. 
If  the  use  were  public,  then  it  matters  not  if  the 
Benwood  Iron  W  orks  had  for  twenty  years  re- 
served its  lot  for  the  purpose  of  building  a 
blast  furnace  thereon.  It  oonid  be  taken  for 
public  use,  and  the  loss  to  it  could  be  compen- 
sated in  damages. 

The  question  here  is  not  one  of  compensation, 
but  it  is  whether  the  petitioner  had  a  right  to 
take  the  property,  it,  of  course,  has  no  right 
to  take  private  property  for  private  use,  but  it 
has  the  right  to  take  private  property  for  pub- 
lic use  on  paying  a  just  compensation  therefor. 
The  right  to  take,  which  depends  upon  whether 
it  is  to  be  takpu  for  public  or  private  use,  is  a 
judicial  question,  and  the  decision  of  the  circuit 
court  on  that  question  is  subject  to  review. 
Riltimare  d  0.  E,  Co,  v.  PitUburo,  W.  <ft  £. 
R  Co,  17  W.  Va.  813. 

There  were  issues  made  in  the  case,  and  evi- 
dence taken  thereon.  One  of  these  issues — 
whether  the  Wheeling  Steel  Works  was  not  in 
fact  the  real  party  asking  for  the  condemna- 
tion—was propeily  decid^  in  the  negative.  I 
am  unable  to  perceive  the  necessity  oi  the  issue 
as  to  whether  the  use  to  which  the  pioperty 
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have  ose  for  shipping  anyihiiig  ov«r  the  track 
laid  on  the  grouDd  now  sought  to  be  condemned, 
except  those  desiring  to  transport  freight  to  and 
from  the  Wheeling  Steel  Works? 

A.  It  could  be  used  bv  any  of  the  citizens  of 
Benwood— the  Benwooa  Iron  Works,  as  the 
track  would  run  between  their  two  nail  facto- 
ries, and  we  have  on  the  P.,  W.  &  Ey.  Railroad 
no  other  track  or  siding  at  Benwooa,  on  which 
to  deliver  or  receive  freight  from  the  citizens  of 
Benwood  or  others  wantiog  to  ship. 

Q.  Would  your  company  have  sought  to 
condemn  this  ground,  except  for  the  purpose 
of  transporting  freights  to  and  from  the  steel 
works? 

A.  I  think  not;  it  Is  Just  in  this  way:  If  the 
steel  works  hadn't  been  there,  we  should  not 
have  thought  of  building  this  road  to  it;  just  as 
the  main  line  of  the  road  would  not  have  been 
built  to  Wheeling  if  there  had  been  no  Wheel- 
ing—the road  being  built  in  both  cases  to  secure 
business. 

Q.  When  you  said  that  your  road  'is  liable 
at  any  time  to  be  shut  out  from  either  railroad," 
didr/t  you  mean  to  be  shut  out  from  access  to 
the  Wheeling  Steel  Works? 

A.  Yes  sir. 

On  cross  examination  this<iuestion  was  asked 
the  witness:  '*Is  this  averment  in  the  amended 
petition  true:  'The  branch  railroad  and  lateral 
work  to  be  constructed  by  your  petitioner  is  to 
be  a  public  highway,  and  free  to  all  persons 
for  the  transportation  of  their  persons  and 
property  thereon,  under  such  regulations  as 
may  be  prescribed  by  law,  and  is  to  be  for  pub- 
lic use?'". 

A.  That  is  my  understanding. 

Being  asked  on  the  redirect,  "Are  the  switches 
you  have  spoken  of  as  f ullv  a  mile  above  Ben- 
wood,  and  dose  to  Boggs'  tlun,  within  the  cor- 
poration limits  of  the  Town  of  Benwood?  " 

A.  I  think  not. 

Q.  What  complaints,  if  any,  have  you  ever 
known  of  from  the  citizens  of  Benwood,  about 
there  being  no  convenient  place  to  deliver 
freight  on  your  road  consigned  to  that  town? 

A.  No  special  complaints  have  come  to  my 
knowledge. 

J.  M.  Belville,  the  agent  of  the  Pittsburg, 
Wheeling  &  Kentucky  Kailroad  at  Wheeling, 
after  testifyinff,  on  cross  examination,  as  to  the 
difficulty  of  lus.road  getting  freights  to  and 
from  the  Wheeling  Steel  Works,  in  answer  to 
the  question,  "Of  what  use  would  your  oom- 

Eany's  proposed  lateral  road  be  to  the  general 
usiness  of  the  Town  of  Benwood  ?" — said :  "It 
would  enable  the  citizens  there  to  load  and  un- 
load cars  of  freight  consigned  to  or  coming 
from  them." 

Q.  What  reason  is  there  to  suppose  it  would 
be  of  use  in  that  way? 

A.  We  have  several  times  had  carload  ship- 
ments to  and  from  parties  in  Benwood  other 
than  the  Wheeling  Steel  Works,  and  the  Ben 
wood  Iron  Works,  and  they  could  use  such  a 
track  for  that  purpose.  Our  business  in  Ben- 
wood outside  of  the  iron  business  has  increased 
very  much,  and  the  citizens  there  are  demand- 
ing better  facilities. 

Q.  What  facilities  have  yon  now  for  hand- 
ling carload  shipments  in  thegeneral  commer- 
cial business  of  Benwood? 
A.  We  have  none,  except  a  sidini^  on  ground 


to  be  devoted  was  public,  as  it  seems  to  me 
fhat  question  might  haye  been  dedded  from 
the  face  of  the  petition,  and  the  exhibits  filed 
therewith. 

Another  issue  was  whether  the  road  or  switch 
was  to  be  a  public  highway,  and  free  to  all  per- 
sons for  the  transportation  of  their  persons  and 
Eperty  thereon.  The  evidence  on  this  sub- 
is  short,  and  I  willgive  the  substance  of  it: 
I  Wheeling  Steel  Works  is  a  corporation 
whose  stock  is  owned,  and  which  was  buUt,  by 
three  other  corporations,  to  wit. :  the  defendant 
the  Benwood  iron  Works,  the  Wheeling  Iron 
&  Nail  Company,  and  the  Belmont  Nail  Com- 
pany. These  three  companies  each  furnished 
three  directora  to  control  the  Wheeling  Steel 
Works,  as  its  board  of  directors.  The  steel 
works  had  had  some  trouble  in  making  its  ship- 
ments, but  it  is  not  shown  that  it  induced  the 
petitioner  to  institute  condemnation  proceed 

C.  D.  Hubbard,  who  is  the  president  of  the 
petitioner,  and  interested  in  the  Wheeling  Iron 
&  Nail  Company,  in  his  deposition  was  asked, 
after  reading  to  him  the  purpose  for  which  the 
condemnation  was  sought,  as  it  appears  in  the 
original  petition,  "Are  not  these  averments  of 
the  original  petitioner  true,  and  is  not  the  pur- 
pose for  which  the  switch  or  track  is  proposed 
to  be  constructed  correctly  set  fortfi  in  the 
original  petition?"  He  answered:  "I  think  they 
are  substantially  true;  we  have  no  track  of  our 
own,  and  are  subject  to  the  courtesy  of  two 
different  railroads  to  get  there,  and  to  pass  over 
part  of  the  Ohio  River  Railroad  and  part  of  the 
Baltimore  &  Ohio  Railroad,  and  aro  liable  at 
any  time  to  be  shut  out  by  either  railroad — ^that 
is,  the  Ohio  River  or  the  B.  &  O.i' 

Q.  How  much  of  the  Ohio  River  Road  did 
yon  have  to  run  oyer  after  leaving  the  southern 
end  of  the  Pittsburg,  Wheeling  &  Kentucky 
Railroad  before  your  cars  would  strike  the 
Wheeling  Steel  Works'  track  after  it  crossed 
theB.  &'0.  Road? 

A.  I  cannot  say  how  much  of  the  main  line 
of  the  Ohio  Riyer  R.  R  we  have  to  pass  over, 
but  sufficient  to  enable  us  to  get  on  to  the  switch 

Sr  which  the  Ohio  River  Road  connects  with 
e  Baltimore  A  Ohio  Railroad  in  order  to 
make  connection  with  the  track  of  the  Wheel- 
in^  Steel  Works. 

Q.  When  you  were  asked  whether  the  aver- 
ments in  the  original  petitions  were  true,  and 
whether  the  purposes  tor  which  the  switch  or 
track  proposed  to  be  constructed  oyer  the 
ground  the  P.,  W.'&  Ey.  R  R  seeks  to  con- 
demn in  these  proceedings  were  correctly  set 
forth,  you  said:  "I  think  they  are  substantially 
true."  I  ask  you  to  read  question  29,  now 
handed  you,  and  state  in  what  respect  those 
averments  are  not  literally  true,  as  applied  to 
the  amended  petition  in  these  proceedings. 

A.  I  woula  like  to  see  the  original  petition. 

It  was  handed  to  him,  and  ne  answered: 
"My  answer  referred  mainly  to  the  location  of 
the  track;  and  the  closing  part  of  the  question, 
which  sets  forth  the  purposes  of  the  track,  es- 
caped my  attention.  The  purposes  are  largely 
to  secure  the  business  of  the  steel  works.  'Diey 
would  be  open  for  the  use  of  any  other  parties 
having  anything  to  ship  over  it,  and  in  tiiat  re- 
spect my  answer  was  not  entirely  correct" 

Q.  What  other  parties  can  you  suggest  would 
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belongiog  to  the  Benwood  Iron  Works,  and 
cars  for  other  parties  can  only  be  bandied  on 
that  track,  through  courtesy. 

Q.  What  effect  has  the  want  of  such  facili- 
ties bad  upon  the  business  of  your  company  in 
Benwood? 

A.  I  think  it  has  directed  business  to  the  B. 
&  O.  Road  which  we  would  otherwise  have  se- 
cured. 

On  the  redirect: 

Q.  On  Exhibit  A,  now  shown  you,  is  not  the 
Benwood  Iron  Works'  track  you  hare  spoken 
of  indicated  bythe  words,  "Siding  used  by 
Benwood  Iron  Works"  and  l^  red  Imes? 

A.  Yessfar. 

Q.  Gould  not  a  track  which  would  accommo- 
date the  carload  tmde  with  Benwood  be  put  on 
the  northerly  side  of  that  used  by  the  Benwood 
Iron  Works? 

A.  We  could  not  put  in  any  such  siding,  for 
the  reason  that  we  nave  no  property  at  that 
point  available. 

Q.  Suppose  you  had  the  property  condemned, 
how  would  it  DC  then? 

A.  I  suppose  it  would  be  practicable.  I  am 
not  enough  of  an  engineer  to  say  positively. 

Q.  Isirt  it  level  ground  there? 

A.  The  ground  u  level  from  a  point  about 
sixty  feet  east  of  our  present  main  track,  and 
running  eastwardly  from  that 

Alonzo  Loring  has  been  secretary  of  the  Ben- 
wood Iron  WorKs  for  over  twenty-three  years, 
and  in  his  deposition  says  the  Pittsburg,  Wheel- 
ing &  Kentucky  Railroad  CompAny  have  not 
to  nis  knowledge  had  a  freight  agent  at  Ben- 
wo>d.  The  business  of  the  Benwood  Iron 
Works  with  that  company  is  done  in  the 
Wheeling  office. 

Now,  what  does  this  evidence  amount  to?  I 
think,  after  all  has  been  said,  it  amounts  to  this, 
and  nothing  more:  that  the  lands  sought  to  be 
condemned,  and  the  purpose  for  which  thev 
are  to  be  used,  if  condemned,  is  to  run  a  track 
or  tracks  over  to  connect  with  tbe  steel  works; 
said  switch,  branch  road,  or  lateral  work  is  to 
be  constructed  for  the  purpose  of  transporting 
freights  to  and  from  said  steel  works  over  pe- 
titioner's road.  If  this  is  a  public  use,  then  ibe 
landd  should  be  taken;  but,  if  not,  they  should 
not  be  taken  for  such  purpose.  It  is  insisted 
by  counsel  for  defendants  in  error  that  such 
Use  is  public,  and  he  cites,  to  sustain  the  por- 
tion, Ciarke  v.  Blaefrmar,  47  N.  Y.  150;  Die- 
tridi  V.  liurdock,  42  Mo.  284;  Loioerv,  Ohicoffo, 
BdtQ.  R.  Co.  59  Iowa,  563;  Cliicago  Dock  db 
Canal  Co.  v.Garrtty,  115  111.  166, 1  West.  Rep. 
670;  7rut^»'fale  v.  Peoria  Grape  i^gar  Co,  101  111. 
561 :  Mills  v.  Parlin,  106  111.  60;  &7y*  v.  Bisher, 
32  Pa.  109;  National  Docks  R.  Co.  v.  Central 
R  Co,  82  N.  J.  Eq.  765;  New  Central  Coal  Co. 
v.  Georges  Creek  Coal  db  Iron  Co,  87  Md. 
562. 

In  Clarke  v.  Blackmar  the  court  said:  "Tbe 
counsel  for  the  appellant  insists  that  tbe  com- 
mon council  had  no  power  to  authorize  tbe 
streets  of  tbe  city  to  be  crossed  by  a  railroad 
track  for  the  benefit  of  private  property  or  its 
owners.  Be  that  as  it  may,  it  is  not  this  case. 
The  case  shows  that  u  very  considerable  busi- 
ness as  common  carriers,  for  a  great  number 
of  persons,  is  carried  on  over  this  road,  both 
by  the  Grand  Trunk  and  New  York  Central. 
.  .  .  Tin-  track  is  not  private,  but  must  be  re- 

2  L.  XL  A. 


garded  as  a  branch  track  of  the  New  Toik 
Central  and  Grank  Tnink;  and  the  fact  that 
the  elevator,  in  the  transaction  of  its  extensive 
business,  is  greatly  benefited,  or  that  its  owneis 
contributed  largely  to  the  expense  of  layiair 
the  tracks,  does  not  show  it  to  be  private. 
There  is  nothing  in  this  case  to  show  that  the 
use  was  a  merely  private  one. 

In  Dietrich  v.  Murdoek,  43  Mo.  284,  it  was 
held  that  "Where  the  Legislature  in  the  ex- 
ercise of  its  discretion  delegated  to  a  railroad 
company  the  right  of  eminent  domain,  the 
courts  ought  not  to  interfere,  except  in  those 
cases  where  it  is  manifest  that  private  interests 
alone  are  to  be  promoted,  ana  private  rights 
violated,  to  tbe  extent  of  taking  tne  propertvof 
one  individual,  and  transferring  it  to  another. 
If  by  the  terms  of  its  charter  it  was  made  a 
public  corporation  for  tbe  use  and  benefit  of  that 
particular  section  of  the  State  where  it  was 
located,  and  was  obliged  to  furnish  the  means  of 
transportation,  both  for  passengers  and  freight 
commensurate  with  its  wants,  it  must  be  as- 
sumed that  the  grant  of  authority  to  the  oom- 
pany  to  condemn  the  land  necessary  for  its 
roadbed  was  a  rightful  exercise  of  legislative 
discretion." 

In  Lower  v.  Chicago  Railroad  Company  it 
appeared  that  the  company  proposed  to  build 
a  lateral  line  fifteen  mues  long.  There  seemed 
to  be  no  doubt  in  this  case,  and  no  question, 
that  the  use  for  which  the  land  was  sought  to 
be  condemned  was  a  public  use. 

In  Chicago  Dock  dbCaruU  Company  Y,Garrity, 
116  ni.  155, 1  West.  Rep.  670,  bills  were  filed  to 
enjoin  the  laying  of  railway  tracks  in  Illinois 
Street,  in  the  City  of  Chicago.  Answers  were 
filed,  and  the  cause  was  referred  to  a  master  to 
take  and  report  the  evidence.  The  master  re- 
ported the  evidence,  and  the  court  enjoined  the 
defendants  as  prayed.  Appeals  were  prosecut- 
ed from  these  decrees  to  the  Appellate  Court 
for  the  First  District,  where  they  were  aflirmed. 
On  appeal  to  the  supreme  court  the  decree  was 
reversed.  The  court  held  that  railroad  tracks 
laid  on  the  streets  of  a  city,  connected  with  ex- 
isting  railroads  and  extending  to  public  wars 
houses,  malt  houses  or  manufacturing  establish- 
ments, or  to  public  wharves  and  Ian* lings,  are 
in  their  natqre  public,  and  for  the  public  good; 
and  all  railroad  companies  are  required  by  law 
to  permit  such  connections  to  be  made  with 
their  tracks.  Mr,  Justice  Scholfield,  hi  deliv- 
ering the  opinion  of  the  court,  said: 

'*It  is  not  claimed  that  the  use  of  the  streets 
can  be  permanently  granted  for  privatepurposes; 
and  we  recognize  as  unquestionable  law  that 
the  use  of  the  streets,  whether  for  vehicles 
drawn  by  animals,  for  those  riding  upon  ani- 
mals, for  footmen,  or  for  the  passage  of  rail- 
way cars,  must  be  for  the  public;  and  that  no 
corporation  or  individual  can  acquire  an  ex- 
clusive right  to  their  use,  or  the  use  of  any 
part  of  them,  for  private  purposes.  But  we 
have  held  that  there  may  be  a  grant  to  private 
icdividualA  of  the  right  to  lay  tracks  in  the 
streets  connecting  with  public  railway  tracks 
previously  laid,  and  extending  to  t1  e  manu- 
facturing establishments  of  those  laying  the 
tracks;  but  in  such  cases  the  tracks  so  laid  be- 
er me  in  legal  contemplation,  to  all  intents  and 
effects,  tracks  of  tbe  railway  with  which  they 
are  connecled,  and  open  to  the  public  use,  and 

s 


Iv83u        TmfiBVBa,  Whibblino  &  Ebntuokt  R  Co.  y.  Bsnwood  Ibon  Wobu 


687 


sabject  to  the  public  control,  in  all  respects 
as  other  railway  tracks  open  to  public  use. 
We  have  not  regarded  the  circumstances  that 
tiiey  were  laid  with  private  funds,  and  that 
they  terminated  opposite  to,  or  within  conveni- 
ent contiguity  of , a  private  manuf acturingestab- 
lisbment,  as  materially  affecting  them,  and 
giving  a  private  character  to  their  use.  All 
termini  of  tracks  and  switches  are  more  or  less 
beneficial  to  private  parties,  but  the  public 
character  of  the  use  of  the  tracks  is  never 
affected  bv  this.  If  they  are  open  to  the  pub- 
lic use  indiscriminately,  and  under  the  public 
control  to  the  extent  that  railroad  tracks  gen- 
erally are,  thev  are  tracks  for  public  use.  It 
may  be  in  such  cases  that  it  is  expected,  or  even 
that  it  is  intended,  that  such  tracks  will  be 
be  uKd  almost  entirely  by  the  manufacturing 
establishment;  yet  if  there  is  no  exclusion  of  an 
equal  right  of  use  by  others,  and  this  single-' 
ness  of  use  is  simply  the  result  of  location  and 
convenience  of  access,  it  cannot  affect  the 
question.  Truesdale  v.  Peoria  Grape  Sugar 
Oo.  101  Dl.  661;  MiUs  v.  Parlin,  106  Dl.  60." 

It  is  true,  as  stated  in  the  brief  of  counsel  for 
defendant  in  error,  that  '*In  Pennsylvania  the 
Acts  known  as  'Lateral  Railroad  Acts,'  which 
authorize  the  owners  of  mills  and  coal  mines 
to  condemn  land  necessary  for  the  construc- 
tion of  lateral  railroads  from  their  mills  or 
mines  to  a  railroad  or  other  line  of  public 
transportation,  have  Always  been  held  constitu- 
tionai  in  Pennsylvania.  This  ruling  was  origi- 
nally put  by  OhitfJuetiee  Gibson  on  the  sround 
that  the  Constitution  of  Pennsylvania  aid  not 
expressly  forbid  the  taking  of  private  property 
for  private  use." 

Qibson,  Ch,  J,,  in  the  first  case  that  arose  on 
the  subject  (Harv^  v.  Thonuu,  10  Watts,  68), 
•aid: 

"The  most  material  point  in  the  cause  is  that 
which  involves  the  constitutionality  of  the 
statute  on  which  the  defendant's  right  is  found- 
ed, but  it  is  one  about  which  little  need  be  said. 
If  there  is  an  appearance  of  soliditv  in  any  part 
of  the  argument,  it  is  that  the  Legislature  have 
not  power  to  authorize  an  application  of 
^noChei^s  property  to  a  private  purpose,  even  on 
eempensation  made,  bc^cause  Ibere  is  no  express 
constitutionid  affirmance  of  such  a  power.  But 
who  can  point  out  an  express  oonstitntional  dis- 
affirmance of  it?  The  dause  bv  which  it  is  de- 
clared that  no  man's  property  shall  be  tidLen  or 
applied  to  public  use  without  the  consent  of  his 
representatives,  and  without  just  compensation 
made,  is  a  disabling,  not  an  enabling,  one;  and 
the  right  would  have  existed  in  full  force  with 
out  it.  Whether  the  power  was  only  partially 
restrained  for  a  reason  similar  to  that  which  in- 
duced an  ancient  lawgiver  to  annex  no  penalty 
to  parricide,  or  whether  it  was  tbougbt  there 
would  be  no  temptation  to  the  act  of  taking  the 
property  of  ^n  individual  for  another's  use. 
It  seems  dear  that  there  is  nothing  in  the  ConsU- 
tution  to  prevent  it,  and  the  practice  of  the  Lecris- 
laturebas  been  in  accordance  with  the  principle 
of  which  the  application  of  another's  ground  to 
tbe  purpose  of  a  private  way  is  a  pregnant  proof. 
It  is  true  that  the  title  of  the  owner  is  not  de- 
vested by  it,  but,  in  the  laniruaee  of  the  Con- 
stitution, the  CTOund  is  nevertheless  'applied'  to 
private  use.  It  is  also  true  that  it  has  usually, 
perhaps  always,  been  so  applied  on  compensa- 
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tion  made;  but  this  has  been  done  from  a  sense 
of  justice,  and  not  of  constitutional  obligation. 
But,  as  in  the  case  of  the  statute  for  compro- 
mising the  dispute  with  the  Connecticut  claim- 
ants, under  which  the  property  of  one  man  was 
taken  from  him  and  given  to  another  for  the 
sake  of  peace,  the  end  to  be  attained  by  this 
lateral  raOroad  law,  is  the  public  prosperity. 
Pennsjrlvania  has  an  incalculable  interest  in  her 
coal  mines,  nor  will  it  be  alleged  that  the  incor- 
poration of  raOroad  companies  for  the  develop- 
ment of  her  resources  in  this  or  any  other  par- 
ticular would  not  be  a  measure  of  public  util- 
ity, and  it  surely  will  not  be  imagined  that  a 
privilege  constitutionally  given  to  an  artificial 
person  would  be  less  constitutionally  given  to  a 
natural  one.** 

In  that  case  it  appears  that  on  the  5th  day  of 
May,  lb82,  an  Act  of  Assembly  was  passed 
authorizing  the  location  and  construction  of 
lateral  railroads  connecting  with  the  public  im- 
provements, and  prescribing  the  mode  of  ob- 
taining the  same.  In  pursuance  thereof  the 
defendant.  Freeman  Thomas,  petitioned  the 
court  of  common  pleas  for  the  appointment  of 
viewers  to  ascertain  the  amount  of  damage 
Jameson  Harvey  would  sustain  by  reason  of  the 
railroad  which  he  proposed  to  make  through 
bis  land.  He  made  the  road,  and  the  supreme 
court  said  he  had  a  right  to  do  so,  although  be 
thereby  took  private  property  for  private  use. 

In  Hdye  v.  Bither,  83  Pa.  160,  it  was  held 
that  the  Lateral  Railroad  Acts  are  constitution- 
al. In  that  case  Risher  located  a  railroad,  twen- 
ty feet  wide  from  his  "lands,  mill,  coal  mines," 
etc.,  "lying  within  three  miles  of  the  Monon- 
gahela  River,  over  the  interveninff  lands  of 
James  H.  Hays,  to  the  Monongahela  slack- 
water  navigation."  On  writ  of  eqx>r.  Wood- 
ward, J,,  for  the  court,  said: 

"The  truth  is,  when  a  lateral  raUroad  is  laid 
upon  intervening  lands,  private  property  is  not 
taken  for  private  use,  and  there  was  no  occa- 
sion for  Judge  Gibson's  remark  in  Harvey  v. 
Thomas,  10  Watts,  68,  that  the  Constitutiou 
does  not  forbid  such  taking.  The  private 
property  is  taken  for  public  use — ^fu;*  clear  and 
dcflnite  o^ects  of  a  public  nature,  which  are 
of  suffident  importance  to  attract  tbe  sanction 
of  the  sovereign.  That  an  individual  expects 
to  gain  tbereby  and  baa  private  motives  for 
risking  the  whole  of  the  necessary  investment, 
and  acquires  peculiar  riehtsin  the  work,detracts 
not  a  wbit  from  the  public  aspects  of  it  .  .  .  It 
was  found,  as  her  public  improvements  pene- 
trated the  interior,  that  many  productive  mines 
and  manufactories  situated  near  them  were  still 
separated  by  the  land  of  an  un-neighborly  own- 
er, which  must  be  crossed  or  tonnage  be  lost  lo 
the  public  improvements.  To  compel  such 
owners  to  admit  a  right  of  passage  was  not  to 
take  away  from  them  a  fair  participation  in  the 
public  improvements,  and  to  compensate  the  n 
for  th<^  land  occupied  was  to  d<»  all  they  limi  u 
right  to  claim.  They  hold  their  land,  as  every 
man  does,  subject  to  the  call  of  the  govern- 
ment." Harvey  y,  Lloyd,  8  Pa.  831;  Shoeu- 
berger  v.  MuUtollan,  8  Pa.  184. 

In  the  case  cited  from  82  N.  J.  £q.  765, 
Dixon,  J,,  said:  "But  it  is  insisted  by  the 
complainants  that  the  road  which  the  National 
Dorks  Railway  Company  intends  to  construct 
will  be  a  private  and  not  a  public  one;  and  to 
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establish  this  they  adduce  the  purposes 'of  the 
corporators.  But  I  think  these  purposes  are 
foreign  to  the  inquiry.  The  character  of  the 
mad  io  this  respect  ia  dependent,  not  on  the 
designs  of  its  projectors,  but  on  the  terms  of 
the  law  which  governs  it  Said  Judge  Bald- 
win, in  Bonaparis  ▼.  Camden  Railroad  Com- 
pany, Baldw.  205:  "A  road  or  canal  con- 
structed by  the  public  or  a  corporation  is  a 
public  highway  for  the  public  benefit,  if  the 
public  have  a  right  of  passage  thereon  by  pay- 
ing a  reasonable,  stipulated,  uniform  toll." 
Tested  by  this  criterion,  and  it  is  the  true  one, 
there  can  be  no  doubt  that  every  railroad  built 
by  a  corporation  organized  under  our  general 
law  becomes  ipso  facto  a  public  road." 

In  New  Central  Coal  Company  ▼.  Qeorgtfi 
Creek  Coal  db  Iron  Company,  87  Md.  562,  it  ap- 
peared that,  by  the  Act  governing  the  case,  it 
was  declnred  that  the  three  persons  named 
therein,  and  such  other  persons  as  might  be 
associated  with  them  in  the  manner  therein 
provided,  should  be  and  were  thereby  incor- 
porated and  made  a  body  politic  by  the  name 
and  style,  etc.;  "And  the  safd  company  shall 
have  all  the  privileges  and  rights  necessary  for 
carrying  on  the  mining  of  coal  and  ores,  and 
the  manufacture  of  iron  and  fire  brick,  and  for 
transporting  to  market  the  produce  of  their 
mines,  lancland  manufactories,  and  shall  have 
power  to  lease  or  purchase  lands,  mines  and 
furnaces  with  their  appurtenances,  and  to  hold 
all  such  property,  personal,  real  and  mixed,  as 
they  mav  require  for  the  purposes  aforesaid," 
etc.;  anu  it  was  by  statute  also  invested  "with 
all  and  singular  the  richts,  profits,  powers,  au- 
thorities, immunities  and  adyantages  for  (he 
surveying,  locating  and  constructmg  a  rail- 
road with  .the  necessary  appurtenances,  fiom 
their  mines  or  works,  to  connect  with  any  con- 
yenieut  point  or  points,  wiih  other  existing 
railroads  in  Allegieiny  County,  or  with  the 
Chesapeake  &  Ohio  Canal  at  Cumberland," 
in  the  same  manner  as  has  been  given  and  dele- 
gated to  the  Baltimore  &  Ohio  Railroad  Com- 
pany, which  includes  the  full  and  ample  power 
of  condemnation  for  right  of  way.  By  the 
same  section  it  is  made  the  duty  of  the  com- 
pany to  "  carry  all  persona  and  property  at  the 
same  rates  of  tolls  and  prices  of  transportation 
aa  the  Baltimore  &  Ohio  Raihrood  Company  are 
or  shall  be  by  law  aUowed  to  charge  and  re- 
ceive." On  appeal,  Alvey^  J,,  for,  the  court, 
said: 

"  Without  the  facility  of  transportation  from 
the  mines  by  railroads,  there  would  be  little  or 
no  inducement  to  the  investment  of  capital, 
and  but  small  progress  could  be  made  in  de- 
veloping the  vast  mineral  weal^  of  the  State, 
in  which  the  public  at  large  are  interested.  To 
furnish  the  reouisite  facilities  for  the  construc- 
tion of  railroaasfor  the  successful  operation  of 
the  mines  is  therefore  in  some  sense  a  public 
necessity,  and,  that  being  so,  the  use  of  the 
ways  for  such  roads  may  well  be  said  to  be 
I)ublic,  and  therefore  the  right  of  condenma- 
tion  exists;  that  the  right  should  be  placed  in 
the  hands  and  under  the  control  of  a  private 
corporation,  detracts  nothing  from  the  public 
nature  of  the  use." 

In  Getz's  Appeal  (Supreme  Court  of  Penn- 
sylvania), 8  Am.  &  Eng.  R.  Cas.  186,  it  was 
held  that  the  grant  to  construct  a  railroad  car- 
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rics  with  it,  by  necessary  implication,  the  right 
to  construct  ful  works  and  appendages  usual 
in  the  convenient  operation  oi  a  railroad;  that 
sidings  are  among  such  works.  It  was  further 
held  that  the  Philadelphia  <&  Reading  Railroad 
Company,  by  virtue  of  the  General  Railroad 
Law,  is  authorized  to  construct  sidings  leading 
to  manufacturing  or  mininer  establishments 
held  by.  private  owners,  and  for  this  purpose 
ma^  take,  by  virtue  of  the  delegated  power  of 
eminent  domain  in  it  reposed,  the  interjacent 
lands  belonging  to  other  parties;  that  the  rij;ht 
of  running  sidings  to  such  private  establish- 
ments, and  of  taking  the  necessaiy  lands  for 
the  purpose,  is  clearly  within  the  constitutional 
power  of  the  Legislature  to  confer,  because  the 
public  interest  is  thereby  subserved  by  reason 
of  the  increased  facilities  aiforded  for  develop- 
ing the  resources  of  the  State,  and  promoting 
the  ^neral  wealth  and  prosperity  of  the  com- 
munity.    Trunkey,  c/'.,  dissented. 

luMeeeegy.  Wood  County  Treamrer,  8  Ohio 
St.  888,  it  was  held  that  "  The  Act  of  May  1, 
1854.  '  authorizing  the  trustees  of  townships  to 
establish  watercourses,'  etc.,  and  the  Amenda- 
tory Act  of  April  14,  1857,  are  in  contravention 
of  the  nineteenth  section  of  the  Bill  of  Rights, 
inasmuch  as  they  authorize  an  appropriation  of 
private  property  without  reference  to  the  pub- 
lic welfare. 

It  has  been  held  in  New  York  that  the  use 
of  lands  for  rural  cemetery  associations  is  pri- 
vate, not  public;  and  that  the  provision  of  the 
New  York  Statute  authorizing  the  taking  of 
lands  for  purposes  of  such  associations,  by  pro- 
ceedings »n  tnvitum,  is  unconstitutional,  and 
void,  reversing  the  same  case  in  6  Hun,  482; 
Be  DeanmVe  CemeUry  Aem.  66  N.  Y.  660. 

In  CUmer  v.  Lime  Point,  18  Cal.  229,  "pab> 
lie  use"  is  defined  to  be  "  a  use  wbich  concerns 
the  whole  community,  as  disting^hed  from 
a  particular  individual."  But  it  is  not  neces- 
sary that  each  and  every  individual  memlier  of 
society  should  have  the  same  d^pee  of  interest 
in  this  use,  or  be  personally  or  directly  affected 
by  it,  in  order  to  make  it  public,  u  the  use 
for  which  the  property  is  taken  be  to  satisfy 
a  great  public  want,  or  public  exigency,  it  is  a 
public  use  in  the  meaning  of  the  Uonstitution. 

This  court  has  said  that  to  authorise  the 
exercise  of  the  right  of  eminent  domain, 
the  use  which  the  pubUc  is  to  have  of  sudi 
properhr  must  be  fixed  and  definite.  The  gen- 
eral public  musthave  a  right  to  a  certain  definite 
use  of  the  private  prop^^  on  terms  and  for 
diarges  fixed  by  law,  and  the  owner  of  the 
property  must  be  compelled  by  law  to  permit 
the  general  public  to  enjoy  it  It  will  not 
suflice  that  the  general  prosperity  of  the  com- 
munity is  promoted  by  the  taking  of  private 
property  from  the  owner,  and  transfernn^^  its 
title  ana  control  to  another  or  to  a  corporation, 
to  be  used  by  such  other  or  by  such  corpora- 
tion as  its  private  property,  uncontrolled  bv 
law  as  to  its  use.  Such  supposed  indirect  ad- 
vantage to  the  community  is  not,  in  contem- 
plation of  law,  a  public  use.  This  use  of 
the  property,  which  in  such  case  the  public 
roust  have,  must  be  a  substantially  beneficial 
use,  which  is  obviously  needful  for  the  pubUd 
to  have,  and  which  it  could  not  do  without, 
except  by  suffering  great  loss  or  inconyenience. 
Vamery.  Martin,  21  W.  Va.  584. 
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Section  44«  cbap.  68,  Gode  1868,  authorized 
anyone  owning  timber  or  mineral  land,  and 
who  deserves  a  subterranean  or  surface  right 
of  way  by  railroad  or  otherwise,  under  or 
through  or  over  the  land  of  another,  for  the 
purpose  of  mining  for  minerals,  or  conveying 
such  timber  or  mmerals  to  market,  etc.,  to  ap- 
ply to  the  circuit  court  for  condemnation  pro- 
ceedings. Bv  the  forty-fifth  section,  the  report 
of  the  commissioner  should  not  be  confirmed, 
"  unless  from  such  report,  and  the  evidence  in 
the  case,  the  court  was  of  the  opinion  that  the 
puipose  for  which  the  property  was  to  be  taken 
was  of  public  utility,  etc.  Under  this  chap- 
ter the  valley  Salt  Company  filed  its  applica- 
tion to  have  condemned  a  subterranean  right 
of  way  for  a  railroad  under  the  lands  of  Major 
Brown  and  others.  The  circuit  court  con- 
demned the  way,  and  the  defendants  obtained  a 
writ  of  error.  The  judgment  was  reversed  and 
the  proceedings  dismi^ed.  Judge  Paull,  for 
the  court,  after  reviewing  the  evidence,  said: 

"  No  sufficient  public  use  is  therefore  made  to 
appear  to  justify  an  interference  with  the  rights 
of  private  property.  To  secure  the  possession 
and  enjoyment  of  private  property  is  one  of  the 
chief  enas  of  all  Tree  govemmpnts,  and  hence 
the  .limitation  found  in  our  National  and  State 
Oonstitnfions  to  secure  this  object;  and  the  safe- 
guard thus  provided  in  the  supreme  law,  may 
not  be  lightly  orreckle^ly  invaded."  Valley 
CityBaUOo.  v.  Broum,  7  W.  Va.  191. 

In  the  case  Be  Niagara  Falls  Bailroad  Oom- 
pany,  108  N.  T.  875,  11  Cent.  Bep.  273,  the 
Court  of  Appeals  of  New  York  held  that  a 
railroad  whi<di  does  not  connect  with  a  U^h- 
way,  which  can  onlv  be  reached  by  passing 
over  state  or  private  lands,  which  can  mive  no 
habitations  along,  or  any  freight  traffic  over, 
the  road»  whose  sole  business  is  to  oonv^ 
sightseers  along  the  Niagara  Biver,  and  the 
season  of  whose  operationuB  is  confined  to  four 
months  in  the  year,  is  not  sach  a  railroad  oor* 
poration  as  is  contemplated  by  the  Qeneral 
Bailroad  Act  of  1860,  and  there  is  no  such  pub- 
lic use  as  to  Justify  the  exercise  of  eminent  do- 
main te  its  behalf.  In  its  opinion  the  court 
quotes  with  approbation  Coo^y  on  ConsUta- 
Uonal  Limitaliona,  MO: 

"That  can  only  be  considered  such  (public 
use)  when  Hm  Qovemment  is  supply^gits  own 
needs,  or  is  furnishing  facilities  for  its  citizens 
in  rmrd  to  these  matters  of  public  necessity 
which,  on  aocoont  of  their  peculiar  character, 
and  the  difflcohy— perhaps  impossibility— of 
making  ixrovision  for  them  otherwise,  it  is 
alike  proper,  useful  and  needful  for  the  public 
toprovlde.* 

The  court  further  says:  "The  fact  that  the 
road  of  the  petitioner  may  enable  the  portion  of 
the  public  who  visit  Niagara  Falls  more  easily 
or  more  fuUv  to  gratify  their  curiosity,  or  that 
the  road  will  be  public  in  the  sense  that  all  Who 
desire  will  be  entitled  to  be  carried  upon  it.  is 
not  sufficient,  we  think,  in  view  of  the  other 
necessary  limitations,  to  make  the  enterprise  a 
public  one,  so  as  to  justify  condemnation  pro- 
ceedings." 

In  Denwr  CM  CdnMoanyr,  Union  Pad  fie 
MailrwMd  Oompany,  84  Fed.  Rep.  886, 83  Am.  & 
Eng.  R  Cas.  104,  note  (decided  March  26, 1888)^ 
it  was  held  that  "The  Constitution  of  Colorado, 
art  15,  %  4,  declaring  all  railroads  to  be  public 
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highways,  does  not  prevent  the  raising  of  the 
question  as  to  the  character  of  a  railroad  in  a 
proceeding  by  it  to  condemn  land,  article  2, 
§  15,  providing  that,  *  Whenever  an  attempt  is 
made  to  take  private  property  for  a  use  alleged 
to  be  public,  the  question  whether  the  contem- 
plated use  be  really  public  shall  be  a  judicial 
question,  and  determined  as  such,  without  re- 
gard to  anv  legislative  assertion  that  the  use  is 
public."  The  inquiry  is  not  as  to  what  tlie 
company  was  organized  for,  or  whether  it  will 
be  a  private  or  public  corporation,  but  what  the 
road  will  be,  tbe  structure  itself,  if  any  such 
thing  will  be  made. 

The  court  further  said:  *'  It  may  be  that  this 
provision  of  the  Constitution  was  inserted  with 
a  view  to  remove  tbe  presumption  which  is 
here  referred  to,  or  perhaps  to  allay  all  doubts 
which  might  arise  at  any  time  in  respect  to  the 
question;  out  it  is  certainly  true  that  this  pro- 
vision of  the  Constitution  is  only  a  declaration 
of  the  law  as  it  stood  at  the  time  tbe  Constitu- 
tion was  made."  HaUett,  J,,  refers  in  his 
opinion  to  a  case  I  have  not  seen  decided  in  his 
court  (McP/iee  v.  Union  Pae,  R.  Oo,  not  re- 
ported), in  which  it  was  held  that  a  tract  which 
the  company  proposed  to  lay  down  in  a  town 
was  only  a  private  road  for  serving  certain 
warehouses,  not  of  a  public  character,  which 
would  enable  them  to  proceed  in^ opposition  to 
the  demands  of  certain  property  holdera  in  th4^ 
neighborhood. 

In  Chicago  Bailroad  Company  v.  WUU,  4 
West.  Rep.  121, 116  IlL  440  (decided  by  the 
Supreme  Court  of  Illinois  in  1886),  it  was  held 
that  where  the  track  for  which  tiie  appellant 
sought  to  condemn  appellee's  land  was  a  branch 
road,  intended  for  the  private  use  of  handling 
the  freight  of  certain  brick  works,  the  condemn 
nation  of  the*  property  for  such  a  use  is  unau* 
thorised  by  law,  and  the  proceedings  should 
have  been  dismissed  as  soon  as  such  purpose  be- 
came apparent.    Shope,  Ji.,  for  the  court  saidt 

"It  is  evident  from  the  evidence  in  this  case 
that  the  sole  use  and  nurpose  of  the  proposed 
track  waste  reach  the  brick  works,  situated  be* 
tween  a  half  and  three  quarters  of  a  mile  from 
appellant's  railroad,  and  thereby  create  a  feeder 
to  Its  main  line,  and  add  to  the  volume  of  its 
frdgfata.  There  is  no  pretense  that  there  was 
any  necessity  for  any  increased  fadlitiea  in  the 
looEdiQr  of  tne  proposed  trade,  except  for  the 
purpose  of  saving  the  hauling  of  farlck  from 
these  brick  worb,  and  the  increased  traffic 
brought  to  appellant's  main  line  by  the  build- 
ing of  this  spur.  True,  the  superintendent 
says  this  track  could  be  used  to  store  cars  upon; 
but  it  is  in  the  country,  and  there  is  no  pretense 
that  there  is  or  wUl  be  any  necessity  for  this,  or 
that  it  will  be  convenient  to  store  cars  at  this 
point,  or  that  the  track  was  intended  for  such 
use.  Besides,  the  track  is  shown  to  be  designed 
for  use  by  running  cars  over  it  each  dav.  In- 
deed, so  patent  is  it  from  tbe  record  that  the 
proposed  track  was  a  spur  road,  intended  for  the 
use  indicated,  that  the  only  statement  by  ap|)el* 
lant's  counsel,  in  his  l)rief ,  of  the  use  for  which 
appellee's  land  was  to  be  appropriated,  is  as  fol- 
lows: 'The  appellee  being  the  owner  of  some 
land  located  between  the  railroad  and  the  brick 
works,  appellant  filed  his  petition  to  condemn 
a  strip  thirty  feet  in  width,  across  his  land,  in 
order  to  build  a  railroad  track  from  its  main 
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track  to  the  brick  works,  as  described'  .  .  . 
If  this  was  a  side  track,  and  was  in  some  way 
necessary  to,  or  aided  in  the  convenient  and  sac- 
oessful  operation  of ,  appellant's  railroad,  the 
fact  that  it  serves  tbe  private  use  mentioned 
woald  not,  as  said  by  the  court  in  South  C^ii- 
eago  Railroad  Company  v.  Dix,  109  III.  237, 
make  it  any  the  less  necessary  as  a  side  track; 
but  there  is  no  such  pretense  here,  and  the  right 
to  condemn  appellee's  land  depends  upon  the 
right  of  appellant  to  build  an  independent 
branch  road  from  its  main  line  to  the  brick 
works,  for  the  purpose  of  creating  a  feeder  to 
its  main  line  of  road,  or,  as  put  by  counsel,  to 
move  this  vast  volume  of  freif^ht.  In  no  Just 
sense  can  this  proposed  line  be  said  to  be  con- 
nected with  or  necessary  to  the  buildinfr*  oper- 
ating, or  running  of  appellant's  railroad." 

In  Qet2*s  Appeal,  supra,  Trunkey ,  «/*. ,  in  a  vig- 
orous dissenting  opinion,  said  (8  Am.  &  £ng. 
R  Cas.  195):  "No  one  denies  that  a  railroiui 
company  may  lay  as  many  sidings  and  turnouts 
as  are  fairly  requisite  to  occommoQateits  busi- 
ness, nor  that  the  company  is  intrusted  with 
the  location  of  its  road  and  branches,  keeping 
within  the  limits  of  its  charter.  Locating  its 
road  between  certain  points,  or  locating  a 
branch  to  a  certain  point  lor  accommodation  of 
the  public,  is  altogether  different  from  locating 
a  branch  or  siding  merely  to  accommodate  a 
private  person,  natural  or  artificial,  for  private 
gain.  Here  is  a  naked  fact  of  running  a  siding, 
is  it  is  railed,  across  the  plaintiffs'  lot,  against 
their  will,  for  private  gain,  to  a  rolling  mill. 
This  siding  is  not  for  public  use.  Its  terminus 
is  on  private  property.  If  the  defendant  may 
lawfully  construct  it,  it  may  arbitrarily  run  its 
sidings  to  every  private  place  it  chooses,  doing 
irreparable  mischief  to  owners  of  property  who 
are  in  tbe  way.  In  Reading,  tiie  plaintiff's 
dwelling  and  business  are  destroyed  today  in 
laving  a  siding  to  an  iron  mill;  to-morrow  an- 
other citizen  may  be  ruined  by  a  siding  to  an 
ice  house;  another,  by  one  to  a  tannery;  and  so 
on  indefinitelv.  Other  comranies  have  like 
powers  as  this  defendant.  In  Philadelphia, 
dwellings  may  be  demolished  in  running  sidings 
to  sugar  refineries,  shoe  factories,  shops  and 
sales  rooms,  and  other  private  places,  at  the 
arbitrary  discretion  of  the  several  boards  of  di- 
rectors. Outside  of  the  cities,  no  man's  farm 
will  be  secure  from  a  siding  to  any  stone  quarry 
or  other  private  place  whose  owner  may  be  fa- 
vored by  tlie  Judgment  of  a  board  of  directors. 
I  am  not  convinced  that  it  was  the  Legislature's 
intent  to  grant  such  rights,  and  do  not  believe 
they  have  been  granted.  But  if  within  the 
words  of  the  statutes  or  charters,  it  seems  to 
me  a  Rross  violation  of  the  eitizen*s  right  that 
his  property  should  be  violently  taken  for  pri- 
vate use." 

Thus  we  see  the  progress  that  has  been  made 
in  Pennsylvania  in  favor  of  the  extraordinary 
rights  claimed  by  corporations  and  persons 
against  tbe  private  right  of  the  citizen.  First 
the  legislative  grant  was  justified  in  Harvey  v. 
Thonui9,  supra,  on  tbe  ground  that  the  Consti- 
tution did  not  forbid  it;  and  since,  on  the  ground 
that  the  use  was  public,  although  it  is  difBcult 
to  see  w)  ere  the  general  public  could  be  inter- 
est ed.  It  would  seem  that  the  public  would  be 
quite  as  much  interested  in  the  issue  of  bonds 
to  aid  manufacturing  companies;  yet  it  is  uni- 
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formly  held  that  a  statute  which  authorizes  a 
town  to  issue  its  bonds  in  aid  of  the  manufact- 
uring enterprises  of  Individ tials  is  void  because 
the  taxes  necessary  to  pay  the  bonds  would,  if 
collected,  be  a  transfer  of  the  proper^  of  hi- 
dividuals  to  aid  in  the  projects  of  gain  and 
profits  of  others,  and  not  for  a  publS  use,  in 
the  proper  sense  of  that  term.  OiUzens  Sat,  d 
Loan  Asso.  v.  Topeka,  87  U.  S.  20  Wall  656 
[22  L.  ed.  4551:  (kUy.La  Orange,  118  U.  8. 1 
[28  L.  ed.  8961;  OAu?  VaUey  Iron-Worki  v. 
MoundstiUe,  11  W.  Ya.  1. 

The  property  of  railroad  corporations,  in  so 
far  as  concerns  the  ownership  thereof,  and  the 
profit  or  gain  to  be  made  from  their  use,  is  to 
all  intents  and  purposes  private  property,  al- 
though applied  to  a  use  in  which  the  public 
have  an  interest  Lake  Share  d  M.  S,  R,  Cb. 
V.  CSiicago  d  W.  L  R.  Go.WlXL  606. 

As  far  as  the  public  is  concerned,  when  what 
they  need  is  for  "public  use,"  they  have  a  right 
to  invoke  the  exercise  of  eminent  domain;  but 
in  So  far  as  that  which  concerns  them  as  to 
their  private  interests,  their  profits  and  gains, 
is  concerned,  they  stand  as  individuals,  or  as 
merely  private  corporations,  in  which  the  pub- 
lic has  no  concern,  and  for  such  private  pur- 
poses cannot  odl  into  exercise  the  power  of 
eminent  domain. 

Stripped  of  all  the  disguises  thrown  around 
the  case  of  the  petitioner,  it  is  shown  that  its 
object  is  to  oonaemn  the  land  of  tbe  defendants 
for  the  purpose  of  enabling  it  to  lay  a  aidins, 
switch,  branch  road  or  lateral  work  from  the 
main  track  to  the  WbeeUng  Steel  Works,  a  few 
hundred  feet  distant,  for  tfie  purpose,  as  stated 
in  the  original  petition, "of  trans|K>rting  freights 
to  and  from  said  steel  works  over  the  peti- 
tioner's said  railroad."  This  clearly  was  for 
the  private  accommodation  of  both  the  railroad 
and  steel  works,  and  to  make  tbe  private  busi- 
ness of  both  more  profitable.  This  was  not  for 
a  public,  but  was  for  a  private,  use;  and  the  tak- 
ing of  the  property,  under  these  circumstances, 
would  be  tbe  taking  of  private  property  for  pri- 
vate use,  which  is  clearly  prohibited. 

The  learned  counsel  for  defendant  In  error 
in  his  brief  says:  *'No  deadlier  blow 'could 
l)e  aimed  at  the  industries  of  the  State  than  that 
which  this  defendant  asks  tbe  court  to  desil." 

It  seems  to  us,  if  railroad  corporations  were 
permitted,  ad  liiitum,  to  do  what  this  defend- 
ant in  error  asks  to  be  done,  "no  deadlier  blow 
could  be  dealt  the  private  rights  of  the  citizen.* 
If  the  doctrine  claimed  by  defendant  in  error 
should  prevail,  then  corporations  might  go  to 
any  private  place  they  chose,  to  rolling  mills^ 
ice  houses,  tanneries,  sugar  refineries,  brick 
yards,  grocery  stores,  etc.,  and  in  the  country, 
to  stone  quarries,  cofU  mines,  stock  farms,  etc., 
and,  if  any  private  citizen  dared  to  stand  in  the 
way,  violently  wrest  his  property  from  him  for 
their  mere  private  gain.  In  such  a  state  of  af- 
fairs the  so  called  protection  by  the  Constitu- 
tion to  the  rights  of  private  propertv,  by  the 
arbitrary  ruling  of  the  courts,  would  be  ren- 
dered nugatory  and  void.  The  mere  declara- 
tion in  a  petition  that  the  property  is  to  be  ap- 
propriated to  public  use  dries  not  make  it  so; 
and  evidence  that  the  public  will  have  a  right 
to  use  it  amounts  to  nothing  in  the  face  of  the 
fact  that  the  only  incentive  to  ask  for  the  con- 
deomation  was  private  gain,  and  it  was  appar- 
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ent  tbat  the  Mietal  public  bad  no  interest  in 
it.  We  wouM  do  nothing  to  hinder  the  devel- 
opment  of  the  State,  nor  to  cripple  railroad 
companies  in  assisting  such  deyelopment,  but 
at  the  same  time  we  must  protect  the  property 
rights  of  the  citizens.  All  that  to  which  the 
corporatioDS  are  entitled  under  a  proper  con- 


struction of  the  law  they  w{!l  receive:  but  they 
must  not,  lor  their  own  gain  and  pront,  be  per* 
mitted  to  take  private  property  for  private  use. 

The  Judgment  of  the  Circuit  Oourt  ie  reversed, 
and  the  petition  diemieeed.       ^ 

Greeiit  Snyder  and  Woods^  JJ^  con- 
curred. 
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a  L.  McCOULL,  Jr.,P^.  in  Err., 

9, 

City  of  MANCHESTER 
(....Va.....) 

1«  JL  miBtenpftl  coirponnion  opikii  mmpo* 

Skte  or  dbpenae  witb  the  duties  and  11»- 
Ities  tmpoaed  upon  it  by  its  charter  for  ihe 
mtaty  ot  the  publio  In  respeot  to  the  oare  of 
siieota,  by  means  of  an  ordinanoe. 
&  A  etly  ordinaiiee  permittiiif  a  penMm 
BMkgmged  in  lwiildtng»  eto.,  to  deposit  ma* 
terfals  upon  the  street  for  one  half  of  its  width  is 
no  defense  to  an  action  against  the  city  for  negli- 
genoe  in  permitting  obitmotions  to  remain  in  the 
street  without  any  light  at  night  or  other  signal 
to  give  warning  of  them«  in  oonsequenoe  of 
which  a  traveler  sustained  injuries. 

(December  18, 1888.) 

ERKOB^  brought  by  the  plaintiff  below,  to 
review  a  Judgment  of  the  Corporation 
Court  of  the  Citv  of  Manchester  in  favor  of 
defendant  below  in  an  action  for  damages  for 
injuries  sustained  hj  reason  of  an  obstructed 
highway.    Beoereed, 

The  facts  and  questions  raised  are  fully 
stated  in  the  opinion. 

Mr.  W«  R»  Mereditli*  with  Meeere,  Here* 
dith  As  Coeke»  for  plaintiff  in  error., 

Mr,  W,  I*  dopton  for  defendant  in  error. 

FaiiBtlero7t  /.,  delivered  the  opinion  of 
the  oourt: 
The  petition  of  C.  L.  McCouU,  Jr.,  com- 

?la{ns  of  a  final  Judgment  of  the  Corporation 
'ourt  of  the.  City  of  Manchester  rendered  in 
the  case  of  C.  L.  McCoull,  Jr..  plaintiff,  against 
the  City  of  Manchester,  defendant,  on  the  7th 
day  of  May,  1888. 

It  appears  from  the  record  that  about  1 
o'clock  A.  M.  on  the  night  of  November  2, 
1885,  the  pUiintifl{8aid  McCouU)  was  prudentiy 
riding  his  horse,  in  company  witb  others,  fOong 
the  principal  street  of  the  City  of  Manchester, 
when  his  horse  struck  a  large  pile  of  sand  in 
the  roadway,  fell,  broke  its  neck,  and  badly 
bruised  the  said  McCoull.  It  was  so  dark  at 
the  time  that  his  friends  and  companions — who, 
hearing  his  exclamation  when  the  disaster  oc- 
curred, came  to  his  assistance — were  in  dan- 
ger of  riding  over  him,  and  had  to  strike 
several  matches  before  tbey  could  discover  him. 

Norn.— Pemitttlna  uee  of  Orttie  for  hVLQAVnQ  pur- 

A  municipal  corporation  may  lawfully  permit  its 
streets  to  be  temporarily  used  for  building  pur- 
poees.  Such  a  oorporation  Is  not  an  insurer  or  the 
safety  of  Its  streets.  Warsaw  v.  Dunlap,  9  West. 
Hep.  8B]«  118  Ind.  671 
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Neither  the  street  lamp  was  lighted,  nor  was 
there  any  light  or  barrier  or  other  danger  signal 
before  the  pile  of  sand,  which  was  thirty  feet 
long,  from  thirteen  to  nineteen  feet  from  the 
right-hand  curbstone,  and  from  three  to  four 
feet  deep. 

The  plaintiff  instituted  this  action  of  trespass 
on  the  case  in  the  said  Corporation  Court  oi  the 
City  of  Manchester,  and  filed  his  declaration, 
settine  forth  the  aforementioned  facts,  reciting 
and  charging  the  duty  and  legal  obligation  of 
the  City  of  Manchester,  under  its  charter,  to 
keep  in  good  and  proper  condition  its  public 
highways  and  streets,  for  the  use  and  travel  of 
persons  driving  and  riding  along  and  upon  the 
same;  and  "  Whereas,  On  a  certam  night,  to  wit: 
the  night  of  the  second  day  of  Sfovember, 
1885,  there  was,  and  had  been  for  a  long  time 
previous  thereto,  in  and  pailly  across  a  certain 
street  of  said  city  called  'Hull  Street,'  at  or 
near  the  south  comer  of  Fourth  Street,  a  pile 
of  sand  of  a  certain  size,  to  wit:  running  from 
the  sidewalk  towards  the  middle  of  HuU  Street 
nineteen  feet,  runnini;  north  and  south  thirty- 
two  feet,  with  a  depth  in  the  middle  of  about 
four  feet,  and  which  was  a  partial  obstruction 
to  driving  or  riding  in  or  along  the  roadway  of 
said  street;  and  whereas,  it  was,  and  had  been 
for  a  long  time  previous  to  the  happening  of 
the  injuries  hereinafter  mentioned,  the  duty  of 
the  defendant  [city]  to  have  removed  the  said 
pOe  of  sand,  yet  the  s^dd  defendant,  well 
knowing  the  premises,  although  in  duty  bound 
as  aforesaid  to  keep  said  highway  in  safe  con- 
dition and  repair  for  the  use  of  persons  driving 
or  riding  upon  and  using  the  same,  on  a  certain 
night,  to  wit:  the  night  of  the  day  and  year 
aforesaid,  did  not  remove  the  said  pile  of  sand, 
but  negligently  and  wrongfully  allowed  the 
same  to  remain  in  said  Hull  Street  as  aforesaid, 
whereby  the  plaintiff,  then  and  there  carefully 
riding  a  horse,  unintentionally  and  unknow- 
ingly rode  a  certain  horse,  to  wit:  a  bay  mare, 
into  and  upon  the  said  pile  of  sand,  thereby 
causing  the  said  mare  to  break  or  dislocate  her 
neck,  and  thereby  killing  the  said  mare,  and 
thereby  injuring  and  straining  the  shoulder  of 
said  plaintiff,  wliich  so  remamed  a  long  time, 
and  thereby  rendering  the  said  plaintiff  par- 
tially insensible — to  wit:  on  the  night  of  the 
secood  day  of  November,  1885 — to  the  damage 
of  the  said  plaintiff  of  $500,"  etc. 

To  this  declaration  there  was  no  demurrer  or 
objection  of  any  kind.  The  defendant  pleaded 
"Not  guilty,"  Joined  issue  upon  it,  and  put 
itself  upon  tiie  country;  whereupon  a  special 
lury  was  obtained  to  try  the  case,  which,  after 
hearing  the  evidence  and  instruction  given  by 
the  court,  rendered  a  verdict  for  the  defendant; 
upon  which  verdict  the  court  rendered  its  Judg 
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ment,  after  oyeiraUng  the  motion  of  the  plaint- 
iff to  set  the  verdict  aside,  and  grant  to  him  a 
new  trial,  on  the  ground  that  the  verdict  was 
coDtraiy  to  the  law  and  the  evidence — ^to  which 
action  of  the  court  the  plaintiff  excepted,  as 
well  as  to  the  refusal  of  die  court  to  iive  the 
instnictions  asked  for  bv  the  plaintiff^  and  to 
the  giving  bv  the  court  of  the  instruction  asked 
for  by  the  defendant  The  court  certified  the 
facts  proved,  as  already  set  forth. 

A  witness  (Cox)  who  was  one  of  the  com- 
pany riding  with  the  plaintiff  at  the  time  of 
the  accident,  testified  on  the  trial  that  but  for 
the  exclamation  of  the  plaintiff  when  his  horse 
fell,  and  he,  fearing  that  he  would  be  trampled 
under  the  horse's  leet  in  the  darkness,  called 
out,  he,  too  (Cox),  would  have  ridden  into  the 
sand  pile,  as  his  horse's  hoofs  were  on  the  edge 
when  he  was  warned. 

Another  witness,  J.  D.  Mathews,  who  lived 
fn  Manchester,  testified  that  on  the  night  next 
after  the  accident,  when  there  was  the  same  ab- 
sence of  light,  two  wheels  of  bis  buggy  struck 
the  said  sand  pile,  overturning  the  buggy,  and 
throwing  himself  and  his  sister  out. 

Captain  Lipscomb,  a  witness  for  the  defense, 
testified  that  he  was  Chief  of  Police  of  the  City 
of  Manchester,  and  ex  offldo  dty  engineer; 
that  he  knew  of  the  pile  of  sand  bemg  in  Hull 
3treet  a  week  or  ten  days  before  the  kill- 
ing of  tbe  plaintiff's  horse,  but  did  not  think  it 
■necesstiry  to  report  it,  or  take  any  extra  pre- 
cautions with  reheard  to  it;  that  the  street  lamp 
diagonally  opposite  the  pile  of  sand  had  been 
lighted  before  the  second  of  November  until  12 
O'clock  at  night,  the  city's  regoUtions  only  re- 
quiring them  to  bum  until  that  hour,  but  after 
toe  accident  of  plaintiff,  and  that  of  Mr.  Mat- 
hews, he,  of  his  own  volition,  had  kept  the 
lamp  burning  all  night,  until  the  completion 
of  the  work  on  Mr.  Jones'  house. 

The  plaintiff  introdooed  on  his  part  the 
Charter  and  Ordinances  of  the  Ci^  of  Man- 
chester, particularly  the  seventh  section  of  tbe 
Act  cKf  March  20, 1874,  in  reference  to  streets 
and  allm,  which  gives  the  City  of  Manchester 

G>wer  *ho  dose  or  extend,  w£len  or  nanow, 
Y  out,  graduate,  curb  and  pave,  and  other- 
wise improve,  streets,  ddemlks  and  pnbKc 
alleys  in  the  city,  and  have  them  kept  in  good 
order,  and  properly  lighted,"  etc 

The  defendant  introduoed  on  its  pert  the  fol- 
lowing ordinance  of  the  City  of  Manchester, 
diap.  28,  J(  7:  "A  person  engaged,  or  about  to 
be  engaged.  In  building,  repairing,  excavat- 
ing or  making  any  improvements  on  a  house  or 
lot  on  which  materials  are  to  be  used,  or  from 
which  th^  are  to  be  removed,  may  deposit 
such  materials  in  that  part  of  the  street  or  pub- 
lic alley  opposite  his  premises,  or  so  mucn  of 
the  carriage  way  as  does  not  exceed  one  hidf 
of  the  width  thereof,  so  that  the  use  of  the  gut- 
ter be  not  thereby  obstructed.  The  councQ 
may,  on  bdng  satisdaedof  the  necessity  therefor, 
grant  a  special  permit  in  writing,  authorizing 
more  of  the  street  to  be  used  than  hereinbe- 
fore mentioned,  or  authorizing  the  deposit  to 
commence  earlier  or  continue  longer  than  is 
hereinafter  provided.  But,  except  by  such 
permission,  the  deposit  shall  not  be  made,  in 
case  of  small  repairs,  more  than  one  da^,  nor, 
in  other  cases,  more  than  three  days,  before  the 
work  is  commenced;  and  the  remains  shall  be 
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cleanly  removed,  in  a  case  of  small  repalra,  by 
the  end  of  the  first  day,  and,  in  other  cases,  by 
the  end  of  the  third  day,  next  after  that  on 
which  the  work  is  finished,"  etc. 

It  was  further  proven  that  tbe  pile  of  sand 
was  a  part  of  the  ouilding  material  used  in  the 
construction  of  Mr.  Jones'  house,  either  by 
himself  or  his  contractors,  and  that  Mr.  Jones 
owned  the  lot  opposite  the  pile  of  sand,  and 
abutting  on  the  said  Hull  Street,  at  the  point 
where  said  pile  of  sand  was  placed,  and  that 
the  said  Jones  was  at  the  time  engaged  in 
building  a  brick  house  on  said  lot,  and  that 
said  sand  was  necessary  for  and  used  for  the 
construction  of  said  house,  and  that  said  pile 
of  sand  did  not  occupy  more  than  half  the  width 
of  the  carriage  away  of  the  said  street,  and  did 
not  obstruct  the  use  of  the  gutter  of  said  street. 
It  was  further  proven  that  tbe  width  of  the 
carriage  way  of  said  street  was  forty  f eet,  mod 
of  each  sidewalk  sixteen  feet. 

Upon  this  state  of  facts,  as  proven  by  the 
evidence  adduced  to  the  lury,  the  plaintiff 
asked  the  court  to  instruct  the  Jury  as  follows: 
"That  it  Ib  tbe  duty  of  a  munidpal  corpora- 
tion to  keep  its  streets  free  from  obstructions, 
and  that  the  passage  of  an  ordinance  does  not 
relieve  the  city  of  liability  for  injuries  result- 
inff  from  the  negligence  of  the  city  in  failing 
to  li^ht  3aid  street  so  as  to  warn  travdera  m 
existmg  danger  in  the  use  of  said  way.  A 
travder  is  not  required  to  walk  his  horse,  bat 
has  a  right  to  travel  at  such  a  rate  as  a  man  of 
ordinary  prudence  usually  travels.  In  order 
to  hold  the  city  liable,  it  must  have  had  notice, 
whidi  is  either  express  or  implied.  If  the  ob- 
Btruction  Is  on  a  frequented  atteet  of  a  town, 
and  has  been  there  ten  days  or  two  weeks,  the 
Jury  mav  imply  that  the  city  had  notice  of  tha 
obstruction.  If  the  Juxy  believe  from  the  evi- 
dence that  one  of  the  dty  ofiloers,  who  is  diief 
of  police,  had  notice  before  the  acddmt  of  the 
obstruction,  that  is  express  notice  to  the  cor- 
poration. Even  if  there  is  an  ordinance  of  the 
city  allowing  a  builder  to  put  sand  fn  the  street, 
yet  if  the  Juiy  believe  from  the  evidence  that 
It  was  necessary  in  snch  case  lo  safe  trayeling 
that  there  should  have  been  a  dty  lamp  lit  at 
the  comer  of  Foarth  and  Hull  Streets  to  warn 
travelers  of  this  existing  danger,  tbej  are  in- 
stmcted  that  the  failure  of  the  dty  to  have 
such  light  at  the  time  plaintiff  passed  by  is  n^- 
ligence.  The  court  further  diaiges  the  jarj 
that  the  dty  was  responsible  and  liable  In 
damages  to  any  individual  who  soffers  any 
spedfu  damage,  caused  by  the  streets  bdng 
left  in  an  impaasable  condition,  where,  by  ordi- 
nary prudence  and  caution,  he  could  not  fore- 
see and  avoid  the  injury  occasionine  him  dam- 
age. When  pnblic  streets  in  this  dty  are  left 
in  an  impassable  or  dangerous  condition  to  the 
traveling  public,  and  no  means  or  precautions 
are  taken  to  warn  the  public  of  the  danger,  or 
to  prevent  t^em  from  running  upon  it,  unless 
tbe  person  sustaining  tbe  injury  nas  notice  of 
the  danger  and  suffers  in  consequence  of  his 
own  negligence,  and  from  the  want  of  ordinary 
caution  and  i>rudence,  the  dty  is  liable  for  the 
damage  sustained." 

But  the  court  refused  to  grant  the  aforesaid 
instructions,  or  any  one  of  them;  and,  upon 
the  motion  of  the  defendant,  in  Uea  thereof, 
instructed  the  Jury  "that  if  they  believe  from 
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the  evidence  that,  in  aooordance  ^ith  the  fol- 
loivinff  ordinance  of  the  (/Ity  of  Manchester— 
sevenSi  section  of  chaptiT  28,  Reyised  Ordi- 
nances of  the  City:  *A  person  engaged,  or 
ahoQt  to  be  engaged,  in  building,  repairing, 
excavating,  or  making  any  improvements  on  a 
house  or  lot  on  which  materials  are  to  be  used, 
or  from  which  thej  are  to  be  removed,  may 
deposit  sach  matenals  in  that  part  of  the  street 
or  public  alley  opposite  his  premises,  or  so 
much  of  the  carriage  way  as  does  not  exceed 
one  half  of  the  width  thereof,  so  that  the  use 
of  the  gutter  be  not  thereby  obstructed.  The 
council  may,  on  bein^  satisfied  of  the  necessity 
therefor,  grant  a'  special  permit,  in  writing,  au* 
thorizing  more  of  the  street  to  be  used,'  etc.-^ 
that  the  pile  of  sand  in  Uie  declaration  com- 
plained of,  as  the  obstruction  which  caused 
the  injury  to  the  plaintiff  in  the  declaration 
daimed,  was  placed  in  Hull  Street  by  one  A. 
C.  Jones,  or  his  contractors,  and  that  he,  the 
said  Jones,  was  then  and  there  engaged  in 
building  a  house  on  his  lot  which  abutted  on 
the  street  at  Uie  point  at  which  the  injury  oc 
curred,  and  that  the  said  sand  was  necessarv 
and  used  for  said  building  as  building  material, 
and  that  the  said  pile  of  sand  did  not  occupy 
more  than  one  half  of  the  roadway,  nor  ob- 
struct its  street  so  that  travelers  could  not  pass, 
then  the  City  of  Manchester  is  not  responsible 
for  the  injury,  and  the  Jury  must  find  for  the 
defendant." 

There  is  no  demurrer  to  the  declaration  in 
the  record,,  and  it  states  a  case  clearly  within 
the  rule  laid  down  by  this  court  in  Jones  v. 
Old  Dominion  Cotton  Mills,  82  Ya.  148,  10  Ya. 
L.  J.  474,  in  which  Richaidson,  J.,  delivering 
the  opinion  of  the  court,  says  the  declaration 
states  '*a  cause  of  action  so  that  it  could  be 
understood  by  the  party  who  is  to  answer  it, 
by  the  Jury  who  are  to  ascertain  the  truth  of 
the  allegations,  and  by  the  court  who  are  to 
give  Ju^;ment.'* 

"It  cotainly  does  state  and  distinctly  set 
forth  when,  where,  in  what  manner,  ana  un- 
der what  circumstances— givhig  ample  details 
—the  plaintiff  was  injured  by  the  default, 
negligence  and  improper  conduct  of  the  de- 
fendant's servant.  This  is  all  that  seems  nec- 
essary to  fulfill  the  office  of  a  declaration." 
BaUman  dO.ILOo.  v.  WMttingion,  80  Oratt. 
810. 

The  declaration  in  the  case  under  review 
states  the  time  when  the  accident  occurred,  and 
the  manner  and  circumstances  of  its  occur- 
rence, and  alleges  that  the  defendant  city 
negligently  and  wrongfully  allowed  the  pile 
of  sand  to  remain  in  the  street  It  says  nothing 
about  how,  or  by  whom,  or  under  what  au- 
thority, it  was  put  there;  but  charges  that  it 
was  negligently  and  wrongfully  permitted  by 
the  dty  to  renuin  there.  The  xnroof  was  that 
it  was  allowed  by  the  city,  with  the  full 
knowledge  of  its  ebief  of  pouce,  without  lights 
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in  the  street  lamps,  and  without  barriers,  or 
any  kind  of  dan^  signals;  and  that  by  this 
default  and  negligence  of  the  defendant  <dty 
the  plaintiff  was  injured,  without  fault  or 
negligence  on  his  part,  by  the  falling  and  kiU- 
ing  of  his  horse  under  him,  and  his  own  serious 
hurt,  caused  by  a  pile  of  sand  thirty  feet  long, 
fifteen  or  more  feet  wide,  and  four  feet  deep, 
occupying  one  half  of  the  main  street,  without 
lights,  barriers,  danger  signals  or  anythiog  to 
warn  the  traveling  public,  in  a  dark  night,  of 
the  obstruction  in  the  highway. 

Upon  the  facts  charged  in  the  declaration, 
and  certified  by  the  court  to  have  been  proved 
in  the  cause,  the  instructions  which  were  asked 
for  by  the  plaintiff,  and  refused  by  the  court, 
correctly  expounded  the  law  as  to  the  legal 
duty  of  municipal  coi'porations  to  keep  their 
streets  in  a  safe  condition  for  the  use  of  the 
public,  and  their  liability  in  damages  at  the 
suit  of  an  individual  who  sustains  Inlury  by 
reason  of  their  neglect  so  to  do,  and  the  Cor- 
poration Court  of  the  City  of  Manchester  erred 
m  refusing  to  give  them  to  the  Jury.  See  NoUe 
V.  Biehmond,  Si  Gratt.  271;  Sawyer  v.  Corse,  17 
Gratt.  280;  Richmond  v.  Courtney,  82  Gratt. 
798;  Orme-Y.  Richmond,  79  Ya.  86;  Gordon  v. 
Ric/imond,  2  S.  E.  Rep.  727. 

The  instruction  which  was  asked  for  by  the 
defendant  city,  and  given  by  the  court,  is 
wholly  erroneous.  The  defendant  city  pleaded 
its  own  ordinance,  allowing  building  materials 
to  be  put  in  the  streets,  and  setting  forth  that 
the  pile  of  sand  which  had  caused  the  injury 
was  being  used  at  the  time  by  tbe  contractor 
for  building  purposes;  and  the  court  instructed 
the  Jury  that  the  existence  of  the  ordinance 
was  a  complete  and  absolute  defense  to  tbe  city 
itself,  and  relieved  it  from  all  amenability  to 
the  law,  which  requires  it  to  be  itsdu^  to  keep 
its  streets  and  highways  in  safe  conoition  for 
the  use -of  the  public,  and,  where  necessary  (as 
in  this  case)  to  have  a  light  or  barrier,  or  other 
signal,  to  warn  travelers  of  the  temporary  and 
necessary  danger  in  tbe  street. 

Tbe  duties  and  liabilities  imposed  by  its  char- 
ter for  the  safety  of  the  public  cannot  be 
abrogated  or  dispensed  with  by  an  ordinance 
of  the  city  council;  and  reason  and  public  pol- 
icy supplement  the  law  in  holding  the  city 
responsible  for  the  neglect  or  omission  of  due 
dilij^nce  in  the  discharge  of  their  charter 
duties.  The  corporation  court  erred  in  over- 
ruling the  motion  to  set  the  verdict  of  the  Jury 
aside,  and  to  grant  a  new  trial;  and  the  Judg- 
ment complained  of  is  wholly  erroneous,  and 
must  be  reversed  and  annuUea,  the  said  verdict 
be  set  aside,  and  the  case  will  be  remanded  to 
the  Corporation  Court  of  the  City  of  Man- 
chester for  a  new  trial,  with  direction  to 
ffive  the  instructions  in  the  record  asked 
for  by  the  plaintiff,  if  the  evidence  shall  be 
the  same. 

Booersed. 
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LOUISViLLE  ft  NASHVILLE  R  CO., 

Appt., 

Lou  E.  BALLARD. 

C(....  Ky. ...-) 

1.  A  woman  carried  by  a  railroad  train 
beyond  her  station  at  whioh  the  railroad 
employ  to  refused  to  put  her  off,  and  to  whom 
they  *'were  insultinir  either  In  words,  tone  or 
manner,**  may  be  allowed  to  recover  punitive 
damages. 

H  A  Judgement  for  $8*005  damases  In  favor  of 
a  woman  who  was  carried  past  her  station  on  a 
railroad  train,  in  consequence  of  which  she  was 
oblisred  to  walk  between  one  and  two  miles,  oar- 
rylDff  a  large  bundle  and  valise,  and  by  the  ex* 
ertion  and  excitement  thereby  caused,  was  made 
sick  for  several  days,  and  who  was  treated  in  an 
insulting  manner  by  the  railroad  employes,  will 
not  be  set  aside  as  excessive,  where  substantially 
the  same  amount  has  been  given  on  a  former 
trial. 

(January  22,  IBBOl) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Marion  County  Circuit  Court  (W.  E. 
Russell,  /.),  in  favor  or  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries  re- 
sulting to  her  by  being  carried  beyond  a  sta- 
tion to  "Which  she  had  purchased  a  ticket  and 
being  compelled  to  walk  back.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Me$9r$,  H.  W.  Braee,  William  Lind- 
mm»j  and  W.  J.  Lilse  for  appellant 

Messrs,  RIfos  Sb  Spalding^  for  appellee. 

Bennett*  J.,  delivered  the  opinion  of  the 
court: 

The  appellee,  a  young  lady,  was  in  Febru- 
ary, 1882,  teaching  school  at  Loretto,  Marion 
County,  Ky.  Her  father  lived  between  half  a 
mile  and  a  mile  from  a  flag  station  on  the  ap- 
pellant's road  known  as  "Harper's  Ferry." 
The  appellee  on  Saturday  evenings  usually 
went  to  her  father's  home,  and  returned  again 
on  Monday  morning  to  her  school.  She  made 
her  trips  to  and  from  Harper's  Ferry  station  on 
the  appellant's  passi-nger  train,  fier  father 
was  in  the  habit  of  meeting  her  at  Harper's 
Terry,  and  taking  her  from  that  place  to  his 
home  on  honseback.  She,  Saturday  evening, 
February  18,  1882,  purchased  a  passenger 
ticket,  which  entitled  her  to  travel  on  the  ap- 

gellant's  train  from  Loretto  to  Harper's  Ferry, 
he  boarded  the  train  at  Loretto  to  make  her 
trip  to  the  latter  place.  She  carried  with  her 
a  bundle  of  considerable  azi\  and  a  valise. 
The  conductor.  Sweeny,  was  in  the  habit  of 
running  said  train  on  Saturday  evenings,  and 
had  said  train  in  charge  that  evening,  and  took 
up  the  appellee's  ticket  before  the  train  reached 
Harper's  Ferry. 

The  appellee  swears  that  the  train  did  not 
Wow  its  whistle  for  Harper's  Ferry,  nor  did  it 
stop  at  that  place.  In  this  she  is  corroborated 
by  several  persons  who  were  passengers  on  the 
train.  Also  her  father  says  that  he  was  on  his 
way  to  Harper's  Ferry  for  the  purpose  of  tak- 
ing the  appellee  home,  but,  as  the  train  passed 
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the  station  without  stopping,  he  concludc/I  that 
the  appellee  was  not  on  it,  and  he  returned  to 
his  home  without  goin^  to  the  station.     The 
appellee  says  that  she  discovered  that  the  train 
hao  passed  the  station;  that  she  then  called  to 
the  conductor,  who  was  at  the  far  end  of  the 
car,  engaged  in  conversation  with  some  one, 
several  times  before  she  got  his  attention;  that 
he  then  came  to  her,  and  asked  her  at  -w^hat 
place  she  wished  to  get  off.    She  said  at  Har- 
per's Ferry,  to  which  point  she  had  purchased 
her  ticket.    He  said  that  the  train  had  passed 
Harper's  Ferry,  and  that  he  could  not  go  back  to 
it;  but  he  would  take  heron  to  the  next  station. 
She  declined  to  be  taken  on  to  the  next  station; 
but  claimed  that  she  should  be  put  off  at  Har- 
per's  Ferry.    He  said  if  she  would  not  go  on 
she  would  have  to  get  off  the  train  and  wnik 
back.    She  said  she  could  do  so,  but  she  would 
make  him  pay  for  it.    He  waived  his  hand  to- 
wards the  door  as  if  to  say  fo,  and  she  went« 
carrying  her  bundle  and  valise,  and  he  foUo^vr* 
ing  to  the  door,  and  standing  on  the  platform 
without  offering  to  assist  her;  that  she  had  to 
get  off  the  train  without  any  assistance  what- 
ever, that  a  brakeman  was  at  hand,  but  offenwl 
her  no  assistance,  but  seemed  to  be  enjoyine 
the  situation;  that  as  she  got  on  the  groona 
from  the  coach  steps,  the  lowest  step  bein^ 
some  three  or  four  feet  from  the  ground,  the 
brakeman  bein^  right  by  her,  grinned  at  her 
with  a  broad  gnn;  that  the  conductor's  tone  of 
voice  and  manner  towards  her  were  insulting; 
that  she  got  off  the  train  about  a  mile  from 
Harper's  Ferry,  and  she  had  to  walk  back  to 
it,  and  from  thence  home,  carrying  her  bundle 
and  valise;  that  from  the  ^ce  that  she  got  off 
of  the  train  to  Harper's  Ferry  there  was  no 
pathway.    The  route  was  rough,  muddy  and 
uninhabited;  that  from  the  walk  and  excite- 
ment she  was  made  sick— not,  however,  in 
bed  aU  the  time — ^for  four  days. 

On  the  other  hand  the  conductor  sweara 
that,  owing  to  some  casualty  over  which  he  had 
no  control,  the  train  was  not  sU>pj^  at  the 
platform,  but  it  was  stopped  within  sixty  or 
seventy  yards  after  nassiog  it;  that  he  waited 
to  see  if  anyone  would  eet  up  as  if  to  set  off, 
but  no  one  did.  Then  he  called  out,  "  All  oat 
for  Harper's  Ferry,"  and  no  one  getting  up  as 
if  to  get  off,  he  went  on.  He  denied  in  tato 
the  conduct  attributed  to  him  by  the  appelleeL 
He  says  that  she  was  put  off  not  exceeding 
four  or  five  hundred  yardsfrom  Harper's  Ferry. 
The  brakeman  sustains  the  conductor.  He 
also  says  that  he  was  not  rude  to  the  appellee 
but  helped  her  off  the  train.  The  testimony 
of  others  is  to  the  same  purport  The  father 
of  the  appellee  swears  that  on  the  next  morn- 
ing the  appellee  showed  him  the  place  that 
she  got  off  the  train,  and  he  stepped  the 
distance  to  Harper's  Feny,  and  it  was  1,075 
yards. 

It  is  manifest  that  the  Jury  believed  the  ap- 
pel]ee*s  entire  story;  therefore  they  awarded 
to  her  $8, 006  in  damages.  Theretofore  there  had 
been  a  trial  of  the  case  upon  substantially  the 
same  evidence  as  was  introduced  on  the  trial  of 
this  case,  which  resulted  in  a  verdict  of  $8,000 
for  the  appellee,  which  this  court  set  aside  on 
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accoQDt  of  an  error  in  one  instruction,  which 
was  as  follows: 

"  If  the  Jury  believe  from  the  evidence  that 
the  defendant's  agents  or  employes,  or  any  of 
them  in  charge  of  the  defendant's  train,  carried 
the  plaintiff  beyond  tlie  station  for  which  she 
had  purchased  a  ticket,  and  refused  to  put  her 
off  at  her  station,  and  were  indecorous  or  in- 
sulting, either  in  words,  tone  or  manner,  they 
should  find  for  the  plaintiff,  and  awaid  her 
damages  in  their  discretion,    not   exceeding 

This  court  disapproved  said  instruction,  up- 
on the  ground  that  it  was  improper  to  author- 
ize the  jury  to  find  for  the  appellee  on  acoount 
of  the  indecorous  conduct  of  the  appellant's 
employ^  alone;  but  the  remaining  portion  of 
the  instruction  was  approved. 

Instruction  No.  1  in  this  case  uses  the  lan- 
guage, "  were  insulting,  either  in  words,  tone 
or  manner."  The  appellant  objects  to  this  in- 
struction on  account  of  the  use  of  the  word 
'  'tone."  We  cannot  see  the  force  of  the  objection 
as  applied  to  a  female  passenger.  The  jury  were 
told  that  if  the  appellant's  employes  "  were  in- 
sulting in  tone  "  they  should  award  damages; 
that  is,  if  their  voices  were  so  accented,  inflected 
or  modulated  as  to  express  intentional  insult, 
then  the  jury  should  find  for  the  appellee.  It 
was  in  the  foregoing  sense  that  the  word  'Hone" 
was  used,  in  which  sense  the  word  would  be 
eommonly  understood  by  men  of  ordinary  in- 
tdligenoe. 


The  appellant  also  objects  to  the  latter  part 
of  the  instruction,  which  reads:  "  They  should 
find  for  the  plaintiff,  and  award  damages  in 
their  discretion,  not  exceeding  in  all  |5,000," 
etc.  This  part  of  the  instruction  is  objected 
to  because  it  authorizes  punitive  damages.  It 
does  authorize  punitive  damages,  and  the  trial 
judge  doubtless  intended  that  it  should  author- 
ize punitive  damages.  We  think  that,  as  an 
instruction  on  punitive  damages,  it  was  prop- 
erly drawn.  The  remaining  instructions  given 
by  the  court  draw  a  correct  distinction  between 
compensatorv  and  punitive  damages.  Also 
the  composition  of  compensatory  damages 
was  correctly  defined  in  one  of  said  instructions. 
Indeed,  instruction  No.  1  having  correctly  sub- 
mitted the  question  of  punitive  damages  to  the 
jury,  and  one  of  the  other  instructions  having 
correctly  submitted  the  question  of  compensa- 
tory damages  to  the  jury,  it  was  unnecessary  to 
give  the  remaining  instructions. 

The  refusal  to  give  instructions  B,  0  and  D, 
at  the  instance  of  the  appellant,  was  not  an 
error,  because  the  jury  were  already  fully  and 
correctly  instructed.  This  court  held,  when 
the  case  was  here  before,  that  the  evidence  in 
reference  to  the  conduct  of  the  brakeman  was 
competent.  See  8  S.  W.  630.  The  jury  hav- 
ing returned  two  verdicts  for  substantially  the 
same  amount,  we  will  not  reverse  on  account  of 
its  excessiveness. 

ThA  judgment  is  affirmed. 
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1.  Where  the  wall  of  a  hnlliUng  to  on  the 
line  of  the  hig^hway*  and  a  portion  of  the 
roof  projects  over  the  highway,  an  injury  re- 
sulting thereftrom  by  the  fiUl  of  snow  is  inoi- 
dental  to  its  oonstraotion  and  use;  and  an  allega- 


tion that  suoh  Injury  Is  caused  by  negligence  In 
the  construotlon  or  management  of  the  building 
is  none  the  less  true  because  the  encroachment 
on  the  highway  is  wrongful. 

2.The  lUl  of  ice  and  mow  fi^om  a  halUU 

ing  upon  a  horse,  causing  him  to  start,  whereby 
the  driver,  who  was  engaged  in  unloading,  was 
thrown  from  the  wagon  and  injured.  Is  the 
direoti  proximate  cause  of  the  injury,  although 
the  ice  and  snow  did  not  hit  the  driver. 

8.  One  who  Tlolates  a  duty  owed  to  others,  or 
commits  a  tortious  or  wrongfully  negligent  act, 


KOTB.— Jreotf0enc6  defined, 

NegUgenoe  is  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done 
under  the  circumstances  of  the  situation,  or  doing 
what  such  a  person*  under  the  existing  circum- 
stances, would  not  have  done.  The  duty  is  dictated 
and  measured  by  the  exigencies  of  the  occasion. 
Baltimore  *  P.  B.  Go.  vTjonea,  96  U.  &  438  (24  L. 
ed.60Q). 

It  is  the  duty  of  the  owner  of  a  building  under 
his  own  control  and  in  his  own  occupation,  as  be- 
tween himself  and  the  public,  to  keep  It  in  such 
safe  condition  that  travelers  on  the  highway  shall 
not  suffer  injury.  Gray  v.  Boston  Gku  Light  Co. 
114  Mass.  149;  Khron  v.  Brock,  4  New  Bng.  Rep.  428, 
144  Mos^.  510;  Baltimore  &  O.  B.  Ck>.  v.  Bose,  8  Cent. 
Bep.  724, 6K  Md.  4SS. 

When  there  is  no  intermediate  efficient  cause,  the 
original  wrong  must  be  considered  as  reaching  to 
the  effect  and  as  proximate  to  it.  Milwaukee  &  St. 
P.  R.  Go.  V.  Kellogg,  94  U.  8. 460  (24  L.  ed.  286). 

An  intervening  cause  cannot  affect  the  liability 
of  a  ncffUgent  party.  Harriraan  v.  Pittsburgh  etc. 
B.  Ck>.  9  West.  Bep.  440,  447,  46  Ohio  St.  U;  GUliland 
V.  Chicago  &  A.  R.  Co.  2  West.  Bep.  189, 19  Mo.  App. 

Coneurrent  eaueea  of  inju/ry. 
The  general  r  u  le  Is  that  where  two  or  more  causes 
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concur  and  It  cannot  be  determined  which  con- 
tributed most  largely,  or  whether  without  their 
concurrence  the  accident  would  have  liappened,  a 
recovery  cannot  be  had.  Marble  v.  Worcester,  4 
Gray,  3BD. 

The  original  or  wrongful  or  negligent  act  will 
not  be  regarded  as  the  proximate  cause  where  any 
new  agency,  not  within  the  reasonable  contemnhi* 
tion  of  the  original  wrongdoer,  has  intervenea  to 
bring  about  the  injury.  Seale  v.  Gulf  etc.  B.  Co.  06 
Tex.  £74. 

The  neifiioenee  must  be  the  proximate  eauae  of  the 
injury. 

Negligence  is  not  actionable  unless  it  Is  the  prox- 
imate cause  of  the  Injury  complained  of.  Mathia- 
son  v.  Mayer,  7  West.  Bep.  7w,  90  Mo.  685;  Pitts- 
burgh, C.  &  St  L.  B.  Co.  V.  Conn.  1  West  Rep.  904, 
104  fnd.  (t4. 

Whether  as  a  cause  of  action  or  as  a  defense,  it 
must  be  the  proximate  cause  of  the  injury  com- 
plained of;  and  when  contributory  negligence  is 
set  up  as  a  defense,  it  is  an  admission  of  negligence 
on  the  part  of  the  defendant  himself.  CartiBr  v. 
Chambers,  79  Ala.  223. 

The  immediate  and  not  the  remote  cause  is  to  be 
considered.  W.  Mahanoy  Twp.  v.  Watson,  8  Cent. 
Rep.  546, 118  E^  844, 19  W.  N.  6.  44L 

Where  a  horae  was  frightened  by  a  moving  street 


UABUOmiBETTe  BcrBXMB  JUDICUL  CODHT. 
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It  tbible  not  only  for  thoM  tnjiuie*  whlob  are  the 
djr«ct  and  Immediate  oonaequenoes  of  bla  act, 
liat  for  mob  oonaequeatlal  lajutlca  as,  aooordlng: 
to  oommon  ezperioDOe,  are  Ukely  to  and  In  tact 
do  natilt  from  Ub  act. 
4  Th«  richta  of*  trareler  are  not  lost  by  one 
vtio  stoiie  hb  wagon  In  a  Teaoonable  manDer  In 
the  highway,  tor  tbepnrpoee  of  uoloiullng  Boods. 


Mumol  be  oonaldered  on  appeo),  unteee  tlie  bill  of 
MroeptJont  showa  what  the  answer  would  hare 
been,  or  what  It  TBS  offered  to  prove  by  lilm  it  be 
weie  allowed  to  answer. 

(January  S,  lOR.) 

ON  defeodanU'  escepllonB.  OeerruUd. 
Action  for  tort,  lor  injuries  received  by 
plaioUO  thrtiQgli  b\e  horse  BtarliDf;  od  beioff 
struck  by  snow  falling  from  defendjints'  'butld- 
InfF  vhlle  plaintifF  was  unloading  his  wagon  In 
thesUeet. 

'1  tie  case  was  tried  in  the  Snpeiior  Court  for 
Essex  Countj,  before  Tbompeon,  J.,  and  a 
JutT,  and  rc8ult«d  la  a  verdict  and  ludgmeut 
lorplaiDtiS. 

llie  quesdoDS  presented  and  tbe  facts  con- 


jjldntiS. 
Dected  tbcrewtth  are  staled  In  tbe  oplnk 


Dftw&Bt  J.  delivered  the  opinioo  of  the 

It  is  the  coDleDtlon  of  the  defendaots  that, 
as  the  dedaration  aliegea  negltgenre  on  the 
part  of  the  defendanta  tbe  plaintiff  can  maiD- 
tain  It  only  by  showing  a  want  of  ordinary 
care  in  tbe  constroction  or  tnanagement  of  the 
building. 

Where  parties  in  tbe  management  of  their 
own  estate  so  use  it  that  in  jniy  In  the  ordinary 
course  of  things  may  fairly  be  expected  to  re- 
sult to  others  In  the  enjoyment  of  their  own 
estates,  or  in  the  exercise  of  their  own  lawful 
rlKhta,  as  such  use  is  wrongful,  tf  injury  does 
thus  result,  it  may  properly  be  said  to  have  oc- 
curred by  their  negligence.  The  inetrucUona 
as  given  on  this  point  were  In  the  language 
used  by  this  court  in  BkivUti  v.  Fifty  Auo- 
eiala,  106  Mass.  1B4 


They  deny  to  defendants  tte  right  to  erect 
and  Qiaintain  a  building,  even  if  ofno  unusual 
construction,  so  near  thci  street  (hat  ioeor  snow 
will  BO  fall  from  it  In  the  ordinary  course  of 
tbiogsas  to  endanger  travelers  whoare  paasins 
in  the  highway,  or  usbg  tbe  same  rightfully 
lor  the  purpoxes  of  travel. 

8/iipUy  V.  J<y^  Anoaak*.  like  the  case  at 
Bar,  was  aa  action  brought  for  negligence  on 
the  part  of  the  defendania.  In  tbe  use  of  their 
properly.  It  is  there  said  that  the  defendant 
"h^  no  right  so  to  construct  bis  building  that 
It  would  iuevilBbly,  at  certain  seasons  of  Ibe 

{ear,  and  with  more  or  ien  frequency,  subject 
is  neighbor  to  that  kind  of  inconvenience; 
and  no  other  proof  of  negligence  on  his  part  ia 

The  defendants  urge  that  as  la  that  case  tbe 
building  of  the  defendant  did  not  encroach 
upon  tbe  highway,  whilein  tbe  case  at  Bar  it  !■ 
shown  to  have  done  so  (the  eaves  piojectinK 
about  two  feel  beyond  the  wall  of  the  bulldiDe 
and  into  the  street^,  the  injuiy  (o  plaintia  dia 
not  result  from  their  carelessness  or  n^ligence, 
but  from  the  encroachment  over  tbe  hignwaT; 
and  thus,  even  If  defendania  would  M  lialMe 
for  a  nuisance  or  in  trespass,  they  are  not  in 
this  action. 

The  wall  of  defendants'  building  was  on  the 
line  of  tbe  highway,  but  the  porUon  of  tbe 
roof  projecting  over  the  highway  was  a  part  of 
the  roof,  as  the  building  was  constructed  and 
Enaincalned:  and  if  Injury  resulted  therefrom, 
it  was  incidental  to  the  coDstruction  and  use  by 
_  Janis  of  their  property.  Nor  was  suti 
the  less  properly  descrit>ed  as  careless  and 
negligent  because  it  was  aleo  dlBtlncUy  wrong- 
ful. 

Tbe  second  instruction  requested  by  the  de- 
fendants was  a  genial  statement  taken  from 
MeDoniOd  v.  SnUling,  14  Allen,  290,  the  ac- 
curacy of  which  we  have  no  occasion  to  ques- 


and  ali  that  the  case  required,  the  detendania 
can  have  no  ground  of  objection  because  the 
words  asked  by  them  were  not  used. 

The  instruction  as  given  was:  "The  sbrlldng 
of  tbe  horse  by  tbe  snow,  if  It  caused  him  to 
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and  oaucee  an  upaet, 

•a  tbe  pnizlmaEeoa_„ ,.  __^ ,  „ 

Maine  Wi  Pan  v.  BnakapMt,M  KatDe,  SB:  Koul- 
ton  r.  Banfor£in  Habe, !»!  Tftos  v.  Korthbrldge, 
n  Kaaa.  m  Wright  v.  Tnnpleton,  18!  I£ae&lS; 
HMwlt  rTbaniwiok.  8  ClUr.  Il;  Kennedr  t.  H.  Z. 
78  H.  T.  8«;  Hey  V.  Phlla.  a  Pa.  Mi^ 


— lenilelsthatQwtnliuTninBtl 

iwobabtoaonaegiienceof  tboDeKllaenoe.       

noyTwp.  V. Wilson, ■Omt.Beprus, lUPa.su. IS 


W.  N.  C  441:  SoutlMlde  Pass,  a  Oo.  V.  Trieh,  ID  Cknl. 

Ilep.8aT.  UrPa.  8*0.  SO  W.  N.  C  8K. 
It  most  be  shown  that  snoh  a  direct  relation  be- 

'  eea  tbe  act  and  the  Injury  ezlsta  as  It  might 
.ve  been  antkriiMUed  would  probably  ensues  and 
Db  nearDcas  In  eonoeotloB  as  to  be  the  priiiaiT 
OK.  Qlllllaod  T.  CUoaio  *  A.  B.  Col  a  VtaL 
!P,U«,UHo.App.4U. 

[f  neBUgenoe  ba  the  proximate  oanse  of  tbe  lo- 
ry, Itls  of  no  oonsaqneooe  whetlier  k  l)e  omlnlon 

__  oommliHlOD.    Hanlman  v.  Pittsburgh  eta.B.Oi>. 

S  Wert.  Bep.  U4.  it  Ohio  St.  11. 
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Start,  would  be  a  direct  proximate  cause  of  the 
injury,  although  the  ice  and  sdow  may  not 
have  hit  the  plalntifT."  This  instruction  as- 
aomes  that  the  fall  of  ice  or  snow  upon  the 
hoiae  was  found  to  have  been  due  to  the  negli- 
gence of  the  defendants,  as  upon  all  parts  of  the 
case  not  especially  made  the  subject  of  excep- 
tion full  and  appropriate  instructions  were 
given. 

It  is  well  settled  in  this  Commonwealth  that 
one  who  violates  a  duty  owed  to  others,  or 
who  commits  a  tortious  or  wron^uUv  negli- 
gent act,  is  liable,  not  only  for  those  injuries 
which  are  the  direct  and  immediate  conse- 
quences of  bis  act,  but  for  such  consequential 
injuries  as,  according  to  common  experience, 
are  likely  to,  and  in  fact  do,  result  from  his 
act.  McDonald  Y,8neU%ng,  tupra;  MetaUie 
Ccmpresiion  Ccufting  Co.  v.  Fiiehlmrg  R,  Oo. 
109  Massw  277;  Derry  v.  Flitner,  118  Mass.  181; 
Weilinffton  y.Dawur  EeroBene  OH  Go,  104 
Mass.  64. 

That  a  horse  struck  by  falling  ice  or  snow 
would  start,  and  would  tiius  be  Imble  to  injure 
a  person  standing  near  or  upon  the  wagon,  and 
who  was  engagSl  in  loading  or  unloading,  is 
BO  entirely  according  to  the  natural  and  usual 
sequence  of  events  that  it  cannot  have  been 
necessary  to  submit  the  Question  whether  one 
occurrence  might  probably  be  expected  to  fol- 
low the  other. 

The  defendants  further  contend  that  the 
plaintiff  was  not  using  the  street  as  a  traveler, 
and  therefore  had  not  the  rights  which  a  trav- 
eler or  an  adjoining  proprietor  might  have  to 
be  protected  from  the  effects  of  a  fall  of  snow. 
The  plaintiff  at  the  time  of  the  accident  was 
engaged  in  unloading,  from  his  team,  goods 
which  were  to  be  deposited  in  the  iMisement  of 
defendants'  building.  The  exact  position  of 
plalntifTs  team  was  In  dispute. 

The  presiding  judge  declined  to  instruct  the 
Jury  that  plaintiff  was  not  a  traveler,  and  in- 
structed the  Jurv  that  the  plaintiff  had  the  right 
to  use  the  way  for  the  transportation  of  goods  in 
a  proper  manner,  not  unreasonably  obstructing 
or  interfering  with  others,  adding: 

"He  has  a  right  to  stop  in  the  road  for  the 
pnipose  of  getting  out  or  getting  in,  or  of  un- 
loading a  team  m  a  reasonable  manner;  and 
what  is  a  reasonable  manner  is  a  question  for 
the  jury  to  pass  upon,  under  lUl  the  circum- 
stances of  the  case.'^ 

Under  this  instruction  the  Jury  must  have 
foiuid  that  he  was  unloading  his  team  in  a  rea- 
sonable and  proper  manner  when  the  accident 
occurred.  A  traveler  lawfully  using  the  way 
has  tlie  same  rights  to  enjoy  such^use  undis- 
turbed as  if  he  were  the  owner  in  fee  simple. 
Shipiey  V.  F^^  Anodatei,  101  Mass.  251. 

In  order  to  be  a  traveler,  it  is  not  necessair 
that  one  should  be  constantly  moving,  if  he  is 
a  pedestrian,  or  that  the  vehicle  he  drives,  or 
that  in  which  he  is  conveying  goods,  if  he  is 
using  one,  sliall  be  continuously  in  motion.  It 
would  certainly  be  impossible  to  use  the  high- 
ways conveniently  for  the  ordinary  purposes  of 
business  or  social  life,  with  teams  or  lighter  car- 
riages, if  occasional  stops  were  not  permitted 
to  enable  those  using  them  to  load  and  unload 
teams,  to  receive  and  deliver  goods,  to  enter 
shops  and  stores,  and  to  make  brief  calls  of 
business,  or  even  of  a  social  character.    During 
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these  stops,  if  reasonable  in  duration,  one  should 
not  lose  bis  rights  as  a  traveler,  ana  the  protec- 
tion thus  afforded  to  his  person  or  property. 
(/Linda  v.  Lothrop,  21  Pick.  292;  Juddv.  Far- 
go,  107  Mass.  264. 

In  regard  to  the  exclusion  of  the  question  to 
the  witness  Pinnock,  it  is  sufficient  to  say  that 
it  does  not  appear  by  the  bill  of  exceptioos 
what  his  answer  would  have  been,  or  what  the 
defendant  offered  to  prove  by  him  if  he  were 
allowed  to  answer.  U  has  been  often  decided 
in  such  cases  that  the  bill  of  exceptions  must 
contain  enough  to  show  that  the  excepting 
party  has  been  actually  injured.  Warren  v. 
Bfoeneer  Water  Co.  8  New  £Dg.  Rep.  502,  148 
Mass.  155-164. 

Mxcepiions  overruled. 


D.  W.  STARRATT  et  al 

James  F.  MULLEN. 
(....MasB ) 

1.  If  one  ftimiBhea  soods  upon  an  ezeouted 
oonsideratloQ  he  cann<^  maintain  an  aotlon  to  ra- 
oover  for  their  prloe  although  the  orl^rinal  Bgre^ 
ment  was  void  under  the  Statute  of  Frauds. 

2.  The  dellsnaes  of  payment  in  advance  need 
not  be  pleaded  and  proved  as  payment,  but  may 
be  raised  by  the  general  lasuo. 

8.  Although  proof  of  delivery  of  fi^oods  to 

a  person  In  oompllanoe  with  his  request  makes  out 
a  prima  facte  case  of  liability  to  pay  for  them,  yet 
this  Is  only  a  probability;  and  If  it  Is  shaken,  the 
seller  must  show  that  language  or  circumstances 
import  an  assumption  of  liability  by  him  to  pay 
money. 

(February  28, 1889,) 

ON  plaintiffs'  exceptions.  Overruled, 
This  was  an  action  of  contract,  on  an  ac- 
count annexed,  for  clothes  made,  sold  and  de- 
livered, work  done  and  money  lent  The  de- 
fendant admitted  that  all  of  the  items  sued  for, 
except  two  items,  were  furnished  and  delivered 
by  Uie  plaintiffs  to  him,  but  contended,  and 
offered  e^ence  tending  to  show,  that  he  lent 
to  the  plaintiffs  $4,000,  for  which  the  plaintifls 
gave  him  their  promissory  notes,  nothing  being 
said  in  said  notes  about  interest,  running  on  an 
average  of  four  months,  and  that  when  be  lent 
the  money  to  the  plaintiffs  the  plaintiffs  orally 
agreed  that  for  the  use  of  said  money  they  would 
pay  the  defendant  the  sum  of  |:dO  per  week  and 
furnish  him  with  his  clothes. 

The  plaintiffs  asked  the  court  (Lathrop,  J.) 
to  rule  that  the  agreement  would  be  void,  not 
being  in  writing,  and  also  that  the  defendant 
having  relied  upon  this  agreement  the  burden 
of  proof  was  upon  him  to  prove  it;  which  rul- 
ings the  court  refused  to  give,  and  ruled  that 
the  burden  of  proof  was  upon  the  plaintiffs  to 
show  that  the  money  sued  for  was  lent,  and  the 
goods  sued  for  were  sold  by  the  plaintiffs  to  the 
defendant;  to  which  refusals  to  rule  and  ruling 
the  plaintiffs  excepted.  The  Jury  found  for 
the  aefenda«it,  andplaiotiffs  alleged  exceptions. 

Messrs.  John  m»  Way  and  E.  M.  Big^ 
low  for  plaintiffs. 

Messrs.  Thomae  J.  Oar^^aii  and  Ckarlee 
H«  Sprafpie  for  defendant 
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Holme0»  J,,  deliveridd  the  opinion  of  the 
court: 

Whether  the  agreement  set  up  by  the  defend- 
ant could  bave  Men  enforced  or  not,  the  plaint- 
iffs were  at  Uberty  to  perform  it  if  thoj  saw 
fit;  and  if  tbe7  furnished  the  clothes  in  pur- 
suance of  it,  they  could  not  recover  in  this  ac- 
tion.   Mamn  v.  MandeU,  125  Mass.  562. 

The  contract  is  not  relied  on  as  an  executory 
or  binding  undertaking,  but  simply  to  show 
that  the  plaintiffs  delivered  the  clothes  upon  an 
executed  consideration;  in  which  case,  as  io 
1  hat  of  a  gift,  they  did  not  deliver  them  for  pay 
(o  be  received  thereafter. 

The  ruling  as  to  the  burden  of  proof  was  cor- 
rect Phippi  v.  Mohan,  141  Mass.  471,  2  New 
£ng.  Rep.  81. 

We  shall  not  repeat  the  reasoning  of  that  de- 
cision, with  which  we  remain  satisned.  But  as 
It  was  questioned  at  the  Bar,  we  shall  add  a 
few  words  to  what  was  said  then.  Undoubt- 
edly many  matters  which,  if  true,  would  show 
that  the  plaintiff  never  had  a  cause  of  action, 
or  even  that  he  never  had  a  valid  contract, 
must  be  pleaded  and  proved  by  the  defendant; 
for  instance,  infancy,  coverture  pr,  probably, 
illegality;  where  the  line  should  be  drawn,might 
diner,  conceivably,  in  different  Jurisdictionfl. 
But  in  the  narrowest  view  of  what  constitutes 
the  plaintiiTs  case,  if  be  declares  on  a  special 
contract,  he  must  prove  its  terms  as  alleged; 
and  on  the  same  principle,  if  he  declares  on 
the  common  counts,  he  must  prove  that  the 
goods  or  services  were  furnished  for  a  reward 
to  be  paid  thereafter  in  money.  '*The  plaint- 
iff is  boimd  to  prove  such  a  sale  and  delivery 
as  will  raise  a  debt  payable  on  request."  Parke, 
B,,  in  Counns  v.  Paddon,  2  Cromp.  M.  &  R 
547;  S,  a  6  Tyrwh.  586.  648. 

Hence  it  was  settled  in  Enffland  that  even 
under  the  Hilary  Rules,  if  the  defense  was  that 
the  floods,  although  delivered  to  the  defendant 
at  his  request,  were  delivered  as  a  gift,  or  un- 
der a  contract  to  pay  in  beer,  or  upon  a  consid- 
eration previously  executed  by  the  defendimt, 
the  proper  course  was  to  plead  the  general  issue; 
and  that  a  special  plea  would  be  bad  upon 
special  demurrer.  J(me$  v.  Manner,  1  Mees.  ft 
W.  888;  QtouhmU  v.  Lamb,  1  Mees.  ft  W.  852; 
Morgan  v.  /V&fvr,  3  Bing.  N.  C.  457.  466, 467; 
WiUon  V.  Btaiy,  4  Jur.  468;  CoUingbaurne  v. 
ManteU,  6  Mees.  ft  W.  289;  Gardner  v.  Alez- 
ander,  8  Dowl.  146.  See  Mdrvm  v.  MandeU, 
tupra.  Bo  as  to  special  contracts.  Brind 
▼.  Dale,  2  Mees.  ft  W.  775;  KemUe  v.  MiUe, 

1  Man  ft  Gr.  757,  770;  Nash  v.  Breese,  12  L.  J. 
N.  &  Exch.  806. 

The  cases  dted  answer  the  argument  that 
payment  in  advance  would  have  to  be  pleaded 
and  proved  as  payment  Payment  in  advance 
would  mean  that  the  goods  were  furnished 
upon  an  executed  consideration  in  pursuance  of 
an  antecedent  duty,  and  that  there  never  was  a 
debt  due  for  them  for  a  single  instant.  It  has 
been  held  in  England  that  even  where  the  trans- 
action was  a  cash  sale,  and  the  payment  was 
made  at  the  same  moment  that  the  goods  were 
furnished,  the  proper  plea  io  debt  after  the 
Hilary  Rules  was  nungva/n  indebitatus.  Bus- 
s^  V.  Barnett,  9  Mees.  ft  W.  812;  Wood  v. 
mocher,  4  Week.  Rep.  586;  &  C,  27  L.  T.  126; 
Dieken  v.  Neale,  1  Mees.  ft  W.  556, 569.    See 
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Com.  V.  ZAn^tn,  141  Mass.  428,  481,  2  Kevr 
Eng.  Rep.  101. 

We  do  not  refer  to  the  foregoing  cases  as  de 
ciding  the  question  6f  burden  of  proof;  but  tfa « 
reasoning  on  which  they  proceed,  coupled  with 
the  rule  that  the  burden  of  proof  never  shifts, 
leads  inevitably  to  the  result  reached  in  Phipps 
V.  Mahon, 

Proof  of  delivery  of  clothes  by  a  tailor  to  tbe 
defendant  at  his  request  makes  out  a  prima 
fade  case,  no  doubt,  because  in  the  orainary 
course  of  events  a  suit  of  clothes  is  followed 
by  a  bill.  But  this  is  only  a  probability,  and 
if  the  probability  is  shaken,  it  is  for  the  plaint- 
iff to  show  that  the  language  or  the  circum- 
stances imported  an  assumption  of  liability 
by  the  defendant  to  pay  money. 

Eooceptions  overruled. 


William  O.  DELANO,  Admr.. 
Emma  O.  BRUERTON  et  al. 


(. 


.Mass.. 


.) 


A  iprmadehlld  whose  father  is  dead  and  who  has 
been  adopted  bjr  his  paternal  gruDdfather  under 
Publio  Statutes,  chap.  119,  cannot,  if  his  grand- 
father dies  intestate,  Inherit  shares  of  his  peraon- 
alty  in  a  double  capaoity,  as  adopted  son  and  as 
representative  of  his  deceased  father,  but  will 
take  only  one  portion  and  that  as  adopted  son. 

(March  1,  U89.) 

ON  report.  Decree  below  reversed. 
This  was  an  appeal  from  a  decree  of  the 
probate  court  upon  a  petition  by  the  adminis- 
trator of  the  estate  of  the  late  Ivory  G.  Curtis 
for  an  order  of  distribution,  by  which  decree  a 
double  share  of  an  intestate  estate  was  ordered 
to  be  distribated  to  agrandchild  of  the  deceased, 
he  being  the  only  child  of  a  deceased  son  and 
having  also  been  adopted  by  the  intestate  and 
his  wife  after  the  decease  of  said  son.  Heard 
in  the  supreme  Judicial  court  before  Field,  J., 
and  reserved  for  the  full  court 

The  provisions  of  the  statutes  under  whidi 
the  claim  was  made,  and  necessary  facts,  ap- 
pear io  the  opinion. 

Messrs.  Augpuitiia  Rosa  and  D«  A«  Dorr 
for  appellants. 

Messrs.  O.  L*  Haatresa  and  Biommv  Al- 
bem  for  the  administrator. 

HortoB,  Oh,  J.,  delivered  the  opinloD  of 

the  court: 

Ivory  G.  Curtis  died  intestate  leaving  as  his 
heirs  at  law  and  distributees  five  daughters, 
and  a  grandson,  Henry  Curtis,  the  only  diild 
of  a  deceased  son,  Henry  G.  Curtis.  In  1879, 
after  the  death  of  his  son,  Henry  G.  Curtis,  the 
intestate,  adopted  his  grandson,  Henry  Curtis, 
under  the  Statutes  of  1876,  chap.  218,  re-en- 
acted in  Public  Statutes,  chap.  149. 

The  question  in  this  case  is  as  to  the  distri* 
bution  of  his  personal  estate.  One  third  goes 
to  his  widow.  Of  the  remaioinf?  two  thiras  it 
is  claimed,  on  behalf  of  Henry  Curtis,  that  he 
-is  entitled  to  one  seventh  part  as  an  adopted 


1889. 


Manufacturers  National  Bank  y.  Continental  Bank. 


609 


Bon  md  alao  one  seventh  part  by  right  of  rep- 
resentation of  his  father. 

The  statute  provides  that  after  the  decree  of 
adoption  all  the  rights,  duties,  responsibilities 
and  other  legal  consequences  of  the  natural  re- 
lation of  child  and  parent,  except  as  regards 
succession  to  property,  shall  exist  between  the 
child  and  the  adopting  parent,  and  shall,  ex- 
cept as  regards  marriage,  incest  or  cohabitation, 
terminate  between  the  adopted  person  and  his 
natural  parents  and  kindred. 

By  the  seventh  section  it  is  provided  that  "As 
to  the  succession  to  property  a  person  adopted 
in  accordance  with  the  provisions  of  this  chap- 
ter shall  take  the  same  share  of  property  which 
the  adopting  parent  could  have  devised  by  will 
that  he  woula  have  taken  if  bom  to  such  par- 
ent in  lawful  wedlock;  and  he  shall  stand,  in 
regard  to  the  legal  descendants,  but  to  no  other 
of  the  kindred  of  such  parent,  in  the  same  po- 
sition as  if  so  bom  to  him."  Pub.  Stat  chap. 
148,  §§  6,  7. 

The  intent  of  the  statute  was  to  put  an  adopt- 
ed child,  for  all  legal  purpoees,  with  certain 
carefully  defined  exceptions,  in  the  place  of  a 
natural  chi]|},  and  to  give  him  the  same  rights, 
]f  the  statute  had  stopp^  here  it  would  seem 
dear  that  Henry  Curtis  would,  in  regard  to  the 
succession  to  the  property  of  his  adopted  par- 
ent, stand  as  a  son;  and  that  his  rights  of  suc- 
cession as  a  grandson  would  be  merged  In  his 
greater  rights  as  a  son. 

But  the  statute  contains  a  further  provision 
at  the  close  of  the  seventh  section,  tnat  "  No 
person  shall,  by  being  adopted,  lose  his  right 
to  inherit  from  his  natural  parents  or  kindred." 
Probably  the  Legislature  contemplated,  what  is 
in  fact  trae.  that  most  of  the  children  adopted 
would  be  infants  incapable  of  protecting  Uieir 
rights  and  of  appreciating  the  effect  of  the  trans- 
action; and  it  was  Just  to  provide  that  they 
should  not,  without  their  intelli^nt  consent, 
be  deprived  of  the  right  to  inherit  the  property 
of  their  natural  parents  or  kindred.  As  applied 
to  most  cases  the  provision  is  plain  and  in  har- 
mony with  the  otper  parts  of  the  statute,  and 
there  is  no  difficulty  in  carrying  into  effect 
every  part  of  it 

But  when  applied  to  the  case  before  us,  if  it 
Is  to  receive  the  construction  claimed  by  the 
guardian  of  Henry  Curtis,  it  becomes  incon- 
sistent with  the  main  provisions  of  the  statute. 
The  same  person  cannot,  as  to  the  lesal  descend- 
ants of  his  adopting  parent,  stand  In  the  same 
position  as  his  son,  and  at  the  same  time  claim 
to  inherit  a  portion  of  his  property  as  his  grand- 
son. 

It  is  to  be  continually  home  in  mind  that  we 
are  not  dealing  with  the  question  whether 
Henry  Curtis  can  inherit  as  a  son  from  his 
adopted  parent,  and  at  the  same  time  inherit  di- 
rectly from  his  father.  If  his  father  left  prop- 
erty be  would  have  the  right  to  inherit  it  But 
the  sole  question  is  as  to  the  ri^ht  to  inherit  the 

Sroperty  of  bis  grandfather  and  adopting  father 
1  a  double  capacity— as  his  son  and  as  his  grand- 
son. He  claims  the  right  to  inherit  under  the 
first  part  of  the  section  as  his  son,  and  under 
the  last  clause  because  he  is  included  among 
"his  kindred." 

When  the  Le^lature  provided  that  no  per- 
son should  by  being  adopted  lose  his  right  to 
inherit  from  his  natural  parents  or  kindr^,  we  I 

2  L.  R  A, 


do  not  think  it  understood  or  intended  that 
"kindred"  should  include  the  adopting  parent 
It  intended  to  save  the  riffht  of  inheritance  from 
other  parties,  having  already  provided  as  to 
the  right  of  inheritance  from  the  adopting 
parent 

To  bring  this  provision,  when  applied  to  a 
case  like  this,  into  harmony  with  the  other 
parts  of  the  statute  and  within  its  general  spirit 
and  scope,  we  are  of  opinion  that  it  should  be 
held  to  applv  to  the  inheritance  of  the  proper- 
tv  of  some  third  person,  and  not  of  property  of 
the  adopting  parent 

There  is  no  need  of  a  saving  provision  to 
prevent  injurv  tc  the  adopted  chila  in  any  case 
which  is  hkefy  to  happen  ol  the  adoption  of  a 
descendant,  because  the  adopted  child  would 
uimost  invariably  take  more  as  an  adopted  son 
than  he  could  by  riffht  of  representation,  or  in- 
heritance through  his  parents.  We  think  the 
only  exception  is  the  one  supposed  by  the  coun- 
sel for  the  guardian,  which  is  that  a  man  who 
has  had  four  children  adopts  his  great  grand- 
son who  by  the  intermarriage  of  cousins  is  the 
only  issue  of  two  of  the  children  of  the  adop^ 
ing  parent  In  that  case  he  would  take  more 
as  a  great  grandson  by  right  of  representation 
of  his  parents  than  he  would  as  ao  adopted 
child  of  the  intestate.  But  the  case  is  so  ex- 
tremely unlikely  to  occur  that  it  cannot  have 
much  weight  in  the  interpretation  of  the  statute. 

We  are  therefore  of  opinion  that  Henry  Cur- 
tis is  entitled  to  take  as  an  adopted  son  one 
sixth  of  the  two  thirds  part  of  the  estate  which 
is  to  be  distributed,  and  no  more. 

Decree  recernd. 


MANUFACTURERS  NATIONAL  BANK 

of  Boston 

V. 

CONTINENTAL  BANE  of  8t  Louis,  and 

Trustee. 


C... 
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a  naUawfcl  iMuik  cototraeto  to 

ooUeot  drafts  and  oheoks  for  another  bank«  under 

Noza—Batifc  ctXiedAiofnB ;  tcaages  and  euaComs. 

The  deposit  in  one  bank,  of  a  bDl  to  be  ooUected 
in  another,  to  a  common  usage;  and  the  duty  of  the 
bank  reoeivinflr  such  bill  la  preclselj  the  same  who- 
ever may  be  the  owner;  ana  if  unwilling  to  under- 
take the  collection,  the  duty  ought  to  be  declined. 
Bank  of  Washington  v.  Trlplett,  SB  U.  &  1  Pet  8B 
(7  L.  ed.  87). 

Proof  of  custom  of  banks  to  transmit  dhecks 
drawn  on  other  banks  to  those  banks  for  ooUeotkm 
wiU  not  Justify  a  bank  in  sending  a  oertlfled  check, 
for  coUeotlon  to  the  bank  bound  to  pay  such  oheok. 
Drovers  Nat.  Bank  v.  Anglo-Amenoan  Packing  ft 
P.  Co.  4  West.  Bep.  148,  U7  HL  lOQ. 

OoUeetina  batik  at  affent  of  payee  or  hoUter, 

When  an  obligation  is  lodged  with  a  bank  for 
oolleotlon«  the  oank  becomes  the  agent  of  the 
payee  or  obligee  to  receive  payment.  Ward  y« 
Sinith,  74  U.  8.  7  WalL  447(19  L.  ed.  «I7);  PhUa.  Nat 
Bank  v.  Dowd,  anU%  480  and  note. 

The  bank  is  agent  ot  the  holder,  and  not  of  the 
drawer;  and,  consequently.  It  may  so  aot  as  to  dis- 
charge the  drawer,  without  becoming  liable  to  its 
Srlncipol.  Bank  of  Washington  v.  Trlplett,  86  U. 
.  1  Pet  25  (7  L.  ed.  87). 

But  a  bank  is  not  toe  agent  of  the  payee  for  the 
oollectlou  of  bonds  not  deposited  with  it,  although 
payable  there.  Ward  v.  Smith,  74  IT.  S.  7  Wall.  447 
09  L.  ed.  807). 

A  collecting  bank  is  the  agent  of  the  holder  of 


HAmMmmm  ScrBsn  Jvmcui.  Comr. 


wbJdi  cxntoMt  It  hM  UiB  rtgbt  to  mlntfe  tlie 
proceeds  of  oolIeotloi«  wlUi  Its  own  tunda  and 
■sake  ItMU  debtor  for  tlw  amount,  Ita  ImolTenor 


obeck  ptopeilj  Indoned  ■■  tor  oollectton  and 
•eattvlttoathlTdbank  to  tw  ooIlMtsd.  wlilch 
ta  not  aooomplUied  until  after  nob  InaolTonor, 
are  the  propertr  of  tlie  prlnoliNd  tMok  and  mar 
d  br  It  In  a  Butt  agatnat  anob  third 


tt.) 

ON  plalnllfTs  excepUoDS.  Buttained. 
TblB  was  au  action  of  cootnict  to  recover  of 
tbe  principal  defendant,  Ibe  CoDtfueDtal  Bank 
of  St.  I^uis,  the  amount  collected  bv  tt  on  a 
acbeck  drawo  by  J.  Q.  Brandt  for  |l,900.M 
on  tbe  Qerman  American  Bank  of  St  Louia, 
Ma,  payable  to  tbe  orrter  of  Hatfaaway,  Soule 
&  luniDgtoo  and  by  tbem  indorsed  to  plaintiff. 
Tbe  cbeck  had  been  sent  by  plaiaKff  to  the 
Fidelltv  National  Bank  of  CEnclnnali,  Oblo, 
for  collection,  and  by  tt  forwarded  to  defend- 
ant and  collected  by  it.  Defcodant  made  no 
claim  on  lla  own  behalf,  to  the  funds,   but 


the  note,  and  In  no  aenre  Uie  aKent  of  the  nukar. 
Dodge  V.  needmaiu  8av.  ft  Trurt  Co.  IB  IT.  B.  ns 
(t8L.ed.)iiO). 


claimed  that  ther  belonged  to  Um  recelnr  of 
the  Fidelity  National  Bank. 

At  the  trial  in  tbe  Sotlolk  County  Superior 
Court  (Jamea  H.  Barker,  J.),  Judmnent  was  or- 
dered tor  defendants,  and  plalnttS  alleged  ex- 

Fiirtber  facta  appear  In  tbe  opinion. 


Knowlton,  /.,  ddivered  the  opinion  of  the 
court: 

In  tbe  tranaac^on  upon  whhdi  tbe  plaiuti9*s 
claim  1b  founded,  tbe  plaintifl  and  the  FMelitr- 
National  Bank  stood  in  tbe  relation  to  each  other 
of  principal  and  agent,    liiebiuiiieseiowfaicli 


the  plaintiff's  customera.  Their  contract  c<_  _ 
tained  in  their  letters  ahows:  flial,  an  offer  to 
the  plalnllff  by  the  Fidelity  National  Bank  of 
Its  "services  for  making  oolleciionB  in  Ilia 
West,"  and  then  a  proposition  to  credit  sight 
items  at  par,  subject  to  payment,  and  Co  make 
collectlonB,  remitting  weekly  in  New  York  ex- 


it tank  holdtaur  a  oheok  for  oollection  has  no 
rlsht,  unlesBBpeoiaUrautliorlxedtodoaa.teaooept 
anvthlns  In  lieu  of  money.  Pi  Ctabiuvh  Fifth  Nat. 
Bank  V.  AdworUl,  U  W.  V.  C  80. 

RffrhU  and  HaUlfUM  in  eoDeeUno  ognK. 

A  ooHectlni  bank  ordlnarllr  becxunea  the  nmiet 
of  moner  ooOeoted  by  tt  tor  In  ooritapondent,  and 
oonaequeDtly  a  deUor  for  the  amount  oolleoted, 
under  obllsaUon  to  pay  on  demand,  not  the  IdenU- 
eal  money  reoelved,  but  a  sum  equal  in  lecal  value. 
Planten^nnk  v.  Onhm  Bank,  SB  U.  a  IS  WalL  U8 
<DIked.«8). 

Where  the  drawer  a 

(avorof  another  OeH' , 

wlt&  onl  InstruMlanB  to  deposit  It  to  the  drawer^ 
credit  In  the  bank  In  favor  of  which  It  Is  drawn, 
and  that  person  deposlta  It  there  to  Its  own  eredlt. 

S  trustee  tor  tbe  iliBwer,  and  arterwardedmifi 
e  money,  tbe  bank  Is  liable  to  the  drawer  of  tbe 
efaeek  forthemonCTeo  uld.    81m« v,  U.  8. *" — ~ 

Co.  s  Cent,  ueth  ass,  loe  nTy.  in. 

DepcallB  are  the  snnis  of  money  reoelved  by 
the  banks  from  daMSltora;  tliey  are  not  oe-"'' 
atooL    Soote^fOrBavlngsv.  CX]lte,IBC.S.S^ 

I>faH>/«renit«etlom  nuids  Bii  fti  ooenU: 

Vbereabaak.aa  a  ooUeotlon  asent,  leoel'. 

note  for  tbe  purpose  of  otdleotlon.  Its  poelUon  Is 
(bat  ot  an  indepeadeat  eontraotor.  and  tbe  iutru- 
ments  employed  by  snob  bank  In  tbe  business  oon- 
templ«tea  are  Its  agents,  and  not  the  Bube«enis  of 
the  owner  efthe  note.  Hoover  v.  Wise,  n  U.  & 
ns  CB  L.  ed.  ats. 

t  Wbeie  a  bank  acoepts  a  draft  tor  oollection, 
wlthont  any  special  contract  as  to  Ha  llabllit> ,  and 
transmtia  It  f  or  eollaotlon  to  an  agent,  who  oolleola 
._j  ...^. .*_-,. '"Dank  to 

'.  First 


CnOcedon  tArouoh  efeortoo  Aeuse. 
Where  a  draft  sent  to  a  benk  tor  ocdiectlon  wa* 
paid  by  the  drawee  by  obeak,  which  the  bank  col- 
lected throush  the  clearing  house,  and  a  memo- 
randum was  placed  with  tliebank's  rash  to  indkwte 
that  the  proceeds  of  the  dnitt  was  the  property  of 
the  Bender,  and  the  nett  morning  tbe  bank  was 
(doaed  andtheieoeivercrediied  such  proceeds  to 
the  sender  of  tbe  draft  on  tbe  books  of  the  bwsk. 
tbesendercan  recover  thessme,  aslbe  fund  was 
not  so  minted  that  it  could  not  be  traced  and 
fdentlfled.  nist  Nat  Iteok  v.  Armsttong.  31  red. 
Bep.  SB. 


A  bank  which  teoalvee  for  ooUeotlon  a  dntt  or 
pn»ni9eory  note,  and  oollects  the  money  thereon, 
adds  tbe  same  as  tzustce  of  tbe  owner:  and.  In  Uia 
event  ot  Insolvency,  tbe  trust  character  stUl  ad- 
b«rea  to  tbe  fund  In  tbe  handa  of  tbe  receiver,  ^x• 
respective  of  other  creditors,  even  thousb  tba 
owner  bsd  credit  therefor  In  the  bank  books,  snd 
the  money  cannot  be  traced  Into  any  spectflo  prop- 
erty, Tlrompaon  v.  fllouoesler  City  Bsv.  Inst  IN. 
J.) «  Cent.  Bep,  SK.  See  Phlla.  Nat.  Rank  v.  Dowd. 
ante,  480. 

C()a*tlUno  bonh  cannot  opp^  AOeeMon  upon  debts 

ihi« /rem  other  bonfti. 

bank  receiving  a  note  Indoised  to  It "  for  col- 

lon"canno(  retain  the  proceeds  to  apply  to  a 

mac  due  from  the  bsnk  sending  It  unless  an- 

__  _j1sed  by  some  ccuise  c(  dnilliw.  or  ht  some 

otbermatteroutsideof  tbelndoisemeot    Bwecor 

.  Easter,  08  U.  a.  1  WsU.  IM  aT  L,  ed.  OSl). 

Wb«rea  bank  indorsss  a  draft  for  ccdtecUon  to 
another  bank,  which  bank.  In  tom.  Indoiaes  Italso 
for  ccUcctlcnta  a  third  baidc,  snd  that  bank  ool> 
leds  It,  It  cannot  ^>ply  the  piooeeda  to  a  debt  dne 
ftbyihe  seconder  Intermediate buk,  (hat bank 
l>elng  Insolvent,  bur.  the  proceeds  belong  to  the 
"'  "  (net  making  lbs  Id  *  ~ 

/sements  giving  not 

Bank  V.  Wels.  VT  Ax.  8 

Cannot  sat  qf  coUsMton  osolnit  gaioimt  das  tctL 

WbraeiilalnUlt  bank  sent  to  anotberbankadraft 
idoised  "  for  oollection,"   with  Instructions  to 

cclleot  and  credit  prcoseds,"  wUeh  bank  sen  t  tbe 
draft  to  defendant  bank,  and  the  latter  ooUected 
It  snd  credited  the  amount  to  the  Dank  Cram  whxA 
It  received  It;  and  such  last  named  bank  suspended 
businesi  after  recdving  noOoe  (d  the  credit,  the 
bank  making  the  ooUeotlon,  not  having  remitted 
the  proceeds  to  the  suspending  bank,  and  said 
draft  being  sent  only  for  ooUeodon  and  tbe  tttia 
thereto  bung  In  the  snspendfng  bank,  was  Uable 
*~"-?ilankownlniclttor  Its  amount;  aiidnaM  <ul- 

ig  bank  could  not  set  It  off  against 
—  Jt  from  such  suspendliyr  Mnk. 
First  Nst.  Bank  v.  Bank  ot  Konroe, « 


1889. 


State,  »  rel.  Datidson,  v.  Gobman. 
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ebange,  without  charge.  This  proposition  was 
acoepteid  by  the  plaintiff,  and  the  Fidelity 
National  Elank  thereby  became  the  plaintiffs 
accent  to  collect  for  it  commercial  paper.  Un- 
der this  arrangement  the  credit  given  for  a 
check  was  merelj  provisional  until  the  check 
was  paid.  It  did  not  create  a  debt  from  the 
fidelity  National  Bank  to  the  plaintiff,  and  it 
did  not  change  the  ownership  of  the  check. 
Levi  V.  Mo,  Nat,  Bank,  5  Dill.  104;  BaJbach  v. 
FrelinghiiyBen^  16  Fed.  Rep.  676. 

In  that  respect  their  relations  to  each  other 
were  very  different  from  those  between  a  banker 
And  a  depositor, when  checks  are  received  on  de- 
posit as  cash,  and  an  absolute  rieht  to  draw 
against  them  is  given.  White  v.  minen  Nai, 
Bank,  102  U.  6.  668  [26  L.  ed.  250];  Scott  v. 
Ocean  Bank,  28  N.  Y.  289;  Diekerson  v.  Waion, 
47  N.T.  439;  MeircpoUtan  Bank  v.  Loyd,  90  N. 
Y.  680;  Ayres  v.  Farmen  d  M.  Bank,  79  Mo. 
421. 

Their  dealings  under  the  contract  were  in 
conformity  to  this  construction  of  it.  It  was  a 
custom  of.  the  Fidelity  National  Bank  to 
charge  back  to  the  plaintiff,  and  to  return  to  it 
by  mail,  checks  and  drafts  which  were  not  paid. 
The  indorsement  of  the  check  which  the  de- 
fendant collected  was  "for  collection  for 
Manufacturers  National  Bank  of  Boston,  Mass." 
This  indorsement  would  give  notice  of  the 
plaintiff's  title,  to  all  parties  into  whose  hands 
the  check  might  come.  Sweeny  v.  JSaster,  68 
U.  B.  1  Wall.  178  ri7  L.  ed.  6881;  Blains  v. 
Bourne,  11  R.  I.  119;  Oedl  Bank  v.  Farmen 
Bank,  22  Md.  148:  MerehanU  Nat.  Bank  Y. 
Baneoh,  88  Minn.  40. 

In  ohe  particular  the  contract  in  question  dif- 
fered from  an  ordinary  contract  for  the  collec- 
tion of  a  principal's  money  by  an  agent.  Upon 
the  collection  of  a  draft  or  check  ttie  Fidelity 
National  Bank  was  not  required  to  keep  the 
proceeds  by  itself,  as  the  plaintiff's  property, 
but  might  mingle  It  with  its  awn  money  and 
m9ke  itoelf  tbe  plaintiff's  debtor  for  the  amount 
received.  As  soon  as  the  proceeds  became  a 
part  of  the  funds  of  the  Fideli^  National  Bank 
under  this  arrangement,  the  pudntiff's  right  to 
control  it  as  qieoflc  property  was  gone,  and  the 
plaintiff  had  instead  a  right  to  recover  a  oor- 
mponding  sum  of  BBoney. 

The  Floelity  National  Bank  ceased  to  do 


business  on  June  20,  1887,  and  on  the  follow- 
ing day  a  national  bank  examiner  was  put  hi 
charge  of  its  assets  by  the  comptroller  of  the 
currency,  and  he  continued  in  charge  until  a 
receiver  was  appointed  under  the  laws  of  the 
United  States. 

The  check  was  not  collected  by  the  defend- 
ant until  June  22, 1887.  At  that  time  the  right 
of  the  Fidelity  National  Bank  to  mingle  with 
its  own  funds  the  proceeds  of  a  check  collected 
for  the  plaintiff  had  terminated. 

It  was  implied  in  Uie  contract  under  which 
the  collection  was  made  that  the  Fidelity  Na- 
tional Bank  should  continue  in  business  as  a 
national  banking  association.  When  it  ceased 
to  do  linking  business  it  lost  the  right  to  ap- 
propriate to  itself  the  proceeds  of  the  plaintiff's 
property,  and  to  substitute  for  the  money  its 
own  liability  as  for  a  debt  It  had  lost  the 
power'to  perform  its  undertaking,  and  to  make 
weekly  remittances  of  the  amounts  collected; 
for  its  doors  had  been  closed,  and  it  was  in  the 
custody  of  the  law.  Since  it  could  not  make 
the  remittances,  it  could  not  lawf  ullv,'  under  its 
contract,  collect  the  plaintiff's  check  and  take 
the  proceeds  as  its  own.  Cragie  v.  Eadley,  99 
N.  Y.  188. 

If  a  payment  to  the  defendant  as  its  agent  and 
an  entry  of  a  credit  by  the  defendant  for  the 
money  would  have  passed  the  property  to  the 
Fidelity  National  Bank  if  it  had  then  been 
reinilarly  doing  buiness,  such  a  payment,  made 
after  it  was  insolvent  and  in  charge  of  the  comp- 
troller, had  no  such  effect.  The  implied  oon« 
dition  in  reference  to  which  both  parties  con- 
tracted  had  ceased  to  exist.  The  continuance  of 
the  right  of  the  bank  to  do  business  under  the 
laws  of  the  United  States  was  of  the  very 
essence  of  the  agreement  which  permitted  it  to 
receive  the  plaintiff's  money  as  a  credit  to  be 
accounted  for.  Audenried  v.  Bettdey,  8  Allen, 
802;  Story,  Agency,  486. 

This  has  bera  expressly  decided  in  the  case  of 
Fint  National  Bank  ▼.  Mrti  NoHonal  Bank,  76 
Ind.  661,which  is  very  similar  to  the  case  atBar. 

We  are  of  opinion  that  the  chec^  in  the 
hands  of  the  defendant  was  the  plaintiff's  prop- 
erty until  it  was  paid,  and  thai  the  proceeds  of 
it  did  not  pass  to  the  FIdeliqr  Katfonal  Bank^ 
and  that  the  pkJntifl  Is  entitled  to  leooTec 

JSbBeepiiani  iUikrinmL 


MINNESOTA  SUPRBME  COURT. 


STATE,  «0  ret.  E.  E.  DAVIDSON,  Betpt., 

V, 

S.  a  GORMAN,  Judge  of  Probate,   Appi. 

( Mhm ) 

*Tlie  stattite  req^dringt  mm  a  condition 
nreeedent  to  'prolMite  proceedinM  for 

the  settlement  of  estates,  tne  iwyment  u>  the 
oonnty  traasoxer  of  spedfled  sums  ari>ltraril7 
preaoribed  with  ref  erenoe  to  the  value  of  the  es- 
tate In  question  —Add,  unoonstitutlona],  beingr 
contrary  to  those  olauaes  'requiring  eqoallty  of 
taxation,  and  the  dJspeosatlon  of  Justice  freely 
and  without  purchase. 

Ofarch  T.  1889.) 

^ead  note  by  Dicsiv80H«  /• 

2L.RA. 


APPEAL  by  defendant,  from  an  order  of  the 
Ramsey  County  District  Ck>urt  granting  a 
mandamus  requiring  the  Judge  of  Probate  to 
proceed  to  tlie  settlement  of  a  certain  estate. 
AJIhrned. 

The  facts  sufficiently  appear  in  the  opinion. 

Meatre,  Mosea  E.  Cl»pp»  Atty-Gen,,  J.  J. 
Enn  and  M*  R.  Tyler,  for  appellant. 

Mestre.  Williams  Sb  Ooodenow  for  re- 
spondent. 

Diekineon,  J,,  delivered  the  opinion  of  the 
court: 

The  proceeding  In  "which  this  appeal  is  taken 
was  mandamus  requiring  the  probate  court  to 
proceed  to  the  settlement  of  the  estate  of  WiJl- 
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tau)  F.  DavIdsoD,  deceased,  that  court  having 
ref  Med  so  to  do  until  payment  should  be  made 
to  tae  county  treasurer,  as  prescribed  by  stat- 
ute, of  the  sum  of  $5,000— the  estate  having 
been  inventoried  at  more  than  $500,000.  The 
district  court  held  this  requirement  of  the  stat- 
ute to  be  unconstitutional. 

The  statute  (chap.  7,  Gen.  Stat  1878,  pg  5, 
7,  8  and  0,  as  amended  by  chapter  103,  Gen. 
Laws  1885)  prescribes  annual  salaries  as  com- 
pensation for  tJie  services  of  judses  of  probate 
'4n  lieu  t)f  the  fees,  costs  and  perquisites" 
theretofore  allowed  by  law.  Section  8  as 
amended  in  1885  declares  that  "For  the  purpose 
of  reimbursing  the  county  treasury  for  the  sala- 
ries provided  to  be  paid  in  this  Act  to  the  judge 
of  probate,  it  shall  be  the  duty  of  each  execu- 
tor, administrator  or  guardian  to  pay  or  cause 
to  be  paid  to  the  county  treasurer  for  the  use 
and  benefit  of  the  coimty  in  whose  prolmte 
court  proceedings  are  to  be  instituted,  to  settle 
the  estate  of  any  deceased  person, minor,  spend- 
thrift or  insane  person,  the  following  sums  ac- 
cording to  the  value  of  the  estate  and  property 
of  such  decMised  person,  minor,  spendthrift  or 
insane  person,  shown  by  the  inventory  and  ap- 
praised; that  is  to  say'^— then  follows  a  state- 
ment of  the  amounts  to  be  thus  paid,  which 


are: 


Bedwood  County,  22  Minn.  61;  Pgrce  v.  BOleU, 
18  R  L  868;  Hewleft  v.  Nvtt,  79  N.  0.  263; 
Barri9on  v.  WiUU,  7  Heisk.  85. 

But  the  sums  required  by  the  Act  to  be  paid 
into  the  county  treasury  must  be  requirea  as 
taxes  in  the  orainary  sense  of  that  wonl  and  as 
it  is  used  in  the  Constitution.  They  are  not 
in  any  proper  sense  fees  or  costs  assessed  im- 
partially or  with  regard  to  the  expense  occa^ 
sioned  or  services  performed.  The  amounts 
are  regulated  whollv,  but  arbitrarily,  with  re- 
gard to  the  value  of  the  estate.  They  have  no 
proximate  relation  to  the  amount  of  the  com- 
pensation to  be  paid  to  the  probate  Judge,  nor 
to  the  other  expenses  of  the  court,  nor  to  the 
nature  or  extent  of  the  services  which  may  be- 
come necessary  in  the  proceedings.  There  is 
no  necessary,  natural  or  even  probable  corres- 
pondence between  the  sums  to  be  paid  (widely 
different  in  amounts  with  respect  to  estates  of 
different  values),  and  the  nature  of  the  proceed- 
iuCT,  or  the  character  or  extent  of  tiie  services, 
which  may  be  required  in  the  probate  court 

It  cannot  be  assumed  upon  any  ground  of 
probability  that  these  proceedings  or  services 
will  be  different  or  greater  in  the  case  of  an  es- 
tate of  the  value  of  more  than  $500,000  than 
in  one  of  the  value  of  from  $85,000  to  $50,000: 
yet  in  Uie  former  case  $5,000  must  be  paid;  in 
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10    where  the  inventory  exceeds  $    2,000    and  does  not  exceed 
25    where  it  exceeds  $    5,000 
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And  in  addition  such  executor,  admfnislra- 
'tor  or  guardian  shall  pay  all  sums  necessarily 
expended  in  serving  or  publishing  notices  re- 
quired by  law." 

In  section  9  it  Is  declared  that  "No  proceed- 
ings of  any  kind  shall  be  had  in  any  cause 
ending  in  such  probate  court  for  the  settle- 
ment of  any  estate,  subsequent  to  the  return  of 
the  inventory  showing  the  value  of  such  estate, 
until"  such  payment  shall  have  been  made. 

The  two  constitutional  provisions  claimed  to 
stand  in  the  way  of  such  legislation  are  section 
8  of  article  1,  which  declares  that  every  person 
"ought  to  obtain  justice  freely  and  without 
purchase;  completely  and  without  denial; 
promptly  and  without  delay,  conformably  to 
the  laws,"  and  section  1  of  article  9,  providing 
that  "All  taxes  to  be  raised  in  this  State  shall 
be  as  nearly  equal  as  may  be;  and  all  property 
on  which  taxes  are  to  he  levied  shall  have  a 
cash  valuation  and  be  equalized  and  uniform 
throughout  the  States." 

We  have  no  doubt  that  it  is  in  the  power  of 
the  Legislature  to  reouire  suitors  and  litigants 
to  pay  leasonable.  legally  prescribed  fees  or 
costs.  The  constitutional  ri/jht  to  obtain  Jus- 
tice freely  and  without  purdiase,  which  is  as 
ancient  as  Ma^a  Oharia,  has  not  been  under- 
stood to  be  a  light  to  have  judicial  proceedings 
cnrticd  on  without  expense  to  the  parties 

Adams  v.  Curr%it<m,  7  Minn.  456;  WiUard  v. 

2  L.  It. A 


the  latter.  $100. 

The  formerly  existing  law  for  the  payment 
of  fees  for  the  services  of  the  probate  judge  is 
suT)erseded.  The  only  compensation  which  the 
probate  Judge  may  now  receive  for  the  per- 
formance of  hisjudicial  duties  is  a  salary,  fixed 
in  amount,  and  payable  from  the  coiinty  treas- 
ury. That  salary  is  In  no  manner  dependent 
upon,  or  affected  by,  the  amounts  which  may 
be  paid  into  the  county  treasury  under  this  law; 
and  if  such  payments  shall  exceed  the  amount 
of  the  Judge's  salary,  no  reimbursement  to  the 
estate  or  persons  making  such  payments  is  con- 
templated. 

The  money  remains  in  the  treasury,  a  part 
of  the  general  county  funds.  The  declared 
purpose  of  the  statutory  requirement  here  un- 
der consideration  is  "reimbursing  the  county 
treasury  for  the  salaries  provided  to  be  paid  in 
this  Act  to  the  Judge  of  probate."  The  pur- 
pose for  which  such  payments  are  requirea  is 
strictly  public  in  its  nature,  being  directly  "for 
the  use  and  benefits  of  the  county,"  as  the  law 
declares,  and  indirectly  for  the  support  of  a 
coturt  established  by  the  Constitution,  with  ex- 
clusive original  Jurisdiction  in  certain  matters 
of  great  and  general  public  concern.  Nor  is  it 
practically  optional  with  executors  or  adminls- 
n^tors,  or  those  interested  in  the  settlement  of 
the  estate  of  deceased  persons,  as  to  whether 
they  will  |pay  these  exactions  or  not.    If  the 
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law  is  TalW,  payment  la  practically  neceseory 
Id  tbe  ercat  majorit;  of  cases;  and  Ibe  inude 
adopted  by  tbe  statute  of  gecuriog  pajmeat  by 
makins  loaX  a  condition  precedent  to  the  exer- 
cise of  tbe  functions  of  toe  probate  court  in  as 
really  compulsory,  and  perbaps  as  effectual  in 
general,  as  ibe  meaua  genernlly  employed  to 
enforce  Ibe  payment  of  taxes. 
It  [a  tbua  apparent  tbat  these  ezaciiocs  are 


approximateequality  bas  beendlaiegarded  the 
law  cannot  stand. 

It  seems  hardly  necessaiy  to  refer  paTtlcu~ 
larly  to  tbe  schedule  of  values  and  of  amounts 
required  to  be  paid,  to  sbow  that  tbe  law  whol- 
ly fails,  in  apportioning  the  burden  imposed,  to 
regard  the  coDHlitulioual  rule  of  equality  meas- 
ured with  reference  lo  the  value  of  the  proper- 
ty taxed.  In  the  first  place  estates  not  exceed- 
ing 13,000  in  value  are  wholly  exempt  from 
any  contribution.  If  estates  are  taxable  tn  this 
manner  at  all  such  an  exemption  is  contrary  to 
the  requirement  of  the  Cons^lutioD.  LeDutT. 
UtMtingt  (Minn.)  S8  N.  W.  Rep.  808. 

Again;  while  the  schedule  of  sums  to  be  paid 
Is  arranged  somewhat  with  r^ard  to  values, 
yet  this  Is  done  arbitrarllv  and  not  upon  any 
rule  of  percentage:  and  ine  burden  Is  very  un- 
equally distributed,  as  measured  by  the  stand- 
ard of  values.  To  illustrate:  an  estate  of  a 
UUle  leas  than  $SO,000  paya  a  tax  of  (100  or . 


about  one  flfih  of  one  per  cent  of  tbe  value. 
An  estate  ten  times  larger  pays  a  tax  fifty  limes 
larger  ($8,000)  or  about  1  per  cent  of  the  valua- 
tion. Au  estate  of  t^OO.OCO  pays  a  tax  of 
$1,000,  while  an  estate  Inventoiied  at  fO0O,00I 
—11  in  excess  of  the  fomifT— pays  a  tax  of 

ta.ooo. 

While  a  large  discretion  must  be  allowed  to 
the  Legislature  in  devising  schemesfor  taxation 
so  as  to  secure  equality  as  nearly  ss  may  be,  it 
can  bardlj  be  doubted  that  in  this  case  the  con- 
stitutional requirement  was  not  observed — very 
likely  for  the  reason  that  it  was  not  considered 
that  these  exactions  were  taxes  within  tbe 
meaning  of  the  Constitulion.  We  feet  certain 
that  they  mu8i  be  so  rccTirded. 

The  same  reason,  for  Ibe  conclusion  Ibai 
these  exactions  conslitule  an  unconstitutional 
mode  of  taxation,  lead  also  to  tbe  conclusion 
that  tbe  law  is  opposed  to  section  8,  art.  1,  of 
the  Constitution.  Suitors  In  this  (probaie) 
court  of  exclusive  jurisdiction  should  not  be 
required  to  pay,  as  a  condition  to  tbeli  suits  be- 
ing entertained,  a  tax  measured  by  the  value 
of  their  property,  and  without  regard  to  the 
nature  or  extent  of  tbe  Judicial  proceedings 


Conslitjlion  which  guaranlees  justice  "freely 
and  without  purchase;  oomplctely  and  without 

Order  Oiffirmed. 
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Wnham  PBNNEOAR  «f  ai.,  mfft.  in 
STATE  OF  TENNESSEE 


dUMB«  ttfTMiBBMBB  DroUblted  br  Iti 
l*w>  firona  tamrrjUig  becauae  of  their  adul- 
tery wUle  one  of  Uiem  was  mamed  to  anotbei' 


Uwt  State,  for  lewdneoi  in  U  vine  twether  as  nan 
and  wife,  by  leaving  the  State  temporarily  tot  Uie 
manlteet  purpoae  of  eradlDft  Its  laws  and  oon- 
tracdnK  a  maiTlaffs  In  Alabama,  where  iuoh  mar- 
rlaeee  are  not  prohibited. 


vlcting  dbtendanta  of  lewdiWBB.    Joined, 
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The  facts  appear  in  the  opinion. 
Meun.  Webb»  Corley  As  Hoore»  for 
plaintifb  in  error. 
Mr.  O. W.  Pickle,  Atty-Otn, ,  for  the  State. 

Folke«,  J.,  dellTered  the  opinion  of  the 
court: 

The  defendants  were  indicted  for  lewdness, 
tried  and  convicted,  and  have  appealed  in  error 
to  this  court 

The  record  discloses  the  following  facts:  E. 
N.  Haney  was  divorced  from  her  husband,  John 
Hnney,  by  a  decree  of  the  Circuit  Court  of  De 
Kalb  County,  upon  the  petition  of  the  husband, 
charging  her  with  adultery  with  William  Pen- 
negar.    The  decree  adjudges  the  charge  fully 

Eroven,  and  the  divorce  was  granted  the  hus- 
and  solely  upon  such  charge. 

The  divorced  wife  and  the  partner  in  her 
guilt,  shortly  after  the  divorce  went  to  Jackson 
County,  State  of  Alabama,  where  thev  were 
married  to  each  other,  and  on  the  next  day  aft- 
er their  marriage  returned  to  Dc  Ealb  County, 
in  this  State,  the  place  of  their  former  and  pres- 
ent residence,  where  they  have  been  living  and 
cohabiting  openly  and  publicly,  as  man  and 
wife,  all  within  twelve  months  before  the  in- 
^lictment  found  in  this  case;  the  divorced  hus- 
band, John  Han^,  still  living. 

Section8882,  Mill.  &y. Code,  enacts:  "When 
s  marriage  is  abeolutelv  annulled,  the  parties 
shall,  severally,  be  at  liberty  to  marry  again; 
but  a  defendant  who  has  b^n  guilty  of  adul- 
tery shall  not  marry  the  person  with  whom  the 
crime  was  committed,  auring  the  life  of  the 
former  husband  or  wife." 

The  marriage,  being  prohibited  by  statute,  is 
void,  if  solemnized  in  this  State.'  1  Bishop, 
Mar.  ft  Div.  g§  46, 228:  Carter  v.  Montgomery, 
H  Tenn.  Ch.  225;  Otoen  v.  Bracket,  7  Lea,  448. 

In  the  last  case  cited  this  court  held  the 
woman  not  entitled  to  homestead  where  the 
marriage  was  had  in  this  State  in  violation  of 
the  statute  quoted  above. 

It  is  admitted  that  there  is  nothing  in  the  laws 
•of  Alabama  prohibiting  the  guilty  mvoroed  par- 
ty from  many  ing  the  paramour. 

The  questiQO,  tberefore,  presented  in  thiarec- 
-ofd  is  wnefhte  citizens  of  this  State,  prohibited 
by  the  statute  lefened  to  from  marrying,  can, 
1^  croflsing  over  into  a  sister  State,  where  such 


marriages  are  not  inhibited,  claim  the  benefit 
of  the  marriage  there  contracted,  when  they  re- 
turn at  once  to  this  State,  having  left  it  for  the 
manifest  purpose  of  evading  our  statute. 
The  question  is  of  first  impression  inthis  State, 
and  one  not  free  from  difficulty,  by  reason  of 
certain  well  established  principles,  univenally 
recognized  in  the  law  of  marriage,  which  appar- 
ently would  sustain  such  marriage,  chief  of 
which  is  that  which  says:  "A  marriage,  valid 
where  solemnized,  is  valid  everywhere." 

Adjudged  cases  are  to  be  found  which,  under 
the  supposed  application  of  this  rule,  have  sus- 
tained marriaires  identical  with  the  one  at  bar 
in  all  of  its  essential  f  sets,  while  others  of  equal  ^ 
respectability  have  reached  a  different  result —  i 
to  some  or  both  of  which  we  will  refer  later  on. 
Before  doing  so,  let  us  see  what  are  the  general 
principles  controlling  in  cases  of  this  character. 

Mamage  is  an  institution  recognized  and 
governed  to  a  large  degree  by  mternation* 
al  law,  prevailing  in  all  countries,  and  con- 
stituting an  essential  element  in  all  earthly 
society.  The  well  being  of  society,  as  it  con- 
cerns the  relation  of  the  sexes,  the  legitimacy 
of  offspring,  and  the  disposition  of  property 
alike  demand  that  one  State  or  Nation  shall  rec- 
ognize the  validity  of  marriage  had  in  other 
Suites  or  Nations,  according  to  the  laws  of  the 
latter,  unless  s(Mne  positive  statute  or  pro- 
nounced public  policy  of  the  particular  State 
demands  otherwise. 

It  may  be  said,  therefore,  to  be  a  rule 
of  universal  recognition  in  all  civilized  coun- 
tries that  in  general  a  marriage  valid  where 
Celebrated  ia  valid  everywhere.  We  say  "in 
general,"  because  there  are  exceptions  to  the 
rule  as  well  established  as  the  rule  itself. 

These  exceptions  or  modifications  of  the  sen- 
eral  rule  may  be  classified  as  follows:  ftnt, 
marriages  which  are  deemed  contrary  to  the 
law  of  nature,  as  generally  recognized  in  Chris- 
tian countries;  meond,  marriages  which  the 
local  law  making  power  has  declared  shall 
not  be  allowed  any  vaUditv,  either  in  express 
terms  or  bv  necessary  implication. 

To  the  first  dass  hlelonff  thoee  wblcb  invx^ve 
polygamv  and  incest;  and  in  the  sense  in  which 
the  term  incest  is  used,  are  emlnaoed  only  such 
marriagesas  are  incestoous  aocordinz to  the  gen- 
erally accepted  opinion  of  Christenrnmi,  which 


{lalntiff,  a  aoo  bom  of  the  seoond  marriage,  to  in- 
erlt.  88  the  lawful  heir  of  M.,  ft  was  hdcl  that  at 
thetlme  of  the  seoond  marriaire  the  latter  had  no 
former  wife  llvlngr,  wttbin  the  meaning  of  said 
■statute;  that  the  Laws  of  New  York  State  and  the 
provision  of  the  ludnnent  |»iobibiting  marriage 
had  no  effect,  and  M  had  a  right  to  marry  In  an- 
other State  whose  laws  did  not  prohibit  a  seoond 
marriage  by  one  dlvoroed:  and  that  plaintiff  was 
Jegltlmate  and  so  entitled  to  Inherit.  Moore  v. 
Hegeman,  SB  N.  Y.  fiSL 

As  to  whether  after  a  judgment  of  divoroe  on  the 
«round  of  the  adulterv  of  one  of  the  parties,  and 
the  oonsequent  prohltntlon  against  another  mar- 
•riage  by  toe  gull^  party,  a  seoond  marriage  of  the 
parties  in  this  State  will  be  valid,  qiuere,  Moore 
V.  Hegeman,  as  N.  Y.  SSL 

A  divorce  has  been  granted  to  the  wife  on  the 
ground  of  the  husband's  adultery,  and  It  was  de- 
creed that  It  should  not  be  lawful  for  him  to  mar- 
ry again  until  after  her  death. 

He  afterward  and  during  her  Ufe  married  again 
In  the  State  of  Oonneotiout.  Van  Yoorhis  v.  Brlnt- 
nan,86N.  Y.18,40Am.B^.  MB. 

The  marriage  being  valid  by  the  Laws  of  Con- 
neotiout,  a  cnlld  bom  from  such  a  marriage  is 
legitlniate  and  entitled  to  Inherit  Followed  by  the 
case  of  Thorp  ▼•  Thorp,  90  N.  Y.  OQB|  where  the 

'*  L.  H.  A. 


same  rale  Isapheld.   Bee  also  Cnmw  v.  Ogden,  tX 
N.  Y.  cat;  Moore  v.  Hegeman,  S8  N.  z  •  OL 

Bow  regarded  %n  oCftar  SCaCeb 

In  Maryland  and  North  Oarollna  it  Is  held  not  to 
be  a  penalty,  but  a  denial  of  reUef  and  oontlnoanoa 
of  the  Inoapadty  to  marry  which  arises  f^m  an 
existing  marriage.  Elliott  v.  Elliott.  88  Md.  868,388; 
Williams  V.  Gates,  6  Ired.  L.  888,  688;  Galloway  v. 
Bryan,  8  Jones,  L.  870. 

In  these  hwt  States,  therefore,  the  oapaoity  to 
marry  depending  on  domloil,  the  prohibition  would 
have  equal  effect  no  matter  where  the  party  tried 
to  marry,  as  long  as  suoh  party  retalnea  his  or  her 
domloU.   Wiillamsv.  Gates,  6 Ired.  L.68S,  688. 

OohabitaUon  under  ineoikl  second  VMorriaoe  is  crcmf- 

noL 

Parties  who  cohabit  under  color  of  an  Invalid 
marriage  aro  guilty  of  f  omioation,lf  such  oohaMta- 
tion  is  open  and  notorious.  Searls  v.  People,  18 I1L 
808;  Hood  v.  State,  66  Ind.  S71;  Com.  v.  Oatlin,  1 
Mass.  Kh  Mllford  v.  Worcester,  7  Mass.  97;  State  v. 
Miller,  88  Minn.  868;  State  v.  Smith,  80  Tex.  187; 
Kinney  V.  Gom.  80  Gratt.  866L 

This,  however.  Is  not  a  general  rale  bnt  depends 
more  or  less  on  statutory  provisions. 
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relates  only  to  persoDS  in  direct  line  of  consan- 
guinity, and  brotbers  and  sisters. 

The  second  class,  •  e,,  those  prohibited  in 
terms  by  the  statute,  presents  difficulties  that 
are  not  always  easy  of  solution,  and  have  led 
to  conflicting  decisions.  This  class  may  be 
subdivided  into  two  classes:  flrH,  where  tbe 
statutory  prohibition  relates  to  form,  ceremony 
and  qualmcation,  it  is  held  that  compliance 
with  the  law  of  the  place  of  marria/^  is  suffi- 
cient; and  its  validity  will  be  recoj^ized,  not 
only  in  other  States  generally,  but  m  the  State 
of  the  domidl  of  the  parties,  even  where  they 
have  1^  their  own  State  to  marry  elsewhere, 
for  the  purpose  of  avoiding  the  laws  of  their 
domicfl.  Instead  of  beinf^  called  a  subdivision 
of  the  second  class  of  exceptions,  it  would  be 
more  accurate  to  say  that  it  is  an  exception  to 
the  exception,  and  falls  within  the  operation  of 
the  general  rule  first  announced,  of  "valid 
where  performed,  valid  everywhere." 

To  tne  9eeond  subdivision  of  the  second  class 
of  exceptions  belong  cases  which,  prohibited  by 
statute.may  or  may  not  embody  distinctive  state 
policy,  as  affecting  the  morals  or  good  order  of 
society. 

It  is  not  always  easy  to  determine  what  is  a 
positive  state  policy.  It  will  not  do  to  say  that 
everj  provision  of  a  statute  prohibiting  mar- 
ringe,  under  certain  circumstances  or  between 
certain  parties,  is  indicative  of  a  state  policy  in 
tbe  sense  in  which  it  is  used  in  this  connec- 
tion. To  so  hold  would  be  to  overturn  this 
most  solemn  relation,  involving  legitimacy  of 
offspring,  homestead  dower,  and  the  rights  of 
property,  in  the  face  of  the  conclusions  of  ap- 
proved text  writers,  and  the  concurrence  of 
tbe  adjudications  in  numerous  cases,  relating 
not  only  to  forms  or  ceremonies  and  qualifica- 
tions of  the  parties,  but  also  to  prohibited  de- 
grees of  relationship,  not  incestuous  in  the  com- 
mon opinion  of  Christian  countries,  and  relat- 
ing to  marriages  between  persons  of  different 
race  and  color.  Each  State  or  Nation  has  ulti- 
mately to  determine  for  itself  what  statutory 
Inhibitions  are  by  it  intended  to  be  imperative, 
as  indicative  of  the  decided  policy  of  the  State 
concerning  the  morals  and  ^ood  order  of  so- 
ciety, to  that  deirree  which  wiU  render  it  prop- 
er to  disregard  the  ju»  gentium  of  "valfd  where 
solemnized,  valid  everywhere." 

The  Legislature  has,  beyond  all  possible 
question,  the  power  to  enact  what  marriages 
shall  be  void  in  its  own  State,  notwithstandine 
their  validity  in  the  State  where  celebrated, 
whether  contracted  between  parties  who  were 
in  good  faith  domiciled  in  the  State  where  the 
ceremony  was  performed,  or  between  parties 
who  left  tbe  State  of  domicil  for  the  purpose 
of  avoiding  its  statutes,  when  they  come  or  re- 
turn to  the  State;  and  some  of  the  States  have 
in  terms  legislated  on  the  subject.  Where,  how- 
ever, the  Legislature,  as  in  our  own  State,  has 
not  deemed  it  proper  or  necessary  to  provide  in 
terms  what  shall  be  the  fate  of  a  marriage  valid 
where  performed,  but  has  in  the  particular 
case  contented  itself  with  merely  prohibiting; 
such  marriage,  the  duty  is  devolvea  upon  the 
courts  of  determining,  from  such  legislation  as 
is  before  it,  whether  the  marriage  in  tbe  other 
State  is  valid  or  void  when  the  parties  come 
into  this  State. 

If,  as  we  have  seen,  the  statutory  inhibition 
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relates  to  matters  of  form  or  ceremony,  and  in 
some  respects  to  qualification  of  the  parties, 
the  courts  would  hold  such  nmrriage  valid  here; 
but  if  the  statutory  prohibition  is  expressive  of 
a  decided  state  policy  as  a  matter  of  morals,  the 
courts  must  adjudge  the- marriage  void  here,  as 
contra  bo7ios  mores. 

Thus,  in  State  v.  BeU,  7  Baxt.  9,  this  court 
held  that  a  marriage  between  a  white  person 
and  a  negro,  valid  in  Mississippi,  where  cele- 
brated, was  void  here,  in  a  case  where  the  par- 
ties were  domiciled  in  Mississippi  at  the  time  of 
the  marriage.  This  case  is  distinguishable 
from  the  case  at  Bar,  not  only  by  reason  of  the 
domicil  in  Mississippi,  but  also  in  that  we  have 
a  highly  penal  statute  on  the  subject  of  mar- 
riages between  whites  and  blacks,  passed  in 
1870,  in  amendment  of  the  Act  which  prohib* 
ited  such  marriage  theretofore,  and  by  tne 
very  pronounced  convictions  of  the  people  of 
this  State  as  to  the  demoralization  and  de- 
bauchery involved  in  such  alliances. 

The  decisioninthe  above  case  is  so  manifestly 
in  keeping  with  sound  principles  now  well  estab- 
lished that  it  need  not  be  here  fortified  by  cita- 
tion of  authority;  but  we  pause  to  call  atten- 
tion to  a  case  relied  on  by  counsel  for  defend* 
ants,  holding  not  only  tnat  such  a  marriage, 
solemnized  in  Rhode  Island  (where  it  was  legal), 
between  persons  domiciled  there, would  be  valid 
in  Massachusetts,  but  that'  it  was  valid  in  the 
latter  State  where  the  parties  had  left  Blassa- 
chusetts  and  gone  into  Rhode  Island  for  the 
express  purpose  of  evading  the  Massachusetts 
law  prohibiting  such  marriages,  and  returned 
to  Massachusetts.  Medway  y.  Needham,  16 
Mass.  157. 

This  was  certainly  carrying  the  doctrine  of 
"valid  where  performed,  vafid  everywhere." 
to  an  extreme  Kmit.  The  case  has  been  much 
criticised — ^more  so,  indeed,  than  it  deserves,  as 
it  seems  to  us;  for  while,  to  our  mind,  tbe  re* 
suit  is  startling,  it  is  not  out  of  harmony,  in  its 
argument,  with  the  principles  we  have  statcKl. 
The  learned  Judge  delivering  the  opinion,  in 
speaking  of  the  exception  to  the  general  rule, 
says: 

"Motives  of  policy  may  likewise  be  admits 
ted  into  consideration  of  the  extent  to  which 
this  exception  is  to  be  allowed  to  operate.  If 
without  any  restriction,  then  it  might  be  that 
incestuous  marriages  might  be  contracted  be- 
tween citizens  of  a  State  where  they  were  held 
unlawful  and  void,  in  countries  where  they 
were  not  prohibited,  and  the  parties  return  to 
live  in  defiance  of  the  religion  and  laws  of 
their  own  country.  But  it  b  not  to  be  inferred 
from  a  toleration  of  marriages  which  are  pro- 
hibited merely  on  account  of  political  expedi- 
ency, that  other8,which  would  tend  to  outrage 
tbe  principles  and  feelings  of  all  civilized  Na- 
tions, would  be  countenanced." 

So  that  the  diffcience  between  this  case  and 
State  v.  Dell,  7  Baxt.  9,  is  a  difference  in  the 
"motives  of  policy"  and  ideas  of  "political  ex- 
pc<H('ncy."  We  do  not  think,  therefore,  that  the 
case  is  open  to  the  cril  icism  pa<^sed  upon  it  by  the 
LordChancell<»r  in  f>rook  v.  Brook,  9  H.  L.  Cos. 
103,  wliich  case  is  itself,  with  equal  propriety, 
criticised  by  Gniy,  6'//.  J.,  in  Com,  v.  Lane,  113 
Mass.  45^,  which  contains  a  very  able  and 
elaborate  review  of  the  subject  unaer  consider- 
ation.   Though  unable  to  concur  in  some  of 
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the  ATflniment,  and  especially  with  the  dictum 
that  *'A  marriage  which  is  prohibited  here  by 
statute,  b^ause  contrary  to  the  policy  of  our 
laws,  is  yet  valid  if  celebrated  elsewhere,  ac- 
cording to  the  law  of  tiie  place,  even  if  the  par- 
ties arc  eitiiem  and  residents  of  this  Common' 
wealthy  and  hate  gone  abroad  for  the  purpose 
of  evading  our  laws,  unless  the  Legislature  has 
dearly  enacted  that  such  marriages  out  of  the 
State  shall  have  no  validity  here." 

Of  course  we  refer  to  so  much  of  the  above 
as  we  have  italicised,  for  it  is  the  purest  dic- 
tum; it  being  a  case  where  there  was  no  proof 
of  an  intent  to  evade  the  laws  of  Massachu- 
setts, as  shown  by  the  judge  himself,  who  con- 
cludes his  opinion  as  follows:  "Upon  the  prin- 
ciples and  autborities  stated  in  the  earlier  part 
of  this  opinion,  it  certainly  cannot  invalidate 
a  subsequent  marriage  in  another  State,  accord- 
ing to  its  laws,  at  least  without  proof  that  the 
parties  went  into  that  State,  and  were  married 
there,  with  the  intent  to  evade  the  provisions 
of  the  statutes  of  this  Commonwealth.  No  such 
intent  being  shown  in  this  case,  we  need  not 
consider  its  effect,  if  proved,  nor  whether  the 
indictment  was  in  due  fonn." 

This  case  being  an  indictment  for  polygamy, 
where  a  wife,  having  obtained  a  divorce  on  ac- 
count of  the  husband's  adultery  (in  which  case 
he  was  prohibited  from  marrying  again  without 
leave  of  the  court),  the  husband  married  another 
woman  in  another  State,  without  proof  that  the 
second  wife  ever  resided  in  Massachusetts  prior 
to  her  marriage,  and  without  proof  of  a  pur- 
posed evafdon  of  Massachusetts  law. 

Recurring  for  a  moment  to  MeduMy  v.  Need- 
ham,  it  may  well  be  that,  recognizing  and  ap- 
)lyinff  the  same  general  principles,  the  courts 
n  different  States  may  reach  different  results 
n  the  same  class  of  cases,  according  as  the 
general  and  fixed  sentiment  of  the  public  in  the 
respective  States  may  differ  in  matters  of  public 
policy,  and^  if  not,  of  "politica]  expediency." 

What  might  be  deemed  a  mere  regula'tion 
in  one  State  might  be  regarded  as  a  matter 
vitally  affecting  the  morals  and  good  order 
of  society  in  another:  so  that  what  is  point- 
ed out  as  a  reproach  to  the  law  by  reason 
of  the  conflict  in  the  reported  cases  from  dif* 
ferent  States  and  Nations  is  in  fact  evidence  of 
the  universality  of  the  general  principles  recog- 
nized as  fundamental  by  idl  enlightened  courts; 
the  different  results  reached  being  due  to  the 
statutory  enactments  of  the  different  States  as 
construed  by  the  courts  thereof, which  interpret 
the  meaning,  intent  and  scope  of  each  particu- 
lar statute  on  the  subject  of  marriage  in  the 
light  of  the  known  policy  of  the  State,  deviat- 
ing from  the  general  prmdples  of  the  interna^ 
tional  law  of  marriage  only  so  far  as  they  are 
constrained  to  do  so  by  the  terms  of  legislative 
enactment  or  by  the  manifest  and  distinctive 
policy  of  the  State,  as  understood  by  the  courts. 

Now,  believing,  as  we  do,  that  the  statute  in 
question,  which  we  are  called  upon  to  construe 
in  the  case  at  Bar,  is  expressive  of  a  decided 
state  policy  not  to  permit  the  sensibilities  of  the 
innocent  and  inJuM  husband  or  wife,  who  has 
been  driven  by  the  adultery  of  his  or  her  con- 
sort to  the  necessity  of  obtaining  a  divorce,  to  be 
wounded,  nor  the  public  decency  to  be  af- 
fronted, by  being  forced  to  witness  the  contin- 
ued cohabitation  of  the  adulterous  pair,  even 
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imder  the  guise  of  a  subseouent  marriage  per- 
formed in  another  State  for  the  purpose  of 
avoiding  our  statute,  and  believing  that  tbe 
moral  sense  of  the  community  is  shocked  and 
outraged  by  such  an  exhibition,  we  will  not  al- 
low such  pSulies  to  shield  themselves  behind  a 
general  rule  of  the  law  of  marriage,  the  wisdom 
and  perpetuity  of  which  depends  as  much  upon 
the  judicious  exceptions  thereto,  as  upon  tbe 
inherent  right  of  the  rule  itself. 

After  what  has  been  already  said  in  the  ear- 
lier part  of  this  opinion,  it  is  doubtless  unneces- 
sary to  say  that  in  reaching  the  conclusion  Just 
announced  we  do  not  intend  in  the  slightest  de- 
gree to  encroach  upon  the  principle  which 
recognizes  as  valid  marriages  haa  in  other 
States,  where  the  parties  have  gone  to  such 
other  States  for  the  purpose  of  avoiding  our 
own  laws  in  matters  of  form,  ceremony  or 
qualification  merely;  but,  confinin^^  ourselves 
to  the  facts  of  this  case,  we  hold  that  where 
citizens  of  this  State  withdraw  temporarily  to 
another  State,  and  there  marry,  for  the  purpose 
and  with  the  intent  of  avoiding  the  salutary 
statute  in  question,  passed  in  pursuance  of  a 
determined  policy  of  the  State,  in  the  interest 
of  public  morals,  peace  and  good  order  of  soci- 
ety, such  parties,  upob  their  return  to  this 
State,  and  cohabiting  as  man  and  wife,  are  lia- 
ble to  indictment  in  the  courts  of  this  State  for 
lewdness. 

The  case  of  Dickson  v.  Dickson,  1  Yer^.  110, 
has  no  concern  with  the  point  adjudeed  m  the 
case  at  Bar.  That  case  merely  deddes  that  a 
person  divorced  in  Kentucky  for  adultery,  and 
not  by  the  laws  of  that  State  permitted  to  many 
again,  plight  contract  a  valid  marria^  in  this 
State  prior  to  the  Act  of  1885,  which  for  the 
first  time  prohibited  such  marriages;  and,  hav- 
ing come  to  this  State  in  good  faith,  married, 
and  continued  to  reside  here  up  to  the  time  of 
her  husband's  death,  she  was  neld  entitled  to 
dower.  The  only  instruction  to  be  drawn  from 
this  case  is  that,  notwithstanding  our  statute, 
these  parties  might  have  contracted  a  marriage 
in  Alabama,  where  there  is  no  similar  statute, 
had  they  removed  there  in  good  faith,  which 
would  oe  valid  in  that  State. 

Putnam  v.  Putnam,  8  Pick.  488,  is  a  case 
deciding  directly  contrary  to  the  conclusion  we 
have  reached,  and  the  facts  in  that  case  were 
identical  with  thia  It  to  extremely  brief  ,  Is 
unsatisfactory  to  us  from  every  point  of  view, 
and  1b  predicated  entirely  upon  the  case  of 
Medway  v.  Needham,  16  Mass.  167,  decided  ten 
years  before,  which  the  court  said  was  *'  bind- 
ing upon  it  and  the  community  untU  the  Leg- 
islature shall  see  fit  to  alter  it*^  While  speak- 
ing of  Medtoay  v.  Needham,  the  opinion  con* 
tinues: 

**  The  court  were  aware  of  all  tho  oblections 
to  the  doctrine  in  that  case,  and  knew  it  to  be 
vexata  qucsstio  amonff  civilians;  but  they  ad- 
opted the  rule  of  the  law  of  England  on 
this  subject,  on  the  same  ground  it  was 
adopted  there,  namely:  the  extreme  danger  and 
difficulty  of  vacating  a  marriage  which,  by  the 
laws  of  the  country  where  it  was  entered  into, 
was  valid." 

It  is  manifest  that  the  ^ort  to  fortify 
MedfDoy  v.  Needham  by  assuming  that  it  is  based 
on  the  law  of  England  must  fail  if  the  House 
of  Lords  are  comnetent  to  testify  as  to  the  state 
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of  the  law  in  England  on  the  sabiect;  for  we 
find  that  in  Brook  y.  Brook,  9  H.  L  Cas.  219, 
the  Lord  Chancellor,  in  speaking  of  the  case  of 
Medioay  y.  Needham,  as  we  have  abeady  seen, 
fiiys:  "  It  is  entitled  to  but  little  weight,  and 
is  based  Mpon  decisions  which  relate  to  form 
and  ceremony  of  marriage;"  and  adds:  "If  a 
marriage  is  absolutely  prohibited  in  any  coun- 
try as  being  contranr  to  public  policy,  and 
leading  to  social  evils,  I  think  that  the  dom- 
iciled inhabitants  of  lliat  country  cannot  be 
permitted,  by  passing  the  frontier,  and  entering 
another  State  in  which  the  marriaee  is  not 

Srohibited,  to  celebrate  a  marriage  forbidden 
y  their  own  State,  and,  immediately  returning 
to  their  own  State,  to  insist  on  their  marriage 
being  reco^ized  as  lawful." 

This  is,  m  our  opinion,  the  true  doctrine,  and 
wo  haye  quoted  so  much  to  show  that  the 
highest  English  Court  does  not  hold  to  the 
pnnciple  upon  which  it  is  claimed  by  the  Mas- 
sachusetts Court  the  Medway  Case  is  based. 
But  with  due  deference  we  must  be  permitted 
to  say  that  the  decision  in  the  case  of  Brook  y. 
Brook  goes  further  than  we  think  the  principle 
announced  requires — further  at  least  than  we 
would  be  inclined  to  go — when,  as  was  done  in 
that  case,  it  was  held  that,  while  both  were 
resident  in  England,  the  man  marrying  his  de- 
ceased wife's  sister  in  Denmark,  where  such 
marriage  was  legal,  and  returning  to  England, 
the  marriage  was  void  there,  because  a  marriage 
between  parties  so  related  was  contrary  to  the 
laws  of  England. 

Such  a  marriage  would,  we  think,  not  fall 
within  any  of  the  exceptions  to  the  general  rule. 
It  certainly  cannot  t>e  said  to  be  incestuous  in 
the  estimation  of  Christendom;  and  it  would 
teem  that  under  the  policy  of  many  of  the 
States  of  this  Union  such  a  marriage  is  not  im- 
moral, nor  tending  to  any  social  evil  affecting 
the  welfare  of  society.  But,  after  all,  it  must 
be  admitted  that  it  was  for  that  court  to  deter- 
mine whether  or  not  the  law  infringed  was  in- 
dicative of  a  decided  and  essential  public  policy 
in  England;  and  the  courts  of  that  couctrv 
would  doubtless  be  as  slow  to  approve  our  esti- 
mate of  the  public  policy  which  condemns  the 
marriage  of  the  divorced  adulterer,  since  the 
clause  prohibiting  such  marriages  wa6,upon  the 
argument  of  Lord  Palmcrston,  that  the  guilty 
pjarty  was  preserved  from  ruin  by  such  a  mar- 
riage, stricken  from  the  divorce  bill  in  the 
House  of  Commons,  as  we  are  to  accept  their 
opinion  that  a  marriage  between  a  man  and  his 
deceased  wife's  sister  is  contrary  to  good 
morals. 

We  return  for  a  moment  to  Putnam  v.  Put- 
nam, 9upra,  to  note  that  the  court  in  this  case 
closes  its  opinion  with  this  language:  that  "  If 
it  shall  be  found  inconvenient  or  repugnant  to 
sound prineipiee  [the  italics  are  oursj  it  may  be 
expected  that  the  Legislature  will  explicitly  en- 
act that  marriages  contracted  within  another 
State,  which,  u  entered  into  here,  would  be 
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void,  shall  have  no  force  within  this  Common- 
wealth." The  Legislature  did  shortly  there- 
after so  enact;  whether  because  the  doctrine  lakl 
down  in  the  case  was  inconvenient,  or  becauae 
repugnant  to  sound  principle,  does  not  appear. 
In  our  view  of  the  law,  both  oonsiderationa 
might  well  have  moved  the  Legislature. 

Bteveneon  v.  Oray,  17  B.  Mon.  198,  is  a  case 
holding  the  doctrine  of  Putnam  v.  PiUnam, 
and,  after  what  we  have  said  about  the  latter 
case,  need  not  be  further  noticed  here. 

Van  Storeh  v.  Griffin,  71  Pa.  240,  does  not 
sustain  the  contention  of  coxmsel  on  the  point 
decided,  as  there  is  nothing  in  the  case  to  show 
that  the  parties  went  from  one  State  to  the  other 
for  the  purpose  of  evading  the  laws  of  the  one. 
It  merely  holds  that  the  decree  of  divorce  in 
New  York,  which  forbade  the  respondent  from 
marrying  again  during  the  life  oi  the  libelant, 
had  no  extra-territorim  effect;  so  that  what  is 
said  in  the  opinion  about  going  from  one  State 
to  the  other  for  the  purpose  of  evading  Uie  law 
of  the  State  granting  the  divorce  is  dictum,  pure 
and  simple. 

In  full  accord  with  the  conclusion  we  have 
reached  in  the  case  at  bar  is  Kinney  v.  Chm,  80 
Gratt.  858,  where  it  was  held  that  a  marriage 
between  a  negro  and  a  white  person,  had  in  the 
District  of  Columbia,  for  the  purpose  of  evad- 
ing the  law  of  Virginia,  was  void  upon  the 
return. 

To  the  same  effect,  see  State  v.  Kennedy,  76 
N.  C.  251;  Scott  v.  State,  89  Ga.  821;  Dupre  v. 
Boulard,  10  La.  Ann.  411. 

The  intention  to  evade  the  law  by  going  into 
another  State  was  made  the  test  of  its  validity 
in  North  Carolina,  as  will  be  seen  by  reference 
to  the  two  cases  of  State  v.  Kennedy,  76  N.  C. 
251,  above  cited,  and  State  v.  Boss,  Id.  242— 
both  marriages  t>etween  a  white  person  and  a 
ne^ro.  In  Kennedy's  Case,  such  intention 
being  shown,  the  marriage  was  held  void; 
while  in  Rost^  Case,  it  being  shown  that  there 
was  no  intent  to  return  to  North  Carolina, 
though  the  parties  afterwards  did  so,  the  de- 
fendant was  held  not  guilty  of  fornication. 
This  was,  however,  by  a  divided  eourt,  and  is 
contrary  to  our  own  case  of  State  v.  BeU,  7 
Baxt.  9. 

We  conclude  this  opinion,  already  too  lonff, 
bv  a  reference  to  WiUi€ims  v.  Gates,  5  Ired«  £• 
585,  where  Chief  Justice  Ruffln,  in  delivering 
the  opinion  of  the  court  in  a  case  very  similar 
to  our  own,  says:  "  Now,  if  the  law  of  South 
Carolina  allow  of  such  a  marriage,  and  al- 
though it  be  true  that  generally  marriages  are 
to  be  judged  by  the  lex  Ud  contractus,  vet  every 
country  must  so  far  respect  its  own  laws  and 
their  operation  on  its  own  citizens  as  not  to  al- 
low them  to  be  evaded  by  acts  in  another  ooun- 
^,  puroosely  to  defraud  them."  See  also 
Whart.  Confl.  Laws,  S§  185, 181, 182. 

Let  the  Judgment  tf  the  Circuit  Court  he  qf- 
firmed. 


EEKTT7GKT  COUflT  OF  ArrSAIA 


Jan., 


KENTUCKY  COURT  OF  APPEALS. 


J.  Edwin  ROWE,  Exr.,  etc.,  Appt, 
Jesse  E.  FOGLE  et  at. 
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PlmintUTfl  attorney  has  ao  lien  on  the  land 
in  controversy  nor  any  claim  against  defendants 
personally  for  his  f eos  under  Kentucky  General 
Statutes,  chap.  6,  •  16,  giving  an  attorney  a  lien 
on  a  demand  arising  out  of  contract  placed  in 
his  hands  for  collection,'  and  on  a  Judgment 
whether  in  contract  or  for  a  tort,  and  on  property 
recovered,  upon  the  dismissal  in  good  ftiith  of  an 
lotion  to  enforce  a  contract  for  land,  without 
any  recovery  or  consideration  except  that  each 
party  shall  pay  his  own  costs  although  it  is 
■gainst  the  consent  of  such  attorney. 

(January  10,  1880.) 

APPEAL  by  defendant,  from  a  Judgment 
of  the  Ohio  County  Circuit  Court  (L.  P. 
Little, «/.),  in  favor  of  plaintiffs  in  an  action  to 
enforce  an  alleged  attorneys'  lien.    Reversed, 

Mary  A.  Neittman  and  Charles  W.  Neittman, 
her  husband,  brought  a  suit  by  their  attorneys 
J.  £.  Fogle  and  H.  B.  Kinsolving  agninst  H. 
D.  Hinton,  for  the  specific  performance  of  a 
contract  for  the  sale  of  land,  and  in  case  this 
could  not  be  done,  the  flist  named  plaintiff 
sought  to  recover  the  money  she  had  pidd  upon 
the  land.  After  issue  was  Joined  the  parties 
compromised  and  settled  the  case;  it  being 
agreed  that  the  suit  should  be  dismissed,  each 
party  paying  his  or  her  own  costs,  and  plaintiffs 
receiving  no  consideration  for  the  agreement 
to  dismiss.  Notwithstanding  the  above  agree- 
ment plaintiffs'  attorneys  submitted  the  case, 
after  which  defendant's  attorney  moved  to  set 
aside  the  submission,  filing  in  support  of  the 
motion  an  afQdavit  showmg  the  agreement 
Pending  this  motion  Fogle  and  Kinsolving, 
plaintiffs'  attorneys,  caused  a  rule  to  issue 
anftinst  Rowe,  as  executor  of  Hinton,  who  had 
dSed  in  the  mean  time,  and  against  whom  the 
suit  had  been  revived,  to  show  cause  why  he 
should  not  pay  them  a  lee  of  $100  and  why  they 
should  not  be  adjudged  to  have  a  lien  on  the 
land  in  controyersy  to  secure  the  payment  of 
their  fees.  The  trial  court  sustained  the  claim 
and  adjudged  that  the  attorneys  had  a  lien  on 
the  land  for  their  fees,  and  also  gave  them  a 
personal  judgment  against  Rowe,  as  executor; 
and  he  appealed  to  the  superior  court,  where 
the  judgment  below  was  reversed,  and  the  case 
was  then  brought  to  this  court. 

Jdeisrs.  Edward  W.  Hinea  and  J.  Ed- 
win  Rowe*  for  appellant: 

The  Legislature  never  intended  to  prevent  a 
plaintiff  from  dismissing  his  action  without  the 
consent  of  his  a!tomey.  This  court  expresfily 
refused  to  sanction  such  a  doctrine  prior  to  the 
statute  {Etan»  v.  BeU,  6  Dana,  480);  and  in  the 
absence  of  anything  in  the  statute  showing  un- 
mistakably that  such  was  the  legislative  inten- 
tion the  court  will  not  give  the  statute  such  a 
construction. 

The  court  hns  held  that  in  so  far  as  the  stat- 
ute gives  a  lien  upon  the  demand  in  suit  it  does 
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not  apply  to  unliouidated  demands  {Wood  y. 
Anders,  5  Bush,  602);  and  the  reasoning  of  the 
court  in  that  case  will  prevent  the  appfication 
of  the  statute  to  any  disputed  '^laim,  especially 
where  the  plaintUi  agrees  to  dismiss  for  no 
other  consideration  than  the  agreement  of  tiie 
defendant  to  pav  his  own  costs. 

The  courts  ail  agree  that  the  parties  should 
as  fttT  as  possible  w  allowed  to  settle  their  dis- 
uutes  in  their  own  way,  the  courts  going  no 
farther  than  to  prevent  collusive  settlements 
for  the  purpose  of  defeating  attorneys. 

Weeks,  Attorneys  at  Law,  g  879;  Overton, 
Law  of  Liens,  S  ^\  Elwood  y.  WiUon,  21 
Iowa,  627. 

The  rule  permitting  an  attorney  to  prosecate 
a  suit  after  it  has  been  settled  by  his  client,  if 
it  be  established,  ought  not  to  be  extended  be- 
yond an  undisputed  debt. 

ffutehinstm  y.  Pettes,  18  Vt.  614.  Bee  PlaU 
y.  Jerome,  60  U.  8. 19  How.  884(16  L.  ed.  628); 
Broum  y.  Oofnstoek,  10  Barb.  68;  Toung  t. 
Dettrbom,  27  N.  H.  824,  2Sl\8imfnojU7,  Alm^, 
108  Mass.  88;  Eenehey  v.  Chieoffo,  41  111.  186. 

Mr,  J,  E.  Fofle  for  appellees. 

Pryor*  J.,  delivered  tbo  opinion  of  the 
court: 

The  lien  asserted  or  allowed  an  attorney  for 
his  services  in  this  State  is  purely  statutory. 
Where  the  demand  arises  out  of  contract,  and 
is  placed  in  the  hands  of  an  attorney,  to  be  col* 
lected  by  suit  or  otherwise,  the  attorney  has  a 
lien ;  or  where  the  claim  is  reduced  to  judgment, 
whether  in  contract  or  for  a  tort,  or  the  prop- 
erty  is  recovered,  the  attorney  has  his  lien. 
Gen.  Stat,  g  16,  chap.  6. 

The  payment  by  the  debtor  to  the  creditor  of 
a  claim  arising  out  of  contract,  with  notice  that 
it  is  in  the  hands  of  an  attorney  for  collection, 
will  not  deprive  the  attorney  of  his  lien,  and  an 
action  brought  by  the  attorney  would  be  deemed 
sufficient  notice. 

Suppose,  however,  that  no  action  is  broufffat, 
and  the  plaintiff  regards  his  claim  as  worthkss, 
and  proposes  to  withdraw  it  from  the  attorney 
or  to  dismiss  it  after  suit  has  been  instituted,  v 
the  statute  giying  Hie  lien  to  be  so  construed 
as  to  preyent  an  abandonment  of  the  claim,  if 
done  in  good  faith,  and  not  with  a  yiew  of  de* 
feating  tne  lien?  Such  a  construction  would 
result  In  useless  litication,  and  compel  the  pay- 
ment by  the  defendant  to  the  attorney  of  the 
plaintiff  of  his  fee,  or  to  submit  to  a  litigation 
upon  an  alleged  cause  of  action,  when  both 
parties  plaintiff  and  defendant  agree  that  no 
recovery  can  be  had. 

Where  the  defendant  has  paid,  or  agrees  to 
pry,  the  plaintiff  for  withdrawing  the  suit,  or 
the  claimant  receives  a  consideration  for  for- 
bcaiing  to  sue  when  the  daim  is  in  the  hands  of 
the  attorney,  and  is  known  to  the  defendant,  the 
rule  uould  be  different.  In  cases  of  tort  before 
judgment,  this  court  has  held,  and  still  holds, 
that  the  Ftatute  under  which  such  liens  are 
a.'serted  docs  not  prevent  the  parties  from  set- 
tling the  litigation;  and  in  such  a  case  the  at- 
torney must  look  alone  to  his  client  for  com- 
pensation. 

In  this  case  both  the  parties  plaintiff  and 


LmiLBY  T.  FiBflT  N^TionAL  Bane. 


d«fei>diiit  agreed  that  the  acHon  In  which  the 
HeD  Is  asserted  should  be  dismissed,  each  party 
pafing  its  own  coats.  NothlDK  nas  reoovered 
by  the  defendant  fioiii  the  ptaiDtllT,  and  no 
■ecoreiy  had  bvtbe  latter,  and  there  is  nothing 
in  the  record  snovinc  that  the  object  to  be 
accomplished  was  to  defeat  the  claim  of  the  a^ 
tiMiieya  for  their  aerricesL    The  plaintiff  in 


good  falih  dismissed  the  action,  and  there  was 
no  reason  for  compelling  the  defendimt  to  pa^ 
theationiersof  theplaiutilf  $100,  oranjoQier 


«Titd,mthdinetioiu 


IOWA  BUPRBHE  COURT. 


Berrey  UMDLEy,  Appt., 
nRBT  NATIONAL  BANE  of  Waterloo. 


.  a  certain  penon  for  tlUlU)  meansl 

paj  K  at  the  baok^  place  ol  buatueea.  and  Impoaea 
nooUigaUaatoaoo^it  a  draft  for  KOOO  "-wltli 
aiohanse"  oa  aDotber  place. 
&  A  eoctOTM  which  It  Dot  pleaded  oannoC  be  ooti> 
■Idered  a*  modifriiw  an  unamblauooi  written 
promlaB  on  which  an  action  la  baaed. 

(Janiuuy  S8,  1880.) 

APPEAL  \}j  plaintiff,  from  a  Judgmeat  of 
the  lllackhawk   County    District    Court 
(Couch,  J.),  luatalning  a  demurrer  to  the  pe- 
tition in  an  action  to  recover  upon  an  alleged 
acceptance  of  a  draft.    AprmeA. 
The  facts  are  stated  In  the  opinion. 
Ut.  F,  C.  Plmtb  for  appellant: 
A  letter  or  telegram  written  within  a  reason- 
able time  before  or  after  the  date  of  a  hill  of 


ezchaoge,  describing  it  in  terms  not  to  be  mil- 
taken,  and  promi^inr  to  accept  It,  is.  If  shown 
to  the  person  who  afterwards  takee  the  bill  on 
the  credit  of  the  letter  or  telegram,  a  virtual 
acceptance,  binding  the  person  who  makes  tha 
promise. 


- ,-   -.  fiiyson,  16  U.  a  d  Wheat.  W(A 

L.  ed.  lt)6);  Sdiimmtlpennieh  y.  Bavard,  SB  U. 
S.  I  Pet.  S64  (7  L.  ed.  18$;  ^hiUm  t.  Mer- 
ehanU  <tP.BIc.Bi  Ala.  1;  Lotery  v.  Adanu,  29 
Vt.  160;  B^/c«  T.  Eduardt,  S9  iT  S.  4  Pet.  Ill 
CI  L.  ed.  1W). 

An  acceptance  may  be  either  qualifled  w 
general.  If  qnaliBed,  "it  Is  an  engagement  to 
pay  a  bilinccording  to  the  tenor  of  the  accepir 


Edwards,  Bills  ft  Notes,  §400;  Bayley,  Bills, 
chap,  e,  g  1. 

Acceptances  have  been  held  to  be  general  or 
absolnle  wherein  the  amount  of  the  draft  ll 
named;  and  none  can  be  found  where  astat»- 
ment  of  the  denomination  or  amount  of  a  draft 


Hona—iVomlM  to  accept  equtooltnt  u>  acteptonee. 


W  Ohio  Bt  137. 


'o  coDsltltute  a  breach  of  an  agreement  to  i 

•tulll.  tlwt>llimuBtbe  t— ■  '~  "--  -■ 

acceptance.  Uni  venal 


Bulldiastlooletv 

lnitriok,T  V,  B.  L.  SS  llBai),  dted  In  S  Band. 

Agnement  bu  Megrant, 

tpytelesmia  to  accept  a. bin  has 


been  held  to  be  a  aulBclent  accept) 

(1878,  Cole.  I  aiOB.  Act  IWl);  Arl ,  .  _. 

Blat.  1  I>&ll:  Idabo  (ia7«.  IHTfi,  Rev.  Lavs,  aiA,  I  S); 
Dakota  (IBH.  Rev.  Code,  i  ISSSi;  CBUfuriilB  iIHmI, 


civil  Code  Id  New  Vork  <B  17D1). 


Bey.  Code,  I3t,  H  8,7.  Bn  Kangoa  (1S7«,  C.  L.  uhan.  II 
1 1^  Nevada  (1873, 1  C.  L.  oliap.  6,  I  8^:  New  tort 
(10, 1  liev.  Stat,  m  I  a,  3  Bev.  Slat.  im.  p.  SSSSj 


Uteslnlool  asao.  Rev.  Oodp.  11133);  (7tahauSS,Law^ 
80,17(11;  WashlOKton  Territory  llffil,  Oode,l%iZ);l 
Band.  Com.  Paper,  U2. 

'lanMno  AouM. 

le  payable  at  a  bonk- 


^rifuai 

881;  ao<.. 


ible  at  Ills  banUna 


„ s,  wldob  amounts  to  an  autborltv  tL 

bankeiatapayitoutotUieaDoeptor'BfuDifaiDtbeir 
haadB._BTleB,BlllB,lte;  Eymer  v.I^irle,lSL.  J.Q, 

the  iioider  of  thea^ 

ed  to  Ita  belna  made 

kins  house  (Bviee,  Bllb.  ItNk 

._ U  East,  58&  rates  v.  DellTi 

*  Aid.  MS;  Wedlake  v.  Hurley,  1  Cromp.  *  J. 
*  he  may  show  In  defense  that  be  was  ready 
'-  **-' '  -taee.    Breen  v.  Qolnis,  I  Barti,  ecet 

Local  taaom  and  euttomt  moMt  be  tpaiaau  pttadtO' 
A  Beneral  usage  or  eustom  need  not  tie  pleaded 
but  may  be  given  in  evidence  at  the  trial,  or  be 
Judictafiy  noiioed  by  the  court  for  the  first  lime  on 
appeal.  Coyle  v.  aozEler.£Cranch,CCt.S^jGold- 
Bad[hv.Bawyer,4aCaLaae■,  Templeman  V,  BIddle, 
IHarr.  (DeUGSSiStultiv.bfckcy.S  Binn.  X86:  Car- 
BOD  V.  BlBier,  £  Blnu.  iTB. 

As  to  pleading  customs  tn  Bngland,  see  Bavklna 
V.  Wallb,  i  WilB.  17B;  TewkesBury  v.  Bricknell,  1 
Taunt.  141;  Morewoiid  V.  Wood^T.  R.  lET:  OrUBn  V. 
Hlandford,  Covp.  8%  Peter  v.  Kendal.O  Bam.  A  0. 
103:  Paddock  v.  E'orrester.  8  Uao.  *  O.  908;  8  B'-^O, 
N.Jft.  71S:  LawBon,  UBOgee  A  Cualoms,  1 64,  p.  lU. 


kTired.    Wallace  v. 


erC«.  V,  M™mey,l2c,il.  531. 

iB  not  BulUcleully  pluiclui]  byaslngleai 

It  bas  bceu  cnnalttntly  and  uolformly  rec^- 


Antomarclil  v.  Bussell,  83 


Id  olty  in  si 
IAIa.8G6 
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or  note  to  be  drawn  is  held  to  cbanee  the  char- 
acter of  the  contract  from  a  general  to  a  quali- 
fied or  conditional  acceptance  or  guaranty. 

U,  8,  V.  Bank  of  Metropolis,  40  U.  8.  15 
Pet.  877  (10  L.  ed.  774);  Coffman  v.  Camp- 
beli,  87  111.  98^  Edwards,  Bills  &  Notes,  $  424; 
TownOey  v.  SumraU,  27  U.  8.  2  Pet.  170  (7  L. 
ed.  886). 

Appellee  seeks  to  avoid  liability  because  Baro 
drew  his  draft  with  exchange  on  New  York; 
but  the  addition  of  one  or  two  words  to  (he 
telegram  of  acceptance  would  have  expressed 
the  condition  it  seeks  to  avail  itself  of,  and 
under  the  rules  it  cannot  now  complain. 

A  contract  susceptible  of  two  constructions 
will  not  by  preference  be  given  the  construc- 
tion which  will  make  it  invalid. 

Standard  OU  ,"%>.  v.  SchoJUld,  16  Abb.  N.  Cas. 
872;  Loi&ry  v.  Adam,  22  Vt.  160;  Topliff  v. 
Topliff,  122  U.  8. 121  (80  L.  ed.  1110). 

*' A  custom  known  to  the  parties,  whereby  the 
meaning  of  the  certain  terms  used  in  an  instru- 
ment is  fixed,  mav  be  shown  by  oral  evidence;" 
and  in  such  case  the  custom  need  not  be  averred 
in  the  pleading. 

Haddock  v.  v^oodi,  46  Iowa,  488;  Haddock  v. 
Citizens  Nat.  Bank,  58  Iowa,  642;  Woods  v. 
Miller,  65  Iowa,  168;  Huse  v.  HatMin,  29 
Iowa,  501;  Pilmer  v.  Branch  of  State  Bank  at 
Des  Moines,  19  Iowa,  112;  Smith  v.  Clark,  12 
Iowa,  82;  Adams  v.  Otterbaek,  66  U.  8. 15  How. 
589  (14  L.  ed.  805). 

Messrs,  Boies*  Husted  A  Boies*  for  ap- 
pellee: 

No  contract  exists  between  the  drawee  and 
the  payee  of  a  bill  of  exchange  until  the  drawee 
has  accepted  it 

JSJinn  Nat  Bank  v.  Fourth  Nat.  Bank  of  N. 
7.  46  N.  Y.  82;  First  Nat.  Bank  of  Canton  v. 
Dubitque  Southwestern  B.  Co,  52  Iowa,  878. 

The  acceptor  of  a  bill  is  not  liable  for  ex- 
change  when  not  required  to  pay  same  upon  its 
face.  His  agreement  is  to  pay  at  the  place  on 
which  the  bill  is  drawn. 

8  Rand.  Com.  Paper,  ^  1714;  1  Parsons,  Notes 
&  Bills,  p.  650;  2  Daniel,  Neg.  Inst.  456. 

The  draft  sued  on  did,  by  its  terms,  require 
appellee  to  pav  a  certain  sum,  in  excess  of  the 
amount  mentioned  in  its  telegram,  and  in  ex- 
cess of  the  amount  which  it  was  legally  obli- 
gated to  pay  by  its  promise  therein  con- 
tained. 

When  a  partjr  promises  to  pay  a  bill  of  ex- 
change, thereafter  to  be  drawn  for  a  specified 
amount,  before  such  promise  will  be  regarded 
an  acceptance  of  the  billy  it  must  appear  that 
the  amount  thereof  is  within  the  limit,  and 
that  the  undertaking  of  the  drawee,  as  contained 
in  his  promise,  is  in  no  manner  enlarged  by  the 
terms  of  such  bill. 

Parsons,  Cont.  7th  ed.  foot  p.  808;  Mer- 
chants Bank  of  Canada  v.  Oriswold,  72  N.  Y. 
Al%A19\FiTSi  Nai.  BankofLacon  v.  Bensley, 
2  Fed.  Rep.  609;  Brinkman  v.  Hunter,^ hxa. 
Rep.  492,  78  Mo.  172. 

Before  appellant  can  maintain  an  action  upon 
the  special  contract  of  appellee,  he  must  bring 
himself  strictly  and  literally  within  its  terms. 

Ukter  Co,  Bank  v.  MoFhrlan,  5  Hill,  482; 
(kites  V.  Parker,  48  Maine,  544;  Nevada  Bank 
v.  Luce,  189  Mass.  488;  Murdoch  v.  MiUs,  11 
Met.  5-10. 

That  the  agreement  of  appellee,  in  the  case 

2  L.  R.  A. 


at  bar,  is  not  an  agreement  to  accept  bills  gen- 
erally, is  dear. 

Brinkman  v.  Hunter,  89  Am.  Rep.  492,  73 
Mo.  172;  Daniel,  Neg.  Inst.  §  561;  Bissett  ▼. 
Leuds,  4  Mich.  450;  Nelson  v.  First  NaUanai 
Bank  of  Chicago,  48  111.  89.  * 


,  Ch,  cTl,  delivered  the  opinion  of  the 
court: 

On  the  17th  of  November,  1887,  Ckorge  Baro 
sent  a  despatch  from  Los  Angeles,  Cal.,  to  de- 
fendant, directinsT  it  to  transmit  $2,000  by  tele- 
graph to  plaintiff  at  Los  Angeles,  and  charge 
the  amount  to  his  account,  he  having  at  the 
time  a  deposit  of  a  larger  amount  with  defend- 
ant. On  the  next  day  defendant's  cashier  tele- 
fraphed  to  plaintiff  that  the  bank  would  pay 
faro's  draft  on  it  for  |2,0C0.  On  the  receipt  of 
that  despatch  at  Los  Angeles,  Baro  drew  bis 
draft,  and  delivered  it  to  plaintiff  in  payment  of 
an  indebtedness  he  was  owing  him.  The  fol- 
lowing is  a  copy  of  the  draft: 

$2,000.    Los  Angles,  Cal.,  Nov.  18. 1887. 

At  sight  pay  to  onler  of  Hervey  Lindley,  of 
Los  Angeles,  California,  two  thousand  doilan, 
with  exchange  on  New  York, for  value  received* 
and  charge  to  account  of 

George  Baro. 

To  First  National  Bank,  Waterloo,  Iowa, 

The  draft  was  subsequently  presented,  but 
defendant  refused  to  accept  or  pay  it.  On  the 
same  day  on  which  he  sent  the  despatch,  the 
cashier  also  wrote  to  plain liH  that  tlie  bank 
would  pay  Baro's  draft  for  $2,000,  but  the  let  ter 
was  not  received  bv  plaintiff  until  after  he  had  i 
taken  the  draft.  On  the  28th  of  November, 
which  was  after  the  draft  had  been  presented 
and  refused,  he  also  wrote  to  plaintiff  that  the 
bank  had  been  enjoined  from  paving,  and  that 
but  for  such  injunction  it  would  have  paid  it 
when  presented.  The  foregoing  facts  are  al- 
leged in  the  petition,  and  further  it  is  alleged 
that  the  exchange  provided  for  in  the  draft 
would  have  amounted  to  $2.  The  petition  is 
in  three  counts.  The  first  and  second  counts 
are  drawn  on  the  theory  that  the  telegram  and 
letter  of  the  18th  of  November  amounted  to  an 
acceptance.  The  third  count  states  a  cause  of 
action  on  the  breach  of  the  contract  to  accept. 

The  ^und  of  the  demurrer  is  that  the  draft 
drawn  is  materially  different  from  that  which 
defendant  agreed  to  pay,  requiring  the  pay- 
ment of  a  greater  sum  of  monev.  Counsel  for 
appellee  concede  that,  if  the  araft  had  called 
for  the  payment  of  but  $2,000,  the  telegram, 
which  was  received  by  plaintiff  before  he 
took  the  draft,  would  have  amounted  to  an  ac- 
ceptance; but  their  position  is  that,  as  the  draft 
drawn  required  l^e  payment  of  a  greater  sum, 
the  promise  of  the  bank  to  pay  cannot  be  re- 
garded as  an  acceptance  of  it,  and  its  refusal  to 
pay  the  amount  demanded  was  not  a  breach  of 
Its  contract. 

The  contention  of  counsel  for  appellant 
was  that  the  promise  to  pay  was  in  effect  a 
general  acceptance,  and  defendant  was  there- 
fore bound  to  pay  according  to  the  tenor  of  the 
draft,  and  that  the  request  to  pay  exchange  re- 
lated merely  to  its  tenor.  That  the  acceptor  is 
by  a  general  acceptance  bound  to  pay  the  bill 
accoraing  to  its  terms,  is  certainly  true.  Ed- 
wards, Bills  &  Notes,  chap.  9,  §  1.    But  the 
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term  "tenor  of  the  bill,"  as  used  in  the  books 
and  cases  relates  merely  to  the  time  and  man- 
ner of  payment. 

Under  a  genwal  acceptance  the  acceptor  is 
bound  to  i^y  at  the  maturity  of  the  bill  as  fixed 
by  its  terms,  and  in  the  manner  designated. 
He  is  also  bound  to  pay  the  amount  named  in 
the  bill;  and  if  it  demands  the  payment  of  ex- 
change, he  is  liable  for  the  amount  thereof. 
In  such  case,  the  acceptance  being  eeneral,  the 
terms  of  the  contract  are  to  be  gathered  from 
the  language  of  the  bill.  But  ^en  he  offers, 
in  advance  of  the  drawing  of  a  bill,  to  accept 
or  pay  it,  his  undertaking  is  to  be  determined 
from  the  language  of  its  offer.  If  a  bill  is 
drawn  corresponding  in  terms  with  his  offer, 
and  is  received  hv  another  in  reliance  on  the 
offer,  he  will  be  liable  from  that  time  as  an  ac- 
ceptor. But  the  bill  drawn  must  correspond 
in  terms  with  his  offer,  or  no  such  result  will 
follow.  His  liability,  if  any,  is  created  by  his 
contract,  and  it  is  impossible  that  he  should  be 
bound  by  conditions  orstipulations  to  which  he 
never  gave  his  consent. 

Judged  by  this  rule,  it  Is  manifest  that  de- 
fendant is  not  liable.  Its  offer  was  to  pay  a 
specified  sum  on  the  draft  of  Baro.  The  offer 
implied,  of  course,  that  the  payment  was  to  be 
made  at  Waterloo,  that  being  its  place  of  busi- 
ness. But  the  draft  requir^  either  that  the 
mone^  should  be  paid  in  New  York,  or  that  an 
additional  amount  should  be  paid  to  cover  the 
exchange.  In  effect  it  was  a  oraft  for  $2,002» 
while  defendant's  promise  was  to  pay  one  for 
|2,000.  If  the  draft  had  been  for  f2,600,  or 
any  lar&^er  sum,  it  would  hardly  be  contended 
that  defendant  was  bound  to  pay  it;  yet  the 
principle  would  not  be  different. 


Our  attention  has  not  been  called  to  any  case 
involving  the  same  state  of  facts;  but  the  prin- 
ciple that  one  who  promises  in  advance  to  ac- 
cept or  pay  a  bill  of  exchange  is  bound  upon 
such  promise  only  when  the  bill  in  its  terms 
conforms  to  the  terms  of  his  offer,  is  well  set- 
tled, and  ]b  founded  in  sound  reason.  Brink- 
man  v.  Hunter,  IS  Mo.  172;  Ulster  Co.  Bank  ▼. 
McFarlan,  5  Hill,  482;  Gates  ▼.  Parker,  48 
Maine,  544;  Murdoch  v.  MiUs,  11  Met.  5. 

The  letter  of  the  28th  of  November  was  not 
an  acceptance  or  promise  to  pay  the  draft,  but 
was  explanator^r  merely  of  the  refusal. 

It  was  ur^d  in  argument  that  it  is  a  custom 
of  bankers,  m  paying  drafts  drawn  under  like 
circumstances,  to  pay  exchange  in  addition  to 
the  face  of  the  papier,  and  hence  that  defend- 
ant's promise  was  impliedly  a  promise  to  pay 
with  exchange.  It  is  sufficient  to  say,  with  ref- 
erence to  that  claim,  that  the  custom  is  not 
pleaded.  The  action  is  upon  the  promise  as 
written,  and  its  language  is  unambiguous. 
The  words  made  use  of  unport  a  promise  to 
pay  $2,000.  Without  some  averment  that  the 
words  made  use  of  have  a  meaning  different 
from  their  ordinary  signification,  it  cannot  be 
assumed  that  the  undertaking  was  broader  Uian 
it  expressed. 

We  have  no  occasion  to  inquire  whether  the 
custom,  if  pleaded,  could  be  shown  for  the  pur- 
pose of  modifying  or  explaining  the  undertak- 
mg.  As  we  reac£  the  conclusion  that  upon  the 
facts  alleged  defendant  is  not  liable,  It  is  not 
necessary  to  consider  the  question  as  to  the 
ruling  of  the  district  court  in  striking  out  por- 
tions of  the  petition.  The  error,  if  one  was 
committed,  in  no  manner  affects  the  result. 

Affirmed, 


MARYLAND  COURT  OP  APPEALS. 


David  STEWART,  Appt. 

Albert  L.  GORTER. 

(....Md,....) 

!•  A  lease  fbr  ftnirteeii  yearsy  with  a  cov- 
enant to  renew  for  another  fourteen  years,  espe- 
cially when  the  covenant  is  that  the  second  shall 
contain  the  same  covenants  as  the  flrat,  is  a  lease 
for  a  loDger  period  than  fifteen  years,  within  the 
meaning  of  the  Maryland  Act  of  1888  malting 
leases  for  more  than  fifteen  yeara  redeemable  at 
the  lessee^s  option,  after  the  expiration  of  ten 
years. 

t.  The  leasee  cannot  waive  his  option  of 
redemption  by  any  agreement  in  ihe  lease, 
which  option  is  given  l^  the  Maryland  Act  of 
1888,  providing  that  rents  on  leases  for  more  than 
fifteen  years  shall  be  redeemable  at  any  time 
after  the  expiration  of  ten  years,  the  Act  not 
being  Intended  for  the  exclusive  benefit  of  the 
lessee,  but  being  based  on  grounds  of  public 
policy. 

(February  8, 1889.) 

APPEAL  by  defendant,  from  a  pro  forma 
decree  of  the  Circuit  Court  of  Baltimore 
City  in  favor  of  plaintifiF  in  an  action  for  the 
specific  performance  of  a  contract.    Reoersed, 

2  L.  R  A. 


Argued  before  Miller,  Stone,  Robinson, 
I  Lrving,  Bryan  and  McSherry,  JJ, 

Gorter,  on  April  10, 1888,  leased  a  lot  of  land 
in  Baltimore  City,  belonging  to  himself,  to  one 
Mincher  for  the  term  of  fourteen  years  from 
that  date  for  the  annual  ground  rent  of  $120. 

This  rent  was,  by  the  terms  of  the  lease,  re- 
deemable after  ten  years  at  5  per  cent. 

Stewart,  on  April  12, 1888,  agreed  to  convey 
in  fee  a  lot  owned  by  him,  to  Gk>rter.  Stewart  s 
lot  was  valued  in  the  agreement  at  $2,400,  and 
he  agreed  to  convey  the  same  to  Gorter  as  soon 
as  Gorter  gave  him  his  reversionary  interest  in 
the  annualground  rent  of  $120  on  the  lot  leased 
to  Mincher,  which  rent  Gorter  stated  to  Stewart 
to  be  redeemable  at  5  per  cent,  making  it  worth 
$2,400  to  Stewart.  When  Gorter  tendered  to 
Stewart  the  $120  ground  rent,  Stewart  refused 
to  convey  to  Gk>rter  his  lot  in  fee,  on  the  ground 
that  the  lease  to  Mincher  creating  dorter's 
ground  rent  was  made  subsequent  to  the  passage 
of  the  Act  of  1844,  chap.  485,  as  amended  by 
chap.  895  of  the  Acts  of  1888,  and  that  conse- 
quently said  ground  rent  could  be  redeemed  at 
o  per  cent,  making  Carter's  ifent  worth  only 
$2^  instead  of  $2,400. 

Further  facts  appear  in  the  opinion. 

Messrs,  John    Stewart*  Robert   Rid* 
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Indiana  Sufbub  Goubt. 


Jav. 


den  BrMFii«  ftBd  D»Tid  Stowart  for  ap- 
pellant 

Jie9tn.  Jaanefl  P.  Charter  and  H*  Artlrar 
Stump  for  appellee. 

f  Stone*  J.,  delivered  the  opinion  of  the  oonrt: 

The  question  presented  in  this  case  is  tne 
true  construction  of  the  Acts  of  1884,  chap.  485, 
and  1888,  chap.  805,  relating  to  leases.  It  ap- 
pears that  on  the  10th  of  April,  1888,  Gorter 
leased  a  lot  of  ground  in  Baltimore  City  to 
Mincherfora  term  of  fourteen  years,  and  the 
lent  resenred  was  $120. 

In  this  lease  there  is  a  covenant  on  the  part 
of  the  lessor  for  the  renewal  of  the  lease  for  the 
further  term  of  fourteen  years,  with  tibe  same 
ooveoantsthat  are  in  the  original  lease.  There 
fe  a  further  covenant  on  the  part  of  the  lessor 
that  at  any  time  after  the  expiration  of  ten 
▼ears  from  the  date  of  lease,  upon  payment  to 
him  of  a  sum  of  money  equal  to  the  capitaliza- 
tion of  the  rent  at  5  per  cent^that  is  to  say  of 
the  sum  of  f2,400,  the  property  should  be  re- 
leased. 

There  is  also  in  the  lease  an  agreement  made 
by  the  lessee  that  he  would  not  avail  himself 
of  any  right  that  he  might  have  by  virtue  of 
any  Maryland  statute  to  redeem  the  rent  at  a 
less  sum  than  that  fixed  in  the  lease. 

The  Act  of  1888,  as  applicable  to  this  case,  is 
In  these  words:  "  AH  rents  reserved  by  leases 
or  sub-leases  of  lands  made  in  this  State  after 
April  5,  1888,  for  a  longer  period  than  fifteen 
years/ shall  be  redeemable  at  any  time  after  the 
expiration  of  ten  years  from  the  date  of  such 
lease  or  sub- lease  at  the  option  of  the  tenant, 
after  a  notice  of  six  months  to  the  landlord, 
for  a  sum  of  money  equal  to  the  capitalization 
of  the  rent  reserved,  at  a  rate  not  to  exceed  6 
per  cent." 

The  two  questions  presented  for  our  con- 
sideration are:  first,  whether  tbe  Law  of  1888, 
above  referred  to,  is  applicable  to  this  lease; 
and  secondly,  if  said  Act  is  applicable  to  this 
case,  whether  the  lessee  has  waived  or  can  waive 
his  option  of  redemptiouvat  6  per  cent. 

Tbe  first  of  these  questions  is  easily  answered. 
The  Act  of  1888  is  applicable  to  the  case  before 


ua.  A  lease  for  fourteen  yeaiB,  with  a  ooveoant 
to  renew  for  another  fourteen  yeara.  is,  fat 
effect,  a  lease  for  a  longer  pesioi  than  lifkeea 
yean;  more  especially  when  tbe  covenant  to 
that  the  second  lease  shall  contain  the  tame 
covenants  that  the  first  did;  that  is,  that  the 
lease  should  be  renewed  for  another  fourteeo 
years,  thus  making  the  lease  of  ind^nite  dur»* 
tion,  and  placing  it  upon  the  same  footine  as 
an  ordinary  long  lease.  The  leases  for  tea* 
than  the  fifteen  yenra  mentioned  in  the  Act 
mean  leases  without  the  covenant  for  renewaL 
and  which  were  intended  by  the  parties  to  end 
at  the  expiration  of  the  fifteen  yean  or  a  leu 
period  of  time. 

The  second  question  is  equally  easy  of  solu- 
tion. It  resolves  itself  into  the  qtiestion 
whether  a  party  by  his  deed  can  be  eatopped 
from  clahning  tbe  benefit  of  the  Act  of  1888,  a 
general  law  or  tbe  State. 

If  the  Act  of  1884,  as  amended  by  the  Act  of 
1888,  had  been  passed  for  the  exclusive  benefit 
of  lessees,  there  might  be  some  color  at  least, 
to  tbe  claim  set  up  that  Mincher  could  waive  the 
benefit  of  the  capitalization  clause  of  the  Act  of 
1888.  But  such  is  not  the  fact  The  Act  of  1888 
was  the  result  of  a  well  grounded  belief  that 
these  long  leases,  with  their  covenants  of  renew- 
al, were  injurious  to  the  prosperity  of  the  City 
of  Baltimore,  and  that  sound  public  policy  de- 
manded that  all  leases  hereafter  made,  if  for 
more  than  fifteen  years,  might  be  ended  at  the 
option  of  the  tenant  or  lessee  upon  paying  the 
capitalization  of  hisground  rent  at  6  per  centum. 
It  was  the  system  of  these  long  teases,  irre- 
deemable until  the  end  of  the  term,  that  the 
Legislature  wished  to  break  up,  rather  than 
for  any  special  consideration  for  the  lessees, 
that  caused  the  act 

The  lessee,  therefore,  cannot  be  estopped  by 
any  covenant,  however  strongly  wordea,  from 
claiming  the  right  guaranteedhim  by  this  Act 
It  would  be  a  virtual  repod  of  the  Act  If  cov- 
enants and  agreements  were  allowed  to  super- 
sede its  express  provisions. 

The  pfo  fcrma  decree  of  the  court  below  moat 
therefore  be  reversed,  with  costa. 

Decree  retened,  with  eatiU. 


INDIANA  SUPREME  COURT. 


CITY  OP  ANDERSON  el  al.,  Appte., 

V. 

James  H.  EAST. 


(. 


.Ind,. 


.) 


1.  A  dty  to  not  liable  'or  damages  caused  by 
the  taUinir  of  a  wall  left  standlDg  after  a  build- 


ing whioh  belonged  to  a  private  owner 
burned,  although  it  had  been  notified  of  the  Cad 
that  the  wall  was  dangerous. 

2.  A  reeoveiy  caA  be  hAd  against  a  munioipal 
oorporation  only  where  It  negligently  perforins 
or  negligently  fails  to  perform  a  duty  In  its  nat- 
ure ministerial,  and  then  only  in  cases  where  the 
ministerial  duty  is  Imposed  by  law. 


Vote,— Municipal  ItahUUy  gnvemcd  by  'statute, 

A  pubJic  corporation  is  not  liable  to  an  action  by 
fndivicluals,  unless  it  be  given  by  statute.  White  v. 
Charlopton,  2  Hill  (8.  C.)  571. 

A  c()i*p(  oration  cannot  be  impliedly  liable  to  a 
greater  extent  than  it  could  make  itself  by  express 
corporate  vote  or  action.    2  I  Mllon,  Mun.  Corp.  878. 

It  is  not  liable  in  case,  or  other  form  of  civil  ac- 
tion, for  neglect  of  public  duty,  unless  such  liabil- 
ity be  expressly  declared  by  statute.  State  v.  Han- 
cock Go.  Comrs.  U  Ohio  St.  100:  Hedges  v.  Modison 
Co.  1  Oilro  (111.)  667;  Freeholders  of  Suss^ex  Co.  v. 
Strader,  8  Harr.  (N.  J.)  108;  Van  E^pee  v.  Mob'le  Co. 
Comrs.  25  Ala.  460;  Lorkin  v.  Sogmaw  Go.  11  lOoh. 

2L.K.A. 


f»S\  Bray  y.  Wallingford,  20  Oonn.  4ie,  119;  2  Dillon, 
Man.  Corp.  872. 

In  New  England  there  maybe  Instances  in  which 
corporations  are  dvilly  liable  for  neglect  of  duty 
without  an  express  statute  to  that  effect.  Oliver 
V.  Worcester.  103  Mass.  480.  496;  Dlodgctt  v.  nost«'iu 
8  Allen,  237:  Stickney  v.  Salem,  8  Allen,  874:  aiidsoy 
V.  Canton,  17  Conn.  476,  478;  approving  Mower  v. 
Leicester,  9  Mass.  247;  Reed  v.  BelCBSt,  20  Maine,  24G; 
2  Dillon,  Mun.  Corp.  87& 

(Xty  not  UcMefor  damaoefromfaXllno  waJL 

In  Georgia  a  city  corporation,  with  the  usual 
power  to  keep  streets  in  repair  and  to  remove  build- 
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ILTbeowBer  of  K  bvUdlns  whfoh  1b  tnimed 
tollable  for  damages  oaiaed  by  tbe  talhag  at  one 
of  Ita  waBa  whloh  he  bad  secUeently  left 
■      -         ■  IK  It  be  - 


A.  The  pnmlfle  of  »el^  oBeer  to  take  oharse 

olaiKl,ifiieoeH8arr,taliodownairal1  otabiuned 


building-  doee  not  reliere  tbe  oiraer  of  tbe  pretn- 
Iwe  front  llablllty  for  damaj^ffl  oauaed  b;  the  fall 
when  be  haa  QeKllgently  left  It  standlnK- 


(JauuBiT  it,  U8BJ 


APPEAL  by  defeiutsDU,  from  ajudpnent  of 
tbe  Madison  County  Circuit  CouTt  (Mosb, 
J),  in  favor  of  plaiDliff  in  an  action  tn  recover 


damagea  for  Injuries  done  to  plaiDi.iS'e  build- 
ing I)]'  tbe  f  alliiiK  of  a  wall  left  staniiiDg  uf  Eer 
a  Are.  RntrtddinjHirt  andafflrmtdinpart. 
The  facts  are  staled  in  the  opinion. 


Mtttn.  EU  B.  Ooodrkoonta,  Fnuik  F, 
Foster.  C1uu4m  Ik  Hanrr,  H.  O.  Bywi 
and  E.  P.  Salil«««r  for  appellants. 


ElUott,  OK  J.,  delivered  tbe  opinion  of  tbo 
court: 

Tlw  defendants  severed  in  their  defenses  in 
tbe  iTiat  court,  and  here  aepuatel;  assign  errois. 
Oonaeqnentlv  there  are  two  branches  of  tbe 
case,  iDvolvtng  eesenUally  dltferent  queetloas 
—one  in  whl<£  tbe  rights  ot  tbe  City  or  Ander- 
son are  Involved,  and  another  which  involves 
tberighiaof  tbeappellant.Doxej.  Itlsproper, 
as  neU  as  convenient,  to  flnt  consider  and  dis- 
pose of  that  branrh  of  the  case  in  which  the 
riKbta  of  tbe  munldpAi  corporation  are  in- 


The  Judgment  ngaiugt  the  Cit;  of  Anderson 
rests  entirely  upon  tbe  second  paruf  ra)>b  of  the 
complaint,  and,  if  that  is  bad,  the  juttement  is 
entirely  dcaiitute  of  foundation.  Our  first  step, 
therefore,  ia  to  ascertain  and  determine  n-hetber 
Ibe  second  paragraph  of  the  appellee's  com- 
plalDt  states  a  cause  of  action  against  the  City 
of  AndemoD .  That  paragraph  of  the  complaint 
contains  tbrce  material  fact^: 

On  the  ISlh  day  of  November,  1884,  the 
plaintiff  was  the  owner  of  a  buildii^gin  the  City 
of  AnderBOD.  Ten  fcetdwtant fromlheplalnt- 
iff's  building  was  a  lar^e  brlcb  structure,  with 
walls  thirty  feet  In  beigbt.  TbatbuUding  was 
owned  by  the  appellant.  Charles  T,  Doxey.  On 
the  olgbt  of  November  13, 1884,  Dozey's  build- 
ing was  burned,  but  the  brick  walls  remained 
standing,  Dozey's  building  stood  on  tbe  line 
of  a  public  alley  sixteen  feet  in  width.  The 
cornice  of  the  Doxey  building  projected  over 
this  alley.  Tbe  cornice  and  waif  ot  the  burned 
Irailding  feU  upon  the  plaintiff's  building,  and 
destroyed  It.  The  city  knew  thai  the  wall  was 
dangerous,  and  likely  lo  fall,  and  was  ootified 
of  that  fact,  as  was  Doiej.  Notwithstanding 
Ihe  notice  and  knowledge,  the  defendants  neg- 
ligenllv  permitted  the  walH  weakened  and 
made  dangerous  by  the  Are,  to  remain  unsup- 
ported for  nine  days,  when  they  fell,  crushing 
tbe  plaintifTs  building. 

Our  Judgment  is  tut  no  canae  of  action  is 
slated  against  (be  city.  A  municipal  corpora- 
tion is  an  instrumentality  of  government,  and 
1e  not  liable  for  a  failure  lo  exercise  legislative 
or  Judicial  powers,  nor  for  an  improper  or  oeg- 
ligent  exercise  of  auch  powers.  Wlieel«r  v. 
JHymoath  (Ind.)  18  N.  E.  Rep.  683;  Soolej/  v. 
SiUlivan,   113  Ind.  401,   11  West.  Rep.  616; 


losB  and  obatruiitlon«  thei«an,  was  held  Ic. 
to  a  person  Injured  "— ■  "■"  '■■"  -•  "■"  *■ 
wall  or  a  burned  be 
line  of  tbe  sldewall 

oharKeOt  Ita  duty  I 

secure.  Tbe  court  admitted  tliat  If  the  wall  was 
Drm  and  bad  been  thrown  down  bv  a  lampeat.  there 
wouldbeaollsbllHj'.   Parker  v.lfaoou.  30  ga.;£K. 


It  under  any  clronnH 

^ . !_    ™n..T.:,.„-    "■■■].  Corp.  (f 

.lothlflBe 

I  rAra.  It  may  be  tbe  foundation  of  en  actli 

afialost  tbe  corporation,  either  when  It  we 

Its  offlcetB  undw  Ita  previous  dlraot  autborit 


But  In  Louisiana  a  preolaely  opposite  oonclustnn. 
aa  lo  the  llabUlty  of  a  corpotatfon  for  the  foiling 
of  an  unsafe  wall,  was  reached  In  Howe  v.  New  Or- 
tetuiB.  U  La.  Ann.  4S1;  X  Dillon.  Hun.  Corp.  BEl. 

A  buJldJQir  to  oeeltKeDtl;  ooastructed  or  so  sreat- 
ly  deoayeJ  flial  It  bUkely  tr  --■■ '—-' — 


6T  N.  i.  eer,  16  Am.  Ben.  lao-eaae  of  a  suit  for  an 
actual  ttJury;  Res.  v.  watia,  1  Btlk.  857;  Kappes  v. 
App^  It  DL  App.  VHk  Oorbum  v.  OrOES,UB  UafO. 
t^i  Qrove  v.  Voit  Wayne,  tS  Ind.  ISO-,  Oooley,  Torts, 


UuD,  Corp.  IIB. 

Whatnetemanitoertalt  HaWJtti/. 
To  create  a  liability  to  a  civil  scttoo  for 

It  la  rundtuocnully  noceseary  tbet  the  i... 

wiilcb  Is  I  jurlous  to  others  must  tie  nRhln  the 
scope  of  the  corpoiafJ^  povcrv  as  prpfcrlbod  hy 
charter  or  positive  ennctinent:  tl  must  not  be  ultra 
vim  In  tlie  'enae  that  It  la  nut  nlthln  the  powpr  or 
authority  of  the  corpurutJun  to  act  In  reiereuuc  to 
2UR.A. 


TmtAied- 


ta  of  tbe  aonN]TBtlc>n,*ln  Uie  ezecutJon  of 
a  ortbeperton * *- 


or  ■  mlnlsteiial  nature 


1^% 


le  Pick.  Bll:  Anthony  V.  Adama,  1  Mei  S84;  Baker  v. 
IkMon,  it  Plek.  IM;  Perley  v.  Georgetown,  T  Gray, 
4M:  Howell  V.  BulMo,  lit  N.  T.  6Q:  BalllTnore  v. 
Esohbaob,  U  Hd.  278;  Bt&ie  v.  Kirkley,  W  Md.  B&.  110; 


, _.  Barb.  ITT:  Leman  v,  Mt 

N.  T.  B  Boaw.  U4;  PhUa.  etc.  B.  Co.  v.  r 

lev,  a£  ir.  S.  a  Uow.  «e  as  I'  ed.  T3);  1  Dillon, 


Harney  v.  Rochester, 


!ul«- 


Oorp.  era. 

Not  UabU  /or  ml^eotancc  or  nctKect  0/  oMecn, 
If  tbe  duty,  thouKh  devolved  fay  law  upon  an  offl- 
oer  elected  or  appointed  by  the  corporBtlon.  is  not 
a  corponue  duty.  In  performing  It  tbe  offloen  of 
the  corporation  do  not  act  for  tbe  ooiporation;  and 
tile  oorboratlOD  Is  not  responsible  uoleas  expreasly 
declared  to  lie  by  statute  for  the  omlsaion  to  per- 
form It  or  tor  tbe  manner  in  which  it  la  performed. 
2  DllInn,Mun.CoTp.8T8;  Utoea  v.  at;  of  Charlotte, 


)rhen<mpIl«Qvlla''te. 

Munldpol  or  chartered  oorporatJoos  arc  consld- 
ereil  to  be  implli^;  liable  for  acts  done  In  nhat  Is 
termed  their  private  or  corpomte  ohamct^r,  niid 
from  wbiuh  tbo;  derive  some  special  or  Immediate 
alvaotOHBor  emolument,  not  as  to  those  done  la 
their  pubHo  capnolty,  as  srovemlnfr  agencies,  In  the 
illschnrKe  of  duties  impcmed  for  (he  publle  or  (Ten- 
— J  [not  corporate)  beiicBt.  Oliver  v.  Wore-  —- 
Msxe.  4Sg.  490;  Blohmond  v.  Lone.  17  Gratt. 

;  Weswm  Bavliyr  1' — '  ""' """""   ° 
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Terre  Shute  v.  HudutU,  112  Ind.  542, 11  West. 
Hep.  888;  Faulkner  v.  Aurora,  85  Ind.  IM; 
Lafayette  v.  Timberlake,  88  Ind.  830;  MeDade 
T.  Chester  City,  117  Pa.  414,  10  Cent.  Rep.  779; 
McArthur  v.  Saginaw,  58  Mich.  367;  Agnew  v. 
Corunna,  65  Micb.  428;  Bines  v.  Charlotte,  40 
N.  W.  Rep.  833, 1  L.  R  A.  844;  Kiley  v.  CV^ 
^/  Kansas,  2  West.  Rep.  201,  87  Mo.  108;  Bub- 
Ml  V.  Viroqua,  67  Wis.  343;  RolnnsonY.  Oreen- 
fdlle,  .42  Ohio  »t.  625,  51  Am.  Rep.  857  and 
cote. 

The  authorities  we  have  collected,  and  to 
which  many  more  might  easily  be  added,  illus- 
trate all  phases  and  postures  of  the  general  sub- 
ject; but  in  one  thing  all  unite:  and  that  is  in 
affirming  that  no  recovery  can  in  any  event  be 
had  where  the  negligence  of  the  municipal  cor- 

I>oration  consists  in  failing  to  perform  a  le^s- 
ativc,  judicial  or  discretionary  duty,  or  in  sim- 
ply performing  such  a  dut^  in  an  improper 
method.  The  decision  in  Eiley  v.  City  of  Sun- 
sas,  supra,  is  directly  in  point,  and  applies  the 
rule  we  have  stated  to  a  case  in  principle  pre- 
cisely Uke  the  one  before  us. 

A  recovery  can  be  had  acainst  a  municipal 
corporation  only  where  it  negligently  {performs, 
or  uegli^ntly  fails  to  perform,  a  duty  in  its  nat- 
ure ministerial,  and  then  onlv  in  cases  where 
the  ministerial  duty  is  imposea  by  law.  There 
must,  in  every  case,  be  a  duty , since  where  there 
is  no  duty  there  can  be  no* negligence.  It  is, 
indeed,  impossible  to  conceive  a  case  where 
negligence  can  exist  independent  of  a  duty. 
It  was  therefore  incumbent  upon  the  appellee 
to  show  a  ministerial  duty,  and  its  wrongful 
breach.    This  he  has  not  done. 

A  municipal  corporation  owes  a  duty  to  those 
who  use  its  streets,  to  exercise  ordinary  care  to 
make  them  safe  for  passage.  It  is  not  without 
hesitation  that  some  of  the  courts  have  assented 
to  this  rule, and  there  once  was  reason  for  doubt; 
for,  as  a  municipal  corporation  is  an  instru- 
mentality of  government,  it  is  difficult  to 
perceive  upon  what  principle  it  can  be  sued 
while  the  sovereignty  of  which  it  forms  a 
part  enjovs  complete  immunity.  But  the 
<^ue8tion  is  now  closed.  Municipal  corpora- 
tions are  liable  for  a  negligent  breach  of  a  min- 
isterial duty.  They  are,  nowever,  liable  only 
to  one  to  whom  they  owe  that  duty,  and  to  him 
onlv  when  the  duty  concerns  something  over 
which  that  duty  extends.  In  many  of  the  cases 
we  have  cited  it  is  held  that  muniapal  corpora- 
tions owe  a  duty  only  to  persons  using  their 
streets,  and  to  them  only  owe  a  duty  to  keep 
the  streets  safe  for  ordinary  travel.  In  order 
to  create  a  liability,  the  breach  of  duty  must  be 
-fluch,  many  of  the  cases  say,  as  to  make  the 
streets  insufficient  or  unsafe  for  ordinary 
travel. 

We  can  conceive  of  no  principle,  and  we 
know  of  no  authority,  upon  which  it  can  be 
held  that  a  municipal  corporation  is  under  a 
•duty  to  protect  the  property  of  a  citizen  from 
injury  from  the  walls  of  an  adjacent  building 
belonging  to  a  citizen,  which  the  owner's  negf 
gence  has  permitted  to  become  dangerous.  Mu- 
nicipal corporations  are  not  charged  with  the 
duty  of  protecting  private  property.  There  is 
•certainly  nothing  in  the  statute  which  imposes 
such  a  duty  upon  them,  and  if  not  in  the  stat- 
ute it  does  not  exist.  The  entire  current  of  au- 
thority concentrates  upon  the  proposition  that 
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rnless  the  hw  exprcasjy  or  bv  clear  implicatioii 
imposes  a  duty  upon  a  municipal  corporation, 
none  can  be  imposed  by  construction.  Whar- 
ton says:  *'A  duty,  however,  not  imposed 
specifically  on  a  corporation,  cannot  be  con- 
structively attached  so  as  to  make  its  ntglect 
the  subject  of  a  suit."    Whart.  Neg.  g  26^ 

Three  cases  are  cited  by  the  api)ellee: 

The  first,  that  of  Anderson  v.  (y  Connor,  98 
Ind.  168,  is  not  even  remotely  relevant.  This 
is  apparent,  without  more  being  said,  when  it 
is  aflSrmed  that  the  complaint  in  that  case  was 
to  recover  damages  for  a  breach  of  contract. 

The  second  case  cited  ((79V7t0  v.  Fort  Wayne, 
45  Ind.  429),  while  it  carries  the  principle  on 
which  it  proceeds  to  the  utmost  yeree,  decides 
only  that  a  person  traveling  on  a  pm)Uc  street 
may  recover  for  an  injury  caused  by  the  falling 
of  an  overhanging  cornice.  Ck)noeding  that 
the  decision  in  that  case  is  correct,  it  oy  no 
means  justifies  the  conclusion  that  a  municipal 
corporation  is  liable  for  the  destruction  of  prop- 
erty by  the  fall  of  an  adjoining  building.  The 
decision,  as  the  opinion  shows,  is  baara  solely 
on  the  proposition  that  municipal  corporations 
"are  bound  to  keep  the  streets,  including  the 
sidewalks,  in  a  reasonably  safe  condition  for  or- 
dinarv  travel " 

The  third  case  cited  {Lowrey  y.  Ciiycf  Delphi, 
55  Ind.  250),  in  so  far  as  it  has  the  remotest  re> 
semblance  to  this  case,  simply  announces  and 
enforces  the  same  general  proposition.  If  the 
plaintiff  were  here  seeking  to  reooyer  for  in- 
luries  received  while  using  a  street,  these  decis- 
ions would  be  relevant;  but,  as  he  seeks  to  re- 
cover for  the  destruction  of  a  building  standing 
on  his  own  ground,  they  are  totally  irrelevant. 

We  proceed  now  to  the  branch  of  the  case  in- 
volving the  rights  of  the  appellant,  Doxcy. 
His  counsel  assert  that  the  first  paragraph  of 
the  complaint  is  bad,  because  it  does  not  charge 
him  with  negligence.  We  cannot  concur  with 
them.  The  facts  stated  very  clearly  show  that 
he  was  guilty  of  culpable  negligence,  and  that 
his  negligence  was  the  proximate  cause  of  the 
appellee's  injury.  It  is  charged,  much  as  in 
tiie  second,  tnat  the  wall  was  unisafe  and  dan- 
gerous; that  Doxey  knew  this;  and  that  it  con- 
stituted a  public  nuisance.  In  addition  to  these 
allegations,  it  is  also  averred  that  the  wall  was 
unsafe  and  dangerous  from  the  14th  until  the 
22dof  November,  1884,  and  that  the  defendant 
Doxey  refused  to  make  it  safe,  or  to  permit  the 

Slaintiff  to  do  so.  To  the  second  {Mungraph 
is  objected  by  Doxey's  counsel  that  the  gen- 
eral ayerments  of  ne^gence  are  insufllcient. 
This  position  rests  on  an  undue  assumption,  for 
there  are  specific  ayerments.  But,  if  there  were 
not,  the  objection  is  not  weU  taken,  for  it  is  set- 
tled that  general  averments  of  negligence  are 
sufficient  as  against  a  demurrer.  Gmo  db  JC 
R  Co.  y.  Walker,  12  West.  Rep.  781,  118  Ind. 
196.     ' 

The  second  instruction  asked  by  Doxey  was 
properly  refused,  for  the  reason  thsit  there  was 
no  evidence  to  which  it  was  applicable.  Mr. 
Doxey  testified  that  "Mr.  Crobum,  the  marshal 
of  the  dty,  came  to  me  the  next  morning  after 
the  fire,  and  said  they  would  take  charce  of  or 
appoint  policemen  to  look  after  the  walls,  and 
have  them  torn  down,  if  necessary.  He  says: 
'You  need  not  bother  anything  about  them; 
you  have  lost  enough.'    I  think  those  were  the 
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exact  words."  This  eTidenoe/and  it  is  the 
BtroDgo«t  adduced  by  Doxey,  did  not  warrant 
an  instraction  that  '*Dozey  is  not  liable  if  the 
Marshal  of  the  City  of  Anderson  and  his  depu- 
ties took  charge  and  control  of  the  premises, 
preventing  any  persons  from  going  near  the 
ruins  until  after  the  walls  fell." 

Waiving  all  question  as  to  the  authority  of 
the  marshal  to  exclude  the  owner  of  the  build- 
ing, and  waiving  also  all  question  as  to  the 
fault  of  the  instruction  in  not  asserting  that 
control  was  actually  taken  without  the  owner's 
consent,  it  was  properlv  refused,  because  the 
owner  could  not  shift  his  responsibility  on  to 
the  municipal  corporation.  If  there  had  been 
any  testimony  showing  that  the  owner  was 
compulsorily  excluded  by  leeal  authority,  a 
very  different  question  would  have  been  pre- 


sented; but  all  that  hero  appears  is  that  the 
marshal  informed  Mr.  Doxev  that  he  woold 
take  charge  of  the  walls,  and  that  Mr.  Doxey 
consented  that  he  might  do  so.  The  most  that 
can  be  said  of  the  testimony  of  Mr.  Doxey  la 
that  it  proves  he  turned  the  matter  over  to  the 
control  of  the  marshal,  for  there  wns  no  legal 
process  emplojred  to  secure  control.  At  all 
events,  it  is  quite  clear  that  Doxey  did  not  es- 
cape responsibility  by  acceding  to  the  request 
of  the  marshal,  for  third  persons  injured  by  his 
negligence  cannot  be  denied  compensation  be- 
cause he  delegated  or  conceded  his  duties  and 
rights  to  a  city  officer. 

His  judgment  against  the  Oitjf  of  Anderson  U 
reverud,  and  (hat  agaimt  th*  appellant  Doxey 
Ua^krmed, 
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H.  H.  DOOLEY,  Appt.^ 

Catherine  MONTGOMERY  et  al 
(.-..Tex.-..-) 

1.  A  eonvejraiioe  of  oommuiiity  property 

in  Texas,  by  the  hosband— who,  under  Texas 
Revised  iStatutes,  art.  S85S,  has  full  power  to  sell 
it— passes  the  whole  of  the  oommon  title,  although 
he  signs  only  as  agent  of  his  wife  under  a 
power  of  attorney,  which  gave  him  no  power  to 
sell  the  property. 

t.  Proof  of  an  estoppel  is  admissible  in  an  ac- 
tion of  trespass  to  try  title  under  the  plea  of  not 
guilty. 

(January  IS,  1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Harris  County  District  Court  in  favor 
of  plaintiffs  in  an  action  of  trespass  to  try  title 
to  certain  land.    Bewrsed, 

The  facts  appear  in  the  opinion. 

Mewre.  W.  N.  Shaw  and  8.  R.  Perry- 
maAy  for  appellant: 

Propertv  purchased  during  marriage,  wheth- 
er by  the  husband  or  wife,  is  community  prop- 
erty. 

Revised  Statutes,  art  2852;  Oox  v.  MiUer, 
54  Tex.  16. 

The  husband  alone,  during  coverture,  has  the 
right  to  dispose  of  the  community  property. 

The  sale  of  the  property  by  Josiah  T.  Har- 
rell  to  John  H.  Walton  was  valid  and  con- 
veyed all  the  right,  title  and  interest  that  he 
and  his  wife  had  in  the  same,  as  fully  and  ef- 
fectually as  it  would  had  the  deed  beien  made 
by  himself  and  in  his  own  name  and  not  under 
power  of  attorney  from  his  wife. 

Htard  v.  HiM,  16  Pick.  467;  I\h^  v.  BMn- 
«m,  10  Mass.  181. 

Mr,  F.  O.  Morris,  for  appellees. 

Henry*  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  to  trv  title.  The 
defendant  pleaded  not  guilty.  The  case  was 
tried  by  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  the  plaintins  for 
the  Innd.    The  defendant  appealed. 
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The  record  shows  a  regular  chain  of  title 
down  to  Amelia  Harrell,  sue  being  at  the  time 
of  the  conveyance  to  her  the  wife  of  Josiah  T. 
HarrelL  The  deed  to  her  was  made  in  1845, 
and  recited  the  receipt  of  a  consideration  of 
$500.  There  was  no  recital  in  the  deed  or  fact 
in  evidence  giviog  to  the  deed  to  the  wife  other 
than  its  operation  of  conveying  the  title  to  the 
community.  The  wife  maoe  to  her  husband  a 
power  of  attorney  in  terms,  authorizing  him  to 
sell  the  land. 

Afterwards,  and  during  the  life  of  the  wife, 
the  husband,  in  pursuance  of  the  terms  of  this 
power  of  attorney,  deeded  the  land  to  John  H. 
Walton.  This  'deed  contains  the  following 
clause:  "I,  the  said  attorney,  declare  that  I 
am  duly  authorized  to  sell  and  convey  said 
property,  and  that  I  will  warrant  and  defend 
the  same  against  any  and  all  claims  whatever." 
The  record  shows  a  regular  chain  of  title  from 
Walton  to  appellant.  Amelia  narrcll  died  in- 
testate, and  appellees  are  her  only  heirs. 

Appellant  assigns  as  error  that  "  The  court 
erred  in  giving  judgment  for  plaintiff,  be- 
cause the  proof  shows  that  the  propertv  in 
question  was  the  community  property  of  J.  T. 
and  Amelia  HarreU,  and  the  deed  executed  by 
him,  and  signed  by  him  as  attorney  in  fact  for 
said  Amelia  Harrell,  is  in  law  a  legal  and  valid 
conveyance  of  said  community  property." 

We  agree  in  every  particular  with  this  as- 
signment The  wife's  power  of  attorney  gave 
the  husband  no  power  to  sell  the  land;  but  be- 
cause it  was  community  property  he  had  full 
power  under  the  law  to  sell  it  Rev.  Stat  art. 
2862. 

The  conveying  clause  of  the  deed  to  Walton 
sufficiently  shows  that  the  land  was  conveyed 
as  the  property  of  the  wife,  and  the  husband's 
name  is  signea  to  the  deed  only  as  the  agent  of 
his  wife. 

In  the  case  of  Heard  v.  IlaU,  16  Pick.  460, 
it  is  said  to  be  the  well  established  rule  of 
equity  that  "Where  one  having  title  acquiesces 
in  the  disposition  of  his  property,  for  a  valu- 
able consideration,  by  a  person  pretending  to 
title,  and  having  color  of  title,  he  shall  be 
bound  by  such  disposition,  and  shall  not  after- 
wards be  allowed  loset  up  his  own  title  against 
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the  purchaser.  And  so  U  has  been  held  that 
if  one  bavUig  title  stands  by  while  another  pur- 
chases from  a  third  person  claiming  title,  and 
does  not  forbid  the  purchase  or  disclose  his 
own  title,  he  shall  be  bound.  A  fortiori,  if  he 
encourages  the  purchase,  or,  as  in  the  present 
case,  a  person  sells  his  own  property  as  the 
property  of  another,  to  a  bona  fide  purchaser, 
for  a  valuable  consideration.  In  this  case  the 
petitioner  expressly  covenants  that  ho  is  lawful- 
ly authorized  and  empowered  to  make  sale  of 
the  granted  premises.  Most  certainly  he  was 
not  so  authorized;  and  this  covenant  operates  to 
avoid  circuity  of  action,  by  way  of  rebutier,  and 
estops  the  petitioner  from  settmg  up  his  title." 
We  think  the  deed  of  the  hustMind  conveyed 


to  Watson  the  common  title  of  the  husband 
and  wife,  and  left  no  estate  for  the  heirs  of  tiio 
husband  or  wife  to  take  at  their  deaths. 

It  was  objected  in  the  court  below  and  Is  in- 
sisted here,  that  the  defense  bv  estoppel  most 
be  specially  pleaded.  We  thinlL  that  in  the  ac> 
tion  of  trespass  to  try  title  the  proof  is  admis- 
sible under  the  plea  of  not  guilty.  Rev.  Stat, 
art.  4798;  Maj^er  v.  Ramaey,  46  Tex.  871. 

The  judgment  of  the  District  Court  toiUbe  ro- 
fseraed,  and  such  Judgment  here  rendered  as 
ought  to  have  been  rendered  by  the  court  be- 
low, which  will  be  that  the  appellees  take  noth- 
ing by  their  suit,  and  that  appellant  recover  of 
them  all  costs  of  the  court  below,  and  of  this 
court;  and  it  is  accordingly  so  ordered. 


ALABAMA  SUPREME  COURT. 


James  C.  RICHARDSON,  Appt, 
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Mnana^tton  bya  maaftirtfie  loss  of  a 
tnuk  oontalnlng  the  olothinff  of  his  wife  and 
child,  the  presumption  is  that  the  chUd*B  olothlnff 
was  famlBlied  by  the  father,  in  the  absence  of 
evidence  to  the  contrary. 

Sl  Merely  pravidhig  ordinary  and  neeee- 
mary  dothliur  for  the  wifo  by  the  husband 
in  discharge  of  ois  duty  irrowing  out  of  the  mari- 
tal relation  does  not  make  it  her  property  within 
the  meaninir  of  the  Alabama  Statute  providing 
that  all  property  acquired  by  a  wife  after  nuuv 
riage  in  any  manner,  including  that  acquired  by 
ffiftfrom  a  contract  with  the  husband,  snail  be- 
come her  separate  estete. 

fJannary  14,  I860.) 

APPEAL  by  plaintiff,  from  a  judgment  of 
the  Escambia  County  Circuit  Court  (Hub- 
bard, J.),  in  favor  of  defendant  in  an  action  to 
recover  for  the  loss  of  a  trunk  and  its  contents. 
Beversed, 
The  facte  saflQciently  appear  in  the  opinion. 
Mr,  James  M«  Dawiaon  for  appellant. 
Metsrt,  Jones  A  Falkner  for  appellee. 

Clopton,  /.,  delivered  the  opinion  of  the 
court: 

The  action  is  brou/rht  by  appltant  to  re- 
cover for  the  loss  of  a  trunk  and  ite  contente, 
which  his  wife  delivered  to  defendant  for 
transportation,  incidental  to  her  carriage  as  a 
passenger  from  Milten,  Fhi.,  to  Kirkland,  Es- 
cambia County,  Ala. 

There  is  no  controversy  as  to  the  delivery  of 
the  trunk  to  defendant,  its  loss,  and  the  i^ue 
of  the  trunk  and  its  contents.  The  court  cave 
the  affirmative  charge  in  favor  of  the  de^nd- 
ant.  The  instruction  is  evidently  rested  on 
the  theory  that,  under  the  proof,  the  trunk  and 


ite  oontente  were  the  stetutory  separate  estate 
of  the  wife,  for  the  loss  of  which  she  must  sue 
alone,  as  provided  by  the  stetute.  The  oontente 
of  the  trunk  consisted  of  wearing  apparel  of 
the  wife  and  of  au  infant  child.  A  part  of  the 
wife's  apparel,  as  testified  by  the  plamtiff,  was 
purchased  with  money  furnished  by  him,  and 
a  part  with  the  proceeds  of  her  own  labor. 
There  being  an  absence  of  evidence  as  to  who 
famished  the  child's  clothes,  the  presumption 
is  that  tbev  were  furnished  by  the  father.  For 
the  loss  of  these  the  plaintuf  was  entitled  to 
recover;  and  for  this  reason,  if  for  no  other,  the 
affirmative  charce  was  improperly  given. 

By  the  Act  of  February  28, 1887,  the  earn- 
ings of  the  wife  are  her  separate  property. 
Code  1886.  §  2343. 

Prior  to  this  enactment  they  belonged  %)  the 
husband.  Whether  the  plaintiff  is  entitled  to 
recover  for  the  loss  of  the  articles  purchased 
with  the  proceeds  of  the  wife's  labor  depends 
on  the  fact  whether  (be  earnings  accrued  be- 
fore  or  after  the  passage  of  the  stetute,  as  to 
which  the  evidence  is  solent. 

At  common  law,  certain  incidente  attach  to 
the  contract  of  maiTiage,  among  which  is  the 
duty  of  the  husband  to  maintain  his  wife,  and 
to  supplj^  her  with  wearing  apparel  suiteble  to 
their  social  condition,  and  commensurate  with 
his  pecuniary  circumstences.  The  wearing 
apparel  of  the  wife,  furnished  bv  the  husband, 
though  intended  for  her  personal  and  exclusive 
use.  Is  none  the  less  bis  property.  On  this  prin- 
ciple is  based  the  necessity  of  the  stetutory 
exemptions  from  levy  and  sale  under  execution 
or  other  process  for  the  collection  of  debt,  of 
the  proper  wearing  apparel  of  the  husband  and 
family,  and  of  the  widow  and  minor  children 
from  administration.  Code  1886,  §§  2511, 
2545. 

The  question  then  is.  Has  this  rule  of  the 
common  taw  been  changed  or  abrogated  by  the 
Act  of  February  28, 1887,  creating  and  regutet- 
ing  the  scparute  estetes  of  marriea  women? 

Section  2841  of  the  Code  of  1886  decUres? 
"All  the  property  of  the  wife,  held  by  her  pre* 


NOTi.— 0(/t  of  money  or  property  by  hudHmd  to 

wife  invoAid, 

Under  the  General  Btetutes  of  Manflaohusetts, 
chap.  lOB,  fi  10,  there  can  be  no  valid  glxt  of  money 
or  property  by  the  husband  to  the  wife,  so  as  to 
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constitute  it  the  separate  property  of  the  wife.  It 
stiU  remains  the  property  of  the  hustMind,  and  her 
possession  Is  in  leoral  contemplation  his  possession. 
Tiomson  v.  O^Sullivan,  0  Allen,  804;  Baxter  v* 
Kuowles,  12  Allen,  114 
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yiaoB  to  the  marriage,  or  to  wbicfa  she  may  be- 
come entitled  after  the  marriage,  in  any  man- 
ner, is  the  separate  property  of  the  wife." 

The  property  wliicb  becomes  her  separate 
estate  is  more  particularly  defined  by  section 
2351,  as  all  property  of  toe  wife,  whether  ao- 
qiiired  by  descent  or  inheritance  or  gift,  de- 
vise or  liequest,  or  by  contractor  conveyance, 
or  by  eift  from  a  conlract  with  the  husband, 
excepting  sudi  property  as  may  be  conveyed  to 
an  active  trustee  for  her  benefit— property  the 
ownership  of  which  is  acquired  by  the  wife  by 
some  legiu  mode  of  transmission,  or  by  opera- 
tion of  law. 

The  statutes  make  no  reference,  in  terms,  or 
by  fair  implication,  to  the  wearing  apparel  of 
the  wife,  purchased  during  coverture  on  the 
credit  of  the  husband,  or  with  monev  furnished 
by  him.    The  husbend  provides  clothing  for 


his  wife  in  the  discharge  and  performance  of  a 
marital  dutv,  without  any  intention  to  make  a 
gift,  as  ordinarily  or  lefrally  understood.  If  be 
purchases  Jewels  or  other  personal  ornaments, 
or  even  wearing  apparel,  and  makes  an  express 
gift  thereof  to  his  wife,  independent  of  and 
without  reference  to  his  marital  duty,  they  un- 
doubtedly would  be  her  separate  estate  under 
the  statute;  also,  if  her  wearing  apparel  is  pur- 
chased with  money  which  is  her  separate  es* 
tate.  But  merely  providing  ordinary  and 
necessary  clothing  for  the  wife,  in  discbarge 
of  his  duty  growing  out  of  the  marital  relation, 
does  not  constitute  a  gift  from  a  contract  with 
the  husband  in  the  meaning  of  the  statute. 
His  right  of  ownership  of  the  clothinir  so  pro- 
vided remain^  ns  at  common  law.  Hawkinsr, 
PrtmdeneeAW,  R.  Go.  119  Ma&i.  G90. 
Reversed  and  remandtd. 


ILLmOIB  SUPREME  COURT. 


Charles  8.  FRENCH,  Appt., 
Julius  WILLER 
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I.  A  Jndfrment  by  eonllMsioii  in  ah 
tion  drfturelble  detainer  in  minots,  upon 
a  warrant  of  attorney  contained  in  a  lease.  Is 
eoram  wm  /luMee  and  void.  The  proceeding 
provided  hf  statute  in  such  cases  Is  exclusive. 

S. Parties  eann«»t  by  oontraet  inmraftupon 
the  procedure  presorlDed  for  a  summary  prooeed- 
inir  a  remedy  or  practioe  not  waranted  by  statute. 

(Orafff,  Ch.  J.,  WQMii  and  Maoruder^  JJ.,  dissent.) 
(November  Ifi,  1888.) 

APPEAL  by  plaintiff,  from  a  Judgment  of 
the  Appellate  Court,  First  District,  revers- 
ing a  Judgment  of  the  Superior  Court  of  Cook 
County,  m  an  action  of  forcible  detainer.  4f- 
flrmea. 

Statement  per  Cariamt 

In  this  case  the  appellant,  Charles  S.  French, 
filed,  in  the  Superior  Court  of  Cook  County, 
bis  complaint  in  an  action  of  forcible  detainer, 
verified  bv  affidavit,  alleging  that  he  was  en- 
titled to  tine  possession  of  certain  premises  in 
Cook  County,  and  that  the  appellee,  Julius 
Wilier,  unlawfully  withheld  the  possession 
thereof  from  him.  Accompanying  the  com- 
plaint was  an  affidavit  of  the  appellant  stating, 
in  substance,  that  the  appellee  was  unlaw- 
fully holding  said  premises  after  the  expiration 
of  a  certain  Tease  of  the  same  to  him  from  the 
Connecticut  Mutual  Life  Insurance  Companv, 
and  after  demand  of  possession,  and  that  the 
appellant  was  the  assignee  of  the  reversion. 

There  was  also  filed  with  the  complaint  a 
certain  lease  from  said  insurance  company  to 
the  appellee,  demising  to  him  said  prenuses  for 
a  term  whidi  had  then  expired,  the  execution 
of  said  lease  by  the  appellee  being  duly  proved 
by  affidavit;  said  lease  containing,  among 
other  things,  a  covenant  on  the  part  or  the  lessee 
to  surrender  possession  of  the  demised  premises 
to  the  lessor  or  its  assigns  at  the  expiration  of 
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the  term;  and  also  a  warrant  of  attorney  author- 
izing an  attornev  of  any  court  of  record,  for  the 
lessee,  and  in  his  name  and  stead,  to  appear  in 
any  court  of  record,  at  any  time  after  default  or 
failure  by  the  appellee  in  the  performance  of  any 
of  the  covenants  of  the  lease,  to  waive  the  Issuing 
and  service  of  process,  and  to  file  tLeognotit  and 
confession  of  Ind^ent  for  the  possession  of  the 
whole  of  the  demised  premises,  and  for  costs  of 
suit  in  an  action  of  forcible  entry  and  detainer 
or  forcible  detainer  in  favor  of  the  lessor,  its 
successors  and  assigns,  and  against  the  lessee, 
and  a  waiver  and  release  in  writing  of  all  errors 
in  entering  such  action  and  Judgment,  and  a 
consent  in  writing  that  a  writ  of  restitution 
might  be  issued  and  executed  Immediately;  the 
lessee  expressly  agreeing  to  release  all  errors 
and  defects  whatever  in  entering  such  action  or 
Judgment,  or  any  proceeding  therein  enforcing 
or  concerning  the  same. 

There  was  also  filed  a  eognotit,  in  accordance 
with  the  terms  of  the  wanant  of  attorney,  con- 
fessing Judgment  in  favor  of  the  appellant  and 
aininst  the  appellee,  for  the  possession  of  said 
premises,  in  an  action  of  forcible  detainer,  and 
consenting  to  the  immediate  issuing  and  excu« 
tion  of  a  writ  of  restitution,  and  waivine  and 
releasing  all  errors  that  might  intervene  in  the 
entry  oi  the  Judgment  or  the  issuing  or  execu* 
tion  of  said  ^t.  Upon  the  filing  of  said  pa pers 
in  the  superior  court,  judgment  was  entered  in 
favor  of  the  appellant  ana  against  the  appellee, 
for  the  possession  of  said  premises,  and  for 
costs,  and  the  writ  of  restitution  was  imme- 
d lately  issued .  The  appel  lee  t hereupon  entered 
his  motion  to  quash  said  writ,  and  to  vacate 
said  Judgment,  and  introduced  and  ofi'ered  cer- 
tain evidence  in  support  of  said  motion,  but 
said  motion  was  overruled  by  the  court  The 
appellate  court,  on  appeal,  reversed  said  Judg- 
ment, without  remanding  the  cause  for  further 
proceedings,  and  awarded  to  the  appellant  a 
certificate  that  the  case  involved  quest  ions  of 
law  of  such  importance,  on  account  of  principal 
and  collateral  interests,  that  it  should  be  pas.«ed 
upon  by  this  court,  and  theappeUant  brings  the 
record  here  by  appeal.  The  appellate  court,  in 
deciding  the  case,  filed  the  following  opinion: 
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MoBAN,  P.  J.:  "The  complaint  filed  in  the 
court  below  contains  allegations  sufficient  to 
entitle  appellee  to  the  remedy  sought  under  the 
Forcible  £ntry  and  Detainer  Act.  In  this  re- 
spect this  case  differs  from  the  case  of  Burns  v. 
Nash,  28  Bradw.  652,  decided  by  this  court. 
The  sole  question  for  us  to  determine  on  the 
record  is  whether  the  supwior  court  obtained 
Jurisdiction  of  the  person  of  the  appellant,  by 
means  of  the  filioff  of  the  cognovit  uipimuance 
of  the  warrant  oi  attorney  contained  in  the 
lease." 

It  is  contended  by  counsel  for  appellee  that  a 
warrant  of  attorney  to  confess  Judgment  is  a 
familiar  common-law  security,  and  cases  are 
cited  which,  it  is  asserted,  show  that  it  was  the 
practice  at  common  law  to  enter  Judgments  in 
ejectment  upon  confession  under  a  warrant  of 
attorney,  and  that  the  practice  has  also  ob- 
tained in  Pennsylvania,  and  been  sustained  by 
the  supreme  court  of  that  State. 

There  is  some  misapprehension  as  to  the 
practice  at  common  law.  There  were  at  com- 
mon law,  besides  the  Judjraient  by  default,  two 
methods  of  obtaining  Juagment  without  trial 
^one,  by  a  confession  of  Judgment  under  a 
warrant  of  attorney;  and  the  other,  upon  a  00:0^ 
noDit  actionem,  signed  by  the  defendant  In  the 
action.  The  warrant  of  attorney  authorized 
the  attorney  named  therein  to  appear  for  the 
defendant  and  receive  a  declaration  in  an 
action  for  debt,  and  to  confess  the  action,  or 
suffer  Judgment,  by  nil  dicit  01  otherwise,  to 
pass. 

"A  warrant  of  attorney,"  says  Chitty,  '*is 
more  frequently  friven  incfependently  of  any  ac- 
tion, and  very  generally  is  prospective  security, 
and  although  at  the  time  it  is  executed  nothing 
is  due  from  the  party.  It  is  in  that  respect  a 
convenient  collateral  security  to  bankers  and 
others,  in  consideration  of  their  agreeing  to 
make  pecuniary  advances,  or  to  suffer  a  custo- 
mer to  overdraw  his  account."  8  Chitty, Pr.  869. 

The  cognovit  actionem,  was  not  an  authority 
given  before  the  action  commenced,  but  was  a 
confession  signed  by  the  defendant  after  the 
process  was  issued.  "  When  a  writ  has  already 
been  issued  against  a  defendant,  a  cognovit  00- 
tionem,  or,  in  other  words,  a  written  confession 
of  the  action,  subscribed  by  the  defendant,  but 
oot  sealed,  and  authorizing  the  plaintiff  to  sign 
judgment  and  issue  execution  for  a  named  sum, 
is  a  very  usual  mode  of  saving  the  expenses  of 
further  proceedings  in  the  acuon."    Id,  664. 

Now,  two  at  least  of  the  cases  cited  by  coun- 
sel to  show  that  confession  of  Judgment  was 
permitted  in  ejectment,  are  cases  in  which  the 
ludements  were  entered  on  a  cognovit  actionem. 
In  Ihe  V.  FranJdin,  7  Taunt.  0,  the  plaintiff 
obtained  from  the  defendants  in  possession  a 
cognovit  of  the  action  land  a  retraxit  of  the  plea, 
so  that  not  only  was  there  no  warrant  of  attor- 
ney to  appear  and  confess,  but  the  defendants 
who  did  confess  the  action  were  already  in 
court  by  service  of  process,  and  also  by  plea 
filed.  Doe  v.  Howia,  12  Ad.  &  El.  696,  was 
also  a  case  where  the  defendant  signed  a  cog- 
novit  confessing  the  action.  These  cases  ^ve 
no  support  to  the  contention  that  a  warrant  of 
attorney  to  appear  and  confess  judgment  was  a 
recognized  mode  of  procedure  in  ejectment  at 
common  law. 

Kingston  v.  Kinffsfon,  1  Dowl.  N.  8.  268,  ap- 
2  L.  I^.  A, 


pears  to  have  been  a  rule  nisi  to  set  aside  a  judg 
ment  entered  upon  a  warrant  of  attorney  in  an 
action  of  ejectment,  for  the  reason  that  there 
was  no  attestation  clause  to  the  warrant  of  at- 
torney, in  conformity  with  the  statute  then  re- 
cently enacted.  Patteson,  J, ,  held  that  the  stat- 
ute had  no  application  to  actions  in  ejectment, 
and  in  that  was  dearly  wrong,  as  the  same  stat- 
utewas  held  applicable  to  actions  of  ejectment 
in  Doe  v.  Howell,  supra,  where  the  question  was 
decided  by  four  of  the  Judges  of  the  Ck>urt  of 
King's  Bench. 

The  point,  as  to  the  right  to  enter  the  Judg- 
ment under  a  warrant  of  attorney,  was  net 
raised  in  the  case,  but  the  implication  that  it 
was  a  recognised  practice,  which  might  be 
drawn  from  the  fact  that  the  point  was  not  made 
is  negatived  in  the  subsequent  case  of  Beau- 
monl  V.  Beaumont,  2  Dowl.  N.  8.  972,  where, 
in  movinff  for  leave  to  enter  a  Judgment  on  a 
warrant  of  attorney  authorizing  the  landlord  to 
sign  a  Judgment  in  ejectment  upon  the  determi- 
nation of  the  tenancy  by  notice  to  quit,  counsel 
admitted  that  no  case  of  a  similar  description 
was  to  be  found  in  the  books,  but  contended 
that  there  could  be  no  objection  to  such  a  war- 
rant of  attorney.  Ck)lendge,  /.,  said:  "If  a 
party  enters  into  such  an  a^greement,  I  see  no 
reason  why  it  should  not  be  enforced,"  but  for 
lack  of  a  sufficient  affidavit  no  judgment  was 
entered  in  the  case,  and  therefore  it  is  no  prece- 
dent, but  it  shows  that  as  late  as  1848  no  such 
practice  had  obtained  in  England.  The  fact 
that  no  reference  to  such  a  method  of  proceed- 
ing in  ejectment  is  found  in  works  on  common- 
law  practioe  (so  far  as  we  have  been  able  to  ex- 
amine) goes  to  show  pretty  conclusively  that 
such  a  practice  was  unknown  to  the  courts  and 
to  the  profesdon. 

IX  appears  from  the  cases  in  Pennsylvania 
that  there  is  known  in  that  State  a  practice  of 
enterirg  what  are  termed  "amicable  actions," 
and  that  such  actions,  and  Judgments  by  con- 
fession in  them,  may  be  entered  by  the  court 
on  agreement  by  the  parties.  MctkUmont  v. 
Peters,  18  Serg.  &  R.  196;  Chok  y.  aiOert,  8 
Serg.  &  R.  567. 

In  Flanigen  v.  Philaddphia,  51  Pa.  491.  the 
lease  provided  that  it  might  be  terminated  on 
the  violation  of  any  covenant,  by  a  notice  of 
Hyb  days,  and  that  on  such  termination  any  at- 
torney might  sign  an  agreement  for  entering  an 
amicable  action  in  ejectment  against  the  lessee. 
Such  an  action  was  entered,  and  Judf;ment  con- 
fessed, and  on  motion  to  set  it  aside  on  the 
ground  that  it  was  not  entered  in  compliance 
with  a  rule  of  court  governing  the  entry  of 
Judgments  on  warrants  of  attorney,  the  court 
said:  "It  nowhere  appears  in  this  record  that 
the  confession  by  the  attorney  of  the  defendant 
was  in  pursuance  of  a  warrant  of  attorney. 
The  amicable  action  and  confession  of  Judg- 
ment is  according  to  ancient  and  established 
practice  existing  before  the  Act  of  1806,  as  weU 
as  since." 

The  practice  seems  to  be  peculiar  to  the  State 
of  Pennsylvania;  at  least  our  attention  has  not 
been  called  to  a  similar  practice  elsewhere.  We 
do  not  think  it  can  be  regarded  as  establishing 
the  proposition  that  the  practioe  of  confessing 
judgment  upon  warrant  of  attorney,  and  with- 
out process  having  been  issued,  obtained  at 
common  law  in  actions  of  ejectment. 
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In  BecrUi  v.  Zimmerman,  55  Pa.  446,  cited 
by  counsel,  there  was  no  warrant  of  attorney, 
and  no  question  of  a  confession  on  a  warrant 
of  attorney  made  or  decided  in  the  case.  The 
action  of  ejeclment  was  brought  against  the 
defendant  for  the  land,  and  a  yesi  after  its 
commencement  the  defendant  confessed  judg- 
ment to  tiie  plaintiff  for  the  land  in  dispute 
and  costs.  The  court  held  the  judgment  con- 
elusive  as  to  the  parties  and  their  privies,  on 
the  ground  that  the  most  important  interests, 
not  only  of  property  and  liberty,  but  of  life 
itself,  are  habitually  concluded,  judicially,  by 
solemn  confession  made  by  the  party  in  inter- 
est in  the  face  of  a  court  of  justice.  The  con- 
fession of  which  the  court  is  speaking  in  that 
case  was  made  in  open  court,  in  the  face  of  the 
court,  after  service  of  process;  and  it  has  never 
been  doubted  that  such  a  confession  would  au- 
thorize the  judgment,  and  probably  no  one 
would  say  that  such  a  confession  would  not  be 
good  in  a  forcible  detainer  case. 

An  examination  of  all  the  cases  counsel  have 
been  able  to  find,  seems  to  us  to  confirm  what 
was  said  by  this  court  in  Bums  v.  Kash,  mpra, 
that  "The  practice  of  entering  judgment  by  con- 
fession upon  warrant  of  attorney,  without  pro- 
cess, in  actions  of  tort,  did  not  obtain,  and  there 
la  no  precedent  for  it  at  common  law." 

The  practice  of  entering  judgments  in  debt 
on  warrants  of  attorney  is  very  old,  so  old  that 
the  date  of  its  ori^n  is  unknown.  Ohitty  says: 
"How  or  when  this  peculiar  security  for  a  debt, 
authorizing  a  creditor,  as  it  were  per  ialtum, 
to  sign  a  judgment  and  issue  execution  without 
even  issuing  a  writ,  was  first  invented,  does  not 
appear,  but  it  has  now  become  one  of  the  most 
usual  collateral  securities  on  loans  of  money  or 
contracts  to  pay  an  annuity  and  for  debts,  but 
usually  accompinied  with  some  other  deed  or 
security.'*    2  Chitty,  Pr.  884. 

It  was  early  found  that  unconscionable  ad- 
vantage was  taken  of  debtors  by  creditors  by 
means  of  such  warrants  of  attorney,  obtained 
when  the  debt  was  incurred,  andf  when  the 
debtor  was  hopeful,  and  executed  with  harsh- 
ness against  him  in  the  hour  of  his  distress;  and 
the  courts  were  compelled  to  prescribe  rules, 
and  Parliament  to  enact  statutes,  to  limit  the 
operation  of  such  warrants,  and  restrain  the  in- 
justice to  which  the  use  of  them  frequently 
gave  rise. 

But  if  it  were  established  that  confessions  of 
Judgments  npon  warrants  of  attorney  obtained 
as  a  practice  at  common  law  in  an  action  of 
ejectment,  or  in  other  actions  in  form  of  tort, 
it  would  not  authorize  the  practice,  in  an  action 
of  forcible  entry  and  detainer,  under  the  law  of 
this  Btate.  This  action  is  a  special  ftatutoiy 
proceeding,  summaiy  in  its  nature,  and  in  der- 
ogation of  the  common  law;  and  it  is  a  rule  of 
universal  application  in  such  actions  that  the 
statute  conferring  ^risdidion  must  be  strictly 
pursued  in  the  metnodof  procedure  prescribed 
by  it,  or  the  jurisdiction  will  fail  to  attach,  and 
the  proceeding  be  coram  nonjudiee,  and  void. 
J>ai>ii  y.  Da/fii9,  6  Gent  Rep.  276, 116  Pa.  261; 
Bwms  V.  NoBh^  ntpra,  and  cases  there  cited. 

While  forcible  entry  and  detainer  is  a  divil 
proceeding  for  restitution,  it  is  based  upon,  and 
baa  by  modem  leidslation  been  evolved  from, 
the  English  forcible  entry  and  detainer,  which 
was  a  criminal  proceeding  merely.    Ejectment, 
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from  its  slow  progress,  was  an  inadequate  rem- 
edy to  a  landlord,  and  the  Legislature  provided 
the  summary  remedy  by  which  a  speedy  recov- 
ery of  possession  may  be  secured;  but  to  pre- 
vent hasty  action,  and  to  secure  tenants  and 
their  families  from  the  danger  and  inconven- 
ience of  being  forcibly  ejected  without  notico 
and  reasonable  time  for  preparation,  certain 
safeguards  were  provided  by  the  statute.  A 
demand  for  possession  is  required  to  be  made 
upon  the  tenant  before  the  commencement  of 
the  action.  A  complaint  in  writin.g  must  be 
filed  before  summons  issues.  Service  of  the 
summons  is  to  be  made  in  a  manner  different 
from  the  service  in  other  actions  at  law;  and,  if 
judgment  is  rendered  against  the  tenant,  the 
statute  provides  that  "No  writ  of  restitution 
shall  be  issued  in  any  case  until  the  expiration 
of  tve  days." 

There  is  in  the  statute  a  policy  discoverable, 
as  was  said  by  Mr.  Justice  McAllister  in  Burnt 
V.  Na^,  "based  upon  humane  considerationa 
of  oppression  and  hardships  which  might  ensue 
if  families,  in  any  kind  of  weather,  and  at  any 
time  of  day  or  night  mi^ht  be  thus  forcibly  eject- 
ed from  their  homes  with  all  their  effects,  with- 
out notice  or  warning,"  which  forbids  ihe  con- 
clusion that  a  landlord,  by  exacting  from  bis 
tenant  a  power  of  attorney  in  his  lease,  can  ob- 
tain the  right  to  an  immediate  judgment,  with- 
out having  demanded  possession,  or  having  pro- 
cessissued  or  served, and  to  an  immediate  writ  of 
restitution,  and  to  avail  himself  of  the  remedy 
against  his  tenant  furnished  by  a  statute,  every 
provision  of  which,  with  reference  to  proced- 
ure, he  has  set  aside  by  contract,  and  thus  to 
proceed  to  the  ejection  of  the  occupants  and 
the  recovery  of  possession,  "by  lea  pis,"  as  the 
creditor  was  enabled  by  a  similar  warrant  to 
sign  judgment  and  issue  execution  against  his 
debtor  at  common  law,  without  affording  an 
opportunity  to  the  tenant  of  raising  any  objec- 
tion, or  making  any  defense. 

What  wrong  might  be  perpetrated,  were 
such  a  practice  to  m  establishea,  ia  illustrated 
by  the  operation  of  the  "  amicable  ejectment " 
proceeding  in  Pennsylvania,  as  shown  in  Grass- 
man's  Appeal,  102  Pa.  187,  where,  after  the 
death  of  the  lessee,  and  the  acceptance  of  a 
month's  rent  in  advance  from  the  widow,  and 
before  the  expiration  of  the  month,  the  land- 
lord, on  an  unfounded  rumor  that  the  widow 
had  assigned  the  lease,  and  thus  broken  the 
covenant  against  assignment,  confessed  a  judg- 
ment against  the  deaa  man,  under  the  terms  of 
the  lease,  and,  without  previous  notice  of  the 
judgment  or  execution,  the  widow  and  heirs 
were  dispossessed  "at  the  early  hour  of  8 
o'clock  in  the  morning,  in  February." 

Whatever  may  be  thought  of  the  public 
policy  of  such  a  practice,  it  cannot  be  ingrafted 
upon  our  forcible  detainer  proceeding,  with- 
out the  consent  of  the  Legislature.  The  Act 
provides  a  new  remedy,  and  the  course  of  pro- 
cedure to  obtain  it;  and  no  remedy  or  mode  of 
Erocedure  can  be  pursued,  except  that  directed 
y  the  Act.  "  If  the  Act  has  prescribed  the 
remedy  for  the  party  aggrieved,  and  the  mode 
of  prosecution,  all  o^er  remedies  and  modes 
are  excluded.'^  Millar  v.  Taylor,  4  Burr. 
2824;  Smith  v.  Loekwood.  18  Barb.  217. 

Parties  cannot,  by  their  contracts,  vaiy  the 
procedure  in  courts  of  justice  prescribed  by  the 


780 


iLLHrOIB  SCFRKMB  COTTBT. 


Nor.. 


statute.  Tbfs  was  expressly  decided  by  the 
Supreme  Ck>urt  of  Iowa  in  a  case  which  we 
consider  in  point,  and  decisive  of  the  question 
under  consicieration.  A  JadG:ment  was  entered 
up  in  the  district  court,  under  a  warrant  of  at- 
torney in  a  judgment  note  made  in  Pennsyl- 
vania, which  authorized  any  attorney  in  any 
court  of  record  within  the  United  States  to 
confess  Judgment  against  the  maker  of  the 
note.  A  petition  was  filed  by  the  maker  of 
the  note  to  have  the  judgment  declared  void, 
and  the  court  so  ordered.  On  appeal  the  su- 
preme court  said: 

"It  is  claimed  by  appellant  that  the  principles 
of  the  common  liaw  authorizing  a  warrant  of 
attorney  to  confess  judgment  are  in  force  in 
this  State,  and  that  the  provisions  of  our  Code 
respecting  the  recovery  ofjudgment  by  action 
arc  merelv  cumulative.  We  do  not  think  this 
poAirion  ts  correct.  The  whole  subject  of  re- 
covery ard  rendition  of  judgment  is  fully  re- 
viewed in  the  Code,  and  the  course  to  be  pur- 
sued in  obtaining  judgment  is  specifically 
pointed  out  ...  A  confession  of  judgment 
pertains  to  the  remedy.  A  party  seeking  to 
enforce  here  a  contract  made  m  another  State, 
must  do  so  in  accordance  with  the  laws  of  the 
State.  Parties  cannot,  by  contract  made  in 
another  State,  ingraft  upon  our  procedure 
here,  remedies  whfch  our  laws  do  not  contem- 
plate  nor  authorize."  Hamilton  v.  Schoenber- 
ger,  47  Iowa,  886. 

A  fortiori,  parties  within  the  State  cannot  by 
contract  ingraft  upon  the  procedure  prescribed 
for  a  summary  proceeding,  a  remedyor  prac- 
tice not  warranted  by  the  statute.  While  par- 
ties by  consent  may  waive  rights,  they  cannot 
thus  amend  the  law.  A  fundamental  requisite 
to  the  validity  of  a  Judgment  is  that  the  court 
fihould  have  jurisdiction  of  the  subject  matter 
and  of  the  parties.  A  Judgment  against  a  de- 
fendant, who  has  not  been  served  at  all  with 
process,  and  who  has  not  appeared,  is  a  nul- 
lity. The  record  shows  no  process  to  the  de- 
fendant, and  no  appearance  by  him,  but  shows 
a  departure  from  the  course  specifically  i)ointed 
out  hj  the  statute,  and  an  attempt  to  give 
Jurisdiction  of  the  defendant,  and  enter  judg- 
ment against  him  in  a  manner  which  the  stat- 
ute does  not  contemplate  nor  authorize. 

A  confession  of  judgment  upon  a  warrant 
of  attorney  in  an  action  of  forcible  detainer  in 
a  court  of  record  is  as  irregular  and  unauthor- 
ized as  it  would  be  in  a  justice's  court.  Such 
court  of  record  does  not  proceed  in  forcible 
detainer  by  virtue  of  its  power  as  a  court  of 
general  jurisdiction,  but  derives  its  authoritv 
wholly  from  the  statute,  and  in  such  proceed- 
ing is,  therefore,  to  be  treated  as  a  court  of 
epecial  and  limited  jurisdiction.  2  Phil.  Ev. 
046,  Cow.  &  H.  notes;  Burnt  v.  Ncuih,  supra. 

A  court  of  special  and  limited  Jurisdiction, 
like  a  justice's  court,  has  no  authority  to  enter 
a  judgment  bv  confession  on  a  warrant  of  at- 
toinpy,  even  in  a  case  where  such  judgment 
would  be  authorized  in  a  court  of  record  by 
the  common  law.  Alberty  v.  Dawson,  1  Binn. 
105. 

From  no  point  of  view  are  we  able  to  sustain 
the  authority  of  the  court  to  enter  the  judg- 
ment appealed  from.  We  have  carefully  ex- 
amined the  question,  and  re-examined  the 
views  ezprei  sed  in  the  opinion  of  Mr.  Justice 
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McAllister  in  Burns  v,  Nash,  supra,  and  siich 
re-examination  has  tended  to  confirm  us  in  the 
position  there  announced.  The  court  has  no 
power  to  enter  the  judgment  in  this  form  of 
proceeding  on  the  wairant  of  attorney  con- 
tained in  the  lease,  and  the  judgment  is  there- 
fore coram  non  judiee,  and  void,  and  must  be 
reversed. 

Messrs,  WUllamc  Ss  Thompson  for  ap- 
pellant. 
Messrs,  Moses  Ss  Newman  for  appellee. 

Per  Curiam: 

We  are  satisfied  with  and  adopt  the  foregoing 
opinion  of  the  appellate  court  Counsd  for 
the  appellant  have  furnished  us  with  a  brief, 
criticising  both  the  conclusions  and  reasoning 
of  the  opinion  with  great  apparent  earnestness; 
and  we  have  carefully  examined  the  various 
propoBition7disctis;ed  and  authorities  cited.  In 
the  light  of  the  suggestions  thus  made  by 
counsel,  and  after  having  fully  considered  the 
case,  we  are  disposed  to  concur  with  the  ap 
pellate  court,  both  in  its  conclusions,  and  in 
the  process  of  reasoning  by  which  those  con- 
clusions are  reached. 

Tfte  judgment  of  the  Appellate  Court  wiU 
therefore  be  affirmed, 

Craifl:*  Vh,  J,,  dissenting: 

I  do  not  concur  in  this  decision.  Forcible 
detainer  is  a  mere  civil  proceeding  authorized 
by  the  statute,  under  which  the  owner  of  lands 
may  recover  possession'  where  the  possession  is 
unlawfully  withheld.  Forcible  detainer  is  not 
an  action  of  tort.  At  an  early  day  this  doc- 
trine was  announced  in  Robinson  v.  Orummer, 
10  111.  222.    It  is  th^re  said: 

"At  common  law,  the  party  was  liable  to  in- 
dictment, and  might  be  convicted  of  either  a 
forcible  entry  or  a  forcible  detainer,  each  being 
considered  a  distinct  offense.  Not  so  under 
our  statute.  The  proceeding  is  purely  a  civil 
remedy,  the  sole  object  of  which  is  to  regain 
the  possession  that  has  been  invaded." 

If^  it  be  true  that  a  Judgment  could  not  be 
confessed  under  a  cognovit  in  forcible  detainer 
at  common  law  upon  the  ground  that  the  ac- 
tion was  a  tort,  that  fact  does  not,  in  mv  Judg- 
ment, establish  the  doctrine  that  a  Juagment 
could  not  be  entered  under  a  oogvomt  in  forc- 
ible detainer,  as  that  action  Is  known  and 
recognized  under  our 'statute.  A  eognoeit  to 
confess  a  Judgmem  on  a  note,  bond  or  con- 
tract for  a  debt  mav  be  given,  and  a  judgment 
rendered  under  such  ^cognovit  has  alv^ajnsbeen 
regarded  as  valid  and  binding.  If  binding 
and  obligatory  on  a  contract  to  pay  money, 
why  not  on  a  contract  to  surrender  possession 
of  a  lot  or  tract  of  land?  A  judgment  rendered 
on  a  note  or  bond  grows  out  of  a  breach  of 
contract  So,  too,  a  judgment  for  forcible  de- 
tainer grows  out  of  a  breach  of  contract;  and, 
if  a  cognovit  to  render  judgment  in  the  one  case 
may  be  sustained  upon  principle,  I  see  no  rea- 
son why  it  may  not  in  the  other. 

Again,  in  Fabri  v.  Bryan,  80  Tl.  182,  this 
court  held  that,  where  a  lease  contains  a  license 
to  the  landlord  to  enter  into  possession  of  the 
leased  premises  without  process  of  law,  and 
expel  and  remove  the  tenant,  and  use  such 
force  as  may  be  necessary  in  doing  so,  the 
landlord  may  enter  and  remove  the  tenant  after 
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tbe  exfdntloii  of  Qie  teim,  kod  the  teoaat  Cftn- 
Dot  DiatDiata  an  acifon  of  trespass  against  the 
hmdlord.  If,  as  beld  the  tenuat  ms;  make  a 
lawrul  contract  with  the  landlord,  under  wbicli 
the  latter  may  enter  and  reinoTe  tbe  teaant, 
what  principle  of  law  forbids  the  tenant  from 
fncoTporatiag  In  a  lease  B  provision  under 
wiiicn,  upon  default  of  surrendering  poBsessioD 
at  tbe  end  of  tbe  term,  a  judgment  for  posses- 

BioQ  nuj  be  confessed  lu  »  com'  "* 

jurisdibtiont 


I  the  TlewB  expressed  bj  Ohitf 


I  concur  in  the  dlssenUng  oidoion  of  Ohi^ 
Juttia  Cr»lf . 
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PEOPLE  of  tbe  Stale  OF  HICHIGAli 
John  ABHSTRONQ,  Appt. 


t  Vhn  pow«r  giTMi  to  a  mnnieinal  «o^ 
jporaoon  by  Its  oliarler  to  oontroi  and  TCKulute 
Qie  manner  In  whlohstreeta  shall  be  used,  does  not, 
expreaslr  or  by  ImpUcatloD.Blro  power  to  pass  an 
ordinance  prohibiting  the  olrculatloo  or  giving 
avay  of  any  otrvul&is,  haad-bllls  or  odverlislng 
cards  In  or  upon  any  of  the  public  streets  and  al- 
leys of  the  oity. 

&  A  municipal  ordlnaace  making  It  tin- 
lavfuJto  "olroutate.  dlBtribuleorglvGawaj'OIrou- 
laiB,  hand-bills  or  advorLlHlng  cards  ol  any  dcsorlp- 
Uon  Iq  or  upon  any  ol  tbepublla  streets  and  alleys" 
ot  a  olty,  even  If  It  oan  be  held  to  t>e  witblo  tbe 
fteoeral  power  sianted  t>r  tbe  olty  charter 


■Dd  unwarranted,  so  fa 


la.  Is  unreasonable 
laltapidlea  toglvtng  tu 
wtiBD  wuu  czpnas  orapiwur  tu  express  a  dtalre 
therefor,  small  cards  ot  loTJtatlon  to  attend  meet- 
Jn(s  of  the  Founs  Hen's  Christian  Aseodatlon. 


(1ERTI0RARI  to  tbe  Recorder's  Conrt  ot 
J  Detroit  (Qeor^e  B.  Swift,  Recorder),  to  re- 
view a  Judgment  convicting  defendant  of  dis- 
tributing cards  on  tbe  streets  of  Detroit  Invit- 
ing persons  to  visit  the  rooms  of  tbe  ToUDg 
Men's  Cbrislian  Associatian.     SeveneeL 

The  facts  are  stated  in  tbe  opiaion. 

Mutr$.  Corllaai  Andrns  &  .Zieete  for 
defendant,  appellant. 

Meurt.  John  W.  HcOrath  and  Fred. 
H.  Warren,  foi  tbe  People,  appellees. 

^^ong,  J.,    delivered   the   opinion  of   the 

This  case  comes  from  tbe  Recorder's  Court 
of  tbe  City  of  Detroit  by  writ  of  certiorari. 

Tbe  complaint  is  made  under  seciion  13, 
chap.  SS,  Rev.  OrdioaDces  City  of  Detroit,  aa 
amended  Anirast  23,  1685,  and  charges  that  at 
tbe  Cilyol  Dutioit  ou  tbe  1Mb  dav  of  June. 
1888,  within  the  corporate  limits  of  said  ci^, 
on  Woodward  Avenue,  at  tbe  comer  of  Qrand 
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Kiver  ATcnue,  the  defendant,  John  Armstrong, 
then  and  there  unlawfully  and  -willfully  did  cir- 
culate and  distribute  and  give  away  drculars, 
band-bills,  and  advertising  cards,  to  the  evil 
example  of  all  others  in  like  cases  offending, 
and  contrary  to  the  ordinance  of  said  city,  etc. 
The  conceded  facts  proved  on  the  ti  ial  are 
that  defendant  was  distributing  cards  on  the 
corners  of  Woodward  and  Grand  River  Ave- 
nues, in  the  City  of  Detroit,  on  the  evening  of 
June  18,  1888;  that  defendant  is  one  of  the  in- 
vitation committee  referred  to  in  the  cards;  that 
no  cards  were  to  be  seen  upon  the  ground  or 
sidewalk  at  or  near  the  place  of  distributing  the 
same;  that  cards  were  given  to  those  only  who 
expressed  or  appearen  to  desire  the  same,  and 
took  the  same  willingly;  that  the  use  of  the  T. 
M.  C.  A.  privileges  offered  by  the  cards  was 
entirely  gratuitous;  that  cards  were  offered  per- 
sons unknown  to  defendant.  The  caids  were 
in  the  following  form  and  size: 


INYITBB 

DTVITATION      CORDIALLY 
OOMMITTSB  YOU 

TO  SPKND 

THIS  OB  ANY  MONDAY  NIGHT, 
From  7:46  to  9  o^dock, 

AT  THB  Y.  M.  0.  A.  BUILDING. 
ZCB-WATSB  AND  TANS. 


The  provisions  of  the  Charter  of  the  City  of 
Detroit,  under  which  it  is  claimed  the  dty  had 
power  to  pass  the  ordinance  under  which  the 
complaint  is  made,  reads:  "  That  the  council 
shall  have  power  to  provide  for  cleaning  of 
highways,  streets,  avenues,  drains,  alleys," etc., 
*'  of  dirt,  filth  and  other  substances,"  etc,  also 
"to  prohibit  and  prevent  the  incumbering  or 
obstnicting  of  streets,  drains,  alleys,  crosswalks, 
sidewalks  and  all  public  grounds  and  places, 
with  vehicles,  animals,  boxes,  signs,  barrels, 
posts,  buildings,  dirt,  stone,  brick  and  all  other 
material  and  things  whatsoever,  of  every  kind 
and  nature,"  etc,  also  "to  control,  prescribe 
and  regulate  the  manner  in  which  highways, 
streets,  avenues,  lanes,  alleys,  public  grounds 


and  spaces  in  said  city  shall  be  used  and  en- 
Joyed,''  etc.,  also  "  to  prohibit  and  prevent  the 
flying  of  kites,  and  all  practices,  amusements 
and  doings  therein  having  a  tendency  to  frighten 
teams  and  horses." 

The  ordinance  under  which  the  complaint  is 
made  reads: 

' '  Sec.  12.  Hereafter  no  person  shall,  himself 
or  by  another  party,  attach,  place,  print,  paint 
or  stamp  any  placard,  circular,  showbill,  or 
advertisements,  of  any  description  whatever, 
except  such  as  may  be  expressly  provided  bj 
law,  on  any  street  or  sioewalk,  or  upon  any 
public  place  or  object  in  the  dty,  or  upon  any 
fence,  building  or  property  belonging  to  tlie 
citv,  or  upon  any  telegraph  i)ole,  tdephone 

Eole,  electric-light  pole  or  tower,  or  upon  any 
itching-post,  horse  block,  or  curb-stone  in  any 
public  street  or  alley  in  the  City  of  Detroit;  and 
no  person  shall,himself  or  by  another,circulate, 
distribute  or  give  away  circulars^  hand  bills  or 
advertising  cuxis  of  any  description  in  or  upon 
any  of  the  public  streets  and  alleys  of  said 
dty." 

On  the  trial  of  the  case,  defendant's  attorn^ 
asked  for  the  discharge  of  the  defendant,  which 
the  court  overruled,  and  found  the  defendant 
guilty,  and  imposed  a  fine  of  (3,  in  default  of 
payment  of  which  fine,  defendant  was  ordered 
to  he  imprisoned  in  the  Detroit  House  of  Cor- 
rection for  a  period  not  exceeding  twenty  days. 
The  said  fine  was  imposed  under  authoiitv  of 
section  19,  chap.  66,  of  the  otdinance,  wbidi 
reads: 

"  Sec.  19.  Any  violation  of  the  provisions  of 
this  ordinance  shall  be  punished  dj  a  fine  not 
to  exceed  $100,  and  costs  of  prosecntian;  and 
in  the  imposition  of  any  fine  and  costs  the  ecait 
may  make  a  further  sentence  Aat  the  offender 
may  be  imprisoned  in  the  Wayne  County  jail 
or  the  Detroit  House  of  Correction  until  the 
payment  thereof;  Provided,  hotoetar.  That  the 
pneriod  of  such  imprisonment  shall  not  exceed 
six  months." 

The  allegations  of  error  contained  in  the  af- 
fidavit for  the  writ  of  ccrdoniri  are:  that  the 
ordinance  upon  which  this  complaint  is  based 
is  invalid,  in  that  the  common  coundl  had  no 
authority  under  the  charter  of  the  dt^  to  adopt 
the  same;  that  the  ordinance  is  invalid  because 
unreasonable,  oppressive  and  in  contravention 
of  constitutional  rights;  that  the  court  had  no 
authority  to  impose  any  fiine  or  penalty,  be> 


tlon  to  adont  ordinances  on  enumerated  subjects 
coDuected  with  municipal  coDoeme  Is  Id  addition 
to  the  Incidental  power  of  the  corporation.  State, 
Taiator,  v.  Morristowa,  88  N.  J.  L.  57;  1  Dillon,  Mun. 
Corp.  806. 

The  enumeration  of  special  cases  does  not,  unless 
the  intent  be  apparent,  exclude  the  implied  power 
any  further  than  necessarily  results  from  the  na- 
ture of  the  spi^cinl  provlFioiiB.  Helsembrittle  v. 
Charlostfin,  2  McMuIlen,  288:  Wadlelg-h  v.  Oilman, 
8  Fairf .  (Maine)  403;  State  v.  Clark.  8  Foster  (N.  H.) 
176;  State  v.  Ferjiuson,  S3  N.  H.  432:  State  v.  Free- 
man, 88  N.  H.  426;  Com.  v.  Turner,  1  Ciish,  4»3:  Col- 
lins v.  Hatch,  18  Ohio,  623;  N.  O.  v.  PbiUppi,9  La. 
Ann.  44. 

Ominanee  mvgt  he  authorized  by  law. 

An  ordinance  must  be  shown  to  be  authorized  by 
the  expri'pM  provision  of  the  charter,  or  be  derived 
as  an  incidental  power  rcjsiiJtlnp  from  its  Incorpor- 
ation as  a  city,  or  be  found  in  somo  general  or  8j>o- 
cial  stature.  Com.  v.  Stod<ler,  2 Cwsh.  re?,  rj68:  Her- 
zo  v.  Snn  Francisco,  88  CaL  184, 145;  1  Dillon,  Mun. 
Corp.  :j72. 

Power  to  pass  necessary  by-laws  is  incidental;  but 

2  L.  R.  A. 


this  power  is  limited  not  only  by  the  terms,  but  the 
spirit  and  desiern,  of  the  charter,  and  the  mieral 
principles  and  policy  of  the  common  law.  Taylor 
V.  Oriswold,  UN.  J.  L.  222;  Mt.  Pleasant  v.  Breeze, 
U  Iowa,  800. 

Implied  powen  to  make  bif4avm. 

The  power  to  make  by-laws  when  not  expressly 
given,  is  implied  as  an  incident  to  the  very  exist- 
ence of  a  corporation;  but  in  the  case  of  an  express 
Sfiut  of  the  powei'  to  enact  by-laws  limited  to  cer- 
in  speciflea  cases  and  for  certain  purposes,  the 
corporate  power  of  legislation  toconflned  to  the 
objects  specified,  all  otoers  beinff  excluded  by  im* 
plication.  State  v.  Ferguson,  8B  N.  H.  424,  490; 
citing  2  Kyd,  Corp.  IDS;  Angell  &  A.  Corp.  177; 
Child  V.  Hudson's  &y  Co.  2  P.  Wma.  207;  1  DUlon, 
Mun.  Corp.  866. 

Powert  to  be  exercised  withreaatm. 

In  this  country  ordinances  passed  in  virtue  of 
the  implied  power  must  be  reasonable,  consonant 
with  the  Kcncnil  powers  and  purposes  of  the  oor* 
poration,  and  not  inconsistent  wiUi  the  laws  or 
policy  of  the  State.    Kip  v.  Paterson,  26  N.  J.  L.  298; 


1889. 


People  of  Micuioa^  v.  Aumbtkong. 
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etmn  the  crdioaiice  under  which  the  penalty  is  | 
claimed  to  be  imposed  is  uncoostitutional,  in 
that  it  permits  and  authorizes  the  imposition 
of  fines  and  penalties  excessive  and  unreason- 
able and  entirely  disproportionate  to  offenses 
created  and  specified;  that  the  court  had  no  au- 
thority to  impose  a  penalty,  and  the  judgment 
is  void  because  the  ordinance  under  which  the 
penally  imposed  is  claimed  to  be  authorized  is 
illegal,  in  that  it  provides  for  variable  and  un- 
certain penalties  for  offenses  charged;  that  the 
defendant  should  have  been  discharged. 

Corporations  derive  all  their  powers  from 
legislative  Acts,  and  they  can  pass  no  ordinance 
which  conflicts  with  the  charter.  Where  the 
Jjcgislature,  in  terms,  confers  upon  a  mnnici- 
I)af  corporation  the  power  topassordinanc&o'of 
a  specified  and  defined  character,  if  the  power 
thus  delegated  be  not  in  conflict  with  the  Con- 
stitution, an  ordinance  pas  ed  pursuant  thereto 
cannot  be  impeached  as  invalid '  because  it 
would  have  been  regarded  as  unreasonable  if  it 
had  been  parsed  under  the  incidental  power  of 
the  corporation,  or  under  a  grant  of  power 
general  in  its  nature.  In  other  words,  what 
the  Le^slature  distinctly  says  may  be  done  will 
not  be  set  aside  by  the  courts,  unless  in  con- 
flict with  the  Constitution,  because  they  may 
deem  it  unreasonable.  But  where  the  power 
to  legislate  od  a  given  subject  is  conferred,  but 
the  mode  of  its  exercise  is  not  prescribed,  then 
the  ordinance  passed  in  pursuance  thereof  must 
be  a  reasonable  exercise  of  the  power,  or  it  will 
be  pronounced  invalid.    1  Dillon,  Mun.  Corp. 

The  fact,  however,  that  an  ordinance  cov- 
ers matters  which  the  dty  has  no  power  to  con- 
trol is  no  reason  why  it  should  not  be  enforced 
as  to  those  which  it  may  control.  The  unau- 
thorized provisions  do  not  invalidate  the  whole 
ordinance,  if  they  can  be  separated  from  the 
rest  of  the  ordinance  without  so  mutilating  it 
as  to  render  it  inoperative.  Kettering  v.  Jael^ 
$onmUe,mi]l  89. 

It  is  insisted  upon  the  part  of  the  prosecution 
that  the  power  containea  in  the  charter  is  suffi- 
cient to  warrant  the  passaf^  of  the  ordinance. 
There  is  an  express  power  in  the  charter  to  pro- 
vide for  cleaning  the  highways,  streets,  ave- 
nues, lanes,  alleys,  public  grounds  and  squares, 
crosswalks,  and  sidewalks  in  said  city,  of  dirt, 
mud,  filth  and  other  substances;  also  to  pre- 
vent the  incumbering  or  obstructing  of  streets. 


lanes,  alleys,  etc.,  and  to  control,  prescribi' 
and  regulate  the  manner  in  which  the  high- 
ways, streets,  etc.,  shall  be  used  and  enjoyed, 
as  well  as  to  prohibit  and  prevent  the  flying  of 
kites,  and  all  practices,  amusements  and  doings 
therein,  having  a  tendency  to  frighten  teams 
and  horses,  or  dangerous  to  life  or  propertv. 
This  is  not  an  express  grant  of  power  to  the 
City  of  Detroit  to  pass  a  by-law  or  ordinance 
to  prohibit  a  person  from  circulating,  distribut- 
ing or  giving  away  circulars,  hand-bills  or  ad 
vertising  cards  of  any  description,  in  or  upon 
any  of  the  public  streets  and  alleys  of  said  citv, 
and  to  punish  by  fine  and  imprisonment  in  the 
county  Jail  or  the  Detroit  House  of  Correction 
for  violation;  and  there  is  no  such  power  im- 
plied in  these  provisions  of  the  charter. 

Evep  if  it  could  be  held  that  the  charter  au- 
thorized it,  this  part  of  the  ordinance  is  not  a 
reasonable  exercise  of  the  power  granted.  It 
is  true  that  the  misceUaneous  throwing  to  the 
winds  of  hand-bills,  circulars  or  advertising 
cards  may  be  an  act  that  would  be  very  desir- 
able to  prohibit.  Such  a  distribution  of  cards 
or  paper  of  any  kind  would  not  only  litter  up 
the  street  and  become  a  nuisance  upon  and  along 
the  streets,  sidewalks  and  crosswalks,  but  nat- 
urally would  tend  to  frighten  teams  and  horses 
hitched  upon  or  being  driven  along  the  streets, 
and  great  danger  might  be  apprehended  to  life 
and  limb;  vet  the  reasonableness  or  unreason- 
ableness of  an  ordinance  is  not  determined  by 
the  enormity  of  some  offense  it  seeks  to  pre- 
vent and  punish,  but  by  its  actual  operation  in 
all  cases  that  may  be  brouirht  thereunder. 

It  is  conceded  in  the  present  case  that  these 
cards  were  given  to  those  only  who  expressed,, 
or  appeared  to  express,  a  desire  for  the  samc,^ 
and  that  no  cards  were  to  be  seen  upon  the 
ground  or  sidewalk  at  or  near  the  place  where- 
the  defendant  was  distributing  them;  and  it  ia 
not  pretended  that  the  rights  of  any  person 
were  interfered  with  by  defendant,  or  that  any 
teams  or  horses  were  frightened.  There  was 
no  indiscriminate  scattering  of  the  papers  to  the 
winds,  and  the  cards  of  the  size  of  one  and  one 
half  indies  by  two  inches  contained  nothing 
but  what  was  legitimate  and  proper  for  publi- 
cation and  distnbution.  The  card  itself  was 
not  only  harmless,  but  the  words  printed  there- 
on were  an  invitation  to  a  moral  and  Christian 
assembly  of  people,  gathered  together  for  the 
public  good.    If  this  act  can  be  classed  aa  an 


Northern  libertdes  ComTs.  v.  Gas  Oo.  Vt  Pa.  818; 
Fisher  v.  Harrtobunr*  2  Gi-ant,  29J;  Com.  v.  Robert- 
son, 6  Cush.  488;  Waters  v.  Leech,  8  Ark.  110;  Mem- 
?h1s  v.Winfield]  8  Humph.  (Tenn.)  707;  Com.  v.StelTee, 
Bush  (Ky.)  161;  People,  Mulr,  v.  Throop,  12  Wend. 
183, 188;  Oohimbla  v.  Beasley,  1  Humph.  taS^^  State  v. 
Freeman,  88  X.  H.  426;  Whyte  v.  Nashville,  2  Swan 
(Tenn.)  864:  Pedrlck  v.  Bailey.  12  Gray  (Mass.)  161; 
Dunhnm  v.  Rochester,  5  Cow.  463;  Clason  v.  Milwau- 
kee, 80  Wia.  816;  Meth.  P.  Churoh  v.  Baltimore,  6 
Gill.  881: 1  Dillon,  Mun.  Corp.  869. 

Ordinances  passed  un  ^er  the  freneral  authority 
toennctall  sncnas  will  be  necespnry,  must  be  rea- 
sonable or  they  may  be  roid.  Northern  LlbertleB 
Com  re.  V.  Gns  Co.  li  Pa.  818. 

Where  the  power  to  leidslate  on  a  ^ven  subject 
Is  conferred,  but  the  mode  of  its  exercise  is  not  pro- 
scribed, then  the  ordinance  passed  in  pursuanoe 
tliereof  must  be  a  reasonable  exercise  of  the  power, 
or  it  will  be  pronounced  Invalid.  Peoria  v.  Calhoun, 
29  Til.  817:  St.  Paul  v.  Coulter.  12  Minfi.  41. 

Rea»onah1eTiCGs  a  subject  of  j%uiicial  inquiry. 

The  rea8onabIene»3  of  their  exorcise  is  a  fit 
subject    for    inquiry.     St.  Louis   v*   Weber     44 

2  L.  R.  A. 


Mo.  647;   Kelly  v.  Meeks  (Mo.)  2  West   Rep.  512. 

The  power  of  the  court  to  declare  an  ordinance 
unreasonable  is  restricted  to  oases  In  which  the  or- 
dinance was  passed  under  the  supposed  incidental 
powers  of  the  corporation.  Goal  Float  v,  Jackson- 
ville, 10  West.  Rep.  888, 112  Tnd.  16. 

Courts  will  declare  void  ordinances  that  are  op- 

?reaiive  in  their  character.  Memphis  v.  Winfieid, 
Humph.  (Tenn.)  707. 

The  oppressiveness  and  inequality,  alleged  to  in- 
validate a  by-law,  must  be  made  apparent  to  the 
court*  Colum<ia  v.  Beasley,  1  Humph.  (Tenn.)  232; 
St.  Louis  V.  Weber,  44  Mo.  647. 

The  Judicial  tribunals  will  not  interfere  with 
municipal  corporations  in  their  internal  police  and 
administrative  government,  unless  some  clear  right 
has  been  withheld  or  wrong  perpetmted.  State, 
Hardwick.  V.  Swearlngen,  1:3  Ga.  28;  1  Dillon,  Mun. 
Corp.  180. 

Whutcver  establishes  a  distinction  between  olaases 
or  sects  is  tf>  the  extent  of  that  distinction  a  iiorse- 
cut  on.'  The  extent  of  the  discrf  ml  nation  Is  not 
material;  it  is  enough  that  it  creates  an  inenuaiity 
of  right  or  privilege.  C'ooley,  Const.  Liio.  460.  See 
Andetaon  v.  City  of  Wellington,  2  L.  R.  A.  110. 
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offense  punishable  by  fine  and  imprisonment, 
then  selling  or  distfibutini?  newspapers  upon 
the  streets  of  the  city  would  be  punishable  in 
the  same  way. 

To  render  ordinances  reasonable,  they  should 
tend  in  some  degree  to  the  accomplishment  of 
the  object  for  which  the  corporation  was  cre- 
ated and  its  powers  conferred.  The  unrea- 
sonableness of  this  ordinance  is  made  axyparent 
when  we  consider  the  penalty  which  may  be 
imposed  for  its  violation — a  fine  of  $100,  and 
costs  of  prosecution,  and,  in  default  of  pay- 
ment, imprisonment  in  the  county  jail  or  De- 
troit House  of  Correction  for  a  period  of  six 
months.  If  the  conviction  could  be  sustained, 
then  any  person  upon  any  public  street  or  alley, 
anywhere  within  the  corporate  limits  of  the 
City  of  Detroit,  giving  away  advertising^ cards, 
however  remote  the  street  or  alley  from  the 
business  centers,  could  be  convicted  and  pun- 
ished in  like  manner.  Laws  which  attempt  to 
regulate  and  restrain  our  conduct  in  matters 
of  mere  indifference,  without  any  i^>od  end 
in  view,  are  regulations  destructive  of  lib- 
erty. 

Under  our  Constitution  and  system  of  gov- 
ernment the  object  and  aim  is  to  leave  the  sub- 
ject entire  master  of  his  own  conduct,  except 
m  the  points  wherein  the  public  ^rood  requires 
some  direction  or  restraint.  What  direction 
or  restraint  is  required  for  the  public  good  in 
the  mere  act  of  giving  away  an  advertising 
card  or  hand- bill?  This  part  of  the  ordinance 
is  not  aimed  at  the  littering  up  of  the  streets, 
or  to  the  frightening  of  horses;  but  the  offense 
is  made  complete  in  itself  by  the  mere  act  of 


distributing  or  giving  away  of  these  enumerml- 
fid  articles 

In  Frazils  Case,  6  West.  Rep.  143.  63  Mich. 
896,  it  was  held  by  this  court  that  a  city  ordi- 
nance providing  tnat  "  No  person  or  persona, 
associations  or  organizations,  shall  maich,  pa- 
rade, ride  or  drive  in  or  upon  or  through  the 
public  streets  of  the  City  of  Grand  iLipids. 
with  musical  instruments,  banners,  llags, 
torches,  flambeaux,  or  while  singing  or  shout- 
ing, without  having  first  obtains  the  consent 
of  the  mayor  of  said  city,"  is  unreasonable  and 
invalid,  because  it  suppresses  what  is,  in  gen- 
eral, perfectly  lawful,  and  leaves  the  power  of 
permitting  or  restraining  processions  to  an  un- 
regulated official  discretion.  In  that  case  Chief 
Jttstiee  Campbell,  speaking  for  the  court  said: 

"  No  one  in  his  sense?  could  regard  a  penalty 
of  $500  for  such  trivial  offenses  as  most  of 
those  covered  bvthis  by-law  as  within  any 
bound  of  reason. 

Many  decisions  of  the  courts  of  other  States 
are  to  be  found  holding  bv-laws  much  less 
stringent  and  arbitraiy  in  tneir  terms  unrea- 
sonable and  invalid.  1  Dillon,  Mun.  Corp. 
§  253;  ainton  v.  Phillips,  58  111.  102;  Kip  v. 
Patersan,  26  N.  J.  L.  298;  Kartliem  Libertie» 
Comrs,  V.  Qas  Co,  12  Pa.  818;  Com,  v.  Robert- 
son, 5  Cush.  488. 

This  ordinance  not  only  does  not  come  within 
the  powers  granted  by  the  charter,  but  it  is 
also  unreasonable  and  unwarranted. 

It  follows  that  the  conviction  must  he  set  aside, 
the  proceedings  quashed,  and  defendant  dis- 
charged. 

The  other  Justices  concurred. 


DELAWARE  COURT  OP  ERRORS  AND  APPEALS. 


DOE,  d.  Spencer  HITCH  et  al„  Flffs,  in  Err,, 

V, 

Wellington  PATTEN. 
(....Housb. — ) 

Adevlseof  all  the  tracts  or  imroels of 

land  belODginK  to"  the  testator,  to  his  son,  is 
suffloient,  without  any  words  of  inheritance,  to 
pass  a  fee,  where  preooedlng  clauses  of  the  will 
have  ezpreaasly  stated  that  each  of  testator^s 
other  children  and  his  wife  should  receive  a  cer- 
tain specific  portion  of  property,  **  and  no  more,** 
thus  expressly  disinheriting  the  other  heirs;  and 
where  the  introductory  clause  of  the  will  indi- 
cates a  purpose  to  dispose  of  testator^s  entire  es- 
tate. 

(January  18, 1889.) 

ERROR  to  the  Superior  Court  of  Sussex 
County,  to  review  a  judgment  for  defend- 
ant in  an  action  of  ejectment.    Affirmed, 

Plaintiffs  claimed  title  totlie  property  in  con- 
troversy as  heirs  at  law  of  Spencer  Hitch,  Sr., 
deceased,  whose  will  was  admitted  to  probate 
February  21, 1797. 

Defendant  claimed  title  through  Spencer 
Hitch,  Jr.,  whadied  in  1878  and  who  was  a 
devisee  under  the  will  of  Spencer  Hitch,  Sr. 
The  contention  of  plaintiffs  was  that  Spencer 
Hitch,  Jr.,  took  but  a  life  estate  under  said 
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will,  while  defendant  claimed  that  he  too^  a 
fee  simple. 

The  court  below  (Comegys,  Ch,  J.),  directed 
a  verdict  for  defendant,  and  plaintiffs  took  this 
writ. 

Further  facts  appear  in  the  opinion. 

Mr.  N.  B«  Smithers.  for  plaintiffs  in  er- 
ror: 

In  order  to  pass  a  fee  by  a  devise  of  lands 
there  must  be  words  of  limitation  or  tanta- 
mount expressions  having  the  same  operative 
meaning.  No  words  will  be  suflScient  unless 
they  import  the  gift  of  an  inheritable  interest 

tt  is  not  enough  that  there  shall  be  probable 
intention  to  disinherit  the  heir,  or  that  a  lay- 
man would  say  that  such  intention  was  une- 
quivocally manifested.  It  must  be  apparent 
to  the  legal  eye. 

Although  a  testator  may  have  commenced 
his  will  with  the  declaration  of  his  purpose  to 
dispose  of  his  whole  estate,  or  may  have  given 
a  nominal  legacy  to  his  hdr,  or  may  have  de- 
clared his  intennon  wholly  to  disinherit  him, 
or  may  have  given  to  the  heir  a  prior  estate  for 
life  in  the  subject  matter,  or  there  may  be  a 
general  devise  to  one  after  an  antecedent  de- 
vise for  life  to  another,  none  of  these  circum- 
stances nor  all  concurring  in  the  same  instru- 
ment will  give  more  than  an  estate  for  the  life 
of  the  dev&ee  in  lands  devised  to  him  ivithout 
words  of  limitation. 
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Denn  ▼.  QaMn,  Cowp.  657;  Right  v.  Side- 
boiham,  Doug.  75U;  Doe  v.  Clarke,  2  Bos.  &  P. 
N.  R.  848;  ^  v.  Wright,  8  T.  R  64;  i)o«  v. 
Jifon,  8  T.  R  497;  Ooodright  v.  Barron,  11 
East,  220;  i\M»cA:  ▼.  Bishop  of  Lincoln,  8  Brod. 
&  B.  27.  7  Eng.  0.  L.  385;  Doe  v.  Tt/cAw,  8 
Barn.  &  Ad.  478,  23  Eng.  G.  L.  128;  Doe  y. 
Parratt,  8  Bam.  &  Ad.  469,  28  Eng.  G.  L.  121; 
UoydT.  Jackeon,  L.  R  2  Q.  B.  269;2  Jarman. 
5th  Am.  ed.  267;  Wright  ▼.  Denn,  28  U.  8.  10 
Wheat.  204  (6  L.  ed.  308). 

Cordry  v.  Adams,  1  Hair.  (Del.)  489,  is  clearly 
distinguishable  from  this  case,  and  besides  has 
repeatedlv  received  Judicial  condemnation. 

BceDoddv.  Doe,2Ro\iBt  7Q;Doev.  Alexander, 
2  Houst.  284;  Doe  y.  BiddU,  2  Houst.  408;  Doe 
T.  Lainpleugh,  8  Houst.  462.  See  also  Van  Der- 
tee  Y.  Van  Derzee,  80  Barb.  831,  86  N.  Y.  281; 
^ede  Y.  Thompson,  14  Scrg.  &  R.  84;  Beall  v. 
Holmis,  6  Harr.  &  J.  205. 

Messrs,  Alfred  P.  Robinson  and  Clukrles 
M.  Callen»  for  defendant  in  error: 

Technical  words  are  not  required  to  pass  a 
fee;  nor  is  it  necessary  that  the  operative  words 
be  used  in  the  devise  Itself;  but  such  an  inten- 
tion, when  clearly  gathered  from  the  whole 
will,  will  enlarge  a  general  devise  to  a  fee. 

Doe  V.  DiU,  1  Houst.  41U;  Cooky,  Holmes,  11 
Mass.  580,  581. 

In  this  will  this  intention  is  not  left  to  mere 
conjecture  as  a  case  of  voluit,  sed  non  dixit, 
but  is  to  be  clearly  gathered  from  the  words  of 
the  will  itseir.  The  introductory  clause  shows 
an  evident  intention  of  devising  the  whole  es- 
tate. 

While  it  is  true  that  this  is  not  of  itself  suffi- 
cient to  enlarge  a  subsequent  general  devise  to 
a  fee,  as  was  ruled  by  this  very  court  in  the 
case  of  Dodd  v.  Dodd,  2  Houst.  76,  it  is  also 
true  that  it  is  always  adverted  to  by  the  court 
in  ascertaining  the  intention  of  the 'testator  in 
subsequent  devisei. 

Beaeherqft  v.  Beaehcraft,  2  Vem.  690;  Tan- 
ner Y..Wise,  8  P.  Wms.  &5;  Chrayson  v.  Atkin- 
son,  1  Wils.  883;  Hogan  y.  Jackson,  Gowp.  299; 
LovaeresY.  Blight,  Id.  852;  Smith  y.  Coffin,  2 
H.  BL  U4;WilceT.Wilee,  7  Bing.  664,  20 Eng. 
0.  L.  280;  Doe  v.  Gilbert,  8  Brod.  &  B.  85,  7 
Eng.  G.  L.  859;  Knight  y.  8elby,  8  Man.  &Gr. 
91, 42  Eng.  G.  L.  57;  Butler  v.  Little,  8  Maine, 
289;  Kennon  v.  McRoberU,  1  Wash.  (Va.)  99; 
Daties  v.  MiUer,  1  GaU,  127:  WyaU  v.  8adUr, 
1  Munf.  587;  Goodrich  v.  Harding,  8  Kand. 
280;  Winchester  v.  Tilghman,  1  Harr.  <&  McH. 
452;  Clark  v.  MikeU,  8  Desaus.  168;  Doe  v. 
Barter,  7  Blackf.  489;  ChartirY.  Otis,  41  Barb. 
6V5;  Jackson  v.  Merrill,  6  Johns.  185;  Fox  v. 
Pfidps,  17  Wend.  399;  Van  Derzee  v.  Van  Der- 
tee,  86  K.  Y.  281;  8hriwr  v.  Meyer,  19  Pa.  87; 
Wood  V.  HiUs,  Id«  513;  Shinn  v.  Holmes,  25 
Pa.  142;  Walker  v.  Walker,  28  Pa.  46. 

In  addition  to  the  general  expressions  of  the 
Introductory  clause,  the  fact  that  the  testator 
mentions  and  includes  each  one  of  his  children 
and  heirs  in  his  will  and  that  he  is  careful  to 
add  to  the  bequest  to  each  of  the  others  the 
words, ''  no  more  "  shows  conclusively  that  he 
intended  to,  and  thought  he  had,  disposed  of 
his  whole  estate  and  Imd  devised  a  fee  to  Spen- 
cer, Jr. 

thrdry  v.  Adams,  1  Harr.  (Del.)  489. 

The  following  cases  directly  support  the  case 
of  Cordry  v,  Aaams: 
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Doe  Y,  Clayton,  8  East,  141 ;  Butler  v.  LitUe, 
3  Maine,  289;  Winchester  y,  Tilghman,  1  Harr. 
&  McH.  452;  Clark  v.  Mikell,  3  Dessaus.  VJS; 
Doe  V.  Barter,  7  Biackf.  488;  Cook  v.  IJolmes, 
11  Mass.  528;  Baker  y.  Bridge,  12  Pick.  27. 

The  words  *'  belonging  to  or  that  I  am  pos- 
sessed with,"  in  the  devise  to  Spencer,  Jr.,  were 
used  by  the  testator  as  expressive  not  only  of 
the  corpus,  or  subject  of  the  devise,  but  also  of 
his  interest  in  the  lands,  and  especially  when 
taken  in  connection  with  the  intention  shown 
in  the  whole  will,  are  operative  to  carry  the 
fee. 

Smith  Y.  Berry,  8  Ohio,  366;  Pitman  v. 
Stevens,  15  East,  505;  4  Kent,  Oom.  *536;  Fogg 
V.  Clark,  1  N.  H.  168;  Wilce  v.  Wilce,  7  Bing. 
664,  20  Eng.  0.  L.  280;  Shelton  v.  Alcox,  11 
Conn.  248;  Spear  v.  Hooper,  22  Pick.  144;  2 
Jarman,  Wills,  •276. 

Honston*  J.,  delivered  the  opinion  of  the 
court: 

As  the  ruling  in  this  case  in  the  court  .below 
was  made  directly  on  the  authority  of  the  case 
of  Cordry  v.  Adams,  1  Harr.  (Del.)  489,  and 
the  soundness  of  that  decision,  under  the  facts 
and  circumstances  of  the  case,  as  reported  by 
Judge  Harrington,  is  questioned  and  denied  by 
the  learned  counsel  for  the  plaintiff  in  error  in 
this  case,  I  will,  in  the  first  place,  remark  that 
no  one,  I  think,  who  has  traced  th^  current  of 
decisions  in  England  on  the  Question  of  the 
construction  of  devises  of  this  kind,  from  the 
times  of  Talbot  and  Hardwicke,  Lord  Ghan- 
cellors,  and  /^(f  Mansfield  and  Lord  Kenyon, 
Ghief  Justices,  down  to  the  commencement  of 
the  present  century,  at  least,  if  not  to  the  time 
of  that  first  reported  case  of  the  kind  in  the 
courts  of  this  btate,  in  the  year  1834,  will  either 
be  surorised  at  that  decision,  or  be  prepared 
beyona  a  reasonable  doubt  to  dissent  from  it. 

And  the  less  will  he  be  so,  I  think,  after 
reading,  in  connection  with  the  multitude  of 
decisions  to  which  I  have  before  adverted,  whftt 
L/n^  Kenyon  said  on  the  subject,  first,  in  the 
case  of  Moor  v.  Mellor,  5  T.  R  558,  that:  "  Had 
there  not  been  such  a  current  of  authorities  as 
we  find  in  the  books,  since  the  passing  of  the 
Statute  of  Wills,  on  the  construction  of  wills, 
to  '  further '  (as  it  has  been  called)  the  intention 
of  devisors,  perhaps  it  would  have  been  better 
that  the  same  strict  words  had  been  required  in . 
testamentary  dispositions  of  land  as  in  those  by 
deed;  because  then  the  language  of  passing  es- 
tates would  have  been  so  familiar  that  few 
questions  would  have  arisen  on  wills.  For  it 
has  been  often  observed  that  few  questions 
arise  on  the  construction  of  deeds,  when  com- 
pared to  those  which  daily  arise  on  wills.  But 
we  are  bound  to  consider  the  series  of  authori- 
ties on  this  subject  as  the  law  of  the  land;  and 
it  would  be  extreme! V  dangerous  now  to  remove 
those  landmarks  of  real  property,  on  which  • 
mankind  has  acted  for  such  a  length  of  time. 
In  many  of  the  cases  that  have  been  litigated, 
and  in  which  it  has  been  decided  that  the  first 
devisee  was  only  entitled  to  a  life  estate,  one 
cannot  but  suspect,  privately  speaking,  that  it 
was  the  intention  of  the  devisor  to  give  the 
absolute  property  to  the  first  taker;  and  Lord 
Mansfield  used  to  observe  that  the  common 
class  of  men  imagined  that  thev  could  devise  a 
fee  simple  by  the  same  words  that  are  sufficient 
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to  give  a  piece  of  plate.  But  the  contrary  of 
such  a  BuppositioD  nas  now  been  decided  by  so 
many  authorities  that  it  would  be  dangerous  to 
shake  tbem;  and  in  deciding  on  the  construc- 
tion of  wills  we  must  not  indulge  in  conjectures 
or  wishes,  but  determine  on 'the  words  used 
according  to  those  authorities.  Where  the 
word  'estate '  has  occurred,  that  word  has  been 
held  ex  vi  termini  to  pass  a  fee.  The  courts, 
indeed,  have  ^one  as  far  as  they  could  to  give 
the  absolute  mterest  to  the  first  devisee;  out 
there  are  certain  limits  which  they  have  put  on 
their  construction  of  wills,  and  we  must  take 
care  not  to  tisansgress  them." 

And  in  the  same  case  Grose,  J.,  said:  "In 
the  construction  of  wills  we  must  be  guided 
by  those  rules  which  we  find  established  in 
former  cases.  And  one  rule  is  clear:  that  the 
heir  at  law  is  not  to  be  disinherited,  unless  the 
devisor's  intention  to  disinherit  him  can  be 
collected  from  the  words  of  the  will.  What  is 
a  sufficient  proof  of  that  intention  is  not,  in- 
deed, accurately  defined,  as  applicable  to  every 
case  that  may  arise." 

And  again,  in  the  case  of  Doey,  Allen,  8  T. 
R.  497,  recurring  to  the  same  subject,  Lord 
Kenyon  remarked:  "It  has  been  frequently 
lamented  that  at  first,  after  the  passing  of  the 
Statute  of  Wills,  thf«  courts  did  not  require  the 
same  technical  expressions  in  a  will  to  pass  a 
real  estate  as  are  necessary  in  conveying  the 
estate  by  deed,  for  then  we  should  not  have  had 
more  cases  on  the  construction  of  wills  than  of 
deeds;  and  it  very  rarely  happens  now  that  a 
question  arises  on  the  construction  of  a  limita- 
tion in  a  deed.  There  are  certain  received 
words  that  are  well  known,  aad  have  from 
time  to  time  been  used  by  conveyancers  in 
drawing  deeds,  and  these  exclude  afl  doubt  as 
to  their  legal  meaning.  But  in  expounding 
wills  a'greater  latitude  of  construction  has  been 
fdlowed.  After  an  anxious  endeavor  to  dis- 
cover the  intention  of  a  testator,  it  frequently 
happens  that  we  can  only  conjecture  what  his 
intention  was,  and  sometimes  there  is  scarcely 
enough  to  form  even  a  conjecture.  Formerly 
Sir  J.  Bland  made  his  own  will,  and  at  the 
dose  of  it  he  said  that  he  had  disposed  of  his 
estate  in  so  clear  a  manner  that  he  thought  it 
impossible  for  any  lawyer  to  doubt  about  it. 
Tliis  will  was  afterwards  contested,  and  it 
came  before  Lard  Hardwicke,  who  said  that 
he  was  so  utterly  at  a  loss  to  conceive  what  was 
the  r^  intention  of  the  testator  that  he  wished 
be  could  find  some  ground  on  which  to  form  a 
conjecture.  So  in  the  case  of  Right  v.  Side- 
botham,  Doug.  759,  Lord  Mansfield,  whose 
mind  was  as  equal  to  the  explanation  of  diffi- 
cult points  as  that  of  any  lawyer  who  ever  sat 
in  Westminster  Hall,  admitted  the  difficulty  of 
deciding  questions  of  this  kind,  saying:  '  I 
verily  l^lieve  that  in  almost  every  case  where 
by  law  a  general  devise  of  lands  is  reduced  to 
an  estate  for  life  the  intent  of  the  testator  is 
thwarted;  for  ordinary  people  do  not  distin- 
guish between  real  and  personal  property. 
The  rule  of  law,  however,  is  established  and 
certain  that  express  words  of  limitation,  or 
words  tantamount,  are  necessary  to  pass  an  es- 
tate of  inheritance.  AU  my  estate,  or  all  my 
interest,  will  do;  but  all  my  lands  lying  in  svm 
a  place  is  not  suflTicient.  Such  words  are  con- 
sidered merely  as  descriptive  of  the  local  situa- 
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tion,  and  only  carry  an  estate  for  life.  Nor 
are  words  tenaing  to  disinherit  the  heir  at  Ikw 
sutiicient  to  prevent  his  taking,  unless  the  es> 
tate  is  given  to  somebody  else.  I  have  no  doubt 
but  the  testator's  intention  here  was  to  disin- 
herit his  heir  at  law,  as  in  the  case  of  Denn  v. 
Gcufcin,  Cowp.  657.'  And  yet  in  that  case  he 
was  not  bold  enough  to  decide  that  the  dev- 
isee took  more  than  an  estate  for  life." 

But  Lard  Eenyon  further  observes:  *'  The 
plaintilTs  counsel,  in  arguing  this  case,  antici- 
pates the  three  grounds  on  which  it  might  be 
contended  on  the  part  of  the  defendant  that  a 
fee  passed  by  this  will.  The  first  is  the  intro- 
ductory clause,  on  which  the  case  of  Ibbetson  v. 
Beekmth,  Cas.  t.  Talb.  157,  is  decisive. 

That  case  was  decided  by  a  great  lawyer^ 
Lord  Talbot,  who  thought  tLat  such  a  clause, 
accompanied  by  other  words,  in  a  will,  would 
pass  a  fee,  but  that  that  alone  was  not  sufficient 
for  that  purpose;  and  this  case  has  been  followed 
by  a  variety  of  others  to  the  same  effect;  '*  and 
In  which  he  nii^t  have  added  to  the  illustrious 
name  of  LordTvXboX  the  no  less  illustrious 
names  of  Lord  Hardwicke  and  Lord  Mansfield 
as  having  afterwards  expressly  decided  the 
same  to  be  a  sound  rule  in  ihe  construction  of 
wills  and  devises  of  real  estates  without  such 
words  of  limitation  as  are  usual  and  necessary 
in  deeds  to  convey  an  estate  of  inheritance  in 
land. 

And  thus  stood  the  adjudged  cases  on  this 

Suestion  in  England,  with  the  emphatic  in- 
orsement  by  Lord  Kenyon ;  also  that  the  case  of 
Ibbetdon  v.  Aektoith  is  decisive  upon  that  ques- 
tion, when  the  decision  was  maae  to  the  same 
effect  in  the  case  of  Cardry  v.  Adam»,  1  Harr. 
(Del)  441,  in  the  Superior  Court  of  this  SUts 
ml8d4. 

But  notwithstanding  the  number  and  rariety 
of  the  cases  on  the  construction  of  wills  re- 
ferred to  by  Lord  K]enyon,  there  are  two  well 
settled  rules  of  general  application  on  the  sub- 
ject clearly  deducible  from  them,  the  first  of 
which  is  that  the  heir  at  law  is  not  to  be  disin- 
herited except  by  express  words  in  the  will,  or 
by  necessary  implication  arising  from  them; 
and  the  second  is  that,  in  the  construction  of  a 
will,  the  intention  of  the  testator,  as  expressed 
in  it,  and  collected  from  the  whole  of  it,  must 
prevail,  provided  it  can  be  carried  into  effect 
consistently  with  the  rules  of  law  on  the  sub- 
ject; and  that,  although  a  general  devise  of 
land,  or  a  devise  of  land  without  words  of  lim- 
itation, gives  to  the  devisee  an  estate  in  it  for 
his  life  only,  if  no  intention  on  the  part  of  the 
testator  to  the  contrary  is  sufficiently  expressed 
or  indicated  in  the  devise  itself,  or  in  some 
other  part  or  parts  of  the  will,  yet,  if  in  such  a 
devise,  or  in  any  other  part  or  parts  of  the  whole 
will,  the  intention  of  tbe  testator  to  give  him  a 
larger  estate,  as  an  estate  of  inheritance  or  a  fee 
simple  estate  in  the  land,is  sufficiently  expressed 
or  indicated ,  the  devisee  will  take  by  virtue  of  it 
such  enlarged  estate  in  it  And  in  ascerfaining 
in  such  cases  if  any  such  further  intention  on 
the  part  of  the  testator  had  been  sufficiently  ex- 
pressed or  disclosed  in  any  part  of  the  will  by 
a  careful  view  and  consideration  of  the  whole 
of  it,  it  was  early  decided  in  the  courts  of  En- 

§Iand  that  among  other  parts  of  a  will  the  intro- 
uctory  clause  might  be  considered,  though 
not  sufficient  of  itself  to  enlarge  such  a  general 


1889. 


Dob,  d.  Hitch,  v.  Patten 


727 


devise;  bat  it  might  be  taken,  with  the  other 
parts  of  it,  to  show  the  meaning  which  the  tes- 
tator attached  to  such  devise,  and  to  what  ex- 
lent  he  intended  the  devisee  to  be  benefited  by  it. 

And  after  this  had  been  once  adopted,  it  soon 
became  a  settled  rule  of  construction  that,  if  the 
introductory  clause  of  the  will  contained  such 
words  as  the  following:  "And  touching  all 
such  worldly  or  temporal  estate  as  it  has  pleased 
God  to  bless  or  endue  me  with  in  this  life,  I 
give  and  dispose  of  in  the  following  manner/' 
etc. — which  were  quite  common  in  the  form  of 
wills  at  that  period— as  the  word  "estate" 
prima  facie  imported  and  included  in  its  le^l 
sense  and  meaning  all  the  legal  ri^ht  and  title 
wliich  the  testator  then  had  in  law  m  and  to  the 
land  devised,  iiexviUrminiimi^oited  an  evident 
intention  on  the  part  of  the  testator  to  devise  all 
his  right  and  title  in  it  to  the  devisee  named, 
and  not  as  bv  any  means  descriptive  of  the  eor- 
ftu  and  locality  of  the  land  merely,  but  includ- 
mg  with  that  the  legal  idea  and  conception  of 
alTthe  right  and  title  to  and  ownership  of  the 
testator  in  the  premises;  and  if,  in  addition  to 
this,  there  was  to  be  found  anywhere  else  in  the 
will  the  intention  of  the  testator  sufficiently  ex- 
pressed or  necessarily  impHed  to  disinherit  his 
heir  at  law,  the  court  considered  it  conclusive 
evidence  that  he  intended  to  give  to  the  devisee 
his  estate  in  the  land  absolutely,  and  not  for  life 
merely,  although  there  were  no  words  of  limita- 
tion whatever  expressed  in  the  devise. 

And  in  one  case,  which  had  been  several  times 
argued  before  the  Court  of  King's  Bench  in 
Ireland,  and  afterwards  was  brought  before  the 
King's  Bench  in  England,  Lord  Mansfield  and 
the  whole  court,  after  a  careful  consideration  of 
it,  and  against  the  argument  of  Buller.who  was 
then  one  of  the  counsel  in  the  case,  concluded 
to  apply  the  same  ruling  to  a  will  in  which  the 
words  employed  in  the  introductory  clause  of 
it  were,  "And  as  to  my  worldly  substance,  I 
give  and  bequeath,"  etc,  by  interpreting  the 
words  "worldly  substance"  to  mean  the  same 
in  that  case  as  the  words  "worldly  estate." 
Hogan  v.  Jaekaon,  Gowp.  299« 

But  Lcfrd  Kenyon,  as  we  have  already  seen, 
had  also  held  it  to  be  fin  established  and  certain 
rule  that  express  words  of  limitation  or  words 
tantamount  are  necessary,  even  in  a  will,  to  pass 
an  estate  of  inheritance.  He  says:  "  'AH  my 
estate/  or '  all  my  interest,'  wUl  do;  but '  all  my 
lands  lying  in  such  a  place '  is  not  sufficient. 
Such  words  are  considered  merely  as  descrip- 
tive of  the  local  situation,  and  only  carry  an 
estate  for  life.  Nor  are  words  tending  to  disin- 
herit the  heir  at  law  sufficient  to  prevent  his 
taking,  unless  the  estate  is  given  to  somebody 
else." 

Ajidy  SQcb  having  become  the  settled  rule  of 
testamentary  construction  in  regard  to  disin- 
heriting  the  heir  at  law  in  devises  of  real  estate 
to  a  stranger,  it  was  probably  suggested  to 
someone  familiar  with  it,  and  with  what  is  said 
to  have  been  the  legal  rule  in  ancient  Rome, 
that  a  father  could  not  disinherit  bis  son  with- 
out leaving  him  at  least  something  in  his  will, 
who  first  prepared  a  last  will  and  testament  in 
the  form  of  John  Cordry's  and  Spencer  Hitch's, 
which  were  evidently  drawn  from  one  and  the 
lame  original  model,  although  by  different  rural 
scriveners,  presumably  well  on  to  a  hundred 
years  ago, when  school  teachers  were  few  and 
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far  between  in  their  respective  neighborhoods; 
for  in  what  better  or  more  emphatic  and  un- 
equivocal  terms  could  a  testator  express  his  in- 
tention to  disinherit  bis  heir  at  law  in  his  will 
than  to  begin  with  the  grave  and  solemn  dec- 
laration of  his  intention  to  ^ive  and  dispose  of 
such  worldly  estate  which  it  has  pleused  God 
to  bless  him  with  in  this  life  in  the  following 
manner:  "  I  give  and  bequeath  to  my  well  be- 
loved wife,  Sophia  Hitch,  the  third  part  of  my 
estate,  after  all  my  just  debts  are  paid,  or  the 
third  of  my  estate,  and  no  more; "  and  then  to 
follow  it  thus: 

"Item.  I  give  and  bequeath  to  Sarah  Snellen 
one  hundredl  f  eet  square  of  ground  at  the  north- 
west side  of  my  house,  where  the  garden  now 
is,  and  the  bad  small  room  in  my  house,  and 
one  bed  and  bedding,  and  no  more.  Item,  I 
give  and  bequeath  unto  Anna  Hitch,  my 
daughter,  one  cow  and  calf,  one  bed  and  bed- 
ding, and  no  more.  Item.  I  give  and  bequeath 
unto  Lilly  Hitch,  my  daughter,  one  cow  and 
calf,  one  bed  and  bedding,  and  no  more.  Item, 
I  give  and  bequeath  unto  Sovereign  Hitch,  my 
son,  one  horse  and  saddle,  and  no  more.  Item. 
I  give  and  bequeath  unto  Nelly  Hitch,  my 
daughter,  one  cow  and  calf,  one  bed  and  bed- 
ding, and  no  more.  Item.  I  give  and  bequeath 
unto  William  Hitch,  my  son,  one  horse,  one  bed 
and  bedding  and  no  more.  Item.  I  give  and 
bequeath  unto  Clement  Hitch,  my  son,  one 
horse,  one  bed  and  bedding,  and  no  more. 
Item.  I  give  and  bequeath  unto  Elget  Hitch, 
my  son,  one  cow  and  calf,  one  bed  and  bedding, 
and  no  more.  Item.  I  give  and  bequeath  unto 
Polly  Hitch,  my  daughter,  one  young  horse  or 
mare,  one  bed  and  bedding,  and  no  more. 
Item.  I  give  and  bequeath  unto  Spencer  Hitch, 
my  son,  all  the  tracts  or  parcels  of  land  belong- 
ing to  me  or  that  I  am  possessed  of.  And  fur- 
ther, I  do  hereby  appoint  and  ordain  Sophia 
Hitch,  my  dear  wife,  my  whole  and  sole  exec- 
utor of  this  my  last  will  and  testament,  and 
hereby  revoking  all  former  wills,"  etc. 

I  was  about  to  inquire,  when  I  commenced 
reading  this  will,  item  by  item,  and  at  full 
length,  by  what  clearer,  stronger,  and  more  ex- 
pressive words  could  the  testator  have  declared 
his  intention  to  disinherit  or  cut  off  every  one 
of  the  oevisees  or  legatees  named  in  it,  from  his 
widow  down  to  his  son  Spencer,  from  taking 
any  more  of  his  worldly  estate  than  he  has  ex- 
pressly given  to  each  one  of  them  in  the  will, 
excepting  only  the  last  one  named  in  it,  his  son 
Spencer,  and  who  evidently  was  the  favorite 
child  and  prospedtive  heir  at  law  in  coparce- 
nary of  the  testator,  and  the  preferred  and 
special  object  of  his  bounty,  so  far  as  his  nu- 
merous children,  ten  in  all,  then  living,  were 
concerned  in  the  disposition  of  his  estate  under 
the  will,  and  to  each  of  whom,  in  marked  con- 
trast with  the  liberal  devise  to  his  son  Spencer, 
he  is  careful  to  give  and  bequeath  a  specific 
legacy  of  "  one  cow  and  calf,  one  bed  and  bed- 
ding, at  least,  "and  no  more,"  of  this  estate, 
obviously  and  necessarily  implied,  and  so  to  be 
read  and  understood, when  taken  in  conuection 
with  the  first  in  the  remarkable  series  of  brief 
and  concise  items,  in  which  he  gives  to  his  wife 
"the  third  part  of  his  estate,  after  all  his  just 
debts  were  paid,  or  the  third  part  of  his  estate, 
and  no  more,"  and  which  here  clearly  mean, 
and  cannot  possibly  have  any  other  meaning. 
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than  "DO  more,"  or  "no  other  part"  of  my 
estate. 

And  the  same  uniform  words  following  in 
quick  succestion  at  the  close  of  each  succeed- 
ing item  until  we  come  to  the  last,  to  his  son 
Spencer,  thej  must  he  understood,  of  course, 
to  have  the  same  meaning  in  all  the  succeed- 
ing items  which  they  have  in  the  first;  for  if 
this  he  not  the  correct  interpretation  of  their 
meaning,  ridiculous  and  ahsurd  as  it  would 
seem, we  would  have  to  hold  that  they  literally 
mean,  say,  for  instance,  in  the  item  Just  before 
specially  adverted  to,  no  more  "  one  cow  and 
calf,  one  bed  and  bedding,"  and  nothing  else; 
and  equally  unreasonable  and  absurd  would  be 
the  meaning  of  them  in  every  other  item  in  the 
will,  when  so  interpreted  and  read  by  me. 

The  case  of  Cordry  v.  Adams  was  decided 
about  the  time  I  commenced  reading  law,  and 
was  published  in  the  first  volume  of  Judge 
Harrington's  Reports  in  the  same  year  in  which 
I  was  admitted  to  the  Bar.  The  Judicial  bis- 
Ufty  of  the  case  and  circumstances  attending 
the  hearing  and  determination  of  it  in  the  su- 
perior court,  as  well  as  the  novelty  and  import- 
ance of  it  at  that  time  in  this  State,  attracted  a 
good  deal  of  attention  to  it  from  the  Bar 
throughout  the  State;  but  as  the  decision  was 
known  to  have  had,  after  deliberate  and  ma- 
ture consideration,  the  sanction  of  as  great  a 
lawyer  and  as  great  a  judge  as  ever  adorned 
either  the  Bar  or  the  Bench  in  this  ^tate  (I 
mean  Thomas  Clayton,  then  Chief  Justice  of 
the  Court  and  of  the  State),  I  never  heard  the 
validity  or  soundness  of  the  decision  called  in 
question  during  the  eighteen  years  I  was  in 
practice  at  the  Bar,  nor  until  after  the  case  of 
JDadd  V.  Ihe,  2  Houst.  76,  had  been  decided  in 
this  court,  at  the  June  Term,  1859,  four  years 
after  I  came  on  the  Bench. 

Now,  the  devise  in  the  will  of  John  Cordry, 
of  lands, without  words  of  limitation,  to  his  son 
William,  was  considered  and  construed  by  the 
court  to  constitute  a  devise  in  fee,  to  effect  the 
intention  of  the  testator  as  manifested  in  the  de- 
vise, and  other  parts  of  the  will  taken  in  con- 
nection with  it;  and  these  consisted  of  the  in- 
troductory clause  of  the  will,  which  was  as 
follows: 

"As  it  respects  what  God  has  been  pleased  to 
bless  me  with  in  this  life,  I  give,  devise  and  dis- 
pose of  in  the  following  manner  and  form,  viz. : 
Item,  I  give  and  bequeath  to  my  daughter 
Milly  Adams  one  shilling,  and  no  more.  Item, 
I  give  and  bequeath  to  my  son  Spencer  Cordry 
one  shilling,  and  to  have  no  more  of  my  estate. 
Item.  I  give  and  bequeath  to  my  daughter 
XJnice  Adams  one  shilling,  and  no  more.  Item. 
I  give  and  bequeath  to  my  son  Isaac  Cordry 
one  shilling,  and  to  have  no  more  of  my 
estate." 

There  was  also  an  item  in  it  giving  and  be- 
uueathing  twenty-five  acres  of  land  therein 
aescribedto  his  son  John  Cordry,  to  him  and 
his  heirs  forever.  And  also  an  item  giving aud 
bequeathing  to  his  son  William  Cordry  (which 
was  the  devise  immediately  and  direct Iv  in 
question  before  the  court  in  the  case)  *^one 
feather  bed,  one  cow  and  calf,  and  one  half 
part  of  the  residue  of  my  lands  which  I  have 
not  devistKi  or  deeded  away." 

Then  follows  this:  "  Item.  I  give  and  be- 
queath to  my  son  Elijah  Cordry  ten  acres  of 
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land  adjoining  a  tract  which  I  have  deeded  to 
him,  to  be  laid  off,  etc. ;  also  one  feather  bed, 
and  one  cow  and  calf." 

And  then  this:  "  Item.  I  give  and  bequeatl^ 
to  my  son  James  Cordry  one  half  part  of  the 
residue  of  all  my  lands  which  I  have  not  al- 
ready disposed  of  by  will  or  deed;  but  if  James 
should  die  without  issue  it  is  my  will  and  desine 
that  my  son  William  should  have  his  part,  to 
him  and  his  heirs  forever." 

'  Then  finallv  this:  "  Item,  I  give  to  my  four 
youngest  children,  Sally,  Betsv,  Nelly  and 
James  Cordi^,  all  the  residue  of  mv  personal 
property  which  is  not  before  named  or  given 
m  this  my  last  will,  to  them  and  their  ndrs 
forever." 

And  under  this  will  the  court  held  the  devise 
to  William  Cordry,  being  general  and  without 
any  words  of  limitation,  cairied  but  a  life  es- 
tate, unless  a  manifest  intent  was  apparent, 
from  the  other  parts  of  the  will,  to  give  him  a 
larger  estate;  that  the  introductory  clause, 
though  important  in  a  consideration  of  the 
whole  will,  is  not  of  itself  sutticient  to  enlarge 
the  ^neral  devise,  but  may  be  taken  in  con 
nection  with  the  other  parts  to  show  the  mean- 
ing which  the  testator  attached  to  his  devise  to 
William,  and  the  extent  to  which  he  designed 
him  to  be  benefited  by  that  devise;  but,  in- 
dependently of  the  introductory  clause,  that  it 
aippeared  from  the  will  that  the  testator  de- 
signed to  dispose  of  his  whole  estate  in  it,  and 
not  to  die  intestate  as  to  any  part  thereof;  and, 
referring  to  the  various  items  of  the  will,  which 
the^  considered  clearly  manifested  such  an  in- 
tention on  his  part,  the  court  specially  refers  to 
the  bequest  to  his  daughter  Unioe  Adams,  who 
was  the  petitioner  in  the  case,  of  "one  shilling 
and  no  more,"  as  a  conclusive  indication  thn' 
the  testator  intended  that  she  should  in  no  event 
have  anything  more  than  the  shilling  he  be- 
queathed to  her.  And  I  must  say  that  I  do 
not  think  that  the  soundness  of  this  particular 
conclusion  and  ruling  in  the  case  has  ever  been, 
or  ever  can  be,  reasonably  questioned. 

In  one  respect,  however,  the  Cordir  will 
falls  short  of  the  will  of , Spencer  Hitch  in  this 
case,  and  that  is  in  respect  to  the  introductory 
clauses  of  them,  perhaps— although  in  that  par- 
ticular the  two  wills  are  aa  much  alike  as  in 
other  respects;  for  the  introductory  dauae  in 
the  former  will  is  in  these  words:  "  As  it  re- 
spects what  Qod  has  been  pleased  to  bless  me 
with  in  this  life,  I  give,  devise  and  dispose  of 
in  the  following  manner  and  form,"  etc.;  while 
in  the  latter  it  is  in  these  words:  "Andes 
touching  such  worldly  estate  wherewith  it  has 
pleased  God  to  bless  me  in  this  life,  I  give  and 
dispose  of  in  the  following  manner,"  etc. 

Lard  Mansfield  and  his  judicial  associates  in 
his  day  would  doubtless  have  held  the  former 
to  be  tantamount  to  the  latter,  as  each  testator, 
alike  evidentlv  meant  to  say,  in  the  slightly  dif  •' 
ferent  form  of  words  used  for  gne  and  the  same 
purpose,  that  he  intended  to  dispose  of  all  his 
estate  in  the  manner  and  form  adopted  by 
him  in  his  will,  although  the  brief  and  simple 
words,  "all  my  worldly  estate,"  or  "all  my 
estate,"  would  be  more  exact  and  appropriate 
in  legal  contemplation  to  express  such  an  in- 
tention b^  a  testator  in  the  introductory  clause 
of  his  will.  • 

And  thus  stood  this  State  upon  the  question 
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on  the  authority  of  the  decUdon  in  the  reported 
case  of  Oordry  v.  AdafM^  when  the  case  in  re- 
gard to  Aaron  Dodd's  will  arose  in  the  same 
county,  some  twenty-fi^e  years  afterwards. 
It  was  in  an  action  of  ejectment,  and  on  the 
trial  of  the  case  in  the  superior  court  a  special 
verdict  was  taken  after  the  will  in  question  had 
heen  produced  and  put  in  evidence  hefore  the 
Jury,  subject  to  tibo  opinion  of  the  court  on 

Snestions  of  law  reserved  to  be  heard  before 
II  the  Judges  in  the  court  of  errors  and  ap- 
peals;  and  the  question  of  law  reserved  upon 
the  will  was  whether  general  words  in  the  in- 
troductory clause  of  a  will,  such  as,  "Touching 
all  my  worldly  things,  I  give  and  dispose  of  as 
follows,"  etc.,  whidi  occurred  in  the  will  in 
question,  will  have  the  effect  to  enlarge  a  sub- 
sequent devise  of  lands  in  it,  without  words  of 
limitation,  to  an  estate  in  fee  simple.  It  was 
heard  before  all  the  iudgps — Harrington,  Oh,\ 
Gilpin,  Oh,  J.;  Millfgan,  Woottenand  Hous- 
ton, «/</. 

Wootten,  J.t  announced  the  opinion  of  the 
court,  and  said:  "  The  devise  was  of  real  es- 
tate, without  words  of  limitation,  to  be  equallv 
divided  between  Absalom  and  Azael  Doda, 
sons  of  the  testator;  and  the  general  words  in 
the  introductory  clause  of  the  will — *  Touch- 
ing the  worldly  things  which  it  had  pleased 
Qod  to  bless  him  with,'  etc. — had  been  relied 
upon  to  enlarge  the  devise  to  a  fee;  and  the 
case  of  Cordry  v.  AdarM,  1  Harr.  (Del.)  489, 
had  been  cited  in  support  of  such  a  construc- 
tion. But  the  prescDt  was  distinguishable 
from  that  case,  inasmuch  as  the  will  of  Coixliy 
in  the  case  referred  to  oontaioed  bequests  on 
devises  to  the  other  heirs,  with  the  express  di- 
rection that  they  were  to  have  no  more  of  his 
estate,  and  on  which  the  court  rested  their  de- 
cision mainly,  if  not  entirely;  for  they  express- 
ly recognized  and  affirmed  the  general  princi- 
ple contended  for  in  this  case  oy  the  counsel 
for  the  plaintiff  below,  that  the  introductory 
clause  in  a  will,  such  as  we  have  in  the  present 
instance,  though  important  in  the  consideration 
of  the  whole  will,  is  not  of  itself  sufficient  to 
enlarge  a  general  devise— that  is,  a  devise. of 
land  without  words  of  limitation — to  a  fee; 
although  they  add,  in  that  particular  case,  that 
it  might  be  taken,  in  connection  with  the  other 
parts  of  the  will,  to  show  the  meaning^  which 
the  testator  attached  to  his  devise  to  William, 
and  the  extent  to  which  he  designed  him  to  be 
benefited  by  it,  accompanied  as  it  was  with  a 
preceding  bequest  to  his  daughter  Unice,  the 
wife  of  Adams,  who  were  the  plaintiffs  in  the 
action,  with  the  express  provision  that  she  was 
to  have  "  no  more  of  his  estate.  But  Cordry 
V.  Adams  has  never  been  considered  an  author- 
ity be^'ond  the  special  circumstances  and  rul- 
ing of  the  court  in  that  case."    Dodd  v.  Doe. 

This  decision  was  made,  without  a  dissent- 
ing opinion,  by  all  the  Judges  of  the  State, 
constituting  a  tribunal  under  a  clause  in  the 
Constitution  of  the  SState  specially  provided 
for  the  purpose  of  giving  to  any  question  of 
law  decided  by  its  unanimous  sanction  the 
weight  of  the  highest  authority  that  can  be 
given  to  a  judicial  decision  in  an^r  of  its  courts, 
and  also  oi  higher  authority  within  its  own 
limits  than  any  decision  delivered  elsewhere 
upon  a  question  of  this  kind. 

And  rigidly  restricting  and  confining  it  to 
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the  special  drcumstunces  and  ruHoff  of  the 
court,  what  does  it  dearly  and  conciuaiyely 
decide  as  abstract  rule  or  principle  of  law  ap- 
plicable in  such  a  case?  It  affirmed  in  express- 
terms  tlie  decision  of  the  court  below,  and  the 
right  of  the  plaintiff  below  to  recover  in  the 
devise  in  question,  and  that  the  devisee,  by  virt- 
ue of  it  and  the  other  parts  of  the  will  spe- 
cially mentioned  in  the  opinion,  took  an  estate 
in  fee  in  the  lands  devised;  and  expressly  dis- 
tinguished the  case,  then  directly  before  it,  of 
Dodd  V.  Doe  from  the  case  of  Cordry  v.  AdamSy 
and  particularly  affirmed  the  ruling  of  the  couxt 
below  that  it  was  so  distinguish  able,  inasmuch 
as  the  will  of  Cordry  contained  bequests  or 
devices,  which  the  Dodd  will  does  not,  to  the 
other  heirs,  with  express  direction  that  they 
were  to  have  no  more  of  his  estate,  and  on 
which  the  court  rested  their  decision  mainly, 
if  not  entirely;  and  upon  which  distinction,  I 
may  here  add,  the  court  in  bank  solely  rested  ita 
decision  in  the  case  of  Dodd  v.  The,  on  the 
Dodd  will,  as  constituting  such  a  wide  and  sub^ 
stantial  difference  between  them. 

And  the  reason  for  that  ruling  was  that  such 
bequests  or  devises  to  other  heirs  at  law  of  the 
testator,  with  an  express  direction  that  they 
were  to  have  no  more  of  his  estate,  clearly 
showed  that  the  testator  mu»t  have  intendea 
by  the  general  devise  to  give  the  devisee  all  his 
estate  in  the  land,  and  not  an  estate  for  his  life 
merely;  as  in  that  case,  upon  his  death,  every 
heir  at  law  would  take  by  descent  his  respect- 
ive share  in  it,  contrary  to  that  intention  so 
declared  by  him.  But  there  was  no  such  di 
rection  contained  in  anv  item  or  in  any  pare 
whatever  of  the  will  of  Aaron  Dodd,  the  testa 
tor  in  the  case  then  before  the  court,  while  the 
will  now  before  us,  of  Spencer  Hitch,  is  not 
only  much  stronger  in  this  and  other  respects 
than  the  will  of  Aaron  Dodd,  but  the  will  of 
John  Cordry  also;  for,  in  the  first  place,  the 
words  employed  in  the  Introductory  clause  of 
his  will  are. "  worldly  estate,"  which,  accord- 
ing to  the  well  established  legal  import  of  the 
yror^  estate  included  not  only  his  real  and  per- 
sonal property,  but  alsp  whatever  estate  in  law 
he  then  owned  in  the  former;  and,  in  the  next 
place,  every  item  in  the  wilt,  including  even 
the  first— the  devise  to  his  wife,  after  the  pay- 
ment of  all  his  Just  debts,  of  the  third  part  of 
his  estate— down  to  the  last— the  devise  to  Spen- 
cer Hitch,  his  son — terminates  with  the  express 
direction  and  no  more,  as  in  the  Cordry  wilL 
But  the  fact  that  they  are  omitted  from  the  last 
item,  containing  the  devise  to  him  of  all  the 
tracts  or  parcels  of  land  belonging  to  him  (the 
testator),  is  so  peculiar  as  not  only  to  attract  our 
attention,  but  to  Justly  entitle  it  to  particular 
weight,  when  taken  into  consideration  with  all 
the  other  items  in  the  will,  consisting  of  ten  in 
number,  and  in  which  a  devise  or  bequest, 
made  to  every  other  son  and  daughter,  together 
with  the  wife  even  of  the  testator,  is  terminat- 
ed with  the  same  uniform  and  express  direc- 
tion, in  determining  what  the  testator  meant 
by  this  marked  discrimination  in  the  disposi- 
tions of  his  will  between  his  son  Spencer  and 
every  other  one  of  his  children  and  heirs  at 
law.  In  my  Judgment  it  is  susceptible  of  but 
one  interpretation,  and  that  is  thai  lie  evidently 
intended  thereby  to  disinherit  every  one  of  them 
but  Spencer  as  to  the  lands  so  deviikii  to  him. 
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and  by  so  doing  to  dcvige  them  to  him  in  fee, 
and  not  for  his  life  only.  And  upon  the  au- 
thority of  the  similarity  in  the  circumstaDces, 
and  the  ruling  and  the  principle  or  rule  of 
construction  recognized  in  the  case  of  Dodd  v. 
Doe,  I  think  Spencer  Hitch  took  under  the  will 
of  his  father  an  estate  in  fee  in  the  lands  de- 
vised to  him.  And  accordingly  I  have  come  to 
the  conclusion  that  this  case  comes  within  the 
rule  of  construction  stated  by  me  in  the  com- 
mencement of  this  opinion:' that,  although  a 
devise  of  real  estate  without  words  of  limita- 
tion will  pvt  a  life  estate  merely,  yet,  if  the 
testator,  m  the  devise  itself,  or  in  any  part  or 
parts  of  the  will,  expressly  disinhents  the 
heir  at  law;  it  wUl  have  the  legal  effect,  by  ju- 
dicial construction,  to  enlarge  it  to  a  devise  in 
fee. 

Ab  to  the  other  cases  cited  from  our  state  re- 
ports by  the  counsel  for  the  plaintiffs,  I  must 
say  with  reference  to  the  cases  of  Doe  v.  Alex- 
ander, %  HousX.  284,  and  of  Doe-v,  Biddle,  Id. 
402,  that  whatever  conflict,  discrepancy  or  in- 
consistency may  appear  or  exist  between  them 
or  either  of  them  and  the  rulings  of  the  court 
in  the  case  of  Cardry  v.  Adams,  and  expresslv 
recognized  and  affirmed  by  the  court  in  bank 
in  the  case  of  Dodd  v.  Doe,  2  Houst  76,  I 
have  never  considered  those  cases  of  equal 
weight  and  authority  in  our  courts  with  the 
latter  case,  because  they  were  decisions  by  three 
judges  only,  in  an  Inferior  court,  and  of  course 
could  not  invalidate  or  overrule  the  decision 
in  the  last  mentioned  case  as  one  of  the  very 
highest  authority  before  this  tribunal  and 
throughout  this  State. 

And  although  the  case  of  Doe  v.  LampUugh, 
8  Houst.  461,  was  also  a  decision  by  all  the 
judges  in  bank,  the  court,  in  its  opinion,  casts 
some  rather  indefinite  taint  of  suspicion  upon 
the  decision  in  the  case  of  Dodd  v.  Doe,  as  an 
instance  in  which  the  court  had  overstepped 
the  limit  of  its  judicial  power  in  the  construc- 
tion of  such  devises;  and  yet  that  case  varies  so 
much  in  the  questionable  words  used  in  the  in- 
troductory clause  of  the  will,  and  in  the  special 
circumstances  of  it,  from  the  Cordry  will,  and 
is  withal  marked  with  such  an  unlimited 
resort  to  the  context,  scope  and  apparent  ob- 
jects of  the  will  in  question,  in  order  to  dis- 
cover from  it  that  by  a  devise  of  real  estate  to 
one  of  his  relations,  "  to  him  and  his  heirs, 
if  any  he  should  have;  but  if  he  should  die 
without  any  heir,  then  in  that  case  the  land  and 
premises  so  devised  to  him  shall  be  the  right 
and  property  of  my  grandson,  Qeorge  May,'* 
that  the  testator's  intention  was  to  give  the  nrst 
devisee  an  estate  tail  in  the  premises,  and  if  he 
died  without  issue  or  heirs  of  his  body — which 
he  did — that  the  right  and  property  in  them 
should  go  to  his  grandson,  George  May,  in 
fee;  and  although  that  case  expressly  intimates, 
as  I  have  lief  ore  observed,  that  the  court  had 
overstepped  the  limit  in  the  case  of  Cordry  v. 
Adams,  it  certainly  goes  quite  as  far  if  not  fur- 
ther, in  the  same  direction,  in  ruling  in  the 
case  of  George  Black's  will  that,  "Whether 
or  not  the  words  '  right  and  property,'  when 
applied  to  a  devised  estate,  are  sufficient  pro- 
pria vtgore,  unexplained  by  the  context  or  scope 
of  the  will,  to  pass  a  fee,  yet  if  it  is  clear  to  the 
court  from  the  context  and  general  scope  of  the 
will  that  they  were  used  by  the  testator  with  an 
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intent  to  pass  the  fee  simple,  the  court  must  so 
construe  them;"  for  I  must  say  that  I  know  of 
no  case  that  goes  any  further  m  that  direction; 
and  therefore,  instead  of  impugning  or  weak- 
ening, I  have  alwa3's  considered  it  as  sustaining 
and  afilrming,  the  rule  of  construction  laid 
down  in  Cordry  v.  Adams,  and  expressly  recog- 
nized by  all  the  Judgjes  in  Dodd  v.  Dtte;  and, 
having  been  thus  twice  rated  by  the  highest 
court  of  last  resort  in  this  State,  I  have  ever 
since  considered  the  weight  and  authority  of 
them  paramount  in  the  courts  of  this  State  to 
any  decision  elsewhere  to  the  contrary,  not 
even  excepting  a  decision  of  the  House  of 
Lords  in  England. 

Pajniter*  J.,  concurring: 

The  Statute  of  this  State  (Rev.  Code,  chap. 
84*  §  ^)  provides  that  "A  devise  of  real  estate  m 
a  will,  without  worc^  of  limitation,  shall  be 
construed  to  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the  testator 
could  lawfully  devise  in  such  real  estate,  unless 
a  contrary  intention  appear  by  the  will."  This 
statute  was  first  enacted  February  20,  1849, 
and  afterwards  re  enacted  in  the  Code  of  1852. 

The  will  of  Spencer  Hitch,  Sr.,  now  under 
consideration  in  this  case,  was  made  and  ad- 
mitted to  probate  in  1797,  long  before  this  said 
statute  was  enacted,  which  changed  the  rule  of 
English  Law  in  that  regard.  The  late  Act, 
therefore,  has  no  application  to  this  case,  and 
the  will  of  the  said  testator  must  be  construed 
according  to  the  law  in  force  prior  to  the  enact- 
ment of  said  statute.  There  being  no  Act  of 
Assembly  on  the  statute  books  of  this  State, 
prior  to  the  passage  of  said  Act,  in  conflict 
with  the  common  law  concerning  the  construc- 
tion of  devises  of  real  estate  witnout  words  of 
limitation,  the  rules  of  construction  at  common 
law  must  govern  us  in  ascertaining  the  inten- 
tion of  Spencer  Hitch,  Sr.,  as  expressed  in  his 
last  will  and  testament. 

The  rule  at  common  law,  as  laid  down  by 
Kent  and  other  text  book  writera  upon  this 
subject,  is  that  ''The  intention  of  the  testator 
is  the  first  and  great  obiect  of  inquiry;  and  to 
this  object  technical  rules  are,  to  a  certain  ex- 
tent, made  subservient.  The  intention  of  the 
testator,  to  be  collected  from  the  whole  will,  is 
to  govern,  provided  it  be  not  unlawful,  or  in- 
consistent with  the  rules  of  law.  The  control 
which  is  given  to  the  Intention  by  the  rules  of 
law  is  to  be  understood  to  apply,  not  to  the 
construction  of  words,  but  to  the  nature  of  the 
estate — ^to  such  general  regulations  in  respect 
to  the  estate  as  the  law  will  permit.  To  allow 
the  testator  to  interfere  with  the  established 
rules  of  law  would  be  to  permit  every  man  to 
make  a  law  for  himself,  and  disturb  the  metes 
and  bounds  of  property.  R  does  not  require 
the  word  Tieirs  to  convey  a  fee,  but  other  words 
denoting  an  intention  to  pass  the  whole  interest 
of  the  testator,  as  a  devi^  of  '  all  my  estate,' 
*  all  my  interest,'  'all  1  am  worth  or  6wn,"Hll 
my  right,'  'all  my  title,'  or  *  all  I  shall  die  ixm- 
sessed  of,*  and  many  other  expressions  of  the 
like  import,  will  carry  an  estate  of  inherilance, 
if  there  be  nothing  ib  other  parts  of  the  will 
to  limit  or  control  the  operation  of  the  words," 

The  learned  author  says,  further,  that  in  the 
construction  of  devises  the  intention  of  the  tes- 
tator is  admitted  to  be  the  pole  star  bj  which 
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the  courts  must  steei;  yet  that  intention  ie 
liable  to  be  very  much  controlled  by  the  appli- 
cation of  technical  rules,  and  the  superior  lorce 
of  technical  expressions.  The  question  still 
occurs  whether  the  settled  rules  of  construc- 
tion are  not  the  best  means  employed  to  dis- 
cover the  intention.  It  is  certain  that  the  law 
will  not  suffer  the  intention  to  be  defeated, 
merely  because  the  testator  has  not  clothed  his 
ideas  m  technical  language.  But  no  enlight- 
ened judge  will  disregard  a  series  of  adjudged 
cases  bearing  on  the  point,  even  as  to  the  con- 
stiliction  of  wills.  Established  rules,  and  a  hab- 
itual reverence  for  judicial  decisions,  tend  to 
avoid  the  mischiefs  of  uncertainty  in  the  dis- 
position of  property,  and  the  much  greater 
mischief  of  leaving  to  the  courts  the  exercise  of 
a  fluctuating  and  arbitrary  discretion.  The 
soundest  sages  of  the  law,  and  the  solid  dic- 
tates of  wisdom,  have  recommended  and  en- 
forced the  authority  of  settled  rules  in  all  the 
dispositions  of  property,  in  order  to  avoid  the 
ebb  and  flow  of  the  reason  and  fancy,  the  pas- 
sions and  prejudices,  of  tribunals.  When  a 
particular  expression  in  a  will  has  received  a 
definite  meaning  by  express  adjudications, 
that  meaning  ought  to  be  adhered  to,  for  the 
sake  of  uniformity  and  of  security  in  the  dis- 
position of  landed  property.  The  generally 
accepted  doctrine  is  that  an  expression  usea 
by  the  devisor  denoting  only  a  description  of 
the  estate,  without  the  use  of  words  of  limita- 
tion, passes  only  a  life  estate  to  the  devisee; 
but  if  the  words  used  by  the  testator  denote 
the  quantity  of  interest  which  he  possesses, 
then  a  fee  passes. 

In  this  case,  Spencer  Hitch,  8r.,  after  men- 
tioninj^  in  the  introductory  clause  that,  "  As 
touchmg  such  worldly  estate  warwiih  it  hath 
pleased  Qod  to  bless  me  with  in  this  life,  I 
disix)se  of  in  the  following  manner,"  gives  and 
bequeaths  in  ten  items  to  each  of  his  children 
and  heirs  at  law,  not  including  Spencer  Hitch, 
Jr.,  certain  legacies  and  properties  therein  men- 
tioned, and  saying  at  the  end  of  each  item, 
"and  no  more."  He  then,  in  the  eleventh 
and  last  item  of  his  said  will,  uses  the  follow- 
ing language:  *'I  give  and  bequeath  unto 
Speqcer  Hitch,  my  son,  all  the  tracts  or  parcels 
of  land  belonging  to  or  that  I  am  posesed 
with.  And  further,  I  do  hereby  appoint  and 
ordain  Sophia  Hitch,  my  daier  Wife,  mv  hole 
and  Sole  Executor,  of  this  my  last  will  and 
testament,  and  hereby  revoking  all  former 
wills." 

The  question  before  us  is  whether  Spencer 
Hitch,  Jr.,  mentioned  in  the  said  eleventh  and 
last  item  of  said  will,  took  a  life  estate  or  an 
estate  in  fee  simple  under  and  by  virtue  of  the 
said  last  will  and  testament  of  Spencer  Hitch, 
Sr«2  deceased.  •  That  the  great  object  of  inqui- 
ry in  the  construction  of  a  will  is  to  ascertain 
the  intention  of  the  testator,  that  such  intention 
must  be  ascertained  from  the  language  of  the 
whole  will,  and,  when  so  ascertained,  that  the 
intention  of  the  testator,  if  legal,  must  prevail 
—are  general  principles  of  law  so  clearly  estab- 
lished that  it  seems  almost  unnecessary  to  cite 
authorities  in  their  support. 

The  principles  are  laid  down  by  Kent,  Barr, 
Jarman,  Kobcrts,  Hawkins,  and  other  e]emen^ 
ary  writers  upon  this  subject,  while  the  same 
principles  are  applied  in  numerous  adjudicated 
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cases,  both  in  the  American  and  English  re- 
ports. But  such  intention  must  be  ascertained 
from  the  language  of  the  testator.  To  jump 
to  the  conclusion  that  a  testator  meant  to  devise 
a  fee  when  he  did  not  express  such  an  intention 
would  not  be  justified  by  any  established  rule 
of  law  as  to  the  construction  of  wills.  The  in- 
tention of  a  testator  must  not  be  left  to  mere 
conjecture,  nor  ought  a  devise  without  words 
of  limitation  to  be  construed  a  fee  on  the  ground 
of  Doluit,  9ed  nan  diccit.  Such  intention  must 
be^athered  from  the  language  of  the  whole 
will.  The  testator  must  express  by  some  meana 
his  intention;  not  necessarily  in  technical  words, 
not  necessarily  by  saying  "his  heirs,"  not  nec- 
essai  ily  in  the  perspicuous  language  of  the  legal 
expert,  or  with  the  polished  expression  of  liter- 
ary cultivation;  but  he  must  nevertheless  so 
express  himself  that  his  intentions  may  be  as- 
certained from  the  language  used  in  the  wilL 
In  some  forms  he*  must  say  as  well  as  wish. 

It  has  been  decided  in  this  State,  in  the  case 
of  Dodd  V.  Doe,  2  Houst.  76,  that  *'A  general 
devise  in  the  introductory  clause  of  a  will,  in- 
dicating a  purpose  on  the  part  of  the  testator 
to  dispose  of  all  his.  estate  by  the  will,  cannot 
enlarge  a  subsequent  and  particular  devise  of 
land  without  words  of  limitation  to  a  fee." 
But  the  court  in  this  case,  while  deciding  that 
such  words  in  the  introductory  clause  were  not 
sufficient  of  themselves  and  alone  to  enlarge 
the  estate  into  a  fee,  did  not  deny  the  principle 
as  laid  down  in  Ocrdry  v.  AdamM^  1  Harr.  (Del.) 
441,  that  the  Introductory  clause  was  important 
in  a  consideration  of  the  whole  will,  and  may 
be  taken,  in  connection  with  the  other  parts,  to 
show  the  meaning  which  the  testator  attached 
to  bis  devise  to  the  devisee,  and  the  extent  to 
which  he  designed  him  to  be  benefited  by  that 
devise.  The  same  principle  is  recognized  in 
the  cases  of  WiUe  v.  mice,  7  Bing.  664, 20  Eng. 
C.  L.  280;  Knight  v.  BeJby,  8  Man.  &  0.  92,  ^ 
Eng.  C.  L.  57;  Jackson  v.  Merrill,  6  Johns.  185; 
and  in  many  other  cases  decided  both  in  this 
country  ana  in  England. 

The  words  used  by  the  testator  in  this  case 
in  the  introductory  clause  are:  "And  as  touch- 
ing such  worldly  estate  warwith  it  hath  pleased 
Qod  to  bless  me  with  in  this  life,  I  give  and 
dispose  of  in  the  following  manner."  His  use 
of  the  words  "such  worldly  estate,"  etc.,  if 
they  had  been  used  in  the  item  of  devise  itself » 
would  go  far  towards  indicating  his  intention 
to  pass  nis  whole  interest  in  the  property,  which 
wa^  a  fee.  But  in  the  introductory  clause 
alone,  without  anything  expressed  in  the  will 
showing  such  intention,  those  words  are  not 
sufficient  for  that  purpose.  It  becomes  neces- 
sary, therefore,  to  examine  the  words  of  the 
will  in  connection  with  the  language  of  the  in- 
troductory clause.  As  we  have  seen,  he  men- 
tions and  includes  each  one  of  his  children  and 
heirs  in  his  will,  and  adds  to  the  bequest  of 
each  one  the  words  "no  more,"  until  be  men- 
tions Spencer  Hitch,  Jr. ,  to  whom  he  devises 
the  lands  in  question,  without  words  of  limita- 
tion. 

The  will  of  John  Cordry,  in  the  case  of 
Gordry  v.  Adams,  was  very  similar  in  many  re- 
soects  to  the  will  now  under  consideration. 
The  introductory  clause  said:  "As  it  respects 
what  God  has  been  pleased  to  bless  me  with  in 
this  life,  I  give,  devise  and  dispose  of  in  the 
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followiDff  manner  and  form."    He  then  be- 

aueaths  legacies,  etc.,  adding  to  each  sometimes 
iie  words,  ''no  more/'  and  aeain  the  words, 
"no  more  of  my  estate."  He  devised  the  lands 
in  question  in  that  case  to  the' devisee,  without 
words  of  limitation.  Jvdge  Harrington,  in  an- 
nouncing the  opinion  of  the  court,  after  speak- 
ing of  the  introductory  clause,  to  which  we 
have  already  referred,  said:  "Independently  of 
the  introductory  clause,  it  does  appear  from 
the  will  that  the  testator  designed  to  part  with 
his  whole  estate,  and  not  to  die  intestate  as  to 
any  part  thereof;  for  he  notices  all  of  his  chil- 
dren, even  those  to  whom,  having  probably 
been  advanced  by  him  to  the  extent  of  their 
equal  share,  he  liequeathed  a  shilling,  and  'no 
more;'  recognizes  certain  conveyances  by  deed 
which  he  had  already  made  part  of  his  prop- 
erty; and,  after  some  devises  of  land,  he  gives 
to  William  one  half  part  of  the  residue  of  all 
his  lands  which  he  had  not  already  disposed  of 
by  will  or  de^.  Bis  personal  property  he  in 
like  manner  parcels  out,  and  in  a  very  compre- 
hensive residuary  bequest  disposes  of  all  'the 
residue  of  his  property  which  is  not  before 
named  or  given  in  that,  his  last  wilt,'  to  his 
four  youngest  children.  It  is  impossible  to 
suppose,  from  this  view  of  the  will,  that  the 
testator  did  not  design  to  dispose  of  all  his  prop- 
erty, and  he  expressly  declares  his  intention  to 
do  so  in  the  introductory  clause,  'As  it  respects 
what  God  has  been  pleased  to  bless  me  with  in 
this  life,  I  ^'ve,  devise  and  dispose  of,' "  etc 

The  will  m  the  case  of  Oonoway  v.  Piper^  8 
Harr.  (Del.)  488,  contained  a  devise  to  Isaac  and 
John  Short,  without  words  of  limitation,  and 
afterwards  a  residuary  clause,  "that  after  all 
the  legacies  are  paid,  that  the  remainder  of  my 
estate  should  be  equally  divided  between  Isaac 
and  Leonard  and  John  and  Nancy,  to  them  and 
their  heirs."  The  failure  to  use  words  of  limit- 
ation in  the  devise  to  Isaac  and  John  Short, 
and  the  use  of  such  words  in  the  residuary 
clause,  showed  that  the  testator  omitted  them 
intentionally,  while  the  making  of  the  residu- 
ary clause  was  of  itself  proof  that  he  desired 
the  reversion  to  go  to  his  residuary  devisees. 
This  case  is  therefore  not  necessarily  in  conflict 
with  Oordry  v.  Adam$.  The  same  questions 
did  not  arise. 

In  the  case  of  Dodd  v.  Doe,  2  Houst.  76,  the 
Introductory  clause  had  been  relied  upon  to  en- 
large the  fee.  The  court  decided  that  the 
words,  **touching  the  worldly  things  which  it 
had  pleased  God  to  bless  him  with,^'  in  the  in- 
troductory clause,  would  not  of  itself  enlarge 
the  devise  to  a  fee.  But  though  the  Judge  m 
announcing  the  opinion  of  the  court  said  that 
the  case  of  **Cordry  v.  AdafM  has  never  been 
considered  an  authority  beyond  the  special  cir- 
cumstances and  ruling  of  the  court  in  that  case," 
he  thereby  recognized  the  case  as  authority,  as 
far  as  such  circumstances  and  rulings  were  con- 
cerned, while  he  throughout  the  opinion  distin- 
guished the  one  from  the  other,  "inasmuch  as 
tne  will  of  Cordry  contained  bequests  on  devises 
to  the  other  heirs,  with  the  express  direction 
that  they  were  to  have  no  more  of  his  estate, 
and  on  which  the  court  rested  their  decision 
mainly,  if  not  entirely;  for  they  expressly  recog- 
nized and  affirmed  the  general  principle  con- 
tended for  in  this  case  .  .  .  that  the  introduc- 
tory clause  in  a  will  such  as  we  have  in  the 
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present  instance,  though  important  in  the  oon- 
sideration  of  the  whole  will,  is  not  of  itself 
sufficient  to  en1arj3;e  a  general  devise — that  is,  a 
devise  of  land  without  words  of  limitation — 
to  a  fee;  although  they  add,  in  that  particular 
case,  that  it  might  be  taken,  in  connection  witli 
the  other  parts  of  the  will,  to  show  the  mean- 
Im;  which  the  testator  attached  to  his  devise  to 
William,  and  the  extent  to  which  he  designed 
him  to  be  benefited  by  it,  accompanied  as  it 
was  with  a  preceding  bequest  to  his  daughter 
Unice,  the  wife  of  .^^ms,  who  were  the  plaint> 
iJSs  in  the  action,  with  the  express  provision 
that  she  was  to  have  'no  more'  of  his  estate." 

The  case  of  Doe  v.  Alexander,  2  Houst.  234, 
as  reported,  is  seemingly  in  conflict  with  Cordry 
V.  Adams,    But,  upon  examining  the  probated 
will  of  Hezekiah  Morris,  which  was  the  will 
under  consideration  in  tiiat  case,  the  testator 
did  not  use  words  of  the  same  signification  in 
the  introductory  clause  as  did  the  testator  in  the 
will  considered  in  the  case  of  Cordry  v.  Adanu, 
or  as  did  Spencer  Hitch  in  the  will  now  under 
consideration.    Hezeldah  Morris,  in  the  intro- 
ductory clause  of  his  will,  says:  "As  touching 
such  worldly  goods  as  it  bath  pleased  God  to 
bless  me  with,  I  give  and  dispose  of  in  the  fol- 
lowing manner,  viz."    This  language  docs  not 
show  the  same  intent  upon  the  part  of  the  tes- 
tator as  the  words,  "what  God  hSas  been  pleased 
to  bless  me  with  in  this  life,"  used  by  the  tes- 
tator in  the  case  of  Cordry  v.  Adams,  or  the 
words,  "as  touching  such  worldly  estate  war- 
with  it  hath  pleased  God  to  bless  me  with  in 
this  life,"  used  by  Spencer  Hitch,  Sr.,  in  the 
will    now   under   consideration.     The   word 
"goods,"  used  by  Moms,  would  only  imply 
personalty;  or  at  any  rate  it  does  not  carry  with 
it  as  strong  a  signification  of  the  entire  estate 
as  do  the  words  m  the  introductory  clause  of 
the  will  of  John  Cordry,  or  Spencer  Hitch,  Sr. 
This  language  in  the  introductory  clause  of  the 
will  of  Morris  does  not  appear  with  the  charge 
of  the  court;  but  the  will,  with  the  introductory 
clause,  was  before  the  court,  when  Oftitf  Jus- 
tice Gilpin  charged  the  jury  "that  the  court 
could  not  discover  any  suchmtention  sufficientr 
ly  apparent  and  certain  in  the  whole  body  of 
it,  when  taken  together,  to  control  the  legal 
signification  and  construction  of  the  immediate 
item  in  question,  and  which  must  prevail  ia 
the  absence  of  any  words  of  inheritance,  or  lim- 
itation, or  other  technical  and  legal  expressions 
necessary  to  create  and  confer  a  title  by  devise 
in  fee  simple."    In  the  construction  of  the  will 
of  Morris,  with  the  said  introductory  clause, 
the  court  had  nothing  to  enable   it  to  con- 
strue the  devise  to  Ck)nslantine  T.  Morris  a  fee 
simple  except  the  preceding  items  in  the  will, 
in  which  Morris  had  bequeathed  a  pecuniary 
legacy  to  each  of  his  heirs  at  law  except  Con- 
stantine,  concluding  and  terminating  the  item 
or  clause  of  bequest  to  each,  respectively,  with 
the  following  words:  "To  have  the  aforesaid 
legacy,  and  no  more  of  mj  estate."    This  the 
court  decided  to  be  insufficient,  of  itself,  to  ex- 
press the  intention  of  the  testator  in  favor  of  a 
fee  in  the  subsequent  devise  of  real  estate  with- 
out words  of  limitation. 

The  case  of  Doe  v.  Alexander  docs  not  over- 
rule the  case  of  Oordry  v.  Adams  in  express 
terms,  and  is  not  really  in  conflict  vritb  it  when 
the  two  cases  are  analyzed,  because  the  deds- 
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foD  in  Cordry  t.  Adams  was  based  upon  the 
words  "do  more"  and  "no  more  of  my  es- 
tate.** at  the  end  of  the  bequests  preceding  the 
dcYise  of  real  estate,  in  conneclion  with  the 
words,  "as  it  respects  what  €k)d  has  been 
pleased  to  bless  me  with  in  this  life,"  in  the 
luiroductory  clause  of  the  will,  while  in  the 
case  of  Dae  V.  Alexander  the  introductory 
clause  was  not  in  the  same  words  or  of  the 
same  signification. 

In  examininft  and  analyzing  the  different 
Delaware  decisions  we  therefore  find  one  case 
—Dodd  Y.  Doe,  2  Houst,  7&— dedding  that  a 
general  devise  in  the  introductory  clause  of  a 
will  indicating  a  purpose  on  the  part  of  the  tes- 
tator to  dispose  of  all  his  estate  by  the  will 
cannot  of  itself  enlarge  a  general  devise — that 
is,  a  devise  of  lands  without  words  of  limita- 
tion— to  a  fee.  We  find  another  case— Z>oe  v. 
Alexander^  Id«  234 — which  virtually  decides 
that  when  a  testator  bequeaths  several  legacies 
to  his  children,  accfompanying  the  bequest  to 
each  with  the  concluding  woras,  "  and  to  have 
no  more  of  my  estate,"  such  words  are  not  suf- 
ficient, of  themselves,  to  construe  a  subsequent 
item  of  a  will  devising  real  estate  without 
words  of  limifation  as  intending  a  fee  simple. 

Still  another  case — Cordry  v,  Adame — de- 
cides that  when  the  introductory  clause  says,  *' As 
it  respects  what  God  has  been  pleased  to  bless  me 
with  m  this  life,  I  five  and  devise  and  dispose  of 
as  follows,"  and  tne  bodv  of  the  will  contains 
bequests  and  devises  to  bis  other  children,  ac- 
companied with  the  words  at  the  end  of  each 
bequest  of  "  and  no  more,"  or  "  no  more  of  my 
estate,"  then  upon  a  construction  of  the  whole 
will,  including  the  introductory  clause,  a  devise 
in  a  subsequent  item  to  another  devisee  with- 
out words  of  limitation  shall  be  considered  a 
fee  to  effect  the  interest  of  the  testator. 

The  case  of  Doe  v.  BiddU,  2  HousL  408,  and 
the  case  of  Doe  v.  LampUugh,  8  Houst.  461, 
cited  by  the  plaintiiZs,  do  not  decide  the  ques- 
tion as  to  the  construction  of  language  similar 
to  the  language  employed  by  the  testator  in 
this  case  in  connection  with  the  introductory 
clause  in  the  will  before  us. 

In  Doe  V.  Lamjjleugh,  speaking  of  a  hypo- 
thetical case,  the  court  incidentally  mentioned 
Cordry  v.  Adame  as  overstepping  the  limit;  but 
such  was  a  mere  i^  dixit,  and  not  really  a  de- 
cision of  the  question  then  before  the  court 

I  can  therefore  find  no  case  in  the  Delaware 
Reports  where  the  kmguage  was  similar  to  the 
will  in  the  case  of  Cordry  v.  Adame,  and  where 
the  courts  have  absolutely  overruled  said  de- 
cision in  express  language,  or  have  decided  a 
case  similar  to  it  in  all  respects  in  conflict  with 
■aid  decision.  The  principles  then  decided 
■eem  to  be  supported  by  both  English  and  Am- 
erican authonties,  notable  among  which  are 
the  cases  of  Doe  v.  Clayton,  S  £ast»  141;  Chok 
▼.  ffolma,  11  Mass.  (KSB;  Baker  v.  Bridge,  13 
Pick.  27. 

In  view,  therefore,  of  the  case  of  CMtry  v. 
Adatne  having  stood  so  long  in  our  reports  as 
an  antboritj  upon  the  Questions  then  decided 
without  beinff  overrulea  in  express  terms,  and 
supported,  as  It  is,  by  both  English  and  Amer- 
ican authorities,  I  ao  not  deem  it  proper  to 
tuestion  it  as  an  authoritative  decision  in  this 
Ute  St  this  time.  The  will  of  Spencer  Hitch 
is  very  similar  to  that  of  Cordiy.    He  bequeaths 
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legacies  to  all  of  his  children,  not  indudinff  . 
Spencer  Hitch,  accompanying  each  item  with 
the  words,  "  and  no  more,"  and  says  in  the  in- 
troductory clause:  "  Tuching  such  worldly  es- 
tate wherewith  it  has  pleased  Gk>d  to  bless  me 
with  in  this  life,  I  give  and  dispose  of  in  the 
follo^ng  manner. '° 

Upon  a  consideration  of  all  the  language  in 
the  whole  will,  and  regarding  the  word  '*  es- 
tate," used  in  the  introductory  clause,  in  con- 
nection with  the  entire  will,  as  even  stronger 
than  the  term  used  in  the  will  of  John  Cordry, 
I  am  of  the  opinion  that,  according  to  ,the  ay-* 
thorities  we  have  had  before  us,  we  ara  per- 
fectly justified  in  construinji^  the  intentions  of 
Spencer  Hitch,  Sr.,  to  de«rise  an  estate  in  fee 
to  his  son,  Spencer  Hitch,  Jr.,  in  the  item 
where  he  devises  all  the  tracts  and  parcels  of 
land  belonging  to  or  that  he  is  possessed  with. 
The  last  mentioned  item  might  not  be  sufllcient, 
alone,  to  Justify  such  a  construction;  but  ac- 
cording to  the  authorities  cited,  upon  a  con- 
sideration of  the  whole  will,  and  upon  referring 
to  the  introductory  clause,  in  connection  with 
his  other  expressions,  I  am  of  opinion  that  it 
does  not  strain  either  the  English  or  American 
lules  to  give  the  devise  such  a  construction. 

Under   these   circumstances,  therefore,  ^ 
Judgment  below  ought  to  be  affirmed, 

Saulsbnry*  C%.,  dissenting: 

I  dissent  from  the  opinions  of  the  majority 
of  the  court  just  read.  I  have  been  familiar 
with  the  provisions  of  the  will  of  Spencer 
Hitch  for  more  than  thirty  vears.  I  have  never 
had  a  doubt  in  respect  to  the  proper  interpreta- 
tion of  that  will.  The  sole  question  for  our  de- 
cision in  this  case  is.  What  estate  did  Spencer 
Hitch  take  under  the  will  of  I  lis  fatlicr,  dated 
the  5th  dav  of  February,  1787 — whether  an  es 
tate  for  life,  or  in  fee?  If  the  former,  then  the 
Judgment  of  the  court  below  is  to  be  reversed; 
if  the  latter,  it  is  to  be  affirmed.  The  last  item  of 
the  will  of  Spencer  Hitch,  the  father,  and  under 
which  Spencer  Hitch,  the  son,  took  whatever 
estate  he  did  take— the  spelling  being  corrected 
—is  as  follows:  "  I  give  ana  bequeath  unto 
Spencer  Hitch,  my  son,  all  the  tracts  or  par- 
cels of  land  belonging  to  or  that  I  am  possessed 
with."  This  is  the  whole  of  this  item  of  the 
will  which  has  relation  to  the  devise  to  the  son. 

Where  there  are  no  words  of  limitation  to  a 
devise,  the  general  rule  of  law  as  it  existed  in 
this  State  at  the  date  of  the  will  of  Spencer 
Hitch  was  that  the  devisee  takes  an  estate  for 
life  only,  unless  from  the  language  there  used^ 
or  from  other  parts  of  the  will,  there  is  a  plain 
intention  to  give  a  larger  estate.  It  matters 
not,  in  determining  the  meaning  of  the  will  of 
Spencer  Hitch,  that  more  than  flfl^  yean  after  . 
his  death,  and  after  the  rights  and  interests  of 
his  devisees  were  fixed,  and  the  quantity  and 
quality  of  their  estates  determined  by  the  pro- 
visions of  his  wiU,  that  the  general  rule  in  re- 
spect to  the  interpretation  of  wills  was  modi- 
fied or  changed  by  an  Act  of  Assembly  of  this 
State,  so  as  to  give  to  a  devisee  of  lands  a  fee 
Uierein,  unless  it  should  appear  by  the  will  that 
a  less  estate  was  intended  to  be  given.  This 
modification  or  change  can  have  relation  only 
to  wills  made  subsequently  to  the  date  of  the 
Act  of  Assembly  making  them,  and  not  to  wills 
made  prior  thereto.    There  are  no  words  of 
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,  tbe  devise  of  tfae  tether  (o  the  son— lliat  is, 
frnm  ^peDcer  Hitch,  St.,  to  Spencer  Hitch, 
Jr.— nblch  admit  of  passiD?  a  greater  Inierest 
than  an  esrate  for  life.  And  it  a  greiiter  inter- 
est tfaao  for  lite  did  pass  by  the  will  of  tbe 
fatber  to  tbe  aon,  i[  vaa  because  by  consider- 
ing Ibe  whole  will,  or  apecially  some  partinu- 
lar  pan  tbeieof,  lie  tntention  of  the  lesCator 
that  such  larger  pstate  should  pass  to  tbe  sod 
can  be  sufficiently  gathered  or  ascertained. 
Now,  there  are  eleven  items  in  the  will  of 
Bpencer  Hitch,  the  teaiatnr,  tbe  eleventh  of 
which  js  the  tlem  containing  Ibe  devise  to 
Bpencer  Hitch,  the  son.  It  was  not  contended 
In  Ibe  nruumenl,  and  cannot  be  succcBsfuHT 
coDtpnded.  that  tbe  flrat  ten  items  of  the  will, 
or  cither  of  them,  considered  separately,  can 
have  the  efTect  of  enlarging  the  devise  con- 
tained in  tbe  eleventh  llem  to  tbe  son  from  a 
devise  for  life  to  a  devise  in  fee.  It  was  con- 
tended, however,  bv  the  counsel  tor  the  defend- 
ants below  and  defendants  in  error,  that  the 
intention  of  tbe  leatalor  to  pass  such  larger  es- 
tate to  the  son  might  be  ascertained  and  should 
be  determined  by  considering  the  will  of  the 
testator  as  an  entirely,  and  give  an  effect  to 
each  of  its  provisions  relatively,  each  to  the 
other:  and  tniich  ntre^B  was  laid  upon  that  part 
of  the  introductory  clause  of  the  will  which 
recited  that,  "As  touchtngsuch  worldly  estate 
wherewith  it  has  pleased  Qod  to  bleis  me  with 


in  this  life,  I  give  and  dispose  of  in  tbe  follow- 
ing manner." 

"Tbe  most  (bat  can  be  said,"  says  Jiufoa 
Story,  delivering  the  opinion  of  the  court  Id  ma 
case  of  Wriglit  v.  Denn,  23  U.  8.  10  WTicat. 
238  [a  L.  ed.  808],  and  so  say  the  authorities 
generally,  "  Is  that,  where  the  words  of  tbe 
devise  admit  of  passing  a  greater  intereat  than 
for  life,  courts  wiQ  lay  hold  of  the  introductory 
clause  to  aaslst  them  lo  ascertaining  the  tnteo- 
tion." 

Does  tbe  devise  by  the  fatber  ta  the  soo, 
contained  in  the  eleventh  item  of  bis  will,  ad- 
mit of  passing  a  greater  interest  than  for  llfeT 
If  it  does,  I  will  gladly  lay  "  bold  of  the  In- 
troduclor^  clause  lo  assist  us  in  ascertaining 
tbe  intention;"  otberwine  I  am  precluded  from 
sodolog,  I  cannot  find  a  Bufflclent  warrant  in 
the  words  of  this  will  of  Spencer  Hitch,  the 
testator  lo  pass  the  fee  to  Spencer  Hitch,  bis 
son.  The  testator  may  have  intended  it,  and 
protnblydid,  assaid  by  ./iii^t  Story  in  the  case 
ot  Dvight  V.  Denn;  but  intention  canootheei- 
tracted  from  bis  words  with  reasonable  certain- 
ty; and  I  have  do  right  lo  indulge  myself  Id 
mere  private  conjectures,  for  the  Taw  does  not 
decide  upon  conjectures,  but  upon  plain,  rea- 
sonable and  certain  expressions  ot  IntentloB 
found  on  the  face  of  the  wilL  The  Judgment 
below  should  be  reversed. 


NEW  YORK  COURT  OF  APPEALS. 

Vary  T.    CONST AKT  tt  al.,  as  Executors,       tloa  where  tbe  mortffase  la  taken  for  the  nir- 
fip     Hftnlt  render  of  a  prior  moitcaKO  and  aocnied  Intereat 
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l^An  attoni«y  «ri>o  Ium  done  »  l^ive 
■mfnliit  of  hnrtnn—  foraoifentln  Investliw 
money  upon  mortcas^s,  wblob  assreffate  t&OlA- 
mo  or  more,  aud  who  baalnhlaoffloe,  InaplgeoD- 
hole  appropriated  to  latlsfled  mortsajrea,  an  un- 
reoorded  murt^a^  In  favor  ot  auch  client,  taken 
eleven  montin  before.  vUl  not  be  held.  In  tlM 
absence  of  bd/ evldenoe  upon  that  point,  toluva 
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tu-incipal  nlike  indu<lci>  and  applies  Ui  the  poafllve 
infomiat'cin  or  linowled»fe  obtained  or  pceseesed  by 
an  agent  In  tins  traneaiTlon,  and  to  actu  '  -     -   - 


Coal  UlQ.  Co.  V. 
iiLne. 
Modoe  to  tm  agent  of  fraud  lo  tbe  teleeae  ot  a 

Srlor  mortfrafe  la  noHoeto  Iba  principal.   Onnneo- 
cut  Geo.  iTlna.  Oo.  v.  Buninfite,  UTj.  ed.  708. 
Notloe.  of  a  prior  tnoumbiknce.  ubh  aaeot  tano- 
tlce  to  the  pilodpaL    Aator  v.  Walla,  It  U.  a  4 
Wheat.  4N  ML.  edTma). 

Didir  fl^  ap«nt  to  tmport  fenowMgt  to  princ^Ml, 
nie  principle  of  law  is  that  It  la  Ibe  aaeafs  6utr 
to  oommuntcate  to  bis  tnlnclpal  tbe  knowlodsa 
which  he  baa  reenectinB  tbe  aubject  matter  ot 
nefroUatlon,  and  thanresumptlou  la  that  be  will 
perform  that  duty  ~"         "  ~  ■    ■ 
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Irlls,  TS  U.  8. 


<rirhi>hng  l«(>n  ni 
I.  S3  Fed.  IIP)..  U4. 


S  Sew  B;.„.  — ,. 

When  It  fa  not  tbe  atrcDt^  doty  to  oi 
his  knowledKetobisprluaipal— aawhe 

acquired  confidentially  aa  attorney—the  rrlndpulli 
nni  bound  ^7  It,  The  Dlatilled  8pinia,TB  n.&  U 
Witll.  8M  (9)  t.  ed.  lari. 

wbere  an  officer  or  agentof  a  private  oorpoiM- 
tlon  or  Jolnt-stnob  company  sells  and  onnreys  land 
to  It,  hla  knowledfce  ot  an  ontBIandlng  equity  does 

I   not  obarge  tbe  company  with  notice.   Fruokel  v. 

I    Hudson.^  Ala.  158. 


o  Hi  a  dour,  Uiut  the  opening  of  the  door   t 
2  U  n.  A- 


UONBTANT  *.  UNIVEKsnT  OV  llOCHKSTKB, 


for  Bnother  oUent 
Dotloa  of  Uie  prior  moRgaoe. 
a.  To  bold  ft  prlnelpal  cJuu^e»ble  with 
~    '  fp  which  nla  tseat  has  obtained  on  a 


knowiedM  which  fila  tseat  has 
^or  oooulOQ  In  «n  indepflndent 


totbAmind  of  the  «ceiit  U  the  verr  timeof  (he 
tranMoUoD  in  4ue«tton. 
I  TrwiiBuriiil  innnillnrTfiifl"""'' — '— "■ — 
A  prior  mortsaEe,  but  faoneMlf  believed  that  It 
bad  been  aattstled,  althongh  mfrtaken  upon  that 
point,  tbeprinolpal  tor  whom  hetakea  asubeo- 
qoent  mortgace  *1II  »ot  be  obanraabls  with 
knowledc«  «f  ttie  former  one  br  reason  of  the 


1.  TIM  bwrd«B  ofproofto  ihow  that  an  a^nt, 
In  a  toanaactlOD  for  bit  priDCdtH],  had  in  mind 
knowledge  sained  br  bin  on  a  former  onoaslon 
"  adUtereat  tniDta<itlon.l«  upon  the  pattj 
....  . ii  with  notJoe  by 


t  ba  bcOd 


naaOD  of  nioh  knowledge. 
■.Wbcthcr   »  Mortgmoee 
clukrMaM«  irltb  nonce 

oraded  mOTtgagsin  thepogaeralonof  blgattanier 
In  the  transaotloii,  who  li  also  the  attomej  of  the 
prior  mortgagee,  and  wboae  duties  to  hl«  cllenle 
an  tbeMf ore  ooollictlng,  guar*. 

(OrayaiUI  AndTMcn,  J  J..  dinmU 

aatmarr  U,  uea) 


,  t  of  tbe  Spedal  Term  Id  favor  . . 

ptaintllb  In  an  acllon  brought  to  foreclose  a 
mortgage.    Baermi. 

Tbu  suit  was  broiiKlit  to  foreclom  a  mort- 
ga^  for  te.000,  made  bv  Elizabeth  Heebea 
and  ber  busband,  to  plaintiffs'  testator  on 
FebruuT  IT,  1888,  covering  pmnlaes  oo  Lex- 
ington Avenae  in  tbe  Cl^  of  New  York  Join- 
ing tbe  UnlTerBi^  of  Rochester  as  a  mbeequeot 
InmmbranceT. 

The  University  anawered  that  on  Janoary  10, 


1684,  the  Meehens  mortgaged  Ibe  premlRes  to 
It  for  $9,000;  tliat  CD  January  11  its  monzaga 
was  recorded;  that  plalntlffa'  testator  liad  no- 
tice of  it;  thnt  it  baa  foreclosed  Its  mortf^ai^ 
and  become  the  ))urcbaBor  of  the  property,  and 
alleiced  that  until  tbe  cnmmeDcement  of  tbU 
action  it  bad  no  notice  of  plaintiffs'  mortgage, 
and  tbat  it  was  not  recorded. 

It  appeared  at  tbe  trial  tbat  John  H.  Bean 
acted  as  atiomey  for  both  Constant  and  tbe 
University  at  tbe  times  when  their  respective 
mortgages  were  esecuted,  and  tbat  iLe  Con- 
Btant  moricage  ivas  left  in  his  poesession  in- 
stead of  being  recorded,  and  found  among  bla 
TB  by  bis  assignee  for  beneSi  of  creditors. 

„_  also  appear^  tbat  tbe  University  beld 
mortsages  arainst  properly  of  tbe  Ucefaena 
nhicb  were  aisebarged  about  tbe  time  of  tbe 
execution  of  the  moTt^§re  of  January,  1P84, 
wbirb  discbaree  was  alleged  to  constitute  the 
consideration  for  that  mortgage. 

Further  facts  appear  in  the  opinion  of  tho 

Mr,  H»rtln  W.  Cooke,  for  appellant: 

Tbe  UniverBlly  for  the  morieaKe  In  question 
relinquished  the  security  whicb  it  held  by  it> 
$0,000  mDrlgBgetirstllen,onl07tb  Street  Sucb 
relioauisblng  of  previous  security  has  always 
been  neld  a  valuable  consideration. 

ffoorfv.  Ohapin,  18N.  T.  509;  Oiryv.  Whit4, 
63  N.  T.  188;  PickettY.  Barron.  20  Barb.  600; 
WOtter  V.  Van  ateenberph,  46  Barb.  211. 

Knowledge  lu  Dean,  occupying  the  relation 
to  all  parlies  Interested,  which  he  must  have 
occupied,  could  not  bind  either  party  in  favor 
of  tbe  other.  Mr.  Constant  and  the  University 
of  Rochester  stand  here,  from  a  legal  point  oF 
view,  In  tbe  same  relation  to  each  other  as  If 
Dean  bad  been  a  stranger  to  itoib  parlies.  If 
Dean  were  really  the  borrower  from  both  mort- 
gagees, ihe  lien  of  tbe  University  would  be  the 
prior  one. 

Bopt  F.  Int.  Co.  V.  Oambrdeng,  8  Tbomp.  & 
0.  406.  1  Hun,  i98.  See  also  rdb  v.  Slack- 
mar,  64  N.  T.  646. 


^m 


Kbw  York  Court  of  Apfkaia 
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When  two  principals  have  opposing  inter- 
«8tfl,  but  have  a  common  assent,  there  fi  in  re- 
ality a  conflict  of  duty  on  the  part  of  the  a<2:ent. 
There  can  therefore  be  no  presumption  either 
-WAV,  and  the  cmestion  of  notice  depends  upon 
"Whether  he  did,  in  fact,  communicate  the  in- 
formsition. 

Bank  of  PittOnirgh  v.  Whitehead,  10  Watto, 
397.  86  Am.  Dec.  186. 

Agents  cannot  act  so  as  to  bind  their  prin- 
cipals where  they  have,  or  represent,  interests 
4id  verse  to  the  principals. 

Wasftel  ▼.  Heardon,  11  Ark.  705,  54  Am. 
Dec.  245.  See  Herman  v.  Martineau,  1  Wis. 
151,  60  Am.  Dec.  868;  Loeb  v.  Herman,  18 
Jones  &  8.  886;  Marie  v.  Qarris^m,  18  Abb.  N. 
C.  210;  Brueey.  Davenport,  86  Barb.  849;  Mor- 
rison V.  OgdenslmTo  d  L.  C,  E.  Co,  52  Barb. 
178;  National  L,  Ins.  Go,  v.  Minch,  58  N.  Y. 
144;  N,  T,  Cent.  Ins.  Co.  v.  Nat.  Protection 
Ins.  Co.  14  N.  Y.  85,  91;  Claflin  v.  Farmers  d 
C.  Bank,  25  N.  Y.  298;  Howard  Ins.  Co.  v. 
Halsey,  8  N.  Y.  271. 

Mr.  John  E«  Parsons,  for  respondents: 

The  omission  by  Dean  to  record  Mr.  Con- 
fitant's  mort^^e  gave  no  priority  to  the  mort- 
gage of  the  University. 

The  existence  of  mr.  Constant's  unrecorded 
mortgage  bore  materially  upon  the  title  of  the 
property  mortgaged  to  the  University.  Knowl- 
edge or  notice  to  Dean,  which  appertained  to 
his  employment  was  notice  to  the  Univer- 
«ity. 

Story,  Agency,  g  140;  The  Distilled  SpiriU, 
78  U.  5.  11  Wall.  856  (20  L.  ed.  167). 


u  J.f  delivered  the  opinion  of  the 
<x)urt: 

In  taking  the  mortgage  of  January,  1884, 
we  think  the  University  occupied  the  position 
of  mortgagee  for  a  valuable  consideration.  It 
surrender^  a  prior  mortgage,  with  the  accrued 
interest  thereon,  and  took  the  mortgage  in  ques- 
tion. 

If  the  University  be  not  chargeable  with  no- 
tice of  the  prior  mortgage  to  Constant,  which 


was  unrecorded,  then  its  own  mortgage  is  the 
prior  lien  as  between  the  Cwo. 

The  first  important  question  arising  is.  Did 
Dean,  who  acted  in  the  transaction  as  the  at- 
torney and  agent  for  the  University  at  the  time 
of  the  execution  of  the  mortgage  to  the  Uni- 
versity, have  knowledge  of  the  existence  of  the 
prior  mortgage  to  Constant,  exocuted  in  Feb- 
ruary, 1883,  and  which  he  Uien  took  as  agent 
for  Constant?  In  other  words,  is  there  anj 
proof  that  he,  in  January,  1884,  had  that  fact 
present  in  his  nind  and  recollection,  so  that  it 
can  be  said  from  the  evidence  that  he  then  had 
knowledge  of  its  existence  as  an  unpaid,  out- 
standing obligation? 

The  transaction,  out  of  which  the  mortmj^ 
to  the  University  arose,  occurred  eleven  months 
subsequent  to  the  transaction  out  of  which  the 
mortgage  in  suit  arose;  and  the  former  mort- 
gage was  neither  a  part  of  the  same  transaction 
as  the  latter,  nor  had  it  the  least  oonnectioa 
therewith. 

Under  the  law,  as  decided  by  the  older  cases 
in  England,  such  fact  would  have  been  an  ab- 
solute defense  to  the  claim  that  there  was  any 
constructive  notice  to  the  defendant  arising  out 
of  notice  to  its  agent,  because  such  notice  was 
in  another  and  entirely  separate  transaction. 

In  Warrick  v.  Warrick,  decided  by  Lord 
Chaneelhr  Hardwicke  in  1745  (8  Atk.  291. 2U\ 
that  able  Judge  assumed  it  as  unquestioned 
law  that  notice  to  the  agent,  in  order  to  bind 
his  principal  by  constructive  notice,  should 
be  in  the  same  transaction.  He  said  "This 
rule  ought  to  be  adhered  to,  otherwise  it 
would  make  purchaser's  and  mortgagee's  titles 
depend  altogether  on  the  memory  of  their 
counsellors  and  agents,  and  oblige  them  to  ap- 
ply to  persons  otless  eminence  as  counsel,  as 
not  being  so  likely  to  have  notice  of  former 
transactions." 

Cases  were  continually  arising  subsequent  to 
that  case  wherein  the  principle  was  assumed  as 
the  law  of  England,  although  the  cases  did 
not,  in  their  facts,  absolutely  oill  for  a  decision 
on  that  point. 


See  also  Graham  v.  Stark,  8  Ben.  680:  Sartwell  v. 
Korth«4New  Bn^.  Kep.  54, 144  Mass.  188. 

Oonstruetive  notice. 

No  paitioiilar  form  of  noHoe  of  sale  of  real  prop- 
«rbr  under  deed  of  trust  is  prescribed  by  law;  It  Is 
siimclenf.  if  the  description  of  the  land  is  reason- 
ably certain,  so  as  to  inform  the  public  of  the  prop- 
erty to  be  sold.  Newman  v.  Jackson,  26  U.  8.  12 
Wheat.  670  (6  L.  ed.  782). 

Where,  upon  the  face  of  the  title  papers,  the 

Srohaser  has  full  means  of  acquiring  complete 
owledffe  of  the  title,  he  will  be  deemed  to  have 
•oonstructive  notice  thereof.    Oliver  v.  Piatt,  44  U. 
8. 8  How.  888  (11 L.  ed»  622). 
Purchasers  are  not  protected,  but  are  considered 

f purchasers  with  notice,  if  they.close  their  eyes  to 
acts  which  are  open  to  investigation  by  the  exer- 
cise of  that  reasonable  dlligeuce  which  the  law 
imposes.  Brush  v.  Ware,  4D  u.  8.  16  Pet.  08  (10  L. 
ed.  672). 

When  it  is  soufirht  to  afFect  a  purchaser  with  oon- 
structive notice,  the  question  is  not  whether  he  had 
the  means  of  obtaining,  and  might  by  prudent  cau- 
tion have  obtained,  the  knowledge  in  question,  but 
whether  not  obtaining  it  was  an  act  of  gross  or 
culpable  negligence.  Wilson  >.  Wall,  78  U.  &  0 
WaU.  88  as  L.  ed.  727). 

Possession  of  ^and  as  noties, 

.Possession  and  cultivation  of  land  is  constructive 
notice  of  rights  in  land.  Horliach  v.  Potter  (18  L. 
ed.  80):  Bowman  v.  Wathen,  42  U.  S.  1  How.  189  (11 
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L.  ed.  97);  Landes  v.  JSrant,  6111. 8. 10  How.  818  (18 
L.  ed.  449);  Lea  v.  Polk  Co.  Copper  Co.  (B  U.  S.  21 
How.  408  ae  L.  ed.  206);  Hughes  v.  IT.  a  71  U.  S.  4 
Wall.  288  as  L.  ed.  808);  Graham  v.  Nesmith,  24  8. 
C  286:  Mayo  v.  Leggett,  96  N.  C.  287. 

The  doctrine  of  constructive  notice  from  posses 
sfon  is  applied  as  a  shield  to  protect  equitable 
rights,  and  not  for  the  benefit  of  one  who  fi  with- 
out equity.    Gill  v.  Hardin.  48  Ark.  400. 

Where  possesBion  is  relied  on  as  giving  oonstruct- 
ive notice,  it  must  be  open,  and  sufficiently  dittinet 
and  unequivocal  to  put  the  purchaser  on  his  guard. 
Townsend  v.  Little,100  U.  &  604  (27  L.  ed.  1012). 

Where  the  facts  are  sufficient  to  put  a  purchaser 
on  inquiry,  he  can  be  charged  only  with  knowledge 
of  the  facts  which  he  might  have  learned  by  in- 
quiry. Indiana  &  I.  G.  B.  Co.  v.  Spcague,  litt  U.  & 
7W(AL.ed.664). 

Notteetomortoaoss, 

A  mortsagee  with  notice  of  the  fraudulent  dis- 
charge of  a  prior  morteage  is  not  a  bona  )I(|0  pur- 
chaser. Connectiout  Cfen.  L.  Ins.  Go.  v.  Bomsane, 
24L.ed.707. 

Ae  to  the  mere  holder  of  a  subsequent  mortgage 
the  record  of  a  prior  mortgage  is  sufficient  notice 
of  its  existence,  and  of  the  ngfats  of  the  assignee 
thereof,  although  the  assignment  of  the  prior 
mortgage  be  not  recorded.  Campbell  v.  Vedder,  8 
Keves  178. 

If  a  purchaser  has  constructive  notice  of  the  a»- 
slgnment,  he  could  not  be  a  **bonaJide  purchawr" 
of  the  mortgage  assigned.  Ounpbeli  v«  Yedder,  1 
Abb.  App.  Doc.  801. 
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Bat  in  Jfauniford  t.  Scott,  1  Turn.  A  K, 
ZtA,  upon  an  appeal  from  a  decision  of  the  vice 
ebancellor.  Lard  Chanedlor  Eldon  said  that  the 
▼ice  chancellor  i)rooeeded  upon  the  notion  that 
notice  to  a  man  in  one  transaction  is  not  to  be 
taken  as  notice  to  him  in  another  transaction. 
TheliOi-d  Chancellor  continued:  "In  that  view 
of  the  case  it  might  fail  to  be  considered  whether 
one  transaction  might  not  follow  so  close  upon 
the  other  as  to  render  it  impossible  to  give  a 
man  credit  for  having  forgotten  it." 

He  further  said  that  he  would  be  unwilling 
to  po  so  far  as  to  say  that  if  an  attorney  has 
notice  of  a  transaction  in  the  morning  he  shall 
be  held  in  a  court  of  equity  to  have  forgotten 
it  in  the  evening;  that  it  must,  in  all  cases,  de^ 
pend  upon  the  Circumstances. 

In  ffargreavea  v.  BothweU.  1  Keen,  164,  Lord 
Langdale,  Master  of  the  Rolls,  held  that  where 
one  transaction  is  closely  followed  by  and  con- 
nected with  another,  or  where  it  is  dear  that  a 
previous  transaction  was  present  to  the  mind 
of  the  solicitor  when  engaged  in  another 
transaction,  there  is  no  ground  for  a  distinction 
by  which  the  lule  that  notice  to  the  solicitor  is 
notice  to  the  client  should  be  restricted  to  the 
tame  transaction. 

In  Nixon  v.  Hamilton,  2  Dm.  &  W.  864, 
decided  in  18%,  Lord  Chancellor  Plunkett  ad- 
verted to  the  rule  as  to  the  necessity  of  notice 
in  the  same  transaction,  and  stated  if  it  were 
notice  acquired  in  the  same  transaction,  nec- 
essarily the  principal  was  to  be  charired  with 
the  knowledge  of  the  agent;  but  if  it  were 
notice  receiv^  by  him  in  another  transaction 
then  such  notice  was  not  to  affect  the  principal, 
unless  he  actually  had  the  knowleage  at  the 
time  of  tlic  second  transaction.  Sec  also  tlie 
cose  of  DresMT  v.  Nonioood,  decided  in  the  Court 
of  Exchequer  Chamber  and  reported  in  17  C. 
B.  N.  a  466. 

This  modification  of  the  old  English  rule  is 
recognized  in  the  comparatively  late  case  of  The 
IHsHUed  8piriU,  78  (J.  B.  11  Wall.  856  [  20  L.  ed. 
167].  Mr,  Justice  Bradl^  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United 
States  stated  that  the  doctrine  in  England 
seems  to  be  established  that  if  the  agent  at  the 
time  of  effecting  a  purchase  has  knowledge  of 
any  prior  lien,  trust  or  fraud  affecting  the 
property*  no  matter  when  he  acquired  such 
knowledge,  his  principal  is  affected  thereby. 
If  he  acQuire  the  knowledge  when  he  effecta 
the  purcnase  no  question  can  arise  as  to  his 
having  it  at  that  time.  If  he  acquired  it  pre- 
vious to  the  purchase,  the  presumption  that  he 
still  retains  it  and  has  it  present  to  his  mind 
will  depend  upon  facts  and  other  circumstances. 
Clear  and  satisfactory  proof  that  it  was  so 
present  seems  to  be  the  only  restriction  re- 

Soircd  by  the  English  Rule  as  now  understood, 
/nd  the  learned  Justice  states  that  the  rule  as 
finally  settled  by  the  English  Courts  is,  in  his 
indgment,  the  true  one,  and  is  deduced  from  the 
best  consideration  of  the  reasons  on  which  it  is 
founded.  In  this  opinion  the  whole  court 
concurred. 

Story  in  his  work  on  Agency  (8  l^)t  says: 
"But  unless  notice  of  the  facts  come  to  the 
agent,  while  he  is  concerned  for  the  principal, 
and  in  the  course  of  the  very  transaction,  or  so 
near  before  it  that  the  agent  must  be  presumed 
to  recollect  it,  it  is  not  notice  thereof  to  the 
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principal  For  otherwise  the  agent  might  baTo 
foriirotten  it,  and  then  the  principal  would  be 
affected  by  his  want  of  memory  at  the  time  of 
undertaking  the  agency.  Notice,  therefore,  to 
the  agent  before  the  agency  is  beguu»  (*r  after 
it  has  terminated,  will  not  ordinarily  affect  the 
principal." 

In  Bank  of  the  United  States  v.  Dane,  2  Hill, 
451,  it  was  held  that  the  principal  is  deemed  to 
have  notice  of  whatever  is  communicated  to 
his  agent  while  acting  as  such  in  a  transaction 
to  which  the  communication  relatea  And  it 
was  held  io  that  case  that  notice  to  a  bank 
director,  or  knowl^ge  obtained  b^  him  while 
not  engaged  officially  in  the  business  of  the 
bank,-  would  be  inoperative  as  notice  to,  the 
bank. 

In  ffolden  y.  New  York  d  Brie  Bank,  73  N. 
T.  286,  the  rule  was  explained,  and  it  was 
therein  held  that  where  an  agency  was,  in  its 
nature,  contiouous.and  made  up  of  a  long  series 
of  transactions  of  the  same  eeueral  character, 
the  knowledge  acquired  by  the  agent  in  one  or 
more  of  the  transactions  is  to  be  charged  as  the 
knowledge  of  the  priocipal,  and  will  affect  the 
principal  in  any  other  transaction  in  which 
the  agent  as  such  is  engaged,  and  in  which  the 
knowledge  is  material  In  that  case  it  wiU  be 
seen,  upon  reading  the  very  able  opinion  of 
Folger,  Ch,  J,,  that  there  was  no  Question  as 
to  the  knowledge  of  the  agent  of  the  various 
facts,  and  the  only  question  raised  was  whether 
it  should  be  imputea  to  his  various  principals 
in  the  transactions. 

In  Oragie  v.  Hadleff,  09  N.  T.  181,  the  doc- 
trine that  the  knowledge  of  the  agent  should 
come  to  him  in  the  identical  transaction  was 
alluded  to,  and  it  wa.s  held  that  it  was  not  nco- 
cvsiiry  in  all  cases  that  the  notice  should  be 
thus  given,  and  that  notice  to  an  agent  of  a 
bank  intrusted  with  the  management  of  its 
business  was  notice  to  the  corporation  in  trana- 
actions  conducted  by  such  agent  acting  for  the 
corporation  in  the  scope  of  his  authority, 
whether  the  knowledge  of  the  airent  was  ac- 
quired in  the  course  or  a  particular  dealing  or 
on  some  prior  occasion.  See  also  Welsh  y. 
German  American  Bank,  78  N.  T.  424;  Atlat^ 
tie  State  Rank  v.  Savery,  82  N.  Y.  291. 

From  all  these  various  cases  it  will  be  seen 
that  the  farthest  that  has  been  uone  in  the  way 
of  holding  a  principal  charfi;eable  with  knowl- 
edge of  facts  communicatecT to  his  agent,  where 
the  notice  was  not  received  or  the  Knowledge 
obtained  in  the  very  transaction  in  question, 
has  been  to  hold  the  principal  chargeable  upon 
clear  proof  that  the  knowle<lge  which  the  agent 
once  had,  and  which  he  had  obtained  in  an- 
other transaction  at  another  time  and  for  an- 
other principal,  was  present  to  his  mind  at  the 
yery  time  of  the  transaction  in  question. 
Upon  a  careful  reyiew  of  the  testimony  in  this 
case  we  have  been  unable  to  find  any  such 
proof.  It  is  true  the  learned  trial  Judge  finds 
that  oonteroporaneously  with  the  execution  of 
the  mortgage  to  the  University,  Dean  caused 
to  be  made  a  statement,  upon  the  baslB  that  the 
amount  was  to  be  loaned  to  the  mortgagors, 
and.  that  out  of  the  money  coming  to  them  as  a 
consideration  for  the  mortgage  to  the  Univer- 
sity, the  amount  of  the  bond  and  mortgage  to 
the  plaintiff's  decedent,  with  interest,  was  to 
be  paid  and  that  mortgage  was  to  be  satisfied. 
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Aud  be  further  found  that  tbe  UuiveriBity, 
through  Dean,  had  notice  of  the  mortage  of 
the  plaintiff's  decedent  in  connection  with,  and 
as  part  of,  any  proposed  transaction,  by  which 
there  was  to  be  loaned  to  the  mortgagor  the 
amount  of  the  bond  and  mortgage  to  the  Uni- 
versity. What  is  meant  by  the  word  "contem- 
goraneously,"  as  used  in  this  finding,  is  per- 
aps  not  absolutely  clear.  If  it  meant  that  the 
statement  mentioned  was  procured  to  be  made 
by  Dean  as  a  part  of,  and  coincident  with,  the 
execution  of  the  mortgage  to  the  University,  it 
is  not,  as  we  think,  based  upon  auj  evidence. 
There  is  no  proof  whatever  in  this  case  that 
Dean  procured  this  statement  to  be  made  by 
anyboav;  and  Dean  himself  says  that  a  state- 
ment of  this  nature  would,  by  the  course  of 
practice  in  his  office,  have  come  to  him  (made 
Dy  some  one  in  his  office)  tbe  day  after  the  loan 
was  closed.  He  does  not  pretend  to  recollect 
this  particular  statement,  nor  is  there  any  evi- 
dence that  he  procured  it  to  be  made.  Bis  tes- 
timonv  shows  that  he  bad  no  special  recoUec- 
tion  of  the  things  which  took  place  upon  the 
occasion  of  the  execution  of  the  bond  and  mort- 
gage to  the  University,  further  than  appeared 
by  bis  books  and  other  memoranda,  then  made 
by  others;  and  he  does  not  pretend  to  say  that 
this  particular  statement  was  presented  to  him, 
or  that  he  had  the  least  knowledge  of  its  ex- 
istence, or  of  the  facts  thereift  stated,  until  the 
day  after  the  closing  of  the  transaction  and  the 
execution  of  the  mortgage  to  the  University. 

This  is  every  particle  of  evidence  that  there  is 
npon  which  a  finding  could  be  based,  such  as 
the  learnt^  judge  made,  of  knowledge  or  no- 
tice, on  the  part  of  Dean,  of  the  existence  of  the 
Constant  mortgage,  at  the  time  of  the  transac- 
tion with  the  ifniversiiy,  and  the  execution  of 
the  mortgage  to  it. 

The  other  facts  in  the  case,  uncontradicted, 
are  ihat  for  some  vears  prior  to  January,  1884, 
Dean  and  the  plaintifl's  decedent  were  acting 
together,  and  tliat  the  plaintiff's  decedent  was 
weekly  and  even  almost  daily  in  the  habit  of 
Investing  large  amounts  of  money  upon  mort 
gai^es  of  this  nature,  and  that  the  dealings  of 
plaintiff's  decedent  in  these  various  building 
mortgages,  through  Dean's  office,  had  amouLt- 
ed  at  the  time  of  the  moi  teaire  to  the  University, 
in  the  aggregate  to  $3,000,000,  if  not  more; 
that  the  mortgages  were  of  all  sizes,  from 
$6,000  up  to  $40,000.  It  also  a ppears  that  this 
very  mortgage  in  suit,  wor  found,  after  the  exe- 
cution of  the  University  mortgage,  in  a  pigeon- 
hole, in  which  salisfiea  mortgages  were  kept, 
and  was  found  by  the  assignee  of  Dean  after 
the  assignment  was  made. 

There  is  no  proof  in  the  case  showing  that 
Dean  made  any  pretense  of  remembering  at  the 
time  of  the  execution  of  the  mortgage  to  the 
University  that,  eleven  months  before,  he  had 
taken  a  mortgage  on  the  same  property  for  tbe 
plaintiff's  decedent,  which  was  not  recordfti. 
Takinj^  into  consideration  the  enormous  amount 
of  busiD'*ss  done  by  Dean  for  Constant,  of  this 
same  general  nature,  and  the  length  of  time 
that  elapsed  since  the  taking  of  the  Constant 
mortgnge  by  him,  and  the  fiict  that  it  was  never 
taken  from  the  office  by  the  mortgagee,  and 
that  it  remained  there  and  was  found  in  a 
pigeon-hole  appropriated  to  satisfied  mortgnres, 
ami  that  on  the  veiy  statement  in  question, 
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upon  whidi  the  learned  tudge  evidently  based 
his  finding,  it  is  alluded  to  as  satined— «U 
these  facts  would  tend  to  show  very  stron^y 
that  Dean  had  no  recollection  whatever  of  the 
existence  of  the  Constant  mortgage,  as  an  exist- 
ing lien  at  the  time  be  took  the  mort^^^e  to  the 
University. 

But  the  burden  is  upon  the  plaintiff  to  prove, 
clearly  and  be\  ond  question,  that  he  did,  and 
it  is  not  upon  the  defendant  to  show  that  he  did 
not,  have  such  recollection.  And  we  think 
that  there  is  a  total  lack  of  evidence  in  the  case 
which  would  sustain  the  finding  that  D^n  had 
the  least  recollection  on  the  subject  at  the  time 
of  the  execution  of  the  University  mortgage. 

Under  such  circumstances  we  tnink  it  impos- 
sible to  impute  notice  to  the  University,  or 
knowledge  In  regard  to  a  fact  which  is  not 
proved  to  have  beien  possessed  by  its  agent.  If 
such  knowledge  did  not  exist  in  Dean  at  tlie  time 
of  his  taking  tiie  mortgage  to  the  Univemity, 
then  the  latter  is  a  Sona  Jide  mortgagee  for 
value,  and  its  mortgage  should  be  regarded 
as  a  prior  lien  to  that  S  the  unrecorded  mort- 

Sage  of  Constant,  which  is  prior  in  point  of 
ate. 

The  plaintiff  is  bound  to  show  bjy  dear  and 
satisfactory  evidence  that  when  this  mortgage 
to  the  University  was  taken  by  Dean,  he  then 
had  knowledge,  and  the  fact  was  then  present 
to  his  mind,  not  only  that  he  had  taken  a  mortr 
gage  to  Constant  eleven  months  prior  thereto 
on  the  same  premises,  which  had  not  been  re- 
corded, but  that  such  mortgage  was  an  existing 
and  valid  lien  upon  the  premises,  which  had 
not  been  in  any  manner  satisfied.  If  he  recol- 
lected that  there  had  been  such  a  mortgage  but 
honestly  believed  that  it  was  or  had  been  satis- 
fied, then,  although  mistaken  upon  that  point, 
the  University  could  not  be  charged  with  knowl- 
edge of  the  existence  of  such  mortga^ 

Quite  a  strong  reason  for  not  imputing 
knowledge  to  the  agent  in  this  case,  unless  upon 
evidence  clear  anil  satisfactory,  is  that  if  he  had 
such  knowledge  and  thus  knowingly  took  an 
utterly  worthless  security  for  his  principal,  he 
acted  in  the  most  improper  and  dishonest  man- 
ner, and  willfully  caused  a  loss  to  his  princi- 
pal, of  substantially  the  whole  amount  of  the 
money  represented  by  the  mortgage  which  he 
took  as  a  second  hen.  While  this  consideration 
is  not  controlling  if  the  evidence  justified  the  as- 
sumption, it  is  yet  of  considerable  weight,  and 
adds  to  the  propriety  of  the  rule  requirin|^  clear 
proof  of  such  knowledge  at  the  very  tune  of 
taking  the  mortgage  to  the  University. 

One  other  question  has  been  argued  before 
us  which  has  been  the  subject  of  a  good  deal 
of  thought.  It  is  this :  assuming  that  Dean 
had  knowledge  of  the  existence  of  the  Constant 
mortgage  at  the  time  of  the  exv'cution  of  the 
mortgage  to  the  University,  is  his  knowledge 
to  be  imputed  to  the  University,  considering 
the  position  Dean  occupied  to  both  mortgagees? 

While  acting  as  tbe  agent  of  Constant  in  tak- 
ing the  mortgage  in  question  as  security  for  the 
funds  which  he  was  investing  for  him,  it  was 
the  duty  of  Dean  to  see  that  the  moneys  were 
safely  and  securelv  invested.  The  value  of  the 
property  in  quesiion  was  between  $1 1,000  and 
$12,000;  it  was  obviously  the  duty  of  Dean  to 
see  to  it  that  themortgatze  which  he  took  upon 
such  pioperly  as  a  security  for  a  loan  of  $6,000 
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for  CoDstant  should  be  a  first  lien  tbereon.    See 
Whitney  y.  MarUne,  88  N.  T.  535. 

In  oraer  to  become  such  first  lien,  it  was  the 
doty  of  Dean  to  see  to  it  that  the  Constant 
mortgage  was  first  recorded.  In  January, 
1884,  when  acting  as  agent  for  the  Uniyersity 
to  inyest  its  moneys,  be  owed  the  same  duty  to 
the  Uniyersity  that  he  did  to  Constant;  and  it 
was  his  business  to  see  to  it  that  the  security 
which  be  took  was  a  safe  and  secure  one. 
Keitber  mortgage  was  safe  or  secure  if  it  were 
A  lien  subseouent  to  the  other  upon  this  prop- 
erty. This  auty  he  continued  to  owe  to  Con- 
stant at  the  time  he  took  the  mortgage  to  the 
Uniyersity. 

At  the  time  of  the  execution  of  the  latter 
mortgage,  therefore,  he  owed  conflictinff  duties 
to  Constant  and  to  the  Uniyersity,  the  duty  in 
each  case  being  to  make  the  mortgage  to  each 
principal  a  first  lien  on  the  property.  Owing 
these  conflicting  duties  to  two  different  princi- 
pals, in  two  separate  transactions,  can  it  be 
properly  said  that  any  knowledge  coming  to 
him  in  the  course  of  either  transaction  should 
be  imputed  to  his  prindpal?  Can  any  agent 
occupying  such  a  position  oind  either  principal 
by  constructive  notice,  where  confessedly  that 
is  all  the  notice  that  each  principal  had?  It 
has  been  stated  that  in  such  a  case  where  an 
agent  thus  owes  conflicting  duties,  the  security 
which  is  taken  or  the  act  which  is  performed 
by  the  agent  may  be  repudiated  by  his  princi- 
pal, when  he  becomes  aware  of  the  position 
occnpied  by  such  agent  Story»  Agen<7, 
8  210. 

The  reason  for  this  rule  i^  that  the  principal 
has  the  right  to  the  best  efforts  of  his  agent  in 
the  transaction  of  the  business  connect^  with 
his  u;ency,  and  where  the  agent  owes  conflict- 
ing duties  he  cannot  give  that  which  the  prin- 
dpal has  the  right  to  demand^  and  whidi  he 
has  impliedly  contracted  to  giye. 

Ought  the  Uniyersity  to  l^  diarged  with  no- 
floe  of  the  existence  of  this  prior  mortgage 
when  it  was  the  duty  of  its  agent  to  procure 
for  it  a  first  lien,  while  at  the  same  time  in  his 
capadty  as  agent  for  Constant  it  was  equdly 
his  duty  to  give  to  him  the  prior  lien?  Whida 
prindpal  should  he  senre?  There  haye  been 
cases  where  in  the  sale  and  purchase  of  the 
same  real  estate  both  parties  have  employed  the 
nme  agent,  and  it  has  been  held  under  such 
circumstances  that  the  knowledge  of  the  agent 
was  to  be  imputed  to  both  of  his  prindpals. 
If  with  a  full  knowledge  of  Uie  facts  that  the 
agent  was  the  common  agent  of  both,  each 
principal  employed  him,  we  can  see  that  there 
would  be  propriety  in  so  holding;  for  each 
then  notes  the  position  which  the  agpnt  has 
with  regard  to  the  other,  and  each  takes  the 
risks  of  having  imputed  to  him  whatever 
knowledge  the  agent  mi^y  have  on  the  subject. 
See  Lelfeve  v.  LtNew^  Ambl.  436,  Hardwicke, 
Chancellor,  dedded  in  1747;  ToiUmtn  v.  Steere, 
8  Meriv.  209,  decided  In  1817  by  Sir  Walter 
Grant,  Master  of  the  Rolls. 

The  case  of  Nixon  v.  HumVlon,  already  re- 
ferred to,  decided  by  Lord  Plunkett,  Lord 
Chancollor  in  the  Irish  Court  of  Chancery  in 
1888  (2  Dni.  &  W.  864).  is  a  case  in  many  re- 
spects somewhat  like  the  one  ^it  bar,  so  far  as 
toe  principal  is  concerned,  if  i^  be  a<tsumed 
that  Dean  really  bad  the  knowledge  of  the 
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prior  mortgage  as  an  existing  b'en.  It  wfll  be 
observed,  nowever,  upon  examination  of  it, 
that  the  question  of  whether  the  knowledge  of 
the  common  agent  in  two  different  transactions 
with  two  different  principals  was  notice  to  the 
second  prindpal  was  not  raised  with  reference 
to  this  particular  ground.  The  whole  discus- 
sion was  upon  the  subject  of  imputing  the 
knowledge  of  the  agent  to  the  second  mort- 
gagee of  the  existence  of  the  prior  mortgage 
not  deriyed  in  the  latter  transaction.  Whether 
such  knowledge  should  or  should  not  be  im- 
puted to  the  second  mortgagee  because  of  the 
conflicting  duties  owed  by  the  common  agent 
was  not  raised.  The  defense  was  that  the  in- 
formation did  not  come  to  the  agent  of  the  sec- 
ond mortgagee  in  the  course  of  transacting  Uie 
business  of  Uie  second  mortgagee;  and  the  ques- 
tion was  simply  whether  suchknowledge  could 
be  imputed  to  the  second  mortgagee  b^useof 
the  knowledge  acquired  by  his  agent  at  another 
time,  in  another  transaction,  with  another 
prindpal. 

The  court  held  that  where  it  appeared,  as  in 
this  case  it  did  appear,  fully  ana  plainly,  that 
the  matter  was  fresh  in  the  recollection  and 
fully  within  the  knowledge  of  the  agent  and 
under  such  circumstances  thai  it  was  a  gross 
fraud  on  the  part  of  the  agent«  in  the  first  place 
in  keeping  a  prior  mortgage  off  the  record, 
and  in  the  second  place  in  not  communicating 
the  knowledge  which  he  bad  to  bis  principal^ 
the  second  mortgagee — that  in  such  case  the  sec- 
ond mort^gee  was  charged  with  the  knowl- 
edge of  his  agent. 

The  distinct  ground  taken  was  that,  although 
the  agent's  knowledge  was  ao^uired  in  another 
and  a  prior  transaction,  and  with  another  prin- 
dpal, still,  as  be  had  the  knowledge,  he  was 
bound  to  impart  it  to  his  principal,  and  be  was 
guilty  of  a  fraud  in  concealing  it,  for  which 
hisprindpal  must  suffer. 

Whether  the  same  result  would  have  been 
reached  if  the  other  ground  had  been  argued, 
we  cannot  of  course  assume  to  decide. 

I  have  found  no  case  precisely  in  point  where 
the  subject  has  been  discussed  and  decided 
either  way.  I  have  very  grave  doubts  as  to 
the  propriety  of  holding  m  this  case  of  an  agent 
situatea  as  I  have  stated,  that  his  principd  in 
the  second  mortsrage  should  be  cbarged  with 
knowledge  which  he  acquired  in  another  trans- 
action, at  a  different  time,  while  in  the  employ- 
ment of  a  different  principal,  and  where  his 
duties  to  such  prindpal  still  existed  and  con* 
flicted.  with  his  duty  to  his  second  principal. 
We  do  not  deem  it,  however,  necessary  to  de- 
cide the  question  in  this  case. 

For  the  reasons  already  given,  thejudgmerU 
$hould  be  refiersed  and  a  new  trial  ordered,  with 
eo9ts  to  abide  the  erent. 

All  concur  except  Gray*  </.,  who  reads  for 
affirmance;  and  Andrews*  Jl,  concurs. 

Gray*  t/1,  dissenting: 

Thoiqiiestion  presented  by  this  appeal  Rccms 
to  poHsess  sufllcient  interest  to  call  for  a  brief 
statement  of  the  grounds  upon  which  I  place 
my  dis-scut  from  the  views  entertained  by  a  ma- 
joritv  of  my  associates. 

With  re*<pect  to  the  transaction  of  the  loan 
to  the  University,  Denn  was,  of  cimrse,  not  act- 
ing in  any  sense  as  the  agent  of  Constant.    In 
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that  transactioD  Constant  had  no  inteieat. .  Bat 
aa  Constant's  agent  with  respect  (o  his  mort- 
gage. Dean  owed  him  a  duty.  He  should  have 
advised  him  of  the  contemplated  mortgage  to 
the  University,  so  that  his  own  mortgage  mi^ht 
be  reconled  and  made  the  prior  lien.  In  fail* 
ing  to  do  so  he  violated  his  duty.  In  the  trans- 
action of  the  loan  to  the  University,  he  was  its 
agent;  but  was  chargeable  with  the  knowledge 
of  the  prior  unsatisned  and  unrecorded  mort- 
gage to  Constant.  That  knowledge  was  im- 
putable to  his  principal,  the  University,  and 
affected  it  with  such  notice  as  to  deprive  it  of 
the  protection  which,  otherwise,  it  would  have 
been  entitled  to  under  the  Recording  Act.  Its 
rights  were  made,  thereby,  subject  to  those  of 
Constant  The  transaction  in  which  the  Uni- 
versity was  engaged  was  an  independent  one; 
•  but  in  it  the  knowledge  of  the  agent  who  con- 
ducted it  was  visitable  upon  his  principal. 

The  trinl  Judge  found  that  Dean  had  knowl- 
edge of  the  Constant  mortgage  at  the  time  of 
the  transaction  of  the  University  luan;  and  I 
think  the  evidence  supports  such  a  finding  in 
the  proof  of  the  circumstances  attending  it. 

The  general  rule  is  not  open  to  dispute  that 
notice  to  the  agent  is  notice  to  the  principal. 
If  the  agent  has  knowledge  of  a  fact,  while  he 
is  acting  for  the  principal,  in  the  course  of  the 
very  transaction  which  Ixscomes  the  subject  of 
the  suit,  this  operates  as  constructive  notice  to 
the  principal  himself.  For,  upon  general  prin- 
ciples of  policy,  it  must  be  taken  for  granted 
that  the  principal  knows  what  the  agent  knows. 

"To  constitute  constructive  notice,  it  is  not 
indispensable  that  it  should  be  brought  home 
to  the  party  himself.  It  is  sufficient  if  it  is 
brought  home  to  the  agent,  attorney  or  counsel 
of  the  party;  for  in  such  ca^^s  the  law  pr(>suuK*s 
notice  in  the  principal,  since  it  would  be  a  breach 
of  trust  in  tne  former  not  to  communicate  the 
knowledge  to  the  latter."  Btory,  £q.  Jur. 
§408. 

These  rules  are  well  recognized  as  underly- 
ing the  law  of  principal  and  agent.  In  their 
application  to  the  agents  of  a  corporation,  they 
were  asserted  recently  by  Andiews,/.,  in  CVa- 
gie  V.  IladUy,  99  N.  T.  131. 

In  Brotherton  v.  IJatt,  2  Yem.  574,  A  made 
three  several  mortgages  to  B,  C  and  D,  and  in 
the  last  mortg[age  B  is  a  party,  and  agrees  that 
after  he  is  paid,  he  will  stand  trustee  for  D. 
It  was  decreed  by  the  Master  of  the  itolls  and 
affirmed  by  the  Ix)rd  Keeper,  that  the  second 
mortgagee,  C,  should  be  paid  before  D;  for  the 
same  scriveners  being  eniployed  in  all  transac- 
tions, notice  to  them  of  G's  mortgage  was  no- 
tice to  D. 

In  y&rri$  t.  Le  New.  8  Atk.  26,  85,  a  bill  of 
review  (which  is  granted  upon  discovery  of  new 
matter  not  known  before  the  decree)  was  re- 
fused by  Lard  Hardwickc;  where  it  appeared 
that  the  parties'  attorney,  solicitor  or  agent,  in 
an  ejectment  upon  the  same  title  tried  prior  to 
the  decree,  had  in  his  possession,  at  the  time  of 
that  trial,  the  documents  from  which  the  new 
matter  was  collected. 

In  mxon  V.  Hamilton,  SDru.  &  W.  864,  W. 
B.,  a  land  and  law  agent  of  F.  H.,  negotiated  a 
deed  of  separation  and  maintenance  between 
F.  H.  and  nis  wife,  and  by  fraud  prevented  its 
registry.  Four  years  afterwards  he  was  em- 
ployed In  the  negotiation  of  a  loan  of  money, 
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which  was  advanced  on  a  registered  mortsage 
of  the  estates  comprised  in  the  deed  of  majnt»> 
nance  as  solicitor  both  for  F.  H.  and  theleoder. 
In  a  contest  for  priority  between  the  unregia- 
tered  djced  of  maintenance  and  the  registered 
morts:age,  it  was  held  that  inasmuch  as  the 
knowledge  acquired  in  the  transaction  of  the 
deed  of  maintenance  was  brought  home  U>  W. 
B.,  and  its  continuance  so  clearly  proved  as  to 
make  it  fraudulent  on  his  part  to  conceal  it, 
when  acting  in  the  mortgage  tiansaction,  sudi 
fraud  on  the  part  of  W.  B.,  the  agent,  was  via- 
itable  on  his  principal,  the  lender,  and  that  the 
latter  should  be  treated  as  one  who,  through* 
his  agent,  had  actual  notice  of  the  deed  of  main- 
tenance, and  that  consequently  his  deed  should 
be  postponed  to  the  wife  s  unregistered  deed. 

Lord  Plunkett,  in  Nixtm  y.  iTamiUon,  said: 
"If  from  the  circumstances  of  the  case,  it  sat- 
isfactorily appeared  that  the  attorney  at  the 
time  of  the  second  transaction,  had  full  knowl- 
edge and  recollection  of  the  first  transaction, 
it  was  fraudulent  in  him  to  conceal  it  from  his 

Erincipal;  and  if  so,  the  principal  should  not 
e  at  liberty  to  derive  a  benefit  from  the  framd 
of  his  attorney  .  .  .  However  acquired,  if  it 
(knowledge)  existed  at  the  time  of  the  second 
transaction,  it  was  a  fraud  to  conceal  it,  and 
this  fraud  of  the  attorney  should  be  visited  on 
the  principal."  It  has  been  held  that  where  in 
the  purchase  of  real  estates  the  same  agent  is 
employed  for  both  parties,  each  side  is  affected 
with  notice  as  much  as  if  diffetent  agents  had 
been  employed.  Le  Nene  y .  Le  Neve,  Ambl.  489. 

In  Toumin  v.  Steere,  8  Meriv.  210,  where  the 
purchaser  of  an  estate  employed  the  vendor's 
agent,  who  had  notice  of  an  existing  incum-^ 
brance  which  affected  it,  the  Master  of  the  Rolls 
held  that  such  notice  to  the  agent  operated  con- 
structively as  a  notice  to  his  employer,  not- 
withstanding an  infant  was  interested  in  the 
purchase. 

In  Champlin  y.  Laytin.  6  Paige,  208,  Chan^ 
eellor  Walworth  said:  "For  certain  purpoaea 
and  where  the  equitable  rights  of  thin)  persons 
are  concerned,  it  has  been  found  necessary  by 
this  court  to  hold  a  purchaser  to  be  chargeabfo 
with  constructive  notice  of  all  the  facts  couft- 
municated  to  his  attorney  or  agent  for  the  pur- 
chase, or  in  the  examination  of  the  title,  and 
that  notice  of  the  existence  of  a  deed  was  good 
constructive  notice  of  the  contents  of  the  deed 
itself,  especially  if  it  was  one  of  the  deeds  un- 
der which  the  purchaser  derived  his  title  to  the 
premises;"  and  see  Ortfflth  v.  OrigUh,  9  Paige, 
317. 

The  conclusion  at  which  I  have  arrived,  after 
the  examination  of  this  record,  is  that  the  Uni- 
versity was  chargeable  with  notice  of  the  exist- 
ing unrecorded  mortgage,  through  the  knowl- 
edge coming  tb  its  agent  and  attorney.  Dean: 
and  it  cannot  therefore  be  regarded  as  a  subse- 
quent purchaser  in  good  faith. 

In  Paoe  v.  WaHng,  76  N.  T.  468,  469,  470. 
there  is  nothing  conflicting  with  my  views. 
Judge  Earl  recognizes  the  weU  settled  rule  that 
the  valuable  consideration  required  by  the  stat- 
ute to  support  a  subsequent  conveyance  must 
be  accompanied  by  the  element  of  good  faith; 
that  is  to  say,  an  absence  of  notioe  of  the  pie- 
yions  unrecorded  conyeyance. 

There  can  be  no  reasonable  doabt  as  to  hb 
complete  representation  of  the  Unlyerpitj  at 
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lit  acent,  attorn^,  and  indeed  managiDc:  trus- 
tee, ill  the  traDBactioD  forming  the  subject  of 
this  investifcation:  while,  in  refusing  to  find 
anj  facts  showing  Dean  to  have  be^  at  the 
time,  in  the  transaction,  empowered  to  repre- 
sent or  bind  Ck>n8tant,  the  learned  trial  Judce 
was  sustained  by  the  absence  of  proofs  to  estab- 


lish them.  This  is  not  a  question  of  morals; 
but  one  simply  as  to  what  is  the  legal  oondu- 
sion  from  the  facts  disclosed  by  the  proofs. 

I  think  the  judgment  at  special  term  was 
right,  and  that  the  judgment  of  the  general 
term  affirming  the  same  should  be  afllrmed  by 
this  court. 


ARKANSAS  SUPREMB  COURT. 


J.  T.  STULL,  Aps^. 

V, 

Ifaiy  A.  HARRia 

L  Vte  l^rftBtee  in  a  deed*  ezecmted  by  a  bns- 

band  aod  wif ei,  of  the  land  of  the  wife,  who  Is 
also  an  Infant  aod  who  was  married  before  any 
of  the  Married  Women*8  Bnabiinfir  Acts  were 
liamnd,  ezoept  the  one  empowerinff  her  to  sell  her 
land  by  Joining  her  husband  In  the  oonveyanoe, 
takes  the  husbandii  risrht  to  the  posBeesion  and 
'  enjoyment  of  the  rents  during  his  lifetime,  and 
also  the  wife's  Interest  in  the  land  subject  to  her 
fight  of  disafllrmanoe. 

ti  When  an  Inflant  married  woman*  who 

was  married  before  any  of  the  Married  Women's 
Bnabllng  Acts  were  pasBed^ezoepttbeone  em  pow- 
ering her  to  seU  her  land  by  Joining  her  husband 
In  the  oonvevanoe.  Joins  with  her  husband  in  a 
conveyanoe  of  her  land«  the  grantee  has  a 
rightful  possession  as  against  her  during  the  life- 
tloie  of  her  bosband;  and  the  Statute  of  Limita- 
tions does  not  run  against  her  right  of  disafllrm- 
anoe until  ooverture  Is  ended. 
H  An  lafluii  married  woman*  who  has  Joined 
with  her  husband  in  a  conveyanoe  of  her  land« 
nay  llle  her  blU  to  disaffirm  the  oonTeyance  dur- 
ing her  husband's  lifetime. 

4  A  married  wc»flsaa  wbo*  dnrin^^  minor- 
ity* joftne  with  lier  hnaband  in  a  eon- 
▼ejanoe  of  her  land  in  which  he  has  a  life  in- 
terest, Is  under  no  obligation,  before  rescinding, 
to  refund  porohase  money  paid  to  the  husband 
and  which  did  nut  come  to  her  hands,  but  which 
may  be  presumed  to  have  been  paid  for  his  In- 
teiest;  she  must,  however,  pay  her  Individual  In- 
debtednem  to  the  grantee  which  be  canceled  at 
the  time  of  the  conveyance  as  part  of  the  con- 
sideration thereof  . 

(March  ia.lB80.) 

APPEAL  by  defendant,  J.  T.  Stull,  fh>Di  a 
decree  in  chancery  of  the  Circuit  Court  of 
Crittenden  County  in  favor  of  plaintiff  in  a 
gnit  for  the  canoeUation  of  a  deed.    Modified. 

Statement  by  CoekrlU*  Ch.  J.: 

This  was  a  bill  Died  by  Mrs.  Harris,  a  feme 
eowrt,  against  her  brotberin-law  and  former 
administrator  of  her  father's  estate,  and  her 
agent  snd  adviser  Dr.  Btulj,  and  her  husband 
J.  W.  II.  Hnrris,  to  cancel  a  deed  made  by  her 
and  her  husband  to  saiid  Stull  for  certain  lands 
in  1807,  she  then  being  a  minor  and  covert. 
The  consMeraiion  was  9500  cash  paid  her  hus- 
band, and  a  credit  of  |^  on  her  indebtedness 
to  Btiill  for  necessaries  furnished  her  during 
her  mhuiritv. 

Stull  denied  that  she  was  a  minor;  denied  her 
fight  to  rescind,  especially  afti*r  so  long  a  time 
and  after  he  had  made  valtiable  improvements 
9URA. 


without  objection  by  her;  alleged  that  the  suit 
was  premature,  being  brought  during  cover- 
ture and  during  the  lifetime  of  her  husband, 
who  had  an  estate  for  life  in  the  land;  and 
contended  that  in  cose  of  rescission  she  must 
refund  the  consideration  and  pay  for  taxes  and 
improvements,  etc. 

The  proof  tended  to  show  that  Mrs.  Harris 
was  a  minor  when  she  executed  the  deed;  that 
Stull  was  her  confidential  agent  and  adviser 
and  stood  in  loeo  parentis  to  her;  that  he  was 
the  administrator  of  her  father's  estate;  that  she 
was  indebted  to  him  for  necessaries  furnished 
her  during  minority;  that  the  conrideration  of 
the  deed  was  $900,  of  which  (900  was  paid  to 
her  husband  in  cash,  and  $400  credited  on  her 
indebtedness  to  Slull  for  necessaries  furnished 
her  during  minority;  that  Stull  owned  two 
thirds  of  the  land,  and  purchased  her  one  third 
for  the  consideration  aforesaid;  that  Stull  had 
improved  the  lauds  as  his  own;  that  Mrs.  Harris 
was  still  covert,  and  that  no  act  of  afH nuance 
or  disaffirmance  had  been  done  or  made  by  her 
until  she  filed  this  bill 

The  court  canceled  the  deed  so  far  as  Mrs. 
Harris  was  concerned,  but  held  that  Stull  was 
entitled  to  keep  possession  during  the  life  of 
the  husband,  without  account  of  rents,  taxes  or 
improvement!. 

Mr,  O.  P.  Lyloa*  for  appellant: 

This  action  is  premature,  because  the  rights 
of  the  husband  at  least  passed  to  Dr.  StulL 

Janes  Y.  Freed,  42  Ark.  867. 

Mrs.  Harris  has  fully  ratified  the  sale  by  de* 
lav.  She  waited  seventeen  or  eighteen  years 
after  obtaining  her  majority  before  she  brought 
su  •  t.  She  sees  Dr.  Stull  spend  lug  thousand  s  of 
dollars  in  makinir  improvements  on  the  land, 
yet  she  remains  silent 

Vaughan  y.  Parr,  20  Ark.  (M)6;  1  Parsons. 
Cont.  205;  Fedrcw  v.  Wiseman,  40  Ind.  148; 
Stokes  y.  Brown,  4  Chsnd.  (Wis.)  89;  Robinson 
y.  Weeks,  56  Maine,  102;  6  Wait,  Act  &  Def. 
61,  and  the  authorities  there  cited;  Lattsonr. 
Lovtj^,  8  Maine,  405;  Kline  y.  Beebe,  6  Conn. 
404;  IMS  y.  Ahemaihy,  7  Blackf.  442;  Clatcson 
y.  Doe,  6  Blackf.  800;  Wallace  y.  Leteis,  4  Harr. 
(Del.)  75;  2  Kent,  Com.  286;  7  Wait,  Act  Ss 
Def.  144, 188,  189, 141,  142;  6  Wait,  Act  A 
Def.  687. 

If,  in  fact,  she  was  a  minor  at  the  date  of  the 
deed  to  Dr.  Stull,  she  practiced  the  greatest 
fraud  on  him  by  representing  herself  as  of  law- 
ful a^,  and  for  this  fraud  she  ought  to  be  held 
to  strict  proof  of  infancy;  and  if  she  was  not  of 
lawful  age  and  represented  herself  as  of  age. 
snd  by  that  fraud  and  misrcpresentatioo  in- 
duced Dr.  Stull  to  buy  the  land,  she  is  in  equity 
bound  by  her  deed 
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darker.  Cobley^  2  Cox.  Ch.  173;  Amot  y. 
Biscoe,  1  Ves.  St.  95;  Beckett  v.  Cordley,  1  Bro. 
Ch.  853;  Ex  parte  Taylor.SDeQ.  M.  &G.  254; 
Mannah  v.  Hadgeon^  80  Beav.  28;  Wright  v. 
&now,  2  DeQ.  &  Sm.  821;  Bar^»  ▼.  WeUi,  1 
Best  &  8.  886;  ^r2<^  v.  £t/«As/;,  10  N.  H.  184; 
Storlfooe  V.  Jenkins,  12  Serg.  &  R  899;  -B7-<wn 
V.  McCune,  5  Sandf.  224. 

Equity  would  not  allow  ber  to  ap|)ropriate 
to  herself  without  compensatioD,  satisfaction 
or  indemnification,  the  improvements  of  the 
defendant,  which  by  her  silence  she  permitted 
to  be  made,  and  have  enhanced  the  value  of 
the  property. 

QriderY.  Driver,  46  Ark.  118;  8ummer$  v. 
Howard,  83  Ark.  490;  Davidson  v.  Barclay,  68 
Pa.  406;  Mi/rris  ▼.  Terrdl,  2  Rand.  6, 

Meure.  W.  O.  Weatherford  and  J.  C. 
BoolSff  for  appellee: 

Plaintiff  may,  of  right,  at  any  time  during 
coverture,  elect  to  disamrm  her  minority  con 
veyance;  and  this  is  a  proper  proceeding  for 
that  purpose. 

Harrod  v.  Myers,  21  Ark.  692;  BagUy  y. 
Fleteher,  44  Ark.  166. 

Cockrill,  Oh,  J.f  defivered  the  opinion  of 
the  court: 

Where  there  has  been  no  act  on  the  part  of 
the  quondam  infant  from  which  a  ratification 
of  the  contract  after  his  majority  may  be  in- 
ferred, his  right  to  avoid  a  conveyance  of  his 
lands  on  account  of  his  minority  is  not  lost  un- 
til his  n>ht  of  entry  is  barred  by  the  Statute 
of  Limitations.  Bozeman  r.  Browning,  81  Ark. 
864;  Kou  ntz  v.  Davis,  34  Ark.  590.  See  Chand- 
ler V.  Neighbors,  44  Ark.  479. 

In  the  case  of  a  minor  who  is  also  a  married 
woman  at  the  time  the  conveyance  was  execut- 
ed, the  right  of  disaffirmance  wiU  exist  as  long 
as  she  remains  covert,  unless  legislation  has 
swept  away  the  disabilities  of  coverture;  or,  as 
Mr.  Bishop  expresses  it,  "If  the  infant  is  also  a 
married  woman,  the  disability  of  coverture 
enables  her  to  postpone  the  act  of  avoidance  to 
a  reasonable  time  after  the  coverture  is  ended." 
2  Bishop,  Married  Women,  ^  516. 

Such  a  partv  labors  under  a  double  disabUity 
— infancy  and  coverture;  and  it  is  the  statutory 
rule  in  this  State  that  when  there  are  two  co- 
existing disabilities  when  the  action  accrues, 
the  party  is  not  bound  to  act  until  the  last  is 
removed.     Mansf.  Dig.  §  4508. 

In  this  case  the  ri^ht  of  entry  has  never  ac- 
crued to  Mrs.  Harris.  She  was  married  be- 
fore any  of  the  Married  Women's  Enabling 
Acts  were  passed,  except  that  which  empow- 
ered the  wife  to  sell  her  land  by  Joining  her 
husband  in  the  conveyance.  By  the  marriage 
the  husband  acquired  a  freehold  interest  in  the 
land  and  became  entitled  to  the  rents  and 
protits.  It  was  an  interest  capable  of  sale. 
When  therefore  he  and  his  wife  joined  in  the 
execution  of  a  deed  to  Stull  in  1867,  Stull  took 
the  husband's  right  to  the  possession  and  en- 
joyment of  the  rents  and  also  the  wife's  interest 
m  the  land  subject  to  her  right  of  disaffirmance. 
That  she  can  file  her  bill  to  disaffirm  during 
her  husband's  life  was  determined  in  Harrod 
y.  Myers,  21  Ark.  592. 

She  cannot,  however,  disturb  the  possession 
of  her  husband's  vendee.  The  most  that  she 
could  do  during  coverture  was  to  give  notice 
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to  her  vendee  of  her  Intention  to  disaffirm  <Kr 
sue  for  that  purpose,  as  she  has  done.  Was  it 
necessary  that  she  should  have  done  so  earlier? 
Acquiescence  in  tiie  possession  where  the  ri^ht 
of  entry  exists  does  not  bar  the  suit  of  a  mamed 
woman  under  our  statute^  HerAy  y.  Latham^ 
42  Ark.  805. 

Where  the  right  of  entry  does  not  exists  but 
the  possession  is  rightful  against  her  by  reason 
of  the  husband's  conveyance  of  his  estate,  the 
statute  does  not  run  against  her  until  coverture 
is  ended.  The  Statute  of  Limitations  has  never 
been  set  in  motion,  therefore,  in  this  case. 
The  wife  had  done  nothing  to  ratify  the  deed. 
Indeed,  it  was  intimated  in  Bagley  v.  Fleteher^ 
44  Arjk.  158,  that  a  deed  executed  by  a  married 
woman  who  was  under  age  at  the  time  could 
not  be  confirmed  during  coverture  except  Imj 
deed.  It  is  not  necessary  to  determise  tiie 
point  in  this  case. 

The  only  argument  for  a  latiflcatlon  is  based 
upon  the  assumption  that  Mia.  Harris  stood  by 
and  permitted  Stull  to  improye  the  land  upon 
the  faith  of  her  conveyance.  But  that  is  not 
true.  She  has  always  resided  in  Tennessee,  and 
it  is  not  shown  that  she  had  notice  that  the  de- 
fendant was  making  improvements  upon  the 
land.  Moreover,  the  defendant  was  the  abso- 
lute owner  of  two  undivided  thirds  of  the  land, 
as  well  as  the  husband's  life  iaterest  in  the 
other  third;  and  even  if  it  washer  duty  to  have 
inquired  and  learned  what  Stull  was  doioj; 
wiib  the  land,  she  might  well  have  referred  his 
improvements  to  his  aosolute  estate  in  the  land. 
The  proof  shows  nothing  more  than  a  passive 
acqmescenoe  on  the  part  of  Mrs.  Harris;  and 
we  have  found  no  decision  denying  her  right 
to  disaffirm  under  such  circumstanoes,  at  any 
time  during  coverture. 

In  8%ms  y.  Eterhardi,  102  U.  S.  800  [26  L. 
ed.  87],  the  privilege  was  exercised  l^  the 
wife  twenty-three  years  after  her  deed  was 
executed  and  twenty-one  years  after  she  came 
of  age;  and  in  Bims  v.  Sardoner,  Q6  Inc|-  87, 
where  the  bill  was  filed  during  coverture  as  in 
this  case,  the  disaffirmance  was  allowed  twenty- 
seven  years  after  the  execution  of  the  deed. 
8.  0.  44  Am.  Rep.  268.  See,  too,  Harrod  y. 
Myers,  supra;  Watson  y.  BilUngs,  88  Ark.  278; 
Vaughan  v.  Parr,  20  Ark.  600;  MeMorris  y. 
Webb,  17  S.  C.  558;  Wilson  v.  Branehjl  Va. 
65;  Williams  v.  Baker,  71  Pa.  476;  touss  y. 
Norecmsl  12  Mo.  549;  Dodd  y.  Benihai,  4  Heiak. 
601;  Schouler,  Dom.  Rel.  §  96. 

It  is  argued  that  the  plalntilT  should  be  re- 
quired to  refund  the  consideration  paid  by  the 
vendee  before  rescinding. 

While  it  is  a  somewhat  controverted  point, 
it  is  settled  here  that  an  infant  may  disaffirm 
his  contract  without  restoring  the  considera- 
tion. Railway  Company  y.  Biggins^  44  Ark. 
293. 

The  rule  is  subject  to  the  Qualification  that 
if  4he  consideration  received  by  the  infant  re- 
mains in  his  hands  after  he  becomes  of  age,  he 
at  least  becomes  liable  for  its  value  on  disaf- 
firmiog  the  contract.  Id.;  Price  y.  Furman, 
27  Vt.  268,  and  note;  Swell's  Leading  Cases, 
119,  and  cases  coUected  in  Field's  Law  of  In- 
fants, §  15. 

If  he  appeals  to  equity  to  avoid  his  contract, 
that  court  may  impose  upon  him  the  duty  of 
returning  the  consideration  he  has  in  hand  as  a 
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condition  upon  whicli  relief  shall  be  granted. 
nUlyer  V.  Bennett,  3  Edw.  Ch.  222;  Eureka 
Co.  V.  Edwards,  71  Ala.  248. 

Kow.  the  consideration  which  was  paid  to 
the  husband  in  this  case,  not  only  did  not  come 
to  the  hands  of  the  wife,  but  we  may  presume 
was  paid  to  him  for  his  interest  in  tbe  land. 
There  is  therefore  do  obligation  to  refund  it. 
But  Mrs.  Harris  was  leffaUy  bound  to  Stull 
for  necessaries  furnished  her  during  her  mi- 
nority. Upon  her  marriaee  her  husband  also 
became  liable  therefor,  ana  executed  a  note  to 
Stull  for  the  amount  tnus  due;  but  that  did  not 
extinguish  the  wife's  liability;  for  it  is  the  rule 
that  Uie  execution  of  a  note  by  one  of  several 
Joint  obligoiB  is  not  payment  of  the  prior  in- 
debtedneas  unless  it  is  agreed  that  it  shall  be 


taken  as  such.    Henry  v.  Conley,  43  Ark  307. 

There  was  no  agreement  of  tbat  kind  in  this 
case;  but  Stull  released  $400  of  the  wife's  in- 
debtedness to  him,  as  a  part  consideration  of 
her  conyeyancc;  and  he  has  been  prevented 
thereby  from  collecting  that  amount  of  her  as 
he  has  done  the  residue  of  that  indebtedness. 
Now,  to  the  extent  that  this  indebtedness  was 
discharged  by  the  conveyance,  to  that  extent 
does  Mrs.  Harris  still  hold  the  consideration. 
It  is  a  benefit  in  esse  and  still  enjoyed  by  her. 
It  is  inequitable  to  permit  her  to  retain  it  and 
retake  the  land.  She  must  pay  this  debt  to 
StuU  with  legal  interest  from  the  date  of  her 
conveyance,  as  a  condition  of  recovery. 

ITie  cause  rnUbe  remanded,  with  directions  to 
modify  the  decree  in  accordance  toith  this  opinion. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Vesta  A.  DEMINO 

V, 

David  H.  DARLING. 


(.... 


.) 


1.  In  aa  action  agalwt  a&  iBdiTtdnal  for 

traudulBot  representations  made  for  the  purpose 
of  Induoinff  the  purchase  of  property,  if  the  evl- 
dence  shows  the  sale  to  have  been  made  by  a 
flrm,  an  amendment  will  be  allowed  at  any  time. 

t.  False  repreamitatloiis  by  one  selling  raU- 
road  bonds,  that  the  **bond  was  an  A.  No.  1  bond,** 
and  that  **  the  railroad  was  good  security  **  there- 
for, made  to  the  purchaser  for  the  pmixiee  of  in- 
ducSnflr  thesale,  will  not  render  htm  liable  to  dam- 
ages even  though  be  made  the  statements  in  bad 
faith. 

(V^bniarj  28, 1880.) 

ON  defendant's  exceptions.    Sustained, 
This  was  an  action  of  tort  in  the  nature  of 
deceit  to  recover  damages  alleged  to  have  been 


sustained  by  the  plaintiflP  on  account  of  false 
and  fraudulent  representations  made  by  de- 
fendant to  her  through  her  agent,  Dr.  Charles 
Jordan,  in  the  sale  of  a  certain  railr  ad  bond. 

At  the  trial  in  the  superior  court  before 
Brigham,  Ch.  J,,  the  Jury  found  for  plaintiff, 
and  defendant  alleged  exceptions. 

Further  facts  appear  in  the  opinion. 

Mr.  S.  K.  Hamilton  for  defendant. 

Messrs.  Lund  &  Welch  and  W.  C.  Jor- 
dan for  plaintiff. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  fraudulent  representa- 
tions alleged  to  have  been  made  to  the  plaint- 
iff's agent  for  the  purpose  of  inducing  the 
plaintiff  to  purchase  a  railroad  bond  from  the 
defendant 

It  appears  that  the  bond  was  purchased  from 
the  defendant's  firm,  and  not  from  the  defend- 
ant alone;  but  we  shall  not  consider  very  care- 


Non.— JWss  representations;  requisites  to  action  \ 

for. 

To  make  a  false  representation  the  subject  of  an 
Indictment  or  of  an  action,  two  things  are  neces- 
sary, viz.:  that  It  should  he  a  statement  likely  to 
impose  upon  one  exercising  common  prudence  and 
caution,  and  that  it  should  be  the  statement  of  an 
existing  fact  Sawyer  v.  Prtckett,  86  U.  8. 19  WalL 
146  (SL.  ed.  106). 

In  an  action  of  fraud  by  false  representations,  a 
representation,  to  be  material,  should  be  In  re- 
spect of  an  existing  and  ascertainable  fact,  as  dis- 
tinguished from  a  mere  matter  of  opinion  or  ad- 
vice, and  must  be  false  and  one  that  the  party  at 
the  time  knew  to  be  false.  Cooper  v.  SchJeslnger, 
111  U.  8. 148  (»  L.  ed.  889.  Bee  Davis  v.  Nuzum,  1 
U  R.  A.  774. 

The  requisites  to  sustain  an  action  for  deceit  says 
Baron  Parke  In  Watson  v.  Poulson,  16  Jur.  1111,  are 
the  telling  of  an  untruth,  knowing  It  to  be  an  un- 
truth, wltb  Intent  to  Induce  a  man  to  alter  hto  con- 
dltlon,and  his  altering  bis  condition  In  consequence, 
whereby  he  sustains  damage.  Pasley  v.  Freeman, 
8  T.  R.  51;  PolhlU  v.  Walter,  8  Bum.  Sc  Ad»  114; 
Jbovy  V.  Langrldge,  4  Mees.  &  W.  887:  Brown  v. 
Oastles,  11  Cuili.  afo;  Tryon  v.  Whitmarsh,  1  Met  1; 
Iflng  V.  Woolf oik,  116  U.  8. 609  (29  L.  ed.  740). 

It  IS  not  every  untruthful  statement  or  false  rep- 
resentatlon  that  will  amount  to  fraud.  If  the  false 
statement  la  made  in  respect  to  a  matter  concern- 
ing which  the  person  roaking  it  Is  under  no  legal 
duty  to  the  other  party  for  the  correctness  of  the 
declaration,  and  upon  which  the  latter  would  be 
Incautious  to  relv,  it  is  regarded  as  gratis  dictum 
and  cannot  form  the  >Mtsi8  of  anactiun.  Schoelkopf 
V.  Leonard,  8  Colo.  lea. 

2  L.  It  A. 


Party  deceived  must  ha/oe  acted  with  care  and  pm^ 

denee. 

One  who  has  been  misled,  to  his  damage,  by  the 
false  misrepresentations  of  another,  cannot  recover 
therefor  unless  be  himself  acted  with  that  degree 
of  care  and  prudence  which  characteri^&es  the  con- 
duct of  ordinarily  careful  men  in  the  management 
of  their  affairs:  and  whether  or  not  the  degree  of 
intimacy  existing  between  the  parties  Justified  the 
plaintiff  in  accepting  defendant's  statements  as 
true,  was  a  question  for  the  Jury,  and  not  for  the 
court    Gee  v.  Moss,  68  Iowa,  818. 

Equity  will  not  relieve  a  party  from  the  conse- 
quences of  his  own  inattention  and  carolessness  in 
relying  upon  the  representations  of  another,instead 
of  his  own  Judgment  when  the  means  of  Informa- 
tion are  open  to  both  parties  alike.  OammiU  v. 
Johnson,  47  Ark.  836. 

A  purchaser  of  land  who  fails  to  avail  himself  of 
the  sources  of  Information  within  his  reach,but  who 
chooses  to  rely  on  representations  which,  though 
false,  were  not  made  with  fraudulent  intent  is  sub- 
ject to  the  maxim  Caveat  emptor,  which  applies  as  It 
dues  tqpersonalpropertv;  and  courts  will  not  aid 
him.  Walsh  v.  flail,  66  N.  a  288;  Anderson  v.  Bai- 
ney,  100  N.  G.  888. 

Mere  expressions  of  opinion  not  actionaliils.     , 

Bxpressions  of  opinion  which  are  not  statements 
of  facts  do  not  constitute  fraud.  Southern  Devel- 
opment Co.  V.  Silva.  125  U.  8.  248  (31  L.  ed.  679). 

No  action  will  lie  for  the  expression  of  opiniona, 
however  fallacious  they  may  prove,  or  whatever 
the  injury  reliance  upon  them  may  produce,  when 
the V  are  given  concerning  the  value  of  property 
which  depends  upon  contingencies  which  may  nev- 
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tmy  time.  If  the  CMnlract  bad  lieea  sued  upon 
laaiead  of  belns  a  collstenl  matia,  nonJolDder 
would  bare  bad  to  be  pleaded  in  abelameiit; 
and  tbere  neenu  to  be  no  obvioaa  reason  for 
greater  Btricineu  In  tbia  raae^  Wilmm  t.  JV«e- 
«r«,  ao  Pick.  20,  93;  TultU  t.  Cbeptr.  10  Pick. 
281,383. 

Among  ttte  Tepresenlatioiu  relied  on,  one 
was  tbat  the  railroad  mortgaged  (vaa  good  se- 
curitj  for  the  bonds,  and  anolber  naa  ibat  Ibe 
bond  was  of  tbe  veiy  best  and  safest  and  was 
an  A  No.  1  bond,  Witb  regaid  to  tbese  and 
Ibe  like,  tbe  defendant  aaked  tbe  conn  to  In.  | 
■truct  tbe  jury  "tbat  no  representations  wblch 
the  defendant  mtgbt  bare  made  or  did  make  . 
to  Dr.  Jordan  in  relarton  to  the  value  of  tbe  | 
bond  In  question  or  of  the  railroad,  its  lennl- 
nals  or  other  properlj  which  were  mortgaged 
to  secure  it,  with  other  boads,  even  though 
false,  were  representationa  upon  which  Dr.  I 
Jordan  ought  to  have  r«lted,  and  are  not  sufB- 
dent  to  furnish  any  grounds  for  Uiis  action;"  | 
and  also  "that  each  of  the  expressions  'and 
.  Uiat  tbe  same'  (meaning  said  rail  and  all  Ibe 
property  covered  bj  tbe  mortgage)  'was  good 
security  for  said  bonds,'  'that  ^id  bond  was  of 
the  very  best  and  safest,  and  was  an  'A  No.  1 
bond' '  — ate  expressions  of  opinion  of  value, 
and,  even  tbouj^b  false,  are  not  such  represeu- 
tations  as  Dr.  Jordan  had  a  right  10  rely  upon, 
and  are  not  enough  to  furnish  any  grounds  for 
this  action. 

Tbe  court  declined  to  give  these  instructions, 
and,  instead,  ineliucicd  iLe  Jury  tiiat  "An  ex- 
pression of  opinion,  Judgmeat  or  estiroste,  or  a 
Blatement  of  a  promisBory  nature  relaling  to 
what  would  be  in  tbe  future,  so  far  as  tUey 
were  expressions  of  opinion,  if  made  In  good 
fallb,  however  strong  as  eiprecslons  of  belief, 
would  not  support  ao  action  of  decelL" 

It  will  be  seen  tbat  the  fundamen'al  differ- 
ence between  (he  instructions  given  and 
those  aaked  la  that  tbe  former  require  good 
faith. 

Tbe  language  of  some  cases  certaiuly  seema 
to  suggest  that  bad  laltb  migbl  make  a  seller 


liable  f  01  what  are  known  as  sellpr'B  statemesto, 
apart  from  anv  other  conduct  by  whidi  tte 
buyer  ia  frandnleDtly  Induoed  to  foriiaar  io- 
qolries.    Pikt  v.  Fat/,  101  Ha«.  184. 

But  this  is  a  mistake.  It  Is  settled  that  dw 
law  doe*  not  exact  good  faith  from  a  aeikr  In 
those  vague  commendations  of  bis  wares  wUdi 
manifestly  are  open  to  difference  of  optntoa, 
which  do  not  Imply  untrue  assertions  ccMKScni- 
ing  matters  of  direct  obserraUon  (nofpts  t. 
Iriein  197  Mass.  217i;  and  aslo  wbidi  "It  al- 
ways has  been  undetstnod,  tbe  wmid  over,  Ihat 
aucb  statemeotx  are  to  be  distrusted.*  Awm  t. 
Caitlei,  11  Cusb.  848,800:  OordtM  t.  FlmuUt. 
3  Allen,  913;  Airto-  t.  Jfeulbm.  114  Kam.  W; 
Poland  T.  BrwmeU.  181  Masa.  188,  Hi;  Otnt 
V.  Law,  188  Mass.  350,  SBS. 

Parkerr.  ^oufton  also  shows  tbat  the  rale  la 
not  changed  by  the  mere  fact  tbat  tbe  proper^ 
is  at  a  distance  and  is  not  seen  iiy  the  buyer.- 
Moreover,  In  this  case  mnrket  pHces,  at  IfaiT. 
were  easily  accessible  to  tbe  plaiutiff. 

The  defendant  was  knowo  by  tbe  plalntUTa 
agent  to  stand  in  the  position  of  a  seller.  If  he 
went  no  further  than  to  say  that  tbe  bond  was 
an  A  No.  1  bond,  which  we  understand  U> 
mean  simply  tbat  it  was  a  first  rate  bond,  or 
tbat  tbe  railroad  was  good  security  for  the 
bonds,  we  are  constraint  to  hold  that  be  la  not 
liable  under  tbe  circumstaaces  of  this  caw; 
even  if  he  made  the  atalement  in  bad  faith. 
See.  further.  Veatcg  v.  Dolon,  8  Alien,  680;  B^ 
eher  v.  CotteOo,  123  Mass.  \Hd. 

Tbe  rule  of  Isw  Is  hardly  to  he  regretted 
when  it  Is  couaidered  how  easily  and  Insensibly 
words  of  hope  or  expectation  are  converted  br 
an  interested  memory  Into  statements  of  qual- 
ity and  value,  when  the  expectation  has  oeeD 
duappninted. 

To  show  the  knowledge  of  the  plafatUTa 


cbase,  two  years  before,  of  tM>nds  and  stock  tit 


)  belong.    Tbe  price  paid  waaexcluded.    The 


iho^UUomniustbeinoreorlciM 

JSU'eillBBU 

Ad  exeouled  oontta ._ 

•quKr  for  rei^iewntatloDi  wbtoh  are  mete  ex^ea- 


R«prainil(UlofM  at  lo  Mhw,  nnt  to  be  rcK«t  o 
A  naked  TepieseDtatloD  of  the  value  of  property 
«L.K.A. 


sold,  br  whlob  Uie  tnirer  is  Induoed  to  take  it  at  a 
prioe  Id  eioess  of  Its  value,  of  whtoh  tlie  seller  la 
ware  at  tbe  time  of  Diaklos  tbe  reprcaeDlatlaa 
Dfl  sale,  fumlfbci  no  eause  of  action  for  trand, 
Utia  V.  Andrews,  H  N.  T.  tti  Ouqrslar  v.  OaDSdar, 
JN.Y.TO. 

The  reason  of  tbe  rule  la  that  tke  rwprceeiHalloa 
Imports  onlv  an  oplnton.  But  this  d  )es  Dot  live 
Immunity  to  the  seller  to  take  advantage  at  tb* 
fact  that  tbe  punhaaor  baa  no  opportuDltT  of  ae> 
eertalning  the  value. 

Tbe  misrepresentation  of  value  mar  br  tbe  atd  of 
dTcumstanoes  ehartra  the  seller  wlih  nabtU^  tor 
fraud.  Slmar  v.  Chnadar, «  N.  T.  OB;  WeUoer  *. 
PhUllpe. »  Bun,  L 

Stalemenla  of  valne  are  insuffleleot  to  sustain  an 
aodon  wbete  suob  statemenls  were  mere  matteia 
of  oplDioa,  lllokev  v.  Horrall,  8  Oant.  R  —  — 
N.  f.  M;  Blmar  v,  C" " 


nniB  of  a  Mot,  or  were  mete  DptutoDS,  where  tbeee 
Is  evldanoe  from  whnb  either  might  be  Inrersed,  la 


jks  -.  DIllHbuntr, 8 Port.  1--4:  fOedn  T.aeottrB 
Ala.  SK:  Drown  v  Jheeman. »  Ala.  lli 


enberger.  B4  Ala. »:  Bndford  v, 


itm. 
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show  the  bearing  of  the  price  or  any  of  the 
alleged  represeDtatioDs;  and  we  see  no  reason 
why  It  should  have  been  admitted. 
£teeptioM  siutaiTied, 


Robert  B.  CAVERLT 

V. 

llaiy  a  BOBBINS. 


t 


.liasi.. 


.) 


No  pgraan  is  entitled  to  demand  or 
oeive  flrreater  oompenaatlon  for  servloes 
leoderea  as  agent  or  attorney  to  another  in  pro- 
curing for  him  a  pension  from  the  United  States 
than  that  provided  bj  the  Statutes  of  the  United 
States,  although  suoh  person  is  not  recognized 
by  the  oommis-doner  of  pensions  as  a  pension 
agent  or  attorney. 

(Maieh  S,  1880.) 

OK  plafntUrs  exoeptioDS.  Overruled. 
The  action  was  in  contract  to  recover  as 
upon  a  quantum  meruit,  and  as  upon  an  ac- 
count annexed  for  services  rendered  by  plaint- 
iff as  an  attorney  to  defendant  in  procuring  a 
pension  from  the  United  Steles. 

At  the  trial  in  the  supreme  court  before 
Marcus  P.  Enowlton,  J,,  neither  appeared, 
nor  was  it  pretended  that  the  plainlilT  was 
known  or  recognized  at  the  department  in 
Washington  as  a  pension  a^ent  in  this  case,  or 
that  he  had  in  any  way  connected  himself  with 
the  pension  department  in  this  matter,  the  busi- 
ness there  having  been  done  solely  by  wiitten 
communications  by  the  defendant  and  in  her 
name,  his  not  appearing  on  any  of  the  papers 
there,  and  that  before  this  suit  defendant  had 
recovered  a  pension  of  $2,729,  and  a  life  pen- 
aioD  of  $17  per  month;  that  in  the  obtaining  it, 
she  bad  inuuced  plaint  iH  to  do  her  clerical 
work,  sack  as  the  Grafting  of  depositions,  etc., 
which  she  had  sent  to  the  pension  department 
under  her  own  name;  that  the  plaintiff  bad  ap- 
peared and  represented  her  before  a  oommis- 
noner  appointed  by  the  pension  department  in 
the  taking  of  testimony,  and  had  received, 
through  bis  box  at  the  postofBce,  for  her,  com- 
muoioitfons  from  the  department  relating  to 
the  pension,  and  bad  written  for  her  a  large 
numher  of  letters  pertaining  thereto,  the  de- 
fendant having  at  the  time  of  the  plaintiiTs 
service  no  agent  or  attorney  known  as  suoh  at 
said  department  at  Washington,  and  had  ad- 
vised her  as  to  the  diiferent  things  to  be  done 
in  the  proper  presentation  of  her  claim;  and 
also  included  in  plaintiff's  first  item  of  charge 
were  a  retainer  and  advice  in  reference  to  a 
suit  'at  law  in  which  she  was  interested  with 
her  father,  in  her  father's  lawsuit. 

Under  the  pleadings  defendant  contended 
that  a  Law  of  Congress  of  June  20, 1878,  and 
other  pension  statutes,  pre^nibed  the  measure 
of  plain tilTs  dama^  in  this  case;  but  defend- 
ant did  not  otherwise  controvert  the  items  of 
plaintiff's  account,  which  he  had  sustained  by 
evidence  tending  to  prove  the  Same  fairly  due 
as  alleged,  under  the  laws  of  Massachusetts, 
if  not  barred  by  the  United  States  Statutes 
aforesaid,  except  that  she  claimed  that  she  did 
not  emplov  him  in  said  lawsuit. 

PlainiitT  requested  the  court  to  charge,  in 
9  L.  It.  A. 


effect,  that  the  action  was  brought  to  recover 
for  tbe  professional  services  of  a  lawyer  under 
the  laws  of  Massachusetts  and  not  under  any 
law  of  the  United  Slates;  that  the  rules  as 
found  in  the  Pension  Statutes  were  not  to  be 
regarded  by  the  Jury  as  having  anything;  to  da 
with  the  case;  and  that  plaintiff  was  entitled 
to  recover  to  the  amount  of  all  the  items  of  the 
account. 

But  the  court  refused  to  so  charge,  and  did 
charge  that  if  the  lury  found  that  the  services 
rendered  by  plaintiff  were  within  the  descrip- 
tive language  of  the  United  States  Statutes  re- 
lating; to  services,  plaintiff  could  not  recover 
more  than  $10  and  interest  for  such  portion  of 
his  claim. 

The  Jury  returned  a  verdict  for  plaintiff  for 
$10.25,  and  he  nlleged  exceptions. 

Mr.  J.  L.  Hant  for  plaintiff. 

Messrs,  6.  A  A.  Pevey»  Charles  S*. 
Lilley  and  Charge  W.  Poore»  for  defend- 
ant: 

The  laws  of  the  United  States  relating  to 
pensions  must  govern  this  case,  and  not  the 
laws  of  Massarhuse'  ts. 

Wokott  V.  mrisseU,  184  Mass.  1;  Eellogg  v. 
WaiU,  12  Allen,  529. 

The  plaintiff  could  not  recover  more,  even 
upon  a  quantum  meruit, 

Morgan  v.  />am,  47  Vt.  610;  U.  8.  Dig. 
1875  (6  N.  S.)  Pension  PI.  8. 

Even  if  the  pensioner  pays  the  attorney  a 
larger  fee  than  al:owed  by  the  statutes  the 
excess  may  be  recovered  back  from  the  attor- 
ney, whether  the  pensioner  knew  of  the  statu- 
tory protection  or  not. 

Smart  v.  White,  78  Maine,  832,  40  Am.  Rep. 
866;  BoweU  v.  Jennings,  8  Jones,  L.  (N.  C.> 
647. 

The  policy  indicated  in  all  the  enactments  of 
Ck>ngress  relating  to  pensions  is  plainly  to  se- 
cure to  pensioners  the  full  benefit  of  the  sums 
ffranted;  and  no  attempt  to  evade  these  laws 
by  any  schemeor  contrivance  will  be  tolerated. 
The  pensioner  himself  is  not  permitted  to  pay 
the  attorney  a  larger  fee  than  prescribed,  no 
matter  bow  willing. 

U.  8.  V.  Maimers,  16  Fed.  Rep.  411;  U.  S. 
Dig.  1888  (14  N.  S.)  Pension  A.  2.  See  {T.  a 
▼.  llaU,  88  U.  S.  848  (26  L.  ed.  180). 

Field*  J.,  deliToned  the  opinion  of  the 
court: 

The  question  of  law  raised  by  these  ezcep> 
tions  seems  to  be  whether,  if  the  plaintiff  as  an 
attorney  at  law  rendered  services  to  the  defend- 
ant in  Massachusetts  in  procuring  a  pension  for 
her  from  tbe  United  States,  and  if  he  was  not 
known  or  recogLized  by  the  commissioner  of 
pensions  as  a  pension  agent,  and  had  in  no 
way  connected  himself  with  the  pension  office, 
the  amount  of  his  fees  for  such  services  is  to  be 
determined  by  the  Statutes  of  the  United  States, 
or  by  what  a  jury  may  think  they  were  rea- 
sonably worth. 

The  Statute  of  the  United  States  in  force 
when  the  services  were  rendered  was  either 
Statute  1878,  chap.  867,  20  Stat,  at  Large,  248» 
or  Statute  1884,  chap.  181, 28  Stat,  at  Large,  08. 

The  latter  statute  makes  it  an  offense  punish- 
able by  fine  or  imprisonment,  or  both,  for  "any 
agent,  or  attorney,  or  other  person  instrumen- 
iSi  in  prosecuting  any  claim  for  pension,"  etc» 


lU 


CxiTKD  BuTB  CiBCDiT  CoD>T.  NOKTHEKH  DmucT  or  Gsoseu. 


rerorbwai 


Ui4(  tbew  Aatalei  »re  not  bmiled 


to  dlrectlj  or  iDdirectlr  denuiDd  at  recetTe 

"in;  greater  compeDMtun  for  hb  KiricM  or 

InstruineDtality  in  proaecutin;;  m  claim  forpen- 

■ioD  .      .  than  fa  therein  provided;"  and   tbe 

proridoaof  tlieftatuteforcoDipei>stitioaia"Ia 

•11  caiea  wliere  Application  ia  made  for  penBion   of  i^iplicsnta  for' 

.  .  .  and  no  agreement  la  filed  ivith  Ibe  com-   aervicn  were  (Oco  oa  woe  Hataisi  wsra  u 

mtarlooer  ai  berein  proTided,  tbefee  itiall  be  tended  to   proTide  for,  tbej  detennfne  tbe 

$10  and  DO  more."    Sec.  4.  Ibid.  amount  of  Uw  oompoMatioD  be  ia  eoililed  to 

Seciion  I,  cliap.  WT.  Statute  of  1878,  ia:  "It  recelTe.     WoUott  r.  ITrutM. 

dull  be  UDlawtul  for  aaj  attorney,  agent,  "       ■■ 


irniTED  STATES  CIRCUIT  .COURT,  NORTHERN  DISTRICT  OF  QBORGIA. 


BBPUBUC  IRON  UnnNG  CO. 
0.  H.  JONEB. 
( Fed.  Bep.....) 

*L  jnrfadletUmi  aott  by—lgiiiiiof  con- 
tr^et  I  plAAdinc,  Inanacdonfonndednpoa 
ooDtnct  DTOu^bCM'  an  aaalffnee  of  the  oontiact 
tbe  declantiOD  ataould  ibow  (bat  tbe  auK  oouM 
have  beeu  malalaliied  br  tbe  astgnor,  it  no  aa- 
dffnmont  had  been  Diade. 

t.  An  ftetlon  Bar  rtniiinuw  tor  tbe  breach  of  a 
written  oontiaot  of  loweti  an  action  *Younded 
upon  contract"  la  ttie  aenae  of  that  language  aa 
uied  In  the  reatrlcUon  contained  In  tbe  flist  sec- 
tion of  tbe  Act  of  March  8, 1815;  and  a  Qroult 
Oourtof  the  United  Stateeoannot  take  covniiance 
of  mob  •  (ult  In  faror  of  an  aBlgnee  unleas  tbe 
Mune  mlsbt  hare  ttecm  proaeouted  br  tbe  aaalgDor 
tt  no  ueUmment  bad  lieen  made. 
'Head  notaa  br  Nbwiuv.  J. 


a(aiebl.uaL} 

ON  demurrer  to  Um  OMDplaiDt,  In  an  actioo 
brought  to  recorar  damagH  lor  breach  of 
contract.     Buttainei. 
Tlie  fat^  full;  appear  iti  the  opinion. 
Meun.  Brojle*  ft  Johnston.  Onkha^ 
$t  Gr»h»ai  aiid  i,  D.  Conyar*  for  pUnt- 


fordefeodant 


ton: 


I.  J.,  delivered  tbe  tollowiog  opin- 

Tbb  cue  boa  been  lieard  on  a  demarrer  to 
the  decl&ration,  the  ground  of  demnrrer  being 
that  it  ia  a  aillt  brought  by  the  assignee  of  a 
contract,  wbea  suit  could  not  bare  been  proee- 
culed  by  the  aMignor,  and  that  therefore  the 
court  baa  no  Jurisdiction  of  tbe  cue. 


NOTB.— /uH-lletlano/  VniUA  Oatm  CtrtuM  Court. 


jught 
'bltlnB 


If  a 


^nKeoreasdlg 
the  BMiHrioe  onnot  muiDtaln  the 

S'  nuraod  mortgafrorareoltiiensofthesBDieBtate 
Braman  v.  Wareca,  S  Fed.  Bep.  «n;  DeMr.  Ke- 
mnlral  of  Cauaes.  ^j;  ro  of  tbe  nativoee  of  a  bond 
and  mortsage.  Btioldon  v.  Bill,  W  C.  B.  8  Bow.  Ul 
(IS  L.ed.  uer.  HUI  v.  wione,!  Om-tOi  Mmlro, 
Dundaa  v.  Oowler,  3  McLean,  aM. 

If  both  maker  and  payee  ore  dtliena  of  tbe  aune 
State,  an  Inilorsee  cannot  sue  m  tbe  (Cdenil  courts. 
Keiuy  T.  Farmen  *  M.  Bank,  41  D.  B.  IS  Pot.  W  (10 
L.  od.  S97);  OlbBOQ  T.  Cbew.  U  U.S.  IS  Pet.  SIS  <1D  L. 
ed.  m)\  UromKOOle  v.  Farmers  ft  H.  Bank,  18  IT.  8. 
—       -"  "  Led.XSZi;  Ooffee  v. PlanteisBank, G4 


■  How.Ml  ai  L.  ed.£Sl>:  Ooffee  v.Planteis 
D.  8, 18  How.  lid  (U  L.  ed  ■"   ~  " 
t  McLean,  2M:81iiifoi<l 


D.  B.  IS  How.  VSi  tU  L.  ed.  lOBI;  Wellu  v.  Newbe 

iQ,  2M:  Shiif Old  V.Cfl 

mng,>HoLaia,U7. 
'ae  toe  a  remote  indi 


«,  the  remote  Indoraer 

mav  «iio  tn  tbe  circuit  oourt  although  the  Interme- 
dia Ee  In  do  rsiT  could  Dot.  Youog  V.  BryaD,lBU.S. 
S  WtieaC- 146  (6  L.  ed.  ISSi;  Evatu  v.  Oee.  88  U.  B.  11 


The  olroult  court  has  no  Jurisdiction  of  an  aotlnn 

tben,-or.unleB9  the  nsslgnor  might  ha i-HsuediWHlk- 
er  V.  Pnn-iTB.  104  U.  B.  iV>.  K  I.,  od.  T^i:  bi.t  otliur- 
wl»e  wItU  iho  mwliineo  of  a  proml?»>ry  mite  wli.i 
Obtiilnoil  Juilfrmeiit  thereon  la  a  stnie  court.  Obor 
T.  Oallaghci-,  «  U.  8.  IW  l!3  L.  cd.  S3t>. 
AttU/nmnU  to  ttuMt  (imrt  to  cnlcrtafn  Jurt>«f fdfon. 
The  drcutt  court  himJurtBdlctloii  of  a  controverar 
botwcon  citlu'iisul  diUiTciit  Stalls,  nllhougbprop- 
S  L.  It.  A. 


ItEJ-UBUc  Iiio.Y  MiKiHa  Co.  T.  Jonas. 
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TLe  following  is  a  synopsis  of  tbe  plsiodff's 
dectaration: 

FUlDtltt  la  a  corporation  crealed  by  the 
laws  of  Hiasouri,  and  a  ctlizcn  of  tliat  Blate. 
Defendant  is  s  citizen  of  Qeorcla.  On  Ibe 
18th  day  of  August,  1881,  A.  R  Bilva.  plain^ 
IK'S  asaiEnor,  obtained  a  lease  from  defendant 
to  certain  land  in  Bartow  County,  Georgia, 
which  lease  was  tor  a  term  of  five  years,  in 
writing  and  under  seal.  The  purpose  of  the 
lease  was  that  Bilva  should  mine  for  iron  ores, 
luve  all  necessaiy  Tii(htB  for  railroads,  bouars, 
dams,  alolceways,  etc.  Silva  was  to  pay  de- 
fendsnt  a  ronfty  of  serenteen  cents  per  toD. 

On  the  6ui  day  of  Januat;,  1882,  Bilva  as- 
dened  la  writiDC  his  interest  in  this  lease  to 
pKintm.  On  said  6th  day  of  January,  1S83, 
tdaladS  etMered  and  took  poaseariOD  of  said 
premises  and  after  that  time  performed  all  the 
corenants  to  be  performed  by  Silva;  but  not- 
srtthatandiDe  thia,  on  or  about  the  first  of  Bep- 
temlier,  1883,  the  defendaut  with  force  entered 
the  premises  and  dispossessed  plaintiff.  Plaint- 
iff wblle  In  possession  had  cleared  the  ground, 
opened  mines,  tested  ores,  erected  bouses,  ma- 
chinery, etc.,  and  was,  by  its  dispossession  by 
the  defendant,  deprived  of  tbe  use,  issues, 
rents  and  prodts,  etc.  Defendant,  after  dis' 
poesearing  plaintiff,  commenced  and  is  atill 
mining  upon  aaid  land  and  retaining  to  himself 
the  profits.  An  amendment  to  the  declaration 
sets  forth  that  on  the  third  dav  of  August, 
1881,  Bilva  made  a  contract  with  a  furnace 
company  in  Tennessee,  wbereby  he  agreed  to 
furnish  80,000  tons  of  iron  ore  within  a  year  at 
(l.SO  per  ton,  which  contract  was  assigned  to 

C'ntiff,  and  Ihe  pruflta  of  the  contract  were 
by  the  breach  of  the  lease  by  defendant. 


It  is  sud  in  one  of  the  contracis  attached 
thai  Bilva  is  a  citizen  of  Missouri,  and  in  an- 
other that  he  is  a  citizen  of  Qeorgia;  but  it  la 
not  alleged  anywhere  that  be  could  have  main- 
tained this  suit.  This  la  held  to  be  necessarv. 
Oorbin  v.  Back  Hawk  Co.  105  U.  S.  659,  and 
cases  cited  at  tbe  conclusion  of  the  opinion,  page 
667  [26  L.  od.  1186,  IIBB]. 

There  is  no  contention,  however  that  8Hn 
could  have  prosecuted  this  suit.  It  baa  been 
assumed  all  through  that  he  could  not,  and 
that  Is  taken  as  conceded.  This  suit  was  com- 
menced in  ItSS,  and  the  sole  question  discussed 


a  contract  la  favor  of  an  assignee  unleaa  a  suit 
might  have  been  proeecuted  In  such  court  to 
recover  thereon,  if  no  assignment  bad  been 
made,  except  in  cases  of  promlsaorv  note* 
negotiable  by  the  law  merchant  and  bills  of  ex- 
chanKC." 

It  is  urged  by  counsel  for  plaintiff  that  tbU 
is  not  a  suit  "founded  on  contract,"  within  Ihe 
meaning  of  tbe  extract  from  the  Act  of  1875 
just  quoted.  It  is  contended  that  this  expres- 
sion, "  founded  on  contract,"  is  limited  in  its 
meaning,  and  should  be  construed  to  cover 
only  suits  brousht  on  the  contract  to  recover 
the  amount  called  for  by  Uie  contract,  or  to 
have  a  specific  performance  of  Its  terms;  and 
that  It  should  not  be  extended  to  embrace  a 
suit  for  damages  for  a  breach  of  a  contracL 
This  view  of  the  law  would  give  It  a  much 
narrower  construction  than  lis  language  and 
evident  purpose  Justifies. 

A  suit  for  damages  for  breach  of  a  contract 


S74). 
An  equitable  (Mlcnee  of  t 

caaiMt  sue  If  his  av- 

WUUnMni,ICurt.CI 


■  suit  bj  tbe  nmlgnrr.  uukas  It  would  have  bad  ]u- 
ilsdlotion  K  Hia  asalcpor  had  sned.    Newgaca  - 

New  OrtoBna,  n  AdTBep.  ua;  =' v~... 

Fapar  Od.  n  >M.  Bep.  in. 

Under  Untted  tta&e  Bevlsed  statutes,  I  S».  tbe 
elrault  oourtbas  not  Jurisdiction  of  asu  It  to  eafotce 
performanoe  of  a  ODntract  In  ravor  of  an  assignee 
wbere  the  aadgnor  oould  not  have  sued,  such  auit 
beinioneto  reoow  tbe  oontents  of  ■  otiose  Inao- 
Uop.   tUioeontt  V.  Bloiham,  Ut  U.  S.  730  (31  L.  ed. 

olaim  to_an  aooount 
Ktot, 
Ohom  <n  ottioB,- uJUt  inclwle^ 

Cboses  In  action  Include  all  debts  and  all  olalms 
tor  damacea  for  bniaoh  of  contract  (Bushnell  v. 
Kennedy.  TS  U.  8. 9  WalL  SI  U  L.  ed.  738:  Dotr, 
Itoaiova]  at  Oauaea,  71);  open  accounts  or  unUgiu- 
datad  aooounia.  as  irell  as  promlaioiy  notes.  Sere 
V.  Fttot,  ninnv  Wilkinson  V.  WilklnM>n.e  Curt  GSi. 

TlM  BKfvqee  of  a  mortgage  given  to  seoure  a  note 
cannot  sue  unless  bts  asglinior  oould.  Sbeldon  v. 
aw. «  D.  a  8  How.  141  (U  L.  ed.  Ut7i. 

All  oonttaota.  promises,  and  ouvenanta  for  the 
delivery  of  Ihe  obatlcila  or  monej' are  within  tlie 
Act  (/ci;);  and  all  torts  when  conneat«d  witb  oon- 
tiacta  (Busfanell  V.  Keonedr.ntjira,' Deet;,  Kemovs] 


ol  Causes,  TB);  but 

Nor  does  Uie  term  apply  lo  an  action  ay  an  as- 
•Ignee  to  recover  tbe  poa>e«lnn  of  the  chose  In  ao- 
tlon  or  damoiree  for  Its  wrotiLrTiil  detention.    De(di> 
ler  V.  Dodge7ti7  tJ,  S.  IB  How.  63i  ai  I-  ed.  IIMU. 
ITTio  not  viOMn 


term  "aBstgueea."  and 

the  terms  of  the  AoL 

Cbappedelalne  v.  Deotienaux,  S  D.  S.  1  Cranoli,  SM 
ffi  L.  ad.  fflB);  Cblldres  v.  Emoij,  El  D.  B.  S  Wheat. 
M)  <S  L.  ed.  7IK);  Harer  v.  Foulkrod.  1  Wash.  C.  CL 
SO. 

Nor  are  assignees  bv  operation  of  law  inoluded  bi 
tbe  Act.  Beie  v.  Pltot,  lO  V.  8.  S  Cianoh,  33B  iS  L. 
ed.  SlOh 

IXimDMl  of  satt;  wten  Just^KciL 


rmtofOm  Au. 
■Ithln  the  (orms  of  the 
IZ  Fed.  Rep.  3&1:  llmdford 


AoL    Uavleav.  Iathi_,. ,.„ 

V,  Jenkg,  S  McLean.  130;  Fuater,  Fed.  Jur.  Aotb,  Hi. 

Hie  reprosentatlvra  of  a  deocosed  person 
,2L.RA. 
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Ukitbd  States  CouniiT  CoimT,  Nobthbbk  Oibtbiot  of  Osoboia. 


Daa, 


would  seem  to  be,  for  present  purposes  at  least, 
ts  much  a  suit  "  founded  on  oontracfasa 
suit  to  tecover  a  spedflc  amount  called  for  by 
a  contract.  Both  are  based  on  a  contract  and 
require  its  support  to  sustain  them. 

ThiB  suit  is  brought  by  the  plaintiflP  on  ac- 
count of  the  depnvation  of  specified  rights 
which  it  says  it  acquired  bv  the  terms  of  the 
•contract  in  writing,  which  ft  sets  out  in  full  in 
the  declaration. 

The  grayamen  of  its  action  is  the  yiolation 
by  the  defendant  of  his  agreement  contained 
in  the  contract  It  is  the  foundation  of  plaint- 
ill's  rights;  and  if  the  suit  proceeded  to  trial, 
the  first  eWdenoe  offered  by  it  in  the  case  would 
necessarily  and  properly  be  the  contract. 

But  it  is  further  urged  that  this  expression, 
*'  founded  on  contract/'  as  used  in  the  Act  of 
1875,  should  be  construed  in  connection  with 
the  language  of  the  Judiciary  Act  of  1789, 
"  the  contents  of  any  promissory  note  or  other 
chose  in  action,"  and  also  the  language  of  the 
Act  of  March  8.  1887. 

Why  a  change  was  made  in  the  language, 
restrictiye  of  the  Jurisdiction  of  the  court  as  to 
suits  by  assignees,  in  the  Act  of  1875,  and  why 
the  language  of  the  original  Act  of  1780  was 
readopied  (so  far  as  applicable  here)  in  the  Act 
of  1887,  is  not  apparent— especially  as  to  the 
last  enactment.  It  would  seem  probable,  how- 
eyer,  that  the  purpose  in  usin^  the  lan^iage 
adopted  in  1875  was  to  simplify  the  matter, 
and  to  avoid  the  difficult  questions  and  nice 
distinctions,  which  had  arisen  in  interpreting 
the  expression,  "the  contents  of  any  promissory 
note  or  other  chose  in  action,"  as  used  in  the 
original  Act  Howeyer  this  may  be>  it  is  diffi- 
cult to  see  how  the  plaintiff  is  benefited  by 
yiewing  the  Act  of  18^5  in  connection  with  the 
other  legislation  on  the  subject. 

It  would  seem  that  the  construction  which 
has  been  given  to  the  Act  of  1789  liy  the  su- 
preme court  would  be  fatal  to  the  jurisdiction 
in  this  case,  even  if  the  suit  had  besn  brought 
while  it  was  in  force. 

Without  discussing  any  of  the  former  cases, 
the  case  of  CoHrin  y.  BloiCk  Hawk  County,  «u- 
pra,  is  decisive  of  the  question  made  in  the  case 
at  Bar.  In  the  opinion,  page  666  [1188],  the 
term  "the  contenU"  is  thus  defined:  "The 
contents  of  a  chose  in  action,  in  the  sense  of 
section  629,  are  the  rights  created  by  it  in  favor 
of  a  party  in  whose  behalf  stipulations  are 
made  m  it,  which  he  has  a  right  to  enforce  in 
a  suit  founded  on  the  contract;  and  a  suit  to 
enforce  such  stipulations  is  a  suit  to  recover 
such  cuntent&" 

This  construction  dparlv  coven  the  case  now 
under  consideration.  In  ft  the  plaintiff  seeks 
to  enforce  a  stipulation,  and  the  most  important 
stipulation,  of  the  contract  set  out  in  its  decla- 
ration, and  made  the  foundation  of  its  claim. 

In  the  latter  case  of  Shoeerqft  v.  B  oxharh, 
124  U.  8.  780  [81  L.  ed.  574],  in  the  opinion  of 
the  court  this  language  is  used:  "  Section  629 
of  the  Revised  Statutes,  which  was  in  force 
when  the  suit  was  commenced,  declares  that 
no  '  circuit  court  shall  have  any  cognizance  of 
any  suit  to  recover  the  contents  o'  any  promis- 

SUitA. 


■ory  note  or  other  cboae  in  action  in  favor  of 
an  assignee,  unless  a  suit  mi^t  baye  been 
prosecuted  in  such  court  to  recover  the  eaid 
contents  if  no  assi^ment  had  been  made^  ex- 
cept in  cases  of  foreign  bills  of  exdbange.'  The 
terms  used  '  the  contents  of  any  prondnory 
note  or  other  choee  in  action/  were  designed  to 
embrace  the  rights  the  instrument  oonferred 
which  were  capable  of  enforcement  bj  rait 
They  were  not  happily  chosen  to  convej  this 
meaning^  but  they  have  received  a  cooatruction 
substantially  to  tliat  purport  in  repeated  decis- 
ions of  this  court  They  were  so  oonstmed 
in  the  recent  case  of  (JoHrin  y.  Ratk  Bowk 
County,  106  U.  8.  659  [26  L.  ed.  11861,  where 
the  subject  is  fully  considered  and  thededsioiis 
dted. 

"There,  a  suit  brought  to  enforce  tbeapeeiic 
performance  of  a  contract  was  held  to  be  aaoit 
to  recover  the  contents  of  a  chose  in  action,  and 
therefore  not  maintainable  under  the  statute  in 

Suestion,  in  the  Circuit  Court  of  the  United 
tates,  by  an  assignee,  if  it  could  not  have 
been  prosecuted  there  bv  the  assignon  had  no 
assignment  been  made. 

The  case  of  &moM  v.  Tpsilanti  Paper  Cb.  88 
Fed.  licp.  193,  in  the  Circuit  Court  of  the 
Eiistem  District  of  Michigan,  was  broiuriit  after 
the  i>a8sage  of  the  Act  ox  March  8,  lSf7;  and 
in  that  case  it  was  held  that  ''an  action  to  re- 
cover damages  for  the  refusal  to  accept  and  pay 
for  merchandise  purchased  under  an  oral  con- 
tract is  a  suit  to  recover  the  contents  of  a  chose 
in  action,  within  the  meaning  of  the  Aot  of 
March  8, 1887;  and  a  circuit  court  has  no  lurls- 
diction  of  such  suit  in  favor  of  an  assignee 
unless  it  might  have  been  prosecuted  in  8u<di 
court  if  no  assignment  had  been  made.**  In 
the  opinion  the  court  reviews  the  decislona  of 
the  supreme  court  on  the  Act  of  ITQd,  and  de- 
rives therefrom  authority  for  deciding  as  above. 
So  that  if,  as  has  been  urged  by  plaintiff  here, 
a  suit  to  come  within  the  restriction  of  the  Act 
of  1875,  must  be  to  recover  **  the  contents "  of 
the  contract,  it  would  seem  that  following  Che 
interpretation  repeatedly  siven  the  term  '^Don- 
tents  "  this  suit  could  not  oe  maintained. 

The  decision  in  the  case  of  BUteUodt  t. 
8maU,  127  U.  8.  96  [88  L.  ed.  70],  so  far  as 
it  touches  upon  the  question  here  presented^ 
would  seem  to  be  adverse  to  plaintiff's  rights 
to  maintain  this  suit  That  case  was  brousfat 
under  the  Act  of  1875,  and  while  the  dlrecmm 
of  the  supreme  court  to  dismiss  the  biQ  for 
want  of  Jurisdiction  seems  to  have  been  mainly 
upon  another  ffround,  yet,  so  far  as  It  affects 
this  case  at  all,  it  is  not  favorable  to  the  plaint- 
iff's riffhts.  Other  reasons  have  been  nned 
for  givug  this  restriction  the  limited  meamng 
cootended  for  by  plaintiff ;  some  of  which  would 
be  important  if  doubt  was  entertained  as  lo  Its 
construction  in  this  connection;  but  none  of 
the  reasons  suggested  can  have  force  in  view  of 
what  appean  to  be  the  plain  meaning  and  in- 
tent of  the  language  used.  It  seems  dear, 
therefore,  that  tKU  aemumr  mu&t  UiuitcUntd^ 
and  it  mU  be  9o  ordartd. 

The  Circuit  Judge  concon  in  the 
reached. 
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Jodah  A«  HYLAKD,  Impleaded,  etc,  Appt. 

(....Fed.  Bep.....) 

^.  Where  aa  agrent.  authorised  bj  aprln- 
dpal  to  purehase  snppliea  for  the  use  of 

the  pHDeipal,  and  instmoted  to  purchase  only 
for  OBsh,  purchases  In  his  own  name,  upon  credit, 
of.  a  seller  who  supposes  the  a^rent  to  be  buying 
for  himself  only,  and  the  principal  pays  or  settles 
with  the  agent  for  the  supplies  in  erood  faith, 
supposing  that  the  agent  had  purchased  them  for 
cash  or  upon  his  personal  credit,  he  is  not  liable 
over  again  to  the  seller  for  the  price  of  the  sup- 
plies. 

%  The  rule  that  a  eeller  who  deals  with 
the  acent  of  an  undisclosed  principal  can, 
npon^Scoverlng  the  principal,  resort  to  the  lat- 
ter for  payment,  unless  by  his  conduct  he  has  led 
the  principai  in  the  mean  while  to  pay  or  settle 
with  the  agent,  does  not  apply  to  a  case  in  which 
the  agent  bought  contrary  to  his  instructions, 
and  the  beller  gave  credit  to  the  agent  supposing 
him  to  be  the  only  principal,  and  the  principal 
has  in  the  mean  time  paid  the  agent. 

(December  1, 1888.) 

APPEAL  by  respondent,  in  admlraltr,  from 
a  decree  for  libelant  upon  a  libel  for  sup- 
plies furnished  respondent's  agent  in  charge  of 
a  canal-boat.     Libel  dinnisted. 
The  fads  appear  in  the  opinion, 
ifr.  Josiah  A.  Hyland  for  appellant 
Mr.  Peter  S«  Carter  for  appellee. 

Wallace*  J,f  dollvcrod  the  following  opin- 
ion: 

The  libel  sets  forth  two  causes  of  action  for 
aopplies  purchased  by  one  Gibson.  The  dia- 
tiict  court  decreed  in  favor  of  the  libelant  upon 
the  first  cituse  of  action,  and  dismissed  the  hbel 
as  to  the  other.  The  respondent  in  the  court 
below  is  the  appellant  here;  but  the  libelant, 
although  he  has  not  appealed  from  the  part  of 
the  decree  hy  which  the  libel  as  to  the  second 
cause  of  action  was  dismissed,  cites  the  case  of 
Jrrine  y.  TUe  Uttper,  122  U.  S.  256  [80  L.  ed. 
1175],  and  insists  that  he  is  entitled  to  urge  that 
this  court  should  decree  in  his  fayor  as  to  that 
cause  of  action. 

The  facts  which  appear  in  eyidence  are  these: 
During  the  period  in  which  the  supplies  were 
purchased,  one  Gibson,  who  was  the  owner, 
and  was- managing  certain  canal-boats  of  his 
own,  was  emoloyS  by  the  appellant  to  manage 
certain  canal-boats  for  the  latter.  Gibson  was 
to  obtain  employment  for  the  boats,  and  return 
the  net  earni  gs  monthly  to  api>ellant,  after 
paying  for  all  repairs  and  supplies,  and  de- 
ducting his  own  commissions.  His  instruo* 
tions  were  not  to  obtain  supplies  upon  credit, 
*Head  notes  by  Wali^agb,  J, 


but,  if  not  in  funds  from  the  earnings,  to  call 
upon  the  appellant.  Monthly  settlements  of 
account  took  place  between  Gibson  and  the 
appellant,  in  which  Gibson  was  allowed  all 
items .  for  supplies  paid  or  contracted  for  by 
him  against  the  earnings  of  the  boats,  and  a 
considerable  fund  was  always  left  in  his  hands 
by  the  appellant.  Gibson  ceased  to  act  as  ap- 
pellant's agent  September  1,  1836.  The  sup- 
plies were  sold  to  him  prior  to  that  time.  The 
libelant  supposed  that  Gibson  was  the  owner 
of  all  the  boats  he  was  managing,  and  dealt 
with  him  as  such,  selling  him  supplies  for  all 
indiscriminately,  charging  the  price  to  him, 
and  taking  his  notes  from  time  to  time,  or 
those  of  one  Isham,  his  clerk.  The  claim  to 
recoyer  the  part  of  these  supplies  used  on  ap- 
pellant's boats  is  the  first  cause  of  action  set 
forth  in  the  libel. 

One  Eelly  had  also  sold  supplies  to  Gibson 
for  the  same  boats,  supposing  that  Gibson  was 
the  owner,  and  had  received  Gibson's  notes,  or 
notes  of  Git>son's  clerk,  for  the  amount.  After 
these  notes  had  matured,  Gibson  asked  the 
libelant  to  pay  them  for  him  to  Kelly,  and  the 
libelant  did  so,  receiying  new  notes  from  Gib- 
son for  the  amount.  There  was  noaBsignment 
to  libelant  of  Kelly's  original  demand  against 
Gibson.  The  claim  for  the  supplies  thus  sold 
by  Kelly  to  Gibson  is  the  second  cause  of  action 
set  forth  in  the  libel.  After  Gibsoh  ceased  to 
act  as  agent  for  appellant,  the  liMant  discoy- 
ered  that  some  of  the  supplies  had  been  pur- 
chased for  the  appellanris  boats,  and,  being 
unable  to  collect  his  demands  of  Gibson,  made 
claim  against  the  aopellant  therefor.  Until 
then  the  appellant  dia  not  know  of  the  trans- 
actions between  Gibson  and  the  libelant,  or 
between  Gibson  and  Eelly.  The  monev  s  left 
by  appellant  in  Gibson's  hands  were  at  all  times 
more  than  the  amount  of  the  libelant's  demands, 
and  Gibson  was  indebted  to  the  apijellnnt  in 
more  than  that  amount  when  he  ieft  the  ap- 
pellant's employ,  and  when  this  libel  was  filed. 

As  to  the  fiist  cause  of  action  no  question  is 
made  by  the  appellant  that  it  is  not  of  admiral* 
ty  cognizance,  but  he  insists  that  he  is  not  liable 
as  a  principal  for  the  supplies  sold  to  his  agent 
by  the  libelant,  under  tbecircumslances  of  the 
case.  The  general  rule  is  familiar  that,  when 
goods  are  bought  by  an  agent,  who  does  not  at 
the  time  disclose  that  he  is  acting  as  agent,  the 
seller,  although  he  has  relied  solely  upon  the 
aunt's  credit,  may,  upon  discoyering  the  prin* 
apal,  resort  to  the  latter  for  payment  But 
the  rule  which  allows  the  seller  to  have  recourse 
against  an  undisclosed  principal  is  subject  to 
the  quaUfication  stated  by  Lard  Mansfield  in 
Bailion  y.  Bodgdon.  4  Taunt.  576,  and  by  Ten- 
terden.  Oh.  J,,  and  Bayley,  J,,  in  Thomwn  ▼• 
Davenport,  0  Bam.  &  C.  78. 

As  stated  by  Mr.  Justice  Bayley,  it  is  "that 


NoTB.— PrfnefpaZ  not  liable  when  credit  given  exetu^ 

elveHy  to  ogenL 

Where  a  tUrd  party,  knowing  that  the  agent  acts 
for  his  principal,  elects  at  the  nme  of  the  makingr 
of  the  contract  to  give  exclusiye  credit  to  the  agen^ 
he  cannot  afterwards  sue  the  principal.  Font  y. 
wmiamB.62U.8.81  How.  287  (16  L.  ed.  86) ;  Jones 
y.  .£tiia  Ins.  Go.  14  Oonn.  601 ;  Johnson  y.  Cleayes.  16 
H.  H.  882;  Staokpole  y.  Arnold,  U  Mass.  27;  Ooto- 

9L.R.A. 


man  v.  First  Nat.  Bank^  N.  Y.  888 ;  Cunningham 
y.  Soulee,  7  Wend.  106;  Cheever  v.  Smith,  16  Johnsu 
276;  Silyer  y.  Jordan,  188  Mass.  810;  Raymond  y. 
Crown  Sc  B.  Hills,  2  Met.  819 ;  James  y.  Bizhy,  11 
Mass.  84 ;  Winchester  v.  Howard,  07  Mass.  808 :  Paige 
y.  Stone,  10  Met  160:  French  v.  Frige.  24  Pick.  18; 
Priestley  y.  Femie,  8  Hurlst.&  C.977;  Kymer  y, 
Suwercropp,  1  Camp.  112;  Wheeler  y.  MoOuinb 
voett — •  Hubbard  y.  Tenbrook,  pott,  -— ^ 
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the  principal  shall  not  be  prejudiced  by  being 
made  personally  liable  if  the  justice  of  the  case 
is  that  be  should  not  be  personally  liable.  If 
the  principal  has  paid  the  agent,  or  if  the  state 
of  accounts  between  the  agent  here  and  the 
principal  would  make  it  unjust  that  the  seller 
should  call  on  the  principal,  the  fact  of  pay- 
ment or  such  a  state  of  accounts  would  be  an 
answer  to  the  action  brought  by  the  seller, 
where  he  has  looked  to  the  responsibility  of 
the  agent." 

The  principal  must  respond  to  and  may  avail 
himself  of  a  contract  made  with  another  by  an 
undisclosed  agent.  When  he  seeks  to  enforce 
a  bargain  or  purchase  made  by  his  agent  the 
rule  of  law  is  that,  if  the  agent  contracted  as 
for  himself,  the  principal  can  only  claim  sub- 
ject to  all  equities  of  the  seller  against  the 
agent.  In  the  language  of  Parke,  B,:  "He 
must  take  the  contract  subject  to  all  equities. 
In  the  same  way  as  if  the  agent  were  Uie  sole 
principal"  (Beckham  v.  Drake,  9  Mees.  &  W. 
98),  and  accordingly  subject  to  any  right  of 
set-off  on  the  part  of  the  seller  {Borriee  v.  Im- 
perial Ottoman  Bank,  29  L.  T.  K.  8.  en^S), 

Thus  the  rights  of  the  principal  to  enforce, 
and  his  liability  upon,  %i  contract  of  sale  or 
purchase  made  by  his  agent,  without  disclos- 
ing the  fact  of  the  agency,  are  precisely  oo«'x- 
tensive.  as  regards  the  other  contracting  party, 
if  the  limitation  of  his  liability  is  accurately 
stated  in  the  earlier  cases. 

The  qufflification  of  the  principal's  liability 
to  respond  to  his  a^rent's  contract,  as  stated  in 
the  earlier  authorities  mentioned,  was  nar- 
rowed by  the  interpretation  adopted  in  Heaid 
T.  KenwffTthy,  10  £zch.  789,  to  the  effect  that 
the  princioal  is  not  discharged  from  full  respon- 
sibility unless  he  has  been  led  by  the  conduct 
of  the  seller  to  make  pay  merit  to  or  settle  with 
the  agent;  and  the  doctrine  of  this  case  has  been 
reiternted  in  many  sul^equent  cases,  both  in 
England  and  in  this  country,  where  the  agent 
did  not  contract  as  for  himself,  but  as  a  broker, 
or  otherwise  as  representing  an  undisclosed 
principal.  One  of  the  more  recent  English 
cases  of  this  cla.«s  is  Davison  v.  Donaldson,  L. 
R  9  Q.  B.  Div.  628. 

But,  as  is  shown  in  Armstrong  ▼.  Stokes,  L, 
R  7  Q.  B.  599,  the  version  of  Heald  v.  Ken- 
fjoorthy,  while  a  correct  interpretation  of  the 
rule  of  the  principal's  liability,  when  applied  to 
cases  in  which  the  seller  deals  with  the  agent 
relyinsr  upon  (he  existence  of  an  undisclosed 
principnl,  is  not  to  be  applied  in  those  in  which 
the  seller  has  ffiven  credit  solely  to  the  agent, 
supposing  biro  to  be  the  principal.  This  case 
decides  that  the  principalis  not  liable  when  the 
seller  has  dralt  with  the  a^rent  supposing  him 
to  be  the  priiicipal,  if  he  has  in  good  faith  paid 
the  ngont  at  a  time  when  the  seller  still  gave 
credit  to  the  agent,  and  knew  of  no  one  el^^e. 
See  also  Ircine  v.  Watson,  L  R  6  Q.  B.  Div. 
102. 

Under  surh  circnmslanoes  it  is  immaterial 
that  the  principal  has  not  l>een  milled  by  the 
seller's  conduct  or  laches  into  ra>i")?  or  set- 
tling with  Ills  Rffent.  It  is  enoTirh  to  absolve 
bin:  from  linMlity  that  he  has  in  good  faitli  paid 
or  Fottled  with  his  agent.  In  that  case  the  court 
was  dealing  with  a  contnct  made  l»y  an  agt*nt 
which  was  within  the  scope  of  the  authority 
c^^^ferrrd  on  him,  but  \Nhich  was  nevertheless 
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made  by  the  agent  as  though  he  were  acting 
for  himself  as  principal  iS  the  present  case 
Gibson  had  no  authority  at  all  to  make  a  pur- 
chase upon  the  credit  of  the  appellant  But  aa 
it  appears  that  appellant,  in  the  monthly  settle- 
menta  of  accoimt  with  Gibson,  allowed  hint 
out  of  the  earnings  charges  for  supplies  for 
which  the  latter  had  not  actually  paid,  he  matt 
be  deemed  to  have  authorized  Gibson  to  pur- 
chase supplies  for  him  upon  Gibson's  own 
credit  Under  the  circumstances,  if  Gibson 
had  purchased  supplies,  i>urporting  to  act  as 
an  agent  of  appellant  in  doing  so,  appellant,  by 
consenting  to  their  bein^  used  for  his  benefit, 
and  by  blowing  the  pnce  in  his  settlements 
with  Gibson,  would  have  been  liable  to  thoee 
who  sold  to  him  upon  the  theory  of  ratification. 
But,  as  Gibson  did  not  assume  to  act  as  agent 
in  making  the  purchases,  there  is  no  basis  for 
applying  the  doctrine  of  ratification. 

Yerv  different  considerations  govern  the  case 
in  which  an  agent  who  assumes  to  represent  an 
undisclosed  principal  buva  of  a  seller  upon 
credit,  and  one  in  which  the  agent  aasumes  to 
be  acting  for  himself,  and  the  seller  deals  with 
him,  and  gives  him  exclusive  credit,  supposing 
him  to  be  the  onlv  principal.  In  the  first,  if 
the  agent  has  authority,  express  or  implied,  to 
buy  upon  credit  for  the  principal,  or  ostensible 
authority  to  do  so,  upon  which  the  seller  relies, 
then,  by  the  familiar  rules  of  law,  the  contract 
is  the  contract  of  the  principal,  and  is  none  the 
less  so  because  the  name  of  the  principal  does 
not  happen  to  have  been  disclosed.  The  prin- 
cipal is  oound  by  the  acts  of  his  agent  within 
the  scope  of  his  real  or  apparent  authority;  and 
the  seller  understands  that,  even  thouffh  be 
may  hold  the  agent  personally  responsibte,  he 
may  also  resort  to  the  undisclosed  prinoipal. 
But  in  the  other,  as  the  seller  does  not  rely  upon 
any  ostensible  authority  of  the  one  with  whom 
he  contracts  to  represent  a  third  person,  be  can 
only  resort  to  the  third  person  as  principal,  and 
charge  him  as  such,  when  the  purchase  is  made 
by  one  having  lawful  authontv  to  bind  the 
tliird  person.  It  is  immaterial,  in  such  a  case, 
whether  the  contract  is  made  by  an  agent  who 
is  employed,  in  a  continuous  employment  or  In 
a  single  transaction,  bv  a  principal,  or  whether 
he  is  one  who  may  be  deemed  a  general,  instead 
of  a  special,  agent. 

**When  the  agency  is  not  held  out  bv  the 
principal  by  any  acts  or  declarations  or  impli- 
cations to  be  general  in  regard  to  the  panicular 
act  or  business,  it  must  from  necessity  be  con- 
strued according  to  its  real  nature  and  extent; 
and  the  other  j^y  must  act  at  his  own  peril, 
and  is  bound  to  inquire  into  the  nature  and 
extent  of  the  authority  actually  conferred.  In 
such  a  case  there  is  no  ground  to  contend  that 
the  principnl  ought  to  be  bound  by  the  acts  of 
the  agent  beyond  what  he  has  appaiently  au- 
thorized, because  he  has  not  misled  the  confi- 
dence of  the  other  party  who  has  dealt  with 
the  agent."    8tor^,  Ag.  g  188. 

It  is  therefore  difflr>ult  to  understand  how,  as 
an  ori^innl  proposition,  it  could  be  reasonably 
maintained  that  there  is  any  liability  on  the 
part  of  one  who  has  employed  another  to 
manage  his  interests  in  a  business,  or  series  of 
transactions,  in  which,  as  an  incident,  pur- 
chases of  goods  are  to  be  made,  has  ^ven  him 
instructions  not  to  purchase  on  credit,  and  liai 
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supplied  him  with  funds  to  purcbara  for  cash, 
to  a  seller  who  has  sold  to  the  person  employed 
upon  credit,  and  dealt  with  him  as  the  only 
principal.     Taft  v.  Baker,  100  Mass.  68. 

Of  course  he  would  be  liable,  and  the  in- 
structions not  to  buy  on  credit  would  go  for 
nothing,  if  he  did  not  supply  the  agent  with 
funds  to  pay  for  the  necessary  goods,  because 
in  that  case  the  agent  would  have  implied  au- 
thority to  buy  them  on  credit 

So,  also,  in  a  case  which  may  be  supposed, 
where  a  principal  knows,  or  ought  to  know, 
that  the  agent  is  buyinff  on  credit  in  his  own 
name,  yet  the  principal  takes  all  the  income 
of  the  business  without  making  any  pro- 
yision  for  payment  to  those  who  have  trusted 
the  agent,  the  principal  would  be  liable,  be- 
cause in  such  a  case  his  conduct  would  be  in- 
consistent with  good  faith,  and  he  ouffht  not 
to  be  permitted  to  avail  himself  of  the  benefits 
without  incurring  full  responsibility  for  the 
i^genf  8  acts.  But  it  is  nrobably  too  late  to 
consider  the  questions  Uins  suggested  upon 
principle;  and  it  may  be  accept^  as  law  that 
the  seller,  under  the  circumstances  of  a  case 
like  the  present,  upon  discovery  of  the  princi- 
pal, can  resort  to  and  recover  of  him,  if  he  has 
not  bona  fide  paid  the  agent  in  the  mean  time, 
or  has  not  made  such  a  change  in  the  state  of 
the  account  kietween  the  agent  and  himself  that 
he  would  suffer  loss  if  he  should  be  compelled 
to  pay  the  seller.  Sto^,  Ag.  §  201;  1  Pars. 
Cont.  68;  FUh  v.  Wobdj  4  E.  D.  Smith,  827; 
TfuntMU  T.  AUUnean,  88  Ind.  248;  Oealand  v. 
Walker,  11  Ala.  1058;  MeOuOough  v.  Thomvmm, 
46  N.  T.  Super.  Ct.  [18  Jones  &  S.]  449;  Laing 
T.  Bvtler,  87  Hun,  144. 

In  the  case  last  cited  the  court  used  this 
language: 

'Habere  the  purchase  has  been  made  by^  the 
•gent  upon  credit  authorized  by  the  principal, 


but  without  disclosing  his  name,  and  payment 
is  subsequently  made  bv  the  principal  to  the 
agent  in  good  faith  before  the  agency  is  dis- 
closed to  the  seller,  then  the  principal  would 
not  be  liable. ' 

According  to  these  authorities,  If  H  should 
be  conceded  that  the  facts  in  the  present  case 
warrant  the  inference  that  the  appellant  gave 
Gibson  authority  to  buy  either  upon  his  own 
credit  or  upon  the  credit  of  the  appellant,  the 
libelant  cannot  recover.  It  certamly  is  not 
material  that  the  appellant  did  not  pay  Gibson, 
or  make  any  settlement  with  him,  on  account 
of  the  libelant's  demands  spedficidly.  It  is 
enough  that  he  did  settle  with  Gibson  for,  and 
allowed  him  to  retain  in  his  hands  sufficient 
moneys  to  pay,  all  outstanding  liabilities  con- 
tracted bv  him  for  the  appel&nt's  benefit,  in- 
cluding the  demands  of  the  libelant.  At  the 
time  of  the  last  settlement  the  appellant  had 
paid  the  libelant's  demands  and  all  outstand- 
ing liabilities  contracted  by  Gibson  as  between 
Gibson  and  himself;  and  this  was  before  the 
libelant  knew  any  principal  in  the  purchases, 
other  than  Gibson  himself. 

As  respects  the  second  cause  of  action,. the 
case  may  be  briefly  disposed  of  without  con- 
sidering the  question  whether  the  libelant  can 
be  heara  to  urge  that  the  decree  from  which  he 
has  not  appealed  ought  to  be  reversed.  '  The 
transaction  was  merely  a  loan  from  libelant  to 
Gibson.  Whether  the  appellant  is  liable  as 
upon  a  loan  made  by  his  a^nt  or  not,  his  obli- 
gation is  in  no  sense  a  maritime  one,  and  can- 
not be  enforced  in  a  court  of  admiralty.  The 
libelant  did  not,  bv  paying  the  notes  to  Kelly, 
and  receiving  Gibson^  notes  for  the  amount, 
succeed  to  any  rights  which  Kelly  may  have 
had  to  enforce  a  dium  for  the  supplies. 

Tfie  libel  U  dimniteed,  with  the  eosU  of  thU 
Court  and  of  the  District  Court 
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James  BRADT,  Appt,, 

V, 

MAYOR,  etc.,  OP  the  City  of  NEW  YORK, 

Beepte. 

1.  The  oertlfleate  of  the  proper  oflleer  that 
oertaiD  work  is  neoeasary  to  oomplete  or  perfect 
a  particular  job  wluoh  is  beiiur  performed  for  the 
City  of  New  York  or  that  any  supply  is  needful 
for  any  particular  purpose.  Is  conclusive  as  be- 
tween the  onecontractini^  to  fumi^^h  such  work  or 
supply  and  the  city,  where  there  is  no  allegation 
of  fraud,  and  where  the  facts  indicate  that  the 
ncH^esBity  certified  is  a  poasible  incident  of  such 
work  or  supply.  , 

&  The  court  of  appeals  will  not  review 

the  ronciusion  of  the  olflcer  specially  chargred 
with  the  determination  of  the  question  of  the 
necessity  of  certain  work  to  oomplete  a  Job  or 
of  certain  supplies  for  the  City  of  New  York, 
wh<Te  it  api>ear8  that  the  facta  called  for  the 
I'XiMcisf*  of  his  Judymont,  and  that  A  reasonab.e 
np<-c8>it.v  mifrht  by  possibility  have  existed. 

IL  A  contract  with  the  City  of  New  Tork, 

foi  the  consideration  of  $975,  to  substitute  cherry 
for  pine  in  flnisbinfr  the  Inferior  of  a  public  build- 
fnir  in  process  of  construction  under  a  valid  con- 
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tract,  'need  not  be  founded  upon  a  sealed  bid  or 
proposal  under  the  OonsoUdation  Act,  I  64,  re> 
quirlnflr  contracts  for  extra  work  to  be  so  founded 
*'  where  the  several  parts  of  the  said  work  orsup- 
ply  shall  together  involve  the  expenditure  of 
more  than  $1,000. 

(March  S,  1889.)  I 

APPEAL  by  plaintiff,  from  an  order  of  the 
General  Term  of  tbe  Superior  Court  of  the 
City  of  New  York,  reversing  a  judirment  of 
tbe  Special  Term  in  favor  of  plaintiff  and  or- 
dering a  new  trial  in  an  action  to  recover  tbe 
amount  alleji^ed  to  be  due  upon  a  contract  for 
labor  and  materials.    Beversed, 

The  facts  sufficiently  appear  from  the  opln 
ion. 

Mewre.  Theodore  DeWitt,  and  Georf^e 
G.  DeWitt,  Jr.,  for  appellant. 

Meeers,  David  J.  Dean,  John  J.  Town- 
send,  Jr.,  and  Henry  R*  Beekman,  for  re- 
spondents: 

To  permit  a 'change  to  be  made  ^bsoqucnt 
to  the  award  of  the  contract  and  durini^  tlie 
progress  of  tbe  work,  in  specifications  origi- 
mlly  complete  of  their  kind,  ^ould  open  tiie 
door  to  the  very  evil  the  prevention  oi  which 
Was  the  object  of  the  statute. 


^33 


New  Tokk  Court  of  Appbalb^ 


Mab., 


Bra^  ▼.  N.  T.  20  N.  T;  812;  Be  Merriam, 
€4  N.  T.  596. 

The  clause  of  the  Act  relating  to  the  extra 
work  was  doubtless  inteuded  for  cases  of  work 
omitted  in  a  contract  from  inadverienoe,  or  the 
necessity  of  wblch,  to  complete  a  Job,  was  un- 
foreseen wben  the  contract  was  made. 

People  V.  N.  T,  82  Barb.  86;  Uaguer.  Phila. 
48  Pa.  527;  McBiian  v.  Grand  Eapids,  56 
Micb.  95;  BoruaUd  y.  JV.  F.  22  N.  T.  163. 

Finch*  J*.,  deliyered  tbe  opinion  of  tbe  court: 
Tbe  reversal  by  tbe  general  term  is  sougbt 
to  be  sustained  by  two  propositions  ar^rited  on 
bebalf  of  tne  ci^;  first,  tbat  no  necessity  ex- 
isted for  tbe  change  autborized  by  tbe  new  or 
flupplemental  contract:  and  second,  tbat  it  in- 
Tolved  an  expenditure  of  more  tb an  f  1,000  and 
so  was  invalid  unless  submitted  to  public  com- 
petition. Our  judgment  is  adverse  to  both 
propositions. 

Tbe  law,  requiring  contracts  on  bebalf  of  tbe 
city  to  be  founded  on  sealed  bids  or  proposals, 
describes  its  own  application  tbus:  *'Wben- 
ever  any  work  is  necessary  to  be  done  to  com- 

Elete  or  perfect  a  particular  Job,  or  any  supplv 
(  needful  for  any  particular  purpose,  wbicb 
work  and  job  is  to  be  undertaken  or  supply  fur- 
nished for  tbe  corporation,  and  tbe  several  parts 
of  tbe  said  work  or  supply  shall  toget  her  involve 
the  expenditure  of  more  than  $1,000.*' 

Tbe  new  contract  here  was  to  substitute 
cherry  for  pine  in  die  ball,  vestibule,  caf6  and 
wine  room,  and  for  newels,  balusters  and  rails 
of  tbe  principal  staircase  in  tbe  Mount  8t.  Vin- 
cent RcFtaurant,  which  was  being  constructed 
in  the  Central  Park.  Tbe  first  inquiry  is.  Who 
is  to  judge  of  the  necessity,  and* what  is  tbe  ef- 
fect of  tbat  judgment?  The  same  section  which 
prescribes  tbe  necessity  (Con.  Act,  g  64)  also 
requires  tbat  it  shall  be  certified  to  by  the  head 
of  tbe  appropriate  department.  Tbat  certifi- 
cate was  made  in  this  case,  but  is  now  asserted 
to  be  in  no  respect  conclusive  and  to  leave 
open  the  question  whether  tbe  particular  neces- 
sity existed.  As  between  the  contractor  and 
the  city,  tbe  certificate  of  tbe  proper  oflScer  is 
certainly  conclusive  where  there  is  no  allega- 
tion of  fraud  or  collusion,  and  where  the  facts 
indicate  that  tbe  necessity  certified  was  a  possi- 
ble incident  of  the  work  to  be  done  or  the  sup- 
plyto  be  furnished. 

We  ought  not  to  review  or  reverse  the  con- 
clusion of  tbe  oflScer  specially  charged  with  the 
determination  of  the  question  where  we  can  see 
tbat  tbe  facts  called  for  the  exercise  of  bis  iudg- 
ment,  and  that  a  reasonable  necessity  might  by 
possibility  have  existed.  We  think  that  was 
the  situation  in  the  present  case.  A  restaiunnt 
for  the  use  and  convenience  of  the  public  was 
being  erected  in  the  Central  Park,  upon  tbat 
park  large  sums  have  been  expended  to  enhance 
Its  attractions,  and  make  it  not  only  useful  but 
beautiful.  Much  of  that  expenditure  has  been 
necessary,  not  In  the  hard  and  narrow  sense  of 
the  wora,  but  relatively  to  the  standard  of  taste 
and  beauty  adopted  as  the  controlling  guide. 
Much  was  reasonably  to  be  deemed  necessary 
there,  which  elsewhere'  could  not  be,  and  would 
verge  upon  pure  extravagance.  A  restaurant 
in  tliat  park  should  not  disgrace  the  standard 
of  its  surroundings.  It  was  better  not  to  build 
it  at  all,  than  with  a  cheap  parsimony  and  bad 
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taste.  These  considerations  might  rightfullT 
influence  the  constructing  board  and  take  tbeir 
place  among  tbe  reasonaole  necessifies  of  I  be 
work.  In  their  plans  the  main  vestibule  and 
caf6,  and  even  tbe  principal  staircase,  were  to 
be  finished  in  pine.  Undoubtedly  wben  so  fin- 
ished the  job  would  be  "complete,"  but  would 
it  also  be ' 'perfect?"  Great  chances  have  come 
about  in  tbe  construction  of  interfors.  The  use 
of  hard  woods  has  become  the  rule  where  any 
degree  of  elegance  is  sought,  and  a  cafi  in  the 
Central  Park  finished  in  pine,  even  to  the  stair- 
case rails  and  balusten,  might  well  be  deemed 
unfit  and  inappropriate,  not  only  as  it  re- 
spected its  appearance,  but  also  its  durability. 
During  the  pleasant  months  it  would  probably 
be  thronged,  and  the  evidence  shows  that  the 
pine  would  yield  and  wear  while  the  cherry 
would  remain  permanent  and  durable.  Look- 
iu^  at  the  situation  with  its  surroundings,  I 
thmk  such  reasonable  necessity  for  the  chan:^ 
existed  as  to  call  into  play  the  judgment  of  the 
board.  The  wisdom  or  prudt'noe  of  its  exer- 
cise we  are  not  called  upon  to  discuss. 

The  remaining  question  is  whether  the  change 
ordered  and  made  involved  an  expenditure  of 
over  $t,000.  The  general  term  has  so  held' 
upon  the  ground  that  to  the  $975,  which  was 
the  contract  price  of  the  change,  must  be  added 
the  cost  of  the  ^ine  fitting  under  tbe  ori^nal 
contract    We  think  tbat  &  a  mistaken  view. 

Tbe  original  contract  was  to  be  performed 
for  about  $29,000.  Tbat  was  founded  upon 
sealed  bids,  and  included  tbe  fitting  of  the 
rooms  and  construction  of  tbe  staircase.  The 
contractor  was  not  released  from  that  work  and 
did  perform  it,  and  so  was  entitled  to  his  full 
pay  under  the  old  or  original  contract.  If  he 
bad  used  cherry  witliout  any  amingrmcnt  for 
an  extra  compensation  be  would  rimply  have 
completed  tbe  original  contract  for  their  origi- 
nal price.  The  supplemental  contract  was  for 
extra  work  and  material  beyond  the  original 
contract  price,  and  the  price  of  that  was  simply 
the  $975.  I  think  we  may  see  it  in  another 
way  by  tiie  inquiry  how  much  of  additional 
expenditure  was  incurred  by  the  change.  The 
$29,000  was  parable  for  tbe  work  of  the  origi- 
nal contract  That  required  dooro,  architraves, 
bases  and  staircase.  All  those  were  built  and 
furnished  and  the  contract  price  thus  earned, 
but  an  additional  expenditure  of  $975  was  in- 
volved in  the  change  ordered  from  pine  to 
cherry. 

The  total  expenditure  was  increased  only  by 
tbe  value  of  the  extra  material  and  labor  beyond 
that  already  covered  by  a  valid  contract;  and 
the  two  contracts  together,  when  both  were  ful- 
filled, did  not  add  to  the  original  and  authorized 
expenditure,  more  than  $  1 ,000.  The  order  made 
related  to  and  covered  only  the  excess  of  value 
due  to  the  extra  work  and  material.  Tht  price 
of  the  pine  and  its  fittings  went  as  far  as  it 
could  in  paying  for  tbe  cherry  and  its  fittings, 
and  the  new  contract  began  and  its  expenditure 
commenced  at  tbe  point  where  the  old  one  was 
exhausted.  Viewing  the  matter  thus,  we  think 
the  contractor  shoula  have  his  pay»  which  be 
has  fairly  earned. 

The  order  of  ike  General  Term  ehmild  be  m* 
versed  and  ihatqf^  Special  lerm  qfAeSitp^ 
rior  Court  be  qfflrmed,  ioi(A  eoett. 

All  concur* 


id8& 


Maknix  t.  Puboelt^. 
OmO  SUPREME  COURT. 
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Jobn  B.  MANNIX,  Aaslgnee, 

V, 

John  B.  PURCELL  et  ai. 

(46  Ohio  St.....) 

^.  It  la  oompetent  to  prove  by  pmrol  evi- 
denoe  that  land  oODveyea  to  a  imntee  by  a  deed 
ateolate  on  its  faoe  to  in  fiiot  held  by  him  in  trust 
for  charitable  uses;  but  such  evidence  should  be 
slear,  convlucmff  and  conclusive. 

IWhere  sneh  flrraatee  la  in  fkct  Arebp 
blsliop  of  the  HonuiD  Catholic  Church  for  his 
diocese,  its  canons  and  decrees,  reirulatinflr  the 
mode  of  aoqulrlnff  and  holdinK  church  property^ 
•re  competent  evidence  to  sh<»w  that  the  property 
so  held  by  him  Is  heldJn  trust  for  purposes  of  pub- 
Mo  relifflous  worship  and  other  charitable  uses. 

S.8iieh  a  trust  (•  one  of  which  the  courts  will 
take  ooffnizance  and  assume  control  fbr  the  pur- 
pose of  preventing  Its  abuse,  pervonion  or  de- 
struction* 

CWhere  sneh  property  la  held  b7  the 
arehbiehop  in  trait  to  be  devoted  to  the  uses 
of  public  leuglous  worship,  cemeteries,  orphan 
asylums  and  schools,  each  church,  cemetery, 
asylum  and  school  Is  held  upon  a  separate  trust 
and  for  its  own  separate  uses;  and  one  piece  of 
property  so  held  Is  not  ohargeable  with  any  part 
of  tbe  expense  of  improvinff  another,  nor  of  im- 
proving ohurodi  property  generally  in  the  diocese. 

ft.Property  held  open  sneh  tnuteby  the 
arohmshop  does  not  pass  to  his  assignee  in  insolv- 
ency by  a  deed  of  assignment  made  in  his  indi- 
vidual capacity  for  the  payment  of  his  individual 
debts.  Such  an  sssignment  passes  to  the  assiirnee 
no  better  or  different  title  to  the  assigned  prop- 
erty than  the  assignor  held:  and  centuif  q^e  truat" 
mil  may  assert  as  against  the  assignee  and  the 
creditors  of  tlie  assignor  the  same  rights  that  they 
could  against  the  latter  if  no  assignment  had  been 
made. 

0.  Thooffh  the  ^ereral  eoa«e|f atione  of 

the  churches  so  held  in  trust,  and  the  persons  re- 
spectively possessing  and  having  charge  of  such 
schools,  cemeteries  and  asylums,  are  sevenlly  un- 
tnoorporated  and  otherwise  incapable  of  holding 
the  legal  title  to  the  property  so  used,  they  never- 
ttaetoss  have  suoh  an  interest  in  the  trust  property 
as  permits  them  to  be  represented  in  court  by  a 
number  less  than  the  whole,  having  a  common 
interest  with  them,  for  the  purpose  of  protecting 
the  property  from  seisure  and  sale  for  the  satls- 
fsotlon  of  the  private  debts  of  the  trustee. 

7.  Changes  in  the  BMmbership  of  such  oon- 
gregations  and  bodies  do  not  alfect  their  legal 
identity;  and  f6r  the  purposes  of  continuing  and 
enjoying  the  uses  to  which  the  properties  nvpeot- 
tvely  pomnsed  by  them  are  devoted  they  respect- 
ively remain,  in  legal  contemplation,  the  same 
congregations  and  bodies. 

••It  is  not  essential  to  the  existence  or 
eidoyinent  of  a  trast  for  charitable  uses 
that  the  individual  beneficiaries  are  able  to. show 
that  they  contributed  to,  or  have  a  personal,  pe- 
cuniary interest  In,  the  trust  property;  their  in- 
terest Is  measured  b^,  and  limited  to,  the  uses  for 
which  the  property  is  held. 

9.  Where  such  trustee  has  made  advances 

•Head  notes  by  the  Court. 


Nora.— OhaHtable  vfes. 

Ree  Fire  Ins.  Patrol  v.  Boyd.  1  L.  R.  A.  417,  and 
note. 
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from  his  own  private  means,  otherwiso  than  at 
donations,  to  assist  in  buying  or  improving  the 
trust  property,  he  has  a  claim  upon  the  particu- 
lar property  so  purchased  or  improved,  which 
passes  to  bis  assignee  iu  Insolvency  as  individual 
assets ;  and  in  a  proceeding  by  the  assignee  to 
subject  the  assets  of  his  assignor  to  the  payment 
of  his  debts.  It  is  oompetent  for  the  court  to  order 
an  accounting  of  the  advances  so  made  with  a 
view  to  subjecting  such  property  to  the  satisfac- 
tion of  such  claim. 

10.  Such  a  trustee  has  power*  by  contract* 
to  char|j*e  the  tmst  property  with  the  reason- 
able expanse  of  its  necessary  preservation,  im- 
provement and  repair,  in  favor  of  one  who  ex- 
pends' money,  labor  or  materials  for  that  purpose, 

IL  Cross  petition  in  error,  A  defendant  in 
error  against  whom,  as  cross  petitioner  in  the 
trial  court,  a  Judgment  had  been  rendered  which 
Is  in  favor  of  all  the  other  parties  to  the  suit,  and 
to  which  no  error  Is  assivned  by  another  partj« 
is  required  to  file  liis  cross  petition  hi  error  with* 
In  two  years  after  the  rendition  of  suoh  Judgment, 
in  order  to  obtain  its  reversal. 

(December  fl,  1888.) 

ERBOB  to  the  District  Court  of  Hamflton 
Ck>unt7.    Affirmed,  toith  modiflcaitOHS, 

Statement  by  Owen«  Oh,  J,: 

This  cause  comes  to  this  court  by  sprooeed* 
ing  in  error  to  reverse  tbe  Judgment  oi  the  dii^ 
trict  court  upon  the  following  finding  of  facts 
and  conclusions  of  law: 

"  1.  That  in  tbe  year  1888  tbe  defendant, 
Jobn  B.  Purcell,  was  appointed  Bishop  of  tbe 
Roman  Catholic  Diocese  which  includeB  the 
City  of  Cincinnati,  in  this  State;  that  after- 
wards, in  the  year  1856,  he  was  appointed  the 
archbishop  or  said  diocese,  and  continued  as 
such  bishop  or  archbishop  from  tbe  time  of  his 
first  appointment  as  afor^aid  until  after  bisas- 
d2nment,i9adein  March,  1879:  that  his  brother, 
Edward  Purcell.came  to  Cincinnati  in  tbe  year 
1887,  to  be  one  of  tbe  Bonian  Catholic  priests 
of  this  diocese,  and  was  appointed  as  one  of 
tbe  priests  for  tbe  oongregation  worshiping  al 
tbe  Cathedral,  and  was  also  appointed  by  the 
said  arcb bishop  as  vicar  general  of  tbe  diocese, 
and  has  had  the  general  management  and  con- 
trol of  tbe  finandal  matters  of  tbe  said  arch- 
Insbop;  that,  wiib  the  knowledge  and  acqul* 
esoence  of  tbe  said  archbishop,  tbe  said  Edward 
Puroeli,  as  soon  as  be  came  into  tiie  diocese, 
began  to  receive  money  on  deposit,  psying  in* 
terest  thereon,  and  loaning  It  out  upon  intereat^ 
and  continued  to  receive  money  in  said  business 
until  his  indebtedness,  arising  out  of  said  busi- 
ness, became  too  great  to  pay ,  and  be  made  the 
assignment  to  tbe  plaintiff;  that  be  assumed  to 
bave  authority  to  ao  this  from  tbe  said  Jobn  B. 
Purcell,  who  recognized  such  authority,  and 
has  assumed  this  entire  indebtedness  thus  cre- 
ated by  the  said  Edward  Purcell  as  bis  own, 
and  for  which  he  has  acknowledged  that  be  is 
liable. 

"  2.  That  at  tbe  time  the  said  Jobn  B.  Pur- 
cell was  appointed  bishop  as  aforesaid,  and  from 
that  time,  and  for  all  the  time  till  he  made  the 
assignment  hereinl)efore  named,  tbe  canons, 
rules  and  regulations  governing  the  Roman 
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Catholic  Church  of  this  diocese,  and  all  its 
members,  required  that  all  property,  land  and 
buildings,  acquired  and  used  for  ecclesiastical 
purposes  and  parochial  residences,  including 
schoolhouses  and  semiDaries  of  learning,  asy- 
lums and  cemeteries,  should  be  cooveyed  to 
the  bishop  or  an ^hbishop  of  the  said  diocese  by 
name,  ana  his  heirs  and  assigns  forever,  to  be 
held  by  him  in  trust  for  the  uses  and  purposes 
for  which  it  was  acquired;  and,  since  he  has 
been  such  bishop  and  arcbbi^op  as  aforesaid, 
numerous  churches  and  other  institutions  have 
been  acquired  in  this  diocese  for  ecclesiastical 
purposes,  according  to  the  form  and  discipline 
of  the  Roman  Catholic  Church,  including  the 
churches,  schoolhouses,  parochial  residences, 
asylums,  seminary  and  cemeteries  named  in  the 
petition  in  this  case«  and  the  same  when  ac- 
quired weie  conveyed  by  deed  to  the  said  John 
d.  Purcell,  his  heirs  and  assigns,  by  reason  of 
the  said  rules  of  the  said  church  requiring  it. 
'  *'3.  That  the  said  John  B.  Purcell,  being 
unable  to  pay  his  debts,  on  the  4ih  of  March, 
1870,  conveyed  certain  specific  real  estate,  in- 
cluding some  of  the  lots  named  in  the  petition 
in  this  case,  to  his  brother,  Edward  Purcell, 
to  enaMe  him  to  pay  the  debts  incurred  by  him 
on  account  of  the  said  John  B.  Purcell;  and  on 
the  same  day  the  said  Edward  Purcell  did  con- 
vey the  same,  and  all  his  own  property,  to  the 
plaintiff,  in  trust  for  the  payment  of  said  debts, 
and  on  the  11th  of  March,  1879,  the  said  John 
B.  Purcell  also  made  an  assignment  to  the 
plaintiff,  in  trust  for  the  payment  of  his  debts, 
of  all  his  property  which  could  by  law  or  in 
equity  be  subjected  to  the  payment  of  his  debts; 
but  said  assi^ment  did  not  include,  nor  was  it 
intended  to  include,  any  property  held  by  the 
said  John  B.  Purcell  in  trust  for  others;  and 
said  instrument  of  assignment  also  recited  that 
all  the  debts  contracted  1^  his  brother  were 
contracted  on  his  account,  for  which  he  was 
morally  and  legally  bound,  and  that  all  the 
debts  were  intended  to  be  ooverud  py  this  as- 
signment, without  discrimination;  that  said 
last  named  deed  of  assignment  did  not  enu- 
merate any  specific  property,  but  at  the  time  it 
was  made  the  said  John  B.  Purcell  held  the 
l^gal  title  by  conveyances  to  him,  his  heirs  and 
assigns,  of  the  lots  of  land,  with  the  churches 
and  other  institutions  thereon,  ^hich  are  named 
m  the  petition,  and  at  the  same  time  was  the 
»wner  of  other  property  which  bad  been  de- 
vised or  deeded  to  him  unaffected  by  any  trusty 
and  which  could  be  in  law  and  equity  subject- 
ed to  the  payment  of  his  debts. 

"  4.  That  all  the  churches,  institutions  and 
other  property  named  in  the  petition  are  situated 
in  the  Roman  Catholic  Diocese  of  Cincinnati. 

"5.  That  the  canons,  rules  and  regulations 
existing  for  the  government  of  the  Roman 
Catholic  Church,  and  all  its  members,  in  said 
diocese,  and  in  force  therein  during  Uie  time 
when  the  said  churches,  institutions  and  other 
property  were  acquired,  rrquired  that  all 
churches  acquired  l^  the  gifts,  donations  and 
contributions  of  the  members  of  the  several  con- 
gregations worsbipinff  therein,  and  others,  and 
all  asylums,  seminaries,  cemeteries  and  other 
property  acquired  and  used  for  ecclesiastical 
and  charitable  puri)oses,  acquired  by  the  jpifts, 
devises  and  contributions  of  the  friends  of  said 
institutions  and  others  charitably  disposed,  to 
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be  deeded  to  the  said  John  B.  Purccll,the  bishop 
of  the  diocese,  his  heirs  and  assigns;  and  that 
the  said  churches  and  other  institutions  above 
named  were  thus  deeded  to  the  said  John  B. 
Purcell,  his  heirs  and  assimis,  by  reason  of  said 
rules  and  regulations,  and  for  no  other  reason; 
and  that  the  said  John  B.  Purcell  held  the  same 
in  trust  for  the  uses  and  purposes  for  which 
they  were  acquired. 

"6.  That  the  several  churches  known  as  the 
•Holy  Trinity  Church,'  'St.  Mary's  Church,* 
•  St.  AnthonjPs  Church/  '  St.  John's  Church,' 
'  St.  Philomcna's  Church,'  the  *  Church  of  the 
Atonement,'  *  St.  Michael's  Church,'  and  the 
land  on  which  they  are  situated,  named  in  the 
petition,  were  severally  bought,  built  and  paid 
for  by  the  gifts  and  contributions  of  the  mem- 
bers of  the  several  congregations  worshiping 
therein,  respectively,  and  others,  for  the  pur- 
pose of  a  church  where  public  worship  nught 
be  held  according  to  the  forms,  doctnne  and 
discipline  of  the  Roman  Catholic  Church;  that 
they  were  severally  conveyed  to  the  said  John 
B.  Purcell,  his  heirs  and  assigns,  because  tlie 
rules  and  regulations  of  the  said  church  required 
them  to  be  so  conveyed;  that  neither  Uie  said 
John  B.  Purcell,  nor  his  brother,  Edward  Pur- 
cell, contributed  any  money  or  other  pecuniaiT 
aid  towards  them  which  has  not  been  repaia; 
that,  as  to  the  said  churches  known  as  the  *8t 
Mary's'  and  the  'St.  John's,'  the  said  John  B. 
Purcell,  as  archbishop*  before  the  assignment 
to  the  plaintiff,  by  instruments  in  writing  duly 
executed,  executed  declarations  of  trust,  recit- 
ing that  he  held  said  churches  in  trust  for  the 
several  congregations  who  occupied  them. 

"7. That  the  said  church  known  as  the  'St.  Pat- 
rick's Church,'  on  the  comer  of  Third  and  MiU 
Streets,  in  Cincinnati,  and  the  '  St.  Patrick's 
Church  in  Cumminsville,'  were  bought,  built 
and  paid  for,  except  as  hereinafter  named,  by 
the  gifts  of  the  members  of  said  congregations 
worshiping  therein,  and  others,  for  the  purpose 
of  a  church  where  public  worship  might  be  held 
according  to  the  forms^  doctrine  and  discipline 
of  the  mman  Cathohc  Church;  but  the  same 
were  conveyed  to  the  said  John  B.  Purcell,  bis 
heirs  and  assifms,  because  the  rules  and  regula- 
tions of  the  said  church  reqgnired  them  to  be  so 
conveyed;  that  either  thei^aid  John  B.  Puroel], 
or  his  brother,  Edward  Purcell,  advanced,  l^ 
way  of  loan,  money  to  aid  in  the  purchase  or 
building  of  each  of  said  churches;  and  the 
court  finds  that  the  money  advanced  to  aid  the 
building  of  St  Patrick's  Church  in  Cummins- 
ville has  not  been  repaid,  but  is  unable  to  state 
the  amount  due;  andas  to  the  money  advanced 
in  the  purchase  of  St.  Patrick's  Church  in  Cin- 
cinnati the  court  is  unable  to  state  whether  il 
has  all  been  repaid  or  not. 

"8.  That  the  Cathedral  and  parsonage  at- 
tached were  bought  and  built  by  the  said  John 
B.  Purcell,  bishop  of  said  diocese,  for  the  pur- 
pose of  a  cathedral  for  said  diocese,  and  for  the 
use  of  a  congregation  worshiping  therein,  but  he 
took  the  title  to  said  property  in  his  own  name, 
because  the  rules  and  regulations  of  the  Roman 
Catholic  Church  for  said  diocese  so  required; 
that  at  the  time  of  said  purchase  he  intended, 
and  so  declared  his  intent,  that  it  was  for  a 
cathedral  for  the  whole  diocej%;  that  at  the 
time  he  bought  he  solicited  and  received  lai^ 
sums  of  money,  given  him  for  the  purpoae  of 
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bnflding  said  cathedral;  that  be  caused  it  to  be 
conaecrated  as  such  in  1845,  and  to  be  used  as 
a  place  for  public  worship  for  a  congregation 
worshiping  therein  according  to  the  forms, 
doctrine  and  discipline  of  the  Roman  Catholic 
Church;  and  the  court  finds  that  he  held  the 
«ame  in  trust  for  the  uses  and  purposes  for 
which  it  was  acquired,  but  that  in  purchasing 
and  building  the  said  cathedral  the  said  John 
B.  Puroell,  or  his  brother,  advanced  large  sums 
of  money, which  have  not  been  entirely  repaid, 
but  the  court  is  unable  to  state  the  amount  now 
due  on  account  of  such  advances.  The  several 
congregations  occupying  said  churches  were 
composed  of  men,  women  and  children  of  the 
Roman  Catholic  faith,  worshiinng  therein,  and 
there  receiving  the  sacraments.  They  were  not 
incorporated  nor  organized  under  any  statute 
of  the  State,  nor  were  they  unincorporated  as- 
sociations where  the  members  incnired  any 
personal  liability.  They  were  not  separated  by 
territorial  limits,  though  Catholics  were  usually 
expected  to  attend  the  church  nearest  their  xes- 
idenoe,  but  could  change  from  one  church  to 
another  by  a  change  of  residence,  and  for  other 
reasons,  or  even  caprice.  Taking  a  pew  and 
paying  the  pew  rates  by  a  Roman  Catholic 
would  constitute  such  person  a  member  of  the 
congregation.  Leaving  the  church  and  going 
elsewhere,  he  would  cease  to  be  a  member. 
The  churches  were  open  to  all  for  public  wor- 
ship, the  poor  as  well  as  the  rich  having  the 
right  to  attend  free  of  cost.  There  were  trus- 
tees chosen  annually  for  some  of  said  churches; 
and  men  over  twenty-one  years  of  age,  and  rent- 
ing pews,  could  vote  in  the  choice  of  trustees. 
The  pastor  of  the  congregation  was  appointed 
by  the  bishop,  and  rRmovable-  at  his  pleasure, 
but  his  salary  was  paid  by  the  congre^tion;and 
the  pastor  for  the  time  being,  with  his  congre- 
gation, had  the  actual  possession  of  the  church. 

"9.  That  the  said  Cathedral  School,  on  the 
comer  of  Elizabeth  and  Mound  Streets,  in  Cin- 
cinnati, and  included  in  the  petition,  was 
bought  and  built  by  the  said  Edward  Purcell 
for  the  purposes  of  a  public  school,  to  be  kept 
in  connection  with  the  Cathedral;  that  the  title 
was  taken  in  the  name  of  the  said  John  B. 
Purcell,  archbishop  as  aforesaid,  bis  h'Ais  and 
assigns,  because  the  rules  and  regulations  of  the 
Roman  Catholic  Church  in  his  diocese  so  re- 
quired; that  said  purchasle  was  intended  for  a 
schoolhouse,  and  a  lar^e  proportion  of  the 
money  for  buying  and  building  the  same  was 
given  by  the  members  of  the  Cathedral  con- 
gregation and  others  for  the  purpose  of  a  cathe- 
dral school,  to  be  open  to  the  public;  that  the 
said  John  B.  Purcell  received  the  conveyance 
of  the  said  land  knowing  that  it  was  intended 
that  he  should  hold  it  in  trust  for  said  school, 
and  did,  in  fact,  hold  it  in  trust  for  said  school; 
that  the  said  Edward  Purcell  made  advances 
towards  said  schoolhouse  which  have  not  been 
repaid,  but  the  amount  which  is  now  due  there- 
on the  court  is  unable  to  state. 

"  10.  The  court  does  further  find  that  one 
Jacob  Hoffner,  in  the  year  1852,  being  the 
owner  thereof,  conveyed  to  the  said  John  B. 
Purcell,  his  heirs  and  assigns,  eleven  and  sixty- 
seven  one  hundredths  acres  of  land  in  Cum- 
minsville,  for  the  purpose  of  an  orphan  asylum; 
that  the  consideration  named  in  the  deed  was 
$8,220,  but  the  estimated  value  of  said  land 
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was  much  greater;  but  It  was  sold  at  the  re- 
duced price  because  it  was  understood  to  be 
used,  and  was  expressly  conveyed,  for  an  or- 
phan asylum.  The  said  Hoffner  also,  in  con- 
sideration of  the  objects  for  which  it  was  cod- 
veyed,  remitted  one  half  of  the  $8,220  named 
in  the  deed  as  the  consideration  of  the  said  con- 
veyance. The  court  does  also  find  that  under 
the  direction  of  Edward  Purcell,  and  with  gifts, 
legacies  and  oontributions  furnished  him  for 
that  purpose  by  the  friends  of  the  asylum,  it 
was  built  and  improvements  made  under  the 
care  and  management  and  at  the  expense  of  the 
sisters  in  charge,  and  a  large  number  of  orphans 
received,  taken  out  and  supported  therein,  un- 
der the  care  of  a  sisterhood  of  the  Roman 
Catholic  Church,who  have  constantly  occupied 
it,  and  had  the  management  and  control  of  said 
asylum  and  said  orphans,  for  an  orphan  asylum ; 
that  the  said  John  B.  Purcell  received  the  said 
deed  from  the  said  Hoffner  with  the  distinct 
understanding  that  the  said  land  therein  con- 
veyed would  be  held  bv  him  for  an  orphan 
asylum,  and  did  in  fact  hold  it  hi  trust  for  an 
orphan  asylum;  that  the  said  Edward  Purcell 
was  treasurer  of  said  asylum,  and  received  and 
held  the  moneys,  and  also  made  advances  to- 
wards it,  from  time  to  time;  but  whether  he 
has  beep  repaid  all  he  advanced  the  court  is  un- 
able to  say. 

"  11.  We  find,  as  to  the  claim  of  the  cross 
petitioner  Benedetto  Gatto,  and  Louis  Nardini, 
his  trustee,  that  they  hold  a  mortgage,  dated 
December  24,  1878,  given  by  John  B.  Purcell 
to  his  brother,  Edw^ti  Purcell,  on  the  orphan 
asylum  property  heretofore  mentioned;  that 
the  same  was  given  to  secure  the  note  of  John 
B.  Purcell  for  $17,005,  dated  December  14, 
1878,  payable  to  the  order  of  Edward  Purcell 
three  years  after  date,  and  indorsed  by  Edward 
Purcell  to  Benedetto  Gatto.  The  consideration 
of  said  note  consisted  in  part  of  money  de- 
posited with  Edward  Purcell  in  1875,  and  the 
remainder  of  loans  made  in  June,  1878,  evi- 
denced by  notes,  which  were  surrendered,  and 
the  note  given  for  the  full  amount  At  the 
time  the  said  mortgage  was  given,  and  for  aU 
the  intervening  time  since  18M,  the  said  orphan 
asylum  had  ^n  in  the  actual  and  notorious 
possession  and  occupancy  of  the  sisters  of 
charity,  who  there  maintained  several  hundred 
children,  and  administered  said  charity,  which 
was  well  know  to  said  Ckktto  and  Nardini;  also 
that  the  said  Gatto  and  Nardini  were  members 
of  the  Roman  Catholic  Church. 

"  12.  The  court  finds,  as  to  St.  Mary's  Sem- 
inary, that  one  Patrick  Considine*  in  the  year 
1848,  then  being  the  owner,  gave  a  tract  of 
land  in  the  western  part  of  Cincinnati  for  the 

frarpoee  of  a  seminary  to  educate  young  men 
or  (he  priesthood,  and  conveyed  it  by  deed  to 
the  said  John  B.  Purcell,  his  heirs  and  assigns; 
that  J.  and  J.  Slevin,  at  their  own  expense, 
erected  tiie  main  building  for  said  seminary, 
and  presented  it  to  the  said  archbishop  and  his 
successors  in  said  office;  that  the  said  John  B. 
Purcell  received  the  said  conveyances  of  said 
land  and  building,  and  held  thefn  in  trust  for 
the  purposes  and  uses  for  which  they  were 
given;  that  subsequently  large  additions  were 
made  to  said  seminary,  at  great  expense,  part 
of  which  were  paid  from  the  current  receipts; 
that  it  received  many  gifts,  docations  and  lega- 
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cin  towards  siich  In.proiremenU;  ibfit  Edward 
Purcell  !^oD trolled  tbe  erection  of  said  building 
and  received  tbe  gifts  contributed  for  tbat  pur- 
pose; tbnt  be  also  mnde  advanci'S,  tbe  amount 
of  wbicb,  and  wbetbcr  he  bas  been  repaid 
what  be  advanced,  the  court  is  unable  to  state. 

"18.  As  to  8t.  Joseph's  Cemetery,  tbe  court 
iinds  that  in  1842  one  Wm..  Terry  and  wife 
conveyed  nineteen  and  twenty-two  one  hun- 
drcihs  acres  of  land  to  Edward  .Purcell,  who 
deeded  one  half  thereof  for  a  German  Catholic 
cemetery;  and  the  other  half,  nine  and  sixty- 
one  one  bundtedths  acres,  he  retained  for  a 
cemeterv  for  the  Roman  Catholics  of  this  dio- 
cese, called  tbe  'Old  8t.  Joseph's;'  that  it  was 
consecrated  for  a  Roman  Catholic  cemeterv, 
used  as  a  burial  place  by  Bf>man  Catholics  In 
this  alocese,  and  is  now  nearly  filled  up  with 
graves;  that  in  185B  the  said  John  B.  FuroeU 
purchased  a  tract  of  sizty-one  and  thirty-one 
one  hundredths  acres,  about  two  mites  distant, 
known  as  the  'New  St  Joseph's,'  taking  the 
deed  to  himself,  his  heirs  and  assigns;  that  he 
caused  a  part  of  the  same  to  be  platted,  laid 
out  into  burial  lots,  announced  in  tlie  cathedral 
that  he  bad  purchased  this  as  a  cemetery  for 
the  use  of  Cat  holies  of  this  diocese,  and  invited 
them  to  purchase  burial  lots  therein,  and  in 
1854  caused  a  greater  part  thereof  to  be  conse- 
crated as  a  cemetery,  and  from  that  time  per- 
sons of  that  faith  l*egan  to  purchase  lots  and 
burial  permits  therein;  that  a  road  ran  through 
the  tract,  cuttinir  off  eight  or  ten  acres  from 
the  residue,  which  had  never  been  consecrated; 
that  EdwiutI  Purcell,  from  the  time  of  thepu^ 
chase,  in  1858,  till  the  assignment,  had  the  gen- 
eral superintendence,  employed  the  encrineer  to 
lay  it  out  in  lots  of  various  sizes,  appointed  the 
sexton,  fixed  tbe  price  of  lots,  aLd  sold  tbe 
same  to  purchasers,  sometimes  at  so  much  per 
lot,  or  so  much  per  half  lot,  sometimes  at  so 
much  per  square  foot,  and  sometimes  in  single 
graves — ^the  quantity  taken  as  a  burial  lot, 
when  sold  by  the  square  foot,  being  at  tbe 
option  of  the  purcbai^r.  He  also  issued  cer- 
tulctites  of  ownership  to  tbe  several  purchasers 
of  lots.  The  first  kind  was  for  a  single  grave, 
and  signed  by  the  sexton;  the  next  kind  was  a 
certificate  for  a  lot,  or  half  lot,  in  a  certain 
range,  containing  so  many  square  feet,  and 
signed  by  the  superintendent;  a  third  was  in 
this  form,  yiz,: 

CertificnU  €f  Ovmenhip,  The  Moat  Rev.  J. 
B.  Purcell,  Archbishop  of  Cincinnati,  hereby 

certifies  tbat  N.  B.,  in  consideration  of 

dollars,  is  the  owner  of  a  lot  in  St  Joseph's 
New  Cemetery. 

[Signed]  Edward  Purcell 

— and  countersigned  by  the  sexton  as  secre- 
tary; and  tbe  last  form  adopted  was  issued  in 
the  name  of  the  'directors  of  tbe  c^emeteiy,' and 
certified  tbat  the  'purobaser,  bis  heirs  and  as- 
signs, are  entitled  to  the  use  of  said  lot,  in  fee 
simple,  for  the  purpose  of  sepulture  alone,  sub- 
ject, however,  to  the  rules  and  regulations  of 
the  Roman  Catholic  Church  regarding  inter- 
ments in  consecrated  ground.'  That  tLere 
were  no  directors,  and  tbe  money  received  from 
tbe  sale  of  lots  and  burial  peimits  ever  since 
1842,  as  to  the  Old  St  Joseph's,  and  1854  as  to 
tbe  New  St  Joseph's,  was  paid  to  him,  except 
what  was  reserved  to  defray  the  expenses  about 
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the  ground,  and  has  been  used  by  bini  as  his 
own,  for  anv  purpose  he  saw  fit  Of  the  por- 
tion of  the  New  St  Joseph's  that  was  conse- 
crated a  narrow  strip  was  designedly  left  an- 
consecratfHi,  and  reserved  for  tboee  who  were 
not  entitled  to  a  Catholic  Nirial.  A  permit 
from  some  priest  in  tbe  diocese  was  requured  in 
all  cases  for  burial,  and  for  tiiose  who  could 
not  afford  to  pay  for -the  right  of  burial  no 
charge  was  made  In  June.  1874,  Archbishop 
Purcell,  in  the  petijtion  signed  and  sworn  to  by 
him  in  an  action  brought  in  the  Uaroilton 
Countv  Common  Pleas  Court,  to  enjoin  the 
township  trustees  from  laying  out  a  road 
through  the  tract,  alleged  that  he  is  the  Arch- 
bishop of  the  Roman  Catholic  Cliurob  in  and 
for  tbe  Diocese  of  Cincinnati,  Ohio;  that  as  the 
archbishop  of  said  diocese,  under  tbe  lawsgoF- 
eming  the  said  Roman  Catholic  Church,  all 
the  property  of  the  said  church  within  said 
diocese,  except  such  as  vests  in  certain  iooor- 
porated  societies,  is  held  by  him  in  his  own 
name,  in  trust  for  the  sole  use  and  benefit  of 
tie  said  church;  tbat  as  such  archbishop  he 
holds  the  legal  title  of  the  following  described 
real  estate.  Here  follows  a  descnption,  br 
metes  and  bounds,  of  the  New  St.  Joseph  s 
Cemeterv;  and  tbe  deed  of  John  Terry  and 
wife  to  John  B.  Purcell,  dated  November  22, 
1858,  is  referred  to  for  a  more  particular  de- 
scri  ption.  Then  follows  the  further  declarat ion 
that  said  premises  werc  purchased  and  have 
been  used  solely  for  the  purposes  of  a  cemetery. 

"14.  The  property  known  as  the  'Cstherine 
Street  Cemeieiy'  was  purchased  by  Edward 
Dominick  Fenwick,  the  Roman  Catholic  Biah- 
op  of  the  Diocese  of  Cincinnati,  and  the  im- 
mediate predecessor  in  tbe  said  office  of  bishop 
of  John  B.  Purcell,  for  a  cemetery^.  Tbe  said 
Fenwick  died  in  the  year  1882,  kifving  a  will, 
duly  executed  and  dated  July  8,  1880,  which 
Was  duly  probated.  By  said  will  said  Fenwick 
deviled  and  bequeathed  said  Catherine  Street 
Cemetery,  together  with  oti.er  property,  to 
trustees,  in  trust  that  the  trustees  aforesaid 
shall,  as  soon  as  a  Roman  Catholic  Bishop  for 
the  Diocese  of  Cincinnati  shall  have  been  ca- 
nonically  appointed  and  consecrated,  convey 
to  him  said  Catherine  Street  C^etery  property. 
John  B.  Purcell  was  the  next  Roman  Catboue 
Bishop  canonically  appointed  and  con«ecrated. 
Immediately  thereafter  said  trustees  did  grants 
give,  sell,  convey .rclease  and  confirm  to  the 
Right  Rev.  John  B.  Purcell,  Roman  Catbolio 
Bishop  of  the  Diocese  of  Cincinnati,  canonlo- 
aljy  appointed  and  consecrated,  and  theimme* 
diate  successor  in  the  said  office  of  bishop  of 
tbe  said  Edward  D.  Fenwick,  tbe  said  Catherine 
Street  Cemetery  tract  Babendvm:  'To  have 
and  to  hold  the  same,  and  everr  part  and  par* 
eel  thereof,  to  him,  the  said  Jonn  B.  Purcell, 
bishop  as  aforesaid,  and  his  heirs,  forever,  for 
the  uses  and  purposes  of  the  said  church. 

"15.  The  Old  St  Joseph's  Cemeterv,  on  the 
tax  duplicate  of  Hamilton  County,  has  been 
exempted  from  taxation  since  1844,  as  being  » 
graveyard. 

"16.  The  whole  sixty  acre  tract  known  aa 
the  'New  St.  Joseph's  Cemetery'  was  exempted 
from  taxation,  aa  being  a  burial  place,  since 
1854. 

"17.  In  1858  the  larger  part,  about  fifty  acres 
east  of  the  road,  was  on  the  tax  duplicate  for 
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taimtloii,  but  has  been  exempted  from  taxation 
•inoe  1802,  as  bfiog  a  graveyard. 

'«18.  The  coutt  also  finds  that  said  John  B. 
Puroell  assigned  the  revenues  of  the  Old  and 
New  8t  Joseph's  Cemeteries  to  certain  trus- 
tees, in  a  deed  of  trust  made  for  the  payment 
of  bis  debts  before  this  assignment,  and  after- 
wards canceled. 

''19.  After  the  assiprnment  of  John  B.  Pur- 
cell  and  Edward  Puroell,  and  prior  to  Septem- 
ber 1,  18^,  the  income  and  revenues  of  the 
Old  and  New  St.  Joseph's  Cemeteries  were 

Eaid  to  John  B.  Mannix,  assignee,  and  he  still 
olds  the  same.  The  amount  paid  Mr.  Man- 
nix by  Eugene  Snllivan,  sexton,  durinir  SHid 
time,  was  $9,681 .89.  The  amount  collected  by 
said  Mannix  himself  during  that  time  was 
dollars— at  least  $2,000. 
"20.  The  said  St.  Joseph's  Cemetery  Asso- 
ciation was  not  organized  or  incorporated  until 
August,  1880,  after  the  assignment. 

"21 .  And,  in  addition,  the  court  further  finds 
the  following  facts,  which  were  a^rreed  to  be 
true  by  the  assignee  and  his  counsel  on  one 
tide,  and  the  St.  Joseph's  Cemetery  and  its 
counsel  on  the  other  side:  that  there  was  suf- 
•  fldent  money  realized  from  the  sales  of  burial 
lots  and  graves  in  the  Catherine  Street  bur\  in^- 

5 round,  prior  to  the  purchase  of  the  Old  St. 
oseph's  CeroetefY,  to  pav  the  original  price  of 
both  the  said  Caiheiine  Street  hurying-ground 
aii<l  the  Oil  I  St.  Joseph's  Cemetery,  over  and 
above  all  other  outl  lys  made  on  account  of  said 
Catherine  Street  burying-ground. 

*'22.  That  lubseouent  to  the  purchase  of  the 
Old  St.  Joseph's  Cemetery,  and  prior  to  tlie 
purchase  of  the  New  (present)  St.  Joseph's 
Cemetery,  a  suffioient  sum  has  been  realized 
from  the  snle  of  lots  and  graves  In  the  Old  St. 
Joseph's  Cemetery  to  pay  the  original  cost  of 
the  Old  Su  Joseph's  Cemetery,  and  all  im- 
provem'enis  thereon,  and  left  a  surplus  much 
more  than  sulUcient  to  pay  for  the  New  St. 
Joseph's  Cemetery,  which  surplus  sums  were 

Said  to  Edward  Purcell,  as  representative  of 
ohn  B.  Pnroell. 

"23.  That  in  the  year  1885,  and  prior  there- 
to, it  was  common  for  farmers  and  others 
throughout  the  State  to  have  private  or  family 
buryin^-erounds  on  their  premises,  many  of 
which  did  not  exceed  $50  in  value. 

"24  The  title  to  the  property  descrilied  in 
the  answer  and  cross  petition  of  the  St  Jo- 
seph's Cemeterv  Association  known  as  the 
•New  St.  JoHepb's  Cemetery'  was  conveved  to 
John  B.  Purcell,  Archbishop  of  CinciDnnti, 
and  the  part  known  as  the  'Old  St  Joseph's 
Cemetery'  fo  Edward  Purcell,  in  fee  simple, 
many  years  before  the  deeds  of  assignment 
executed  by  them  to  John  B.  Mannix,  tespect- 
Ively,  and  so  remained  until  at  the  time  of 
said  assignments,  subject  to  conveyances  of 
lots  for  interment  purposes,  as  hereinafter 
stated. 

"25.  At  the  date  of  said  assignment  said 
John  B.  Purcell  was,  and  ever  since  has  re- 
mained, justly  indebted  to  divers  persons  in 
divers  sums,  amounting  in  all  to  more  than 
three  and  one- half  million  dollars,  of  which 
there  have  been  presented,  and  proper  proof 
has  been  made  to  the  assignee,  to  the  extent  of 
more  thnn  two  and  one  halt  million  doll  irs. 

"26.  By  the  rules  of  the  Human  Catholic 
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Church  onlv  Catholics  dying  in  the  commun- 
ion of  the  church  are  permitted  to  be  buried  in 
consecrated  ground. 

"27.  The  petition  in  case  No.  48,887,  Hamil- 
ton  County  Common  Pleas  Court,  shall  be 
taken  to  be  the  same  in  all  respects  as  the  copy 
here  produced,  and  was  sworn  to  by  said  John 
B.  Purcell,  as  appears  in  said  copy. 

"28.  The  portion  of  the  New  St  Joseph's 
Cemetery  west  of  the  road  mentioned  in  the 
petition  of  John  B.  Purcell,  hi  48.877,  and 
sought  to  be  by  said  petition  enjoined  from 
being  made  a  public  road,  has  never  been  con- 
secrated as  a  cemeterv,  and  no  interments  have 
been  made  therein;  but  it  has  been  i.8cd  and 
cultivated  by  the  sexton  as  part  of  his  compen- 
sation as  sexton. 

"29.  At  the  date  of  assignment  not  over  one 
third  of  the  New  St  Joseph's  Cemetery,  but 
nearly  all  of  the  Old  St  Joseph's  Cemeterv, 
had  been  actually  used  or  occupied  for  burud 
purposes,  and  burial  rights  in  wriiing  had  been 

Cnted  by  deed  and  otherwise  to  divers  lot 
ders,  to  the  extent  aforesaid. 

"  80.  The  mortgage  dated  January  20,  1879, 
from  John  B.  Purcell  to  P.  A.  Quinn  and 
others,  in  trust,  recorded  same  day  in  Book 
420,  p.  228,  llaoiilton  County  Records,  was 
executed  as  appears  on  its  face,  and  may  b^ 
offered  in  evidence,  subject  to  proper  excep- 
tions. 

"  81.  Previous  to  the  purchase  of  the  Old  St 
Joseph's  Cemetery,  John  B.  Purcell  announced 
that  he  would  have  to  purchase  other  grounds 
for  a  cemetery,  on  account  of  being  obliged  to 
give  up  the  Catherine  Street  Cemetery.  Soon 
after  tne  purxdiase  of  the  old  St  Joseph's  Cem- 
etery, in  1842,  he  announced  that  he  had  pur- 
chased the  same,  and  set  it  apart  as  a  cemetery 
of  the  Roman  Catholics  of  his  diocese.  There- 
upon members  of  the  Roman  Catholic  Church 
commenced  the  purchase  of  lots  and  ^aves 
therein,  the  whole  of  which  had  been  previously 
consecrftted 

"  82.  The  court  find  that  on  the  26th  day  of 

November,  1878,  Edward  Purcell,  as  tbe  agent 

of  saiil  John  B.  Purcell,  made,  executed,  and 

delivered  to  Henry  Bokop,  for  $5,905  loaned, 

'  the  note  as  follows,  to  wit: 

No.  1.        Cinrinnati,  November  26,  1878. 

The  Archbishop  of  Cincinnati  promises  to 
pay,  one  year  after  date,  to  the  order  of  Henry 
Bokop,  five  thousand  nine  hundred  and  sixty- 
five  dollars,  for  value  received,  with  six  per 
cent  interest  for  one  year  only. 

[Signed]  John  B.  Purcell, 

$5,9^.00  Edward  PurcelL 

— that  there  was  paid  on  said  note  $50  on  Feb- 
ruary 6,  1879,  and  there  have  been  no  other  or 
further  payments  thereon.  That  there  is  due 
thereon  the  sum  of  $5,915  with  interest  That 
at  the  date  of  snld  note,  and  for  a  long  period 
prior  thereto,  John  B.  Purcell  was  Archbishop 
of  the  Diocese  of  Cincinnati,  and  the  said  Ed- 
ward Purcell  was  his  agent,  with  full  power 
to  do  and  transact  the  financial  businc:^  of 
John  B.  Purcell  as  the  archbishop  of  said  dio- 
cese 

"83.  That  Patrick  Brannan,  a  creditor  of 
the  said  JohnB.  Purcell,  before  tlie  commence- 
ment of  tliis  pn)Ceeding,  filed  in  the  Court  of 
Common  Picas,  of  Uaiuilton  County  a  bill  ir 
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behalf  of  himself,  and  such  creditots  as  might 
JoiD,  under  section  6845  of  the  Revised  Statutes, 
to  set  aside  the  deed  hereinbefore  referred  to, 
made  March  4, 1879,  by  John  B.  Purcell  to  the 
said  Edward  Purcell,  on  the  ground  that  it  was 
fraudulent  as  to  creditors.  That  the  said  Jef- 
ferson National  Bank  of  Steubenville,  and  the 
First  National  Bank  of  Covington,  which  had 
severally  discounted  the  notes  of  the  said  John 
B.  Purcell,  indorced  by  the  said  Edward  Pur- 
cell, and  were  creditors  of  the  said  John  B. 
Purcell,  and  had  severally  recovered  Judgments 
against  him  on  said  notes,  have  become  parties 
to  the  said  proceedings  of  the  said  Patrick 
Bran  nan,  praying  for  the  same  relief;  and  such 
proceeding  is  now  pending  in  the  SupremeCourt 
of  Ohio. 

' '  84.  That  the  defendant  John  O.  Hendricks, 
another  creditor  of  the  said  John  B.  Purcell, 
has  recovered  judgment  by  default  against  him 
in  tlie  sum  of  $89,327,  composed  of  sundry 
items  for  paving  around  the  Cathedral  and  put- 
ting on  a  new  tin  roof,  and  the  greater  part  for 
the  proceeds  of  certain  United  States  govern- 
ment bonds  deposited  with  Edward  Purcell, 
and  by  him  sold,  and  the  proceeds  credited  on 
a  pass-book  to  said  Hendricks  as  so  much 
money  on  deposit. 

"  And  as  conclusions  of  law  the  court  finds 
that  at  the  time  of  the  assignment  to  the  plaint- 
iff the  said  John  B.  Purcell,  holding  the  said 
property  named  in  the  foregoing  ail  ides  of  this 
finding,  except  the  8L  Joseph's  cemeteries,  in 
trust  for  religious  and  charitable  uses,  the  same 
did  not  pass  to  the  plaintiff  by  the  said  instru- 
ment of  assignment,  nor  can  the  said  assignee 
subject  it  to  the  payment  of  the  debts  referred 
to  and  included  m  the  said  assignment;  but  as 
to  the  said  churches  and  other  properties  known 
as  the  '  Church  of  St.  Patrick's,'  on  the  comer 
of  Third  and  Mill  StreeU,  the  'Church  of  St. 
Patrick's  in  CumminsviUe/  the  *  Cathedral,' 
the  '  Cathedral  School,'  the  '  Orphan  Asylum,' 
and  the  'Mt.  fc$t.  Mary's  Seminary,'  the  said 
assignee  is  entitled  to  recover  whatever  sums 
of  money,  if  any,  have  been  advanced  by  the 
said  John  B.  TSarcell,  or  Edward  Purcell,  for 
buying  or  building,  or  to  aid  in  buying  or 
budding,  any  of  said  churches  or  other  proper- 
ties, or  improving,  repairing,  insuring,  or  for 
taxes  or  other  purposes,  and  has  not  oeen  re- 
paid; and,  unless  said  parties  can  agree  as  to 
said  amounts,  if  any,  due  from  the  said  several 
churches  and  other  institutions  last  above 
named,  the  said  matter  he  referred  to  a  master 
to  ascertain  the  amount  due  the  said  John  B. 
Purcell  or  Edward  Purcell  on  account  of  ad- 
vances to  any  of  said  churches  or  other  prop- 
erty; but  as  to  the  other  churches — the  Holy 
Trinity,  St.  Anthony's,  St.  Michael's,  St 
Mary's,  St.  John's,  Church  of  the  Atonement, 
and  St.  PhUomena's — ^the  petition  should  be 
dismiBsed,  with  costs. 

And,  as  a  further  conclusion  of  law,  the  dburt 
finds  that  as  to  the  several  claims  of  Henry 
Bokop,  Patrick  Brannan,  the  Jefferson  National 
Bank  of  Steubenville,  the  First  National  Bank 
of  Covington,  John  G.  Hendricks,  and  Louisa 
Sturoff,  the  equity  of  the  case  is  against  them, 
and  with  the  defendants,  and  as  to  each  of 
them  their  answer  and  cross  petition  be  dis- 
missed. And  that  the  said  mortgage  made  by 
the  said  John  B.  Purcell  to  Kdwaid  Purcell, 
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and  by  him  assigned  to  the  said  Louia  Kar- 
dini  in  trust,  is  not  a  lien  upon  said  orphan 
asylum.  The  court  also  finds,  as  a  conclusioa 
of  law,  that  so  much  of  the  New  St.  Joseph'! 
Cemetery  as  has  not  been  sold  into  burial  lota, 
or  otherwise  appropriated  to  the  burial  of  the 
dead,  as  is  reasonably  practicable  to  be  sepa- 
rated from  the  residue  and  sold,  is  subject  to 
sale  by  the  assignee  for  the  payment  of  debts 
under  the  assignment;  and,  unless  the  parties 
can  agree  upon  the  quantity  of  ground  that 
may  be  thus  sold,  the  said  master  above  named 
shall  ascertain  the  quantity,  and  report  to  the 
court;  and  that  the  fund  on  hand  received  for 
the  Bale  of  said  lots  of  ground  in  the  cemetery 
for  burial  purposes  since  the  assignment,  and 
which  has  not  been  expended  for  improvements, 
belongs  to  the  plaintiff  as  assignee;  and  that 
the  claim  and  rights  of  the  said  assignee  are 
not  affected  by  the  organization  of  the  St. 
Joseph's  Cemetery  Association  since  the  assign- 
ment. And  the  court  having  found  that,  as  to 
the  claim  of  Henry  Bokop,  Patrick  Brannan. 
the  Jefferson  National  Bsmk  of  Steubenville^ 
the  First  National  Bank  of  Covington,  John 
G.  Hendricks,  Louisa  Sturoff,  the  equity  of  the 
case  is  with  the  defendants — ^the  said  parties 
representing  the  said  congregations  and  other 
charitable  and  educational  institutions;  and  as 
to  the  defendants  herein  last  named,  and  each 
of  them,  their  answers  and  cross  petitions  be 
dismissed,  at  the  cost  of  each  defendant  made 
by  him.  That  as  to  the  mortga^  of  Benedetto 
Gatto,  set  up  in  his  cross  petition,  and  in  Uie 
cross  petition  of  Louis  Nardini,  his  trustee,  the 
equity  of  the  case  is  with  the  defendant  the 
St.  Peter's  and  St  Joseph's  Orplian  Asylum, 
and  that  he  is  not  entitled  to  recover  his  said 
claim,  or  any  part  thereof,  in  this  suit,  and  that 
their  cross  petitions  be  dismissed,  with  oosta; 
the  costs  for  which  each  defendant  shall  be 
liable  being  only  the  costs  incurred  by  each  in 
maintaining  the  issue  upon  his  part.  The  court 
does  further  order,  adjudge  and  decree  that  if 
the  parties  shall  not  be  able  to  agree  upon  the 
amounts,  if  any,  due  from  the  congregation  of 
the  St.  Patrick's  of  Mill  Street,  St.  Patrick's 
of  Cumminsvilie,  the  Cathedral  Oongregatioii 
for  the  Cathedral  and  the  Cathedral  Scnool,  the 
St.  Peter's  and  the  St.  Joseph's  Orphan  Asy- 
lum, and  the  Seminary  of  Mt  St  Mkry  of  the 
West,  and  the  amount  of  groond  unsold  in 
the  Cemetery  of  St  Joseph,  the  said  master 

Sroceed  to  find  what,  if  anything,  was  due 
ohn  B.  Purcell  from  each  of  the  congregations 
and  institutions  at  the  time  of  the  assignment 
to  the  plaintiff,  and  the  amount  of  ground  still 
unsold;  that  in  so  doing  all  the  evidbice  before 
the  court  at  the  hearing,  and  such  other  com- 
petent evidence  as  any  of  the  congregations  or 
other  institutions,  or  any  party,  may  offer,  be 
received  by  him;  and  that  such  parts  thereof 
be  examined  as  he  is  referred  to;  and  that  he 
make  his  report  at  as  early  a  time  as  may  he. 
And  the  court  appoints  Alexander  B.  Huston 
as  master  to  hear  and  determine  the  several 
matters  above  set  forth;  and  that  he  find  what 
other  indebtedness  for  borrowed  money  there 
was  due  to  other  parties  from  such  last  named 
churches  and  institutions,  and  any  other  fact 
claimed  to  have  a  legal  bctuing  upon  such  in- 
debtedness. And  to  each  of  the  conclusions 
of  law  above  stated,  and  to  the  decree,  the  fol- 
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lowing  parties  thereupon  aeverally  excepted, 
Dame^:  John  B.  Mannix,  the  plaintiff,  the 
defendant  John  G.  Hendricks,  Louisa  Bturoff, 
and  the  First  National  Bank  of  Ck>vington,Ey. , 
the  Jefferson  National  Bankof  Steuben  ville^the 
defendant  the  St.  Joseph's  Cemetery  Associa- 
tion, and  the  defendant  Henry  Bokop,  and 
likewise  the  said  Benedetto  Gatto  and  Louis 
Nardini,  trustee,  except  to  each  of  the  conclu- 
sfons  of  law  above  stated,  and  to  the  decree. 
That  as  to  so  much  of  the  decree  as  finds  there 
may  be  anything  due  from  the  Cathedral,  the 
Cathedral  School,  the  St.  Peter's  and  St. 
Joseph's  Orphan  Asylum,  the  Seminary  of 
Mount  St.  Mary  of  the  West,  the  Congregation 
of  St.  Patrick's  of  Mill  Street,  and  refers  the 
same  to  a  master  to  ascertain  the  same,  in  each 
case  the  several  parties  representing  said  insti- 
tutions except;  and  the  several  parties,  having 
filed  motions  for  a  new  trial,  presented  a  bill 
of  exceptions,  which  is  signea,  sealed  and  al- 
lowed by  the  court,  and  ordered  to  be  re- 
corded." 

Mewn.  Hoadley^  Johnson  A  Colston, 
Manniz  A  Cos^ove  and  Samnel  A*  Uil- 
ler  for  plaintiff  in  error. 

Mean.  T«  D.  Ifincoln,  Lincoln,  Ste- 
phens ft  Slattery  for  defendants  in  error. 

Mr.  Alfred  B.  Benedict  for  St  Joseph's 
Cemetery  Association. 

Mewn,  Yaple»  Moss  ft  MeCabe  for  St 
Marv's  Congregation. 

Mr.  J.  W.  Goss  for  St.  MiGhael's  Congre- 
gation. 

Mr.  E.  W.  KIttredsre  for  John  G.  Hen- 
dricks and  others. 

Meurs,  Thomas  A.  lao^^mai  and  Loir^ui 
ft  Slattery»  for  Louis  Nardini,  trustee. 

Owen,  Oh.  /.,  delivered  the  opinion  of  the 
court: 

1.  The  case  has  been  considered  by  us  upon 
the  facts  found  bv  the  district  court.  While 
we  have  examined  the  evidence  sufiicienUy  to 
see  that  it  tends  to  support  these  findings,  we 
have  not  undertaken  to  determine  its  w'dght. 

These  facts,  so  far  as  they  have  engaged  the 
consideration  of  this  court  and  are  involved  in 
this  opinion,  may  be  more  briefly  summarized 
as  follows: 

John  B.  Purcell  was  bishop  of  the  Roman 
Catholic  Diocese  of  Cincinnati  from  1888  to 
1865,  and  archbishop  from  that  time  to  and 
after  his  assignment  in  March,  1879.  From 
1887  to  the  time  of  such  assignment,  his  brother, 
Edward  Purcell,  waa  priest,  serving  at  the  Ca- 
thedral, and  also,  by  appointment  of  the  arch- 
bishop, vicar-general  of  the  diocese,  to  whom 
was  confided  the  ^neral  management  and  con- 
trol of  the  financial  affairs  of  the  archbishop. 
Diuing  all  the  time  above  mentioned  the  canons, 
decrees  and  rule? of  the  Roman  Catholic  Church 
for  the  diocese  required  all  property  held  and 
used  for  ecclesiastical  purposes  to  be  conveyed 
to  the  bishop  or  archbishop  of  the  diocese  by 
name,  his  heirs  and  assigns  forever,  to  be  held 
by  him  in  trust  for  the  uses  for  whidi  it  was 
acquired. 

in  the  manner  and  for  the  uses  above  stated 
the  churches,  schoolhouses,  parochial  residenc- 
es, asylums,  seminary  and  cemeteries  involved 
fai  this  controversy  were  acquired  and  conveyed 
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to  "John  B.  Purcell,  his  heirs  and  asstgas  for- 
ever,'* because  the  rules  and  canons  of  the 
church  required  the  legal  title  to  be  so  vested, 
and  for  no  other  reasons.  As  soon  as  Edward 
Purcell  came  into  the  diocese,  and  in  his  capa- 
city of  vicar-general,  he  began  to  receive  money 
on  deposit^ipaying  interest  thereon),  and  loan- 
ing it  out  upon  interest,  all  with  the  acquies- 
cence of  the  archbishop,  and  so  continued  to 
receive  money  until  the  indebtedness  so  in- 
curred amounted  to  more  than  $8,500,000, 
which  has  been  assumed  by  John  B.  Purcell 
as  his  own. 

Finding  themselves  without  available  means 
to  pay  his  indebtedness  they  made  an  assign- 
ment in  insolvency  to  the  plaintiff,  before  whom 
about  $2,500,000  of  indebtedness  have  been 
duly  proved.  It  is  only  neressary  to  deal  with 
the  assi&mment  of  John  B.  Purcefl.  On  March 
11,  1879,  the  latter,  ia  his  individual  capacity, 
made  his  assignment  to  Mannix  in  trust  for  the 
payment  of  his  debts,  of  all  his  property 
which  could  at  law  or  in  equity  be  subjected 
to  such  payment,  expressly  excepting  all  prop* 
erty  held  by  him  in  trust  for  others.  l^o  specif- 
ic property  was  named  or  described  in  the  deed; 
but  in  addition  to  the  church  property  held  in 
his  own  name,  the  assignor  owned  a  large 
amount  of  property  which  had  been  deeded  or 
devised  to  him  unaffected  by  any  trust,  and 
which  was  legally  subject  to  the  payment  of 
his  debts,  and  about  which  there  is  no  contro- 
versy. 

All  the  church  edifices  involved  in  this  con- 
troversy, except  fhree  (which  include  the  Ca- 
thedral), were  severally  bought,  built  and  paid 
for  wholly  by  the  gifts  of  the  members  of  the 
several  congregations  worshiping  therein,  re- 
spectively, and  others,  for  the  sole  purpose  of 
public  religious  worship  therein.  To  the  pur- 
chase and  buildinflT  of  the  three  excepted  aa 
above,  John  B.  and  ^ward  Purcell  aovanced 
money  by  way  of  loan  (and  otherwise  than  as 
^fts),  which,  as  to  the  Cathedral  and  St.  Pat- 
rick's Church  in  Cumminsville,  has  not  been 
repaid.  Except  the  money  so  advanced,  these 
church  btdldings  were  paid  for  by  contribu- 
tions from  members  of  the  respective  congrega- 
tions, and  others;  and  the  legal  title  vested  in 
the  archbishop  to  be  by  him  held  in  trust  for 
the  use  of  the  congregations,  respectively,  using 
them  as  places  of  public  worship,  xbe  con- 
gregations  of  the  several  churches  were  com 
posed  of  men,  women  and  children  of  the  Ro- 
man Catholic  faith,  worshiping  and  xeceiving 
the  sacraments  of  the  church  therein. 

These  congregations  were  not  incorporated 
nor  organized  under  any  law  of  the  State,  nor 
were  they  unincorporated  associations  whose 
members  incurred  any  personal  liability;  al- 
though some  of  them  had  trustees  appointed 
for  purposes  other  than  for  control  over  the 
title  to  church  proper^.  Members  could 
chang^e  from  one  church  to  another  by  change 
of  residence  or  from  mere  caprice.  Taking  « 
pew  and  paying  the  pew  rates  by  a  Roman  Cath- 
olic constituted  such  person  a  member  of  the 
congregation.  Upon  leaving  the  church  and 
going  elsewhere,  the  membership  ceased.  The 
churches  were  open  and  free  to  all  for  purposes 
of  public  worship.  The  pastor  of  each  con- 
gregation was  appointed  by  the  bishop  and  re- 
moved at  his  pleasure,  but  his  salary  was  paid 
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Sjr  Ibe  oongreffntion ;  and  the  pastor  for  tlie 
me  being, "wiUi  bis  congregation,  Imd  actual 
posacflbion  of  tbe  cburcb.  None  of  the  coo- 
gregationa  nnr  any  bodies  of  individunls  rep- 
re«entiDg  tbero  were  so  orffanized  as  to  be  ca- 
pable of  boiding  tbe  legal  title  to  tbe  cburcb 
property.  Tbe  otber  properties  beld  and  used 
for  ecclesiastical  purposes— asylums,  scliools, 
cemeteries  (witb  tbe  qualifying  facts  found  by 
tbe  court  below  concerning  tbe  property  repre- 
sented by  tbe  St.  Josepb's  Cemetery  Associa- 
tion a  pnrt  of  wbicb  was  subjected  to  tbe  pay- 
ment of  creditors),  were,  like  tbe  cburcbes, 
openly,  notoriously,  continuously  and  exclu 
aively  po.  sessed  and  used  for  tbe  purposes  for 
wbicb  they  ^cre  acquired  auddieded  to  tbe 
archbisbop.  But  tbey  were  so  possessed,  ased 
and  managed  by  persons  witb  wbom  it  was  im- 
practicable to  invest  tbe  le^l  tiile,  by  reason  of 
tl)e  want  of  permanency  in  tlie  perwnnd  of 
tbeir  possession  and  management. 

2.  Tbe  original  action  was  brougbt  by  tbe 
assignee  for  tbe  purpose  of  piocuiinga  sale  of 
ali  Uiis  pniperty  free  of  all  clouds  and  incum- 
brances by  reason  of  tbe  assertion  of  tbe  trusts 
and  uses  lor  wbicb  it  isclsimed  tbe  arcbbisbop 
beld  it—tbe  contention  of  tbe  assignee  being 
tbat  (1)  tlie  debts  before  mentioned  were  not 
tbe  individual  debts  of  tbe  arcbbisbop,  Imt  con- 
tracted for  dioct-san  purpose**,  ana  tbat  tbe 
cburcb  property  is  justly  chargeable  witb  their 
payment,  and  tbis  prior  to  all  otber  charges 
upon  tbe  propeity:  and  (2) tbat  the  arcbbisbop 
was  so  far  tbe  al)8olute  owner  of  tbe  property 
--such  was  bis  dominion  over  it— that  it  is  sub- 
ject to  the  pa}  ment  of  even  bis  general  indebt- 
edness and  passed  by  the  deed  of  assignment 
to  tbe  astiignce;  that  there  was  no  trust  of 
which  tbe  civil  courts  can  take  cogniznnce  or 
asMime  control,  or  which  can  stand  in  the  way 
of  the  ordinary  course  of  administration  of  the 
•ssi^ment. 

Except  as  to  tbe  claim  of  John  G.  Hendricks 
for  unprovements  put  upon  the  Cathedral  prop- 
eity (wbicii  y^'\\\  be  considered  in  another  con- 
Dcctifm',  tbe  central  and  controlling  question  in 
the  case  is  whether  tbe  church  property,  in- 
cluding all  tbe  properly  above  mentioned,  is 
bnble  for  the  debts  of  tbe  archbishop,  con- 
tracted as  al)Ove,  and  parsed  to  the  assignee, 
by  the  deed  of  aF^ignment,  and  is  now  held  by 
hnn  to  lie  applied  to  the  extinguishment  of  the 
indebte^lness  proved  U'fore  htm.  There  are  in 
all  over  two  hundred  pieces  of  church  property 
in  tbe  diocese  described  in  the  petition  of  tbe 
assignee:  but  it  was  agreed  by  counsel  uT)on 
the  trial  that  fourteen  different  churches,  insti- 
tutions and  properties,  selrcied  by  them  as  rep- 
resenting the  various  questions  of  law  and  fact 
in  the  case»  may  be  considered  as  representing 
all  tbe  pn>perty  involved  in  the  controversy. 

Tbe  cave  is  one  of  unusual  magnitude  and 
interest,  as  well  in  the  questions  as  in  tbe 
amount  involved.  It  has  received  that  consid- 
eration at  our  bands  \vhicb  its  importance 
seemed  to  demand.  We  desire  to  acknowledge 
our  obligation  to  the  eminent  coui>sel  whose 
great  learning,  tireless  research,  and  strong 
presentation  of  tbe  case,  in  all  its  varied  as])ectB 
and  complications,  have  so  greatly  assisted  us 
in  its  consideration. 

8.  It  will  facilitate  the  consideration  and  dis- 
position of  this  question  to  keep  in  mind  a  few  i 
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fundamental  facts  and  propositions  which  as- 
sume prominence  at  the  threshold  of  the  inves- 
tigation : 

^The  archbishop^  In  his  official  capaol^, 
has  made  no  assignment  The  diocese  of 
Cincinnati  has  not  gone  into  insolvency,  nor 
have  any  of  the  churches  or  other  iusUtuttona 
involved  in  this  controvei  sy.  We  are  not  deal- 
ing with  church  debts,  nor  witb  the  assets  of 
the  church.  John  B.  Puroell.  the  individual, 
made  an  assignment  in  insolvency  of  all  his 
individual  property  to  an  assignee  to  be  by  tbe 
latter  applied  to  tbe  payment  of  his  individual 
debts.  No  property  held  by  him  in  trust  for 
others  coula,  or  was  intended  to,  pass  by  the 
deed  of  assignment.  1  Perry,  Trusts^  $§  3iM» 
835,  886. 

This  word  tnifi  is  here  employed  in  its  legal 
sense,  and  is  not  intended  to  eompxebend  mere 
confidential  relations  or  duties  of  which  Ae 
civil  courts  may  not  take  cognizance  or  assume 
control  All  property  subject,  at  law  or  in 
equity,  to  the  payment  of  John  B.  Puroell'e 
debts,  whether  held  nominally  in  trust  or  not,' 
passed, by  tbeassignment.tothe  plaintiff  below. 
No  higher  or  better  right  or  title  to  any  of  this 
property  passed  to  the  assignee  than  the  as* 
signer  held.  His  creditors  acqoireii  no  new 
rights  or  remedies  in  or  a^insi  it  by  foroe  of 
the  assignment.  Tbe  assigtiee  simiMy  repie* 
sents  them  and  their  rights  which  he  has  un- 
dertaken u>  enforce  by  the  plain  prooeaBes  ap- 
pointed by  statute.  They  do  not.  In  any  aense^ 
stand  to  tlte  assi^ed  property  in  the  relatioik 
of  purchasers.  The  l>endQGicuries  of  the  prop- 
erty which  the  assignee  Is  now  seeking  to  aub- 
iect  to  the  payment  of  the  awignOT's  debts,  aie 
free  to  assert  against  tbe  latter  eveiy  right  and 
claim  which,  More  the  assignment^  they  could 
have  asserted  auainst  the  assignor.  Mo/yam  v« 
Kinney,  8(5  Ohio  St.  610;  Burrill,  Asaignmeoti^ 
§891. 

Tbe  questions  before  us  are  very  similar  ia 
those  which  would  have  arisen  if  John  B. 
PuTcell^  claimina:  to  be  in  possession  of  thia 
pn>perty,  had  brought  suit  to  quiet  his  alleged 
title  against  those  who  now  assert  the  trusty 
or  as  if,  c- aiming  to  be  the  unqualified  owner 
in  fee  simple,  he  bad  brougbt  bisections  againai 
them  to  recover  puasession  of  tlie  several  prop- 
erties beld  by  them.  .  The  practical  and  sub- 
stantial subject  of  the  present  inciuiry  is.  Have 
these  supposed  lieneficiaries  an  interest  in  Uila 
property  which  tbey  can  assert  as  superior  to 
the  right  of  John  B.  Puroell  or  his  creditors  to 
subject  it  to  tiie  payment  of  his  debts? 

Another  important  consideration,  which 
should  be  kept  m  view,  is  that  none  of  the  de- 
fendants are  asking  to  have  any  trust  per- 
formed or  executed.  Tbey  are  simply  stand- 
in?  upon  tbe  defensives-asking  tbat  tbe  prop- 
erties which  tbey  respectively  speak  for  and 
represent  be  left  free  from  assault;  asking  that 
the  relations  which  have  obtained  between 
them  and  their  arcbbisbop  concerning  these 
pioperties  since  they  were  first  respectively 
posse^^sed  and  used  by  them,  be  pcimitted  to 
continue  uninterrupted  and  unaffected.  In- 
stead of  asking  tbat  the  execution  of  the  trusts 
be  decreed,  tbey  siniplv  pray  that  their  de- 
struction be  averted.  I'bey  are  content  tbat 
the  leg}il  title  to  tbis  property  should  remain 
where,  by  all  the  canons  of  their  church,  itbns 
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(or  80  many  yean  been  reposed;  but  they  ask 
that  the  uses  to  which,  during  all  these  years, 
it  has  been  devoted  be  not  abused,  perverted 
or  destro^-ed. 

4.  The  parties  have  ffone'back  fifteen  oent- 
urics  into  the  laws  and  canons  of  the  church 
for  proof  of  the  nature  of  the  tenure  bv  which 
the  ardibishop  held  the  legal  title  to  ecclesiastic- 
al pro|)erty;  and  the  proof  is  overwhelming 
that  be  was  not  invested  with  an  absolute  tiile 
to  it  as  his  own.  It  is  practically  conceded 
that  he  held  it  in  trust;  but  the  parties  are  very 
far  from  a  concurrence  of  views  concerning 
the  terms  of  the  trust.  The  riffht  to  go  to  the 
rules  and  canons  of  the  Catholic  Church  f6r 
ihe  purpose  of  establishing,  defining  and  limit- 
ingtiie  trust  is  denied.  That  parol  evidence  may 
be  resorted  to,  to  engraft  a  trust  upon  a  tiile 
held  by  deed  absolute  upon  its  face,  is  a  Ques- 
tion which  in  this  State  has  passed  beyond  tbe 
range  of  serious  discusdon;  though  the  proof 
In  such  cases  should  be  clear,  strong  and  con- 
vincing. MtUhetDS  ▼.  Leaman,  24  Ohio  St 
615:  Broadrup  v.  Woodman^  27  Ohio  St.  559. 

The  contention  is  that  to  resort  to  the  law  of 
Ibe  church  as  proof  upon  which  to  qualify  the 
absolute  terms  of  the  grant  is  to  permit  the  law 
of  the  church  to  supersede  or  dominate  the 
dvil  law;  and  much  sensitiveness  is  shown  by 
eminent  counael  upon  this  subject 

There  is  here  no  ground  for  alarm.  It  is  no 
Innovation  upon  the  law  of  evidence,  in  deter- 
mining qaestions  like  the  one  at  bar,  to  call,  in 
aid  of  the  civil  tribunal,  upon  the  law  of  the 
particular  church  involved  fur  the  purpose  of 
determining  the  title  to  church  propertv.  It 
rarely  is  not  unreasonable  in  a  case  liKe  the 
present,  to  boTd  one  of  the  ^zreat  prelates  of  the 
Church  of  Rome  to  the  terms  upon  which,  by 
the  very  law  to  which  he  has  vowed  his  fealty, 
be  has  consented  to  accept  the  legal  title  to 
property  which  is  appointed  to  the  uses  of  the 
church  to  whose  service  he  has  with  most 
solemn  unction  dedicated  his  life.  It  is  but  a 
form  of  establishing,  by  convenient  and  very 
convincing  proof,  what  entered  into  the  con- 
templation of  the  parties  to  the  grant  at  the 
time  the  Utle  vested.  It  has  been  held  that 
where  a  religious  body  becomes  divided,  and 
the  right  to  the  property  is  in  conflict,  the  civil 
courts  will  consider  and  determine  which  of 
tbe  divisions  submits  to  the  church,  local  and 
general.  This  division  is  entitled  to  tbe  prop- 
erty. In  determining  which  of  the  divisions 
baa  maintained  the  correct  doctrine,  tbe  find- 
ings of  the  supreme  ecclesiastical  tribunal  of 
tbe  denomination  in  question  is  binding  upon 
the  civil  courts.  MeQinnii  v.  WaUion,  41  Pa. 
9;  R€Mtmfi  App,  88  Pa.  60;  First  Pretb,  Society 
r.  First  Presb.  Society,  25  Ohio  St.  128;  Fer- 
raiia  v.  Vasconeellos,  81  111.  25;  8  Am.  &  £ng. 
Encyclop.  of  Law,  185. 

So  where  a  bequest  is  made  for  a  church,  to 
take  effect  whenever  a  congregation  should  be 
formed,  the  proper  ecclesiastical  authorities  are 
the  Judges  or  the  formation  of  such  congrega- 
tion. Fidelity  Ins.  T.  db  S.  D.  Co*s  App.  99 
Pa.  443. 

If  by  the  laws  of  a  masonic  lodge  the  mas- 
ter, or  of  an  odd  fellows'  lodge,  tbe  noble 
grand,  was  to  be  the  reposifary  of  the  legal 
title  to  all  tbe  real  property  of  the  lodge,  to  be 
held  in  trust  for  its  uses,  would  there  be  any- 
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thing  startling  in  the  proposal  to  prove  the  law 
of  the  lodee  in  a  controversy  between  the  latter 
and  its  chief  oflicer,  involving  the  title  to  such 
property?  Tet  in  such  a  case  it  could  as  well 
be  contended  that  the  courts  were  permitting 
the  law  of  freema^nry  or  odd  fellowship  to 
supersede  the  law  of  the  State,  as  it  can  now 
be  asserted  that  we  are  enforcing  the  canons 
and  decrees  of  Rome.  It  is  no  more  than  es- 
tablishing by  a  form  of  proof  which  the  courts 
have  held  to  be  competent,  the  terms  upon 
which  by  the  convention  of  the  parties,  the  title 
to  church  property  was  granted  and  accepted. 

5.  It  is  to  be  obsei-v^,  however,  that  tbe 
court  below  was  not  limited  to  such  evidence 
in  determining  whether  any  and  what  trust 
was  raised  upon  the  title  which  the  archbishop 
held.  Formal  written  declarations  of  trust, 
sworn  pleadings  in  other  cases,  and  other  writ- 
ten concessions  of  the  archbishop  mode  l>efore 
any  controversies  like  the  present  arose,  were 
before  the  court  to  aid  in  the  determination  of 
this  question.  It  is  true  that  from  time  to  time 
during  the  archbishop's  service  he  exercised 
acts  of  apparent  private  ownership  over  prop- 
erty held  for  ecclesiastical  uses.  lie  sold  prop- 
erty, leceived  the  proceeds,  reinvested  it  m 
other  property  for  diurch  uses,  executed  mort- 
gages upon  property  purchased  and  received 
mortgages  upon  property  sold;  but  so  far  as 
appears  in  the  case  all  this  was  done  with  the 
free  acquiescence  of  the  respective  congrega- 
tions and  others  intei'ested  in  the  properly  af- 
fected. 

There  was  evidence  tending  to  show  that  the 
archbishop  and  his  vicar-general  represented 
to  depositors  that  the  entire  church  property 
was  bound  for  repayment  of  deposits  as  well 
as  payment  of  interest.  Counsel  maintain  that 
these  reprei^ntations  charged  such  pro|)erty 
with  a  uability  to  answer  to  such  creditors. 
The  court  below  very  properly  omitted  to  make 
a  finding  upon  this  evidence.  The  fact  if  so 
found  would  have  been  immaterial  Tbe  law 
will  not  permit  a  trustee  thus  to  talk  away  the 
trust  efitaie.  The  infirmity  of  tbe  argument 
lies  in  its  assumption  of  the  very  proposition  in 
controversy.  If  the  archbishop's  control  over 
church  property  was  such  that  he  could  in- 
cumber it  by  his  mere  declarations,  it  was  liable 
for  his  debts.  He  could  not  estop  the  cestui^ 
one  trustent  by  his  words.  1'he  latter  were 
lound  by  tbe  court  below  to  have  been  contin- 
uously in  poB8&<«ion'of  the  property. 

It  also  apt>ears  that  the  congregations  throngh 
representative  members  have,  without  objection 
from  the  archbishop,, bonded  and  mortgaged 
church  property  in  large  sums.  But  prior  to 
tbe  transactions  which  led  to  the  assignment, 
no  occasion  is  shown  wbere  any  collision  or  dif- 
ference has  arisen  between  the  archbishop  and 
any  of  tbe  beneficiaries  of  the  church  property 
respecting  its  management  or  control.  It  has 
been  reserved  for  tbe  case  at  bar  to  present  for 
the  first  time  in  the  administiation  of  the  arch- 
bishop, a  condition  of  things  which  called  up- 
on tbe  various  t)enefi claries  to  question  bis  ligbt 
or  power  or  tbnt  of  his  successor  in  title,  tbe 
assienee,  to  interrupt  or  interrere  wiibout  their 
consent,  with  their  enjoyment  of  tbe  uses  tc 
which  the  property  has  heretofore  l)een  de- 
voted. This  question  is  now  fairly  presented; 
and  the  nature  of  tbe  trust  upon  wbivh  it  is 
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conceded  the  anignor  held  the  property  is,  for 
the  purpose  of  <Mterminiiig  whether  any  and 
what  control  a  court  of  chancery  may  assume 
or  exercise  over  it,  squarely  presented  for  ad- 
judication. 

6.  The  contention  of  the  creditors  is  that 
though  the  archbishop  may  not  have  held  this 
property  by  an  absolute,  unqualified  owner- 
ship, yet  the  vagueness  of  the  alleged  trust,  the 
uncertainty  and  indefiniteness  of  tne  cestuU  que 
trustent,  together  with  the  absence  of  all  other 
persons  capable  of  dealing  with,  acquiring  or 
uicumberiug,  the  legal  title  to  this  property, 
necessarilv  left  the  holder  to  the  legal  title  su- 
preme in  his  j>ower  of  disposition  and  control. 

Let  us  once  assume  that  John  B.  Purcell  wns 
a  trustee  of  tliis  property  and  a  solution  of  the 
question  at  bar  is  relieved  of  much  of  the 
difficulty  which  would  otherwise  involve  it 
Wherever  there  is  a  trustee  Uiere  is  necessarily 
a  subject  of  the' trust — the  estate,  an  object  of 
the  trust — the  use,  and  a  eestvi  que  trust — the 
beneficial^  of  the  trust.  A  trust  is  where 
property  is  conferred  upon  and  accepted  by  one 
person  on  the  terms  of  holdiug,  using  or  dis- 
posing of  it  for  the  benefit  of  another.  Where- 
ever  such  a  trust  is  shown  it  is  cognizable  by  a 
court  of  equity.  The  law  Imows  no  trust 
which  simply  binds  the  conscience.  An  alleged 
trust  which  is  cognizable  only  in  the  court  of 
morals  or  the  forum  of  conscience  is  no  trust 
at  all;  it  is  an  absurdity.  The  law  does  not  ac- 
knowledge a  trust  over  the  exercise  of  which 
it  will  not, through  its  tribunals,  assume  control 
to  avert  its  destruction,  perversion  or  abuse. 
Mofice  V.  Bishop  of  Durham,  9  Ves.  Jr.  400. 

It  is  true  that  in  some  cases  alleged  trusts 
may,  as  they  do,  fail  by  reason  of  some  hard 
rule  of  evidence  which  prevents  their  proof; 
but  let  them  once  be  established,  and  the  power 
of  a  court  of  equity  to  control  their  exercise  is 
almost  universally  conceded.  This  was  among 
the  earliest  subjects  of  chancery  jurisdiction. 
While  it  was  for  a  time  supposed  that  the  Stat- 
ute of  Uses — 48  Elizabeth — was  the  origin  of 
this  jurisdiction,  it  is  now  conceded  that  it 
antedated  that  statute  and  is  now  freely  exer- 
cised in  States  which  do  not  regard  that  statute 
as  in  force  within  their  juriscuctioiL  Urmey 
▼.  Wooden,  1  Ohio  St.  160. 

7.  Indefiniteness  in  the  number  and  identity 
of  the  alleged  eeetuis  que  truetent  is  urged  as 
conclusive  against  the  assumption  that  this 
propcrt]^  is  held  upon  any  trust  of  which  the 
court  will  take  cognizance. 

The  cathedral  and  other  church  buildings 
have  been,  since  their  completion,  actually  and 
openly  possessed  and  used  by  their  respective 
priests  and  congregations;  the  schools  by  their 
pupils  and  teachers;  the  orphan  asylum  by  the 
sisters  of  charity  in  charge  and  about  four  hun- 
dred orphans;  and  the  grave  yards  (except  the 
part  devoted  by  the  court  below  to  the  payment 
of  debts),  by  those  in  charge  who  have  daily 
devoted  them  to  the  burial  of  the  dead.  It  is 
true  that  none  of  these  have  been  incorporated 
or  otherwise  organized  under  any  law  of  the 
State.  Indeed,  their  immediate  management 
and  control  have  been  in  such  hands  as  to  illus- 
trate that  very  principle  or  element  of  indefi- 
niteness which  has,  for  many  centuries,  been 
one  of  the  controlling  characteristics  of  a  trust 
for  charitable  and  pious  uses.    It  is  said  that 
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vagueness  is,  in  some  resects,  essential  to  a 
good  gift  for  a  public  charity,  and  that  a  pub- 
lic charity  begins  where  uncertainty  in  the  re- 
cipient begins.  Fontain  v.  Batenel,  58  U.  S. 
17  How.  884  [15  L.  ed.  SS]; SaUonstaU  v.  8and^ 
ere,  11  Allen,  456;  Russell  v.  Allen,  107  U.  a 
163  [27  L.  ed.  897] ;  8  Am.  &  Eng.  Encydop. 
of  Law,  127;  2  Perry,  Trusts,  S  687. 

The  individual  recipients  of  the  charity  are 
constantly  changing.  For  illustration^  take 
the  case  of  a  congregation  of  one  of  the 
churches  in  question.  It  may  be  that  amonj^ 
those  who  comprise  it  there  is  not  one  member 
who  worshiped  there  ten  years  ago.  Tet  it  is 
in  legal  contemplation  the  same  congregation. 
It  is  the  congregation  for  whose  uses,  as  a  place 
of  religious  worship,  the  church  has  been  from 
the  first  devoted.  Its  name  and  the  location  of 
its  place  of  worship  renders  its  ideniificatioii 
easy. 

8.  Is  it  such  an  entity  as  that  it  may  consti- 
tute a  beneficiary  to  support  a  trust  for  a  chari- 
table use?  If  these  congregations,  and  other 
beneficiaries  are  sufficiently  tangible  and  sub- 
stantial to  have  a  standing  in  court  the  (question 
ought,  it  would  seem,  to  be  resolved  m  their 
favor.  This  seems  to  us  a  fair  test  of  the  ques- 
tion, Are  they  in  court?  They  are  represented 
each  by  promment  members  who  answered  be- 
low for  themselves  and  the  other  members;  the 
orphan  asylum  by  prominent,  contributors  to 
its  establishment  ana  support,  witii  whom  were 
associated  several  members  of  the  Catholic  sis- 
terhood in  charge;  the  schools  are  similarly 
represented,  and  the  cemeteries  by  the  St. 
Joseph  Cemetery  Association,  Incorporated 
since  the  assignment,  to  which  the  legal  title 
has  been  conveyed  by  John  R  Purcell,  or 
whatever  interest  then  'remained  in  him.  Ii  it 
a  well  recognized  practice  for  certain  persons, 
belonging  to  a  voluntary,  unincorporated  so- 
ciety, and  having  a  common  interest,  to  sue  in 
behalf  of  themselves  and  others  having  a  like 
interest,  as  part  of  the  same  society,  for  pur- 
poses common  to  all  and  beneficial  to  all. 

In  Beattp  t.  Kurte,  27  U.  8.  2  Pet.  566  [7L. 
ed.  521],  several  members  of  an  unincorporated 
Lutheran  congregation,  having  no  trustees  ca- 
pable of  holding  the  legal  title  to  church  prop- 
erty, were  penmtted  to  appear  in  court  in  be- 
half of  themselves  and  others  having  like  in- 
terests, for  the  purpose  of  preserving  a  trusl 
in  a  lot  set  apart  upon  a  town  plat,  "  for  the 
Lutheran  Church,"  upon  which  uiey  had  estab- 
lished- a  place  of  burial  and  erected  a  school- 
house,  but  the  legal  title  to  which  was  still  in 
the  heu^  of  the  original  proprietor.  See  also 
PhiladOphia  BapL  Asso.  v.  Smith,  28  U.  &  8 
Pet.  500  [7  L.  ed.  755J;  Afiriean  Jf.  B.  Ohunh 
r.Conowr,  27  N.  J.  Eq.  150;  HuUman  ▼.  Em- 
eomp,  5  Ohio  St.  242;  Brown  v.  Manning,  6 
Ohio,  298;  Le  Olereq  v.  QaUipoli9,  7  Ohio,  2ia 

It  does  not  follow,  however,  that,  in  the  light 
of  the  facts  established  in  the  court  below,  it 
would  not  have  protected  the  uses  for  which 
the  property  was  held,  even  if  these  beneficia- 
ries had  not  been  formally  in  court.  But  they 
are  in  court. 

9.  It  is  scarcely  necessary  to  dte  authority 
to  show  that  the  uses  for  which  this  proper^u 
held  are  such  as  the  courts  will  uphold.  The 
education  of  the  youth;  the  care,  education 
and  nurture  of  orphans;  tho  religious  instruc- 
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tion  of  the  living  and  tlie  decent  repoee  of  the 
dead,  are  amone  the  most  prominent  and  com- 
mon objects  of  charitable  trusts.  2  Perry, 
Trusts,  S§  660-701,  706;  8  Am.  &  Eng. 
Encvclop.  of  Law.  122 ;  Gerke  ▼.  PureeU, 
25  Ohio  Bt.  229  (where  some  of  the  property 
now  in  controversy  is  declared  to  be  hdd  in 
trust);  Melntire  v.  Zanem'lle,  17  Ohio  St.  852; 
Mclaiire  Poor  School  v.  Zane^vitle  Canal  Nfg, 
Co.  9  Ohio,  287. 

Surely  this  court  ought  not  to  be  expected  to 
declare  that  the  trusts  m  the  case  at  bar  are  too 
vague  or  indefinite  to  be  recognized  by  it  after 
its  decision  in  the  two  cases  last  cited.  It  there 
upheld  and  enforced  a  charitable  bequest  to  an 
unincorporated  association  "for  the  use  and 
support  of  a  poor  school  which  they  are  to  es- 
tablish for  the  use  of  the  poor  children  of  the 
Town  of  Zanesville" — ^the  donee  afterwards  be- 
coming incorporated.  Compared  with  such  a 
use.  the  objects  of  the  trusts  in  the  case  at  bar 
are  simple  and  definite. 

Lane,  cTl,  in  the  case  last  cited,  says,  con- 
cepiing  the  extent  of  chancery  jurisdiction  over 
charities:  "One  of  the  earliest  elements  of 
every  social  community,  upon  its  lawgivers,  at 
the  dawn  of  its  civilization,  is  adequate  protec- 
tion to  its  property  and  institutions  which  sub- 
serve public  uses,  or  are  devoted  to  its  eleva- 
tion, or  consecrated  to  its  religious  culture,  and 
Seoul  chers  "  etc 

In  Miller  v.  feachout,  24  Ohio  St.  625,  this 
court  sustained  a  bequest  to  an  executor  "for 
the  advancement  and  benefit  of  the  Christian 
religion,  to  be  applied  in  such  manner  as  in 
his  judgment  will  best  promote  the  object 
named. 

In  UrrMff  v.  Wooden,  1  Ohio  St.  160,  the  court 
sustained  a  bequest  to  "the  poor  and  needy, 
fatherless,  etc.,  of  Jefferson  and  Madison  Town- 
ship, of  the  county  aforesaid,  to  such  poor  as 
are  not  able  to  support  themselves,  to  be  di- 
vided 88  my  executors  may  deem  proper  with- 
out any  partiality." 

In  Sowen  t.  Cyrmius,  89  Ohio  St  29,  it  sus- 
tained a  testamentary  disposition  "for  the 
preaching  of  the  gospel  of  the  blessed  Son  of 
God^  taught  by  the  people  now  known  as 
the  Disciples  of  Christ,  the  preaching  to  be 
wen  and  faithfully  done  in  Loraine  County  in 
Birmingham*  and  at  Berlhi  in  Erie  County, 
Ohio." 

In  WiUianu  r.Fint  Pretbytenan  Society,  1 
Ohio  St  478,  the  court  held  that  a  deed  to  cer- 
tain persons  as  "trustees  for  the  Presbyterian 
Congregation  of  Cindonati,  and  their  successors 
forever,  for  the  use,  benefit  and  behoof  of  tlie 
congregation  forever,"  there  being  then  but 
one  such  congregation,  is  not  void  for  uncer- 
tainty 88  to  the  beneficiaries  of  the  trust,  al- 
though they  were  not  th^n  incorporated.  This 
bears  with  much  weight  upon  the  questions  at 
Bar.  In  none  of  these  cases  could  the  bene- 
ficiaries assert  any  special  pecuniapy  interest  in 
the  trust  estate;  bat  the  uses  upon  which  the 
legal  title  was  conferred  were  recognized  and 
enforced. 

10.  Much  of  the  complication  and  difi^culty 
in  which  the  discussion  of  the  present  case  has 
involved  it  arises  from  an  attempt  to  solve  it 
by  the  tests  which  are  usually  applied  to  cases 
of  alleged  resulting  trusts,  and  from  a  failure 
to  mark  the  distinction  between  active  trusts, 
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where  the  nature  of  the  trust  is  such  as  to  ren- 
der it  necessary,  for  the  purposes  of  the  trust, 
that  the  legal  title  should  remain  in  the  trustee 
(who  cannot  be  compelled  to  convey),  and  • 
passive  trust,  where  the  cestui  que  trust  has  the 
right  to  be  put  in  actual  possession  of  the  prop- 
erty, or  the  right  to  call  upon  the  trustee  to 
convey  the  legal  estate,  as  the  former  may  di- 
rect.   Bispham,  Eq.  §  50. 

The  distinction  between  resulting  trusts  and 
trusts  for  charitable  or  pious  uses  is  almost  as 
clear  and  as  broad  as  that  between  legal  and 
equitable  estates.  The  foundation  of  a  result- 
ing trust  is  the  payment,  or  the  securing  to  be 
paid,  by  the  cestui  que  trust,  out  of  his  own 
means,  the  consideration  of  the  conveyance,  or 
some  part  thereof,  at  its  completion.  McUo^ 
em  V.  Knox,  21  Ohio  St  652. 

A  resulting  trust  is  to  be  performed  or  exe- 
cuted by  the  trustee  by  transferring  the  title  to 
the  cestui  que  trust  at  his  request.  Millard  v. 
Eatfiaway,  27  Cal.  119;  1  Perry,  Trusts,  §  165  a. 

No  one  seriously  claims  that  the  donors  of 
the  various  charities  now  in  question — ^those 
whose  donations  and  contributions  so  lari^ely 
comprise  the  funds  to  which  they  owe  their 
existence — have  a  definable,  pecuniary  interest 
in,  or  claim  upon,  them  which  is  enforcible  in 
an^  court.  Indeed,  no  such  claim  is  made  in 
their  behalf.  Nor  is  any  personal  oi  pecuniary 
interest  asserted  by  or  on  behalf  oi  those  to 
whose  uses  they  are  being  devoted.  Their  in- 
terest in  them  is  limited  to  the  enjoyment  of 
these  uses.  As  already  observed,  they  are  not 
seeking  or  asking  the  enforcement  or  execution 
of  any  trusts  in  their  behalf.  The  trusts  which 
attach  to  these  various  properties  have  been 
and  are  still  being  performed  and  executed. 
Each  day  that  public  religious  worship  is  held 
by,  or  the  sacraments  of  the  churoh  admin- 
istered to,  members  of  the  congregations  of 
any  of  these  churehes  therein;  each  day  that 
pupils  are  instructed  in  the  schools;  that  the 
orphans  are  sheltered  and  cared  for  in  the  asy- 
lum; that  the  cemeteries  are  opened  to  receive 
the  dead — ^witnesses  the  performance  of  the 
trusts  upon  which  they  are  held  hy  the  arch- 
bishop of  the  diocese.  The  prayer  is  identical 
with  that  of  the  bjU  In  BeaUy  v.  Kurtz,  27  U. 
S.  2  Pet  566  [7  L.  ed.  5211  eupra,  that  they  bo 
left  undisturbed  in  the  enjoyment  of  the  uses 
to  which  the  property  actually  possessed  by 
them  has  been  so  long  devoted.  In  this  view, 
the  assumed  difiiculty  or  impracticability  of 
enforcing  these  trusts  disappears  entirely  as  an 
element  in  the  case. 

Upon  this  feature  of  the  case  the  eminent 
counsel  for  the  assignee,  among  other  things, 
says: 

"Can  the  beneficiaries  be  the  individuals 
who  attend  the  church,  or  who  constitute  the 
80  called  congregation?  Certainly  not;  as  no 
private  advantage  can  be  claimed  for  them, 
nothing  can  pass  to  them,  nor  can  they  as  in- 
dividuals act  in  any  capacity  in  relation  to  the 
property.  They  are  not  only  not  an  incorpor- 
ated body  or  association,  but  they  never  can 
be  incorporated  as  a  body  and  continue  to  be 
part  of  the  Roman  Catholic  Church.  Take 
away  the  bishop  and  there  can  be  no  priest  to 
manage  the  affairs  of  the  church,  and  there  can 
be  no  Catholic  Chureh  without  a  priest.  Take 
away  the  bishop  and  the  church  is  gone  for- 
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ever.  Th^  congregatfon  no  longer  has  an  ez- 
fetence,  and  tbe  property  must  uesoend  to  the 
bein  of  the  grantee  in  the  deed,  nnless  it  ig 
disponed  of  by  tbe  deed  of  the  grantee  him- 
self." 

It  is  siiffiofent  answer  to  this  to  say  that  it 
will  be  time  to  deal  with  such  an  aspect  of  the 
case  when  such  a  cr Inmity  overtakes  tbe  church 
as  the  one  suggested  by  counsel. 

We  are  not  called  upon  to  prophesy  what 
this  court  would  or  ought  to  do  with  this  prop- 
erty wtien,  if  ever,  bishop,  priests,  churches 
and  congregations  are  "gone  forever."  We 
are  detiling  with  a  present,  acting  bisbop  (the 
successor  of  Archbishop  Purpell,  deceased), 
with  offlcialing  priests,  wilh  living  churches 
and  with  worshiping  coneregations.  It  is 
against  a  disaster  quite  as  fatal  as  that  supposed 
by  counsel  that  the  couit  is  asl&ed  to  interpose 
its  res  raiut. 

Instead  of  asking  that  the  head  of  the  church 
of  tbe  diocese  convey,  or  be  devested  of,  tbe 
legal  title,  tiie  beneficiaries  asked  that  it  remain 
in  him  upon  the  snme  trusts  and  for  tbe  same 
uses  to  whif  h.  from  tbe  first,  it  has  been  de- 
voted. Indeed,  it  is  quite  indispensable  to  the 
existence  of  the  trust  that  the  h'gal  title  be  held 
by  sonie  one  other  than  the  eutuU  que  truant, 
who  aie  incapable,  by  reason  of  the  indefinite- 
ness  which  characterizes  tbeir  personality,  of 
holding  It. 

11.  Was  tbe  dominion  of  tbe  archbishop  over 
this  property  such  as  to  render  it  subject  at 
law  or  in  equity  to  tbe  payment  of  bis  debts? 
The  debts  nie  almost,  if  not  quite*  exclusively 
such  as  were  contr  cted  in  the  business  of  re- 
ceiving money  on  deposit  upon  the  terms  of 
paying  interest  upon  it  while  on  deposit  and 
finally  re8t<»ring  Uie  principal.  It  surely  can- 
not be  seriously  claimed  that  this  important 
branch  of  the  lianking  business  was  within  th^ 
terms  or  powers  of  the  trust  upon  which  the 
pro|)erty  was  held.  It  originated  with,  and  was 
prosecuted  exclusively  by,  the  vicar-general, 
Edward  Purcn^U.  The  archbishop  stated, 
among  other  things,  upon  this  subject,  that 
this  business  had  its  origin  ro  the  failure  of  the 
banks  and  the  desire  of  tbe  depositors  that 
Father  Edward  should  take  their  money  and 
keep  it  for  them,  they  refusing  anv  security, 
but  truhtlrg  to  his  integrity  and  good  faith;  and 
that  he  labored  for  them  without  compensa- 
tion, to  earn  for  them  interest  on  their  money. 
W  bile  the  findings  of  the  court  below  do  not 
in  form  embrace  one  upon  this  subject,  they 
are  entirely  inconsistent  with  any  such  power, 
as  are  also  the  conclusions  of  law. 

The  member  of  the  court  below  who  pre- 
pared the  opinion  for  thecourt'(Smith,  t/*.)  in  a 
very  able  and  exhaustive  presentation  of  the 
reasons  which  prompted  the  judgment  says 
that:  "Most  of  the  present  indebteauess  grew 
out  of  his  brother's  banking  busir  ess;  receiving 
money  on  deposit,  paying  interest  and  lending 
it  out  on  Intel  est.  Ihe  canon  law  strictly  for- 
bade t Lis  to  be  done  by  ecclesiastics.  Al\  the 
canonists  concur  in  tin's  testimony.  It  could 
hardly  be  a  debt  of  tlie  trust  when  the  anthor- 
ity  crentin*^  and  regulating  the  trust  strictly 
forbade  it. 

There  is  no  serious  attempt  by  any  creditor 
to  trnce  moneys  deposited  by  liimiuto  any 
specified  pro[  crty.    There  was  but  one  fund. 
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Tbe  bookkeeping  was  crude  and  primitive. 
Whfle  some  money  deposited  must  have  gone 
into  church  property,  donatk>n8  must  nave 
gone  to  pay  interest  upon,  and  repay  the  prin- 
cipal of,  deposits;  but  tbe  controversy  is  chiefly 
between  depositors  who  expected  interest  and 
finally  their  principal,  and  tnose  who  gave  with 
out  hope  of  either  interest  or  priiici^  except 
as  it  came  in  the  enjoyment  of  the  uses  to 
which  the  property  was  devoted. 

12.  Tbe  theory  that  these  are  diocesan  debts 
to  be  satisfied  out  of  diocesan  or  general  church 
property  is  untenable.  It  is  not  made  to  ap- 
pear in  this  case  that  a  diocese  is  a  body  or  an 
organization  capable  of  owning  property  or  of 
contracting  debts.  A  diocese  is  the  circuit  or 
extent  of  a  bishop's  jcurisdiction — ^the  district  in 
which  a  bishop  exercises  his  ecclesiastical  au- 
thority; but  it  has  not  been  made  to  appear  that 
it  is  constituted  to  hold  either  the  legal  oreoul- 
table  estate  in  any  property  wbidi  is  devoted  to 
church  purposes.  Certainly  no  such  party  was 
summoned  or  has  made  its  appearance  in  this 
cause,  and  we  have  not  heard  of  any  complaint 
of  a  defect  of  parties  in  the  courts  below. 
The  legal  title  to  all  this  property  is  in  tfie 
bishop;  while  the  equitable  or  beaeficial  interest 
is  in  the  several  coygregations  and  others  for 
whose  several  uses  they  are  respectively  held. 
There  seems  to  be  no  room  for  another  owner. 
There  is  no  such  triangular  title  as  this  tlieocy 
assumes. 

Each  of  these  congregations  and  other  bene- 
fidaries  is  here  defending  for  itself  and  in  its 
own  right  £ach  piece  of  property  ia  lield 
upon  a  separate  trust  and  for  a  distinct  use. 
No  warrant  is  shown  for  charging  upon  one  the 
expense  incurred  on  account  of  another. 

In  the  case  of  Tw'ffg  r.  Treaty,  104  Pa.  493; 
the  riirht  to  charge  upon  one  congregation 
of  a  Catholic  Church  expenses  incurred  for 
the  benefit  of  another,  was  unler  considera- 
tion in  the  light  of  the  rules  of  tbe  Church. 
They  were  under  the  same  general  canonic- 
al laws  which  prevailed  in"  the  diocese  of 
Cincinnati.  The  court  says:  "Whether  or  not, 
therefore,  Father  Treacy  (who  was  pastor  of 
St.  Bridget's  congre^tion)  paid  and  expended 
the  money  of  St.  Bridget's  as  bis  own,  in  tbe 
St.  Josepn's  Mission,  at  the  instance  and  re- 
quest of  the  bisbop,  is  not  important,  as  tbe 
bishop  had  no  more  right  to  pledge  the  credit 
of  the  congregation  in  an  enterprise  it  bad  not 
undertaken  or  assumed,  and  in  which  it  had 
no  particular  concern,  or  to  divert  the  funds  of 
the  congregation  from  their  use,  than  the  pas- 
tor himself;  and  neither,  it  would  seem,  had 
any  power." 

Vv  bile  Uiis  is  not  an  adjudication  of  the 
power  of  the  archbishop  which  controls  us  in 
the  case  at  bar,  it  affords  strong  support  to  the 
findlLg  of  tbe  court  below,  especially  as  the 
sources  of  information  were  pvactiodly  the 
same  in  both  cases. 

Our  conclusion  is  that  the  property  sought  to 
be  subjected  to  the  payment  of  tbe  individual 
debts  of  John  B.  Purcell  (except  so  much  of 
the  cemeteries  as  was  devoted  to  such  purposes) 
was  "held  in  trust  for  others,"  and  dia  noi  pass 
to  tl  e  Assignee  by  the  deed  of  aspiniment. 

18.  Some  of  toe  defendants  and  cross  pett< 
tioners  acquirrd  ludgments  upon  their  claims 
against  Jonn  B.  Purcell  after  the  absignment. 
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Irat  we  are  not  able  to  discover  how  their  sit- 
tiatlons  are  improved  by  that  fact 

14.  The- claim  of  John  O.  Hendriclcs,  anoth- 
er cross  petitioner  below  and  ernes  petiiiuner  in 
error  in  this  court,  stands  upon  ground  distinct 
from  aJl  the  others.  He  obtained  a  judgment 
against  John  B.  Purcell,  also  after  the  assi^^n- 
ment,  upon  a  claim  composed  in  part  of  an  m- 
debtedness  for  monev  depositcJ  to  bear  inter- 
est, and  in  part  for  improvements  and  repairs 
placed  upon  the  Cathedral,  and  for  its  preser- 
vation, at  the  request  of  the  archbishop.  We 
are  all  in  accord  upon  the  proposition  that  the 
latter  claim  possesses  peculiar  merit,  upon  the 
principle  that  trust  property  should  answefr  for 
the  reasonable  expense  incurred  in  its  preserva- 
tion and  necessary  repair  and  improvement. 
We  are  not  in  accord,  however,  as  to  the  means 
of  effectuating  this  right.  A  majority  of  the 
court  is  of  opinion  that  the  remedy  may  be 
grunted  in  this  case;  and  for  this  purpose  the 
judgment  as  to  this  claim  is  reversed  and  the 
cause  remanded  for  further  proceedings  upon 
this  branch  of  the  controversy. 

The  eminent  counsel  who  represents  Hen- 
dricks predicates  his  claim  to  be  reimbursed 
out  of  the  general  church  property  chiefly  (to 
the  extent  of  his  entire  claim)  upon  the  author- 
ity which  he  maintains  is  conferred  upon  the 
archbishop  by  an  Act  of  the  General  Assembly 
passed  January  8,  1825,  which  it  is  claimed 
was  in  force  at  the  time  of  the  assignment.  2 
Chase,  Stat  1460. 

It  is  entiUed:  "An  Act  Securing  to  Religious 
Societies  a  Perpetuitv  of  Title  to  Lands  and 
Tenements  Conveyed  in  Trust  for  Meeting- 
houses, Baiying-Grounds,  or  Residences  for 
I^«achers.'' 

It  is  as  follows: 

"Sec.  1.  B$  it  enaeUd,  etc.  That  all  knds 
and  tenements,  not  exceeding  twenty  acres, 
that  have  been  or  hereafter  may  be  conveyed 
by  devise,  purchase  or  otherwise,  to  any  person 
or  persons  as  trustee,  trustees,  in  trust  for  the 
use  of  any  religious  society  within  this  state, 
either  for  a  meeting-house,  burying^ground,  or 
residence  of  their  preacher,  shall  descend  with 
the  improvements  and  appurtenances  in  per- 
petual succession  in  trust  to  such  trustee  or 
trustees  as  shall  from  time  to  time  be  elected  or 
appointed  by  any  such  religious  society,  ac- 
cording to  the  rules  and  regulations  of  such 
society  respective!  V. 

"Sec.  8,  That  the  trustee  or  trustees,  for  the 
time  being,  of  any  religious  society  aforesaid, 
shall  have  the  same  power  to  defend  and  prose- 
cute suits  at  law  or  in  equity,  and  do  all  other 
acts  for  the  protection,  improvement  and  pres- 
ervation of  said  property,  as  individuals  may 
do  in  rehition  to  their  individual  property." 

Upon  this  proposition  the  counsel  stands 
alone,  and  hlscontention  has  provoked  a  vigor- 
ous cross  fire  from  the  assignee  and  his  code- 
fcndanis.  It  is  by  them  contended  that  the 
Art,  if  in  force,  does  not  and  never  was  in- 
tern led  to  apply  to  the  Catholic  Church  and  its 
bishops.  We  have  not  found  it  necessary  to 
atu^mpt  a  solution  of  this  controversy.  Con- 
ccdiiii;,  for  the  purposes  of  the  discussion,  that 
it  1*8  hroad  enough  to  comprehend  Catholic  bish- 
o\i8  and  church  property,  it  still  falls  far  short 
of  supportbg  the  claim  of  Hendricks,  that  his 

SL.R.A. 


claim  for  money  deposited  is  a  charge  upon 
church  property.  It  is  maintained  that  the 
effect  of  this  statute  is  to  give  to  the  oiTiriAl 
holding  the  trusty  power  to  sue  and  be  sued  in 
his  own  name — to  defend  and  to  prosecute  euitt 
at  law  or  in  equity— and  to  do  all  other  acts, 
such  as  to  make  contracts^  which  individuals 
may  do  in  relation  to  their  individual  >  niperty, 
for  its  protection,  improveroeut  and  preserva- 
tion. It  is  maintained  that  this  Act  invested 
the  archbishop  with  all  the  cbaracteristics  of  a 
corporation  ifle;  though  it  is  said  that  this 
position  is  not  essential  to  the  argument. 

The  antecedent  of  "said  property^  in  theseo-  ' 
ond  section  of  the  Act,  is  "all  lands  not  exceed- 
ing twenty  acres  conveyed,  etc.,  to  any  per^n 
as  trustee,  either  for  a  mecting*house,  burying 
ground,  or  residence  of  their  preacher."  The 
power  given  is  to  do  acts  "for  the  protection, 
improvement  and  preservation  of  'said  prop- 
erty.' " 

As  we  have  indicated,  it  required  no  legisla- 
tion to  authorisEe  a  charge  upon  this  proper^ 
for  mon^  expended  "for  its  protection,  im- 
provement  and  preservaUon.  The  Act  in 
question  contemplates  the  protection,  etc.,  of 
specific  prupertv — "a  meettng- house,  biirying 
ground,  or  resilience  for  the  preacher."  There 
18  no  pretense  that  the  money  deposited  by  Hen- 
dricks was  applied  to  the  improvement,  etc.,  of 
of  any  partlcalar  church  propertv.  There  ia 
evidence  that  some  of  it  was  expended  in  the 
education  of  some  young  men  for  the  priest- 
hoodL  But  the  cltum  is  supported  upon  the 
theory  that  the  debt  is  diocesan,  and  tbat  dio- 
cesan (meaning  general  churdi)  property  should 
satisfy  it.  This  view  of  the  case  has  already 
been  sufficiently  considered,  and  an  adverse 
conclusion  reached. 

15.  No  cross  petitions  in  error  are  filed  by 
the  various  congregations,  etc,  to  the  order  of 
the  court  below,  for  an  account  of  the  assets  of 
John  B.  Porcell,  in  the  form  of  claims  for 
money  advanced  by  him  for  the  construction  of 
various  churches,  etc.;  nor  is  the  claim  made 
that  such  order  is  not  a  final  one.  We  are  all 
impressed  with  the  general  equitv  and  fairness 
of  this  feature  of  the  Judgment  below,  and  it 
is,  for  the  reason  stated,  left  undisturlied. 

16.  Louis  Nardini,  trustee  for  Benedetto 
Gatto,  one  of  the  defendants  below,  filed  his 
cross  petition  setting  up  a  mortgage  upon  the 
orphan  asylum  executed  by  John  B.  Purcell. 
with  which  issue  was  ^ined,  trial  had,  and 
judgment  rendered  against  him,  to  whidi  he 
excepted.  He  filed  his  separate  motion  for  a 
new  trial,  which  was  overruled;  he  excepted 
and  took  his  separate  bill  of  exceptions.  His 
claim  was  adverse  to  all  the  other  parties  in  the 
case.  He  failed  to  file  a  cross  petition  in  error 
in  this  court  within  two  years  after  the  judg- 
ment against  him.  Has  he  a  standing  in  this 
court? 

A  cross  petition  in  error  is  not  expressly  au- 
thorized by  our  Code. 

It  was  ckimed  in  SeitM  t.  Union  Pacifle 
Railway  Company,  16  Kan.  188.  that  the  pro- 
ceeding was  unauthorized;  and  the  court  so 
held,  and  that  a  separate  proceeding  in  error* 
was  necessary. 

The  same  question  was  first  presented  in  thts 
court  in  ShinkU  v.  Fir^t  National  Bank,  22 


Texas  Bupbbhb  Coust. 


Not.. 


Ohio  St.  518.  It  1TM  coDlended  that  such  a 
pkadluc  was  unanthorized.  The  court,  by 
Welch  J.,  said: 

'"I'here  iB  no  (rood  reason  why  cross  petitions 
in  error  should  not  be  allowed  equally  as  in 
origiOBl  actions.  They  were  allowed  at  com- 
mon law,  and  there  u  nothing  In  the  Code 
which  forbids  Qieir  tise.  On  tbe  contrary, 
they  are  calculated  toBubeervealeadingobject 
of  the  Code,  namely:  to  avoid  maltlplTcftj  of 
suirs,  and  to  rcodei  litigation  simple,  cheap  and 
iipeedy  ...  To  summon  the  opposite  party, 
who  is  already  in  court,  and  to  bring  in  a  copy 
of  the  record,  a  copy  of  which  is  already  In 
court,  would  be  a  usele§s  labor,  and  involve  an 
nnn^cesaary  expenae  and  delay,  etc." 

The  Supreme  Court  of  Kansas  was  again 
called  upon  to  consider  this  question  in  tffeflauCT- 
T.  Caneg,  20  Kan.  466,  when  it  overruled  its 
fornier  i^Kision  upon  the  authority  of  Sfiinkl» 
T.  Firtt  National  Bank,  mwra,  saying: 

"We  are  constralDed  to  believe  tbat  in  this 
respect  the  decisiona  of  the  Supreme  Court  of 
Ohio  are  the  better  exposition  of  the  law." 

Again,  In  Bundj/  v.  Ophtr  Iron  Ootnpany, 
36  Ohio  St.  80,  a  motion  was  made  In  this 
court  for  leave  to  file  a  croas  petition  la  er- 
ror. At  that  time  no  leave  was  required  to 
file  "petitions  in  error."    It  was  said  by  the 

"Asbeldio  Bhmldeir.  Firtt  Natianal  Bank, 
SS  Ohio  St.  616,  it  is  competent  for  a  defend- 
ant in  error  to  file  a  croas  petition  asking  tbe 
reversal  of  the  judgment  for  errors  preiudidal 
to  htm,  and  not  assigned  in  tbe  plaintiff's  peti- 
tion. And  aa  a  petition  In  error  may,  under 
tbe  present  legislation,  be  filed  without  leave 
of  court,  the  same  rule  tvllt  be  applied  to  the 
croas  petition." 

Tbe  Just  inference  is  tbat  if  the  lav  bad  re- 
quired leave  to  file  a  petition  in  error,  the  same 
rale  would  neceaaarlly  have  applied  to  a  cross 


petition  in  error.  In  the  case  before  ns  tba 
errors  which  Nardini  relied  upon  were  not  as- 
signed by  tbe  plaintiff  in  error;  be  stood  upon 
bis  own  right  Tbe  Judgment  against  bim 
stood  unchallenged  upon  tbe  record.  Tbere 
can  be  little  doubt  tbat  if  the  proceeding  ta  er- 
ror by  tbe  plaintiff  had  been  dlsmiseed  at  anj 
time  before  Nardini's  cross  petition  in  error 
was  filed,  bis  branch  of  tbe  case  would  alao 
have  gone  outof  court.  Tbe  logic  of  tbe  fore- 
going cBsea  and  consideratioDa  is  tbat  Bucb  a 
proceeding  is  the  prosecution  of  a  proceeriiog 
in  error;  but  to  avoid  a  multiplicity  of  suits  be 
may  in  the  same  case  and  upon  the  qame  record 
predicate  tbat  prosecntion.  If  a  law  requiring 
leave  to  file  a  petition  in  error  would  apply  as 
well  to  a  cross  petition  in  error,  they  are  to  far 
upon  the  same  footing  as  that  if  tbe  two  years' 
limitation  applies  to  one.  It  applies  wlUi  tbe 
same  force  to  Ihe  other.  All  parties  In  whose 
favor  the  judgmenlof  which  he  complains  was 
rendered  (and  It  was  In  favor  of  alt  but  bimeelD 
had  a  right  to  aappose,  after  the  expiration  of 
two  years  from  its  rendition,  Ibat  it  stood  un- 
questioned and  was  forever  at  rest.  Tlie  cross 
petition  in  error  was  filed  too  late.  Tbia  con- 
clusion relieves  na  of  a  further  considetBttOD 
of  tbeqiiestion  arising  upon  this  mortgage,  and 
the  judgment  thereon  is  affirmed. 

17.  The  writer  of  thla  opinion  does  not  con- 
cur  in  so  much  of  the  judgment  as  remands 
the  case  to  tbe  court  below  for  further  proceed- 
ings upon  tbe  claim  of  Hendricks;  nor  does  h« 
concur  in  the  affirmance  of  so  much  of  tbe 

Judgment  below  as  devotee  a  part  of  the  8L 
ooeph  Cemeteries  to  tbe  payment  of  creditora. 
believing  tbat  these  are  quite  clearly  shewn  to 
be  trust  property,  and  Ibat  they  did  not  pass  to 
the  assignee  by  the  aasignment. 

With  the  modifieatum  lAone  indicated,  i^t  Ihe 
judgment  agaiiut  Hendriekt,  tMtJv^nuntiehw 
\»  termed. 


TEXAS  SUPREME  COURT. 


J.  M.  BROWN. 


Delay  In  dellTerlii(  ar  t«leBr»m  a 

the  deatli  and  time  of  Inirtal  of  a  peroon  le 


tomerelr  as  "WUBe,"  wllliout  notice  of  hlsnla- 
Hod  totbe  petsoo  addressed, wtQ  ootsal>]eataw 
oompany  loan  aettonrordaaaces  based  00  In]ai7 
lotiatertialfeelinssriDm  inatriitt?  to  attend  tlw 


result  from  a  falltue  to  reoed  re  tbe  meaawe  will  be 
oonslderad  as  betng-  irlthm  the  contemplation  at 
Oie  parties  to  llie  oontnoL 

(November  13, 1S8&) 


_HB!lleT  v.Bi 

M.  tbe  Hading  Eoallah  ease  upon  this  autdebt,  to 
tos  ODS  Invarlablr  ated  with  approval  In  America, 
m  follows:  Where  two  parties  have  madea  contract 
wtalcb  one  ottbem  baa  tnolien,  the  damages  wtilcb 

" " ' "■ ' ■ — '-  respect  of  suoh 

-k  aa  mar  tah'ty 

,  I  3r  arising  natuiw 

tStf,  t,  s.  aooindliis  to  tbe  usual  comae  <w  thlnm, 
trom  snob  breach  ol  oontraot  tiaelf,  or  Buoh  Bi  may 
ra— inably  be  snppoeed  to  have  been  In  tbe  iy»>- 
templation  of  both  parties  at  the  thne  they  mi 
|lieeontraot.aatha  probable  result  of  ifaebiei 


LeIcBulMUl 
1  thta  role.     I 
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Midland  R.  Co. 


MS;  arar.  Teleg.  Companlee,  147. 
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■■!<8eP 


Webtbun  Unios  Teluuiui'ii  Co.  v.  CitowH. 


787 


APPEAL  bj  defeDdaut.  from  a  Judgment  of 
the  HopkiDS  County  District  Couit  (Foa- 
ter,  8petialjiidgi),  In  f&vor  of  plointlfl  In  rq 
acUou  to  recover  damHges  for  tbe  nondeliTei; 
of  a  telegraph  message,    Reoerttd' 

The  facta  are  fuUj  stated  In  the  opInioQ  of 
thecoart 

Murrt.  Stommonda  ts   Flald  for  appel- 
lant. 
^  Mam.  IiMheh  A  Templeton  for  appellee. 

Walker,  J.,  deliTered  the  opinion  of  the 

ThU  ia  an  appeal  from  a  Judgment  for  |37S 
Id  favor  of  the  appellee  against  appellant.  The 
nUt  waa  brouf^ht  the  IGtb  day  of  Marcb,  1887, 
by  Brown,  to  recover  of  the  appellant,  the 
Western  Union  Telegraph  Company,  $10,000 
damagea  for  delay  in  transmitting  and  deliver- 
ing to  him  a  telegram  sent  to  him  from  Hall- 
viOe,  Tex.,  on  the  11th  day  of  December,  1886, 
by  one  Wilson  Livingston,  in  the  foUowing 
Ituiguage: 

HaUyUle,  Texas,  Dec  11, 1886. 

3.  H.  Brown,  Bulpbur  Springs:  Willie  died 
yesicTday  evening  at  six  o'cWh :  will  be  buried 
at  Harahall  Sunday  evening. 

[Signed]  Wilson  Livingston. 

Plaintiff  alleged  that  Ltvingslon  acted  aa  his 
ac«it  in  sending  the  mesBoge,  and  that  by 
'^fillie,"  namecT  in  said  message  was  meant 
Willie  Brown,  a  brother  of  appellee,  and  that 
the  price  paid  for  sending  Mid 
paid  by  appellee  in  the  following 
the  sura  of  forty-flve  cents  paid  to  uie  ucienn- 
ant  for  transmitting  and  delivering  the  said 
telegram  was  money  tielonglng  to  the  estate  of 
said  Willie  Brown,  one  third  oT  which  plaiatifT 
owned  as  an  heir,  and  the  other  two  thirds  by 
payment  to  the  other  two  beira,  there  being  no 
administration,  nor  need  of  any. 


The  ptelntlS  alleset.  ihnt  tiic  dispatch  WM 
not  delivered  unlil  noon  of  Ibe  12tb  of  Decem- 
ber, 1886,  and  by  leason  of  said  del»,  Oiueed 
by  the  willful  neglect  or  fdlnreofderendant  to 
transmit  and  deliver  said  niesaage,  he  was  pr»- 
venied  from  being  present  at  ttw  burial  of  bis 
brother,  whom  he  had  raised  and  cared  for 
from  childhood,  and  from  receiving  the  conso- 
lation and  condolence  of  bis  sister  in  bis  grief; 
whereby  he  suffered  great  disappointment, 
grief  and  menial  angiiisli,  etc. 

Defendant  answered  by  general  demurrer, 
special  demurrer  and  general  denial.  The  de- 
murrers were  overruled,  to  which  defendant  ez- 

The  exceptions  were:  (1)  Because  the  petition 
on  its  face  failed  lo  etate  any  cause  of  action, 
in  this,  that  plaintiff  suea  for  an  iniury  to  his 
feelings  in  tort,  he  being  an  addressee  of  the 
messB^,  and  no  party  to  the  contract  under 
which  said  message  waa  accepted  and  transmit- 
ted, and  faila  to  atate  facta  necessary  lo  recover 
In  tort.  (2)  There  is  nothing  in  the  alleged 
message  to  put  the  defendant  upon  notice  that 
there  wa?  any  relationship  between  the  addres- 
see and  the  said  Willie  Brown,  or  that  any  tbine 
except  the  mere  announcement  of  the  death  (d 
said  Willie  Brown  waa  contemplated  by  the 
defendant  and  the  sender  of  said  message,  at 
the  time  the  message  was  delivered  to  and  ac- 
cepted by  this  defendant  for  tranamiaaion  and 
delivery." 

There  iano  allegation  In  thepetition  that  the 
nature  and  importauce  of  the  telegram  were 
made  koown  to  the  telegraph  operator  to  whom 
the  message  waa  delivered,  otherwise  than  aa 
conveyed  by  the  lenns  of  the  message.  The 
words  of  the  dispatch  were  auDlcient  to  notify 
the  operator,  as  agent  of  the  defendant,  Uiat  a 
human  being  had  died  at  Hallville,  Tex.,  f '  " 


a  /or  Infuru  to /i«l<ni]i8,  eawMd  by  negleet  of 

iStUy  to  atUvermearu/e. 

In  jnr7  to  feeliUKS.  caused  by  a  failure  to  deliver 

•  mSBBBie  relating- lodonnHflo  affalrg,  Where  the 

failure  IB  the  reaultof  neplljience  ol  the  company 

or  Its  servants,  Is  an  elcTnunt  of  actual  damaires. 


Wealem  U.  Teletr-  Co.  v.  Cooper,  1  L.  B.  A,  Tffl.  fol- 
lowlneBtuartv.  Western  TT.TeleK.Co.MTei  680: 
8o  HeOe^v.  Weeleni  U.  Teleg.  Co,^  Tei^Blft  Gul' 


C&8.  P.  R,Co.  v.Levy.BB  Tex.  H8.  HH:  Hays  v. 
Hooston  ft  G.  N.  R.  CO.  »  Tex.  ET2:  Quit,  a  Jk&  F. 
B.  Co.  V.  WUaon,  KB  Tex.  Va. 
2UR  i. 


Dcana^a  for  mmtal  mifutaA  alone  not  reefnKr- 
NeltberiD  anactlonoltortnorinoiteof  oontraM 


mn  a  party  reoover  datnagea  (or  mental  angul 
alone.  Wood's  Mayne,  lumasea,  Ist  Am,  eo,  i 
note;  Ony,  Teleg.  Companies,  u7. 

The  law  implleg  Injury  to  the  feelloaa  0iilrwh6iv 
there  Is  sertoua  personal  Injury  or  Insuh^  Phllllpa 
V.  Hoyle.  I  Oniy.  BOS;  1  Sutherland,  Damages,  Tt& 

^e  liuuiT  to  leelingi  to  only  allowed  to  tw  oon- 
Bldered  m  those  torts  wliloh  consist  of  some  volan- 

ta ' ■'""    "ind  Dractlctilly  on 

til  y  all  the  otrcum- 

St  letttotbejuryto 


seem  proportloD- 
meaani^d^br  Uia 
1^.   Detroit  MOy 

iracts  no  damagea 
iiated  speeiflcaHy, 
recover  whatever 
Lbe  liieacb  ot  con- 
IlsappoinliDent  of 
f  oonlraot.   Ham- 


and  sense  of  wron^  i 


mental  diRtrcaa 

, ., „  and  oouW  not 

iplntlOD  of  the  parties  when 

a.    Hobbs  v,  London  Jt  8.  W, 

.  lU;  Walsb  V.  Chlcaso,  M.  ft  8L 

.Brown  v..CbloaEO.M-sSt.  P.B. 
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take  plftoe  at  Marsbnll  on  the  evening  of  Sun- 
day, December  12:  that  the  deceased  was  known 
to  the  person  sending  and  the  person  to  whom 
/  the  (Itspntch  was  sent ;  that  intimate  and  familiar 
relations  existed  between  them  and  thedeccascd» 
from  the  use  of  the  name  **Willie:"  and  even, 
perluips,  it  may  be  understood  that  themestagj 
was  on  invitation  to  the  funeral. 

UiCMs  suggestions  intimated  from  the  face 
of  the  message  were  suflScient  notice  of  its  im- 
portance to  require  coi  responding  care  and  dili- 
crence  in  transmitting  it  to  its  destination, 
whatever  damages  might  naturally  result  un- 
der such  conditions  from  a  failure  to  receive 
tlie  messaise  will  he  considered  as  being  in  con- 
templation of  the  paiUes  to  the  contract;  that 


is,  between  the  plaintiff,  having  the  right  to 
the  message,  and  the  telegraph  company. 
Daniel  v.  WesUrn  V.  Teleg.  Co,  CI  Tex.  4561 

But  the  message  gave  nothing  to  indicate 
that  '*  Willie  "  was  the  brother  of  the  plaintilT. 
The  damages  alleged  are  from  the  fraternal 
feelings  outraged  by  the  failure  to  hear  of  bis 
brother's  death  in  time  to  attend  the  funeral, 
and  condole  with  bis  sister.  Giving  the  most 
liberal  meaning  to  the  words  of  the  messaire, 
they  cannot  be  construed  into  a  notice  of  tha 
special  matter  of  complaint  in  the  petition. 

The  special  exceptions  should  have  been  sus- 
tained»  for  which  error  the  judgment  is 
versed. 

Rtwned  and  remanded. 


HASSAOnUSBTTS  SUPREME  JUDICIAL  COUItT. 


Rb  George  A.  CHAPIN  et  al,^  PetiUonen. 


Where  a  wfn  glT<ea  pimertgr  to  tmsteea 

upon  certain  trusts,  and  direots  that  **lf  at  the 
explntlon  of  ten  yean  a  majority  of  his  children 
then  UvlnffshaU  desire  It,  the  trustees  shall  sell  the 
real  estate  and  shall  divide  the  net  proceeds,**  if 
necessity  compels  the  sale  of  part  of  the  real  estate 
before  the  ten  yean  expires  the  proceeds  of  the 
sale  wiU  be  held  upon  the  same  trusts  as  was  the 
real  estate,  and  will  not  be  distributed  upon  pe- 
tition of  the  children  before  the  expiration  of 
such  time. 

(February  28,  IBM 

ON  appeal.    Decree  aflrmed. 
This  was  a  bill  in  equitv  for  instructions  by 
the  trustees  under  tlie  will  of  David  Chapin, 
deceased. 

At  the  trial  in  the  Supreme  Judicial  Court  of 
Buifolk  County,  the  court  entered  a  decree 
that  the  proceeds  of  the  real  estate,  known  aa 
the  Uverpool  North  Wharf  property,  men- 
tioned in  the  bill,  is  held  in  trust,  the  income 
thereof  to  be  paid  to  the  persons  entitled  to  the 
income  of  the  real  estate  held  in  trust  by  the 
terms  of  the  will.  From  this  decree  Melifisa  A. 
Todd.  Martha  J.  Pendleton  and  Harriet  M. 
Cbapin,  defendants,  appealed. 

Tne  point  in  controvert  appears  from  the 
opiniop. 

J/eafn.  E.  W.  Hatehine  and  W.  8.  Froat 
ior  defendants,  appellanta. 

Mr,  H.  8.  Dewey  for  petitionen. 

Moriea,  Oh.  /.,  delivered  the  opinion  of  the 
•court: 

The  testator,  who  died  in  1880,  by  his  will 
devised  all  his  real  estate  to  trustees  upon  trust 
i(t  pay  Uie  net  income  to  his  children  and  the 
isi'ue  of  any  deceased  child  liy  right  of  repre- 
senration.  The  will  further  provides  that  if 
at  the  expiration  of  ten  years  a  majority  of  his 
children  then  living  shall  desire  it,  the  trustees 
shall  sell  the  real  estate  and  shall  divide  the 
net  proceeds  equallv  among  all  his  children 
then  living  and  the  usue  of  any  deceased  child 

4L.B.A. 


by  right  of  representation;  and  nntfl  snch  aala 
is  made  the  trustees  shall  hold  the  estate  and 
divide  the  net  proceeds  in  manner  aforesaid; 
and  if  no  sale  is  made  during  the  lives  of  hia 
children,  then,  at  the  death  of  the  surviving 
child,  the  estate  shall  be  aold  and  the  net  pro- 
ceeds divided  among  his  grandchildren  per 
etirpei. 

It  is  perfectly  clear  that  the  testator  intended 
that  the  trust  should  continue  for  at  least  ten 
years  after  his  death.  There  is  nothing  in  the 
will  which  suggests  that  he  contemplateil  an 
earlier  termination  of  the  trust  in  any  oontin- 
gency. 

It  Is  also  clear  that  the  children  now  living 
have  a  contingent  interest  only  in  the  tnist 
fund,  and  that  those  who  will  uliimately  take 
cannot  be  determined  until  the  period  of  distri* 
bution  arrives. 

The  trust  cannot  be  terminated,  in  whole  or 
in  part,  without  defeating  the  intentions  of  the 
testator. 

The  testator  owned  at  his  death  an  undivided 
half  of  a  wharf  estate  in  Boston.  Upon  the 
petition  of  bis  ootenanta,  partition  of  this  estate 
was  made  under  our  statutes,  and,  under  the 
order  of  the  Judge  of  Probate,  the  commia- 
sioners  appointed  to  make  partition  aold  the 
whole  of  tne  estate,  being  of  opinion  that  the 
estate  could  not  be  advantageously  divided,  and 
paid  to  the  tnistees  the  proceeds  of  one  undi- 
vided half.  The  rule  is  well  settled  that  ia 
such  a  case  the  proceeds  of  the  real  estate  are 
to  be  held  upon  the  same  trusts  as  those  upon 
which  the  real  estate  was  held.  The  money 
takes  the  place  of  the  real  estate,  and  is  affected 
by  the  same  trusts  as  if  It  had  remained  mdf- 
ically  real  estate.  HoOand  v.  Orttft^  8  Gnij» 
1(^2;  SimandiY.  ^monde,  112  Mass.  167. 

In  the  case  at  Bur,  therefore,  the  claim  of 
some  of  the  children  that  the  proceeds  of  the 
whurf  property  f^hould  now  be  divided  cannot 
lie  S'istnined.  The  period  of  distribution  fixed 
by  tlic  testator  has  not  arrival,  and  there  is  no 
ccriainty  tiuit  lite  cliildren  now  living  will  be 
living  and  entitled  to  a  shiire  of  the  trust  fund 
when  that  period  dous  arrive. 

Dceru<iJirisud, 


Cook  t.  Wallimq. 
INDIANA  SUPREME    COURT. 


Kate  O.  COOK.  Appt., 

V. 

Jtaij  0.  WALLINQ. 


LA  mortnce  h,  _  _ 

'■:ampaiAB  properV.  Id  whioh  ber  lawful  hua- 
tanddii«iM>tloln,lBVOlduDderl  Re vlaed  Statutes 
xtt  Indiana, IffiS, p.  tSO  (Rev.  Btat.  1881,  lEllT),  al- 
thoaKlibeliaabeeDalweatUte«nr«an  and  ebe, 
beHerlns  him  to  be  dead,  la  UvIub  with  anolber 
■can  whom  ibe  belleree  to  be  hor  lawFul  buaband 
and  who  }olna  wUh  her  In  ezecutlns  the  lostru- 
nent.  Qaatt  as  to  the  effect  of  the  IndlanD  Stat- 
ute ot  1881,  touobing  estoppels  fn  pai»  aitectiiiB' 
married  women,  on  Euob  an  luitrument  if  made 
after  the  paasase  of  UiaC  Act. 
t.  Tbe  doctrine  of  estoppel  ca.imot  be  In- 
voked In  order  to  remove  the  locapadty  of  a 
married  noman,  where  ber  contract  relates  to  a 
matter  oancernlng  whicb  all  the  common-law 
dtaablllUa  oonttnue,  bu  that  tbe  contract  !■  utter- 
Ij  void  for  waut  ot  power  or  oapadtr  to  make  It. 

Uauuary  2E,  uae.) 

APPEAL  from  s  Judiiment  of  the  Floyd 
County   Cfrcult   Court  (Ferguson,  J.),  fn 
favor  of  defendant  In  im  nctlon  brouglit  to  fore- 
close a  mortgage.     Ajjlrmcd. 
The  facU  are  fully  stated  Id  the  oidolou. 
Ifr.  J,  V.  Kel«o  for  appellant, 
Mr.  A.  DowlluK  ^'>*  appellee. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  question  for  decision  arises  upon  tbe  fol- 
lofciog  facts,  which  ore  admitted  by  tbe  plead- 
In  December,  1865,  the  appellee,  Haiy  0, 
fValling,  became  the  lawful  wUe  of  Creed  A. 
'Walling,  who,  after  living  with  her  until  some 
time  in  tlie  year  1860,  went  to  ^arta  anknonn, 
and  was  not  again  h^rd  of  until  the  year  1876, 
a  period  of  some  stiieen  years.  After  Walling 
hod  been  Lfauaabsentfor  more  than  seven  years, 
acting  under  the  suppodtion  that  be  was  dead, 


the  appelleemarrled  Alexander  E.Hnghea,  and 
removed  from  a  foreign  State  with  him,  where 
they  had  theretofore  resided,  loFlovd  County, 
Ind.  SbepuTchoBedatractof  landm  theatMve 
named  countv,  whIcb  was  conveyed  to  her  by 
the  name  of  Maiy  C.  Hughes.  In  187B  the  ap- 
pellee, by  the  niuneof  Mary  C.  Hughee,  lolniai 
with  her  supposed  husband,  Alexander  B. 
Hughes,  in  mortgaging  tbe  real  estate  so  pur- 
cha^  and  onnM  by  her,  to  secure  a  debt  due 
from  Hushes  lolhe  appellant,  to  Kate  C.  Cnok. 
TbeappcTiee  lived  and  cohabited  vcith  Hughes, 
and  claimed  him  as  her  husband,  and  claimed 
and  was  reputed  labehlslawful  wife,  duringall 
the  time  they  lived  In  Indi;iua,  until  tbe  year 
1876.  when  Walling  returned,  and  made  the 
fact  known  tliat  be  was  situ  in  life;  whereupon, 
tbe  appellee  obtained  a  divorce  from  Uughe*. 
and  resumed,  and  has  ever  slue*  continued, 
marital  relations  with  Walling. 

Tbe  question  Is  whether  or  not,  In  a  Bull  to 
foreclose  the  mortgagegivenaaalxive,  the  facta 
hereinbefore  recited  are  sufficient  to  avoid  a 
special  plea  by  Marv  C.  Walling,  in  which  she 
alleged  that  thelandsdeecribed  in  the  mortgage 
were  her  separate  estate,  and  that  at  the  time 
of  tbe  execution  of  the  mortgage  she  was,  and 
ever  since  had  been,  the  wife  of  Creed  A.  Wall- 
ing, and  that  he  did  not  Join  in  the  execotloD 
of  tbe  mortgage. 

A  statute  touching  the  marriage  reladon,  in 
force  at  the  time  tbe  mortgage  was  executed, 
as  well  as  ihalnow  in  force,  declares  that  amai^ 
ried  woman  shall  have  no  power  to  incumb^ 
or  convey  her  real  estate,  except  br  deed  in 
which  her  husband  shall  Join.  1  lier.  Slot. 
1876,  p.  550  (g  5117,  Rev.  Stat.  1881). 

It  being  conceded  by  the  record  that  tbe  ap- 
pellee was  at  the  time  she  executed  tbe  nwrt- 
gage  tbe  lawful  wife  of  Creed  A.  Walling,  and 
that  he  did  not  Join  therein,  it  follows  liWTit»- 
blytluit  the  mortgage  was  a  nullity. 

The  power  of  a  mturied  woman  to  courey  ct 
Incumber  her  separate  real  estateis  wholly  ital- 
utorv;  and  any  deed  or  other  Instniment  jrar- 
ponlng  to  convey  or  (ocumber  her  lan^  bi 


Nor.— Btneutov  Mmtfxut*  of  married  womffi. 

A  married  woman  has  the  same  power  to  make 
e  xecntor;  oontraoti.  and  la  at  mucb  bound  thereby, 
■s  ir  she  was  unmarried,  ezowt  that  she  cannot, 
witbout  ber  buihand  Jomlof  ner,  oonver  or  mort- 
gogeber  real  estate,  or  enter  Into  unj  exeoutorr 
contract toaelLoonveyormortaanthemme.  Bev. 
Suit.  IS81,  U  GUT^IIB;  Hcte*d  v.lUiia  L.  lOS.  CO.S 
kVml.  hop.  nS,  lOr  Tnd.  SM. 

Where  It  Is  eotigbt  to  enforce  a  oontract  affalnM 
tbe  propert7  of  a  nuurled  woman,  plalntllt  must 
aver  and  prove  that  the  oontmoi  waaooe  wbloh  «be 
bad  power  to  make.  Vogel  v.  Iielobner,]OtInd.l>S: 
Cupp  T.  Campbell,  I  West.  Rep.  aie,  108  lad.  m. 
Ettoppti:  OoeMneappUta  to marrlei women. 

Wblle  a  married  woman  Is  now  subject  to  an  es- 
toppel (npal*.  she  Is  not  to  be  cstopiMi]  In  anv  man- 
ner dllferent  from  any  other  peiBon.  Intheabsence 
ot  fraud,  mlsrepmentatlon  or  ooncealnient  sbe  Is 
not  estopped  br  tbe  mere  form  of  a  oontract  which 
the  had  no  power  to  make.  Oupp  v.  OunpbelL  1 
West  Bep.  SH,  103  bid.  120. 

Rucb  an  estoppel  am  only  bn  prodloated  on  a 
wronff.   It  cannot  exist  If  Che  person  deallna:  wltb 
'    ber  knew  tlie  fact  or  was  lunoraot  from  a  bilure 
to  Inqnlre,  UDleaihe  waatoLslcd  b;  tbe  represei ' 
tfonsof  thewooun.    Orr  v.Whlte,iWett.Rep. 
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winch  her  btiRbRnd  haA  not  joined,  is  absolutely 
▼oid  because  of  the  want  of  powei  or  caparity 
OD  her  part  to  execute  such  an  insumment  with- 
out being  joiucd  ihereiu  by  her  husband.  As 
has  beeu  said:  "The  instrumeDt  has  the  form 
aud  semblance  of  a  deed,  and  nothing  more." 
Latoell  ▼.  Daniels,  2  Gray,  161. 

It  is  without  legal  force,  and  of  Itself  creates 
DO  equity  which  the  courts  can  recognize  or 
protect.  Otis  v.  Gregory,  111  Ind.  504, 10  West. 
Kep.  791,  and  cases  cited. 

Tacitly  conceding  the  inyahdity  of  the  in- 
•trument,  it  is  neyertheless  «x)nten<led  with 
mi  cb  plausibility  that  because  the  appellee  was 
living  and  cohabiting  with  Hughe«,  and  because 
tiie  latter,  assuming  to  be  her  husband,  joined 
in  the  execution  of  the  mortgage,  she  ought 
now  to  be  estopped  fromassertmg  that  her  hus- 
band did  not  join  the^in.  An  estoppel  in  pais 
has  for  its  foundation  the  proposition  that  a 
^non* svi  Juris  has,  by  misrepresenting  the 
tnith,  purposely  induced  another  to  believe  in 
and  act  upon  the  existence  of  certain  facts 
which,  if  tuey  were  now  made  to  appear  dif- 
ferent from  what  they  were  represented  to  be, 
would  cause  substantial  injury  to  the  person 
wlio  acted  on  the  faith  of  the  representa^ 
tiob. 

When,  therefore,  a  married  woman  deals  or 
asfuntes  to  deal,  in  respect  to  a  matter  concern- 
ing which  her  common-law  disabilities  have 
be«  D  removed,  she  will  be  bound  by  an  estoppel 
in  pat\  »is  any  other  person;  nnd  in  case  she 
mflKCf  affirmative  representations  concerning 
tlie  chamcler  in  which  sY^e  proposes  to  contract, 
whether  for  the  l)enefitof  herself  or  some  third 
person,  and  Uicicby  induces  another  who  acts 
.m  )rood  faith  to  cortnict  with  her,  supposing 
'"  the  contract  to  Ite  of  the  character  representoo, 
^liCMill  l)e  estopped  to  deny  the  representations 
in  ^ase  she  woula  have  been  sui  juris  in  respect 
to  the  oon tract,  had  the  facts  been  as  repre- 
sented. Orr  V.  White,  106  Ind.  841,  4  West. 
Hep.  482;  Pagers  v.  Union  ^ent.  L,  Ins.  Go.  Ill 
!  ;  ^  }iui.v648,.t)  West.  Rep.  828;  lAine  v.  JSehlem- 
«  i^v.  ;    ^n  114  Ind.  200,  ^2  West  Rep.  922;  Bodine 

^.^'W.h<^re»  howevj^.  toe  contract  relates  to  a 
Bri«]tU^t:il'9PP<2rn|ng  which  all  the  common-law 
fiiaal>iTMi<?s  <H)ntinue»  so  that  the  contract  is  ut- 

"i-efly^feid  for  ,wapt  of  power  or  capacity  to 
make  it,  the  doctrine  or  estopoel  cannot  be  in- 
voked in  order  to  remove  the  incapacity.  In 
other  woids,  while  a  "married  woman  may  be 
estopped  by  affirmative  representations  concern- 
ing the  character  of  a  contract  which,  if  her 
representations  be  true,  she  is,  notwiihstanding 
her  coverture,  under  no  legal  disability  to  make, 
3he  cannot  by  her  own  act  or  representation  re- 
move ber  legal  incapacity  to  make  a  contract 
which  covertuiie  alone,  under  any  and  all  cir- 1 
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cumtifances,  disqualifies  her  from  making,  ex- 
cept in  a  prescribed  way.  Carpenter  v.  Gstma- 
ter,  45  Ind.  142;  Levering  v.  SAockev,  100  Ind. 
558;  Bank  of  America  v.  Banks,  101  U.  8.  240 
f25  L.  ed.  850];  Sims  v.  Evtrhardt,  102  U.  S. 
800  [26  L.  ed.  87J;  Keen  v.  Coleman,  89  Pa.  299; 
Klein  v.  Caldtrell,  91  Pa.  140;  Morrison  v.  Wil- 
son, 18  Cal.  495;  Todd  y.  PittOmrgh^  Ft.  W,  S 
C.  R.  Co.  19  Ohio  St  614 

The  statute  as  well  as  the  common  law,  de- 
prives a  married  woman  of  all  power  to  convey 
or  incumber  her  separate  real  estate,  except  by 
deed  in  which  her  husband  shall  join.  With- 
out the  joinder  of  the  person  who  occupies  to- 
wards her  the  legal  relation  of  husband,  the 
impediment  in*  the  way  of  a  deed  by  a  married 
woman  is  an  absolute  incapacity  to  contract; 
and  this  legal  incapacity  is  not  cured  nor  re- 
moved because  some  person  other  than  her  hns- 
band  has  joined  in  the  deed,  even  though  ^e 
may  be  at  the  time  cohabiting  with  suoi  per- 
son in  the  honest  belief  that  he  is  her  husband. 
It  would  present  a  contradiction  in  terms  to 
hold  that  an  abortive  attempt  by  a  married 
woman  to  make  a  deed  which  she  had  no  le^ 
capacity  to  make  should  remove  her  incapaa^ 
by  the  application  of  the  doctrine  of  estoppel. 
Behler  v.  Weybum,  59  Ind.  148. 

Desertion  or  continued  and  unheard  of  ab- 
sence may  constitute  a  ground  of  divorce;  and 
ii;i  case  a  husband  shall  have  absented  himself 
from  his  usual  place  of  residence,  and  gone  to 
parts  unknown,  for  a  given  period,  the  court 
having  probate  jurisdiction  may  appoint  an  ad- 
ministrator, after  which  appointment  the  wife 
of  the  departed  person  shall  have  all  the  rights 
and  independent  ^vreTSOThfemeso^e,  and  may 
contract  and  execute  deeds  for  herself.  Beo 
tions  228  .'-2284,  Rev.  Stat.  1881. 

But  a  married  woman  who  has  been  deserted 
cannot  lawfully  contract  a  second  marriage 
during  the  lifetime  of  her  husband  without  ob- 
taining a  divorce;  nor  can  she  aliene  or  incum- 
ber her  real  estate  in  his  absence,  except  by 
piirsuiiig  the  course  indicated  by  the  statute. 
R/tea  V.  Rhenner,  26  U.  S.  1  Pet  105  [7  L.  ed. 
72];  Beekman  v.  Stanley,  8  Nev.  257;  uarrison 
V.  Broton,  16  Cal.  287. 

The  appellee's  second  marriage  was  a  nullity, 
because  her  husband  was  alive  at  the  time: 
and  for  the  same  reason  her  deed  was  void,  al- 
though joined  in  by  a  person  supposed  to  be  her 
husband,  but  who  in  fact  was  not.  Whether 
or  not  the  conclusions  above  stated  would  be 
in  any  way  modified,  had  the  mortgage  in  suit 
been  executed  since  the  Statute  of  1881,  touch- 
ing estoppels  tfi  pais  affecting  married  women, 
came  in  force,  we  need  not  now  inauire.  It  is 
enough  to  say  the  statute  referred  to  has  no 
application  to  the  contract  in  question. 

ITU  judgment  is  afflrmed,  toith  easts. 


CALIFORNIA  SUPREJ^IB  COURT. 


PEOPLE,  ex  rel  Oeorge  A.  JOUNSON, 
Atty-Qen.,  Appts., 

V. 

W.  B.  EICHELROTIT,  County  Physician, 

Respt, 

(....CaL..-) 

The  words  **  suitable  grradnate  In  medl- 
2L.R.A. 


cine***  in  the  California  Act  providing  tor  the 
appointment  of  a  oounty  physician,  include  one 
legally  licensed  to  practice  medicine  and  suiseiy 
under  the  laws  of  the  State,  altboufrh  he  was 
never  grraduated  at  any  college,  school  or  unlveiw 
sity  which  confers  the  degree  of  doctor  of  medl* 
due. 

(January  19, 1888J 


1889. 


Pboflb»  ex  rel.  Johnson,  v.  Eichklroth. 


•J?! 


APPEAL  by  plalntifCs,  from  a  Judgment  of 
the  TaolumDe  County  Superior  Court  (C. 
V.  Gottschalk,  J.),  in  favor  of  defendant  in 
proceedings  in  the  nature  of  quo  warranto  to 
oust  him  from  the  office  of  county  physician. 
JMrmed. 

The  facts  which  led  to  the  institution  of  the 
pToceediugs  sufficiently  appear  in  the  opinion. 

Mes8r$,  Georee  A*  JonnsoBt  Atty-Oen,^ 
•Dd  F*  P«  Otis  lor  appellants. 

Me99T$,  P.  Reddy* w.  H.  Metson*  F.W. 
Street  and  F.  D.  ft  O.  W.  NieoU  for  re- 
spondent: 

A  diploma  la  "  an  instrument  given  by  col- 
leges and  societies  on  commencement  of  any 
degree.  A  license  for  a  clergyman  to  exercise 
the  ministerial  function,  or  a  physician,  etc.,  to 
practice  his  art." 

1  Burrill,  Law  Dictionary,  p.  408,  Lawrence 
&  Rapalje,  Law  Dictionary,  p.  889;  Webster^s 
Unabridged  Dictionary. 

The  stale  medical  society  was  a  duly  incor- 
porated medical  society  of  the  State  of  Cali- 
fornia. They  appointed  a  board  of  examiners 
as  provided  'bv  an  Act,  entitled  '*An  Act  to 
Regulate  the  Practice  of  Medicine  in  the  State 
of  California,"  approved  April  8, 1876.  Stat- 
utes 1876-6,  p.  792. 

Defendant  was  duly  examined  before  said 
boHrd  of  examiners,  and  after  such  examination 
said  board  issued  to  the  defendant,  on  the  18th 
day  of  December,  1876,  a  certificate  which  is  evi- 
dence of  the  fact  that  defendant  is  a  graduate  of 
the  Medical  Society  of  the  State  of  California, 
and  by  complying  with  the  other  requiiements 
of  the  Act  constituted  his  license  to  practice 
medicine  and  surgery  in  this  State,  it  is  his 
diploma. 

Finch  T.  QridUjfs  Execttton,  25  Wend. 
468. 

If  the  Statute  of  1876  is  doubtful  or  ambig- 
uous, such  construction  will  be  given  to  it  as 
not  to  deprive  a  person  of  a  substantial  right 

JPeople  V.  Hodffdnn,  56  CaL  72. 

In  the  construction  of  a  statute  the  intention 
of  the  Legislature  is  to  be  ascertained;  and  to 
ascertain  that  intent  regard  is  to  be  had,  not  so 
much  to  the  phraseology  in  which  that  intent 
has  been  expressed  as  to  the  general  tenor  and 
scope  of  the  whole  legislative  scheme  embodied 
in  the  statute. 

Paiaehe  v.  Padfic  Im,  Co.  42  Cal.  418;  Peo- 
ple V.  Utica  Im,  Co.  16  Johns.  858. 

If  the  words  "  suitable  graduate  in  medicine," 
as  used  by  the  Legislature  in  subdivision  5,  §  25, 
of  the  County  Government  Act,  are  susceptible 
of  two  constructions,  all  of  the  Acts  bearing 
upon  the  subject  should  be  read  together. 

Msm'U  V.  Gorham,  6  Cal.  41;  People  v. 
Wets,  11  Cal. 821; Meifinn v.  BHu, 81  Cal.  122. 

The  purpose  of  legislation  on  this  subject 
was  to  prevent  persons  not  properly  qualified 
fiom  practicing  medicine  in  this  Slate. 

The  tests  of  qualification  to  practice  medi- 
cine in  this  State  were  of  two  kindf;,  viz. :  first, 
the  diploma;  second,  a  sntisfactor^  examma* 
tion  before  the  board.  But  the  diploma  and 
certificate  in  one  case  and  the  certificate  in  the 
other  conferred  precisely  tlie  same  ri<]^lit  and 
evidcncetl  t»»e  same  qnalifictition.  After  tl»e 
issuance  of  tlie  certiticute  to  the  two  clas^^es  the 
law  does  not  mdicate  nor  require  any  distinc- 
tion to  be  marked  or  made  between  them. 

2  L.  R.  A. 


See  Ex  parte  Spin7iej/,  10  Nev.  328;  Leighton 
V.  Sarffeni,  81  N.  H.  119. 

PatersoB»  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  oust  the  defendant  from 
the  ofiice  of  County  Physician  of  Tuolumne 
County,  on  the  ground  that  he  was  not  at  the 
time  of  his  appointment,  and  is  not  now,  "  a 
suitable  graduate  in  medicine." 

On  March  8,  1887,  the  Board  of  Supervisors 
of  Tuolumne  County  appointed  the  defendant 
physician  for  the  county  hospital  and  jail  and 
mdigent  sick  of  said  county  for  the  term  of  one 
year.  The  Act  under  which  the  appointment 
was  made  provides  that  *'  The  board  shall  also 
appoint  ^not  let  to  the  lowest  bidder)  some  suit- 
able graduate  in  medicine  to  attend  such  indi- 
gent sick  or  otherwise  dependent  poor."  Coun- 
ty Government  Act,  §  25,  subd.  5. 

The  case  was  submit  ted  upon  an  agreed  state- 
ment of  facts,  and  the  court  below  rendered 
Judgment  for  the  defendant. 

The  defendant  has  been  in  the  continuous 
practice  of  medicine  and  sureery  for  about 
forty-three  years,  in  this  State,  since  1852.  Dur- 
ing the  fourteen  years  last  past  he  has  been 
the  county  ph  vsician  of  Tuolumne  County,  and 
while  ensagea  in  the  practice  of  medicine  and 
surffery  nas  attended  to  the  indigent  sick  of 
said  county.  He  studied  medicine  for  oue  year 
in  the  University  of  Tena,  Germany,  and  has 
been  superintendent  of  hospitals  in  different 
parts  of  this  country;  but  has  never  received  a 
diploma  from  any  medical  college,  and  never 
was  graduated  at  any  college,  school  or  univer^ 
siry  which  confers  the  degree  of  doctor  of  medi- 
doe. 

Under  the  Act  of  April  3, 1876,  the  state  medi- 
cal society  of  this  State  appointed  a  board  of 
examiners.  The  defendant  went  before  said 
board  of  examiners,  and,  after  beinir  duly  ex- 
amined, received  from  said  board,  on  the  18th 
day  of  December,  1876,  a  certificate  and  license 
in  due  form,  sisned  by  the  members  of  the 
board,  authorizing  him  to  practice  medicine 
and  surgery  in  this  State. 

The  case  turns  on  the  meaning  of  the  words 
"  some  suitable  graduate  in  medicine."  Tech- 
nically the  word  "graduate"  implies  a  degree 
and  regular  curriculuuL  Webster  defines  the 
verb  **  ^duate,"  "  to  pass  to,  or  to  receive,  a 
degree  in  a  college  or  university."  But  we  do 
not  think  it  necessary  to  ^ve  to  the  word,  as 
used  in  this  statute,  a  atnct  and  technical  defi- 
nition. In  the  construction  of  a  statute,  tbe  in* 
tention  of  the  Legislature  is  to  be  ascertained, 
not  so  much  from  the  phraseology  in  which  tbe 
intent  has  t)een  expressed,  as  the  general  tenor 
and  scope  of  le^slation  on  the  subject.  Pal' 
ache  V.  Paeifie  TriA,  Co.  42  Cal.  419;  Endlich, 
Interpretation  of  Statutes,  g  76. 

The  purpose  of  legislation  on  the  subject  be- 
fore us  was  to  prevent  persons  not  properly 
qualified  from  practicing  medicine  in  this  State, 
and  to  prevent  injury  to  helpless  people  under 
the  protection  of  the  county,  through  the  in- 
competency of  tbe  physician  in  charge  of  the 
hospitals  snd  Jails.  For  that  purpose  tbe  board 
of  examiners,  composed  of  competent  physi- 
cinns,  was  provided  for;  and  said  board  was 
re(iuircd  to  make  such  an  examination  of  ap- 
plicants as  would  show  the^r  qualiiicution  to 
practice  medicine  and  surgery. 
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Tbe  tests  of  qualiflcation  to  practioe  medidne 
In  Ibis  State  are  of  two  kinds:  first,  the  diploma 
from  a  medical  college  or  incorporated  society; 
and  seeoTid,  a  satisfactory  examination  before 
tbe  board.  Tbe  evidence  required  in  tbe  first 
class  of  cases  to  entitle  tbe  applicant  to  practice 
is  a  diploma  and  certificate  of  tbe  board;  and 
in  tbe  second  class  a  certificate  sbowing  tbat 
the  bolder  thereof  has  been  duly  examioed  and 
is  entiiled  to  practice.  We  do  not  think  it  was 
the  intention  of  tbe  Legislature  to  provide  tbat 
while  those  confined  in  tbe  jails  or  hospitals 
might  be  treated  by  a  physician  holding  a  di- 
ploma from  some  medical  institute,  authorized 
b^  law  to  confer  tbe  degree  of  doctor  of  medi- 
eme,  a  physician  who  had  passed  a  satisfactory 


ezaminatioo  before  the  board  of  examiners  ot 
tbe  state  medical  society  of  this  State  shonid 
not  be  qualified  or  allowed  by  law  to  treat  such 
patients.  The  words  "suitable  graduate  in 
medicine,*'  we  think,  as  used  in  the  Act  beforo 
us,  mean  one  legally  licensed  to  practice  medi- 
cine and  surgery  under  the  laws  of  this  State 
It  cannot  be  said  that  the  meaning  of  tbe  words 
is  clear;  and  in  such  cases  the  statute  should  be 
given  such  construction  as  will  not  deprive  tlie 
person  interested  in  its  construction  or  a  sub^ 
stantial  right.    People  v.  Bodgdon,  55  CaL  73. 

Jvdgment  affirmed. 

We  concur:  Beatty«  Ch.  J,,  Thornton* 
J,,  Works*  J,,  MeFarlandy  J,,  Sharp- 
■teia,  /• 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE,  ex  rel,  COMMONWEALTH  INS. 
CO.  of  New  York,  Beept., 

Michael  COLEMAN  et  al.,  Comrs.  of  Taxes, 

etc.,  Appts, 

An  assessment  on  the  property  of  an  in- 
snrance  company  which  la  Attacked  by  oer- 
tiorarl,  on  the  irround  that  the  net  surplus  of  the 
oomiMuiy  to  asaeaaed  unlawfully,  because  it  to  less 
than  10  per  cent  of  the  capital,  cannot  be  sus- 
tained by  the  oommiflsioncrs  of  taxes  by  showing 

.  tbat  tbe  net  surplus  as  fixed  by  them  to  too  small, 
and  that  unearned  premiums  deducted  there- 
from by  tbem  should  not  have  been  deducted. 
Having  made  the  deduction,  they  are  bound  by  It, 
and  the  regularity  of  the  anessment  must  be  de- 
termined on  the  baste  of  the  valuation  which  they 
Axed,  and  which  they  cannot^  atthatstage,  either 
Increase  or  diminish. 

OCaroh  8,1880.) 

APPEAL  by  defendants,  from  an  order  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  reversing  an  order  of  the 
Special  Term  in  favor  of  defendants  in  pro- 
ceedings taken  by  certiorari  to  review  the  ac- 
tion 01  the  commissioners  of  taxes  in  assessing 
the  capital  stock  of  relator,  and  vacating  the 
assessment.    Jffinned. 

The  point  in  controversy  sufBdently  appears 
from  the  opinion. 

Messrs.  baTid  J.  Dean  and  Oeor^e  8. 
Coleman*  with  Mr,  Henry  R.  Beekmaa, 
for  appellants: 

The  relator  was  not  entitled  to  a  deduction 
of  its  unearned  raemiums. 

See  People  ▼.  Perauson,  88  N.  Y.  89;  PBople 
V.  Tax  Oamrs.  76  N,  Y.  64;  People  v.  Daven- 
port, 91  N.  Y.  674. 

In  all  of  the  ahove  cases  the  court  has  as- 
sumed that  some  amount  may  properly  be  al- 
lowed for  unearned  premiums  in  assessing  the 
capital  of  an  insurance  company.  But  there 
is  no  express  provision  of  statute  requiring 
any  allowance  for  liahility  in  estimating  the 
taxahle  value  of  property.  Contingent  liabili- 
ties are  not  allowed  as  deductions  to  other  cor> 
porations  or  to  individuals;  and  the  record  in 
the  present  case  does  not  afford  sufficient  evi- 
dence of  the  amount  of  the  liability  for  which 
allowance  should  be  made 

2  L.  R.  A. 


See  State  v.  Parker,  84  N.  J.  L.  479,  85  N. 
J.  L.  675;  Kenton  Ins,  Co.  v.  Gtmngton  (Ky.) 
6  S.  W.  Rep.  461. 

Mr,  Joseph  Laroeqae*  for  respond- 
ent: 

The  deductions  made  by  the  appellants  in 
arriving  at  their  valuation  of  the  capital  stock 
and  surplus  of  the  relator  were  properly  made. 
It  was  the  duty  of  the  commissioners,  in  est!- 
nuitiog  the  value  of  the  capital  stock  for  the 
purpose  of  assessment,  to  make  a  proper  de- 
duction from  the  value  of  the  assets  to  cover 
existing  liabilities;  and  in  adopting  the  basis  of 
60  per  cent  of  the  premiums  collected  on  unex- 
pired risks  as  a  proper  measure  of  liabOity  on 
outstanding  policies,  they  but  acted  in  accord- 
ance with  the  teachings  of  experience  and  a 
rule  often  approved  by  this  court 

People  V.  Ferguson,  88  N.  Y.  80;  People  t. 
Tax  Omars,  76  N.  Y.  64. 

Andrews*  /.,  delivered  the  opinion  of  the 

court: 

We  think  the  question  which  the  appellants 
seek  to  have  determined,  viz.:  whether  in  esti- 
mating the  property  of  an  Insurance  company 
for  the  purpose  of  taxation,  any  deduction  is 
to  he  made  on  account  of  unearned  premiums, 
and  whether  they  are  to  be  considered  to  any 
extent  as  debts  or  liabilities  of  the  company, 
does  not  arise  and  cannot  be  decided  on  tUa 
record. 

It  appears  ftom  the  return  of  the  commis- 
sioners of  taxes  that  they  fixed  the  valuation  of 
the  capital  stock  and  net  surplus  of  the  relator 
at  $821,219.  according  to  the  report  of  tbe  in- 
surance department  of  the  State  to  which  th^ 
refer. 

Reference  to  the  report  shows  that  this  sum 
was  arrived  at  by  valuing  the  capital  stock  of 
the  relator  at  $800,000,  its  par  value,  and  iu 
net  surplus  at  $21,219.  The  net  surplus  was 
ascertamed  by  deducting  from  the  sum  of 
$45,886.21,  the  gross  surplus,  the  lUibilitiea  for. 
unearned  premiums,  amounting  to  $24,666116. 
This  left  the  net  value  of  its  assets,  as  estimated* 
ttie  sum  before  mentioned,  viz.:  $821,219. 

From  this  ageregate  the  commissionere  de- 
ducted United  States  bonds  held  by  the  com- 
pany, to  the  amount  of  $804,577,  leaving  a 
balance  of  $16,642,  which  latter  sum  was  fixed 
by  the  commissioners  as  that  for  which  the 
relator  was  liable  to  taxation.    This  sum  rep- 
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nMDted  part  of  tbe  surplus  of  $31,219,  &s  aa-|dfd  make  the  deduction,  and  are  bound  hy  It. 

certalned  by  the   conmisalonerB:   and   ae    bj    Tliey  can  neither  Increase  nor  dlminlab,  at  ihlt 

•*--;  stage,  tbe  valuation  upon  whicli  tbo  ftssessmeol 

'   proceeded.    Nor  can  tbeir  error  be  obviated  by 

proof  that  the  surplus  was  in  fact  much  lar^r 

ihan  was  fixed  by  tbem.    The  regulnrilyof  the 

assessment  Iti  to  oe  determined  on  tbe  basis  that 

the  full  net  surplus  was  $21,219. 

We  think  Ifie  order  appealed  from  it  riBhtani 
tAfftild  thereon  be  qfflrai^ 
All  concur. 


certained  by  tbe  conmisaioners;  and  as  by 
chapter  4H  of  tbe  Laifs  of  18S7,  only  that 
port  of  tbe  surplos  of  tbe  relator  exceeainx  10 
per  cent  of  its  capital  was  liable  to  tazauon, 
the  assesunent  of  any  part  of  it  waa  plainly 
erroneoa& 

Tbe  commissi  oners  cannot  now  lie  heard  to 
ny  that  thedeductlon  made  In  arriving  at  tbe 
net  BurpluB  of  tbe  unearned  premiums  was  er- 
miMiai  and  ahouM  not  have  been  made,  Tbey 


STATES  cmcurr  court,  district  of  oreqoh. 


Bdward  TRACT 
Mary  A.  REED. 


(....a 


^ AjMoai^aot  ofreal  ui-wpertj  i  toiAom 
made.  Br  Uie  AM  of  ISffi  (Comp.  U8T,  I  sras), 
Mai  piopertr  most  be  asBened  to  the  O' 
oLmlKM  It  It  naooaaplad  and  the 

■,j  Is  Invalid. 
Mvty  for  tbe  purpose  ot 
taxation  la  the  penon  bavins  tbe  legal  title  or  es- 
tate tbereto  or  tbereln,  and  not  one  who  by  oon- 
tiaot  ur  otherwise  has  a  mere  equity  therein  Or  a 
ilrht  to  oompel  a  aoQveyaaae  of  sueh  legal  title 
grtatata  to  himself. 
'Btmi  DoUa  bj  DaAvr,  J. 


aTkxdesd,  aaiBetoC  An  Aet  of  tlM  L^lt. 
bture  (Onmp.  itiTi.  p.  W,  I  90),  made  a  tax  deed 
ooneloslve  evideaoe  of  the  regularity  of  the  »^ 
seaonent,  eioept  for  fraud :  and  on  the  tzial  ot 
an  aotlon  brouffbt  by  the  gnntee  In  (uah  a  deed, 
to  recover  pnmninlnn  of  the  premtsCB  meatliined 
therein,  Ihe  parties  stipulated  tbe  eilstonoe  of 
certain  facta,  from  wblob  It  appeared  In  the 
Judgment  of  the  court  that  the  asseBBment  In 
question  was  made  to  a  person  not  tbcn  tbo  owner 
of  tbe  property.  Held,  that  tbe  effect  of  such 
stipulation  was  a  waiver  by  tbe  plaintiff  of  the 
ooncluslve  oliaracter  of  the  deed  In  tbia  respect, 
and  an  admission  that  If  in  tbe  Judgment  of  tbe 
oourt  the  pereon  Co  whom  the  property  was  as- 
sessed was  not  tbe  true  owner  tbereof ,  then  the 
aaaessment  was  Invalid  and  ibe  tax  deed  void. 

i,A.  tu  dMMl  made  In  puisuanoe  oF  asale  of 
property  for  a  delinquent  tax,  under  an  Act  which 
provided  Ibat  such  deed  shall  be  ooncluslve  evl- 
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or  oetMpUd  land  mutt  be 
0  the  numer. 


owner  or  ooaupant.aDd  tills  reaulrnneat  Is  Im- 

petatiTe.  Biato  v.^anOerblltiSS  N.  J.  !•.  88:  John- 
son  V.  Uclntlie,  1  Blbt).  IM:  Whitney  v.  Thomas, 
18  H.  T.  »k  Tbibodaux  V.  Keller,  atxa.  Ann.  soe; 
'Worklngmen's  Bank  v.  Lannes,  SO  Ia  Ann.  871; 
Lague  V.  Doavnl.  B  Ia.  Ann.  BIX;  Le  Blano  v. 
Uodvett,  W  La.  Ann.  101:  Desmond  -  "■-■-■-■"  ••- 
'^a.  £38;  Be|l  V.  Fry,  S  Dana,  8U;  M 


WbersUiestatutereqi 

fte  true  owner.  U  known,  a  lax  Kle  based  upon  an 

k  ahacdutalT  ToftLHlmmelmann  v.  Btelner.  SI  OH. 
im  f  eople  V.  Owtro.  SB  Gal.  61;  Hiloer  v.  t1arke,«l 
Ala.  KB;  OuldiT  V.  BrouMard,  88  Ia.  AnnTmi 
Eague  T.  BcM«id.  Id.  nS;  VU  v.  Dlerker's  Suooes. 
A>D,80La.AnnriTS:  BosUns  v.Doe,  H  Mas.  431; 
Dunn  V.  Winston,  81  Hln.  ISS ;  Tenda  v.  Wiieeler, 
VTex.VB;  Oardoer  v.  Brown,  I  Humph.  854:  Ab- 
bott V.  Llndenbower.  4X  Ho.  IBS;  Bumo  v.  Walns- 
eott,«llo.ltt;  Ueoht  V.  Bougbton,  S  Wyo. sa&. 

Where  land  Is  returned  dcirriguont  for  Uie  non- 
payment of  nxee  In  the  name  of  tbe  former  owner, 
ud  sold  In  his  nuine  for  sucb  taxes,  and  the  pur- 
iAasBratlheBalepiooureBadaiid,suob  deed  will  be 
null  and  void.    Bradley  v.  Ewart,  IB  W.  Va.  SW. 

A  deed  of  land  for  nonpayment  of  n  tax  assesed 
upon  It  In  tbe  name  ot  a  former  decemied  owner, 
Wheu  the  laud  was  In  the  actual  ouniimnoy  ut  a 
nonresident  owner  known  to  the  awiHsurs,  oon- 
Tsys  no  tide  to  the  purchaser.    Burpee  v.  KuBScU 

BI.  H.)8  N'liw  Eng.  Rep.SSa:  Tbompsim  v.  Oerrlgh. 
M.  H.  81 :  Thom^m  v.  EIn.  OU  N.  H.  C6B. 


iball  he  Invalid  oi 


Jnanyoth.. , „ 

■uchland  be  ottaerwise  sumcletitly  ileacrji^ed  In  tbe 
taxbo<>k(MerrlokT.  Hutt,15Arli.331:Rlti8worLhy 
r.  UitebcU.  El   Ark.  115;  Uurlbuldi  v.  Jcnklus,  Zl 


T.  Depu^,  88  Ind.  eOl:  o^  If  suoh 


8.  M;  Glass  V, 


«  of  Che  liability  ^ 
. .  w^« 


lUlob.ua;  Blaok. Tax TlUe 

UlsnotenOUghtoprOvetBcU  from  which  Irreg- 
ularity may  be  Inferred.  Bams  V.  King,  18  Fla-SCTi 
Black,  Tax  TlUes,  I  at. 


jaeie  evidence  that  c^aln  or  ail  the  prerequlsltea 


.  have  been  oompUed  with,  and  thus  shin 

tlie  burd^i  of  proof.  Ogilen  v. Saunders, 36 U.S. 
12  Wheat.  318  («  L.  ed.  808°:  Webb  v.  Den,  BS  V.  S.  IT 
How.  6T8  (IS  L.  ed.  SS>:  Williams  v.  KIrtland.  BO  C.fl. 
ISWalLOO  iXDL.  ed.  8811;  Freeman  v.  Thayer.  38 
Uaine,  IS:  Orono  v.  Vcaxle.  ST  Maine,  BIT;  Dcquasle 
v.  Harris.  18  W.Va.  854;  Pillow  v.  RoberlE,  Bf  U.  S. 
IS  How.  m  111  L.  nt.  awi:  Steadman  v.  Plauteia 
Banli.  T  Ark.  tUSi  Morton  v.  Heeds,  8  Ho.  Tt  Flaoa- 
nan  V.  Grlmmec,  iOOratt.<ei;  Cairo  ft  F.  R.  Go.  v. 
FarkB,33  Ark.  147:  Donahue  v.  O'Conor,  13  Jonea 
&  A.  iSl:  Hand  v.  iWlou,  13  N.  T.  S43:  Burbenk  r. 
I'oople.  W  III.  16^  Oravesv.  Bnien.  IlIil.4U:BullS- 
viin  V.  Oneida,  01  la  S4T:  Townscnd  v.  itadcllire.«i 
1(1.11;  III.  t^nt.  R.  Co.  v.  Pblllipe.  GBDI.  IM:  BiJh* 
v.  Uhlcflgu.  84 111.  447:  Fnlpsv.  Wad8wortb,28Malno, 
653:  Ken<Ia1i  v.  Kingston.  6  Maen.  SU:  Htilmes  v. 
Hunt,  1^  Man.  SOk  Pum.  v.  Thurlow,  24  Pick.  8T4i 
Com.  V.  Kelly,  10  Cush.  89;  Forbes  v.  Ualsoy,  SI  H. 


ih  deed  only  jrriiaa 


Unitbu  Statbb  Omourt  Codbt,  Dibtriot  of  Obeooh.  Mas., 

f  15.66  theeBtnebeingtbekmoQiit  of  the  lax  of 
mSSand  tbeaccnilDgcxwt  tkndlDleFesttfaervoii. 

Tbe  case  was  subiniUed  lo  tbe  court  for  trUl 
without  tbe  ieterveotion  of  a  Jury,  and  upon  • 
BtlpulaLion  concerning  certain  facta,  will)  Um 
right  lo  either  party  to  introduce  further  •*!■ 
dunce  OD  the  trial. 

From  thla  Btlpulation  it  appMiB  that  the  prop- 
erty in  quesiioQ  exceeds  Id  value  the  sum  of 
(3,000.  and  that  on  July  10.  1860.  R.  Gliaao, 
being  Che  owner  thereof,  bargained  and  aold  tbe 
aanne  to  tbe  defendant  by  ao  agreement  of  tbat 
date,  signed  by  himself  and  wife,  and  by  tha 
defendant. 

By  tbe  terms  of  this  agreement,  emmeoaalj 
called  "a  bond  for  a  deed,"  the  defendant  mM 
to  pay  (81)0  for  tbe  property — the  one  half 
down,  and  remainder  In  quarterly  payments  of 
$18.75  encb,with  interest;  whereapcn  the  vend- 
ors were  to  conyer  tbe  premises  to  her  in  fee 
aimnle.  It  was  also  agreed  Iliat  the  defendant 
micbl  lake  jxiBseasion  of  the  premises  at  once, 
and  that  she  would  pay  alt  laxea  that  might  be 
levied  on  the  propcity;  und  that  if  the  purchase 
monev  dne  under  the  agreement  was  not  ell 
paid  by  July  10,  m'12,  the  agreement  should 
become  null  and  void  at  the  option  of  Oliaen, 
and  all  money  then  paid  thereon  become  for- 
feited to  Ihe  vendors. 


deedsliall  so  far  retnaln  oon 
title  in  the  grantee  tberela,  ai 
of  the  Le^lflHture,  maklns  e<i 
facie  eviaenoe  or  luoh  regulai    . , 
'  it  Impaira  the  otillgatlon  nf  the  contract.    Tbe 
niUns  In  Xnrz  v.  Bonliuim,  1£  Sawy.  S7T,  on  this 
point,  aJBcmed. 

(March  1. 1S»J 

ACTION  to  recover  poaseaaion  of  real  prop- 
erty.    JudgmtntfoT  d^endani. 
The  facts  are  fully  stated  in  the  optntoD. 
Metm.  W.  Scott  Beebe  and  John  M, 
Oe»rin  for  plaintiff. 

Me»»n.  Alfired  F.  Beafe  and  Pwil  R. 
Deady  for  defendant. 

Oeadrt  Jl,  delivered  the  following  opinion; 

This  ociioa  it  brought  by  the  plaintiff,  a  ciil- 
Ken  of  CuUfomia,  against  the  defeudant,  e 
citizen  of  Oregon,  to  recover  tbe  possession  of 
lot  8,  in  block  306,  of  the  Couch  Addition  to 
Portland. 

The  pleading!-  ronslat  of  the  complaint,  an- 
swer and  reply,  f  roln  which  it  appears  that  tbe 
ptaiotift  claims  tiile  to  the  lot  under  a  sale 
thereof  for  a  delinquent  tax  tliereon,  on  June 
IH,  16S4.  lo  which  claim  two  defenses  are 
pleuded;  (1)  the  assessment  on  wbicb  said  tax 
was  levied  is  void,  because  not  made  lo  the 
owner  of  theproperty;  and  (3)  tbe  taxwas  paid 
before  tbe  sale  took  place.  The  defendant  also 
brings  into  court,  and  deposits  with  the  clerk, 
under  section  2838  (Comp.  198T),  the  sum  of 


the  remainder  of  the  purchase  money,  and 
June  7,  1U67,  the  vendors  duly  conveyed  the 
premises  to  her. 

Prior  to  July  10,  J880.  the  property  was  as- 
sessed lo  &.  Oliaan  as  the  owner  thereof,  but 
after  the  making  of  said  agreement  and  for 


T.  GS;  Qroetbeck  v.  Seeloy,  IS  M 


1.  S2S;  Hart  v 


Smith,  U  wis.  223;  i  'Desty,  faxn.  VVi. ' 

But  such  legielaClon  has  tieen  atrlctlr  oonatrued 
by  tne  oourts,  and  the  vntaprobcavil  Is  rouardod  as 
Bhifted  only  to  the  extent  that  the  worda  of  the 
statute  require.  Dequaaie  v.  Harris,  16  W,  Va.  8H; 
Uoulton  V.  BlabdelL  ti  Maine,  383:  Savin  v.  Bhu- 
num.  a  ind.  as,-  Siierlln  v,  Daley,  ST  Ho.  <SB:  Qar- 
rett  V.  Wlif^lns,  2  IlL  S85:  ShonlirateTV.  AnDBtrong, 
e  Humph,  av.  Purkor  *.  SmJth,  I  Blaokf.  70:  Cur- 
lisle  V.  LonKWorth  S  Ohio.  388:  4  Desty,  Taio.  W9. 

Such  a  Btatuto  did  not  dispense  with  the  perform- 
ance  of  all  the  requlremenb  prescribed  l>y  law  for 
tbe  Bale  of  tbn  lands.  It  ouly  shifted  tbe  burden 
or  the  proof  of  such  perfonoBDOe  from  the  party 
clBlmlnK'  under  the  deed  to  the  party  attacking  It. 
WlUIams  V.  Klrtlund,  titpra;  Purkor  v.  Overmnn, 
5B  U.  S.  IS  Uow.  1V7  (lo  L.  ed.  SIS);  Thomas  v.  I«w- 
aon,  6E  U.  S.  £1  How.  331  (Ifl  L.  ed.  m. 

A»  prima  faeie  evldtnee  i4  Irutfi  of  ftoruttoti. 

Where  the  statute  makostax  deeds  prima  /dole 
evldenoeuf  the  truth  of  tbelr  recitals,  If  the  deed 
fallatoreciteBDy  of  the  (acts  material  totheaale. 
the  party  ralylni[OD  the  deed  must  aid  the  omission 
by  evidence  oliuiute,'  for  the  cunveyaace  provee 
nothing  but  what  it  recltee.  Mllllkea  v.  Patterson. 
>1  iDd.  CIS;  Boonell  v.  Boane.  a>  Ark.  Ill;  Steeple 
V.  Downluff,  flO  Ind.  SO.  See  8(e«dnian  y.  Planter! 
Bank,?  ArtlKl;  Black,  Tu  Tltl^  I  »>& 
Ax  oeUUntt  of  sole. 

It  has  eeneraly  been  hold  that  a  statute  makliiB 

a  tax  deed  evidence  of  a ' —  —'" "~  — '- 

._  .. 'Mnoti 

,- . ._i;  nor  does  It  raakelfiereiTltaisrQ 

the  deed  evidence  of  auch  preliminary  matters. 
Uriduo  V.  Bracken,  8  Chand.  TS;  Parker  v.  Smith,  i 
UlncU.  TO;  Wilson  v.  I^mon.  ^  Ind.  4S3;  Ward  v. 
Montiromery,  S7 Ind.  we:  Hill  v.  Leonard. SHI.  IIK 
Poott  V.  Detroit  Y.  M.  Society,  1  Dou«.  (Mich. 1 131; 
Latimer  v.  LoreCC  2  Doug.  iMIch,)  aX;  Striker  v. 
Kcllcy,  B  Deolo.  823;  TaUinan  v.  WhIlc.S  N.  Y.BB; 
Jteokmon  v.  Bitthiuii,  S  N.  T.  866:  Staacklefnrd  v. 
H'lii^er.es  Oa.  8M:  Ives  v.  KlrabiiU.  1  Mich.  SOS: 
DouKlii/v.Hitpe,3Denlo.SW:  We.stbrook  v.  Wll- 
lev.  a  K.  r.  1S7;  Bowland  v.  Dot)-,  Har.  Ch,  (Mich.) 
8L.R  A. 


r.  Wheeler, Blez.  406;  Blaok, Tkz  Tftlee, 


That  sUt.utee  undmiaklnit  to  prescribe  oooobl- 
slve  rules  are  not  to  be  ezt«ndad  by  ooDstruatJoa, 
see  Upton  v.  Eennedy,  SB  Hloh.  2U;  Ooolay,  laxiL 


theirruniee.  when 
X  only  proves,  prima 
ie,  but  M  also  nvldeDoe 


/note  the  reirularlty  of  the  sale,  bi 

qt  the  existence  and  leitalttT  of  a 

sti'ps  required  by  law  and  ot  the  authority  of  the 

several  olUoeta  v' '— '  '-  "' " —   — ■*  *- 


o  acted  In  the  a 


grantee  to  recover  IX . 

InsUin  V.  Ceutrel  Pao.  U.  Co.  %  Bawv.  GiB:  Ov 

,  Follett,  Ifi  Barb,  B37:  I«o  v.  Jeddo  Coal  Oo,  81  Pa. 
1:  BlBCoev.  Coulter,  18  Ark.  1^  Bonnell  v.Koaoe, 
J  Ark.  114;  Lnsk  v.  Harber,  8  IIL  15b;  Qravea  v. 
-  11111. 131;  Spelltnanv.  CuTteDlua.l2lU.«ua: 
--  "— — 'uB,  Id.ilO;  Manly  v.O----  "' 
— w —  =.T„        giB    Bi 


Ball  I 


.. nly  V.  Olbaon,U 

laa:  Jeffrey  v.  Broknw,  Kiowa, ««!  BlBwartr. 

Sweeney,  14  Wli  lt8;  lielson  T.  »        "  ~ 

Wis.  3flJ;  Iflack,  Tai  TlUes,  a7. 
AInbaniix. 

tbe  tax  deed  Is  prtma  fatXf 

luud  was  Bublet-i;  to  ttuaUon  fur  the , 


Ibt^. 
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and  during  the  years  1880  to  1887,  both  inclu- 
live,  the  same  was  a&sessed  to  the  defendant 
without  complaint  or  objection  from  anyone. 
It  is  admitted  that  during  the  same  period  ex- 
cept for  the  year  1883,  the  defendant  paid  the 
taxes  levied *on  the  property  in  pursuance  of 
said  assessments — and  she  claims  to  have  paid 
it  for  that  year  also. 

On  Ma^  17,  1884,  the  Sheriff  of  Multnomah 
County,  in  pursuance  of  a  warrant  from  the 
county  court  thereof,  levied  on  the  premises, 
as  the  property  of  the  defendant,  for  the  pur- 
pose or  collecting  the  tax  levied  thereon  in 
1888,  alleged  to  be  then  delinquent,  and 
amounting  to  $3.90,  notice  of  which  levy  and 
the  sale  thereon  wasduly  published  in  The  Daily 
Oregonian  on  May  19,  1884;  and  on  June  18, 
1884,  the  property  was  offered  for  sale  and  bid 
in  by  the  plain  tin  for  the  sum  of  $6.47,  and  no 
redemption  being  made  thereof,  on  June  6, 
1887,  he  received  a  deed  from  the  sheriff  there- 
for. 

In  December.  1884,  the  defendant  took  pos- 
session of  the  premises  and  moved  into  a  house 
thereon,  which  she  commenced  to  build  on  the 
4th  of  July  previous,  in  which  she  has  ever 
rince  resided. 

The  defendant  testifies  that  she  can  neither 
read  nor  write;  that  in  the  spring  of  1884  her 
daughter,  Mrs.  Belle  Reed,  came  to  her  house 
with  a  newspaper  in  her  hand  and  called  her  at- 
tention to  the  fact  that  her  lot  was  advertised  for 
sale  for  a  delinquent  tax,  and  that  she  and  her 
daughter  went  the  same  day  to  the  sheriff's  of- 
fice and  paid  the  tax  to  the  deputy,  A.  W. 
Witherell,  then  in  attendance  there;  but  wheth- 


er she  got  a  receipt  or  not  she  Is  not  certain, 
and  if  she  did  she  says  it  is  lost  or  mislaid,  m 
this  statement  she  is  corroborated  throughout 
by  her  daughter.  James  Sheridan,  who  was 
boarding  with  the  defendant  in  the  spring  of 
1884,  testifies  that  he  heard  the  conversation  be- 
tween the  daughter  and  the  motlier  concerning 
the  property  t^ing  advertised  for  sale  and  saw 
them  go  out  of  the  house  later  in  the  same  day, 
saying  they  were  going  to  the  sheriff's  olBce  to 
pay  the  tax. 

The  deputy  testified  that  he  has  no  remem- 
brance of  the  tax  being  paid,  that  there  is  no 
stub  in  the  receipt  book  showing  the  payment 
of  the  tax,  as  there  should  be  if  it  was  paid, 
and  he  is  tJierefore  quite  confident  it  never  was 
paid. 

The  defendant  and  her  daughter  both  state 
that  a  Mrs.  Ann  Eeatins:,  with  whom  the  latter 
was  living  at  the  time,  accompanied  her  to  the 
house  of  the  defendant,  to  inform  her  that  the 
tax  was  delinquent,  and  then  went  with  them  to 
the  sheriff's  otlice  and  saw  the  same  paid.  The 
deposition  of  Keating  was  read  by  the  plaint* 
iff,  in  which  she  denies  this  story,  so  far  as  she 
is  concerned,  in  ioto.  But  Sheridan  testified 
that  a  woman,  not  known  to  him,  came  to  the 
house  on  this  occasion  with  the  daughter,  and 
afterwards  left  the  house  with  her  and  the  de- 
fendant, when  the  latter  said  she  was  going  to 
pay  the  tax. 

The  testimony  of  the  deputy  Witherell,  that  the 
tax  was  not  paid,  because  he  does  not  remember 
it,  and  because  there  is  no  stub  to  that  effect  in 
the  receipt  book,  amounts  to  but  little  more  in  ef- 
fect than  the  legal  presumption  that  he  did  bis 


stated,  that  the  taxes  were  not  paid,  and  that  the 
land  was  not  redeemed.  Lassitter  v.  Lee,  68  Ala. 
287;  StoadenmU«  v.  Brown,  67  Ala.  481;  2  Desty, 
Taxn.g6a 

Save  as  to  these  thlnss,  the  recitals  in  the  deed 
are  notevldenoe,  and  the  onus  is  on  the  purchaser 
to  prove  their  taruth.  Stoudenmlre  v.  Brown,  57 
Ahi.  481;  Cooler,  Tazn.  5Sil. 

The  deed  of  toe  Judire  of  probate  to  the  purchaser 
of  lands  sold  for  delinquent  taxes  is  prima  faeie 
evidence  of  the  factn  therein  recited  (Code,  1 400) 
only  when  executed  in  substantial  compliance  with 
the  regulrements  of  the  statute,  and  properly  re- 
corded.  BoUinff  V.  Smith,  79  Ala.  68&. 

JLrkaruas. 

By  a  law  of  Arkansas,  sales  and  conveyances 
made  by  the  sheritr  and  collector  for  the  uonpav- 
ment  of  taxes  shall  vest  in  the  grantee  a  valid  title 


^.....w^.»».(16Ued.8e):  Pillow  v.  Roberts, 
8. 18  How.  472  (14  L  ed.  228;. 

In  proceedings  for  the  confirmation  of  the  tax 
title,  when  the  tax  deed  is  **  in  the  usual  form,"  it 
is  to  be  taken  as  prima  /oele  evidence,  not  merely 
of  the  qualiflcation  of  the  officer,  but  that  tbe  pre- 
refHiisite  steps  have  been  regularly  taken,  includ- 
ing the  description  of  the  land  sold  and  the  price 
at  which  it  was  sold,  and  irregularities  must  be 
proved  by  the  party  Impeachlnsr  the  deed.  Bonnell 
▼•  Boane,  20  Axk.  ll4;  2  Desty,  Taxn.  050. 

Califomi€L 

Tn  OftHf omifi  tax  deeds  are  prima  laidt  evidence 
of  title.  IToxrls  ▼.  Buseell,  5  OaL  249;  2  Desty, 
Tozn.  9.'0. 

The  recital.  In  a  tax  deed,  as  to  whom  the  prop- 
erty WU8  assessed.  Is  conclusilve.  Brady  v.  Dowden, 
60  Cul.  61:  Qrotefend  v.  CJltz,  58  (Tai.  666;  Grimm  v. 
OMjonneil,  64  Cal.  6:^i.  See  Mayo  v.  Haynie,  60  CaL 
70;  2  Desty,  Tazn.  064. 

Digtrict  of  OoiymMa, 

Asa  general  rule  a  tax  deed  is  not  even  pHma 
fax^  evidenoo  of  title.  It  is  incumbent  on  the 
noider  who  assexts  title  under  it  to  prove  aHirma- 

2L.R.A. 


tively  that  all  the  preliminaries  to  the  s^iie  which 
the  law  prescribes  were  compiled  with.  Brewer  v* 
D.  a  (D.  C.)  4  Gent.  Bep.  6^  5  Mackey,  274. , 

IQlnois. 

A  tax  deed,  in  due  and  refrular  form,  made  upon 
the  record  of  Judgment  and  sale  for  taxes,  and  affi- 
davit made  for  tlie  purpose  of  obtaining  tde  deed,  to 
pr^ma  facto  evidence  of  seven  distinct  specified  facts, 
among  wlilch  are:  that  the  real  estate  was  sold  for 
taxes  or  special  assessments,  ani  that  tbe  sole  was 
conducted  in  tbe  manner  required  by  law— thus  ob* 
viatiugthe  necessity  of  Introducing  the  precept  in 
evidence,  in  the  first  instance.  Bansom  v.  Hender- 
son, 1  West.  Bep.  636^  114  liL  628. 

The  Legislature  has  the  constitutional  power  to 
change  tne  common-law  rules  of  evidence,  and 

J >rovlae  that  a  tax  deed  shall  be  received  as  wima 
aeU  evidence  that  certain  or  all  prerequisites  of 
aw  have  been  complied  with,  andf  tiius  shift  the 
burden  of  proof.  See  Burbank  v.  People,  00  IlL  566; 
Sullivan  v  Ouelda,  61  IIL  247;  Towosend  v.  Bad* 
cliffe,  68  UL 11;  Cent.  B.  Co.  v.  Phillips,  66  lU.  10k 
Boby  V.  Chicago,  64  111.  447;  Bansom  v.  HenderBon,  1 
West.  Bep.  686, 114  UL  628. 

In  Illinois,  in  order  to  make  a  tax  deed  prima 
fade  evidence,  it  is  first  necessary  to  show  a  judg- 
ment against  the  parcel  of  land  In  default  for  non- 
payment of  the  tax,  an  order  for  the  sale,  and  a 
precept  thereon;  these  facts  are  not  proved  by  the 
recitals  of  the  deed.  The  same  rule  probably  ob- 
tains in  some  other  States.  Little  v.  HeroUon.  77 
U.  8. 10  WuU.26  (19  L.  ed.  878);  Speilman  v.  Curtcnius, 
12  lU.  409;  Marsh  v.  Chestnut,  14  111.  224;  (Jharles  v. 
Waugh,  86  IIL  817;  Dukes  v.  Bowley,  24  UL  210; 
Baily  y.  DooUttle,  24  III.  577:  Bbton  v.  Kennicott,  46 
IIL  187:  Wilding  v.  Horner,  60111.  60;  CotUngham  v. 
Springer,  88  111.  90:  Gage  v.  LIghtbum,  08  111.  248; 
People  V.  Doe.  81  Cal.  TJO;  Bolan  v.  Bolan,  4  Nev. 
150:  Black.  Tax  Titles,  2S9. 

The  Illinois  Act  of  February  21,  1861,  does  not 
dispense  with  the  necessity  of  producing  the  Judg- 
ment and  precept  as  the  foundation  of  a  safe  for 
taxes,  and  of  the  validity  of  the  deed.  Little  v. 
Hemdon,  supra. 

lowck. 

In  Iowa  a  tax  deed  is  conclusive  evldenois  of  the 


TThited  Staies  CtKcnti  Coubt,  Diotrict  of  Obbooh. 


Intr  In  tbe  premltea;  that  is,  it  tbe  Uz  was 
paia,  he  gave  tbe  party  a  receipt  tbeiefor,  and 
made  a  correspoDdlDj;  entry  od  tbe  stub  tbere- 


of.  Comp.  1887,  g  766,  subd.  IS;  8  Wbart.  Ev. 
§g  181S.  1319. 

The  statute  (Comp.  1B87.  g  3801}  makes  it 
tbe  dutyot  IboeherlSon  "the  receipt  of  money 
.  (or  tait»"  to  give  a  receipt  therefor,  aod  coo- 
taiDsaformoflbestub  Uiereof,  nbich  be  keeps 
Id  bis  office,  aod  tbe  particulars  to  be  entered 
thereon. 

Tbe  direct,  sfflntiative  testimony-  of  one  sllo- 
gctber  credible  irltnees  to  tbe  fact  of  pay- 
meat  of  taxes  oug^t  to  be  suffldent  to  over- 
come this  jwemiiDption.  But  the  defendaot  la 
pecuDiarily  interested  in  the  result,  and  tbe 
daugliter  is  as  hkely  to  be  lofluenced  by  ibal 
lact  as  hi-r  mother. 

I  fear  it  would  In  some,  If  not  many.  In- 
stances,  make  tax  titles  a  delusion  and  a  snare 
if  they  could  be  avoided  by  the  mere  oath  of 
tbe  (icKnqueDt  or  bis  immediate  relatives  or 
proapoctive  lieirs,  that  ibe  taxes  had  been  paid 
VFitliout  takiot;  a.  receipt  therefor. 

Aud  tbe  fact  that  no  receipt  was  taken  by  tlie 
defendant  for  the  payment  of  tbia  tax  is  a  cir- 
cumstaoce  of  some  veight  Hsainst  the  state' 
ment  that  the  same  was  paid.  Tbe  officer 
would  naturally  give  tbe  defendant  a  receipt; 
and  stie  would  most  naturally,  if  necessary,  de- 

The  testimony  of  Mrs.  Keating  does  not  con- 
tradict the  testimony  of  tbe  defendant  and  her 
daurbteraslolbe  payment  of  the  tax,  but  only 
a  collateral  circumstance  of  tbe  transaction,  as 
related  by  tbem,  namely:  ber  presence  at  such 
pay  men  I. 


But,  notwithstandingEea  ting's  testimony,  tlw 
defendant  may  have  [wld  tbe  tax;  and  wliat  ia 
more,  ber  testimony  may  not  be  true.  It  is  not 
apparent  what  object  tlie  defendant  couhl  hava 
in  falsely  connecting  her  with  tbe  transaction. 
Her  memory  may  tie  at  fault  with  reference  lo 
the  person  who  came  to  the  bouse  with  ber 
daughter  and  went  with  them  to  the  sheriff's 
office;  for  Bberidan,  who  seetna  to  be  a  disia- 
terestcdandfair  witness,  says  that  some  woman 
came  to  the  house  with  the  dauKbter  on  tbe 
occasion  In  question,  and  went  with  the  parties 
when  they  left  tbe  Iioiisa. 

I  was  certainly  impressed  on  the  trial  witb 
tbe  apparent  faimeaa  and  candor  of  tbe  defend- 
ant and  ber  daughter  as  witnesses;  and  it  does 
not  seem  probable  that  the  former  would,  even 
If  she  bad  allowed  this  property  to  go  to  sale 
for  tbe  paltry  sum  of  tbis  taiz,  have  taken  no 
steps  to  redeem  tbe  same,  within  the  two  years 
allowed  by  law — or  would  Lave  continued  to 

Ky  tbelazesOD  tbe  property  in  tbe  mean  time, 
lan  but  tbink  she  waa  at  least  laboring  imder 
tbe  impression  that  the  tax  of  18S8  was  Mid. 
Tbe  property  waa  ber  home,  and  ptobably  all 
sbe  bsd  of  any  value  in  tbe  world;  and  it  aeein* 
improbable  that  she  would  consdousty  aacri- 
flce  it  tor  the  paltry  sum  of  $3.90. 

Ajid  yet  I  do  not  feel  satisfied,  under  tbedi^ 
cumstances,  to  find  as  a  matter  of  fact  that  thta 
tax  was  paid  by  the  defeudant.  This  leads  t» 
the  consideration  of  tbe  question.  Was  there 
any  valid  assessment  of  this  property  prepara- 
toiy  to  the  levy  of  this  tax? 

Section  2785 of  the  Compihtion  of  1887  (gS 
of  ActOct.  26, 1883),  provides:  "All lands ahall 
be  assessed  and  taxed  la  tbe  county  wbere  the 


ftctof  alswfuiiale.  Qould  v.Tbompsoa,  UTova. 
ttl;  MeCrcadf  *.  Sexton,  SO  lowaJliCSee  Chaad- 
ier  V.  Ketier,  U  lows,  811:  Dest;,  Taxn.  SSe. 

Statu  let  are  sustained  whtcb  make  tax  deeds  ood- 
cluslve  evidence  _of^  reirularlty  la  tbe  Uatins  and 

V.  AmistTons,  UIowB, 
Je  Iowa,  SSft  Rlma  v. 
[  V.  Thompeon.  8T  Iowa, 
«%  Smith  V.  Baston,  Id. 
8S1;  Bullls  V.  Uargh,  U 
«  Kat.  Bank,  w  Inwn. 
ofleld  V.  MaQowell.  «7 
M. 

id  sold  for  taxes.  In  the 
State  of  Iowa,  If  substantially  regular  In  (orm.  Is, 
under  the  statute  of  tbat  State,  prima  JaeU  evi- 
dence of  sale;  and  if  there  woa  a  bona  ;ldesBte  In 
■utManoe  or  In  fact,  tile  deed  Is  oODcluslve  evidence 
that  It  was  mode  at  the  proper  time  and  In  tbe 
pToner  manner— these  betntr  merelv  directorv,  and 
Sot  fundamental.  CbUanan  v.  Hurley.  B8  O.  H.  8ST 
Cn  Ued.  B31JJ  Phelps  v.  Meade,  41  Iowa,  iTO;  Slocum 
V.  Blocum.  TO  Iowa.  %3:  Bbawlur  v.  Jobnson,  Sg 
Iowa,  *78j  Oark  V.  Thompson,  87  Iowa,  680;  S  Ueetv, 
Ikxn.  Wl;  Rlma  v.  Cowan,  M  Iowa,  1£S:  Blaok, 
Tax  TItIca,  1  :eS8. 

But  It  Is  not  oansHCutlonal  to  make  tbe  tax  deed 
eonduslve  evidence  of  an  assessment  of  rbe  prop- 
erty, thbbetnir  a  jurlsdlutlonal  prerequisite.  Im- 
meipirt  v.  Qormo,  U  Iowa,  OU-,  Pbelps  v.  Meade,  a 
lo  wu.lTfh  Nichols  v.HcOlotberr, 18  Iowa,  ISV;  Boston 
▼.  Roverv,  4i  Iowa,  051;  Black,  lax  lltles,  I  iSS; 
Coo  Icy,  Toxn.  SS. 
It  Is  oot  conclusive  evidence  that  notloe  waa 

Slven  of  tho  expiration  of  time  In  which  la  redeem 
VlL"nu  V.  Cruris,  M  Iowa,  t'lO:  Heed  v.  Thompson, 
Id.  15-')):  nor  that  the  dewrlption  of  the  land  is  oor- 
rect  (ImmeBOrt  v.  Goraas.  41  Iowa,  1311;  Black.  Tai 
llUee.  I  iSi:  Cooley,  Taxn.  522):  nur  that  a  sale 
wblch  was  In  fact  privuto.  fraudulent  and  lllciral 
was  public  and  legnl.  Butler  y.  Delauo,  42  Iowa. 
VH);  Tbumiison  v.  Ware.  43  Iowa,  im;  Cooley.  Tuxn. 


MoQulreJ_4  Kan.  Xlt  UotMn  v.  I>utlaD,B  Eon.  OTt 


In  Kentuckf  It  Is  prima  facte  evidenoe  of  tlw 


A  lax  deed  In  Ixialslana  is  prima /oois  evtdenev 
of  a  valid  sale,  but  In  the  obeenoe  of  leoKals  la  tb* 
deed  and  of  proof  aMawilB  of  tbe  appolntmaot  of  a 
curator,  and  tbe  aervlee  of  notMeoabim,  tlteeale 
of  the  land  of  a  nonieoldent  owner  la  voM.  Bmpp 
V.  Lowry,  80  La.  Ann.  ISO;  Oooler.  Taxn.  OB. 

A  sole  Is  defeated  In  Lbidsians  br  sbowlnt  that 
the  land  stood  ot  reoord  In  the  name  of  the  owner 
and  was  assessed  to  anetber.  Lavue  v.  Boagnl,  at 
la.  Ann.  81%  Qutdrv  V.  Bronnard,  SILa.  Ann.BI4i 
Cooley,  Tftxn.  All. 

It  seenv  that  hi  Louisiana  a  tax  deed  oannot  be 
oollateiaUyatlaaked.  Bee  lannee  v.WortinKmen% 
Bank.  seia.  Ann.  11£  Jiuer  v.  AlUaoo,  80  La.  Aob. 
isst;  Oool^,  Tain.  W. 

— ■-■ —  Aot4B  of  IBBI,  Its,  providing  for  ol>- 
uidltor^  deed  of  sole,  does  not  impair 
of  the  tax  oolieotor'a  deed  as  » 
uue.   mrrow  v.  Wilson,  88  La.  Ann.  408. 

In  Maine  'If  tbe  deed  docs  not  ^ow  on  Ha  toes 
that  the  tax  bad  remained  unpaid  for  the  statutorr 
time  before  notice  ol  sale:  tbat  tbe  noUoee  w — 
legslly  posted  aod  peiSODal  n— ' ' ' 


tamlnjtaD 


does  show  that 


id  peisoDa 


Temple.  73  Maine,  380:  (Siuley,  Tain.  BIB. 
lu  ilatne  parol  testimony  Is  InadmlBlble  to  provv 
that  theiiTBntee  named  In  the  deed  la  not  tjieone 
iniendertliy  the  grantor.  Whilmore  v.  Learned,  70 
Mitlni'.  SS^  Crawford  v.  Spencer,  8  Gush.  41S:  ■ 
Ueaty,  Taxn.  954. 

In  Minnesota  a 


Tract  v.  Rkbu. 
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tame  shall  lie;  and  every  pcrsnn  shall  be  assessed 
Id  the  UHiDtj  where  he  resides  when  the  Busess- 
ment  ta  made,  foi  all  real  and  personal  prop- 
erty tbni  owned  by  him  within  such  county; 
anti  unoccupied  land,  if  the  owaerlsuoknowD. 
may  be  aseeseed  as  such,  without  Inserting  the 
name  of  any  owner." 

By  this  Act,  the  rule  prescribed  In  §  fl  of  the 
Act  of  18M  (Cotnp.  1874,  p.  7S0.  §  7),whlch  al- 
lowed "  land  owned  by  one  person  and  occu- 
pied bj  another  "  to  be  assessed  In  the  name  of 
either,  was  cbanced.  In  the  Act  of  18S3.  some- 
times called  "  The  Mortgage  Tax  Law,"  (he 
ptavision  allowing  an  assessment  to  be  made  in 
the  name  of  a  mere  occupant  was  omitted  for 
■ome  reason;  and  now  and  since  then  land  la 
required  to  be  asseKfied  to  Ibe  owner,  unless  It  is 
unoccupied,  In  wbicb  case  it  may  be  assessed, 
as  Bucli,  without  naming  the  owner. 

When  a  person  is  assessed  "  tor  "  real  prop- 
erty, «a  being  "  owned  "  by  him,  he  must  be 
designated  on  the  asaesBmeDl  rull  as  the  owner 
of  the  same.  It  la  not  sufficient  to  asaeas  or 
value  the  land  for  taxation  general^.  It  must 
be  assessed  or  valued  as  the  land  of  the  owner 
thereof  and  not  another.    Uooley,  Taxu.  278. 

In  Marx  v.  Hanthom.  18  8awy.  873.  tbis 
court  held  tbat  where  thestatute  requires  prop- 
erty to  be  aa&esseri  in  the  name  of  or  to  the  owner, 
the  name  la  a  part  of  the  descriptioa  of  the 
premises,  and.  I  may  add,  is  a  material  part  of 
the  transaction. 

It  may  be  tbat  the  action  of  the  asaessor  in 
aaiessiDtc  unoccupied  land  to  an  nnhnown 
owner  cannot  he  attacked  in  a  proceeding  like 


this,  except  bv-  fraud.  Cut  the  ownership  of 
tbis  land  was  Known.  It  bad  been  assessed  to 
R.  Gllson,  prior  to  1880,  as  the  owner  thereof, 
and  so  far  as  appeared  of  record,  he  was  atlll 
such  owner.  Nor  Is  it  claimed  Ihat  the  owner 
was  unknown. 

Was  tbat  ownership  changed  prior  to  1881) 
when  this  assessment  of  the  proper^  was  made 
to  tbe  defendant?  The  legal  title  and  estare 
wassllllin  Glisan.  By  virtue  of  tbe  agreement 
ot  sale  and  the  payment  of  tbe  purcliose  price. 
the  defendant  bad  an  equity,  ns  againsl  GUsan 
or  anyone  who  might  take  tbe  legal  title  from 
him,  with  a  knowledge  of  the  facts,  to  have  a 
conveyance  of  the  property  made  to  her — to 
have  a  spe<iific  performance  of  tbe  contract  of 
sale.  Bui  tlie  property  was  not  "owned"  hv 
her  in  the  legal  accepiance  of  tbe  phrase,  uniU 
the  conveyance  was  made  to  her  In  1887. 

Nor  is  tbe  fact  that  she  agreed  in  tbe  mean 
time  to  pay  tbe  taxes  material.  This  was  a 
mere  private  arrHngemenl  between  the  vendors 
and  vendee,  of  which  tbe  law  look  no  cogni- 
zance. A  leasee  of  property  might  agree  to 
pay  the  taxes  thereon,  but  that  would  not  raak« 
bim  the  owner  of  the  property  for  the  purpoaa 
of  taxation  or  otberwise. 

Norlaitmaicrial  that  the  defendant  paid  tha 
taxes  on  the  property  aflertbe  sale  U)  her.  She 
did  so,  not  because  the  State  had  any  leg^ 
claim  upon  her  for  such  taxes,  but  in  pursuancs 
of  her  contract  with  her  vendors  to  that  effect. 
And  in  so  doing,  so  far  as  tbe  State  was  con- 
cerned,.abe  was  acting  as  the  agent  of  such 
vendors.     Nor  was  she  boimd  to  object  to  the 


denoe  of  tlUe  unle«  It  be  flrat  shown  tbat  tbe  oounty 
audltoe  bad  authority  to  make  the  deed:  and  a  mere 
recital  In  tbe  deed  that  the  state  auditor  direatad 
theaolelsiiotsumoleDt.  eiicarer  v.  Oorbin,  I  Ho- 
Ciary.  SOB;  S  Fed.  Rep.  TOS;  S  Deetr,  Tun.  HH: 
Olaek,  Tax  TlUes,  *l«h  Cooley,  Turn.  EU. 


tera  tax  title  de- 
only  produce  his 
owlow  the  Slate 
THe.  SO  Mlaa.  TU; 

>  make  tbe  deed 
i^  and  to  pi«vlde 
loeptbr  proof  of 
ntorKle,or  tHat 

..  J0B8D,  aiiim.  H; 

It  Mia*.  U  Bell  T.  Coates.  H  Um. 


IV  be  defeated  brthowimr  that  the 
rjataaaed,  Davk  v.  Vanandale, 


Tlrdcm  v,  Bowen,  St  _. 
M&  Coole;,  'nun.  GSk 
fAietai  title  may  t- 
landwasDotlegallj: 
■0iiiB.an. 

Orthat  tbeoMeament  roll  In  the  bands  of  tbe 
eoUector  was  not  ....... 

Gibba  V.  Doitob,  < 

The  atatute  wbloh  maksa  dwds  conolmlve  evl- 

deooeoTUtle " 

of  acoUeowr 

Mittnurt. 
TbeBevenae  Act  makes  tar  deeds  In  Hfnourl 
aoDoluslveevldsnoe  that  everything  baa  beeo  done. 

lireKularltj  In  procedure,  and  prima /aclcevldbnoe 
of  evecythJni  else.  Raley  r.  GuJnn.  TB  Mo.  mk 
Abbott  V.  Undenbower,  4S  Mo.  IBS.  46  Mo.  XtL 
Coinpare  Ewait  v.  Davit.  K  Mo.  131;  X  Datj-,  Tbjul 
W8;  Cooler,  l^xa  G2S. 

NehraiHia. 
Br  tbe  law  of  Nebraska,  a  deed  executed  by  tbe 
treasurer  ot  the  county  to  the  purchaser  at  a  tax 
nJe  veeUlnhlni  a  eomiilcteleinltllleto  tbe  prem- 
ises. unJeaa  some  defect  alTeiaJnK  the  anca-iDeiit 
and  sale  exists,  or  fraud  has  been  commltied  In  the 
•ale.  UoUaadv.Cballen,U0n.8.ISCBL.ed.Kn. 
SL.R.A. 


Wew  Jerseif. 


Woodbrldse  *.  StM«,  IB  N.  J.  L. 


evidonoe  ut  the  reffulari^  of  the  prooeedinn.  It 
the  holder  of  saoh  a  deed  (toea  Into  proof  ot  the 
steps  necessary  to  make  the  sale  vattit,  hn  will  he 
deemed  to  have  waived  the  bencDtof  thepteaump- 
lloQ  In  favur  of  the  deed.  Curtlaa  v.  VoUetk  13 
Barb.  331;  Black.  Tax  Tltln.  ■  2U. 
Ohio. 

It  Is  competent  for  the  Le^lature  to  roadn  a  tax 
deed  evldeni«  u(  the  icsullty  ot  all  prior  procecd- 
liiKSBO  far  OS  respects  the  essontlai  prcroqiilsitaa 
for  lboexercl»e  of  the  taxing  puwer.  Huitrudeir  v. 
Kemuy,  33Uhlo8t.£il.  See  also  McUnndy  V.  Hex- 
ton.efl  Ions.  357;  Abbott  v.Llndenbovur. «;!  Ho.  mft 
Willie  V.  Flyiin,29lDd.  «8:S  Dcsty.Xaxu.  VW. 

Dutio  be  prtma  facit  evidenoe,  the  deed  eiuat 


778 


United  States  Circuit  Court,  District  of  Oregon. 


Mab., 


asResffment  of  the  v)roperty  ia  her  name,  if  she 
was  ever  aware  of  It.  It  was  not  her  duty  to  in- 
struct the  assessor  to  whom  to  assess  the  prop- 
erty; and  it  is  not  claimed  that  she  ever  re- 
turned it  for  assessment  as  her  own.  And 
finally,  no  one  was  prejudiced  by  her  silence  or 
acquii'scence.    Cooley,  Taxn.  578. 

It  is  line  that  the  term  ''owner"  is  sometimes 
used  in  a  large  and  comprehensive  sense,  or  at 
least  is  so  construed.  For  instance,  where  it  is 
used  to  designate  the  person  who  may  redeem 
property  sold  for  taxes  or  upon  execution,  it 
may  be  and  is  construed  in  the  interest  of 
Justice  and  convenience  to  include  tbe  holder 
of  an  equity  or  what  is  sometimes  called  the 
owner  A  the  "equitable  estate." 

In  Dubois  y.  Hepburn,  85  U.  8.  10  Pet.  23  [9 
L.  ed.  825]^  the  supreme  court  held  that  a  statute 
of  Pennsvlvania,  which  gave  the  *•  owner"  or 
"  owners  of  land  sold  for  taxes  the  right  to 
redeem  the  same,  included  an  owner  of  an  un- 
divided part  of  the  property — so  that  he  mi^ht 
redeem  the  whole  tract.  In  the  course  of  his 
opinion,  Mr,  Justice  Baldwin  said  such  a  law 
ouuht  **  to  receive  a  liberal  and  benign  con- 
struction;" nor  should  the  right  to  redeem  be 
''narrowed  down  by  a  strict  construction." 
And  continuing  he  snid:  "Any  right,  which  in 
law  or  equity  amounts  to  an  ownership  in  the 
land;  any  right  of  entry  upon  it.  to  its  posses- 
sion or  enjoyment,  or  any  part  of  it  which  can 
be  deemedf  an  estate  in  it,  makes  the  person  the 
owner,  so  far  as  it  is  necessary  to  give  him  the 
riffht  to  redeem." 

But  the  owner  spoken  of  tn  tbe  statute  relat- 
ing to  assessment  of  land  for  taxation  is  the  legal 
owner — tbe  one  h&yingthe jtudijiponendi  or  the 
right  of  disposal.    The  statute  oeclares  that  a 


sherifiTs  deed  to  a  purchaser  at  a  tax  sale  shall 
pass  the  "  legal  title  "  to  the  premises,  thereby 
necessarily  implying  that  if  the  land  is  not  as- 
sessed to  owners  unknown,  it  must  be  assessed 
in  the  name  of  the  person  in  whom  such  title  is 
vested  at  the  time.  The  record  of  deeds  it 
prima  facie  the  proper  evidence  of  ownership 
for  the  purpose  of  taxation;  and  the  statute 
should  have  limited  the  word  "  owner  "  to  tbe 
last  vendee  of  record. 

In  Washington  v.  Pratt,  21  U.  8.  8  Wheat 
681  [5  L.  ed.  714],  it  was  held  that  a  statute 
authorizing  a  sale  of  lots  in  Washington  City 
for  delinquent  taxes,  on  a  notice  varying  in 
length  according  to  the  residence  of  the  parties, 
whether  within  the  District  of  Columbia  or 
without  the  United  States,  to  whom  "  the  prop- 
erty belongs,"  which  notice,  among  other 
things,  was  required  to  contain  "  the  name  of 
the  person  or  persons  to  whom  the  same  may 
have  been  assessed,"  did  not  authorize  the  sale 
of  a  lot  to  anyone  but  the  "  actual "  owner. 

In  Dams  v.  dneinnati,  86  Ohio  St.  27,  it  was 
held  that  where  a  statute  made  an  assessment 
on  a  lot  for  street  improvements,  a  debt  or  de- 
mand that  could  be  enforced  against  tbe 
"owner"  thereof  in  a  personal  action,  that  sucb 
action  could  not  be  maintained  against  a  lessee 
of  tbe  property;  and  that  no  one  was  tbe 
"owner*  of  the  same,  within  the  meaning  of 
the  statute,  who  had  less  than  a  freehold  inter- 
est therein. 

In  reply  to  the  suggestion  of  counsel,  that  the 
assessment  of  this  property  is  a  proceeding  in 
rem,  and  that  the  name  in  or  to  which  it  is  en- 
tered on  the  assessment  roll  is  a  matter  nones- 
sential, attention  is  callci  to  the  cases  of  DaweU 
V.  Utrtland,  18  Oreg.  248,  and  Hawthorne  v. 


roclte  enouflrh  of  tbeprooeedlngB  to  show  authority 
to  s^ell,  and  to  authorize  the  officer  to  make  the 
r)[>od.  Woodward  V.  Sloan,  27  Ohio  St  60S3;  Tumey 
V.  Yeoman,  14  Ohio,  208. 

it  18  not,  without  other  evidence,  prima  fade  evi- 
dence of  the  validity  of  the  sale;  nor  will  tbe  de- 
fit  ruction  of  the  records  warrant  the  presumption 
of  its  validity.  Rhodes  v.  Quan,  86  Ohio  8t.  887; 
Jones  V.  Devoxe,  8  Ohio  St.  480. 

Oregon. 

'  Under  the  Oregon  Statute  maklnfr  a  tax  deed 
conclusive  evidence  of  regularity  save  as  to  certain 
specified  matters,  it  may  be  shown  that  the  sale 
was  made  after  tbe  warrant  had  expired.  Kelly  v« 
HernUl,  20  Fed.  Bep.  864:  Cooley,  Tazn.  628L 

PemtaylvankL 

The  deed  from  the  commisBionen  is  not  the  title; 
it  is  merely  evidence  of  title.  Kunes  v.  Mcdoskey, 
7  Gent.  Bep.  (lOl,  116  Pa.  401. 10  W.  N.  C.260. 

In  Pennsylvania  it  is  held  that  a  copy  of  a  treas- 
urer's deed^  from  the  regist'Ty  in  the  treasurer's 
office,  is  not  evidence,  ana  ct.  anot  be  made  to  take 
the  place  of  the  orlginaL  Townsen  t«  Wilson,  0 
Pa.  mi  Black,  Tax  TlUes,  250. 

South  OaroUna. 

In  South  Carolina  the  auditor^!  deed  for  delin- 
quent land  is  prima  facie  evidence  of  good  title 
under  the  statute,  but  there  is  no  such  provision 
relating  to  forfeited  lands;  in  such  case  the  State 
must  prove  its  title.  State  v.  Thommon,  18  S.  G. 
688:  Cooke  v.  Fennlngton,  16  8.  a  186;  2  Desty,  Taxn. 
06&  

In  Tennessee  Inquiry  into  irreir  iilarlttes  occurring 
before  Judirment  of  condemnation  and  order  or 
sale  is  precluded,  unless  ehown  to  have  been  pre- 
viously paid:  otherwise  as  to  subsequent  irregtuar- 
itles.  Douglass  v.  Mumford,  7  Baxt.  416;  Sampson 
V.  ICarr,  7  Baxt  486;  Tharp  v.  Hart,  2  Sneed,  670; 
Henderson  v.  Starltt,  4  Sneed,  472;  2  De8ty,Taxn.  065. 

2  Ji.  R.  A. 


Texas, 

A  tax  deed  ia  of  no  force  unless  aooompanled  by 
proof  of  a  valid  sale  by  virtue  of  whicn  the  deed 
was  executed.    Oalder  v.  Ramsey,  66  Tex.  218. 

Independent  of  constitutional  and  statutory  law, 
a  tax  deed  does  not  affect  the  title,  unless  the  au- 
thority of  the  maker  of  the  deed  is  shown  by  proof 
of  performance  of  all  precedent  requisites.  Mer»> 
ditn  ▼•  Coker,  66  Tex.  &. 

Weft  Virginia. 

Th*e  material  fact  stated  in  the  deed  that  the  land 
was  taxed  in  the  name  of  a  certain  named  party, 
while  j/rima  fade  true,  may  be  contradicted  by  the 
sheriff's  report  of  sales.  Dequasie  v.  Harris,  10  W. 
ya.815. 

Wtaeonsfn, 


A  tax  deed  issued  by  the  county  clerk  to 
county,  duly  witaeesed  and  acknowledged,  is  pre- 
sumptive  evidence  of  the  regularity  ot  all  the  pro- 
ceedings, from  tne  valuation  of  toe  land  by  th« 
assessor  up  to  and  including  tbe  execution  of  the 
deed,  ana  may  be  recorded  with  like  effect  as 
other  conveyances  of  land.  Bemis  v.  We^e,  07 
Wis.  487. 

It  is  prima  fade  evidence  of  title  although  it  fialls 
to  show  the  year  tbe  taxes  were  delinquent.  Mai^ 
shall  V.  Benson,  48  Wis.  558;  2  Desty,  Taxn.  062. 

It  is  conclusive  of  the  existence  of  the  contin- 
gency which  authorises  a  deputy  to  perform  the 
duties  of  the  clerk.  Huey  v.  Van  Wie,  28  Wis.  8Ufe 
2  Desty,  Taxn.  056. 

A  tax  deed  after  the  expiration  of  the  statutory 
period  of  limitation  is  conclusive  of  the  rcguiari^ 
of  the  prooeedinffs  upon  which  it  is  based  only  in 
cases  whet  e  the  lands  were  taxable  by  the  town  or 
other  taxing  district  whose  authorities  assumed  to 
levy  the  tux.  Smith  v.  Sherry,  64  Wis.  114;  Black. 
Tax  Tities,  257. 

Under  the  General  Laws  of  Wisconsin  of  1861,  a 
tax  deed  given  on  a  sale  for  taxes,  but  which  in- 
cluded an  illegal  charge  of  five  cents  fur  a  stamp, 
becomes  conclusive  evidence  of  title  alter  three 
years  from  recording  the  deed.  Geekie  v.  Klrby 
Carpenter  Co.  106  U.  8. 870  (27  L.  ed.  167). 
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E,  Portland,  18  Oreg.  271.  Both  cases  were  as- 
sessments foi  improving  streets,  and  the  statutes 
under  wbich  tbey  were  made  required  that  they 
should  be  entered  in  a  record,  called  the 
"Docket  of  City  Liens/'  in  the  name  of  the 
owner  of  the  property.  In  the  first  case  the 
name  of  the  father  of  the  owner  was  used,  and 
in  the  second  one  the  property  was  assessed  to 
the  estate  of  a  deceased  person.  The  court 
rheld  the  assessment  void,  because  they  were 
'  not  entered  in  the  docket  in  the  name  of  the 
true  owner. 

The  warrant  for  the  collection  of  a  delin- 
quent tax  requires  the  sheriff  to  make  the  tax 
out  of  the  personal  property  of  the  delinquent. 
Comp.  1867,  §^14. 

But  how  can  this  command  be  obeyed  unless 
the  assessment  is  made  to  the  owner  of  the 
property  ?  Bo  far,  the  tax  is  a  personal  charge, 
to  be  enforced  by  the  sale  of  the  owner's  goods 
and  chattels,  if  any  be  found.  If  the  real 
property  of  A  may  be  assessed  to  B,  then  the 
personal  property  of  B  may  be  taken  and  sold 
to  pay  the  tax  on  the  real  property  of  A;  which 
could  never  have  been  the  intention  of  the 
Legislature. 

Something  remains  to  be  said  concerning  the 
le^  effect  of  the  sheriff's  deed  to  the  plaintiff. 

By  the  law  in  force  when  this  sale  was  made 
■uch  deed  was  prima  fade  evidence  of  the  reg- 
ularity of  the  prior  proceedings,  which  pre- 
sumption could  not,  as  to  the  assessment,  be 
overcome  except  by  proof  that  the  same  was 
fraudulent.    Comp.  1874,  p.  767, 8  90. 

An  assessment  cannot  be  considered  fraudu- 
lent simpler  because,  so  far  as  appears,  the  as- 
sessor has  iguorantly  or  carelessly  assessed  the 
property  to  the  wrong  person  as  ownei.  Ma/rx 
V.  Hantfiam,  12  Sawy.  374. 

The  Legislature  may  make  a  tax  deed  con- 
clusive evidence  of  the  regularity  of  all  such 
prior  proceedings  as  are  mere  matters  of  ex- 
pediency— acts  which  might  have  been  dis- 
pensed with  in  the  first  place.  And  in  my  Judg- 
ment the  entry  of  property  on  the  assessment 
roll  in  or  to  the  name  of  the  owner  is  one 
of  them.  Marx  v.  Hanthorn,  13  Sawy.  874, 
875. 

It  follows  from  these  premises,  that  when 
the  State  sold  this  lot  to  the  plaintiff  it  con- 
tracted with  him  that  the  legal  effect  of  his 
deed  should  not  be  changed  or  overcome  by 
proof  that  the  property  was  assessed,  without 
iraud,  to  the  wrong  person  as  owner. 

1  he  Act  of  February  21,  1887  (Comp.  1887, 
§  2828),  makes  the  sheriff's  deed  prima  fade 
evidence  only  of  the  regularity  of  the  prior  pro- 


ceedings, and  therefore  it  may  be  overcome  by 
proof  to  the  contrary  in  any  respect — as  that 
the  property  was  assessed,  without  fraud,  in 
the  name  of  a  person  who  was  not  the  true 
owner.  In  this  respect  the  Act  of  1887,  if 
held  applicable  to  the  plaintiff's  deed,  would 
change  its  legal  effect  as  a  muniment  of  title, 
and  so  far  impair  the  obligation  of  the  contract 
with  him,  contrary  to  the  Constitution  of  the 
United  States.  Marx  v.  HantJiorn,  12  Sawy. 
876. 

Nor  is  it  material  that  the  deed  was  not  exe- 
cuted until  after  the  passage  of  the  Act  of  1887. 
The  contract  of  the  State  with  the  plaintiff 
arose  out  of  the  circumstances  of  the  sale  and 
the  law  then  in  force  and  applicable  to  the 
transaction. 

I  am  aware  that  the  majority  of  the  supreme 
court  of  the  State,  in  titrotU  v.  Waelier,  16 
Pac.  Bep.  928,  since  the  decision  of  this  court 
in  Mai^  v.  Hanthorn,  supra,  but  appnrently 
without  being  aware  of  it,  have  decided  this 
question  otherwise.  But  the  question  is  a  fed- 
eral one,  and  the  national  instead  of  the  local 
courts  give  the  law  on  the  subject.  I  admit 
that  there  is  no  question  but  that  the  Legisla- 
ture may  shift  the  burden  of  proof  between 
the  purchaser  and  the  delinquent  taxpayer. 
But  this  \b  not  that  case.  The  section  90,  supra. 
closed  the  door  against  all  further  proof  and 
said  in  effect  that  no  evidence  should  ever  be 
received  to  impair  the  legal  effect  or  operation 
of  the  deed  in  this  respect. 

A  deed  given  by  the  State  on  such  a  legisla- 
tive assurance  is  a  contract,  a  warranty  against 
the  existence  of  any  such  defect  in  the  prior 
proceedings,  which  the  State  cannot  vary  or 
impair. 

But  by  the  voluntary  stipulation  of  the  par- 
ties it  is  admitted  that  certain  facts  exist  which, 
in  the  judfirment  of  the  court,  show  that  the 
properly  was  not  assessed  to  the  true  owner, 
and  that  therefore  the  assessment  is  invalid. 
The  plaintiff  thereby  waived  the  conclusive 
effect  of  his  deed  in  this  respect  and  practically 
admitted  that  if,  upon  the  facts  stated,  the  de- 
fendant was  not,  in  the  Judgment  of  the  court, 
the  owner  of  the  property  within  the  purview 
of  the  tax  law,  the  assessment  was  invalid  and 
his  deed  void. 

A  finding  of  fact  will  be  filed,  to  the  effect 
that  the  tax  was  not  paid  by  the  defendant  and 
that  the  assessment  was  made  to  the  defendant 
as  owner,  when  R.  Glisan  was  the  true  owner, 
and  of  law  that  the  defendant  is  entitled  to  the 
possession  of  the  premises,  and  a  jtidgment  in 
oar  of  the  action,  and  for  costs. 


MARYLAND  COURT  OP  APPEALS. 


Elizabeth  ATTRILL,  Appt.,  , 

V, 

CoUis  P.  HUNTINGTON. 
l-...Md.....) 

1.  The  liability  imposed  on  the  oflflcers  of 

NOTiL— Penal  laws  cf  foreign  State  not  enforce4Ude, 

Tbeoourts  of  no  oountry  execute  the  pcnn!  luws 
Of  another.  The  Antelope,  23  U.  8.  10  Wheat.  00, 
123  <e  L.  ed.  208, 282). 

The  only  cases  in  which  the  Courts  of  the  United 

a  L.  R.  A. 


a  oorporatiOB  by  the  New  York  Act  of  187S, 
chap.  Oil,  I  21,  for  debts  of  the  corporation,  in- 
curred while  t'ley  were  ofQoers,  if  any  certificate, 
report  or  notice  by  them  shall  be  Lalse  in  any 
material  representation,  Is  in  the  nature  of  a  pen- 
alty, and  canuut  be  enforced  by  the  oourts  of  an- 
other Slate. 


Ftiites  have  entertained  suits  by  a  foreipm  State 
liuve  been  to  enforce  demands  of  a  strictly  civil 
nature.  Tiie  Sapphire,  78  U.  S.  11  Wall.  104  <20  L. 
ed.  127);  Klnjr  of^Bpaln  v.  Oliver,  2  Wash.  C.C.429. 
The  rule  that  the  courts  of  no  country  execute 


HABI1.A1ID  CoDBT  or  Appeau. 


S-AJodBiMttt  raadared  In  oa^  Bteto  for 

fbeiehtat  ftoorponitioD  asalnBt  oneol  Ita  ilrect- 
ore,  under  a  BUitiile  miililiiK  them  ladlTlduaU; 
Itebtefor  auob  debts  by  resKia  ol  making  a  false 
□ertiOoate,  cannot  be  eoforced  In  aootber  State : 
the  nature  of  tlie  origina]  claim,  being  for  a  pen- 
alty, la  not  ohBTsed  b;  lU  reducdoo  to  a  iaOg- 


3.  A  Judgment  afraitMt  »  dlreet<voI  aoor- 

poratlOQ  for  a  corporate  debt,  based  on  hti  liabil- 
ity Mdli«o(or  under  the  New  York  Act  oIlSTB,  by 
T«a«onof  baTlngmade  a  false  oartlBoale,  merseB 
a  elaimfor  the  ■ame  debtagalnsthlm  kaaaCook- 
bolder. 

4.  A  deftauM  oftbe  Stetnto  ofUmltetlona 

properly  arlaea  under  a  demurrer  wben  the  facts 
laeatloK  Uto  bar  are  ifaown  bj  the  oomplalDt. 

(SCOM  tmaMeSlumi,  33^  dUemLi 

(February  8,  USBJ 

APPEAL  by  defendant,  from  an  order  of  the 
Baltimore  Git;  Circuit  Court  oremiling  a 
demurrer  lo  a  bill  Bled  to  wt  aatde  certain  (rans- 
fera  of  stock.    Untried. 

The  facta  are  fully  stated  in  the  opinion. 

Argued  tiefore  Alvey,  C/i.  J.,  Miller,  Irrln^, 
Stone,  Yeliott,  Brvan  aod  McSberry,  JJ. 

Mettrt.  B.  TeMkU  WaJUaand  WUlUm 
A.  Ftahar,  for  appellant: 

Tlie  cause  of  action  was  for  a  penalty. 

MereAanti  Bank  t.  BtUi,  86  N.  Y.  413; 
WileK  T.  Buudam,  S4  N.  T.  176, 177;  Fm£m-  v. 
Baker,  88  N.  Y.  160;  8/oket  v.  BUdeaes,  96  N. 
Y.  838. 

The  New  York  Court  held  the  statute  to  be 
pena),  and  regarded  the  Judgment  in  contro- 
Tersy  to  be  the  enforcement  of  a  penalty.  It 
is  so  regaided  by  the  Harvland  Court. 

Firtt  JUat.  B<mk  v.  Price,  88  Hd.  49S,  488, 

The  31  St  section  of  the  New  York  Act  being 
•if  0  penal  nature,  it  had  no  operation  In  Mary- 
land, and  "could  not  be  lakeo  notice  of  by 
ber  courts.    Ihid, 

It  was  simply  nonexistent  here,  and  could 

S resent  no  obstacle  to  any  aastgnment  which 
Ir.  Attiill  misbt  think  proper  to  make. 
Story,  Confl.  L.  gg  7, 93,  note  a;  Whart,  Oonl 
L.  gg  4,  888;  Cook,  Block  &  Biockh.  %  218. 
notM  1,  9,  8;  math  t.  Omn,  IW  D.  0.  870  (37 


li.  ed.  968,  969);  SeotiUe  V.  CanjfM,  14  Johnfc 
340;  Folliott  t.  Ogden.  1  H.  Bi.  185:  Ogden  r. 
FollioU.  8  T.  R.  788;  King  of  Two  8ieau» 
V.  Wi/latc,  1  Sim.  N.  B.  880,881;  Brighamw. 
Claflin,  81  Wis.  607. 

The  acts  denouuced  by  the  21at  section  an 
criininal  and  the  penalty  is  a  punishment. 

Skaier  i£  H.  tiaarry  Oo.  v.  Bli$',  84  Barb. 
809;  MitfkeU  v.  Hotehkiu.  48  Conn.  18.  19.  aO; 
Tbomp.  Liability  of  Officers,  pp.  417.  427,  481- 
433;  U.  8.  V.  Lathrop.  17  Johns.  8,  9;  Stoiy, 
Confl.  L.  ^g  630.  S31, 635  a. 

Whenever  Justice  rcquirea  it,  a  Judgment 
will  be  treated  as  only  ibe  former  cause  of  ac- 
tion in  a  new  form, 

Fteem.  Judgm.  g  244;  Omm  t.  Btneie,  S 
Md.  467. 

Courts  will  nut  enforce  foreign  Jndgpmeots 
tendered  upon  a  cause  of  action  of  a  penal 

Story,  Confl.  L.  p  630i  Hggott,  Foreign 
Judgm.  p.  309;  Bar,  Intemat.  L.  S74,  575; 
Westlake.  Inlernat.  L.  %  498;  3  Eatnea,  Eq. 
836,  866;  Witeoruin  v.  Pelican  Ins.  Co.  137  U. 
S.  389-391  (83  L.  ed.  339). 

Matn.  John  K.  Cowen  and  E.  J.  O. 
Croaa  for  appellee. 

Biraa,   J.,   dellTered  the    opinion  of  the 

Colilg  P.  Huntingtoa  flled  a  bill  In  equity  to 
set  aside  certain  transfeni  of  slock  made  by 
Henry  Y.  Atlrill.  They  were  made  lo  him- 
self as  trustee  for  hU  wife  and  daughters.  The 
present  appeal  involves  the  stock  IraQsferred 
for  the  benefit  of  Elizabeth  Attrill,  the  appel- 
lant, who  is  one  of  his  daughters. 

It  Is  alleged  in  the  bill  of  complaint  (bat  At- 
trill made  these  transfers  of  slock  without  ralua- 
bieconsideraiion.  andwithlDteDttodetBT.bin- 
der  and  defraud  hisctediiors,  and  especiallv  the 
complainant,  who  is  alleged  to  be  a  creciior. 
The  bill  is  filed  by  the  complainant  In  bis  own 
behalf  to  procure  the  payment  of  bin  own  debt 
No  other  crediioT  has  been  made  a  party  totba 
suit,  and  no  claims  araiost  this  stock  are  pre 
Rented  tor  adjudication  except  those  asserted 
by  the  complainant  In  his  own  Interest. 

The  bill  sbowsthat  Ibe  complainant  in  June. 
1886,  recovered  aeainst  Altrlll  and  one  SouUer 
a  Judgment  for  nearly  $109,000  In  the  Bupreme 


uutlons  and   aentenoM 

-ut  to  all  suits  IntSTOr  of  the  State  for 

Tof  pemmlaiy  penalties  forany  vlola- 
■tuiea  for  the  proteetlou  of  Its  revenue,  or 
Dloipal  laws,  and  to  all  iudgmmta  tor  such 

WliarLG>ntl.L.tBn:Weetlake,  Inter. 

naLL.Iat  eft.  I  8§B;  FlsKOtt,  Porelfii  Judin.  aA, 

ThaaMiUeatlonof  tbe  mle  to  the  oonrti  of  the 
several  Btataa  and  of  tbe  United  Stales  Is  not  at- 
(eoled  by  tbe  pmvWons  <a  the  OonsUtnUon  and  ot 
Am  Aot  of  OooBreas,  by  wblob  tbe  Judgments  of  the 
oonrts  of  any  State  are  lo  have  snoh  faith  and 
credit  gdven  to  Ihem  In  every  court  within  the  Unit- 
ed Statrg  aa  Vbsy  have  by  law  or  uaa£«  In  the 
State  Id  wblob  ther  were  rendired.  Const  art.  t, 
II;  Act  Hay  as,  inn,  cbap.  11,1  Stat,  at  Um;  Bev. 
Stat.  I  DOS. 

ftare<0n  ^idipaeRlii;  /otm  and  tSttt  of. 

Ja^mncDlstooovered  in  one  State  ot  theUntoo, 
wben  proved  In  tba oourta of  snotberguvimnient. 
whether  state  or  national,  within  the  United  Slates, 
dltter  from  Judgments  reoovered  In  a  foreign  coun- 
trv  In  no  other  ropect  tbaa  In  not  being'  re-eiam- 
inttaelrmerHStOr  Impcaohable  tor  fraud  lo 


168ft. 


ATTBJLL  Y.  HtSTINGTOll. 


781 


Court  of  New  Yoik  for  the  County  of  Kings. 
And  It  is  alleged  that  the  cause  of  action  on 
which  the  judement  was  rendered  arose  in 
June,  1880,  ana  was  in  this  wise:  that  a  certain 
corporation  had  been  formed  under  the  laws 
of  New  York,  entitled  ''The  Rockawav  Beach 
Improvement  Company,  Limited,"  of  which 
the  said  Attrill  was  ah  incorporator  and  direct- 
or; that  the  complainant  loaned  the  said  cor- 
poration $100,000  to  be  repaid  on  demand;  that 
only  $932  of  this  sum  has  been  repaid;  that  the 
amount  of  the  capital  stock  of  the  corporation 
was  $700,000;  that  Attrill,  as  director  of  the 
corporation,  signed  and  verified  by  hia  oath  a 
certain  certificate  under  the  Statutes  of  New 
York,  stating  that  the  full  amount  of  the  cap- 
ital stock  of  the  corporation,  to  wit:  the  sum 
of  $700,000,  had  been  paid  in;  that  said  Attrill 
when  he  signed  and  swore  to  said  certificate 
knew  that  it  was  false;  and  thai  the  law  of 
New  York  made  Attrill  liable  to  pay  the  debts 
of  the  corporation  by  reason  of  his  making  un- 
der oath  said  f<dse  certificate. 

An  exemplification  of  the  Judgment  was  filed 
with  the  bill  of  complaint.  It  showed  that 
judgment  was  demanded  and  obtained  against 
Attrill  and  Soutter  on  the  ground  that  they  had 
made  the  false  certificate  under  oath.  We 
were  informed  at  the  argument  that,  by  agree- 
ment of  (Counsel,  the  New  York  Statute  was  to 
be  considered  as  set  forth  in  the  bill.  A  de- 
murrer was  filed  by  the  defendant,  which  was 
overruled  by  the  court  below. 

The  2l8t  sectton  of  the  statute  is  in  these 
words:  "If  anv  certificate  or  report  nuuie,  or 
public  notice  given,  bv  theofiScers  of  any  such 
corporation,  wall  be  uilse  in  any  matenal  rep- 
resentation^ all  the  officers  who  shall  have 
signed  the  same  shall  be  Jointly  and  severally 
liable  for  all  the  debts  of  the  corporation  con- 
tracted while  they  are  officers  thereof."  Act 
1876.  chap.  «11,  N.  Y. 

For  doing  any  of  these  forbidden  acts  the  of- 
ficers of  a  corporation  are  made  liable  for  its 
debts.  No  inquiry  is  to  be  made  whether  the 
creditoThasbeendeceived,  and  induced  bydecep- 
tion  tolend  his  monejor  togi  ve  credit,  or  whether 
he  has  incurred  loss  to  anyeztent  by  the  inability 
of  the  corporation  to  pay;  nor  is  the  recoverv 
limited  to  the  amount  of  the  loss  sustainea. 
All  that  is  neoessa/y  to  show  is  that  the  act  has 
been  committed,  and  thereupon  any  creditor  is 
entitled  to  recover  the  fuU  amount  of  his  debt 

In  an  action  for  an  injury  to  the  person  or 
property  of  an  individual,  it  must  be  first 
shown  that  his  riehts  have  been  invaded,  and 
then  the  extent  oi  the  damage  must  be  shown. 
It  is  true  that  in  some  cases  the  law  allows  a 
recovery  far  beyond  the  amount  of  actual  dam- 
age, as  where  the  injury  was  inflicted  from 
fraudulent  or  malicious  motives;  but  in  these 
cases  the  recovery  is  founded  on  the  injury  to 
rights  of  person  or  property,  and  the  circum- 
stances which  justify  an  exceptional  measure 
of  damages  must  be  proved  in  evidence.  There 
Is  a  Yerj  marked  and  obvious  difference  be- 
tween these  cases  and  a  case  where  a  statute 
enacts  that  because  of  the  commission  of  a  cer- 
tain act»  without  reference  to  any  other  cir- 
cumstance, a  party  shall  incur  a  liability.  Be- 
cause thoa  hast  done  this  thing,  thou  shalt  pay 
the  debts  of  another. 

It  is  extremely  difficult  to  conceive  that  the 
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statute  was  not  intended  to  provide  a  punish- 
ment for  the  obnoxious  acts.  The  pavinent  of 
a  sum  of  money  whi(th  a  party  would  not  oth* 
crwise  be  obliged  to  pay  is  no  less  a  punish- 
ment because  it  is  inflicted  through  the  medium 
of  a  civil  suit  instead  of  criminal  prosecution. 
And  such  has  been  the  uniform  opinion  of  the 
courts  of  the  State  where  this  statute  was  en- 
acted 

In  MerehanU  Bank  v.  Bliss,  85  N.  Y.  412, 
an  action  was  brought  againsit  the  defendants, 
as  trustees  of  a  corporation  created  under  the 
General  Act  of  184b,  to  recover  a  debt  due  to 
the  plaintiffs  from  the  corporation;  and  the 
question  was  whether  the  action  was  barred  by 
limitations.  The  Code  prescribed  six  years  as 
the  period  of  limitations  where  the  action  was 
upon  a  liability  created  ov  statute  other  than  a 
penalty  or  forfeiture,  and  three  years  for  *'an 
action  upon  a  statute  for  a  penalty  or  Torfeiturc 
where  action  is  given  to  the  party  aggrieved." 

The  defendants  were  alleged  to  be  hable  un- 
der the  12th  and  Ibth  sections  of  the  Act.  The 
12th  section  required  every  corporation  organ- 
ized under  the  Act  to  make  a  report  annually 
within  twenty  days  from  tbe  first  of  January, 
stating  the  amount  of  capital  and  the  propor- 
tion actually  paid  in,  snd  the  amount  of  exist- 
ing debts;  and  provided  that  "If  any  of  said 
companies  shall  fail  so  to  do,  all  the  trustees  of 
the  company  shall  be  jointly  and  severally 
liable  for  an  the  debts  of  the  company  then 
existing,  and  for  all  that  shall  be  contracted 
before  such  report  shall  be  made."  The  18th 
section  enacted  that  "If  the  trustees  of  any  such 
company  shall  declare  and  pay  any  dividend, 
the  payment  of  which  would  render  it  insolvent, 
or  which  would  diminish  the  amount  of  its  cap- 
ital stock,  they  sUall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  ex- 
isting, and  for  all  that  shall  thereafter  be  con- 
tracted while  they  shall  respectively  continue 
in  office."  We  will  quote  somewhat  freely 
from  the  opinion  of  the  court: 

"Under  these  sections  the  trustees  are  de- 
clared to  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  in  case  of  a  violation 
of  their  provisions.  The  liability,  it  must  be 
observed,  is  not  limited  to  the  injury  w  dam- 
ace  sustained  by  the  creditors  in  consequence 
of  the  violation;  but  upon  failure  to  me  the 
report,  or  upon  making  a  prohibited  dividend^ 
however  small  or  trifling  tne  amount,  the  trus> 
tees  are  subjected  to  the  payment  of  the  whole 
amount  of  the  debts  of  the  company  then  ex* 
isting,  and  for  all  that  shall  be  contracted,  in 
the  one  case  before  the  report  shall  be  made, 
and  in  the  other  while  they  shall  respectively 
continue  in  office.  These  provisions  appear  to 
be  severely  punitive,  inflicted  on  grounds  of 
public  policy,  for  ^e  protection  <3  creditora 
and  the  prevention  of  frauds  upon  the  public 
in  respect  to  the  flnancial  condition  of  such 
corporations.  It  is  clear  that  the  liability  of 
the  trustees  is  not  imposed  as  an  indemnity, 
because  it  has  no  relation  to  the  actual  loss  or 
injury  sustained  by  the  party  in  whose  favor 
the  action  is  given.  The  action  depends  wholly 
upon  the  statute.  There  never  was  any  such 
remedy,  or  cause  of  action,  in  whole  or  in  part, 
at  common  law.  If  any  action  could  have 
been  maintained  at  common  law  for  either  of 
the  causes  mentioned  in  sections  12  and  18  of 
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IheQeneral  Actfai  relation  to  manufactuTine 
oorporuuons,  it  could  extend  only  to  the  actual 
damages  or  injurj^  sustained.  But  those  ele- 
ments have  nothing  to  do  with  the  actions 
given  by  these  sections.  Nor,  indeed,  is  it  nec- 
essai^  that  tlie  creditor  should  have  sustained 
any  injury  or  dama^  by  reason  of  a  violation 
of  these  s^rctions.  It  is  sufficient  that  the  party 
prosecuting  the  action  should  be  a  creditor 
when  the  violation  of  the  law  takes  place.  The 
right  of  action  is  given  to  the  creditors,  and 
they  must  be  held  to  be  the  parties  aggrieved. 

'*For  these  reasons  I  am  satisfied  that  the  sec- 
tions 12  and  18  impose  a  penalty,  or  a  disability 
in  that  nature,  to  which  the  shorter  limitation 
of  three  years  applies." 

In  Stokes  v.  BUckney,  96  N.  Y.  828,  this  de- 
cision was  fully  approved.  Referring  to  what 
was  said  in  reference  to  the  12th  section,  the 
court  said:  "Since  that  decision,  the  subject  of 
actions  under  that  section  of  the  statute  has 
f  requenti  V  been  under  the  consideration  of  this 
court,  with  the  uniform  conclusion  that  the 
actions  therein  provided  for  are  penal  in  their 
character,  and  are  not  in  any  respect  based  up- 
on the  theory  of  affording  compensation  to  the 
injured  party  for  damases  sustained  by  reason 
of  the  omission  complained  of."  And  they 
quote  a  number  of  decisions  of  their  own  court. 

In  this  8taie,  in  construing  a  sinular  provis- 
ion in  a  statute,  it  was  held  "that  the  liability 
of  the  director  wrs  not  one  arising  upon  con- 
tract, but  one  imposed  upon  him  by  the  statute 
as  a  wronir  doer,  and  therefore  in  the  nature  of 
a  penalty.^  JfirH  Nat  Bank  v.  Price,  88  Hd. 
4fli5 

Section  10  of  the  New  York  Act  of  1848 
makes  the  stockholders  of  every  company  in- 
corporated under  its  provisions  individually 
liable  to  the  creditors  of  the  company  in  a  sum 
equal  to  the  amount  of  their  stock,  until  the 
whole  of  the  capital  stock  is  paid  in  and  a  cer- 
tificate thereof  is  made  and  recorded.  A  dis- 
tinction is  well  established  by  the  decisions  be- 
tween this  liability  and  that  impmed  by  the 
12th  section  of  the  Act.  In  the  former  case 
the  statute  withdraws  from  the  stockholders 
the  protection  of  the  corporate  character,  and 
leaves  them  liable  as  copartners  to  the  amount 
of  their  stock.  In  the  latter  case  the  liability 
is  created  by  statute,  and  is  in  the  nature  of  a 
penalty  imposed  for  neglect  of  duty.  Wiles  v. 
Supdam,  64  N.  Y.  176. 

The  distinction  is  mentioned  in  the Plpmoftth 
Bank  Case,  88  Md.  492,  and  many  cases  are 
there  cited  which  maintain  it.    It  is  also  ap- 

g roved  by  the  Supreme  Court  of  the  United 
tales  in  FlaMh  v.  Conn,  109  U.  8.  876  [27  L. 
ed.  968],  and  Chase  v.  CvrU's,  118  U.  8.  452  [28 
L.  ed.  108H],  and  in  Norris  v.  WrentdhaU,  84 
31  d.  402,  but  in  the  last  case  all  the  reasoning 
and  illustrations  of  the  Nev>  York  Cases  are  not 
adopted. 

We  think  that  we  must  hold  that  the  liabil- 
ity imposed  by  the  2l6t  section  of  the  New 
York  Act  of  1875  is  a  penalty.  If  this  be  so, 
it  cannot  be  enforced  in  this  state.  Upon  this 
point  the  authoriiies  nirree  with  grent  harmony. 
In  the  case  of  the  Plymouth  Bank  this  coui-t 
said:  "It  is  well  settled  that  no  State  will  en- 
force penallies  im{)oscd  by  tlie  laws  of  other 
States;  such  laws  are  universallv  considered  as 
having  no  extraterritorial  operuiiou." 
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The  same  doctrine  has  recently  beeo 
dared  by  the  Supreme  Court  of  the  United 
States.  FUUh  v.  Qmn,  109  U.  8.  876  [27  I*. 
ed.  9681;  Wisconsin  Y.FUican  Ins.  Co.  m  U. 
S.  290  [82  L.  ed.  239]. 

We  must,  however,  notice  the  fact  that  a 
judgment  has  been  obtained  for  this  penalty. 
A  judgment  merges  the  original  cause  of  ac- 
tion, so  that  a  suit  cannot  be  again  maintained 
upon  it;  it  is  also  conclusive  evidence  of  its 
existence  in  the  form,  and  under  the  drcum- 
stances  stated  in  the  pleadings.  In  the  classi- 
fication of  legal  subjects  it  is  called  a  debt  of 
record,  because  of  the  obligation  to  pav  it, 
which  is  imposed  on  the  party  against  whom 
it  is  rendered.  But  the  nature  of  a  transaction 
is  not  changed  by  the  reduction  of  it  to  a  judg- 
ment If  we  could  su ppose  that  a  judgment  was 
obtained  on  a  contract  to  commit  murder,  would 
anyone  maintain  that  the  judgment  had  removed 
the  turpitude  of  the  contract?  Or  that  the  law 
would  mitigate  its  condemnation  of  a  grievous 
crime  because  of  a  chance  in  the  form  with 
which  it  was  clothed f  It  ia  unnecessary  to 
pursue  this  subject,  beatuse  the  Supreme  Cioort 
of  the  United  States  has  recently  decided  the 
question  here  presented. 

In  WiKonsin  y.  Pelican  Insuranes  Company^ 
127  U.  8.  292,  298  [82  L.  ed.  288],  a  suit  was 
brouffht  on  a  judgment  for  a  penalty,  and  it 
was  decided  that  the  judjgment,  in  its  eaaentlal 
nature  and  real  foundation,  was  the  same  aa 
the  original  cause  of  uctioD*  and  that  a  tmSX 
could  not  be  maintained  apoD  it  beyond  the 
limits  of  the  State  in  which  it  was  rendered. 

It  is  alleged  in  the  bill  of  complaint  that  the 
above  mentioned  corporation  was  dissolved  in 
March,  1882,  by  a  judgment  of  a  court  in  New 
York;  that  at  the  time  of  its  dissolution  it 
''was  indebted  to  the  plaiDtiff  and  to  other 
creditors  to  an  amount  far  in  excess  of  its  as- 
sets; that  by  the  law  of  the  State  of  New  York, 
all  the  stockhoiderBof  the  company  were  liable 
to  pay  all  the  debts,  each  to  the  amount  of  the 
stock  held  by  him;  and  the  defendant  Henry 
Y.  Attrill  was  liable  at  said  date,  and  on  the 
14th  day  of  April,  1882.  as  such  stockholder 
and  to  the  amount  of  $840,000,  the  amount  of 
stock  held  by  him,  and  was  on  both  said  dates 
also  severally  and  directly  liable  as  a  director* 
having  signed  the  false  report  above  mentioned, 
for  all  the  debts  of  said  company,  contracted 
between  the  26th  day  of  February,  1880,  and 
the  29th  day  of  Januanr,  1881,  which  debts 
aggregate  to  more  than  the  whole  value  of  the 
property  owned  hy  Aitrill.** 

This  liability  is  asserted  to  ezist  independ- 
ently  of  the  jud^ent.  It  cannot  be  main- 
tained on  the  New  York  Statute  already 
mentioned,  beosuse  by  the  25th  section,  a  stock- 
holder is  not  personally  liable  for  a  debt  of  the 
corporation,  except  in  cases  where  an  action  to 
recover  it  has  been  brought  aminst  the  cor- 
poration within  two  years  after  it  became  due; 
and  here  no  such  action  has  been  brought 
The  judgment  against  Attrill  for  having  made 
the  false  report  certainly  merges  all  right  of 
action  against  him  on  this  account  But  let 
us  SBSUTne  that  Attrill  was  liable  at  the  times 
mentioned  in  this  clause  of  the  bill  of  roin- 
plaint  and  on  the  grounds  therein  Ktated.  This 
liability  is  barred  by  the  Maryland  Statute  of 
Limitations;  and  tlus  defense  properly  arises 
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under  tbe  demurrer  filed  in  tbis  case.  Bdt  y. 
BcwU,  66  Md.  855,  8  Cent.  Rep.  727. 

Upon  the  whole,  it  appters  to  us  that  the 
complainant  has  no  cause  of  action  which  he 
can  maintain  in  this  State. 

Ordsr'retersed  and  hiU  dismisted, 

Stoaet  «/l  (with  whom  concurs  MeSherry, 
«/.,),  dissenting: 

It  is  with  some  diffidence  that  I  venture  to 
differ  in  this  case  from  the  majority  of  the  court. 
I  look  upon  the  principal  point  as  a  federal  ques- 
tion, and  am  goyernea  in  my  yiews  more  by  my 
underBtandine  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  than  by  the  decisions 
of  the  state  courts. 

The  Act  of  Congress  made  in  pursuance  of 
the  Constitution  provides  that  the  hidgments 
rendered  by  the  state  courts  **  shall  baye  such 
faith  and  credit  given  to  tbero  in  eveiy  court 
withfad  the  United  States  as  they  have  dv  law 
or  usage  in  the  courts  of  the  State  from  whence 
Mid  records  are  or  shall  be  taken." 

Notwithstanding  the  comprehensive  lan- 
guage here  used,  several  limitations  have  been 
maae  by  the  decisions  of  the  supreme  court  to 
the  effect  of  such  judgments. 

The  only  one  necessary  to  mention,  and 
which  affects  this  case,  is  that  stated  by  Jtidge 
Marshall  in  the  case  of  The  Antelope,  that  "The 
courts  of  no  country  execute  the  penal  laws  of 
another." 

I  concede  to  the  fullest  extent  that  rule;  but 
the  quesUoD  remains^  Wliat  are  the  penal  laws 
of  a  State,  and  dqes  this  case  come  properly 
withhi  that  rule? 

In  the  case  of  Tl^ieconiin  ▼.  JMiean  Tfieur- 
anee  Company,  127  U.  S.  265  [82  L.  ed.  289], 
the  State  of  Wisconsin  instituted  a  suit  in  the 
Supreme  Court  of-  the  United  States  upon  a 
Jud^ent  recovered  in  one  of  her  own  courts 
against  the  Pelican  Insurance  Company,  a 
Louisiana  corporation,,  for  penalties  imposed 
by  a  Wisconsin  Statute  for  not  making  the  re- 
turns to  the  insurance  commissioner  as  required 
5  J  law.  By  the  Wisconsin  Statute  every  for- 
gn  insurance  company  doin^  business  in  that 
State  was  required  to  deposit  in  January  of 
each  year  in  the  office  of  the  insurance  com- 
missioner a  statement  of  the  busicess  of  the 
corporation,  and  in  default  thereof  it  dionld 
forfeit  $500  a  month,  for  every  month  it  should 
continue  to  do  business  after  such  default;  and 
it  was  made  the  duty  of  the  insurance  commis- 
sloner  to  institute  suit  for  such  forfeifnre  in  the 
name  of  the  State,  and  one  half  of  the  sum  re- 
covered by  such  suit  was  to  be  paid  into  the 
state  treasury,  and  the  other  half  to  the  insur- 
ance commissioner  to  pay  the  costs. 

Under  this  Act  a  Judgment  was  recovered  by 
the  State  of  Wisconsin  against  the  Pelican  In- 
surance Company,  which  the  State  attempted 
to  enforce  in  the  supreme  court  by  action 
brought  there. 

This  the  supreme  court  decided  could  not  be 
done,  and  says,  in  the  deciMon: 

"  The  Statute  of  Wisconsin  under  which  the 
State  recovered  in  one  of  her  own  courts  the 
Judgment  now  here  sued  on  was  in  the  strictest 
sense  a  penal  statute  imposing  a  penalty  upon 
any  insurance  company  of  another  State,  doing 
businesti  in  the  State  of  Wisconsin,  without 
having  deposited  with  the  proper  officer  of  the 
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State  a  full  statement  of  itn  property  and  busi- 
ness during  the  previous  year." 

"The  cause  of  action  was  not  any  private 
injury,  but  solely  the  offense  committed  against 
the  State  by  violating  her  law.  The  prosecu- 
tion was  in  the  name  of  the  State,  and  the 
whole  penalty  when  recovered  would  accrue  to 
the  State,  and  to  be  paid,  one  half  into  her 
treasury,  and  the  other  half  to  her  insurance 
commissioner,  who  pays  all  expenses  of  prose- 
cuting for  and  colleciing  such  forfeiture."  "It 
is  immaterial  whether  by  the  law  of  Wiscon- 
sin the  prosecution  must  be  by  indictment  or 
by  action."  "  In  whatever  lorm  the  Slate 
punues  her  right  to  punish  the  offense  against 
her  sovereignty,  every  step  of  the  proofing 
tends  to  one  end:  the  compelling  the  offender 
to  pay  a  pecuniary  fine  by  way  of  punishment 
for  the  offense." 

The  court  in  the  same  case  also  says:  "  The 
rule  that  the  courts  of  no  country  execute  the 
penal  laws  of  another  applies,  not  only  to  pros> 
ecutionsand  sentences  for  crimes  and  misde- 
meannre,  but  to  all  suits  in  favor  of  the  State 
for  the  recovery  of  pecuniary  penalties  for  any 
violation  of  statutes  for  the  protection  of  its 
revenue  or  other  municipal  laws,  and  to  aD 
Judgments  for  such  penalties." 

It  will  be  readily  seen  from  these  extracts 
that  the  supreme  court  in  this  opinion,  so  much 
relied  on,  does  not  extend  the  rule  (that  no 
countnr  will  execute  the  penal  laws  of  another) 
beyona  suits  brought  in  the  name  of  the  State 
for  the  recovery  oi  penalties  for  an  infraction 
of  its  revenue  or  municipal  laws,  and  was 
careful  to  state  in  the  paragraph  Just  quoted 
that  the  cause  of  action  was  not  any  private 
injury  but  solely  (he  offense  committed  against 
the  State. 

I  think  the  cause  of  this  careful  definition  of 
what  actions  come  within  the  rule  can  easily 
be  found  in  the  previous  decisions  of  the  same 
court. 

By  a  statute  of  Connectictit  it  was  provided 
that  the  president  and  secretary  of  each  cor- 
poration organized  under  their  law  should  an- 
nually, in  January  and  July,  make  a  statement 
of  its  affaire  and  deposit  it  with  the  to^n  clerk; 
and  if  that  duty  was  intentionally  neglected,  or 
refused  to  be  performed,  the  officer  so  neglect- 
ing should  he  liable  for  all  debts  of  the  corpo- 
ration contracted  during  the  period  of  such 
neglect  A  creiiitor  of  the  corporation  sued 
the  president  under  this  Act  for  a  debt  due  to 
him  by  the  corporation,  in  the  Circuit  (^ourt 
of  the  United  States,  and  the  case,  Froridenee 
Steam  Engine  Company  v.  Hubbard,  101  U.  S. 
188  r^  L.  ed.  786],  went  eventually  to  the 
Supreme  Court  of  the  United  States.  .  In  de- 
ciding the  case  the  supreme  court  said  that  the 
statute  was  penal  and  must  be  strictly  con- 
strued, but  affirmed  the  iudgmentof  the  circuit 
court  upon  the  ground  of  insufficient  proof 
against  the  president 

So  in  OhoAe  v.  Curtte,  118  U.  S.  452  m  L. 
ed.  10381,  the  action  was  brought  in  the  Circuit 
Court  of  the  United  States  upon  a  Judsrment 
recovered  by  the  creditor  of  a  corporation 
a?ainstthe  tnistees  of  a  corporation,  and  ihc 
facts  are  somewhat  similar  to  those  in  the 
Connecticut  Com,  By  a  statute  of  New  York 
the  trustees  of  certam  cori>»rations  were  re- 
quired to  file  reports  of  the  condition  cf  such 
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•corporations,  and  upon  failure  to  do  bo  the 
trustees  were  made  liable  for  the  debts  of  the 
<x>rporation.  Suit  was  brought  against  trustees 
and  Judgment  was  recovered.  Action  was 
brought  on  that  Judgment  and  the  cose  went  to 
the  supreme  court. 

That  court  decided  that  the  action  was  penal 
and  must  be  construed  litrictly,  and  decided 
that  the  J ud foment  itself  was  not  in  that  case 
sufUcient  evidence  of  the  debt;  and  the  judg- 
ment was  ffiven  for  defendants. 

One  purpose  for  which  I  have  cited  these 
•cases  is  to  show  the  different  meaning  that  the 
supreme  court  has  given  to  the  word  penal. 
In  the  two  last  cited  cases  the  supreme  court 
declared  in  unmisiai^able  terms  that  the  statutes 
under  which  the  cases  were  brought  were 
penal  statutes,  and  must  be  construed  strictly, 
And  yet  they  entertained  jurisdiction  and  decid- 
ed the  cases  upon  their  merits. 

In  the  case  just  cited  (127  U.  S.)  the  court 
said  that  the  statute  was  penal  and  refused  to 
entertain  jurisdiction.  That  court  evidently 
used  the  term  penal  in  two  different  senses. 
The  term  penal  seems  to  be  applied  rather  in- 
discriminately to  both  criminal  and  civil  laws; 
but  I  think  that  the  court  has  given  us  a  rule 
by  which  we  can  determine  what  cases  come 
within  the  rule  that  no  country  will  execute 
the  penal  laws  of  another.  It  says  in  the  quota- 
tion from  127  U.  S.,  heretofore  given,  that  the 
rule  covers  crimes  and  misdemeanors  and  ac- 
tions brought  by  the  Btate  for  an  infraction  of 
Its  laws.  But  where  the  state  law  gives  an  in- 
dividual the  right  to  recover  damages  or  claims 
for  the  nonob^rvance  by  other  individuals  or 
•corporations  of  its  laws,  such  infractions  do  not 
•come  within  the  rule.  * 

But  it  is  argued  that  the  case  of  First  Nat 
Bank  v.  Price,  88  Md.  487,  is  decisive  of  this; 
«nd  altliough  this  suit  is  upon  a  judgment 
and  Prions  Cam  was  not,  the  essential  nature 
of  a  case  is  not  changed  by  a  judgment.  I 
think  the  determination  in  Price^s  Case  was 
•correct,  although  I  think  the  reasons  assigned 
are  not  in  accord  with  the  decisions  of  the  su- 
preme court    I  think  the  decision  hi  Priced* 


Coie  was  correct,  Ijccaure  no  State  is  bound  hy 
the  rules  of  comity  or  convenience  to  try  caaes 
ex  delicto  arising  tinder  purely  local  statutes  of 
another  State,  and  unknown  to  the  commoa 
law;  and  that  was  Prices  Com, 

I  think  the  Supreme  Court,  in  127X1. 8..  meant 
to  confine  the  operation  of  the  rule  that  no 
country  will  execute  the  penal  laws  of  another, 
to  such  laws  as  are  properly  classed  as  crimi- 
nal. It  is  not  very  easy  to  give  any  brief  dcO- 
nition  of  a  criminal  law;  it  mav  perhaps  be 
enough  to  say  that  in  general  all  breaches  of 
duty  that  confer  no  rignts  upon  an  individual 
or  person  and  which  the  State  alone  can  take 
cognizance  of,  are  in  their  nature  criminal,  and 
that  all  such  come  within  the  rule.  But  laws 
which,  while  imposing  a  duty,  at  the  same  time 
confer  a  right  upon  the  citizens,  to  claim  dam- 
ages for  its  nonperformance,  are  not  criminal. 
If  aU  the  laws  of  the  latter  description  are  held 
penal,  in  the  sense  of  criminal,  that  clause  in 
the  Constitution  which  relates  to  records 
and  judgments  is  of  comparatively  little 
value. 

There  is  a  large  and  constantly  increasing 
number  of  cases  that  may  in  one  sense  be 
I  termed  penal,  but  can  in  no  sense  be  classed  as 
criminal.  Examples  of  these  may  be  found  in 
suits  for  damai^es  for  negligence  in  causing 
death,  for  double  damages  for  the  injury  to 
stock,  where  railroads  have  neglected  the  state 
laws  for  fencing  in  their  tracts,  and  the  liabil- 
ity of  officers  of  corporations  for  the  debts  of 
the  company  by  reason  of  their  n^lect  of  a 
plain  duty  imposed  by  statute. 

I  cannot  think  that  judgments  on  such  claims 
are  not  within  the  prolecuon  given  by  the  Ood- 
stitution  of  the  United  States. 

I  therefore  tliink  the  on!er  in  this  case  should 
be  affirmed.  I  have  merely  ventured  to  state 
my  conclusions  without  any^  attempt  even  at  an 
elaborate  argument  or  citation  of  authorities. 
These  views  have  been,  I  think,  sustained  by 
several  of  the  state  courts,  but  I  have  onljr 
thought  it  necessary  to  refer  to  the  dedslona 
of  the  supreme  court,  as  I  think  the  question  a 
federal  one. 
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Haxy  BEJNTZ,  Bm]^.. 

ICORTB-nrBSTEBK  AID  ASSOCIATION, 

Appt. 

i Minn.....) 

^.  When  a  mutual  benefit  lUb  insoranee 
aaaodation  Inoorporated  under  the  laws  of 
this  State,  and  dependent  upon  seourlnff  such 
amounts  as  nuy  be  required  to  meet  and  liquidate 
death  claims  through  asseesments  upon  Its  mem- 
bers, refuses  to  make  an  assessment  In  a  proper 
case,  the.  remedy  is  by  an  action  for  a  breach  of 
contract. 

^.  Measure  of  damages.  Unless  the  defend- 
ant association  alleges  m  Its  answer  and,  on  trial, 

*Head  notes  by  Ck>i«Liirs,  J, 


Note.— See  Jackson  v  N.  W.  Mut.  Relief  Af«o. 

rmt.  786:  Biirdon  v.Mflas.  Safety  Fund  Asso.  (Mass.) 
L.  K.  A.  146  and  note. 
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establlsheB  that  the  amount  sbonM  be  less,  be- 
cause all  members  do  not  respond  to  asiesBoienAs, 
the  measure  of  damages  In  such  oasss  Is  tte 
amount  asNssable  upon  all  Insured. 
&  In  an  action  to  recover  the  amoont  cialmud 
to  be  due  upon  a  policy  or  oertifloate  taoed  by 
snob  an  association,  it  answered,  by  way  of  de- 
fense, that  the  assured  had  used  alcohoUo  Uqiunr 
to  such  an  extent,  subsequent  to  the  tasuanoe  of 
the  certificate,  as  to  Induce  delirium  tremens,  and 
that  such  disease  was  the  cause  of  death.  On  the 
trial  it  offered  little  or  no  erldenoe  to  sustain  the 
allegations,  but  relied  upon  two  affidayits  made 
by  phTBiclans  as  to  the  cause  of  the  death,  in  one 
of  which  the  cause  was  stated  as  delirium  tre- 
mens, in  the  other  as  hemorrhages  induced  by 
an  ezcesBlve  use  of  intoxicantB.  These  affidaTtts 
were  made  by  the  physicians  on  blanks  furnished 
by  the  association,  and  were  forwarded  to  It  by 
plaintiff  with  other  proofs  of  the  death  of  the  as- 
sured, fiekf,  that  the  plaintiff  benetlciary  waa 
neither  concluded  nor  estopped  upon  the  trial  by 
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tlie  statements  of  the  physicians  and  that  the  is- 
soe  made  by  the  pleadings  as  to  the  real  oause  of 
'the  death  was  triable  as  any  other  issue  of  foot. 

(Maitsh  6, 1889.) 

APPEAL  1^  defendant,  from  an  order  of  the 
Special  Term  of  the  Hennepin  County  Dis> 
trict  Court  (Rea,  J,)f  refusing  to  grant  a  new 
trial  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  upon  a  certificate  of  member- 
ship in  a  mutual  aid  association  in  which  Judg- 
ment bad  been  rendered  for  plaintiff.  Afflrmed, 

Tho  facts  are  sutflciently  stated  in  the  opin- 
on. 

MewTB,  Keith*  EvanSf  Tkompson  ft 
FaireliUd,  for  appellant: 

On  appellant's  wrongful  failure  or  refusal  to 
Ic^  an  assessment,  the  proper  remedy  was  an 
action  for  specific  oerformance,  to  compel  that 
to  be  done  which  tne  appellant  had  a^eed  to 
do.  Such  an  action  is  not  one  at  law  in  those 
States  where  the  distinction  between  law  and 
equity  cases  is  recognized,  and  is  not  an  action 
for  the  recovery  of  money  only. 

Stniih  V.  CoteTMnt  Mui,  Ben,  A9S0.  2^  Fed. 
Hep.  685;  Bailey  v.  Mui,  Ben.  Ano,  71  Iowa, 
689;  BaU  v.  Granite  8taU  MuU  Aid  Aeeo,  (N. 
II.)  4  New  Eng.  Rep.  289;  Be  Appeal  of  La 
Solidoiret  15  Ins.  L.  J.  899;  New  man  v.  Cove- 
nant Mut,  Ben.  Aeao.  72  Iowa,  242;  Tobin  v. 
Wtitern  Mut  Aid  Aeao.  72  Iowa,  261 ;  Baine- 
barger  v.  Union  Mut,  Aid  Aseo,  72  Iowa,  191; 
Oarretson  v.  Equitable  Mut,  L,  &  B,  Auo, 
(Iowa),  88  N.  W.  Rep.  127. 

Mr.  Charles  A.  XSbert  for  respondent. 

ColUiiBi  J.,  delivered  the  opinion  of  the 
court: 

October  2,  1886,  one  William  Bentz  became 
9  niember  of  the  defendant  association  and  so 
coiiiinued  until  his  death,  June  21,  1887. 

The  plaintiff,  his  widow,  is  named  as  the 
benefidary  in  the  certificate  or  policy  of  insur- 
ance issued  to  the  deceased  when  he  Joined  the 
association. 

1.  If  plaintiff  has  chosen  the  proper remedv, 
an  issue  of  fact  is  presented  by  the  pleadings  in 
an  action  for  the  recovery  of  money  only,  and 
the  defendant  is  in  error  when  insisting  that 
upon  its  failure  or  refusal  to  levy  an  assessment 
with  the  proceeds  of  which  it  could  meet  and 
liquidate  plaintiff's  claim,  she  could  only  resort 
to  equity  and  compel  an  assessment.  This  po- 
sition is  based  upon  the  provision  in  the  certifi 
cate  that  ''upon  receipt  at  the  principal  office 
of  this  association  of  satisfactory  proofs  on 
blanks  furnished  from  said  office,  of  the  death 

.  .  of  said  William  Bentz  this  association  wiU 
pay  the  said  J^Iary  Bentz  or  to  the  le^l  heirs 
of  said  William  Bentz,  75  per  cent  of  the  net 
proceeds  of  one  full  assessment  at  schedule 
rates  upon  all  the  certificate  holders  in  good 
standing  in  this  association  at  the  date  of  said 
death  .  .  .  not,  however,  to  exceed  $2,000,  to 
be  paid  within  ten  (10)  days  after  the  closing  of 
the  assessment  for  the  same." 

In  holding  that  appellant's  contention  is  not 
well  grounded  and  must  be  rejected,  that  an 
action  at  law  may  be  maintained  In  case  of  the 
refusal  of  an  association  to  make  an  assessment 
for  reasons  of  the  character  allefi;ed  in  the  an- 
swer herein,  we  are  conscious  of  the  diversity 
of  opinion  upon  the  question  and  that  a  num- 
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ber  of  very 'respectable  courts  have  held  to  the 
contrary — many  in  which  it  is  determined  that 
when  the  officers  of  an  association  of  this  nat- 
ure refuse  to  make  an  assessment  to  meet  a 
death  claim,  appropriate  proceedings  must  first 
be  taken  to  compel  a  performance  of  this  duty; 
and  that  a  judgment  for  money  without  regard 
to  an  assessment,  or  to  the  amount  which  might 
be  collected  on  an  assessment,  cannot  be  sus- 
tained. 

But,  upon  the  other  hand,  the  authorities  are 
numerous,  and  of  high  character,  that  such  an 
association  is  liable  to  suit  for  a  breach  of  con- 
tract when  it  refuses  to  make  the  required  as- 
sessment, the  measure  of  damages  being  the 
amount  assessable  upon  all  insuired,  unless  ths 
defendant  alleges  in  its  answer  and  by  proof 
establishes  the  fact  that  it  should  be  less  {F^ree' 
man  v.  Nat,  Ben.  Society ,  42  Hun,  253;  Lueders 
V.  Harffdrd  L.  A  A.  Ins,  Go.  4  McCrary,  149, 
Elkhart  Mut.  Aid  Ben.  A  Belief  Aeea.  v.  H<yugh- 
ton,  103  Ind.  286.  1  West.  Rep.  284:  Taylor  v. 
Nat.  Temperance  Belief  Union,  94  Mo.  85,  12 
West.  Rep.  9^;  Burland  v.  NorUitoestem  Mut. 
Ben.  Amo.  47  Mich.  424);  and  we  think  this 
view  very  clearly  foreshadowed  in  Ksrr  v.  Min^ 
neeota  Mutual  Benefit  Association,  89  N.  W. 
Rep.  812. 

In  this  State  these  *  associations  are  incorpo- 
rated. We  see  no  reason  why  a  corporation  of 
this  character  should  be  exempt  from  a  com- 
mon-law liability  for  a  breach  of  its  contract — 
as  would  a  natural  person  and  other  kinds  of 
corporation — when  it  refuses  to  assess  its  mem- 
bers to  meet  a  proper  claim.  In  many  of  the 
adjudicated  cases  in  which  it  has  been  held  that 
the  remedy  for  such  refusal  is  in  equity,  the 
insuperable  objection  to  an  action  at  law  scorns 
to  have  been  in  the  difficulty  of  estabiisbing  a 
proper  measure  of  damages  when  the  contract 
IS  not  absolute  to  pay  a  certain  sum,  but  only 
the  amount  realized  by  an  assessment  of  the 
living  members,  none  of  whom  may  answer  to 
the  call.  There  is  force  in  the  objection;  but 
to  give  it  much  weight  it  must  first  be  assumed 
that  some  members  will  not  respond  to  assess- 
ments as  they  have  customarily  done;  and  wiU 
ignore  the  demand  in  particular  instances. 
Such  delinquencies  should  not  be  presumed,  and 
if  they  really  exist — ^if  any  number  of  members 
are  habitually  in  default— the  percentage  can 
easily  be  shown  by  the  defendant  association 
upon  the  trial 

The  adoption  of  this  rule  will  do  no  injus- 
tice, and  the  amounts  recovered  in  this  class  of 
actions  come  quite  as  near  just  compensation — 
approach  as  closely  to  what  a  beneficiary  should 
recover  and  an  association  pay — as  the  sums 
ordinarily  recovered  as  damages  for  failure  to 
observe  the  terms  of  contract. 

2.  To  defend  plaintiff's  claim,  the  defendant 
set  up  in  its  answer  that,  when  making  appli- 
cation for  a  certificate  of  memberediip,  the  de- 
ceased falsely  answered  certain  questions  pro- 
|K)unded  to  him  as  to  the  state  of  his  health  and 
as  to  his  habit  regarding  the  use  of  intoxicants, 
which  were  material,  and  which,  had  they  been 
truthfully  answered,  would  have  preyented  his 
becoming  a  member  of  the  association;  and 
that  subsequently  to  the  issuance  of  his  certifi- 
cate, he  used  alcoholic  liquors  to  such  an  ex- 
tent as  to  induce  delirium  tremens,  from  which 
disease,  it  is  averred,  be  died. 
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Issae  was  taken  upon  this  defensive  matter 
found  in  the  answer;  and  it  mieht  reasonably 
be  expected  that  defendant  would  be  prepared 
with  testimony  to  sustain  the  charges,  if  avail- 
able. But  it  offered  very  little  testimonv  re- 
lating to  such  a  defense,  resting  and  relying 
upon  statements  as  to  the  cause  of  death  found 
in  the  proofs  made  out  by  attending  physicians, 
duly  verified  by  their  oaths,  and  forwarded  by 
theplaintiff  soon  after  her  husband's  decease. 

These  proofs  were  made  out  upon  blanks 
furnished  by  defendant  in  accordance  with  a 
clause  found  in  the  certificate,  which  provides 
for  an  assessment  to  meet  a  claim  on  being  fur- 
nished "satisfactory  proofs,  on  blanks,  fur- 
nished from  the  pnncipal  office  of  the  associa- 
tion, of  the  death"  of  the  assured.  In  one  of 
th«;se,  the  cause  of  death  was  stated  as  delirium 
tremens,  in  another  that  when  the  affiant  was 
called  professionally  the  deceased  "was  on  the 
verge  of  delirium  tremens,"  while  from  the 
third  it  appeared  that  death  was  attributable  to 
hemorrhage  from  the  lungs. 

These  affidavits  of  the  physicians  were  put 
in  evidence  by  the  plaintiif  to  substantiate  an 
allegation  of  the  complaint  denied  in  the  an- 
swer—that satisfactorjr  proofs  of  death  had 
been  made  to  the  association.  Defendant  now 
insists  that  by  them,  or  rather  by  those  which 
stated  directly  and  by  inference  ttiat  death  was 
caused  by  delirium  tremens,  the  plaintiff  is  con- 
cluded; tiiat  not  only  had  she  no  right  to  de- 
mand an  assessment  upon  the  members,  but 
that  she  cannot  maintain  this  action  witliout 
first  procuring  the  amendment  of  the  proofs  as 
to  the  cause  of  death.  If  this  be  so,  the  bene- 
ficiary's right  to  prosecute  in  any  case  whollv 
depends  upon  the  ability  to  first  obtain  proofs 
which  will  bear  the  inspection  of  the  officers 
of  the  association,  or,  falling  in  this,  to  secure 
a  change  or  amendment  when  objection  is 
made,  without  regard  to  the  facts.  The  im- 
practicabilitv  of  this  claim  is  evident  from  the 
condition  of  the  proofs  in  the  case  at  bar. 
There  is  a  pronounced  disagreement  between 
the  physicians,  one  stating  the  cause  of  death 
to  be  hemorrhage  from  the  lungs,  another  as 
delirium  tremens,  while  the  third  asserts  it  to 
have  been  a  hemorrhage  indirectly  caused  by 
intemperance.  Such  dissent  between  medical 
men  is  not  unusual,  and  by  what  rule  for 
weighing  testimony  should  the  real  cause  of 
death  be  determined  when  "doctors  disagree"? 

This  certificate  or  policy  simply  provided  for 


and  required  satisfactory  proofs  of  death;  H  did 
not  prescribe  the  particular  kind  of  proof.  The 
fact  of  death  should  be  established  upon  blanks 
to  be  furnished  by  the  association  and  to  its 
satisfaction.  It  could  not  arbitrarily  detennine 
what  would  or  would  not  be  satisfactory  proofs; 
that  is  for  the  court  in  case  of  disagreemeiit. « 
TayloT  Y.Mtna  L.  Ins.  Cb.  18  Gray,  434. 

When  a  policy  provides  that  satisfactoiy 
proofs  of  death  shall  be  furnished,  it  is  not 
essential  that  the  facts  and  circumstances  of  the 
death  be  set  forth  in  said  proofs.  Cluffv.  Mut, 
Ben.  L.  Ins.  Co.  99  Mass.  817. 

A  company  cannot  arbitrarily  object  to  the 
sufficiency  of  proofs.  If,  however,  they  disclose 
a  cause  of  death  which  excepts  the  company 
from  liability,  it  does  not  derogate  from  their  suf- 
ficiency as  proofs  of  death.  And  while  such  a 
disclosure  might  suggest  to  the  company  the 
propriety  of  refusing  payment,  it  could  be  no 
bar  to  the  bringing  of  a  suit  Chartsr  Oak  L. 
Ins.  Co.  V.  Bodd.&U.  8.  282  [24 L.  ed. 4381. 
'  The  cause  of  death  of  the  assured  is  for  the 
Jury,  to  be  determined  as  any  other  question  of 
fact,  by  the  evidence  produced  upon  the  trial. 

8.  Tiie  plaintiff  was  not  estopped  by  the 
mere  fact  that  she  had  forwarded  these  affi- 
davits. The  physicians  were  not  her  agents, 
nor  had  she  referred  the  company  to  them  for 
information.  In  reply  to  a  question  pro- 
pounded to  her,  she  bad  given  their  names 
as  those  in  attendance  during  the  last  sickness 
of  her  hu8l>and.  The  affidavits  were  made  ex 
parte,  by  persons  over  whom  plaintiff  had  no 
control,  at  defendant's  request  They  were 
forwarded  upon  the  advice  of  its  agent,  and  if 
plaintiff  is  to  be  believed,  on  bis  assurance  that 
tbey  were  "all  riffht."  In  this  case  the  plaint- 
iff could  show  that  death  was  from  another 
cause  than  that  stated  in  the  proofs.  The  state- 
ments therein  did  not  work  an  estoppel.  KbcU 
V.  Mutual  Reserte  Fhind  L.  Asso.  29  Fed.  Rep. 
198;  Sargent  v.  Home  Benefit  Asso.  35  Fed. 
Rep.  711;  Parmelee  v.  EofPman  F.  Ins.  Go.  54 
N.  Y.  198. 

The  court  did  not  err  in  its  refusal  to  charge, 
as  requested  by  the  defendant,  upon  the  weight 
the  proofs  were  entitled  to  in  the  deliberations 
of  the  jurors,  and  also  that  they  must  be  con- 
sidered as  admissions  of  the  cause  of  death. 
Had  occasion  required,  and  for  impeaching 
purposes,  they  could  have  been  used  as  the 
admissions  of  those  who  made  them. 

The  order  rrftmng  a  new  IHalis  c^fflrmed. 


WISCONSIN  SUPREME  COURT. 


William  T.  JACKSON,  Appt., 

V. 

NORTHWESTERN   MUTUAL  RELIEF 
AS80CLA.TI0N. 

(....Wis.....) 

1.  The  question  whether  or  not  the  bene- 
fldAry  in  a  policy  issued  by  a  mutual  benefit 


NoTB.-Jlf»{ft«af  henefit  assfieiatiof^s ;  remedy  for 
refwfal  to  lemt  cutHewment  to  meet  death  claims. 

An  action  at  law  can  be  maintained  againet  tbepo- 
cfety  for  a  refusal  or  neglect  to  make  the  HP^'^fiment. 
And  the  declaration,  among  other  avermeuts,  must 
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assooiation  has  mistaken  his  remedy  in  bringing 
an  action  at  law  to  compel  an  aflseasment  to  pay 
his  claim  may  be  raised  by  demurrer. 

8.  For  a  sabstantial  breach  of  the  oontract 
contained  Id  a  policy  issued  by  a  mutual  benefit 
assodatioD  to  pay  to  a  certain  person  a  percent- 
age of  an  assessment  ui)on  its  members  upon  the 
happening  of  a  certain  event,  tbebeneflofary  may 
recover  substantial  damages  in  an  action  at  law. 


charge  a  failure  or  refusal  to  make  the  assessment 
that  if  such  assessment  had  l)een  duly  made  It 
would  have  resuliod  in  the  collection  of  the  full 
amount  called  for  by  the  certificate,  and  claim  that 
sum  for  damages  lor  such  failure  or  ref usaL   If 


Jaoxbon  y.  NoRTHWcaTKBH  Hutdu.  Rbuhv  Abbocuhob.* 
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B.  UpoB  d«Miiui*i'  to  a  oompUlnt  alleffliiB  tbe 
leftnlof  amntiul  beneSt  MMOtatloii  to  make 
■a  uBeasment  In  aooordwiae  with  the  tenna  of 
tti  oontzaot,  and  also  that  ptalntura  thare  of  the 
■Miiimiiriiil  iiriilfflir  iii  Irnnt  a  oertaln  amount  In 
saw  tbe  ■iiiimiiiiiiil  mill  nutdo,  theoourt  cannot 
Br,M  matter  of  law,  that  plalntlir  has  onl;  nu- 
talned  nomlD*!  damages  by  raa«on  of  auab  re- 
tuoal,  BMrely  benuiM  It  mar  be  dfOIcalt,  In  >d- 
vaiiM  of  a  levj  and  attempted  oolleotloa  of  tbe 
aaMtiment,  to  aaoertaln  Uk 
whtoh  ptalotur  It  CDtttled. 

(February  ».  US9.) 

APPEAL  by  plalDtiff.  from  sd  order  of  tbe 
Iowa  County  Circuit  Court,  sustaining  a 
<iearaiT«i  to  the  complaint  In  an  actioD  to 
recover  tbe  amount  alleged  to  be  due  upon  a 
"lylnued  by  a  mutual  benefit  sMociatioii. 


Defetidant  iasned  to  Cordelia  JacltsoD  a  cer- 
tUcate  of  membership  with  ber  hufthand,  WtU- 
iam  T.  Jackson,  tbe  preeeat  plaintiff,  as  ben- 
efldaiy,  which  contained  tbe  loUoning  piovls- 


days  after  due  uotloe  thereof,  the  association 
npoD  maturity  of  this  certificate,  and  within 
•iity  days  after  tbe  proof  and  allowance  of 
■ucb  d^m,  upon  presentatloQ  bereof,  will  pay 
the  above  named  member,  or  Id  case  of  deaih, 
the  beneficiary  if  liviog,  otherwise  tbe  heirs  of 
aacb  member,  a  benefit  lo  case  of  .  .  .maturity 
by  dcalb  or  tty  limii  atlon  on  the  2Sd  day  of  Sep- 
tember A.  D.  less,  80  per  cent  of  an  assessment 
levied  and  collected  therefor,  not  exceeding 
$4,000,  teaa  any  payment  before  made  on  ac- 


connt  of  dis^ility,  or  any  Indebtednefls  due  oi 
accrued  h>  Iba  assodatioD  from  Bnch  member." 

The  complaint  alleged  that  Ctadelia  Jackson 
died  Febnuury  18, 1^,  having  m  kept,  per* 
formed  and  ccmpUed  with  all  the  terms  and 
conditions,  and  paid  the  asseaamenla  made  and 
demanded  of  ber  as  to  keep  tbe.  oertlflcate  of 
membership  in  effect  up  to  the  time  of  ber 
death;  that  defendant  was  notified  of  euch 
death;  that  defendant  denied  liability  and  re- 
fused to  levy  an  aasessmeut  for  tbe  benefit  of 
plaintiff  as  provided  for  in  tbe  policy,  and  alao 
refused  to  pay  plaintiff  any  sum  whaiever  on 
account  of  toe  same;  that  80  per  cent  of  an 
assessment  upon  the  members  would  have 
amounteckto  at  least  $4,000,  for  which  sum 
defendant  became  indebted  to  plaintiff,  and  it 
demanded  Judjrment  for  that  amount. 

Defendant  demurred  to  this  complaint,  and 
the  court  below  sustained  the  demmrer;  where- 
upon plaintiff  appealed. 

Further  facts  appear  In  tbe  opinion. 

Me*»rt.  SpeB«l«7  A  lEalUion  and  H. 
W.  Cbrnowath.  for  appellant: 

The  policy  amounts  to  a  contract  to  pay  a 
certain  sum  of  money. 

Netkern  v.  Sm-lhicattm  Endowment  A  L, 
Amo.  30  Minn.  406;  Burland  v.  NorOunatfrn 
Hut.  Ben.  Auo.  47  Mich.  424;  O^irtU  v.  Maf- 
aai  Ben.  Life  Co.  48  Conn.  03:  Ean*a*  Proteel- 
iw  Union  v.  Wltitt,  86  Ean.  760. 

An  action  at  law  can  be  maintained  upon  it 
where  defendant  denies  Ite  liability  in  U/to  and 
refuses  to  make  an  asseasmenu 

Lveder*  v.  Har^font  L.  A  A.  Iru.  Oo.  IZ  Fed. 
Rep.  465;  Suppiger  v.  Cbtenant  Mut.  Ben.  Atto. 
SO  111.  App.  50S;  Abe  Lincoln  MvL  L.  Auo.  v. 
MiUer,  28  HI.  App.  841;  EarnOuivi  v.  Sun 
Mut:  Aid  Society.  U  Cent  Rep.  608,  68  Md. 
466:    Taylor   v.   National    ."*- " '"" 


T.  PJiieiaSN.J.  Eq.  ISa^ToMDT.  WeatomMuci  Aid  '  cnllccle-Vtheraoa.  Kun.  t>r6tectlve  Uiilbn  vlWblli. 
ttocletf.  n    Iowa.   KU;  Uacon.    BeneUt  SoolcUes.    30  Knn.  TBO.  * 

1453.  I     An  or<lor  reetrlctins  a  general  Judtrmm'  t.ir  In- 

The  tieneflclarv   cannnt.  In  an  nctlon  at   taw    Biinuice  monevagalmt  a  life  Insurance  tom|>nnr 

a«ntn"I  IbB  association  on  the  oertlflcate.  reoovor  I  ouerainiB  on  "■"  — ~--— -•  -' —   •"  — — " 

2UR.A. 


plan,  to  anmiduienta 
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Union,  12  West.  Rep.  92,  M  Mo.  8S:  Freenuin 
f.  I^'ational  Ben.  Society,  42  Hun,  252:  Uank^ 
innon  v.  Page,  81  Fed.  Rep.  180;  Elkhart  ▼. 
Mut,  Aid  Ben,  d  i?.  Aeeo.  ▼.  Houghton,  1  West 
Rep.  284, 108  Ind.  286;  Supreme  CouncU  A.  L. 
nf  H.  y.  Avderton,  61  Tex.  300;  Niblack,  Ma^ 
ual  Benefit  Sqcielies,  g  892. 

Meisrs,  BnrrW.  Jones  and  F*  E.  Park- 
inson, for  appellee: 

The'pailies  to  these  contracts  are  bound  by 
the  terms  of  tbe  contract. 

Bauer  y.  Sameon  Lodge,  102  Ind.  262;  Ooles 
y.  lova  State  Mvt.  Ins,  Co.  18  Iowa,  425. 

By  tbe  terms  of  this  contract  the  plaintiff  is 
bound  to  look  to  the  mode  of  payment  proyid- 
ed  for  therein. 

The  legal  effect  of  these  is  thftt  no  action 
except  in  equity  to  compel  an  assessment  shall 
be  brought. 

Bailey  y.  Mut  Ben,  Asso,  71  Iowa,  689; 
Keirman  y.  Covenant  Mut,  Ben,  Am^,  72  Iowa, 
242, 1  L.  R.  A.  659;  Bainsbargery.  Union  Mut. 
Aid  Asso.  72  Iowa,  191. 

Cassoday,  A.  J,,  deliyeied  the  opinion  of 

the  court: 

This  is  an  action  at  law  to  recoyer  damai^es 
for  an  nlleged  breach  of  contract  of  insurance. 
There  is  no  claim  that  the  facts  alleged  do  not 
constitute  a  binding  contract  of  insurance;  nor 
that  they  do  not  show  a  breach  of  such  con- 
tract. The  theory  of  the  defendant  is  that, 
^concedinc:  the  yalidity  of  the  contract  and  the 
breach  oi  it,  yet  that  the  plaintiff  has  mistaken 
his  remedy  by  bringing  his  action  at  law  in- 
stead of  procee<1ing  in  equity  to  enforce  the 
assessment  mentioned  in  the  contract.  If  such 
is  the  fact,  then  under  the  earlier  decisions  of 
this  court,  and  since  adhered  to.  the  qut^tion 
may  be  properly  raised  by  demurrer. 

The  only  question  presented  is,  therefore, 


whether  upon  tbe  showing  made,  an  action  at 
law  for  damages  by  reason  of  the  breach  of 
contract  allei^,  can  be  maintained.  The 
question,  it  will  be  ol)scrved.  is  not  as  to  the 
true  amount,  or  tbe  true  nicnsure  of  damages, 
but  only  whether  the  plaintiff  is  entitled  to 
substantial  damaires  for  such  breach.  There 
are  certainly  authorities  to  the  effect  that  a 
bill  in  equity  may  be  maintained  to  enforce 
payment  of  such  certificates  by  compelling^  a 
specific  performance  of  similar  contracts 
through  assessments,  as  stipulated.  Covenant 
Mut,  Ben,  Aseo.  y.  Scare,  114  111.  108;  Smith  v. 
'  (heenant  Mut.  Ben.  Auo,  24  Fed.  Rep.  689; 
Bainebarger  y.  Union  Mut,  Aid  Ano,  73 
Iowa,  191,  38  N.  W.  Rep.  626;  Tohin  ▼.  Wet^ 
em  Mut,  Aid  Society,  72  Iowa,  261. 

It  has  also  been  held  that  mandamus  is  not 
an  appropriate  remedy  to  compel  such  assess- 
ment. Burland  y.  ifbrthwestern  Mut,  Be/u 
Asso.  47  Mich.  424;  Excelsior  Mut,  Aid  Assa. 
y.  RiddU,M  Ind.  84. 

The  decided  weight  of  authority,  howeyer, 
seems  to  be  to  tlie  effect  that  an  action  at  law 
to  recoyer  damages  may  be  maintained  upon 
such  contract  for  a  refusal  or  neglect  to  make 
such  assessment.  EamsJiaw  y.  Sun  Mut.  Aid 
Society,  11  Gent.  Rep.  508,  68  Md.  465;  Suppi- 
ger  y.  Covenant  Mut,  Ben.  Asso,  20  Bradw.  595; 
Meskem  ▼.  Northwestern  Endowment  &  L.  Amo. 
80  Minn.  406;  Jbueders  y.  Harford  L.  A  A. 
Ins,  Co,  12.  Fed.  Rep.  465;  Kansas  Pro(ectit>e 
Union  y.  Whitt,  86  Ran.  760;  Kaw  Valley 
Life  Asm,  y.  Lemke,  19  Pac.  Rep.  837;  Free- 
man y.  National  Ben,  Society,  42  Hun,  253; 
Reynolds  y.  Editable  Accident  Asso,  49  Hun» 
605.  17  N.  Y.  S.  R  837,  1  N.  Y.  Suppl't 
788;  Elkhart  Mut,  Aid,  Ben,  cfe  Relief  Asso,  ▼. 
Houg/iton,  108  Ind.  28G,  1  West.  Rep.  284; 
BurlandY,  Northwestern  Mut,  Ben,  Asso.  supra/ 
Bacon,  Benefit  Societies,  g  458. 


to  be  levied,  is  erroneous.    Seitzlnger  y.  New  Bra 
L.  Asso.  2  Gent  Uep.  907,  lU  Pa.  Sfff. 

An  action  brought  for  the  benefit  of  the  bene- 
flolary,  not  permitted  to  take  under  the  statute, 
will  not  defeat  an  action  by  tbe  administrator  of 
the  member.  Rice  y.  New  Bnsrland  Mut.  Aid  So- 
ciety. 5  New  Eng.  Kep.  816, 140  Mass.  248.  See  Bur- 
don  V.  Mass.  Safety  Fund  Asso.  (Mass.)  1  L.  B.  A. 
146  note;  Bentz  v.  Northwestern  Aid  Asso.  (Minn.) 
ante^m. 

Separate  actions. 

If  the  interest  and  cause  of  action  of  each  of  the 
covenantees  appears  on  the  face  of  tbe  deed  to  be 
«everaJ.  the  words  will  be  taken  disjunctively,  and 
the  coyenant  will  be  construed  to  be  a  seyeral 
4;oveoant  with  eacb.  and  each  covenantee  may 
brini;  an  action  for  his  particular  damage.  Lane 
V.  Dnnkwater,  1  Crorap.  M.  &  R.  612:  James  v.  Em- 
ery, 8 Taunt.  245;  Bacon.  Benefit  Societies,!  4fi2. 

But  if  the  amount  of  the  insurance  be  payable  to 
certain  persons  equally,  there  may  be  a  dilTerent 
rii le.  Coyenant  Mut.  Ben.  Asso .  v.  Hoffman,  110  111. 
4108:  Bacon,  Benefit  Societiee,  1 462. 

If  a  policy  provide  for  the  pasrment  of  different 
«iiim8  to  different  parties.  It  is  improper  for  the  ben- 
enciaries  to  join  in  one  action  to  recover  the  several 
Slims  due,  but  each  must  bring  a  separate  action 
his  slinre.  Campbell  v.  National  Life  Assur.  Go.  84 
(T.  0.  Q.  B.85;  Fraser  v.  Phcenix  Mut.  L.  Ins.  Go.  80 
U.  C.  Q.  B.  422;  Keary  v.  Mutual  Reserve  Fund  L. 
Asso.  80  Fed.  Re?.  dCO;  Baoon,  Benefit  Societies, 

Put  ties  to  action, 

•  Where  the  policy  is  payable  to  the  assured,  **hi8 
executors,  administrators  or  assiflrns,'*  for  the  ex- 
press benefit  of  the  wife  of  the  assured  and  their 
children,  the  executrix  is  the  proper  person  to  sue. 
Mass.  Mut.  L.  Ins.  Co.  v.  Robinson,  08  111.  824:  Grat- 
tan  V.  National  L.  Ins.  Go.  15  Hun,  74;  Faircnild  y. 
Northeastern  Mut.  L.  Ahso.  51  Vt.  618;  Stowe  v. 
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Phinney,  2  New  Bug.  Rep.  74, 78  Ifalne,  244;  Oatland 
y.  Hoyt,  2  New  Eag,  Rep.  586,  78  Maine,  855:  Gon- 
neoticut  Mut.  L.  Ins.  Go.  v.  Lucha.  106  U.  S.  4W  (27  L. 
ed.  800);  Bacon.  Benefit  SocietieB,  1 468. 

In  an  action  by  a  beneficiary  on  a  life  insurance 
policy,  whose  claim  is  to  hold  the  policy  aa  aa 
equitable  security,  the  executor  or  administrator 
of  the  estate,  as  well  as  the  l^^tee  of  the  policy,  is 
a  necessary  party.  Shove  v.  Shove,  69  Wis.  ISOk 

One  for  whose  benefit  a  promise  ia  made  may  sue 
upon  it.  though  he  is  not  pri  vy  to  it.  Barbaro  v.  Oo- 
oidental  Grove,  No.  16,  4  Mo.  App.  429:  Beardalee 
y.  Morgner,  Id.  180;  Bacon,  Benefit  Societies,  8  452. 

If  a  certificate  of  membership  issued  by  a  mutual 
association  expressly  covenants  to  pay  to  a  person 
named  in  it,  the  beneficiary  may  be  oonsidered  the 
covenantee,  and  is  entitled  to  sue  the  company  in 
covenant  for  the  amount  specified  in  the  certlll- 
cate.  York  Gounty,  etc  Asso.  v.  Myers,  U  W.  N-  GL 
641;  Bacon,  Benefit  Societies,  1 452. 

Bttl«8  of  pUadinO' 

Where  the  oertificate  is  issued  by  the  Bupreme 
authority,  it  is  in  lesal  effect  a  policy  of  life  insur- 
ance, ffovemed  by  the  rules  of  pleading  applicable 
to  ordlnarv  actions  on_polic1ee.  Elkhart  Hut.  Aid« 
Ben.  &  Reuef  Asso.  v.  Houghton,  96  Ind.  140;  Baoon, 
Benefit  Societies,  1 458. 

In  an  action  on  a  certificate  which  entltlee  the 
beneficiary  to  the  proceeds  Of  an  assessment  on  its 
members,  where  it  appears  that  special  assessment 
must  be  made  to  obtain  funds  to  pay  a  loss,  plaintiff 
must  aver  and  prove  that  such  aasesament  has  been 
made  and  tbe  amount  thereof.  Bailey  y.  Mutual 
Ben.  Asso.  71  Iowa,  689. 

In  an  action  by  the  wife  upon  a  contraot  of  inauiw 
ance  made  by  her  husband,  plaintiff  need  not  al* 
lege  that  Insured  had  not  directed  the  money  to  be 
paid  to  any  other  person,  as  that  is  a  matter  of 
defense.  Laudcnschiager  y.  Noribwestem  Endow* 
ment  &  L.  Asso.  86  Minn,  181. 
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But  to  mftlDtidn  mcta  ftotkm  M  law,  nidi 
brc»cb  miut  be  allwd  and  proved.  OurUtY, 
Mftval  Ben.  Hf»  Ch.  48  Conn.  98;  Taj/ter  t. 
Nationat  Tempawud  Bdief  Vaioti,  12  Weit 
W  92,  »4  Ho.  86.  «  8.  W!  Bep.  71. 

Tbe  prindpal  diileTence  in  these  two  clanes 
(tfadJuaicatitaiBtttniBupaD  tbe  qaestton  wbeth- 
SDcb  recoveiy  for  anch  breach  of  contract  la 
limited  to  mere  Dominal  damaKtv,  or  extends 
to  (ubatantf&l  damages.  Id  some  oi  tbesecawB 
wblcb  allow  subalantlal  damBges,  tbe  courts 
bave  gone  lo  far  as  to  bold  that  the  beneflda- 
lies  ma;  recover  the  maximum  amount  named 
In  tbe  contract,  unless  tbe  defendant  shawa 
by  plMdinga  atid  proof  that  auch  sura  abould 
he  redttcedT  But,  as  Indicaied  In  some  of 
the  other  caws  cited,  the  recoverv  cannot 
exceed  tbe  amount  stipulated  In  the  oon- 
tfact. 


We  make  no  attempt  to  analvxe 
nor  to  point  out  anj  supposed  lallt 
afiTee  witb  that  class  of^  cases  wbicb  holds,  in 


effect,  Ibat  tor  a  anbaiantlul  breach  of  such 
onnlract  tbe  bencfldoiy  may  recover  aabatan- 
Hal  damages  In  an  Bctfoo  at  law. 

As  indicated  in  Earnt/i-iv>  v.  Bun  JTut  Aid 
Sodetg,  tupra,  there  may  be  some  difficulty  as 
to  Uie  true  measure  of  damages  and  the  enforce- 
nenl  of  the  Judgment  in  case  of  lecovery.  So 
there  may  be  dfmculiy  in  obtainInK  the  requl- 
rlce  proof  to  eatabllBh  tbe  pl^tiff'a  claui. 
But  Uie^  conslderailons  are  not  before  us  on 
this  demurrer  which  concedes  the  tmthfulneaa 


entitled,  upon  thedeath  of  hL_     ______  __ 

per  cent  of  an  assessment  lo  be  thereupon  lev- 
ied and  collected  therefOT,  not  exceeding  $4,000 
leas  anv  payment,  etc  Uponsocb  death  itbe- 
came  the  duty  of  Ibe  defendant  undertbecou- 
tract  to  make  such  levy  and  collection.  Ac- 
cording to  the  allegations  of  tbe  complaint,  it 
not  only  neglected  and  refused  to  do  so,  but 
denied  all  liability. 

It  is  also  alleged,  In  effect,  and  of  course  ad- 
mllt^bylhedemurrer,  tbatSO  per  cent  of  such 
assessment  "  would  have  amouaCed  to  at  least 
|4,000."  With  this  confeasion  before  us  we 
cannot  bold,  asamatterof  law.  that  tbe  plaint- 
iff bas  only  sustained  nominal  damages  by  rea- 
son of  aiicb  breach  merely  because  there  mav 
be  a  total  or  partial  failure  of  proof,  or  that  it 
may  be  difQcult,  in  advance  of  such  levy  and 
attempted  collection  of  such  aSBessment,  lo  as- 
certain the  precise  amount  of  damages  wtilcb 
the  plaintiff  may  be  entitled  to  recover.  Sev- 
eral of  Ibe  authorities  cited  auBlain  these  viens. 
The  breach  of  an  agreement  to  make  such  levy 
and  collection  of  such  assessment  seems  to  b« 
somewhat  similar  to  the  breach  of  an  azree- 
ment  to  insure,  upon  which  actions  at  law  nave 
frequently  been  sustained. 

The  ordtr  of  the  CXrejiit  Oawrt  it  rnerted, 
ar\dthaeaiiiti»TtnuMidedforfvTtheT  proeeed- 
(ngeacoording  to  laa. 


SEW  TORE  COrST  OF  APPEAI& 


John  Jacob  ABTOR  et  at.,  SetpU.. 

HEW  TOBK  ARCADE  R  CO.,  Appt. 

( N.T. ) 

LtTnder  tba  IfewTork  ConaUtntlon,  it, 

S,  I  la,  provldtDB  that  no  private  or  local  bluahall 
em)>T&oe  more  than  one  subjeot,  whlah  shall  be 
•xpreased  In  the  title,  the  New  York  Aotol  WO, 
oh«p.  10ll.tbetltletov 


Jeot.  and  that  the  amendment  of  prior  statute* 
relating  to  the  tmmportatioa  of  paasengeni  and 
property  throusb  pneumatlo  dnbeeby  atmoepber- 
lo  prMsure,  but  the  provlsloiiB  of  wbloh  enlarse 
the  powers  ola  oorponttlonlormedforauohpuT- 
poaes  br  rI  vlng  authorit;  t«  operate  a  vrond  un>' 
derground  rallwar  not  less  than  flfteen  mlkelong 
wltb  two  or  more  tracks  througli  pMangeirara 
eigbteen  feet  m  height  and  tbtitr-one  feet  ta 
Tldth,  which  could  not  be  operated  b7  atnuw- 
~  wlih  autfaorlty,  by  the  ood- 


iJl  germane  to  ttie 
■ula  beQedfied  oi 


— . Btatev.AlgcK>d(Tenn.> 

luA  W.  B^aiD. 

The  Utleof  on  Aot,  as  "Ad  Act  to  Amend  OrtalD 
Statutes  Henttoned  RelaCJiw  to  the  Practice   " 


—^ ,. -.  Aulman  (Iowa)  U  H. 

•f.  Bep.87& 

Under  Kiohlmm  Connttutlon,  art.  1. 1  £0,  pro  vldln  g 
that  no  law  bball  embrace  more  than  one  object, 
wbicb  shall  be  eiprened  In  lt«  title, '~ 


■operlTenac 
nend  Ch«pt4 


t  ei"tl^ 
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■eot  of  a  board  of  enffiDeer  commtosionen,  to  use 
bones,  steam  or  any  other  motive  power,  is  un- 
constitutloiiaL  and  void. 

C  The  title  to  m  statute  must  be  such  at  least 
as  fairly  to  suggest  or  give  a  clue  to  ttie  subject 
dealt  with  in  the  Aot»  in  order  to  comply  with  the 
constitutional  provision  that  it  shall  embrace  no 
more  than  one  subject,  which  shall  be  expressed 
in  the  title. 

&  Under  the  New  Tork  CJonstitotlonal 
Amendment  which  went  into  eUlMst  Jan^ 
nary  !•  1876t  prohibiting  the  passage  of  a  pri- 
vate or  local  bill  giving  to  any  corporation  any  ex- 
clusive privilege  or  franchise,  the  New  York  Act  of 
1888,  whlchgives  toaoorporation  the  right  to  acom- 
plete  occupation  of  a  street  for  railway  purposes, 
providing  a  roof  over  the  excavation  is  left  to 
take  the  place  of  the  street  surface,  and  to  use 
any  motive  power  which  would  not  permit  of  the 
emlasion  of  smoke,  gas  or  cinders,  is  unconstitu- 
tional and  cannot  be  supported  as  an  amendment 
of  the  Act  of  1878  giving  the  corporation  the  right 
to  construct  a  railway  tn  tubes  not  more  than 
thirty-one  feet  in  width,  by  eighteen  feet  in 
height,  exterior  measurement,  and  which  should 
not  approach  within  two  feet  of  the  curb  line  or 
eighteen  feet  of  the  building  line  of  the  street. 
<Per  Grov,  J.) 

4.  When  the  enlarg^ement  of  corporate 
powers  becomes  indistinguishable  from  a 
granting  of  new,  substantive  rights,  a  statute  at- 
tempting to  give  such  powers  is  within  the  pur- 
view of  the  New  York  Constitutional  Amend- 
ment taking  effect  January  t,  187S,  prohibiting  any 
private  or  local  statute  granting  any  exclusive 
privileges  or  franchises  to  a  oorporatton.  (Per 
Grof/,  J.) 

(March  — ,  1880.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  Qeneral  Term  of  the  tSupreme  Court, 
First  Department,  reversing  a  judgroeDt  of  the 
Special  Term  sustaining  a  demurrer  to  the 
complaint  in  an  action  to  restrain  defendant 
from  creating  a  public  nuisance  bj  the  con- 
struction and  operation  of  an  underground  rail- 
way in  the  streets  of  New  York  City  without 
authority  of  law..   Affirmed. 

The  question  at  issue  fully  appears  in  the 
opinion. 

Messn,  Edward  B,  Thomast  Charles 
P.  Daly*  James  C.  Carter  and  Deles 
McCnrdyt  for  appellant: 

The  title  of  the  Act  of  1878  expressed  the 
subject  of  that  Act 

AU  matters  fairly  and  reasonably  connected 
with  the  Act,  and  all  measures  which  wHl  or 
may  facilitate  its  accomplishment,  are  proper 
to  be  incorporated  in  the  Act,  and  are  germane 
to  the  title. 

Be  Knauat,  2  Cent.  Bep.  97,  101  N.  T.  188. 

The  object  of  the  constitutional  provision  is 
to  give  a  clue  to  the  contents  of  a  statute. 

Walker  ▼.  Caldwell,  4  La.  Ann.  297. 

Provisions  relating  directljr  or  Indirectly  to 
the  subject  expressed  in  the  title  are  proper. 

Johnson  V.  Higaine,  8  Met.  (Ky.)  566. 

Tbi;  title  should  be  suggestive  of  the  subject. 

Tuttle  V.  Sirout,  7  Minn.  465. 

The  object  of  the  constitutional  provision  is 
to  exclude  foreign  and  disconnected  matters,  so 
that  unsuspecting  members  will  not  be  imposed 
upon. 
I.  Simpeon  v.  Bailey^  8  Oreg.  515. 

It  is  sufficient  if  the  title  indicate  powers 
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given  by  reasonable  iniplicatioii  so  tbat  the 
public  win  not  be  mislea 

Pelham  Y.TheB.F.  Woolt^,  16  Fed.  Bepu 
418. 

It  is  not  necessary  that  the  most  perfect  ex- 
pression should  be  adopted.  The  object  of  the 
requirement  of  the  Constitution  is  tliat  the 
legislators  and  the  public  may  be  Informed  bj 
the  title  of  the  general  nature  of  provisioDa 
I>roposed  to  be  enacted  and  to  prevent  decep- 
tion. 

Be  New  Tork  db  B.  Bridge,  72  N.  T.  588. 

The  object  of  that  provision  is  fairly  an- 
swered by  a  title  givinjo^  notice  to  whomsoever 
reads,  that  legislation  is  in  pending,  which,  by 
amending  the  Act  referred  to,  mi^ht  touch 
upon  the  subject  matter  of  any  of  Us  pityvis- 
ions. 

F^opU  y.  WMUoek,  92  N.  T.  197. 

The  means  necessary  or  proper  to  accomplish 
the  general  design  inoicated  m  the  title  of  the 
bin  may  be  adopted. 

PeojOe  v.  Briggs,  50  N.  Y.  662. 

The  Constitution  only  requires  that  the  title 
convey  to  the  mind  an  indication  of  the  sub- 
ject to  which  it  relates. 

Be  Department  of  Public  Parke,  86  N.  T. 
440. 

It  was  competent  to  provide  any  mode  of 
effecting  the  end  in  view  that  fairly  pertains  to 
the  subject. 

Snipe  V.  8hriner,  44  N.  J.  L.  208. 

The  title  should  fairly  indicate  the  general 
subject  of  the  statute,  but  need  not  give  an  ab- 
stract of  its  contents;  nor  need  it  mention  the 
means,  methods  or  instruments  by  which  this 
general  purpose  is  to  be  accoinplished. 

Sedgwick,  Stat  &  Const  L.  Fomeioy's  Note, 
2d  ed.  520. 

Tested  by  any  view  the  title  was  sufficient 

It  may  be  suggested  that  the  provision  aUow- 
ing  the  engineer  commissioners  to  authorize  the 
use  of  some  other  means  of  propulsion ,  than 
pneumatic  power  is  not  stated  in  the  titled 

The  title  purported  to  add  something  to  the 
Act  of  1868,  and  adding  the  provision  named 
would  not  be  inappropriate.  '*The  machineiy 
it  should  use,  the  power  it  should  adopt,  were 
but  incidents  of  the  right" 

PeopU  v.  Brooklyn,  F.  d  CLR  (h.S»  N. 
Y.  92. 

Therefore  there  was  no  necessity  that  it  be 
expressed  in  the  title.  The  whole  subject  of 
motive  power  was  lawfully  reconsidered  and 
arranged  by  the  Legislature  of  1886. 

BeN.T,  EUmtedB.  Of.  70  N.  Y.  888. 

Meeere.  John  F.  OUlon.  Noah  Oavie, 
A.  P.  ft  W.  Man  and  Joseiih  CL  Anar- 
bach  for  respondents. 

Earl*  J.,  delivered  the  opinion  of  the  court: 
The  sole  question  for  our  determination  is 
whether  the  defendant  has  legal  authority  to 
construct  and  operate  a  railway  under  Broad- 
way and  Madison  Avenue,  in  the  City  of  New 
York, 

The  defendant  traces  its  corporate  existence 
to  the  Act,  chapter  842  of  the  Laws  of  1868, 
entitled  "  An  Act  to  Provide  for  the  Transmis- 
sion of  Letters,  Packages  and  Merchandise  in 
the  Cities  of  New  York  and  Brooklyn  and  arrosi 
the  North  and  East  Rivers  by  Means  of  Pneu- 
matic Tubes,  to  be  Constructed  Beneath  the 
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Surface  of  the  Streets  and  Public  Places  in 
Said  aties  and  Under  the  Waten  of  Said 
Rivers." 

The  first  section  of  the  Act  authorized  and 
empowered  Alfred  £.  Beach  and  other  persons 
named,  and  their  assigns,  '*  to  lay  down,  con- 
struct and  maintain  one  or  more  pneumatic 
tubtt  in  the  soil  l)eneath  the  surface,  squares, 
avenues  and  public  places  in  the  Cities  of  New 
Yoiic  and  Brooklyn,  and  under  the  bed  of  the 
waters  of  the  East  River  between  said  cities,  and 
also  under  the  bed  of  the  waters  of  the  North 
River  from  the  City  of  New  York  to  the  shore  of 
New  Jersey,  butat  such  depth  as  not  to  interfere 
with  navigation;  and  to  convey  letters,  parcels, 
packages,  mails,  merchandise  and  property  in 
and  through  said  tubes  for  compensation  by 
means  of  vehicles  to  be  run  and  operated  therein 
by  the  pneumatic  system  of  propulsion; and  to 
the  end  that  the  public  convenience  ma^  be  pro- 
moted in  the  operation  of  the  said  vehicles,  the 
said  persons  and  their  assigns  are  also  hereby 
authorized  and  required  to  erect  upon  the  side- 
walks of  the  said  streets,  squares,  avenues  and 
public  places  suitable  ornamental  lamp-posts, 
lx)xes,  pillars  or  receptacles,  not  exceeding 
thirty  inches  in  diameter,  connected  with  said 
pneumatic  tubes,  for  the  deposit  of  letters, 
packages  and  property  to  be  transmitted  there- 
in;" and  it  provided  that  the  tubes  should  not 
^*jend  through  any  vault  nor  under  any  side- 
vvalk  fronting  on  private  property  without  the 
consent  of  the  owners  of  such  private  property 
and  compensation  to  them,  which  should  bd 
aiacertained  and  determined  in  case  the  parties 
could  not  agree  in  the  manner  provided  by  the 
Oeoeral  Railroad  Act  of  1850. 

Section  2  provided  Uiat  the  pneumatic  tubes 
should  be  so  constructed  as  to  have  a  mean  inte- 
rior diameter  of  not  exoeedingfifty-four  inches. 

Section  5  authorized  the  persons  named  in 
the  Act  to  hold  a  meeting  and  determine  the 
terms  and  conditions  upon  which  the  powers, 
T'livi^eges  and  franchises  conferred  by  the  Act 
might  be  transferred  to  a  corporation  to  be  or- 
ganized as  provided  in  the  next  section;  and 
section  6  provided-  that  in  case  the  persons  at- 
tending the  meeting  named  in  the  prior  section 
should  so  determine,  they  might  organize  them- 
selves into  a  corporation  in  the  manner  specified 
in  the  General  Manufacturing  Act  of  1848  and 
>be  Acts  amendatory  thereof  "  for  the  purpose 
of  constructing  and  maintaining  the  pneumatic 
tubes  aforesaid  and  using  and  operating  the 
same  as  hereinbefore  authorized;"  and  that  the 
corporation  so  or^nized  shall  "possess  all  the 
powers  and  privileges  conferred  by  said  Acts, 
and  be  subject  to  lul  the  duties  and  obliffaiions 
imposed  therein,  not  inconsistent  with  the  pro- 
visions of  this  Act." 

In  August,  1868,  in  pursuance  of  the  powers 
confe^rea  by  the  Act,  the  persons  therein 
named  organized  themselves  into  a  corporation 
by  the  name  of  "  The  Beach  Pneumatic  Tran- 
sit Company;"  and  in  the  certificate  executed 
and  filed  by  them  they  declare  that  the  object 
of  the  corporation  was  "  to  construct  and  oper- 
ate pneumatic  railroads  in  the  Cities  of  New 
York  and  Brooklyn,  and  under  the  waters  of 
the  North  and  East  Rivers,  and  to  exercise  all 
the  powers,  privileges  and  franchises  conferred 
upon  said  corporation  by  the  Act"  of  186H; 
that  the  capital  stock  should  be  |5,000,000,  and 
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that  the  corporation  should  conthitie  in  exiat- 
ence  for  the  term  of  fifty  years. 

The  certificate  could  give  the  corporation  no 
greater  powers  than  was  conferred  by  the  Act 
of  1868,  and  to  that  Act  we  must  look  for  the 
scope  and  measure  of  its  powers. 

The  Act  did  not  confer  railroad  powers  upon 
(he  corporation,  and  did  not  subject  it  to  any 
of  the  Railroad  Acts,  except  for  the  purpose  of 
ascertaining  the  compensation  to  be  paid  to  the 
owners  of  property  interests  in  the  streets.  It 
authorized  the  formation  of  a  manufacturing 
corporation,  with  the  incidents,  powers  ana 
dudes  of  such  a  corporation,  so  tar  as  they 
were  consistent  with  the  purposes  of  the  Act. 
The  corporation  formed  was  in  fact  a  manu- 
facturing corporation,  not,  however,  with  the 
feneral  powef4o  engage  in  any  manufacturing 
usiness,  but  for  the  sole  purpose  of  construct- 
ing, maintaining,  using  and  operatmg  the  pneu- 
matic tubes. 

The  formation  of  such  a  corporation  was  a 
matter  fairly  embraced  within  tne  title  of  the 
Act.  It  was  an  appropriate  instrumentality  to 
accomplish  the  purpones  of  the  Act,  and  in  no 
sense  a  new  and  mdependent  subject  The 
Legislature  having  authorized  the  construction 
and  operation  of  the  pneumatic  tubes  could  in 
the  Act  itself  have  created  the  corporation  or 
could  have  authorized  its  organization  under 
any  of  the  general  laws  of  the  State  adapted  to 
the  formation  of  any  busincBS  corporation;  and 
the  formation  of  such  a  corporation  would  be 
germane  to  the  main  purpose  of  the  Act  as  in- 
dicated by  its  title. 

While  the  general  manufacturing  laws  ref- 
lated the  corporation  as  to  its  mode  of  exist- 
ence, its  manner  of  action  and  its  corporate 
life  and  beine  generally,,  yet  all  its  powers  and 
duties  related  and  were  confined  to  the  con- 
struction, maintenance,  use  and  operation  of 
the  pneumatic  tubes;  and,  therefore,  section  16 
of  article  8  of  the  Constitution,  which  provides 
that  "  No  private  or  local  bill  which  may  be 
passed  by  the  Legislature  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed 
in  the  title,"  was  not,  as  contended  on  l>ehalf 
of  the  plaintiffs,  violated. 

What  do  the  words  pneumaiie  tubes  mean? 
They  convejr  to  our  minds  no  other  meaning 
than  that  oi  tubes  for  the  transmission  of  par- 
cels operated  by  atmospheric  pressure  applied 
within  the  tubes.  The  parcels  may  be  trans- 
mitted outside  the  tubes  upon  vehicles  attached 
to  a  piston  operated  within  the  tubes  by  atmos- 
pheric pressure,  or  they  may  be  transmitted 
within  the  tubes  by  atmospheric  pressure  ap- 
plied behind  them.  But  they  are  in  qp  sens^ 
railways.  Such  a  tube  may  contain  vehicles 
placed  upon  wheels,  and  the  wheels  may  run 
upon  rails  or  in  grooves,  and  yet  the  structure 
could  not,  according  to  the  popular  sense,  or 
any  legal  sense,  be  what  is  generally  known  as 
a  railway.  The  tubes  may  be  so  constructed 
that  in  a  technical  or  scientific  sense  the  struct- 
ure might  be  called  a  railwi^;  and  so,  too, 
any  structure  upon  which  vehicles  may  be 
moved  upon  rails,  however  peculiar  or  small, 
may  in  some  limited  sense  be  called  a  railway, 
and  ^et  it  may  not  be  a  railway  within  the 
meaning  of  the  Constitution  and  the  general 
laws  of  the  State.  When  they  speak  of  rail- 
ways they  always  mean  railways  either  for  the 
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general  carriage  of  propesty  or  of  passeDgers, 
or  of  both,  and  a  railway  which  may  be  oper- 
ated io  small  pneumatic  tubes  by  atmospheric 
gressure  for  the  tranamission  of  small  packages 
I  not  within  such  meaning. 
Such  wa&  the  character  and  status  of  the  cor- 
poration organized  under  the  Act  of  1868. 
That  Act  was  amended  by  the  Act,  chapter  512 
of  the  Laws  of  1869,  enUtled  "An  Act  Supple- 
mentary to  Chapter  842  of  the  Laws  of  1868, 
in  Relation  to  Carrying  Letters,  Packages  and 
Merchandise  by  Means  of  Pneumatic  Tubes  in 
New  York  ana  Brooklyn ;"  but  there  is  noth- 
ing in  that  Act  pertinent  to  the  present  discua- 
sion. 

From  1868  to  the  commencement  of  this  ac- 
tion in  1886,  80  far  as  this  record  disclosed, 
nothing  whatever  was  done  by  the  corporation 
except  to  chanee  its  name  several  times  and  to 
procure  Acts  (3  the  Legislature  purporting  to 
enlarge  its  powers  and  extend  its  corporate  life. 
No  pneumatic  tubes  have  been  constructed; 
and  it  is  a  fair  inference,  from  the  admitted 
facts,  that  the  system  for  the  pneumatic  trans- 
mission of  property  was  before  the  year  1878 
found  to  be  impracticable.  It  had  been  tried 
in  various  parts  of  Europe,  but  had  proved  a 
failure;  and  for  the  general  transmission  of 
property  or  passengers  was,  in  the  year  1878, 
nowhere  in  use.  Chambers'  Encyclopedia,  ti- 
tles, ** Atmospheric  Railway"  and  "Pneumatic 
Dispatch;"  EncvclopediaBritannica,  title,  *' At- 
mospheric Railway;"  Applcton's  Cyclopedia, 
title,  *  •Atmospheric  Railway;"  Johnson^  Cy- 
clopedia, title,  ''Pneumatic  Transmissions." 

In  1878  the  persons  interested  in  the  corpora- 
tion, as  we  may  infer,  beini:  aware  of  its  insuf- 
ficiency for  any  practical  purpose,  concluded 
to  procure  an  enlargement  of  its  powers  and  a 
raaical  change  in  its  character  and  purposes, 
and,  therefore,  they  obtained  the  passage  of  the 
Act,  chapter  106,  entitled  "An  Act  Supple- 
mental to  and  Amendatory  of  Chapter  8&  of 
the  Laws  of  1868;  an  Act  entitled  'An  Act  to 
Provide  for  the  Transmission  of  Letters,  Pack- 
ages and  Merchandise  in  the  Cities  of  New 
York  and  Brook Ivn,  and  across  the  North  and 
East  Rivers,  by  Means  of  Pneumatic  Tubes,  to 
be  Constructed  beneath  the  Surface  of  the 
Streets,  Squares,  Avenues  and  Public  Places  in 
Said  Cities,  and  under  the  Waters  of  Said  Rivers," 
passed  June  1,  1868;  and  of  chapter  512  of  the 
Laws  of  1869,  entitled  "An  Act  Supplementary 
to  Chapter  842  of  the  Laws  of  1868,  in  Relation 
to  Carrying  Letters,  Packages  and  Merchandise 
by  Means  of  Pneumatic  Tubes,  in  New  York 
and  Brooklyn,  and  to  Provide  for  the  Trans- 
portation of  Passengers  in  Said  Tube."  The 
last  phrase  of  this  title,  "and  to  Provide  for  the 
Transportation  of  Passengers  in  Said  Tubes," 
did  not  appear  in  the  title  of  the  Act  of  1869,  and 
^et  in  the  Act,  in  all  its  stages  throuerh  the  Leg- 
islature, as  approved  by  the  Qovemor,  filed  In 
the  office  of  the  Secretary  of  State,  and  printed 
in  the  Session  Laws,  the  quotation  marks  are 
80  placed  as  to  make  the  phrase  appear  to  be 
part  of  that  title. 

The  title  of  the  Act,  therefore,  was  well  cal- 
culated to  deceive  any  persons  to  whose  atten- 
tion it  came  while  the  Act  was  under  consid- 
eration in  the  Legislature.  But  we  will  assume 
that  this  title  is  to  have  the  pame  force  and  effect 
aa  if  that  of  the  Act  of  1869  had  been  properly 
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quoted,  and  then  the  only  addition  to  the  tfCto 
of  the  prior  Acts  is  the  final  phrase  abovequoled, 
and  the  onlv  sublect  expressed  in  the  title  is  the 
transportation  of  property  and  passengen  in 
pneumatic  tubes.  This  title  is  assailed  hy  the 
plaintiffs  as  not  in  compliance  with  section  U 
of  article  8  of  the  Constitution  above  aaoted« 
A  particular  ezaniination  of  the  provisioiu  of 
the  Act  is  therefore  necessair.  ■ 

The  first  section  provides  that  it  shall  be  law- 
ful for  the  Beach  Pneumatic  Trandt  Company 
"to  construct,  maintain  and  operate  an  under- 
ground railway  for  the  transportation  of  passen- 
gers and  property"  under  Broad  way  and  Madi- 
son Avenue,  by  means  of  tubes  of  enlaraed 
interior  diameter  sufficient  for  the  conatrucuon 
of  a  railway  or  railways  therein,  and  for  the 
running  of  cars  and  the  carrying  of  pusaengen 
therein;  snd  also  to  construct,  in  connection 
with  said  tubes,  two  or  more  tracks  of  railwaVp 
with  the  necessary  turnouts  and  stations  for  the 
ingress  and  egress  and  accommodation  of  pas- 
sengers, and  Tor  the  receipt  and  discharge  of 
packages  and  freight;^  and  said  company  shall 
nave  t£e  right  and  privilegje,  subject  to  the  ap- 

Eroval  of  the.  board  of  engmeer  commissioners, 
ereinafter  provided  for,  to  make  connection 
with  the  Harlem  and  connecting  railroads  at 
any  point  deemed  best  at  or  above  Forty  Sec- 
ond Street,  and  also  to  make  connection  with 
the  Hudson  River  Railroad  at  any  point  north- 
erly of  Fifty-Ninth  Street 

Section  2  provides  that  the  passenger  tubes 
shall,  as  far  as  practicable,  follow  the  center 
line  of  the  streets,  and  shall  not  occupy  in  the 
aggreffate  a  greater  space  than  thirty  one  feet 
in  width  by  eighteen  feet  in  height,  exterior 
measurement;  and  that  they  shall  be  laid  and 
constructed  under  the  supervision  of  a  board 
of  three  engineer  commissioners,  whose  duty  it 
is  to  see  that  the  "passenger  tubes  and  rail- 
ways" are  constructed  in  a  thorough  and  work- 
manlike manner,  and  that  they  shall  constitute 
a  board  of  commissioners,  a  majority  of  whom 
* 'shall  determine  whether  the  pneumatic  sys- 
tem or  other  motive  power  shall  be  adopted  oy 
said  corporation  for  the  propulsion  of  the  can 
running  within  said  passenger  tubes." 

Section  4  authorizes  the  corporation  to  ao> 
quire  the  title  to  such  leal  estate  or  interest 
uierein  as  may  be  necessary  to  enable  it  to  con- 
struct, operate  and  maintain  "said  tubes  and 
railways."  and  to  construct  and  maintain  the 
proper  platforms,  stations  and  buildingB  at  such 
points  along  the  route  of  its  tubes  as  may  be  * 
convenient  and  suitable  for  the  ingress  and 
egress  of  its  passengers,  and  for  the  receipt  and 
discharge  of  freight  and  packages  and  neces- 
sary for  the  successful  operation  of  *'said  tubes 
ana  railway  and  for  the  proper  connections  be- 
tween sala  tubes  and  railway,  platform,  sta- 
tions and  buildings;"  and  in  case  the  ooipora- 
tion  is  unable  to  agree  with  the  owners  of  real 
estate  for  the  purchsseand  use  thereof,  it  is  au- 
thorized to  acauire  the  title  to  the  same  in  the 
manner  provided  in  the  General  Railroad  Act 
of  1850;  and  in  all  cases  the  use  of  the  streets, 
avenues,  squares,  grounds  and  public  places, 
and  the  right  of  way  under  the  same  for  the 
purpose  of  "said  tul)esaQd  railway  or  railways 
therein,"  shall  be  considered  and  is  declared  to 
be  a  public  use. 

Section  6  provides  that  "  It  shall  be  lawful 
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for  said  oorporation  to  convey  passengers  on 
said  railway  or  railways  through  said  tubes  for 
hire,"  and  regulates  the  rate  of  fare  that  may 
be  charged. 

Section  6  provides  that  the  corporation  shall 
commence  active  operations  in  the  construc- 
tion of  its  works  within  six  months  after  the 
passage  of  the  Act,  and  shall  complete  the  sec- 
tion of  passenger  tubes  with  two  railway  tracks 
from  Bowliug  Green  to  Fourteenth  Street  with- 
in three  years,  and  shall  complete  the  remainder 
of  the  passenger  tubes  as  autiiorized  within  five 
years  thereafter. 

Section  7  provides  that  the  corporation  shall 
not  construct  any  station,  depot  Or  other  build- 
ing or  work  above  the  surface  of  any  land  be- 
longing to  the  City  of  New  York,  either  in  its 
own  right  or  as  trustee,  without  the  consent  of 
the  mayor  and  aldermen;  but  that  nothing  in 
the  Act  shall  be  construed  to  authorize  the 
mayor  and  aldermen  to  donate,  lease  or  sell  any 
portion  of  any  of  the  ground  surface  of  any 
public  park  in  the  city  beyond  what  may  be  ab- 
solutely necessary  for  the  exit  from  and  en- 
trance to  the  railroad. 

Section  9  provides  that  the  corporation  shall 
possess  **al1  the  powers  and  be  subject  to  all  the 
duties  and  liabilities  imposed  on  railroad  corpo- 
rations by  the  laws  of  this  State,  not  incon^t- 
cnt  with  the  charter  of  this  company  or  the 
purposes  of  its  incoporation." 

Here  we  read  nothing  of  pneumatic  tubes  or 
of  propulsion  by  atmospheric  pressure,  nor  even 
of  pneumatic  railways.  We  read  of  passenger 
lubes,  but  we  must  not  be  deceived  by  the  jug- 
ffle  of  words.  We  find  authorized  a  grand  un- 
derground railway,  not  less  than  fifteen  miles 
long,  with  two  or  more  tracks,  turnouts,  plat- 
forms, stations,  buildings  and  other  appurte- 
nances, with  power  to  connect  with  surface 
steam  railroads,  to  be  operated  through  passage- 
ways called  tubes,  eighteen  feet  in  height  and 
thirty -one  feet  in  width,  exterior  measurements; 
in  fact,  tunnels  which  could  not  be  operated  by 
atmospheric  pressure.  What  was  before  a 
manufacturing  corporation  was  converted  into 
a  railroad  corporation,  or  at  ledst  had  super- 
added the  powers,  privileges,  duties  and  liabili- 
ties of  railroad  corporations  under  the  general 
laws  of  the  State  with  authority,  by  the  consent 
of  the  engineer  commissioners,  to  use,  for  the 
movement  of  its  cars,  horses,  steam  or  any 
other  motive  power. 

The  construction  of  such  a  railway  by  such  a 
corporation  is  certainly  a  subject  not  expressed 
in  the  title  of  the  Act.  The  only  subject  there 
indicated  is  the  transportation  of  passengers  and 
property  through  pneumatic  tubes  by  atmos- 
phmc  pressure.  A  title,  purporting  that  an 
Act  provides  for  pneumatic  transportaUon, 
would  not  be  sufilcient  for  an  Act  authorizing 
the  construction  and  operation  of  a  horse  nn- 
way  or  a  steam  railway,  as  a  title  purporting 
thai  an  Act  authorizes  a  line  of  omnibuses  for 
the  transportation  of  passengers  would  not  be 
sufficient  for  an  Act  authoriuiig  the  construc- 
tion of  a  railway  for  the  same  purpose. 

The  constitutional  provision  referred  to  has 
been  deemed  by  statesmen  and  iuriBts—eondi- 
tares  legum^of  so  much  importance  that  it  is 
•found  in  the  fundamental  law  of  most  of  the 
States.  Its  purpose  is  to  prevent  fraud  and 
deception  by  concealment  in  the  body  of  Acts 
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of  subjects  not  by  their  titles  disclosed  to  the 
general  public,  and  to  lej^islators  who  may  rely 
upon  them  for  information  as  to  pendine  legis- 
lation. When  the  subject  is  expressed,  lul  mat* 
ters  fairly  and  reasonably  connected  with  it, 
and  all  measures  which  will  or  may  fadlitata 
its  accomplishment,' are  proper  to  be  incorpo- 
rated in  I  lie  Act  and  are  germane  to  the  titJe. 
The  title  must  be  such  at  least  as  fairly  to  sug- 
gest  or  give  a  clew  to  the  subject  dealt  with  in 
the  Act;  and  unless  it  comes  up  to  this  standard 
it  falls  below  the  constitutional  requirement. 
J\r.  r.  V.  Colegate,  13  N.  Y.  146;  People  v.  HiUs, 
86  N,  Y.  449,  452;  Be  N.  T.  A  B,  Bridge,  73 
N.  Y.  537;  Be  Department  ef  Public  Parke,  8& 
N.  Y.  489;  PeapU  v.  WhiOoek,  93  N.  Y.  191; 
B6  Knavat,  101  N.  Y.  188.  3  Cent.  Bep.  97^ 
Cooley,  Const.  Lim.  141. 

Here  the  onlv  subject  suggested  by  the  title  i» 
the  transportation  of  passengers  and  property 
through  pneumatic  tubes  by  atmospheric  pres* 
sure,  and  everything  appropriate  and  germane 
to  that  subject  could  be  provided  for  in  the  Act. 
But  a  person  reading  the  title  alone  would  have 
no  clew  whatever  to  the  great  railway  scheme 
actually  authorized  by  the  Act;  and  so  tlie  cor- 
porators themselves  evidently  regarded  the  Act, 
for  finding  that  the  corporation  had  outirrowD 
its  name,  "  The  Beach  Pneumatic  'fransit 
Company,"  they  by  the  Act  508  of  the  Laws  of 
1874,  had  it  changed  to  the  "  Broadway  Under- 
ground Railway  Company;"  and  in  the  Act 
ahead  these  before  called  "tubes"  are  called 
"  tunnels;"  and  ten  years  later,  by  an  order  of 
the  proper  court,  the  name  was  again  changed 
to  the  "  New  York  Arcade  Railway  Comi>any," 
while  by  the  Acts  of  1874,  chapter  454  of  1881 
and  chapter  813  of  1886,  the  charter  of  the  cor- 
poration was  amended  and  its  powers  greatly 
enlarged,  pneumatic  tubes,  propulsion  by  at- 
mospheric pressure  and  pneumatic  railways  are 
nowhere  mentioned;  and  all  that  is  left  as  a 
result  of  all  the  legislation  is  a  grand  scheme 
for  underground  railways  operated  by  any 
motive  power  except  such  as  shall  emit  "smoke, 
gas  or  cinders,"  which,  if  carried  into  e£fect, 
would  doubtless  be  one  of  the  marvels  of  the 
world.  But  if  it  is  as  desirable  and  safe  as  it  is 
marvelous  it  should  be  placed  upon  a  constitute 
tional  basis,  and  make  an  undisguised  appeal 
upon  its  merits  for  the  public  sanction. 

Our  conclusion,  therefore,  is  that  the  Act  of 
1878  for  the  insdficiency  of  its  title  Is  uncon- 
stitutionid  and  void,  and  hence  all  subsequent 
legislation  based  upon  that  Act  must  fall  with 
it. 

When  the  Act  of  1888  was  passed,  under 
which  the  defendant  proposes  to  lay  down  its 
tracks  and  to  construct  its  underground  rail- 
ways, it  had  no  power  to  construct  an  undetw 
ground  railway  for  the  transportation  of  pas- 
sengers and  general  freight  through  tunnels; 
and,  therefore,  that  Act  u  in  conflict  with  sec* 
tion  17  of  article  8  of  the  Constitution,  which 
forbids  the  Legislature  to  pass  a  private  or  local 
bill  granting  to  any  corporation  the  right  to  lay 
down  lailroad  tracks  or  to  construct  a  street 
ndlroad  except  upon  conditions  mentioned  in 
that  section .  BeN.F.  Dt^tria  B.  Co,  107  N.  Y. 
43,  9  Cent.  Rep.  834. 

We  need  go  no  further.  The  conclusion 
already  reached  renders  it  unnecessary  to  solve 
the  various  other  questions  argued  with  much 
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ability  and  learning  by  the  able  counsel  who 
appeared  before  us. 

T?u!  judgment  nikmild  be  affirmed,  with  costs. 

All  concur. 

Gray*  J.,  concurrinff: 

I  concur  with  Earl,  «A,  iti  his  opinion  that  the 
Act  of  1878  was  unconstitutional  and  void,  in 
that  it  failed  -to  comply  with  section  16  of 
article  3  of  the  Gonstituuon.  But  I  am  further 
of  the  opinion,  assuming  that  the  Act  of  1873 
was  valid,  and  that  there  was  an  acceptance  of 
and  a  valid  compliance  with  the  conditions  of 
the  Act  of  1873,  and  that  there  was  a  waiver 
of  causes  of  forfeiture  by  the  passage  of  the 
Act  of  1886,  that  the  latter  Act  was  in  viola- 
tion of  the  provisions  of  the  Constitutional 
Amendment,  which  went  into  effect  on  January 
1, 1875.  By  that  Amendment  the  Legislature 
wai^  inhibited  from  passing  a  private  or  local 
bill  granting  to  an v  corporation  the  right  to  lay 
down  railroad  tracks  or  any  exclusive  privilege, 
immunity  or  franchise  whatever. 

The  Act  of  1886,  under  which  the  appellant 
claims  to  have  acquired  its  present  rights,  can- 
not, in  m^  view  of  what  it  grants,  oe  upheld 
as  legislation  which  merely  regulates  the  exer- 
cise of  powers  formerly  granted  to  and  pos- 
sessed by  an  existing  corporation.  It  went  far 
beyond  that.  It  was  in  fact  a  new  grant  of  sub- 
stantive rights  in  addition  to  and  dufering  from 
what  might  have  been  claimed  under  the  Act  of 
1873. 

By  the  Act  of  1878  the  company  would  have 
bad  the  right  to  construct  a  railway  in  tubes, 
which  should  not  occupy  a  greater  space  than 
thirty-one  feet  in  width  by  eighteen  feet  in 
height,  exterior  measurement  The  company 
coiud  not  have  approached  within  two  feet  of 
the  curb  line,  nor  within  eighteen  feet  of  the 
building  line.  These  restrictions  must  be 
deemed  to  be  important  limitations  and  whole- 
some provisions,  designed  for  the  protection  of 
the  rights  of  the  abutting  property  owners,  and 
to  secure  to  the  public  ttie  rightful  enjoyment 
of  the  streets  as  such. 

By  the  Act  of  1886  they  would  possess  the 
right  to  excavate  for  their  railways  a  space  of 
forty-four  feet,  inside  measurements,  in  width, 
and  without  any  limitation  as  to  depth.  They 
might  construct  railways  without  the  use  of 
tubes  or  tunnels,  and  use  any  motive  power 
which  would  not  permit  of  the  emission  of 
smoke,  gas  or  cinders. 

I  think  that  we  have  here  a  pretty  wide  de- 
parture from  the  rights  and  powers  to  be  en- 
joyed under  the  Act  of  1873.  The  pneumatic 
tu  oe,  of  a  diameter  of  fifty-four  inches,  for  the 
transportation  of  packages  and  merchandise, 
authorized  under  the  original  charter  of  1868, 
and  which  was  transmutad  by  the  Act  of  1873 
into  a  tubular  passenger  and  freight  railway, 
has  now  wholly  disappeared,  and  in  its  place  ap- 
pears a  scheme  for  what  amounts  to  a  complete 
occupation  of  the  street  for  railway  purposes, 
except  so  far  as  it  leaves  a  roof  over  the  excava- 
tion to  take  the  place  of  the  street  surface. 

This  grant  of  a  right  to  excavate  the  street 
to  an  extent  practically  unlimited,  and  the  |)er- 
mission  to  abandon  tubes,  and  to  construct 
railways  in  the  excavation,  are  matters  of 
grant  too  serious  in  their  nature  and  consequenc- 
es, under  the  circumstances  of  the  case,  to  be 
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passed  over  as  in  mere  r^ffulalScHi  of  an  existing 
franchise.  To  allow  sudi  legislation  is,  in  taj 
opinion,  to  nullify  the  beneficial  and  protective 
objects  aimed  at  by  the  Constitutions  Amend- 
ment of  1876. 

Under  the  guise  of  an  amendment,  Uiere  waa 
a  legislative  grant  to  this  company  of  franchiseB 
and  privileges  beyond  any  naturally  following 
upon  or  flowing  rrom  those  grantea  under  the 
Act  of  1873,  not  in  harmony  with  the  spirit  of 
that  grant,  and  of  necessity,  exclusive  m  their 
nature.  It  therefore  fell  within  the  proMbition 
of  the  Constitutional  Amendment 

When  the  people  have  by  amending  the  Con- 
stitution, restricted  the  powers  of  their  repre- 
sentatives in  the  Legislature  to  pass  private  or 
local  bills  which  grant  the  right  to  lay  down 
railroad  tracks,  or  any  exclusive  privileges  or 
franchises  to  a  corporation,  the  courts  should 
see  to  it  that  the  Constitutional  Amendment  n 
not  evaded  under  the  pretense  of  an  amend- 
ment of  the  charter.  They  should  scrutinize 
the  lenslative  Act  complained  of;  not  with  the 
idea  of  seeking  a  way  to  a  construction  adverse 
to  its  constitutionality;  but  rather  to  uphold  it. 
if  possible.  But  if  the  scrutiny  reveals  a  real 
and  serious  violation  of  the  constitutional  pro- 
visions, th^  must  oondenm  the  Act  as  invalid. 

It  is  said,  however,  that  a  scope  of  action  is 
offered  for  the  Legislature  with  respect  to  cor- 
porations already  in  the  possession  oi  corporate 
rights  acquired  under  statutes  passed  before  the 
adoption  of  the  Constitutional  Amendment 
As  a  general  propoeition  this  is  true. 

Conceding  to  the  Legislature  its  full  measure 
of  authority  to  Instate,  under  the  general 
grant  of  power  by  Uie  Constitution  of  the  8tate» 
we  hold  that  such  authority,  when  now  exer- 
cised by  a  private  bill  in  behalf  of  a  corporation, 
cannot  under  the  guise  of  measures  for  the  reg- 
ulation of  the  exercise  of  the  corporate  powers 
and  franchises,  be  upheld  by  the  court,  when, 
by  a  practical  construction,  the  Act  permits 
what  the  amendment  of  the  Constitution  pro- 
hibits. The  regulation  of  these  powers  imd 
franchises,  when  the  Act  touches  them  so  as  to 
alter  them,  means  their  restriction  rather  tiiaa 
their  enlargement 

If  enlargement  of  powers  may  be  sometimes 
consistent  with  the  constitutional  limitations, 
it  may  not  go  to  the  extent  of  trenching  on  the 
territory  of  private  and  public  rights  over 
which  the  Constitution  was  plainly  intended 
to  operate  in  its  limitations.  When  enlar^ 
ment  of  corporate  powers  becomes  indistin- 
guishable from  a  grant  of  new  substantive 
rights  within  the  purview  of  the  section  in  ques- 
tion, then  the  mischief  is  accomplished  to  pre- 
vent which  ths  Constitutional  Amendment 
was  designed. 

In  Re  QUbert  Elevated  Bailteap  Company,  70 
N.  Y.  361,  ClLnrch,  OK  J.,  in  discussing  the 
changes  of  structure,  etc,  made  by  the  com- 
missioners under  the  provisions  of  the  liapid 
Transit  Act,  said  the  chancy  were  restrictive 
in  their  character.  **  By  the  chart^'r  the  whole 
street  was  to  be  covered  by  the  structure;  by 
the  conditions  imposed,  only  a  portion  of  some 
streets  could  be  occupied.  And  he  says,  in 
that  connection:  "  I  cannot  accede  to  the  prop- 
osition that  any  change  in  the  structure  and  in . 
the  manner  of  occupying  the  streets,  however 
restricUve  upon  the  company  or  beneficial  to 
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the  public  in  the  use  of  the  streets,  constitutes 
a  fresh  grant  of  the  right  to  lay  down  railroad 
tracks.  It  is  a  misnomer  to  call  such  restric- 
tions grants  of  any  right  whatever.  As  well 
might  the  cutting  down  of  a  fee- to  a  life  estate 
be  termed  a  grant  of  land."  Again  he  says: 
'*  No  exclusive  right  or  franchise  was  granted 
to  the  respondent  corporation  upon  any  con- 
struction of  the  clause.  Every  substantial  right 
existed  before  the  passage  of  the  Act,  and  the 
conditions  i  mposed,  embracingchangesof  struct- 
ure and  manner  of  occupying  streets,  should 
be  regarded  as  restrictive  of  existing  ris^hts, 
and  not  grants  of  rights  or  franchises  within 
the  constitutional  sense  .  .  .  This  series  of 
amendments  designed  to  restrict  the  powers  of 
the  Legislature  in  matters  of  detail,  under  gen- 
eral phrases  and  undefined  words,  is  experiment- 
tal  in  this  State.  They  must  be  sustained  and 
applied  by  a  rational  and  practical  construo- 
tion,  so  as  to  subserve  the  purposes  intended, 
and  prevent  the  evils  desiraed  to  be  remedied; 
but  not  by  an  artificial  ana  technical  construc- 
tion to  extend  their  application  to  cases  never 
contemplated." 

I  think  the  meaning  of  the  decison  is  clear. 
If  the  legislative  Act  operates  upon  a  charter 
in  the  direction  of  a  regulation,  an  adjustment 
or  a  restriction  of  powers  possessed',  it  could  not 
be  objectionable. 

Within  its  reserved  powers  the  Legislature 
may  at  all  times  amend  or  alter  the  charter; 
but  the  Constitutional  Amendment  will  not 
l.ermitit  by  a  private  bill  to  make  any  new  grant 
of  rights  comprehended  within  those  specified 
by  the  amendment.  I  do  not  think  that  it  can 
be  said  in  the  present  case  that  every  substan- 
tial right  given  by  the  Act  of  1886  existed  pre- 
viously. 

For  the  reasons  I  have  briefly  given  I  think 
the  Act  of  1886  practically  gave  to  this  coTpom- 
lion  a  right  to  lay  down  rauroad  tracks,  which 
it  could  not  have  exercised  under  the  Act  of 
1878,  and  also  gave  what  are  practically  ex- 
clusive privileges.  I  think  it  contravened  the 
Constitution,  In  the  letter  and  in  the  spirit,  and 
is  therefore  void. 

Kugeir^OIi.  J.;  Danforth  and  Peckham, 
JJ,,  concur. 


John  LIBBET,  Appt, 

V. 

Emma  J.  MASON,  Jicsjit. 

(....N.T ) 

1.  An  appeal  from  an  order  of  the  ^neral 
term  is  not  premature  although  no  Judgment 

Note.— Probate;  ffrcmt  of  letters;  cUation;  «#ect 
of  renunciation. 

The  provisions  of  section  27  of  the  Bevirod  Btat- 
tites  apply  to  every  application  for  letters  of  ad- 
miDistratlon,  and  leave  it  discretioiiary  with  the 
surrogate  whether  persons  out  of  the  Jurisdiction 
of  the  court  shall  receive  notice  of  the  application, 
or  not    He  Williams,  61  Hun,  60. 

Where  there  are  two  sisters,  one  unmarried  and 
one  married,  letters  issued  to  the  unmarried  one 
without  notice  to  the  other  are  valid.  Re  Curser, 
80  N.  Y.401;  2  Civ.Proc  Rep.  411,rever8injr26  Hun,570. 

The  provision  of  the  Code  of  Civil  Procedure, 
0  2662,  requirinflr  noUce  to  eve  t  person  having  a 
prior  or  equal  nght,  did  not  am>ly,  and  the  appoint- 
ment was  valid,  overruling  west  v.  Ifapes,  4  Redf . 
486.    iie  Curser,  80  N.  Y.  401. 

Undei  the  law  it  was  not  Incumbent  upon  the 
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has  been  entered  thereon,  where  the  order  is  in  a 
speoial  proceedinjT  appealed  from  the  surrogate 
which  oould  only  terminate  In  an  order. 

2.  Upon  a  petition  llvr  letters  of  adminia- 
tiittlon»  although  it  is  not  necessary  to  cite  a 
dtixen  of  the  United  States  havhag  a  right  to  let- 
ters prior  or  equal  to  that  of  the  petitioner,  but 
reBtdln^r  in  another  State,  yet  if  such  person  ap- 
pears before  the  surrogate,  and  presents  his 
claim  before  the  issue  of  letters,  his  claim  cannot 
be  disregarded. 

dfaroh  fi.  1880^ 

APPEAL  from  an  order  of  the  General  Term 
of  the  Supreme  Court,  Second  Department, 
afflrminffan  order  of  the  surrogate  granting 
letters  of  administration.    Beoersed. 

The  facts  and  questions  presented  fully  ap- 
pear in  the  opinion. 
Mr.  Chauneey  B.  Ripley  for  appellant 
Mr,  Nathaniel  B.  Cooke  for  respondent 

Finehf  J,,  delivered  the  opinion  of  the 
court. 

On  the  14th  day  of  February,  1886,  Lydia  C. 
Libbey,  a  resident  of  Brooklyn,  in  this  State, 
died  leaving  her  surviving  her  husband,  John 
Libbey,  who  resided  in  the  State  of  Maine,  and 
her  daughter  by  a  former  husband  who  is  the 
respondent,  Emma  J.  Mason.  On  the  11th  of 
March  following  she  presented  to  the  Surrogate 
of  Eines  County,  a  petition  askinf?  to  be  ap- 
pointed administratrix  of  her  mother's  estate. 

No  citation  to  the  nonresident  husband  was 
directed  to  be  isBued,  but  on  the  15th  of  March, 
1^,  and  while  the  prior  proceeding  was  pend- 
ing and  undetermined,  he  appeared  before  the 
surrogate  and  presented  his  petition  to  be  ap- 
pointed administrator,  and  claiming  priority  of 
right  The  two  proceedings  were  then  prac- 
tically consolidated  and  heard  together,  and 
resulted  in  an  order  or  decree  granting  letters 
to  the  daughter  and  denying  them  to  the  hus- 
band. Fiom  that  order  he  appealed  to  the 
general  term,  where  it  was  aflQrmed,  with  costs 
against  the  husband.  That  affirmance  occurred 
in  December  of  1886,  and  the  order  was  en- 
tered by  the  successful  party,  and  notice  of 
that  entry  served  upon  the  husband's  attorney. 

Notice  of  taxation  of  costs  was  given  for  Jan 
uary  6,  and  adjourned  from  tinie  to  time  until 
January  27,  on  which  day  the  attorney  for  Mrs. 
Mason  failed  to  appear  before  the  clerk,  and 
notice  of  appeal  from  the  order  and  decree  of 
the  surrogate  was  served  by  Libbey.  There* 
after  the  costs  were  taxed,  but  under  an  order 
made  by  the  special  term  requiring  it  to  be  done 
nunc  pro  tune,  and  as  of  January  27,  the  date 

Burroflrate  to  issue  a  citation  to  the  husband;  it  was 
entirely  within  his  competence  and  discivtion  to 
issue  letters  to  the  daughter  immediately  upon  the 
presentation  of  her  petition.  The  failure  to  issue 
letters  to  the  dauarhter  previous  to  the  presentation 
of  the  petition  of  the  husband  did  not  devest  the 
surrogate  of  bis  discretion,  and  he  could  exercise 
the  same  thereafter  as  well  as  theretofore.  Libbey 
V.  Ma  on,  42  Hun,  472. 

An  administrator  who  has  been  removed  for  fail- 
ure to  erive  sureties  is  entitled  to  citation  on  an  ap- 
Blication  of  one  havlnj;  inferior  riff ht.  Barber  v. 
onverse,  1  Redf.  880. 

A  failure  to  cite  the  widow  of  the  deceased  is  an 
irreerularity,  for  which  the  letters  m\ght  be  re- 
voked, but  does  not  render  them  absolutely  void, 
Kelly  V.  West,  80  N.  Y.  189.  See  Peters  v.  Publio 
Admr.  1  Bradf .  SOO;  Ck)bb  v.  Beardsley,  87  Barb.  VUL 
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of  the  appeal,  and  wttboot  prejndto  to  that 
appeal. 

The  appeflant  is  now  met  by  a  motico  to  dis- 
miss bis  appeal,  on  the  ground  that  it  was  pre- 
maturely taken.  It  is  said  that  upon  the  de- 
cision of  the  general  term,  a  Judgment  must  be 
entered,  and  nnoe  this  appeal  was  from  its  order 
it  was  premature;  and  section  2685  of  the  Code 
Is  relied  upon.    The  contest  before  the  surro- 

gate  was  in  a  special  proceeding  which  was 
rough t  to  the  general  term  by  an  appeal,  and 
could  only  terminate  in  an  order.  The  section 
referred  to  speaks  of  the  Judgment  or  order, 
and,  perhaps,  is  somewhat  confused,  but  does 
not  after  the  explicit  definitions  of  the  Code. 
There  was  no  room  for  mistake  as  to  the  decis- 
ion appealed  from,  and  the  appeal  was  not 
premature. 

The  court  below  has  sustained  the  appoint- 
ment of  'Mis.  Mason  in  reliance  upon  section 
9662  of  the  Code.  We  have  already  twice  de- 
cided that  no  repeal  of  the  priority  of  right  dic- 
tated by  the  Revised  Statutes  was  intended  or 
effected  by  that  section,  and  that  such  priority 
of  right  was  not  lost  by  the  fact  of  residence  in 
another  State  if  the  petitioner  was  a  citizen  of 
the  United  States.  Ns  Page,  107  K.  T.  266,  9 
Cent.  Hep.  728;  ReWiUiamB,  111  K.  T.  680. 

A  very  excellent  statement  of  the  reasons  for 
denying  such  repeal  was  given  in  the  general 
term  opinion  in  the  latter  case.  Section  27  of 
the  Revised  Statutes,  which  designates  the  order 
of  administ  ration  and  fixes  the  priority  of  right, 
imposes  no  condition  of  residence  within  the 
State. 

So  much  is  conceded;  trat  an  effort  has  been 
made  to  argue  out  such  a  condition  as  inferen- 
tially  imposed  by  other  terms  and  provisions  of 
the  statute,  and  especially  by  those  which  relate 
to  ancillary  letters.  That  inference,  however, 
is  effectually  rebutted  by  the  terms  of  section 
SS,  which  dictates  the  persons  to  whom  letters 
shall  be  refused  whatever  may  be  their  relation 
to  the  deceased.  Among  these  is  enumerated 
"  a  person  not  a  citizen  of  the  United  States  un- 
less such  person  reside  within  tiiis  State."  The 
plain  inference  and  obvious  meaning  is  that 
nonresidence  excludes  only  when  the  claimant 
is  not  a  citizen  of  the  United  States,  but  where 
that  citizenship  exists  the  nonresidence  is  im- 
material, and  has  no  effect  upon  the  priority 
of  right  The  rule  is  not  changed  by  section 
2662  of  the  Code,  which  does  not  repoil  by  im- 
plication the  right  of  priority  given  by  the  Re- 
vised Statutes.  We  so  held  in  Be  Page,  tU' 
pra. 

That  section  gives  to  the  surrogate  a  discre- 
tion to  omit  a  citation  to  nonresidents,  although 


having  a  prior  right,    Theonlyi  ^ 

is  that  "in  geneial  the  delay  which  a  dtStkn 
in  such  a  case  would  piroduoe  is  unnecensMy." 
Nevertheless,  a  Judidoos  surrogate,  armed  wifb 
this  destructive  descretion,  will  nueij  ahnt 
out  the  prior  right  of  an  American  dtteen  liv- 
ing in  a  sister  State  because  some  time  ia  ( 
tifu  to  five  it  recognition  and  protection. 

But  It  is  upon  the  final  clause  of  the  m 
that  the  argument  for  repeal  Is  mainly  founded. 
That  reads:  "Where  it  is  not  necessary  to  dim 
any  person,  a  decree  granting  to  the  petitioner 
letters  may  be  made  upon  presentation  of  tlie 
petition."  Doubtiess  this  clause  was  only  in- 
tended to  mean  that  where  the  applicant  had 
the  first  and  paramount  right,  and  none  existed 
prior  or  equal  to  his,  the  surrogate  mirirt  aciat 
once,  because  dtation  to  anyone  would  be  need- 
less. But  this  innocent  meaninff  is  carried  be- 
yond its  purpose  by  thephraseotogy  employed, 
and  has  led  to  the  logic  that  since  it  is  not  nec- 
essary to  dte  a  nonresident,  whatever  his 
priority  of  right,  the  surrogate  may  disregard 
that  right,  and  it  is  thereby  lost  That  be  may 
disregard  it  seems  to  be  true;  that  it  is  thereby 
lost  or  ceases  to  exist  or  has  suffered  a  repeal 
does  not  at  all  follow.  It  remains  unchanged. 
The  remedy  for  its  enforcement  has  been  mod- 
ified, but  th^  right  itself  has  not  been  destroyed. 

The  surrogate  may  act  without  a  dtation  to 
the  nonresident  dtizen,  and  disregard  his  right 
because  he  is  not  present  to  assert  it  Whether 
the  letters  so  issued,  although  rq^ar  under  the 
Code,  would  stand  against  an  application  for 
thdr  revocation  by  the  nonresident  dtizen  hav- 
ing the  prior  right,  it  is  not  necessary  now  to 
determine.  But  where,  although  not  dted,  the 
nonresident  appears,  before  the  issue  of  letters, 
and  presents  bis  claim  and  stands  upon  his 
right,  the  surrogate  may  not  deny  it 

In  this  case  the  omission  to  dte  Libbey  was 
immaterial,  for  he  aroeared  and  was  heard  in 
opposition  to  the  claim  of  Mrs.  Mason  before 
any  appointment  whatever  was  made,  and  the 
question  of  priority  of  right  was  directly  in- 
volved. The  onler  appealed  from  both  grants 
the  application  of  the  oaughterand  denies  that 
of  the  husband.  The  surroraite  was  required 
to  dedde  between  the  two.  ao  statute^  rea- 
sons for  rejecting  the  husband's  adroinistration 
were  given,  and  fetters  should  have  been  awaid- 
tohim. 

The  order  ef  the  General  Term  and  ef  (he 
Surrogate  ehofud  be  reversed,  and  the  case  remit- 
ted to  the  surrogate,  that  letters  may  be  Inued  to 
the  husband,  John  Libbey, with  costs  personal- 
ly against  the  petitioner,  Mia.  Mason, 

All  concur. 
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J.  Henry  TILGE  et  al,.  Trading  as  Henry 
Tilge  &  Co.,  Plffs.  in  mr„ 

V, 

MaUhew  BROOKS,  Copartner  of  W.  How- 
ard Brooks  and  A.  May  Stevenson,  Trading 
as  W.  Howard  Brooks  &  Stevenson. 

(....Pa.....) 

Noiioe  of  dinolation,  as  In  the  oase  of  a  gen- 
eral partnerBhip,  Is  not  neoessory  where  a  penon 
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attempting  to  become  a  special  partner  has,  by 
virtue  of  the  Pennsrlvania  Act  of  March  21, 1886 
(Pub.  LawB,  USi,  become  liable  as  a  general  part- 
ner by  reason  of  noncompliance  with  ttie  provis- 
ions of  that  statute. 

(Februaiy  11, 1880J 

ERROR  to  the  Common  Pleas  No.  4  of  Phil- 
adelphia County,  to  review  a  Judgment  of 
nonsuit  in  an  action  against  an  alle^d  mem- 
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b6r  of  t  parteenOitp  oonoera  to  recorer  debts 
due  by  the  flrm.    Aprmsd. 

The  action  was  aasumpBitto  recoyer  from  an 
alleged  individual  partner  the  amount  due  up- 
on firm  notes  and  book  accoonta.  At  the  trial 
In  the  court  below  Thayer,  P.  J,,  entered  a 
nonsuit  which  the  court  m  bank  refused  to  take 
off;  and  plaintiffs  took  this  writ  assigning  for 
error  the  refusal  to  take  off  the  nonsuit  entered 
by  the  trial  Judse. 

The  facts  are  fully  stated  in  the  opinion. 

Mesan.  Joseph  Mellors  ana  R.  P. 
White,  for  plaintiffs  in  error: 

The  provisions  of  the  laws  which  authorize 
the  creation  of  special  partnerships,  must  be 
strictly  complied  with.  If  they  are  not,  the 
partnerships  thus  sohght  to  be  created  simply 
fail  to  become  special  and  remain  £[eneral. 

Conrow  v.  Oravenstein,  17  W.  I^.  0.  204; 
Vandtke  ▼.  Bowkam,  67  Pa.  880-883;  Had- 
dock V.  OrinneU  Mfg.  Co.  1  Cent  Rep.  860, 
109  Pa.  872. 

In  such  cflse  the  liability  of  all  for  the  acts 
of  each  continues  until  proper  notice  to  dealers 
and  to  the  public. 

Ilatifand  v.  Cliaee,  89  Barb.  288.  See  An- 
dretca  v.  Sehott,  10  Pa.  60;  Smith  ▼.  Arffall,  6 
Hill,  479,  3  Denio,  435;  Bcnoen  ▼.  Ar(;aU,  24 
Wend.  504;  Madison  Co,  Banky.  Oould,  5 Hill, 
811;  ^larp  v.  Eutchinwn,  1  Cent  Rep.  717, 
100  N.  Y.  538;  Be  MerHU,  18  Blatchf.  224; 
Van  Ingen  v.  Whitman,  62  N.  Y.  518,  528; 
Buckley  v.  BramhaU,  24  How.  Pr.  455;  Pat- 
ternon  v.  JEbUand,  7  Grant,  Ch.  U.  C.  1. 

All  idea  of  a  special  partnership  should 
be  eliminated  and  the  defendant  treated  as  a 
general  partner  froYn  the  beginning;  and  hav* 
mg  retired  without  giving  notice,  Oe  in  liable 
for  after  contracted  debts,  under  the  following 
Authoiities: 

Watkinaon  v.  Bank  qf  Pa.  4  Whart  482: 
Broten  v.  Clark,  14  Pa.  476;  Dtford  ▼.  Bey- 
ftolds,  86  Pa.  825;  Shamlmrg  v.  Buggle$,  88  Pa. 
148;  Clark  v.  FUtcher,  96  Pa.  416;  Elkinton 
V.  Booth,  8  New  Eng.  Rep.  099,  148  Mass.  479. 

Messrs.  N.  H.  Shjkrplese  and  R.  C*  Me- 
Hartrie,  for  defendant  in  error: 

The  Legislature  never  intended  to  make 
men  partners  where  they  themselves  did  not  so 
agree,  or,  indeed,  to  vary  the  contract  inter  se 
for  any  cause. 

BaddUy  ▼.  Consolidated  Bank,  L.  R  84  Ch. 
Div.  552;  Mollwo  r.  Court  of  Wards,  L.  R  4 
Priv.  C.  419. 

One  who  was  not  known  to  be  a  partner 
need  not  give  notice  upon  dissolution  of  the 
firm. 

Lindley,  Partn.  418, 420, 429. 

There  must  be  actual  belief  in  the  existence 
of  the  agency.  It  is  not  sufficient  that  there 
is  an  apparent  agency  if  the  fact  be  known 
that  there  is  none. 

JScaif  V.  Jardine,  L.  R  7  App.  Cas.  857. 

The  holding  ones  self  out  as  a  partner  is  un- 
important, except  as  to  creditors  who  dealt 
with  the  flrm  on  the  faith  of  such  holding  out 

Thompson  v.  First  Nat.  Bank  of  Tole&,  111 
U.  S.  586  (28  L.  ed.  509);  JDle/brS  v.  Beynolds, 
86  Pa.  882. 


Paz8oii«  CK  J.f  delivered  the  opinion  of 
the  court: 
The  defendant  below,  Matthew  Brooks,  was 
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sued  as  a  copartner  with  W.  Howard  Brooks 
and  A.  May  Stevenson,  for  a  debt  admittedly- 
due  l^  the  flrm  of  W.  Howard  Brooks  A 
Stevenson.  The  grounds  upon  which  this 
claim  rested  are  these:  Matthew  Brooks  had 
intended  and  attempted  to  form  a  partnership 
with  William  H.  Brooks  and  A.  Mav  Steven- 
son in  1871  as  a  special  partner.  This  special 
partnership  was  in  fact  a  renewtd  of  one  made 
in  1866.  The  renewed  partnership  expired  in 
1876,  when  Matthew  Brooks  retired  from  the 
flrm.  The  sales,  for  which  it  is  sought  to 
make  him  liable,  were  made  in  1881,  or  about 
five  years  after  dissolution  of  the  firm  of  which 
he  had  been  a  member.  When  he  retired  no 
notice  was  given  of  the  dissolution. 

It  was  claimed,  and  I  do  not  understand  it 
to  be  disputed,  that  there  were  such  irregulari- 
ties in  the  formation  of  the  special  partnership, 
as  to  make  the  special  partner  liable  to  the  pen- 
alties provided  by  the  Act  of  Assembly  in  such 
cases.  The  eighth  section  of  the  Act  of  the 
21st  of  March,  1886  (Pub.  Laws,  148),  in  regard 
to  limited  partnerships,  provides  that  "  If  any 
false  statement  be  made  in  such  certificate  or 
affidavit,  all  the  persons  interested  in  such  part- 
nership shall  be  liable  for  all  the  engage- 
ments thereof,  as  general  partners." 

There  can  be  no  doubt  that  during  the  time 
the  defendant  Brooks  was  a  member  of  this 
flrm  he  was  liable  for  its  engagements,  by  rea- 
son of  his  noncompliance  with  the  statute. 
The  plaintiffs  below  claim  that  he  was  in  point 
of  fact  a  general  partner,  and  was  liable  after 
he  left  the  flrm  to  creditors  by  reason  of  his 
failure  to  give  notice  of  his  withdrawal;  and  a 
number  of  authorities  are  cited  in  support  of 
this  proposition,  amongst  others  Andrews  v. 
Schott^  10  Pa.  47,  where  it  was  said  by  this 
court: 

"  For  unless  the  conditions  of  the  Act  are 
substantially  observed,  all  the  defendants  are 
general  partners." 

The  language  quoted  iiGmAndreufsy.  BehaU 
would  seem  to  be  justifled  by  the  phraseology 
of  the  Act  of  1886,  as,  for  instance,  if  the  spe- 
cial partner  transact  any  business  on  account 
of  the  partnership,  or  be  employed  for  that 
purpose  as  agent,  attorney  or  otherwise,  he 
shall  be  deemed  a  general  partner.  Like  in- 
stances might  be  given  from  other  sections  of 
the  Act.  But  when  the  Act  declares  that  un- 
der certain  circumstances  a  special  partner 
shall  be  deemed  a  general  partner,  it  certainly 
does  not  mean  that  he  is  in  fact  a  general  part- 
ner; indeed,  there  is  in  the  language  an  impli- 
cation that  he  is  not,  nor  do  I  see  bow  the  Leg- 
islature can  make  a  man  a  member  of  the  firm 
without  his  consent  and  the  consent  of  the  flrm. 
It  may,  indeed,  make  him  liable  for  the  debts 
of  a  firm  as  though  he  were  agenei^l  partner, 
and  this  is  all  the  legislators  probably  intend- 
ed to  do. 

The  confusion  upon  this  subject  may  be  oc- 
casioned by  the  inaccurate  language  sometimes 
employed  in  referring  to  it.  A  man  who  is 
not  a  member  of  a  firm  may  jet  make  himself 
liable  to  its  creditors  by  holdmghimself  out  to 
such  creditors  as  a  partner.  Yet  in  fact  he 
does  not  become  a  partner;  he  is  merely  liable 
as  a  partner. 

There  being  no  general  partnership  so  far  as 
Brooks  was  concerned,  only  a  liability  on  his 
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gart  for  the  debts  of  the  limited  partnersbip 
ecause  of  its  irregularities,  we  see  no  reasoD 
why  he  should  have  given  notice  of  the  disso- 
lution of  a  partnership  which  never  existed. 

Uavilandr.  Chace,  89  Barb.  283,  was  decid- 
ed upon  the  New  York  Statute  and  is  not  con- 
sifltent  with  our  own  Act  of  1886.  Nor  are 
authorities  elsewhere  of  much  service  to  us  in 
construing  it.  Under  our  statute  no  general 
partnership  was  formed.  It  does  not  say  that 
an  omission  to  complv  with  Its  requirements 
shall  have  the  effect  of  creating  a  partnership 
not  intended  by  the  parties. 
Judgment  affirmed. 


COMMONWEALTH  OF  PENNSYLVA- 
NIA, KjT.  »n  JKrr.. 
c. 

DELAWARE  DIVISION  CANAL  CO. 

Statb  Tax  on  Cobfobatb  Loaii& 

(....Pa.....) 

1.A  eorporatioii  ma^  be  c€»mpelled  by 
statute  to  met  as  collector  of  a  tax  on  Its 

seouriUes,  by  deduotln^  it  from  the  interest  which 
has  beoome  due  thereon  and  returning  it  into  the 
state  treasury.  Instead  of  imying  It  to  the  holders 
of  the  seourities. 

2.  The  eonatltvtioiial  proivitAon  requiring 

,  taxation  to  be  uniform  upon  the  same  class  of 

subjects  is  not  violated  by  a  statute,  one  section 

of  which  makes  any  scrip,  bond  or  certificate  of 


Ind^tednesi,  issued  by  a  private  oorporatioii  to 
the  residents  of  the  State  Id  which  Interest  Is 
paid, taxable  upon  its  nominal  value;  wUle  a 
prior  section  provides  that  *'A11  morttfa^es, 
money  piild  by  solvent  debtors,  etc,**  sball  be 
taxable  at  a  certain  rate  on  their  value.  AJl  in- 
terest bearing  Indebtedness  of  private  corpora- 
tions is  thus  made  a  separate  class  for  the  purpose 
of  taxation;  and  such  dassiflcation  is  Justified  by 
the  peculiar  nature  of  corporate  securities,  the 
great  fluctuations  In  their  value,  and  the  dim- 
cuJty  of  reaching  them  by  the  general  syatttui  of 
taxation. 

a.  The  use  of  the  word  ''of**  iaastaAnte* 

which  Is  a  manifest  blunder,  being  Intended  for 
^  off,**  wlU  not  be  permitted  to  affect  the  plain 
meaning  of  the  Legislature. 

4.  A  corporatioB  has  » legal  staniling  In 
court  to  contest  the  constitutionality  of  a  law- 
requiring  it  to  deduct  from  the  Interat  doe  on 
Its  obligations  the  amount  of  the  tax  on  chem«  and 
pay  It  into  the  state  treasury  Instead  of  to  the 
holders  of  the  securitleSi 

(February  4, 1880L) 

ERROR  to  the  Court  of  Common  Pleas  of 
Dauphin  County  (Simontoo,  F,  </l),  to  re- 
view  a  Judgment  in  favor  of  defendant  in  an 
action  to  compel  defendant  to  deduct  the  taxes 
upon  its  bonded  indebtedness  from  the  interest, 
under  the  provisions  of  the  Act  of.  June  90, 
1885.     Reversed, 

The  facts  sufficiently  appear  in  the  opioion 
of  the  court. 

Meeers.  WlUiam  S.  Kirkiiatrick,  At^- 
Oen,,  and  Joha  F.  Saademon*  Deputy 
Atty-Oen,,  for  plaintiff  in  error: 


Nora.— IVixm;  corporotioru  may  be  compelled  toaet 

(ueoUecton. 

In  collecting  taxes  from  corporations,  the  corpo- 
ratiomi  themselves  may  be  made  collectors  by  bemg 
required  to  deduct  the  tax  from  tbe  Interests  or 
the  several  shareholders  and  pay  it  over  to  the  gov- 
ernment. Halght  V.  Plttoburg,  Ft.  W.  ft  C.  R.  Co. 
78  U.  8. 6  Wall.  lA  (IS  L.  ed.  818) ;  First  Nat.  Bank  v. 
Kentucky*  76  U.  8. 9  WalL  888  (19  L.  ed.  701) :  U.  & 
V.  Baltim<»re  &  O.  K.  Co.  84  U.  &  17  WaU.  8»  fSl  L. 
ed.  507> ;  Minot  v.  Philadelphia,  W.  ft  B.  K.  Co.  85 
U.  8. 18  Wall.  280  fla  L.  ed.  W6) ;  Maltby  v.  Beading 
ft  a  B.  Co.  62  Pa.  140 ;  Desty,  Taxn.  788. 

The  tax  may  be  then  enforced  through  the  cor- 
poration by  requiring  it  to  withhold  the  amount 
from  the  dividends  payable  thereon.  Delaware 
Batlroad  Tax  (  ase.  86  U.  8.  18  WaU.  230  (2^1  L.  ed. 
806) ;  First  Nat.  Bank  v.  Kentucky,  76  U.  8.  0  WalL 
888  (19  L.  ed.  701) ;  Van  Allen  v.  Assessors.  70  U.  8. 8 
Wail.  683  (18  L.  ed.  284) ;  Union  Bank  v.  State,  9 
Yerg.  601:  Richmond  v.  Daniel,  14  Oratt.  886:  Nashua 
8av.  Bank  v.  Nashua,  46  N.  H.  898 ;  Dwlght  v.  Bos- 
ton, 12  Allen,  822;  Desty,  Taxn.  886. 

CorporaifUm  to  pay  tax  out  of  eorporatefunde. 

The  corporation  may  be  required  to  pay  the  tax 
out  of  its  corporate  fund  or  be  authorized  to  de- 
duct the  amount  paid  for  each  stockholder  out  of 
his  Hividf^nds  ( Ang.  ft  A.  Corp.  M656, 557 :  Bradley  v. 
Illinois,  71  n.8.4Wall.4')0  (18  L.  ed.  433> ;  Reg.  v. 
Amaud,  0  Ad.  ft  E.  N.  8.  806 ;  First  Nat.  Bimk  v. 
Kentucky, re  XL  8.  9  Wall. 868  <  10  L.  ed.  701) :  State  v. 
Branin,  Zi  N.  J.  L.  484:  McCulloch  v.  Maryland,  17 
U.  S.  4  Wheat.  316  <4  L.ed.57»);  Haight  v.  Pittsburg, 
Ft.  W.  &  C.  R.  Co.  78  U.  S.  6  Wall.  16  ^8  L.  ed.  818) ; 
Cummin^  v.  Merchants  Nat.  Bank,  101  IT.  8. 166  (26 
L.  ed.  «04^ :  Mnltby  v.  Kcndlng  ft  C.  R.  Co.  62  Pa. 
140;  Ottawa  rsi  ra-i  Co.  v.  McCjileb,  81  ID.  666:  N.  O. 
V.  La.  hu\ .  IViiik  ft  8.  D.  Co.  iil  I^.  Ann.  8:26:  Balti- 
more  v.  UiiltliiKjre  City  Pass.  R.  Co.  57  Md.  31 ;  Rt. 
Albans  v.  Nat.  Car  Co.  57  Vt,  68) ;  and  they  may,  it 
seenut.  be  comTtolled  to  do  so  by  mandamus.  State 
V.  Mnyhew,  2  6ill,  487 :  Rarney  v.  Htate,  4»  Md.  480: 
McVcujrh  V.  Ch  cago,  40  IlL  8i8;  Desty,  Taxn.  768; 
Cooloy,  Tuxn.  4,33. 

Put  it  caniuit  lie  enforced  airaln^t  its  ansets  aft^r 
It  !.('(■'. 'P'.  ing^olvent.    Liouberger  v.  Uowse, 43 Mo. 
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67 ;  Uelfe  v.  Columbia  L.  Ins.  Co.  11  Mo.  App.  874 ; 
Oooley,  Taxn.  488. 

So,  it  is  not  payable  by  the  receiver  of  aD  insol- 
vent company.  Belfe  v.  Columbia  L.  Ins.  Co.  11  Mo. 
App.  874. 

Mode  of  cdOeetUm. 

The  mode  of  collecting  the  tax  on  the  shares  of  a 
corporation,  by  requiring  its  ofBcers  to  pay  the  tax 
directly  into  the  treasury  of  the  State,  is  a  vaUd 
mode,  even  in  the  case  of  the  national  banks.  First 
Nat.  Bank  v.  Kentucky,  76  U.  8. 9  WaU.  858  (19  L. 
ed.  701) :  McVeagh  v.  Chicago,  40  m.  818 ;  State  v. 
Mayhew,  2  Gill,  487:  New  Orleans  v.  La.  Sav.  Bank 
ft  8.  D.  Co.  81  La.  Ann.  836 :  Lionberger  ▼  Bowse, 
76  U.  8. 9  WalL  468  (L9  L.  ed.  721). 

In  Maryland  an  action  lies  directly  against  the 
corix)ration  to  collect  the  tax.  Amenoan  Coal  Cow 
V.  Allegany  Co.  60  Md.  186. 

When  the  shares  of  a  corporation  are  sold  for 
nonpayment  of  taxes,  new  certiflAates  may  be  is- 
sued to  purchasers  at  the  tax  salei  Smith  v.  North* 
ampton  Bank,  4  Cush.  1 ;  Desty,  Taxn.  768L 

Oo!lleetkm  of  tax  on  dltidends. 

Where  a  tax  is  imposed  on  the  dividends  or  other 
receipts  of  shareholders  from  the  pr  .fits  of  corpo- 
rations, or  upon  their  shares,  corporations.  In  some 
States,  are  required  to  make  the  payment,  which 
they  then  deduct  from  the  payments  to  be  made  to 
shareholders.  Maltby  v.  Reading  ft  C.  R.  0>.  6S  Pa. 
140 :  Haight  v.  Pittsburg,  Ft.  W.  ft  C.  R.  Co.  7d  U.  S. 
6  Wall.  16  il8  L.  ed.  818> ;  First  Nat.  Bank  v.  Ken- 
tucky, 76  U.  8.  9  WaU.  a>{  (  9  Ti.  ed.  701) ;  U.  S.  v. 
Baltimore  ft  O.  R.  Co.  84  U.  8. 17  Wall.  822  (21  L.  ed. 
607>;  Minot  v.  Phliadelnliia,  W.  ft  B.  B.  Co.  85  U.  8. 
18  Wall.  200  21 L.  ed.  8W) :  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  111.  666 ;  New  Orleans  v.  La.  Sav.  Bank  ft 
8.  D.  Co.  81  La.  Atm.  836;  Baltimore  v.  B:iltimore 
aty  Pa.<«.  R.  Co.  67  Md.  31 :  St.  Albans  v.  NaL  Car 
Co.  67  Vt.  68 ;  Cooley,  Taxn.  433. 

Capital  stock  and  shares  dimtinguUhed, 

The  capital  stock  of  a  corporation,  and  thesharet 
of  the  capital  ptock,  are  distinct  thtnxs.  So  a  tax 
on  the  shares  of  stotrkholders  in  a  corporation  is  a 
different  thing  from  a  tax  on  the  corporation  itself 
or  its  stock,  and  may  be  laid  Irrespeotive  of  any 
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1.  Tbe  tax  in  qneatioQ  WAS  properlj  setUcd 
Bgaimt  the  corpdratioii  defendant. 

Maltbf  V.  Beading  AC.  R  Cb.  59  Fa.  140; 
Orm.  r.  Beadijig  A  W.  R.  Oo.  S  Pearson,  S&4; 
XMamiTe.  L-AW.R.  Oo.  t.  Com.  66  Pa.  84. 

Tbe  tax  is  settled  agBlnst  the  corporation  as 
tax  collector,  and  not  as  a  peiaon  liable  as  a 
taxable  soMect. 

Qm.  T.  Seadiia  AW.  KCb.2  Pearson,  S9Si 
Qm.  V.  LAighVaOey  R.  Oo.  104  Pa.  89. 


It  at  parissufBcient  to  enable  the... 
poratiou  to  aacertain  tbe  tax,  it  must  act  uader 
llie  law;  and  bavint;  relused  (o  act  do  defense 
baaed    apoo  alleged  constitutioDal   or  otber 


Kfusal. 

Moore  \.  AOtgheny  Oity,  18  Pa.  55;  Com.  t. 
Tmadilpl.ia.  37  Pa.  487;  StaU  *.  MeNaOt/,  U 
Uaine,  210;  Sani^ord  v.  J/idwit.  1»  Mass.  386; 
WtOingten  v.  Pttitionen.  16  Pick.  87;  ««{*  t. 
Carroll,  88  Cooo.  449;  Saktr  v.  Braman,  6 
Hill,  47;  Com.  t,  MeVombi,  66  Pa  486;  Clark 
T.  Om.  89  Pa.  129;  Cocke  v.  EdUq/,  41  U.  8. 
16  Pet.  71  (10  L.  ed.  WH);  Fmplt  v.  White,  84 
"Wend.  620;  iftnifl  t.  MeOord.  66  Iowa,  878; 
Taylor  v.  Skrine,  8  Btst.  510;  Lee  r.  TiOolton, 
24  Wend.  8S7;  Ptorie  v.  Bmmdaer  A  S.  B,  Oo. 
15  Wend.  119;  Jtople v.  Lammee.il  N.  Y.  ISO; 
Aepb  V.  Saiimm,  64  DL  80;  fiettums  t.  A)(t«, 
MTez.  885;  Chieago  A  If.W.  R.  Co.  t.  Xanjr- 
fmfa  Cb.  Se  Wis.  eil. 

If  tbe  coTpoiatlon  mof  deny  the  validity  of 
the  statute  io  question  and  avail  itMlf  of  sucb 
defenses  as  are  peculiar  and  appropriate  to  the 
taxable  himself,  such  defenaes  can  only  be  up- 
on the  groand  that  the  statute  is  obnoiioua  to 
some  clear  prohibition  in  (be  Constilutioa. 


SiTby  V.  Sftaw,  IB  Pa.  260;  AopfeT.  Draper, 
16  N.  Y.  6«;  People  v.  Flagg.  46  N.  Y.  401; 
MorumgaMa  Sav.  Co.  v.  Oooni,  6  Watts  &  8. 
117;  (%m.  T.  Bartman,  17  Pa.  119;  BAarvleu 
v.  Phila.  31  Pa.  160,  184;  Weieter  v.  ifodu,  53 
Pa.  474;  Com.  T.  Butler,  09  Pa.  540. 

The  requirenaent  of  uniformity  la  limited  Id 
ita  application.  It  does  not  simply  sav  "AU 
taxes  shsU  be  uniform,"  bat  cnoflnes  tne  rule 
of  uniformity  to  a  class  of  subjects  only.  Tbe 
Inherent  power  to  tax  or  not  to  tax  all  sabjects 
still  remaios.  The  principle  of  classification  Is 
recoKnIzed  andtherule  of  unformityis  made 
applicable  and  confined  to  the  classes  wbidi 
tbe  Leglalainre  may  select. 

Ban^t  App.  100  Pa.  79;  EitUmning  Coal 
Oo.  V.  Com.  79  Pa.  104;  Kirby  v.  Sftam,  IB  Pa. 
268;  DvToek't  App.  62  Pa.  491;  HcmmeU  v. 
Phila.  65  Pa.  146;  Be  Wathington  Ate.  80  Pa. 
852;  Weber  v.  Bcxmhard.  78  Pa.  870;  BtttUft 
App.  Id.  448;  NortliampUm  County  v.  Lehigh 
Coai  A  Nat.  Oo.  76  Pa.  461;  LAigh  Iron  Co. 
r.  Lower  Maeurtgie  Tup.  81  Pa.  483;  KeUg  v. 
PtlUlmTgh.  85  Pa.  170;  Oermania  L.  In*.  Co. 
V.  Com.  »6  Pa.  616. 

As  lonfc  as  there  Is  substantial  uniformity  the 
Bame  kind  of  ptopertT  may  be  taxed  in  tbe 
hands  of  different  kinos  of  persons  by  different 
methods. 

Rmt-s  Ayp,  8  Cent  Rep.  661,  113  Pa.  837. 
Bee  Banttft  App.  43  Legal  InL  8B4,  and 
LangUin't  App.  10  W.  N.  C.  517. 

The  uniformity  required  is  ncA  absolute  in 
favor  of  taxation. 

atiite  Railroad  Tax  Catm,  03  TT.  B.  812  (38 
L.  ed.  673);  Mamies  v.  Albany.  131  U.  8.  646 
(80  L.  ed.  1008);  (&»».  t.  Martin,  107  Pa.  104. 

Wherever  taxes  are  assessed  upon  valnatloD, 
to  be  made  by  the  aseeasor  or  other  agency, 
thne,  as  a  part  of  the  process  of  assessmeat. 
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«nob  TaluaHoQ  'ehouM  be  mftdc.  No  naaeta- 
neat  is  required  wlien  tbe  ilalute  Itself  pre- 
scribes tbe  unouut  to  be  paid,  and  this  can  be 
Kcovered  by  solt. 

U.  S.  V.  Ealioran,  14  Blatcbf.  1;  V.  8.  t. 
Pa.  Co.  S7  Fed.  Bep.  BSG;  Weber  v.  ik)V 
hard,  78  Pa.  870;  DoUar  Bat.  Bank  v.  U.  8. 
86  D.  B.  18  Wail.  827  (32  L.  ed.  80);  King  t. 
11.  a  99  U.  8.  283  (SS  L.  ed.  874);  Com.  t. 
Lehigh  Voileg  A  Cb.  104  Pa.  ID6. 

It  U  no  objection  to  tbe  tax  in  qiieslEon  that 
no  notice  to  tbe  ta;tpayer  U  provided  for.  This 
is  for  the  reason  tliat  the  amount  of  the  tax,  as 
well  as  the  amoUDt  of  valuatioo,  which  ele- 
ments conHlitute  the  enrire  case  upon  which 
tbe  tax  is  claimed,  are  both  fixed  by  thestatute, 
and  DO  hearing  could  change  these  elemeDls  or 
ailect  tbelr  application. 

Ilapar  t.  Heelamation  DitMet,  111  U.  B, 
701  {38  L.  ed.  B6B):  Santa  Clara  Co.  y,  8mith- 
«rn  Pae.  R.  Oo.  16  Fed.  Rep.  4afl;  MeMilUn  v. 
Andertan.  90  C.  8.  87  {24  L.  ed.  885);  Arrote- 
mith  T.  Harmoning,  118  U.  8.  194  (30  L.  ed. 
S48);  Bangeft  App.  109  Pa.  79;  Davidton  t. 
UTew  Orleajii,  86  tl  B.  97  (24  L.  ed.  618). 

Mr,  M.E.01mated,  for defendantln  error: 

UDirormil;  of  taxation  means  more  than 
UDiformity  In  tbe  rale. 

Eirhange  Bank  oj  Columlmt  v.  Sine*,  8  Ohio 
St.  1;  Carneron  v.  Cappdler,  41  Ohio  St.  538; 
Re  Wathinglort  Aw.  69  Pa.  862;  AUantie  A  N. 
C.  It.  Co.  V.  V'irteret  Co.  75  N.  C.  475;  WoiO. 
bridge  V.  Detroit,  8  Mich.  801 ;  Dundee  Mortgage 
<£  TniH  Inwttment  Co.  v.  OharUon,  82  Fed. 
Bep.  192. 

Uniformity  of  taxation  meaos  equality  of 


Foi'*  App.  8  Cent.  Hep.  561,  119  Pa.  887. 

Taxation  Id  ibis  rtiseleneltber like DoreqtiaL 

Even  the  nte  Is  not  uolform  in  a  legal  sense. 


PaopU  T.  Waawr.  100  V.  8.  SS9.  H4  9ft  I.. 

ed.  700). 

SecUon  4  of  tbe  Act  of  1S86  falls  to  provMs 
tor  a  Tslid  aHaasement  of  corporate  loans,  and 
la  substantially  tbesameaa  theActsof  ISiVbimI 
1681,  which,  for  the  same  reason,  were  de- 
clared luoperatire  by  this  court.  The  tax  int- 
poaed  bv  the  flrat  aecLion  of  the  Act  of  1B85, 
upon  all  mortgages,  is  a  lax  upon  tbeir  actaa) 
value.  Tbe  very  foundation  of  taxation  t^ 
value  Is  a  valid  asgeaament. 

Cooley.  Taxn.  250:  Blackw.TaxTfUea,  114, 
115;  Hilliard.  TaiD.  390;  Tharttoa  v.  Little.  3 
Mass.  4S2,  433;  Abbott  v.  Lindenbower,  42  Mo. 
168;  Bratlon  v.  MiteheU,  1  Watls  &  8.  810; 
MiOer  v.  EaU.  26  Pa.  482;  Com.  t.  Sajr 
Coanty,  3  Pearaon,  416.  419;  San  Mateo  Go.  t. 
8imthem  Pae.  S.  Oo.  18  Fed.  Rep.  732-  Sut- 
ton V.  rxminiVe.  0  Daoa,  81;  Ptojda  t.  Brook- 
lyn, 4  N.  Y.  426;  People  t.  Walenaan,  81  CaL 
413:  MeBeuntMt  v.  Longenberger,  57  Pa.  18; 
Philadelphia  v.  Jlaeiep.  2  Pearson,  406;  ifote  v. 
Detroit.  18  Mich.  495, 625;  PeopU  v.  King*  Co.  53 
N.  T.  C57.  567;  Morton  v.  GomplralUr  Oea.  * 
B.  C.  453,  454;  State  v.  Btadington  Twp.  36 
K.  J.  h.  70;  iachange  Bank  of  Golvmbve  t. 
Mine*.  8  Ohio  St.  1;  Bluarl  v.  Palmer.  74 
N.  Y.  188-188;  W^ber  t.  Beinhard.  78  Pa. 
876,  877;  Com.  v.  Phanix  Iron  Oo.  1  Pearson, 
888. 

A  mere  ascertainment  of  tbe  Dominal  Talae 
of  corporate  loans  is  no  asseaament  of  the  act- 
ual Tiuue,  whirb  alone  Is  made  taxable  by  tbe 
fir8t  section  of  the  Act  of  188^. 

See  Kie  V.  Phdp*,  17  Wend.  899;  1  Wliart. 
Ev.  §  449;  Watliington  lee  Co.  t.  WAxter,  68 
Maine,  468;  ^aie  r.  La.  Satt.  Bank  A  8.  D. 
Co.  82  Ij).  Ann.  IIRS;  PeopU  v.  Al'^iny  Aeea- 
ton.  3  Hud,  SS-Y.  Peopte-r.  Tag  Camrt.  4  Hun, 
595:  Oom.  T.  LeAigh  Valley  R.  Co.  IHP^  89. 


-Quent  Act  as  to  tbe  rate,  and  tlie  latter  is ' 

peal  of  tbe  former.    Com.  v.  Brie  tt.  Co.  H 

Deaty,  Tain.  401. 

For  the  purpoeea  of 


certAlncd  by  the  T>ri<«s  al 


by  slate  offloen, 

of  tlie  stook  Is  to  be  as- 

to  sold  betweea 

thearer- 


tbe  flrat  and  15th  6i  November,  and  not  bv  theare 
aae  sales  durlns  the  vear.  Pennsvlvaola  B.  Co. 
Com.  M  Pa.  471. 

IVmttfontf  Bnoa*. 

"Ote  Leglslatare  baa  the  rl^ht.  under  the  Oomtt- 

tntion,  to  impose  a  tax  upon  ell  credits,  wbetbor 

for  land  sold,  itotpald  tor,  or  otherwise.   People  v. 

WortlilnBton,r '**  '" 

-  II  CM&tS  li 


«IHIcb.  S3B:  DestT,Taxn.  3J8. 
Debts  due  are^oredltB,"  wllliln  tbe 


meaning  ot 


iT  deeciip- 

tlon  thoy  luay'tM.    PuMt  SouimI  ABTloultural  (». 
V.  MerceCouDty,  lWaih.T,T5,lBS;OMTOllv.PBn7, 

Fun'tB  Invested  in  private  detile  or  seourltles  are 
'lable  to  taxation.    Buehanan  v.  Tallxit  Co.  VI  Hd. 

Allmonersloaned  end  solvent  oredtts.  or  credits 
3f  value,  comprise  subjects  under  the  head  of 
"mouered  capltBl."  Pollard  v.  Btate,  05  Ala.  884: 
Hepburn  v.  Carlisle  Bohool  Dlrectora,  9D  U.  S.  ^ 
Wall.  480  i3B  L.  ed.  112';  Mclver  v.  Hoblnsnn,  58  Ala. 
lU,  aumter  Co.  V,  aslnesvllle  Hat.  Bank,  flE  Ala.  404. 

A  tax  on  the  Interest  paid  by  a  oorporntlun  on  Its 
Indebtednem,  tliougb  oolleoted  from  tbe  oorpora- 
-tlonils still  atazon  tbe  oiedltontlie  eorporatlon 
beinc  only  made  use  ot  as  a  oonrenlent  means  of 
ooUeotmrtbe tax.  Halgbt  v.  Plttabuiv.  Ft.  W.  ft 
-C  B.  00.^  n.  B.  a  WalL  IE  (IS  L.  ed.  BU):  Nortliem 
5  L.  R.  A, 


WalL  fia  (H  L. « 


):  Cooler.  Tain.  fflL 


coupona  of  raAroad  tionda  are  not 

sublect  to  tBiation  under  the  General  Iawb  of 
Pennsvlvaola.  Jackson  v.  Nortbem  Oeat,  B.  Co. 
Chase,  268. 


v.  Wimtlns  Ferry  Co.  78  O.  8. 11  Wall.  «0  (20  L.  ed 
l»4i:  People  v.  I^i  Comis.  ffl  N.  T.  SM:  Ooldeart  i 
People,  lOt  III.  at ;  Com.  v.  Cheeapeake  h  O.  B.  Cc 
27aratt.841. 


money  by  a  nonreeldeat.  secured  by  a  Tnortsaae  on 
renl  estate,  Is  not  subject  to  taiatdon,  altliouA  the 
aecuTltlea  are  la  the  bands  ot  a  roddent  ajtent. 
Hyen  V.  Beeberger,  10  West.  Bep.  471,  IS  Ohio  St.  m 
cnosM  in  oeUon/eOoui  tAs  iwrson  harfiHr  tA*  rtpM. 
A  choae  In  action  fonowstbe  person  of  him  tiar. 
tng  the  right;  and  when  he  resl^  out  of  the  State 
tbe  Stale  has  no  Jurisdiction  over  the  piirson  or 
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Due  process  of  law"  and  "equal  proteo-l 
Hon  of  tbe  law"  are  denied  to  owners  of  the 
property  taxed. 

PkOa.  Contributioniihip  v.  Yard,  17  Pa.  388; 
Phila.  V.  Miller,  49  Pa.  448;  Thomas  v.  Gain, 
85  Mich.  155;  t^vart  y.  Palmer,  74  N.  Y.  186; 
Mulligan  v.  f^iih,  59  Cal.  206;  8  Pac.  Coast 
L.  J.  499;  Cooper  Y.  Btard  of  Works,  14  C.  B. 
N.  8.  (1C8  Knp.  C.  L.)  181;  Ei-vittt^s  Aj/p.  16 
Pa.  256;  DavicU*on^Y,  JV.  0.  96  U.  S.  97  (24  L. 
ed.  616);  Dundee  Mortgage  d  Thrust  Investment 
Co.  V.  ParrUh,  24  Fed.  Rep.  197;  8taUY.  Bead- 
ingion  Tup.  86  N.  J.  L.  70;  San  Mateo  Go.  vi 
Southern  Pae.  R.  Co.  18  Fed.  Rep.  722;  EuU 
son  V.  Woodbridgs  Protection  List.  16  Pac. 
Rep.  649. 

K^o  tax  is  due  until  it  is  assessed. 

Miller  v.  Eaie,  26  Pa.  432;  Com.  v.  Blair 
Co.  2  Pearson,  41 6, 419;  Abbott  v,  Lindenbower, 
42  iMo.  168;  Thurston  v.  Little,  8  Mass.  482; 
Iliilinrd,  Taxn.  290,  291;  Blackw.  Tax  Titles, 
114-120;  Cooley,  Taxn.  259,  and  cases  cited; 
State  Tax  on  Foreign-Held  Bonds,  82  U.  S.  15 
Wall.  800(21  L.  ed.  179);  Com.Y.  Lefiigh  Valley 
R.  Co.  104  Pa.  89. 

Tbe  corporation  has  the  legal  right  to  inter- 
pose the  defense  of  the  uncoDstitutionality  of 
the  Act  and  the  invalidity  of  the  settlement 
made  under  it. 

If  an  assessment  of  taxes  be  made  in  vio- 
lation of  law  it  is  a  void  Act,  and  tbe  collect- 
or in  enforcingits  collection  is  a  trespasser. 

See  Cooler,  Taxn.  562;  TuttU  v.  Everett,  51 
3Iiss.  27;  Moore  v.  Allegheny  City,  18  Pa.  55; 
RuiJi^s  App.  10  W.  N.  C.  498;  People  v.  Che- 
nango Co.  11  N.  Y.  563;  Newman  v.  Livings- 
ton Co.  45  N.  Y.  676;  Union  Nat.  Bank  v.  N. 
T.  51  N.  Y.  6a9;  Bank  of  Commontcealth  ▼.  N. 
F.  43  N.  Y.  184;  Sessums  v.  Botte,  84  Tex.  885; 


People  V.  Halsey,  58  Barb.  547;  Norton  v.  Shel- 
by Co.  118  U.  8.  425  (80  L.  ed.  178). 

Clarkt  t/l,  delivered  the  opinion  of  the 
court: 

This  case  comes  here  upon  an  appeal,  under 
the  Act  of  Ibll,  from  the  settlement  by  the 
auditor-general  and  state  treasurer,  against  the 
Delaware  Division  Canal  Company,  for  state 
taxes  on  the  bonded  indebtedness  of  the  com- 
pany under  tbe  Act  of  June  30,  1885. 

Tbe  claim  of  the  Commonwealth  is  for  taxes 
upon  that  portion  of  said  indebtedness  held  by 
retiident  owners,  at  the  rate  of  three  mills  on 
tbe  nominal  value  thereof,  for  the  year  ending 
on  the  first  Monday  in  November,  1886. 

The  Delaware  Division  Canal  Company,  f^be 
defendant,  as  we  learn  from  the  findings  in  the 
court  below,  is  a  corporation  of  tbe  State  of  Penn- 
sylvania, chartered  in  1858,  and  having  author- 
ity to  borrow  money,  issue  Ix)nd8,  and  to  secure 
the  same  by  mortgage.  During  tbe  year  end- 
ing as  aforesaid,  the  defendant'!*  bonds,  secured 
bv  mortgage,  were  outstanding  to  the  amount 
o^  $800,000;  of  these  $700,0()0  were  held  by 
residents,  and  $100,000  by  nonresidents  of  the 
State.  The  company  denies  the  authority  of 
tbe  Legislature  to  require  an  assessment  to  be 
made  by  the  treasurer;  and,  although  it  made 
a  return  of  the  amount  of  tbe  outstanding  in- 
debtedness, it  refused  to  assess  the  tax  or  deduct 
it  from  the  interest  as  required  by  the  4th  aec- 
tion  of  the  Act  referred  to. 

The  company  further  contends  that  by  tbe 
first  section  of  the  Act  of  1885,  all  mortgages, 
money  in  the  hands  of  solvent  debtors,  etc., 
are  made  taxable  at  the  rate  of  three  mills  ^*>on 
the  dollar  of  the  value  thereof,  annually,"  which 
is  the  actual  value;  and,  therefore,  to  create  a 


over  the  thing,  and  can  tax  neither.   State  v.  Earl, 
1  Nev.  804. 

All  bonds  or  stooks,  whether  of  bodi«s  polltio  or 
corporate,  are  personal  property,  taxHtue  under 
the  lawB  of  the  State  where  their  owner  resides. 
Seward  v.  'Ristnar  Sun,  79  Ind.  868;  Murray  v. 
Charleston,  96  U.  8. 43S  (24  L.  ed.  760). 

Pr&periiesof  mortgaonraind  miortooQU'ditlinguiaied, 

Bxoept  between  the  Immediate  parties,  the  mort- 
gagror  before  tlie  f oreclOBure  is  owner  or  the  prop- 
ertv;  his  Interest  is  real  estate,  to  be  conveyed,  at- 
tached, taxed  and  inherited  only  as  suob,  while  the 
Interest  of  the  mortgagee  Is  mere  personal  prop- 
erty. Waterbury  Sav.  Bank  v.  Lawier,  46  Conn. 
S46 ;  tiBCon  v.  Davenport,  16  Ck)nn.  841 ;  Punderson 
V.  Brown,  1  Day,  98;  Ounn  v.  Soovll,  4  Day,  248; 
Toby  V.  Reed,  9  Conn.  WL 

Mortgoges  upon  real  estate  snould'be  held  to  be 
taxable  unless  this  sliould  lead  to  double  taxation. 
Cook  V.  Burlington,  69  Iowa,  261;  McGregor  v.  Van- 
pel.  24  Iowa,  486. 

The  Maryland  Declaration  of  Rights  does  not  pro- 
hibit the  Legislature  from  taxing  to  the  mortgagees 
invostraonts  on  mortgages,  notwithstanding  the 
property  mortgaged  may  be  taxable  and  be  uixed 
to  the  mortgagoza.  Baltimore  Appeal  Tax  Ct  v. 
Bice,  60  Md.  ^ 

A  mortgage,  given  to  secure  the  purchase  money 
of  jbhe  premises  mortgased.  Is  not  exemnt  from 
taxation.  Cook  v.  Burlington,  60  Iowa,  251 ;  Mc- 
Gregor V.  Vanpel,  24  Iowa,  486;  Finley  v.  Phlladel- 
phio.  82  Pa.  881. 

An  Act  which  subjects  al)  mortgage  interests  to 
taxation  in  common  with  other  property  at  tbe 
plnce  where  the  mortgaged  premises  are  situated  is 
not  a  violation  ol  the  uniformity  clause  of  the  Con- 
stitution; nor.  as  respects  prior  mortgagee,  is  it  an 
impairment  or  the  obligation  of  con  tmcts.  State  v. 
Riinyon.  41  N.  J  L.  06;  Destv,  Taxn.  831. 

A  moi'tgugc  in  the  Imnas  of  the  mortgagee  is 
liable  to  oe  taxed  at  the  domioil  of  the  creditor. 


Baltimore  Appeal  Tax  Ct.  v.  Patterson,  SO  Mtd.  188; 
Latrobe  v.  Baltimore,  19  Md.  23;  Desty,  Taxn.  SSI 

A  nonresident  loaning  on  a  mortgage  In  this  State 
Is  subject  to  a  personal  tax  herein.  Re  Jeiterson« 
85  Minn.  215. 

A  tax  on  money  at  Interest,  secured  by  aiortg<ige 
on  land,  is  a  tax  neither  on  the  ooin,  the  ^sri\  on 
which  the  security  is  taken,  oor  upon  the  paper 
upon  which  the  promise  to  pay  Is  written,  but  jn 
the  choee  In  action  sr  right  to  jolleot  the  debL 
State  V.  EarU  1  Nev.  894;  Desty*  raxn.  880. 

Property  in  naUs;  icAers  taxaUte, 

Property  In  notes  must  be  at  the  place  where  the 
owner  resides,  and  not  at  the  place  of  deposit  of 
the  evidence  of  the  debt.  Hunter  v.  Page  County, 
83  Iowa,  879;  Dest}-,  Taxn.  66. 

So  a  resident  of  Iowa  was  held  liable  to  taxation 
on  notes  deposited  by  him  in  Illlnola,  and  which 
were  never  hi  fiiot  brought  Into  Iowa.  WUoox  v. 
EUis,  14  Kan.  688;  Desty,  Taxn.  68. 

A  note  payable  at  a  speoifled  place  in  the  State  Is 
an  ^Mndefotedness  within  the  State/*  within  the 
meaning  of  the  Uevenue  Law,  notwithstanding  the 
owner  of  the  note  may  be  a  nonresident,  ana  ab- 
sent. Ankeny  v.  Multnomah  Co.  8  Oreg.  886.  Com- 
pare Johnson  v.  Oregon  City,  2  Oreg.  SS7. 

Where  land  is  sold  and  conveyed,  and  notes  giv- 
en for  the  purchase  money,the  vendee  may  b9  taxed 
for  the  land,  and  the  vendor  for  the  notee  received 
lor  the  purchase  money.  Wilcox  v.  Ellts,  14  Kan. 
608:  People  v.  Offdensburgh,  48  N.  T.  880;  Puppleton 
V.  Yamhill  Co.  8  Oreg.  837. 

Property  of  nonroMemi  held  by  resident  trustee. 

Property  held  by  a  resident  trustee  for  a  non- 
resident beneficiary  is  subject  to  state  taxation. 
Price  V.  Hunter,  84  Fed.  Rep.  85^ 

**Propprty,"  as  used  in  the  Constitution,  excludes 
"money,"  credits,  investments  in  bonds,  eto.  Fal- 
len V.  fialelgb,  68  N.  C.  45L 


2  L.  R,  A. 
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valid  tax  on  corporate  loans  the  rate  must  be 
applied  to  the  actual,  and  not  the  nomina], 
TtSne  thereof,  and  that  the  actual  value  can  be 
ascertained  onlj  by  ajsaessmeot  in  due  form  of 
law,  upon  notice  to  the  holder  and  with  the 
right  of  ap|)ea).  Its  contention  is  that,  in  view 
01  the  provisions  of  the  first  section  of  the  Act, 
the  system  of  taxation  provided  for  in  the  4th 
section,  as  to  corporate  loans,  is  repugnant  to 
that  clause  of  the  Constitution  which  provides 
that  ''All  taxes  shsdl  be  uniform  upon  the  same 
claaB  of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  tax." 

The  argument  is  that  the  taxing  section  of 
the  Act  subjects  all  the  taxable  iubjects  therein 
designated,  including  corporate  loans,  to  a  tax 
of  three  mills  on  the  dollar  of  their  value;  that 
all  the  other  subjects  are  valued  and  taxed  ac- 
cording to  such  value  by  the  local  assessors, 
while  corporate  loans  are,  without  being  valued 
and  assessed,  taxed  at  their  nominal  value;  that 
Dominal  value  is  not  a  certain  measure  of  actual 
value,  which  is  often  much  ^ater  and  often 
much  less;  so  that,  in  many  mstances,  the  tax 
upon  corporate  obligations  is  much  more,  and, 
in  many  others,  much  less,  than  it  would  be  if 
imposed  upon  the  actual  value. 

The  case  of  Ocmi,  v.  Lehig/i  VaUey  Bailroad 
Company t  104  Pa.  89,  which  has  been  much 
referred  to  in  the  argument  of  counsel,  on  the 
subject  of  assessment,  presented  a  wholly  dif- 
ferent question  from  that  involved  in  this  con- 
troversy. The  taxation  there  complained  of 
was  of  corporate  bonds,  under  the  Ajct  of  June 
7. 1879  (P.  L.  112),  and  its  Supplement  of  June 
10,  1881  (P.  L.  99). 

By  the  express  words  of  these  Acts,  such 
securities  were  made  taxable  at  the  rate  of  four 
mills  "on  every  dollar  of  the  value  thereof," 
which  was  the  precise  basis  for  assessment  of  in- 
dividual property  and  securities,  under  the  gen- 
eral revenue  system  of  the  State,  by  the  local  as- 
sessors; onlv  the  rate  was  different.  The  phrase 
"every  dollar  of  the  value  thereof"  was  held  to 
be  the  actual  value;  and  as  neither  the  Act  of 
1879  nor  1881  made  any  provision  for  the  as- 
certainment of  the  actual  value,  it  was  held 
that  thev  did  not  constitute  an  independent 
scheme  for  the  taxation  of  corporate  loans,  but 
were  to  be  aided  by  the  machinery  of  the  Act 
of  1844;  for  as  the  loans  were  taxable  in  the 
hands  of  resident  owners,  at  their  actual  value, 
a  legal  ascertainment  of  that  value  was  essen- 
tial to  the  assessments.  The  tax  of  a  citizen, 
as  we  there  said,  is  the  result  of  the  rate  ap- 

glied  to  the  value  of  the  property  he  owns,  and 
e  is  not  taxed  until  the  rate  is  thus  applied 
by  some  legal  mode  of  adjustment.  It  was 
held,  further,  that  neither  the  return  of  the 
amount  of  the  indebtedness,  nor  the  account 
settled  by  the  auditor-general  thereon,  could  be 
taken  as  an  assessment,  for  neither  the  corpo- 
ration nor  the  accounting  officer  of  the  Com- 
monwealth had  any  autnority  to  make  it. 
That  could  not  be  regarded  as  an  assessment  of 
an  ad  valorem  tax,  made  by  a  person  whose  in- 
terests were  adverse,  who  was  charged  with  no 
duty,  and  was  under  no  oath  or  obligation; 
where  the  real  party  in  interest  had  no  notice, 
no  rtght  to  interfere  if  he  had  notice,  and  no 
appeal. 

As  there  was  no  other  means  of  assessment 
provided  by  law,  it  was  the  duty  of  the  local 
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assessors,  in  making  the  general  assessment  in 
1880  and  in  1881,  to  value  and  assess  corxx>rate 
bonds  wherever  found  in  the  bands  of  resident 
owners;  and  it  was  presumed  in  law  tlmt  these 
officers  had  performed  their  full  duty  in  the 
premises.  ^ 

But,  by  the  Act  of  June  80. 1885  (P.  L.  193), 
the  Legislature  has  attempted  to  supply  the 
machinery,  which  was  found  to  be  wanting  in 
the  Acts  of  1879  and  1881.  for  taxation  of  cor- 
porate loans,  and,  in  so  doing,  has  adopted  sab 
stantially  the  system  suggested  by  the  42d  sec- 
tion of  the  Act  of  Apnl  29,  1844,  relating  to 
the  taxation  of  muniapal  loans,  in  the  bands  of 
resident  holders. 

By  the  first  section  of  the  Act  of  1885,  all 
mortgages,  money  owing  by  solvent  debtors, 
etc.,  are  made  "taxable  for  state  purposes,  at 
the  rate  of  three  mills  on  the  dollar  of  the 
value  thereof,  annually." 

By  the  4th  section,  nowever,  it  is  provided, 
"that  hereafter  it  shall  be  the  duty  of  the  treas- 
urer of  each  private  corporation,  incorporated 
by  or  under  the  laws  of  this  Commonwealth, 
or  the  laws  of  any  other  State,  or  of  the  United 
States,  and  doing  business  in  this  Common- 
wealth, upon  the  payment  of  anj^  interest  on 
any  scrip,  bond  or  certificate  of  indebtedness 
issued  by  said  corporation,  to  residents  of  this 
Commonwealth,  and  held  by  them,  to  assess 
the  tax,  imposed  and  provided  for  state  pur- 
poses, upon  the  nominal  value  of  each  and  ev- 
ery said  evidence  of  debt,  and  to  report,  on  oath, 
annually  on  the  first  Monday  of  November,  to 
the  auditor-general,  the  amount  of  indebtedness 
of  the  corporation  owned  by  the  residents  of 
this  Commonwealth,  as  nearly  as  the  same  can 
be  ascertained;  and  it  shall  be  his  farther  duty 
to  deduct  three  mills  on  every  dollar,  of  the 
interest  paid  is  aforesaid,  and  return  the  8amf% 
into  the  state  treasury,"  etc. 

By  the  0th  section  the  obligations  of  public 
or  private  corporations,  the  tax  upon  which  is 
lequirod  by  law  to  be  collected  by  the  corpora- 
tion from  the  holder,  and  paid  into  the  state 
treasury,  are  wholly  withdrawn  from  the  gen- 
eral and  ordinary  processes  of  assessment  by 
the  local  assessors. 

We  are  clear  in  our  convictions  that  if  there 
is  any  constitutional  authority  to  impose.lhe  tax 
under  the  4th  section  of  the  Act,  the  settlement 
by  the  accounting  officer  was  rightly  made 
against  the  company;  the  Act  constitutes  the 
company, or  its  treasurer  as  such,the  collector  of 
the  tax;  and,  upon  failure  to  discharge  the  duty 
imposed  by  law,  the  settlement  is  properly  made 
against  the  company,  whose  servant  he  is,  as  in 
case  of  default  of  any  other  officer  of  the  govern* 
ment,  upon  whom  a  like  duty  is  imposed. 

The  oDiigation  rests  upon  the  company;  but 
as  the  company  can  only  act  through  its  offi- 
cers, the  default  of  the  officers  is  esteemed  the 
default  of  the  company,  and  the  penalty  is  Vis- 
ited upon  them.  The  treasurer  is  designated, 
in  order  that  there  may  be  no  evasion;  be  has 
exceptional  opportunities  to  know,  and  has  the 
power  in  his  own  hands  to  perform,  the  sev- 
eral matters  required.  The  system  of  collect- 
ing state  taxes  was  first  introduced  under  the 
42d  section  of  the  Act  of  April  2)),  1844,  where 
it  is  applied  to  municipal  loans,  and  by  the  Act 
of  April  SO,  1864  (P.  L.  218),  was  first  extended 
to  the  loans  of  private  corporations 
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Id  a  Dumber  of  cases,  both  before  and  since 
the  adoption  of  the  present  Constitution,  this 
court  has  affirmed  the  right  of  the  Common- 
wealth to  impose  this  duty  upon  corporations, 
both  public  and  private.  Maltby  v.  Bending  d 
C.  B.  Co.  62  Pa.  140;  Gam.  v.  Phanix  Iran  Co. 

1  Pearson,  383;  Delatoare,  L.  d  W,  B.  Co,  v. 
Com,  66  Pa.  69;  Com.  v.  Martin,  107  Pa.  185; 
Com.  V.  Lehigh  VaUey  B.  Co.  104  Pa.  89. 

In  the  last  case  cited  we  said:  "We  can  see 
no  constitutional  or  other  difficulty  in  the  way 
of  obliging  the  officers  of  corporations,  munic- 
ipal or  private,  by  appropriate  le^slation,  to 
assess  and  collect  taxes  upon  their  corporate 
loans  or  stocks.  This  method  of  reaching  sub- 
iects  capable  of  successful  concealment,  and 
liable  to  escape  the  notice  of  the  most  vigilant 
assessor,  has  for  many  years  been  recognized 
as  a  valid  exercise  of  legislative  power  .  .  , 
Hie  tax  is  imposed  indiscriminately  upon  all 
mortgages,  etc..  in  the  hands  of  the  owner  or 
possessor,  but  tlie  corporation  is  made  the  col- 
lector of  the  tax  upon  the  corporate  loan. 
This  was  the  construction  put  upon  the  Act  of 
April  80,  1864,  by  this  court,  in  the  case  of 
MaUbg  v.  reading  &  C.  B.  Co.  52  Pa.  140,  and 
the  reasons  there  assigned  are  generally  appli- 
cable bere. 

The  case  of  Maltby  v.  Beading  db  C.  B.  Co., 
svpra,  it  is  true,  was  overruled  in  the  Supreme 
Court  of  the  United  States  [in  the  case  of  State 
Tax  on  Foreign  Hdd  Bonds,  82  U.  8.]  15  Wall. 
30O  [21  L.  ed.  179],  in  so  far  as  it  recognized 
the  taxation  of  bonds  in  the  hands  of  nonresi- 
dent owners;  but  to  the  extent  stated,  it  is  still 
of  undoubted  authority. 

But  assuming  the  power  of  the  Le^rislature 
to  enforce  this  method  of  collecting,  it  is  con- 
tended that  the  tax  is  not  uniform  on  the  same 
class  of  subjects,  and  is  therefore  illegal  and 
void;  that  whilst  all  mortgages,  moliey  in  the 
hands  of  solvent  debtors,  etc.«  are  by  the  Act 
of  1885  made  taxable  for  state  purposes  annu- 
ally, at  the  rate  of  three  mills  *'on  the  dollar  of 
the  value  thereof,"  the  like  obligations  of  pri- 
vate corporations  are  to  be  assessed,  at  the  same 
rate,  upon  "the  nominal  value." 

The  actual  value  of  private  or  individual 
obligations  for  money  in  the  hands  of  solvent 
debtors  ia,  as  a  general  rule,  equivalent  to  their 
nominal  value.  Such  obligauons  are  not  ordi- 
narily put  upon  or  quoted  in  the  market,  and 
therefore  have  no  variable  market  value  as  other 
securities  have;  on  the  contrary,  the  actual 
value  of  corporate  securities  is  dependent  upon 
a  variety  of  conditions,  independent  of  the 
value  of  the  debtor's  estato— the  fluctuations  of 
trade,  the  date  of  maturity,  the  rate  of  inter- 
est, the  amount  of  competition,  and  generally 
upon  the  stringency  of  the  market  and  the 
financial  condition  of  the  country.  Some  of 
these  securities,  it  is  said,  upon  which  interest 
is  regularly  paid,  sell  in  the  market  as  low  as 
fifty  cents,  and  others,  perhaps,  as  high  as  one 
hundred  and  fifty  cents,  on  the  dollar.  And 
it  is  argued  that  as  by  the  first  section  of  the 
Act  of  1885  individual  and  corporate  obliga- 
tions constitute  a  single  clsss  for  taxation  Uie 
Act  unjustly  discriminates  between  them  in  the 
fourth  section,  and  that  therefore  the  taxes  im- 
posed cannot  be  said  to  be  uniform  upon  the 
same  class  of  subjects. 

The  first  section  of  the  Act  does  indicate  cer- 
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tain  subjects  for  taxation  at  a  certain  rate,  and 
these  may  in  some  sense  be  said  to  constitute  a 
general  class;  but  the  classification  of  these  sub- 
jects is  extended  by  the  fourth  section— one 
class,  consisting  of  the  securities  of  private  cor- 
porations, is  to  be  taxed  at  their  nominal  value, 
and  the  residue  (excepting  the  securities  ol 
municipal  corporations,  which  are  still  taxable 
under  the  42d  section  of  the  Act  of  April  29, 
1844)  constitute  another  class,  taxable  at  the 
same  rate,  but  upon  their  value,  to  be  ascer- 
tained under  the  ordinary  processes  of  assess- 
ment by  the  local  assessor. 

The  new  Constitution  does  not  withdraw  the 
power  of  classification  from  the  Legislature 
(Kitttf  Boup*8  Case,  81*  Pa.  211;  Kittanning 
Coal  Co.  V.  Com.  79  Pa.  100);  Indeed,  the  power 
is  necessarilv  implied  in  the  constitutional  pro- 
vision to  which  the  4th  section  of  the  Act  of 
1885  is  supposed  to  be  obnoxious. 

The  power  to  impose  taxes  for  the  support 
of  the  government,  sublect  to  the  limitations 
of  the  Constitution,  still  belonp  to  the  Le^ 
lature;  the  selection  of  the  subjects,  their  cfas- 
^cation  and  the  methods  of  collection  arc 
purely  legislative  matters.  When  the  action 
of  the  Legislature,  with  respect  to  these  mat- 
ters, is  not  repugnant  to  the  Constitution,  it 
would  certain ly  be  a  case  of  the  grossest  ine- 
quality, which  would  call  for  the  intervention 
of  the  courts.    KeUy  v.  PittOmrgh,  85  Pa.  170. 

It  mav  be  conceded,  however,  that  classifi- 
cation should  be  made  according  to  some  rea- 
sonable, practical  rule,  drawn  from  experience, 
which  would  prevent  a  gross  inequality  in  the 
burdens  of  taxation.  "It  must,"  in  the  lan- 
guage of  J/r.  Justice  Agnew,  "visit  all  alike  in 
a  reasonably  practical  wa^r,  of  which  the  Leg- 
islature may  judge,  but  within  the  just  limits 
of  what  is  taxation.  Like  the  rain,  it  may  fall 
upon  the  people  in  districts  and  by  turns;  but 
still  it  must  l^  public  in  its  purpose  and  rea- 
sonably just  and  equal  in  its  distribution,  and 
cannot  sacrifice  individual  right  bv  a  |>alpably 
unjust  exaction.  To  do  £*o  is  confiscation,  not 
taxation;  extortion,  not  assessment;  and  falls 
within  the  clearly  implied  restriction  in  the 
Bill  of  Rights."  jHe  Wasfiington  Aoe.^9  Pa.  852. 

Absolute  equality  is  of  course  unattainable; 
a  mere  approximate  equality  is  all  that  can  rea- 
sonably be  expected.  A  mere  diversity  in  the 
methods  of  assessment  and  collection,  however, 
if  these  methods  are  provided  by  eeneral  laws, 
violates  no  rule  of  right,  if  when  these  methods 
are  applied*  the  results  are  practically  uniform. 
If  there  is  a  substantiid  uniformity,  however 
different  the  procedure,  there  is  a  compliance 
with  the  constitutional  provisions  {Foa^s  Appeal. 
112  Pa.  868, 3  Cent.  Rep.  561);  even  when  there 
mav  be  some  disparity  of  results,  if  uniformity 
is  the  purpose  of  the  Legislature,  there  is  a  sub- 
stantial compliance.  Svnter^a  App.  42  Legal 
Int.  894;  Lougldin'a  App.  19  W.  K  C.  517. 

Nor  is  classification  necessarily  based  upon 
any  essential  differences  in  the  nature  or,  in- 
deed, the  condition  of  the  various  subjects;  it 
mav  be  based  as  well  upon  the  want  of  adapta- 
bility to  the  same  methods  of  taxation,  or  upon 
the  impracticability  of  applying  to  the  various 
subjects  the  same  methods,  so  as  to  produce 
lust  and  reasonably  uniform  results;  or  it  may 
be  based  upon  well  grounded  considerations  of 
public  policy. 
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Henoe  It  is  that  some  classes  of  corporations 
are  taxed  upon  net  earning,  or  income;  others 
upon  capital  stock,  the  value  thereof  to  be  as- 
ceitained  by  their  annnal  dividends,  or  in  a 
certain  event  upon  the  actual  value  of  the  shares; 
others  upon  their  gross  receipts;  insurance  com- 
panies upon  the  ^ross  amount  of  their  premi- 
ums; cod  and  mming  companies  at  a  specific 
sum  for  every  tou  of  coal  mined,  etc. 

Real  estate,  for  taxation,  has  been  classified 
as  seated  and  unseated,  and  for  municipal  pur- 
poses may,  perhaps,  admit  of  further  classifica- 
tion.   Ktitv  Rovp's  Case^  9upra. 

Collateral  inheritances  are  distinguished  from 
those  that  are  direct,  the  former  being  subject 
to  taxation,  the  latter  not.  Foreign  insurance 
companies  have  been  distinguished  from  do- 
mesdc  companies,  and  taxed  independently  and 
differently.  Oermania  L.  Ins.  Co.  ▼.  Oom,  85 
Pa.  615. 

So  trades,  professions,  callings,  and  even 
single  men,  have  been  taxed  by  classification, 
and  it  has  been  said  that  professional  men  may 
be  classified  as  physicians,  lawyers,  clergymen, 
etc.;  tradesmen  as  merchants,  mechanics,  etc.; 
and  other  persons  as  bankers,  manufacturers, 
etc.,  and  a  uniform  tax  assessed  upon  each 
class.    lianffer'a  App.  109  Pa.  79. 

Not  only  have  taxes  been  laid  in  all  these 
various  forms,  rated  on  values,  on  dividends  or 
profits,  on  premiums,  on  net  earnings,  and  on 
gross  receipts,  but  also  by  specific  sums  on  spe- 
cific articles.  The  roadbed,  station  bouses, 
rolling  stock  and  equipmenta  of  a  railroad  com- 
pany;  the  canal  bed,  and  berm  banks,  the  locks, 
lock  houses,  etc.,  of  a  canal  company;  the  bank- 
ing house  or  place  of  business  or  a  banking 
company,  etc.,  are  withdrawn  from  the  orm- 
nary  process  of  general  taxation  and  are  reached 
in  a  tax  upon  capital  stock,  which  has  always 
been  regarded  as  a  tax  upon  the  property  and 
assets. 

These  several  classifications  and  departures 
from  uniformity  in  methods,  were  intended 
simply  to  bring  about  a  just  uniformity  in  re- 
sults. So  places  of  amusement  and  the  luxuries 
of  life  may  be  taxed  in  relief  of  the  necessaries; 
household  and  kitchen  furniture,  gold  and  silver 
plate,  exceeding  a  certain  value,  pleasure  car- 
riages, and  golu  and  silver  watches,  kept  for 
use,  prior  to  the  Act  of  May  18.  1887  (P.  L. 
114),  were  selected  from  the  like  articles  in 
trade,  and  from  other  articles  of  personal  prop- 
erty, and  with  money  at  interest,  were  subjected 
to  a  special  tax.  Illustrations  might  be  multi- 
plied to  show  that  classification  does  not  depend 
upon  differences  in  the  physical  nature  or  con- 
dition of  the  subjects  selected,  but  upon  a  va- 
riety of  considerations. 

Corporate  obligations  by  the  fourth  section 
of  the  Act  of  1885  are  taken  out  of  the  general 
designation  of  subjects  contained  in  the  first, 
and  as  a  distinct  class  are  subject  to  a  different 
standard  of  valuation,  and  the  tax  to  a  different 
method  of  collection.  There  are  several  rea- 
sons why  corporate  and  individual  obligations 
should  DP  distinguished,  in  classification,  not 
arising  wliolly  out  of  any  essential  difference  in 
U)eir  physical  nature,  perhap,  but  out  of  want 
of  adaptation  in  pur  general  tax  taws  to  reach 
them,  in  the  ordinary  methods  of  taxation. 
They  are,  as  a  class,  transfeiable  by  delivery, 
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and  therefore  capable  of  concealment.  The 
transactions  out  of  which  Individual  securitiea 
originate  in  the  ordinary  course  of  buaineas 
for  the  loan  of  money,  have  more  or  less  pub- 
licity. 

Experience  has  shown  that  the  ordinaiy  meth- 
ods of  valuation,  as  to  these,  do  not  fau  of  en- 
forcement; but  in  the  case  of  cori)orate  loans, 
whilst  corporate  mortgages  may  be  recorded  In 
one  city  or  county,  the  £)nds  may  be  found  in 
the  pocket  of  the  holder  in  another  cit^  or  coun- 
ty of  the  Commonwealth.  Experience  has 
taught  us  that,  in  the  ordinary  processes  of  yal- 
nation,  they  are  not  found;  the  law.,  generally 
applicable,  lacks  adaptation  to  the  discovery  of 
this  quality  of  obligations.  Moreover,  their 
negotiability  gives  them  a  commercial  quality; 
a  vast  brood  of  bonds  is  covered  by  a  single 
mortgage,  and  as  they  are  issued  they  fly  from 
hand  to  hand  throughout  the  whole  commercial 
world;  it  is  only  upon  their  annual  return  at 
the  interest  penods  that  their  ownership  can  be 
ascertained. 

These  securities  constitute  one  of  the  com- 
modities on  sale  in  the  market;  they  are  sensi- 
tive in  many  instances  to  the  conditions  which 
affect  the  price  of  stocks.  They  are  subject  to 
great  fluctuations,  caused  by  the  condition  of 
the  money  market  or  the  condition  of  the  coun- 
try, and  sometimes  by  artificial  or  even  acd- 
dentsl  means.  Well  mformed  men  must  differ 
greatly  in  their  estimate  of  the  value  of  such 
property.  The  stock  market  exhibits  changes 
in  the  quotations  daily,  sometimes  hourl^^. 
Presumptively,  however,  the  nominal  value  is 
the  true  value  of  securities  yielding  and  paying 
interest;  and  the  Legislature  has  therefore  Axed 
the  nominal  value,  or  the  par  value,  for  the 
purpose  of  taxation.  These  peculiarities  of 
corporate  securities,  with  others,  perhaps,  that 
might  be  mentioned,  arising  partly  from  their 
nature  and  properties,  and  partly  from  a  want 
of  adaptation  in  our  general  system  to  reach 
this  quality  of  subjects,  gives  rise  to  thdr  dis- 
tinct classification. 

The  moment  we  concede  the  power  to  clas- 
sify we  have  disposed  of  the  question  of  uni- 
formity, for  then  all  that  is  required  hv  the 
Constitution  is  that  the  taxes  shall  be  uniform 
upon  the  members  of  a  class.  Eittg  Bou^s 
Case,  supra. 

Classification  for  purposes  of  taxation,  as  a 
general  rule,  is  a  matter  for  the  Legislature;  it 
is  the  uniformity  of  taxation,  accMording  to  that 
classification,  which  is  for  the  courts;  and  it  is 
plain  that  the  Act  of  1886,  having  constituted 
corporate  loans  in  the  hands  of  resident  holders 
a  distinct  class,  does  not  discriminate  against 
any  member  of  that  class.  The  tax  is  not  upon 
the  corporation,  it  is  upon  the  holder  of  the  cor- 
porate bonds;  and  the  holder  may  be  an  indi- 
vidual, a  partnership,  a  banker  or  broker,  or  a 
private  corporation;  the  law  is  general,  and  ap- 
plies to  all  holders. 

Whether  the  tax  is  paid  or  not  is  a  matter  of 
indifference  to  the  corporation,  for  if  they  pay 
it,  the^  may  defalk  it  from  the  interest.  The 
tax  being  paid  by  the  debtor,  out  of  the  interest 
he  pays  to  the  creditor,  we  cannot  see  that  there 
is  any  ground  of  complaint,  that  the  obli!;ations 
are  taxed  at  their  face  value;  the  tax  fi  to  be 
deducted  from  the  interest,  and  the  payment  of 
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the  inteTest,  by  the  debtor  himself,  is  presump- 
tive  evidence  of  bis  solvency.  Otm,  r,  F/uBntx 
Iron  Co,  9upra. 

As  to  the  power  of  the  Legislature,  under 
such  circumstances,  to  fix  the  race  value  of  the 
obligation  as  the  value  for  taxing  purposes,  we 
think  there  can  be  no  doubt. 

*'The  right  of  the  financial  officers  of  the 
corporation,"  says  Chief  Justice  Thompson,  in 
XM^ifoare  Railroad  Company  v.  Commonwealth, 
66  Pa.  66,  "to  retain  the  three  mill  tax,  under 
the  Act  of  1844,  out  of  the  interest  payable  to 
loan  or  bondholders  of  the  company,  under  the 
Act  of  April  80,  1864,  without  an  assessment 
of  the  count}r  commissioners,  or  assessing  offi- 
cers, was  maintained  to  be  undoubted  in  Malt- 
by  V.  Reading  Railroad  Company,  62  Pa.  140, 
and  reasserted  in  Commonwealth  v.  Phoenix  Iron 
Company  [1  Pearson,  383].  The  quesiion  is 
therefore  settled."  To  the  same  effect  are  Sua- 
gve/ianna  Canal  Oo.v.Com,  72  Pa. 72;  Btfffalod 
^.  R.  Co.  V.  Com.  8  Brewst.  874,  and  (^m.  v. 
Mnrtin,  107  Pa.  185. 

The  Act  of  1844  was  the  beginning  of  our 
present  revenue  system;  that  Act  repealed  all 
iHWs  tbereiofore  passed  for  levying  taxes  for 
State  purposes;  the  methods  provided  by  the 
42d  section  of  that  Act  for  assessment  and  col- 
lection of  state  taxes  on  municipal  bonds  has 
met  the  approval  of  the  profession,  and  has  in 
ail  cases  been  recognized  as  valid  by  the  courts. 
A  reference  to  the  cases  already  cited  will 
abundantly  verify  this  statement. 

The  4iu  section  of  the  Act  of  1885  is  a  sub- 
stantial copy  of  the  42d  section  of  the  Act  of 
1844;  its  purpose  was  simply  to  apply  the  same 
system  to  the  taxation  of  corporate  loans.  It 
hns  proved  to  be  an  efficient  and  just  method 
of  collcciina  taxes  upon  this  class  of  securities; 
it  is  easv  of  enforcement  and  precludes  the  es- 
cape of  large  amounts  of  taxable  property 
which  wouldl  evade  collection  in  the  ordinary 
methods,  and  we  are  of  opinion  that  it  is  in  no 
way  repugnant  to  ^le  provisions  of  the  Oon- 
stitution. 

Although  there  Is  some  diversity  in  the  meth- 
ods of  procedure,  as  well  os  in  the  standard  of 
valuation  in  the  taxation  of  individual  and  cor- 
porate obligations,  there  is,  in  fact,  no  great  dis- 
parity in  result;  the  difference  is  more  apparent 
than  real.  Individual  mortgages,  money  in  the 
hands  of  solvent  debtors,  etc.,  are  ordinarily 
— indeed,  we  think  universally— valued  at  their 
face. 

The  actual  value  of  an  individual  mortgage, 
or  of  an  obligation  for  money  in  the  hands  of  a 
solvent  debtor,  is  presumptively  its  face  value. 
If  the  mortgage  is  bad,  or  the  obligor  is  not  sol- 
vent, the  debt  is  not  taxable;  if,  on  the  con- 
trary, they  are  good,  the  common  experience 


of  business  men  is  that  the  face  vahie  Is  the 
actual  value,  asoertalned  in  the  ordinary  modes 
of  assessment. 

But  in  Foafi  Appeal^  112  Pa.  887,  8  Cent 
Rep.  S61»  it  was  held  that  the  tax  on  mort- 
gages, etc.,  imposed  by  the  first  section  of  the 
Act  of  1885,  does  not  extend  to  such  securities, 
held  bv  private  corporations;  that  tiiese  are 
reached  mr  the  tax  on  capital  stock,  under  the 
Act  of  1879.  The  fourth  secUon  of  the  Act 
of  1885  only  requires  the  treasurer  of  the  cor- 
poration to  assess  the  tax  imposed  by  the  first 
section;  and  as  there  is  no  tax  imposed  by  that 
section,  on  mortgages,  etc.,  in  the  hands  of 
private  corporations,  it  follows,  of  course,  that 
they  are  not  to  be  assessed  or  any  deduction 
made  for  taxes  from  the  interest  thereon. 

Foreign  corporations  exercising  their  fran- 
chises under  the  laws  of  other  States  and  coun- 
tries are  beyond  the  reach  of  our  processes  of 
taxation.  We  could  not  require  them  ordi- 
narily to  comply  with  any  such  regulation  of 
our  mw,  and  therefore  they  are  necessarily  ex- 
cluded from  the  provisions  of  the  Act.  Such 
foreign  corporations  as  are  engaged  in  busi- 
ness In  the  Sti\te  might,  doubtless,  be  required 
to  comply  as  a  condition  of  their  right  so  to 
do;  but  this  could  only  embarrass  the  action  of 
the  local  assessor,  and  upon  this  ground  doubt- 
less they  were  wisely  excluded  from  the  opera- 
tion of  the  Act. 

We  are  of.  the  opinion,  therefore,  for  the 
reasons  given,  that  the  treasui^er  of  the  Dela- 
ware Division  Canal  Company  was  bound  to 
make  this  assessment  and  to  deduct  the  tax  off 
the  interest  paid;  the  word  *'of''  in  the 4th  sec- 
tion was  doubtless  intended  for '^off:"  this  is  a 
manifest  blunder,  and  cannot  be  pcrmiited  to 
change  the  plain  meaning  of  the  Legislature. 

According  to  the  findings  of  the  learned 
Judxe  of  the  court  beloiv,  $800,000  of  the 
bonds  of  the  Delaware  Division  Canal  Company 
were  outstanding  at  the  time  spcciQed  in  the 
return:  of  these  $100,000  were  held  by  nonres- 
idents of  the  State,  and  $416,000  by  corpora- 
tions of  the  State  of  Pennsylvania;  the  residue 
being  $285,000  therefore,  is  all  that  would  ap- 
pear to  be  subject  to  the  tax  imposed  by  the 
first  and  fourth  sections  of  the  Act  of  18?5. 

That  the  defendants  have  a  legal  standing  to 
contest  the  constitutionality  of  the  law,  and 
the  validity  of  the  settlement,  we  have  no 
doubt;  if  the  tax  were  illegal  the  company 
would  have  been  under  no  obli.ation  to  retain 
it,  or  to  pay  it  to  the  State. 

The  judgment  is  tfierefore  reversed^  and  judg- 
ment is  now  entered  against  the  defendant,  and 
in  favor  of  the  Commonwealth,  in  the  sum  of 
$940.50  with  interest  at  the  rate  of  12  per  cent 
per  annum  from  June  27, 1887,  and  costs. 
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UNITED  STATES 

V, 

Mary  P.  HUTCHESON  et  ai. 

(....Fed.  Rep ) 

*L  Where  tbe  quarterly  retunui   of  a 

'Head  notes  by  Spbsb,  J, 
«L.R.  A. 


pOBtmaster*  in  which  are  reported  receipts 
for  sale  of  stamps,  etc.,  and  amount  of  commis- 
sions claimed  for  cancellation  of  8tam:)8,  have 
boon  refiTulurly  rendered  to  the  derailment  and 
have  been  passed  upon  by  the  auditor,  and  the 
balances  therein  found  to  be  due  the  Government 
have  been  each  quarter  carried  into  agreneral  ac- 
count—/lekl,  that  such  action  by  the  audiior  is  a 
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oomplete  aUoirance  of  the  oommiaBioiifl  claimed 
aDd  adiustment  of  such  quarterly  returns. 

e.  Where  the  credltB  in  the  ^neral  ac- 
count kept  by  the  auditor  against  the 
postmaster,  and  made  up  as  above  stated,  show 
that  the  postmaster  has  fully  paid  all  balances  so 
cbarfred,  so  that  a  complete  balance  could  be 
struck  upon  such  general  account  htkt,  that  in 
sucn  case  there  is  a  complete  settlement  of  the 
account,  and  that  thereafter  the  commissions 
cover v.d  by  such  adjusted  accounts  were  not  with- 
in the  power  of  allowance  by  the  Postmajster 
General  so  as  to  give  him  the  right  to  '"withhold" 
the  same  within  the  meaning  of  the  Act  of  Con- 
gress of  June  17, 1878  (20  U.  8.  Stat,  at  L.  141). 
There  was  nothing  to  "'withhold." 

8.  If  the  Postmaster  General*  in  the  exer- 
ci»e  of  the  poy^er  conferred  upon  him 
by  the  Act  of  June  17, 1878,  bef<»re  the  allowance 
of  credit  for  commissions  is  made,  directs  that  it 
shall  not  be  made,  and  it  is  not  made,  but  in  lieu 
thereof  credit  is  given  on  the  account  kept  with 
the  postmaster  for  the  amount  of  the  allowance 
deemed  reasonable  by  the  Postmaster  General, 
the  balance  shown  due  the  Government  by  such 
an  account  would  be  prima  facie  sufficient,  but 
not  conclusive,  evidence  against  the  postmaster. 

I.  Where  an  account  of  a  postmaster, 
regular  on  its  fibce»  has  been  a<Uusted 
and  alloii^ed  by  the  proper  accounting  officers 
and  fully  paid,  such  officers  cannot,  after  the  term 
of  office  of  the  postmaster  has  expired,  evolve 
ex  parte  a  balance  In  favor  of  the  Government, 
founded  solely  upon  a  general  and  vague  allega- 
tlOD  of  fraud  in  accounts  formerly  paased  upon, 
so  as  to  make  such  balance  prima  facie  evidence 
against  the  postmaster  and  his  sureties.  Such  al- 
legations must  be  specific,  and  sustained  by  com- 
petent evidence. 

(February,  1S8&.) 

ACTION  against  principal  and  sureties  in  a 
postmaster^s  bond,  to  recover  the  amount 
alle^  to  be  due  from  the  principal  as  poet- 
master  to  the  Jnited  State&  Government.    Jitdff- 
mentfar  dtfendanU, 
The  facts  are  fully  stated  in  the  opinion 
Mr.  Du  Pont  GKierry,  Dist  Atty.,  foi  the 
United  States. 
MewTB,  Lester  A  Rawenel  for  defendants. 

Speer,  J,,  delivered  the  following  opinion: 
The  District  Attorney  has  brought  suit  in  be- 
half of  the  Government  a^inst  the  defendants 
on  a  postmast^s  bond.  The  Government  has 
offered  in  evidence  a  certified  copy  of  the  bond, 
a  certified  copy  of  a  demand  for  $1,296.26, 
and  what  purports  to  be  a  transcript  of  the  ac- 
count kept  by  tlie  postofflce  department  with 
the  defendant  Manr  P.  Hutcheson  as  postmas- 
ter at  Marysville,  Georgia;  and  appended  there- 
to are  copies  of  the  qiiarterly  returns  or  ac- 
counts current  of  the  said  postmaster,  rendered 
to  the  postoffice  department  during  her  incum- 
Ijency  of  the  oflice. 

This  account  and  the  returns  are  under  one 
certificate  from  the  department,  the  language 
of  which  is  that  the  writing  annexed  to  the 
certificate  is  "a  true  and  correct  statement  of 
the  account,  from  October  1,  1878,  to  June  80, 
1885,  of  Mrs.  Mary  P.  Hutcheson,  late  post- 
master at  Marysville  in  the  State  of  Georgia, 
and  that  the  papers  thereto  appended  are  copies 
of  papers  pertaining  to  his  accounts  in  the  of- 
fice of  the  sixth  auditor." 

2L.RA. 


The  Government  has  also  offered  in  evldenre 
a  certified  copy  cf  an  order  made  by  the  Post- 
master General,  which  is  in  the  following 
words: 

Post  Office  Department, 
Office  of  the  Postmaster  General, 
Washington,  D.  C,  Oct.  80,  1886 
Ordered  No.  230. 

Being  satisfied  that  Mary  P.  Hutcheson,  late 
P.  M.  Marysville,  Johnson  Co.,  Ga.,  has  naade 
a  false  return  of  business  at  the  postoffice  at 
said  place  during  the  period  from  Oct.  1, 1878, 
to  June  80,  lb85,  in  order  to  increase  her  obm* 
peosation  beyond  the  amount  she  would  Ju^itly 
have  been  entitled  to  have  by  law;  iVoto,  in  Uie 
exercise  of  the  discretion  conferred  by  the  Act 
of  Congress  entitled  ''An  Act  Making  Appro- 
priations for  the  Service  of  the  Postoffice  De- 
partment for  the  Fiscal  Year  ended  June  30» 
1879,  and  for  Other  Purposes,"  approved  June 
17,  1878  (section  1,  chapter  259,  Supplement  to 
Revised  Statutes),  I  hereby  withhold  commis- 
sions on  the  returns  aforesaid  and  allow  as 
compensation  (in  place  of  such  commissions 
and  in  addition  to  box-rents)  deemed  by  me 
under  the  circumstances  to  be  reasonable,  dur- 
ing the  period  aforesaid,  the  rate  of  $10  per 
quarter,  and  the  auditor  is  requested  to  adjust 
her  accounts  accordingly. 

Wm.  F.  Vilas, 

Postmaster  GeneraL 

An  inspection  of  the  certified  copies  of  the  ac- 
counts current,  or  quarterly  returns  of  the  post- 
master, shows  that  they  are  made  upon  the 
forms  prescribed  by  the  department,  and  that 
there  are  parallel  columns  provided  for  the  fig- 
ures stating  the  amount  of  the  different  items 
of  the  account  as  rendered  by  the  postmaster 
and  as  found  by  the  auditor  upon  adjustment. 
It  f tu'ther  appears  from  the  figures  entered  in 
red  ink  in  the  column  provided  for  the  entries 
by  the  auditor,  that  the  findings  of  the  auditor 
as  to  the  items  of  the  accounts  agreed  with  the 
statement  of  the  accounts  as  rendered  by  the 
postmaster.  It  further  appears  from  inspection 
that  the  general  account  kept  by  the  depart- 
ment with  the  postmaster  was  made  up  in  the 
following  manner:  On  the  debit  side  the  post- 
master is  charged  quarterly  with  the  balances 
found  due  by  the  auditor  on  adjustment  of  the 
quarterly  returns  of  the  (K>stmaster,  the  aggre- 
gate of  which  up  to  and  including  the  quarter 
ending  June  80, 1886,  is  $771.88.  On  the  credit 
side  the  postmaster  is  given  credit  for  bis  (my- 
ments  or  deposits  made  to  the  credit  of  the 
€k>vemment,  the  aggregate  of  which  amounts 
to  $771.96.  On  the  debit  side  of  the  account, 
however,  there  are  additional  entries  which 
appear  under  date  of  "December,  1888*'— long 
after  she  had  ceased  to  be  postmaster,  and  long 
after  the  last  entry  on  the  credit  side,  showing 
an  amount  more  than  sufficient  to  offset  the 
debit  items— these  are  stated  to  be  for  "amount 
of  commissions  illegally  retained"  during  the 
quarters  stated  from  1878  to  June  80,  1885 
These  items  aggregate  $1,296.39. 

A  general  balance  is  struck  upon  the  account 
below  these  items,  leaving  the  defendant  in 
debt  to  the  €k>vemment,  according  to  the  ac- 
count, in  the  sum  of  $1,296.26.  And  for  this 
amount  the  €k>vemment  now  brings  suit. 

It  is  contended  by  the  district  attorney  that 
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Iheprovisiou  in  the  Act  of  June  17, 1878(20  U.  8. 
Stat,  at  L.  141),  "That  in  any  case  where  the 
Postmaster  General  shall  be  satisfied  that  a  post- 
master has  made  a  fahe  return  of  business,  it 
shsl)  be  in  his  discretion  to  withhold  commis- 
f  ioT)«r  OL  such  retums,  and  to  allow  any  com- 
mensal ion  that  under  the  circumstances  he  may 
dCL'm  leasonable,"  gave  to  that  officer  the  power 
to  make  the  order  which  he  did  make  on  Octo- 
ber 30,  1886,  and  under  it  to  reopen  the  entire 
account  from  1878  and  charge  back  upon  the 
postmaster  the  excess  of  the  commissions  which 
Lad  lieen  retained  in  excess  of  the  $10  per  quar- 
fei  deemed  reasonable  by  the  Postm&ster  Gen- 
eral;  and  that  the  balance  shown  on  the  account 
after  such  recharges  were  made  is  to  be  taken 
B9  prima  facie  correct  in  this  proceeding. 

The  court  does  not  so  construe  the  law,  nor 
does  it  think  the  statute  referred  to  applicable 
to  the  facts  of  this  case. 

The  action  of  the  auditor  in  passing  upon 
eacli  quarterly  return  which  covered  the  charges 
for  commissions,  and  in  canying  the  balance 
therein  found  to  be  due  the  €k>vemment  into 
the  general  account  of  the  postmaster,  was  a 
compl^  adjustment  of  such  quarterly  retums; 
and  since  the  Government  account  shows  that 
suci)  adjusted  balances  were  fully  paid  and 
that  there  was  no  balance  due  in  February, 
ItSSQ,  we  do  not  think  there  was  anything  for 
the  Pu^mastei  General  to  "withhold."  The 
postmaster  had  already  been  given  credit  for 
the  commissions  claimed,  and  &d  been  paid  in 
full. 

We  think  the  meaning  and  scope  of  the  stat- 
ute is  simply  this:  If  the  Postmaster  General 
shaU  be  satisfied  that  a  postmaster  has  made  a 
false  return  of  bu.«iness,  it  shall  be  in  his  dis- 
cretion not  to  give  the  postmaster  credit  for 
the  amount  of  commissions  claimed  in  such 
returns,  but  to  allow  any  compensation  that 
under  the  circumstances  he  may  deem  reason- 
able. 

If  the  Postmaster  (General  had  made  the  order 
fixing  the  compensation  deemed  reasonable  by 
him  before  givm^  the  postmaster  credit  for  the 
commissions,  ana  had  given  the  postmaster 
credit  on  his  account  for  the  $10  per  Quarter 
instead,  and  had  withheld  the  creait  of  com- 
missions claimed  in  excess  of  that  amount,  the 
Government's  account  would  have  shown  the 
balance  now  sued  for,  and  would  have  been 
jrnma  facie  sufficient;  but  that  is  not  the  case 
at  bar 

But  even  such  an  account  would  not  be  con- 
clusive upon  a  postmaster.  He  has  the  legal 
ri.i^ht  to  the  commission  fixed  by  the  statute  for 
the  service,  if  actually  performed,  and  may 
plead  that  right  when  sued  upon  bis  bond,  or 
may  assert  it  in  an  independent  suit  against  the 
Government,  brought  in  the  court  of  claims  or 
in  a  circuit  or  district  court  since  the  Act  of 
IMarch  8,  1887.    24  Stat  at  L.  505. 

It  is  not  questioned  that  even  after  the  ad- 
justment and  allowance  of  an  account,  the 
department  ought  to  withhold  payment  of  a 
ba  lance  found  due  a  postmaster  or  other  officer, 
if  it  be  discovered  that  the  account  is  fraudu- 
lent; or  even  where  the  account  has  been  fully 
adjusted  and  paid,  there  can  be  no  doubt  of 
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the  right  of  the  Government  to  recover  the 
money  so  fraudulently  obtained  upon  proper 
proof  of  fraud.  But  where  an  account  regular 
on  its  face  has  been  adjusted  by  the  proper  ac> 
counting  officers  and  fully  paid,  such  officers 
cannot,  after  the  term  of  office  of  the  postmas- 
ter has  expired,  evolve  ex  parte  a  balance  in 
favor  of  the  €k>vemment,  founded  solely  upon 
a  general  and  vague  allegation  of  fraud  in  ac- 
counts formerly  passed  upon,  so  as  to  make 
such  balance  prima  faeie  evidence  against  the 
postmaster  and  his  sureties. 

Such  a  re-statement  of  tiie  account  is  proper 
enough  as  a  guide  to  the  district  attorney  in 
making  out  his  case;  but  the  postmaster  and 
his  bondsmen  have  the  constitutional  right  to 
a  trial  by  jury,  and  to  have  the  allegations  of 
fraud  plainly  specified.  Moreover,  these  speci- 
fications, if  not  self-evident,  must  be  proven  by 
competent  evidence,  before  a  judgment  can  hie 
rendered  against  the  citizen  which  would  de- 
prive him  of  his  property. 

To  condense  in  a  few  words  the  conclusions 
of  the  court: 

The  postmaster  is  presumed  to  have  done  his 
duty  until  the  contrary  is  made  to  appear  by 
the  proof.  The  accounts  of  the  postmaster,  in 
the  absence  of  the  incriminatory  letter  of  the 
Postmaster  General,  are  fairly  and  honesilj 
kept  and  balance  to  a  cent.  That  letter  charges 
simply  that  the  postmaster  "made  a  false  re 
turn  of  business  auring  the  period  from  Octo- 
ber 1,  1878,  to  June  30,  1885,"  without  other 
notice  to  the  postmaster  or  other  specification 
of  fraud.  In  consequence  the  Postmaster  Gen- 
eral arbitrarily  assesses  and  adjudges  a  balance 
a^nst  the  postmaster  of  $l,29($.'i6.  The  dis- 
tnct  attorney  offers  no  proof  to  show  that  the 
Postmaster  General  was  right  in  his  conclu- 
sions, and  admits  that  there  is  nothing  he  can 
submit  either  upon  the  face  of  the  accounts  or 
proof  aliunde  to  show  the  falsity  and  the  fraud. 
He  closes  his  case.  To  allow  a  verdict  upon 
such  a  presentation,  in  the  opinion  of  the  court, 
would  be  to  substitute  assertion  for  proof  in  a 
judicial  proceeding,  to  hold  the  plaintm  entitled 
to  recover  because  the  suit  is  brought,  to  ad- 
judge the  defendant  guilty  of  fraud  because 
shels  accused,  and,  in  other  wordis,  to  presume 
fraud  in  violation  of  the  settled  rule  that  it  is 
never  presumed,  and  to  avoid  that  sovereign 
and  beneficent  principle  of  the  Constitution  con- 
ferring upon  tne  defendants  in  such  cases  the 
right  to  trial  by  }ury,  with  due  process  of  law, 
and  to  accept  in  lieu  thereof  the  novel  and  dan- 
gerous formula  condemned  for  centuries  among 
all  English  speaking  races,  that  the  assertions 
of  power  are  all  sufficient  to  bereave  the  citizen 
of  his  property  and  good  name,  even  though 
there  is  not  a  syllable  of  testimony  submitted 
to  the  jury  to  assess  the  one  or  assail  the  other. 
It  is  to  be  hoped  that  the  day  will  never  come 
when  a  citizen  of  these  United  States  can  be 
adjudged  guilty  of  malfeasance  in  office,  mulct- 
ed in  pecuniary  penalties,  upon  the  evidence  of 
the  unsworn  and  unsupported  statement  of  an 
official,  howsoever  elevated  in  station  or  great 
in  power. 

The  jury  is  directed  to  return  a  wrdidfcr  th$ 
defendants. 


Alabuij.  SuTBKim  Court. 


ALABAMA    BDl 

Joseph  WHEELER 

McQITIRE,  ScroggiDB  ft  Co. 
( —  Ata. — ). 

LABBCMit  plaasdtB  oharga  of*  r«tall 
■t4W«  U>  eonduot  the  bualiien.  wivb  expreM  xi- 
tborllyto  uie  Dooueye^Molallydepoalted  for  Chat 
purpose,  uid  the  oaih  receipts  of  the  busliwaB.  Id 
purcbaatns  mods.  Is  a  genBral  agent  la  ooaduct- 
Ing  the  buBliKas  ut  the  stora  irltb  special  powers 
t«  purcbaHO,  sod  CHanot  bind  the  prlndpal  br  a 
Tmrohase  on  oiedJU 

1  In  order  to  bind  MprlnelpKl  b^  mttflcn- 

tlon,  lusent  ornoquiescenoe  In  prior  actsof  his 
BKent  In  eicen  ol  mitliorltr  itotually  Klven,  a 
knnirlnlse  at  the  nmterlsl  facts  must  be  brought 
home  to  him. 
■.Any  evidence  1b  relevant,  on  an  Issue  as  to 


lEHE  COUBT. 

tbs  Implied  anttaorltr  Of  n 

whlob  iliow*  prior,  slniUar  acts  and  te 

or  dUpcore  the  knovledge  of  Uia  pi 

the  reliance  on  the  paut  ot  those  deAlins  wiui 

agent  upon  the  priuolpan  leoognltlaa  of  « 


ofa retail atore  a ,  -_,_ 

a«od*,  vbea  be  was  on  ttaeeveof  leavlDgboma 
to  be  Bbeoot  for  some  moDtbs.  which  he  lei    ' 
oo  bis  return,  It  Is  a  quosOoD  for  the  Jarj  w 
er  tbe  parties  desllns  with  the  aceut,  aT 
revomtlon,  bad  nottce  thereof. 

»pped  i 

it  to  do  01 


G. Tbe  principal  Isnot 
hnttaorityt 

if  tbeauthorlt_ 
be  might  have  known 

dIUgenoe :  he  Is  m 


Nora.— Oewrai  and  rpaiUil  aoerUt  dijiiud. 

A  general  Bvent  Is  one  eppointeil  to  do  nil  aoU 

oonnactfd  wlili  a  partlculHr  busiiiCBs  oc  omplo;- 

DHut.    A  BpcK;lul  agent  Lg  one  appointed  to  do  a 

sin  jle  act.    Keith  T.  Uotaobberg  Optical  Ck>.  18  Ark. 


n  Benorallr,  In  a  particular  biiatneas. 


B-^i^^  «\il*  111.  Bin 


o  the  vorld,  boH 


mHhu  the  age 


it  may  be  lu  genenii  In  regurd  to 

Rep,  BK. 
a  V.  Coiinluy.ai  WfOd.  L-fo;  Jd 


■""Z.. 


lljifeluv.  IS  Wend.  SIB;  Uountroe  t.  Dciuut 

A  genpml  asenl  Is  one  who  hss  unlimited  power 

agent  to  trnosuct  buslnesB  of  a  purtiuulur'klnd  1&, 
BB  (o  that  busliimB,  h  Ruoeral  ogeut.  WUouz  v. 
Uoiith,  e  .Smedea  «H.  17*. 

"A  genomi  authority."  nn  Mr.  BouTlerfTnsl, 
Vol.  i  p.  lt>, "  is  one  wbloh  extends  to  all  sots  con- 
nected with  a  pnrtloukiremplciymetitembraoinKHn 
liitorroedlute  power.  A  nuto  maybeHgci '  — '"- 


sake  I 


and  anta  uDlvcrsHl,  BFTcnL  A  spfCliil  ureiit  1b  one 
whiee  authority  IB  uonBuod  to  ■  spwiiil  or  an  Indi- 
vidual Instance.  SU.IUV.  Inst  14.  And  eee  Walker 
V.  t^klpwltu,  Melg«,  SIS;  Tumllnson  v.  Collett,  8 
BiixOkt.  aa[  DuDlap's  Puley  Ag.  £01. 

Osnerdl  and  >pe«4aJ  agent*  dlUtnifuithed. 
There  <s  hd  Impnrtant  dlsMnctioa  between  a  gen- 
enil  atrciil  aiid  a  particular agenL  Jaques  v.  Todd, 
8  Weud,  la  Anderson  v.  (Siiitiley,  21  Wond.  eTO: 
S.iviure  V.  Hli.  B  N.U.aeSk  Whlteueod  v.  Tucketl, 
15  E.i8t,  40:);  1  Parsons.  Cont  80. 
Ttiiiee  wbn  icnJ  with  an  agent  whose  authority  Is 
piiri'oecsare  bminiJ  al ""  "'    "" 


(lbe~riii-.  as  Kiuir^~;  Kobliwiii  T.  <iii<m-i»iu.  o -mu 
Kep.  m,  lUB  Hid.  IBS;  ihincl  v  Pontiui:,  O.  t  P.  A. 
ILCo.  6  WeaL  Rep.&ei.ffi  Miah.  fliS. 
If  a  imniciiUu'  agent  ex».'0'l  bis  aiithorftr,  tbe 

JrlnnltiPl  lit  not  bound.  Piireoaa  v.  Armor.  »  V.  S. 
Pet.  iin  r7  L.  ed.  TIUj ;  Flciuyng  v.  Hector,  S  ^fees. 
&  W.  im  Tiirtd  V.  Emly,  7  Mete,  ft  W.  tS7 :  8  Mlih. 
&  W.  SriTi:  HaO,  India  Co.  T.  HenBlPT,  1  F^tip.  Ill; 
Woodin  V.  Burford.  >  Cromp.  A  M.  3V1;  Jonlan  v. 
Korton,  t  UecR.  ft  W.  VA:  Bykes  v.  Ciltis,  S  Mcee.  ft 

W,54fl;  Watois  V.  Broiple"  '" *-  '  '^'-  "■- 

lei  V.  Adnms,  Amb   Ob. 
berlson,  £1  Pa.  EOT. 


il  hia  authority. 


eiierul  agent  e: 


Where  an  agent  li  supplied  by  his  prlDdpal  wttb 
mooey  to  buy  goods,  and  tbe  agent  buys  the  goods 
on  credit,  tbe  piinclfiol  1b  notllBbleto  the  seller  of 
the  goods,  nntwithstandlng  tbe  goods  bavecome  to 
his  use,  unless  he  had  uuthorlieil  the  vendor  to 
'ilm  by  prevlouBly  alluwlng  the  Hi 


A  rnoBtcrls  not  responsible  foraoontraotentcred 
Into  by  a  son-ant  to  whom  be  had  always  Kfveo 
oflsh  lor  miikiiig  purehasoslltusbyv.  Scarlett,  a  &p. 
7:i;  IPanona,  Coot.  43j:  so  with  any  panlcularagoiic 
who  olitaloB  on  creillt  goods  whloli  the  principal 
gave  bim  munry  to  purchase.  Flemyng  v.  Uooliw. 
eue«.*w.  luL 

AvUtorttvof  "Ofit. 

An  agent  with  power  to  oonduot  a  bnslneas  has 
authority  to  do  everything  necessarynr  proper  and 
usual  In  the  ordinary  oounjeuf  the  business.  Min- 
or y.  Mechanics  BHok,  at  C.  ».  1  Pet.  4S  (7  L.  ed.  411; 
Scnlell  V.  Konoedr.  W  Ia.  Ann.  STV;  Oernun  F.  Ins. 
Co.  V.  Gninert,  US  III,  K:  Itanaer  Tobacco  Oo.  v. 
JenliOD,  t8  Miob.  i».  Cummliiga  v.  Bnrgenu  S  Met. 
172:  Taylor  v.  Lobeaume,  l4Mo.GT2.  IT  no.m  Bal- 
timore ft  P.  Sleainbuat  Co.  v.  Brown,  M  Pa.  TT:  Bui. 
ley  V.  Rawlcy.  1  Swan  (Tenn.)  XK:  Shepherd  v.  .Mil- 
waukee GuOigtat  Ocllwis.  £>!;  Bridcnbecker  r. 
Lowell.  82  llurb.  B, 

If  the  purcluise  made  bv  (be  agent  was  a  part  of 
thebusluesB,  theprlnuliislis  liable:  otherwise  not, 
B.ilpman  v.  Iblee  (Uiah,)  B  West,  Hep.  ai4. 

One  can  be  bound  only  by  tbe  autborlaed  aota  of 
another.  He  cannot  be  charged  because  another 
holds  a  oommbislon  from  him,  and  fBlseIr  ■SBcrta 
that  his  HCta  are  within  it.  Uechanlos  Dank  v.Kew 
YorkftN'.U.  R.CO.  I3N.  f.  BM;  Grant  V.  Norway. 
10  c  tt.  ea^  Hubbersty  v.  Ward,  S  Excta.  880;  t  Pai^ 

ol  »noamlng  hia  own  ngeDoy.    Ik>nd  t, 

P<  tP.  A.  R.Co.I>WeBt.aep.t81.«!inDh. 

at  o.  V.  Howe  Uachloe  Co.  B  New  Bng. 

Iti  ;onn.  BET;  Farmers  ft  H.  Bank  v.~   ' 

ei  k,  IB  S,  Y.  LfS, 


lutchl 


IS  hiBageal  In  determining  the  liability 
of  the  principal  the  queetluo  k, not  what  authoriv 
was  lotcndud  to  be  jilven  to  the  agmt,  but  what 
authority  was  b  third  permn  dpallng  with  him  Jus- 
(IBed,  from  tbe  aota  of  the  Dnnulgio],  In  believluv 
was  Klven  to  him.  arlggt  V  Seldan,  £New  Uug. 
Rep.  1%.  M  Vt.  BflL 

Buffering  uniituer  to  represent  himself  as  agent 
with  power  to  make  a  partloular  uontract  »1<>|« 
the  prlooipol  [mm  denying  his  liability  theieumli-r. 
ITiiuning  v.  Cobb.  X  Wi-bl  Rep.  Sll.  «)  Mo.  App.  SH. 


a  L.  R  A. 


and  to'eierclse  a  power  he  really  does  not  pos-ces 
osauent.  permits  the  agent  to  fa»lJ  hlmseif  out  as 
clutViEHl  w^th  such  power,  then  tbe  prlnulpai  will  be 
us  fully  bound  by  the  acta  of  the  agunl  as  though 
the  latier  possessed  the  power.  ColUiis  v.OoDper, 
a&Tei.  40). 
Though  an  agent  exceeded  hji  Mithoritj  111  maUns 


Wbebi>kb  t.  UcOuntB. 


bntma;  Mton  the  preaumptlOD  that  third  par> 
tin  deallnv  nith  the  ttgeat  will  nut  be  neffUient 
Id  naoertalDliiic  the  eitpnt  of  bit  authorltjr, 

■■Th«  kiMnrl«dg^  of  i 


iHCt.  eneullal  to  plalntllTB  rlitbt  ot  reooveir,  uid 
vhldi  Did  buTdeo  ot  proof  reaU  upon  him, 
r  In  vqulllbiluiii,  tha  ver- 


(DeoanberUMSSSJ 

APPEAL  by  defendanl,  from  ■  juigment  of 
the  Lawrence  OouDty  Circuit  Court  in  fs' 
VDT  of  plaloliffs  Id  sd  aclioo  to  racover  for 
goods  sold  und  delivered.     Rettrted. 

The  poiolspresciit«dBuffldeni.1y  appear  from 
the  opialoD. 
Mr.  Joaeph  Wheeler  for  appellanL 


CloptfMi,  J.,  delivered  tlu  opinion  ot  the 

Appellees  seek  to  recover  the  price  of  certain 
goods,  -nblch  itaey  allege  were  sold  and  deliv- 
ered to  appellaot  through  T.  A.  Tatbam,  as  his 
agent.  Tbe  agencv  was  nut  dtapuied,  but  de- 
fendant contends  Uutt  Tatbam  was  in  bia  em- 
ploy merely  as  a  clerk,  and  was  not  autliorized 
to  purchase  goods  oo  a  credit  nod  bind  bim. 

The  platnllfh  contend  that  Tatbam  was  a 
general  aeent,  having  autborllj  to  transact  all 
of  defendant's  roercniiille  business,  or  was 
held  out  by  defendant,  or  permitted  lo  hold 
himself  out,  as  such,  so  as  to  Justify  the  belief 
that  he  was  dotbed  with  the  powcra  of  a  gen- 
eral agent.  Ttie  queailon  mQioly  controverted 
by  the  parties  relates  to  the  character  of  the 
agency  and  the  extent  of  bis  euiborily. 


utraciaof _.. 

uved  br  tbe  principal. 

Fd  bj  tbe  othur  port' 


la tt£r  would  b 


permuted  It  to  b 
IT  wJtbout  notkw  thu 
luorltr  In  maklns  tl 

. .Do  Co.  ST  WIS.  sai. 

Whore  the  BWnt  aotlnB,  u  be  sappooed,  lor  th< 
bi-n  tntereet  (if  his  dlstiint  prinalpu,  bad  gone  be 
jrond  bis  Instnictlona,  U  theurlnolpal  did  notcboa* 
to  aainn  the  act.  It  was  his  dutT.  when  Inloniied  n 
theafn-'Dt'sacl,  to  give  imnioJiate  Infurmatloa  o 
his  repudtuLlan.  Law  v.  Cruas,  U  IT.  a  I  Bteoh,  OH 
(17  L.  ed.  lliJi. 

A  prlDolpol  wbo  does  not  uae  the  mesas  witbli 
bis  re-itb,  wbloh  tor  bu  own  protoollon  pnideno 
wuuld8u)iB0BL.  tu  asucrtaln  bow  bis  agent  clothei 
with  jfeceral  powers  In  a  particular  buslDesB  eon 
duutstbat  business,  sbiiiiM  not  be  hoard  lo  deny  no 

tice  of  tbe  authority  whith  ihe  agent  hr 

to  exercise,  or  to  dontf  the  eula'-" "*■■*•-" 

"'.^uwb^ 

Unuodeien ,, , , 

with  tbeaseutln  tbeb^Iiei  of  its  nwl  exlstenoe 
Collins  r.  Ciioper,  IB  'l^i.  MO. 

A  prinolpol  Isestopped  frum  denylnfr  hfBB[[ent' 
lepreaeutdtlon,  es  aeuliut  a  tblrd  person,  wbur 
he  has  i-lothod  the  aecntwtth  (Kiwor  Uidoan  an 
upon  the  existence  ot  some  eilrlrLilc  fact.  Han! 
ot  Bjtavln  v.  New  York,  L.  1^  &  W.  a.  Co.  T  Oanl 
Bep,  &U,  m  N.  T.  tfiS. 

wlion  a  iirinoliml,  with  knowledge  of  the  faoti 
■doptaand  lakes  thebpnefltof  tbeaolsorhMagent 
he  cannot  atlcrwards  toipeaob  the  agent's  acta  li 
that  iiarliciiUir.  Fronub  i.  Bam,  2  New  Eng.  Hep 
no,  UVt.  S67;  Hakee  v.  M;rtcli,  W  Iowa,  1S9. 


JtaUllcatiim  of  aiOji  of  atKnt. 
I  principal,  with  knowledge  of  tbe  faots.  n 


by  another,  be  is  bound  by  the  contract.  lirakelj 
v.  Gre^if. 71  U.  S.  B  WaU.  iUsnai^ea.  «ai;  Slark  v 
Btarr.  aiV.  a  *77  B«  I*  ad  278), 

Iran  agent,  witboutauthorlty,  soils  tbe  pronert] 
ot  another,  BSSumlng  to  act  for  blm.  and  the  lattci 
waives  the  tort,  and  ratlfles  tbe  cuiitraot.  In  an  ao 
til  in  agnlnst  the  puroluuer.  ha  must  ratiry  Itas  tbi 
■gent  made  It.    Itogen  v.  Holdon.  S  New  Eng.  Hep 

age,  itf  Has*.  KM. 

Katlflcailon  uperatea  upon  the  act  ratified  pre 
OlSGly  as  tbiiugb  autborl  yto  do  the  act  bud  beei 
prerioiiBtyglvFn.  except  where  the  rlgiilH  of  thin 
parties  biive  Intervened  between  tbe  act  and  ratio 
mtlon.  Cook  V.  Tullls,  8S  U.  B.  IS  Wall.  WS  (Xl  I~ed 

issent  by  a  prinolpal  la  equlvalen' 

„     thorlty.    Clark  T.  Van  Biemsdyk 

ui  1^.  [>.  i|  Cranch,  IS)  13  L.  ed.  esei. 

If  a  pTlnclral  rallBcB  that  part  ot  a  transaotloi 
whicb  favors  bim.  he  nitin(«  the  whole.  Games  v 
Uiller,  m  U.  P.  3Je  <^  L.  ed.  IW). 

Pr<ncl|ials  ndoptand  ratify  an  agent's  aote  by  eo 
oepiliiif  a  Bortli'mcnt  by  blm,  and  bringing  an  ao 

Unn  signed  bv  biio.    Bmltb  v,  Motae,7BU.B.aWaU 


JorSna 


810 


Alauaha  Supbiuie  Coubt. 


Dec.. 


T:^e  general  rule  Is  lliat  one  who  deals  with 
BD  agent  b  bound  to  ascertain  tbc  nature  and 
extent  of  bis  eutbority,  but  !□  tbe  application 
of  the  rule  a  dtstinclion  is  observed  l>elween 
eeaeral  and  special  agencies.  Tbe  power  to 
do  everylbing  neceftsary  to  Ita  accomplUbment 
may  be  included  in  a  particular  agency,  so  that 
private  instructions  as  to  the  particular  mode 
of  execution,  which  are  not  iaieadcd  to  be 
communicated  and  are  not  communicated  to_ 
the  party  with  whom  the  agent  may  deal,  will 
not  be  regarded  as  limitations  on  bis  power. 
But  with  this  qualiflcation  a  special  authority 
must  be  strictly  pursued. 

A  general  agent  may  exceed  his  express  au- 
thority, and  the  principal,  nevertheless,  be 
bouna.  Tbe  scope  and  character  of  the  busi- 
ness which  he  is  em|iowered  to  transact  is,  as  to 
third  peiBOns,  the  extent  and  measure  of  his 
authority.  By  his  appointment  the  principal 
is  regarded  as  saying  to  the  public  tbal  he  has 


the  authority  to  transact  the  bnsinesa  in  tbe 
usual  and  customary  modes.  Secret  Hmltatiani 
on  hia  power,  or  private  instructions  sa  to  tbe 
mode  of  transacting  the  business,  will  not  af- 
fect the  rights  of  third  persons  who  bare  no 
notice  of  such  limilntions  or  instructions. 
When  a  general  ssent  transacts  the  business  ia- 
trusled  to  bim  within  tbe  usual  and  ordinary 
scope  of  such  business,  he  acts  within  the  extent 
of  his  authority,  and  the  principal  is  boond, 
provided  the  party  dealing  with  tbe  agent  acta 
In  good  faith,  and  is  not  guilty  of  nezligenctt 
which  proximately  contributes  to  the  loss. 
Lovinille  Offflti  (Jo.  v.  Stoka,  78  Ala.  S73. 

Third  persons,  dealing  witb  a  person  as  & 
general  agent  are  not  acquitted  of  all  duty  to 
inquire  and  ascertain  the  character  and  extent 
of  his  agency;  but  if  on  inquiry  ascertained  to 
be  general,  actually  or  apparently,  they  are  not 
bound  to  inquire  whether  there  are  secret  limit- 
ations or  private  instructions,  unless  they  have 


bound  therabr.    Du  Souchet  v.  Dutcl 
Kep.8ai,118Ind.£lB. 
Where  an  a^nt  makes  a  oc 


uf  tbe  matiiria]  fa'^u 


b  reoeipt  and  r 

Bobart  v.  Otieme,  38 


«  permitted  to  repudiate  a 
LBine  by  an  assumed  agent 
"  -"  Mithoritjlo  the  agent 

...  t  all  the  money  — *■'■ 

eeived  under  the  oootnicL   lasV* 


u,  without  restoring  all  the  money~whlch  b 
eelved  under  the  oootnicL  IdsVeosaFlnt 
Bank  V.  Obeme,  8  We«.  Bep.  B6B,  LQIIL  SA. 


itottilMlton  eperotet  reCroacUiwIir. 

A  ratlUcatioD  of  an  Dnauthorlied  act  of  an  asent 
If  retroactive  and  equivalent  to  original  antliorttj. 
Hoouo  Hln.  ft  HIUlDK  Co.  T.  Dooat,  10  Colo.  5S>. 

Stibeennent  ntlflcatlon  of  the  acts  of  an  agent  la 
aseSeatlve  '-  "-'-'  -^ ' ' " 


i^nt.  Rep.  SO.    • 

Tbe  ratlSoalloo  of  an  agent's  acta,  witb  knowl- 
vAgo  of  the  drcumalancce.  relates  back  to  the  time 
when  suoh  aott  were  performed,  and  binds  the 
prlodpal  tbe  same  as  If  authorttr  bad  been  given 
in  advance.  U.H-Bxpnss  Oo.  v.  itawBon,  8  West. 
Hep.m6,10SInd.a& 

There  must  be  aome  mutiialll?  between  the  ratl- 
t^lDK  prinelpa)  and  the  thtrd  party  who  Is  to  be 
•BecteS  bj  bla  ntiflcatloiLelBe  the  ratltlcation  wUl 
not  have  a  tetiospeotlve  eneot  as  against  the  Inter- 
esta  of  eunh  third  party  (Johnson  v.  Johnaon,  SI 
BW.  Bep.  TDD):  but  no  new  c- —*■"•' — ' ■-■ — 


The  Dezteral  rule  Is  that  Q»  prlnolMl  la  respoiul- 
blo  olnlly  for  the  acts  of  hll  agent,  tait  not  orlml- 
nally,  unleea  done  under  his  eiprsM  authority.  The 
prlnolpal  la  reaponslble  tor  tbe  negligent,  but  not 
In  genual  tor  the  criminal,  eonduot  of  bli  agent. 
HIiohell  V.  Hlms,  S  Tex. «;  Johnson  v.  Barber,  U  IlL 
Vtbi  DunlBp's Faley.  Ag. lU. 

The  principal  la  m^  tor  any  Injury  lo  a  tbird 
person  reeulUnf  from  the  negligent  or  unakillf  ul 
manner  In  whlob  an  aet  la  dooeby  the  agent,  but 
not  for  an  aet  done  outelde  of  the  aoope  of  hli  au- 
thority, uoleea  be  commanded  It,  partlolpatea  In  It, 
(HrratfftedltwithknowledgeottliefBOts.  UUeyv. 
Fleleher,  ai  Ahu  SH. 

What  an  agen'^  ' '"■'-   "'  ■  - " 

■faoTlty  Wnda  h 
only  to  hla  acta, 

t^lminlhatL 

v..  M wards. 7*  Oft.  SO;  E^e  v.  Batcher,  79  6a. 
96\  Lllley  V.  Fletrher,  Bl  Ala.  I»;  Hakea  v.  Hr- 
rlok,<M]owa,18B:  HlKKlDSv.AmwtrooR.«OoIo.& 


It  Is  •  gfiaerti  rule  that  wtiera  the  acta  or  the 
tent  worUnd  bla  principal,  repreeentsttona,  deo- 
laratlona  and  ■OmliBlonB  respecting  the  aubjeot 
matter  will  atoo  Und  him,  If  made  at  the  same  ume 
andoooatltutlngapart  01  therugobz.  Unblom 
■Z  L.  B.  A- 


WnHBLBR  T.  HCOUIBB. 
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knowledge  of  facts  which  sboald  pal  them  on 
such  InquiiT.  As  to  tbesc  Issues,  the  burden 
ia  on  the  plHlDtiffB  to  esUbllah  by  proof  that 
Talhani  was  the  gcoeral  agent  of  uefeDdant,  or 
that  Ihe  latler,  b^  acta,  conduct  or  negli^nce, 
jusiifled  the  belief  thai  he  had  auUinrity  to 
purchase  goods  on  credit  for  the  store.  If 
these  issues  be  found  in  favor  of  plaintiffs,  no 
flubeequent  misconduct  of  the  agent,  minap- 
propriutiog  the  goods  or  otherwise,  will  affect 
tbeir  rights. 

After  having  ^Tcn  a  general  charjre,  which 
In  the  main  b  m  acci>ra  with  the  foregoing 
principles,  the  court  instructed  the  jurr,  at  the 
instuncc  of  the  plaintiffs,  that  if  dejcnaaotem- 

Eloyed  Tatham,  and  put  him  in  charge  of 
ia  retail  store  at  Wheeler's  Station,  to  con- 
duct his  mercanlilo  business,  and  placed 
money  to  his  ciedit  in  Louisville,  Ky.,  and 
KiiBhville,  Tenn.,  and  authorized  him  to  use 
Ihis  money,  and  also  that  taken  in  from  cash 
sales,  to  replenish  the  stock,  and  instructed 
him  not  to  purcha^  on  credit,  be  was,  as  to 
innocent  third  persons,  the  general  agent  of  de- 
fendant in  that  business,  and  hod  authority  to 
do  whaiever  was  usual  or  customary  in  con- 
ducting the  same:  and  if  plaiatiffs  sold  to  Tath- 
am, as  such  agent,  the  goods  for  the  price  of 
which  this  suit  ia  brought,  their  verdict  must 
1x  for  plaintiffii,  unless  they  had  notice  that 
Tntbam's  authority  was  limited  to  purchases 
for  cash,  I 


In  considering  the  correctneu  of  the  Instrac- 
tfon,  any  evidence,  if  there  be  such,  tending  to 
show  that  Tatham  was  apparently  dothed  with 
the  powers  of  a  general  agent,  cannot  be  taken 
into  consideration.  The  proposition  of  the 
charge  is  that  as  to  th  trd  persons  the  facts  recited 
therein,  of  themselves,  without  Ibeaid  of  extrin- 
sic facts  and  circumstances,  constituted  Tatham 


a  general  agent,  posacstting  authority  to  purchase 
goods  on  credit.  In  other  words,  he  was  a  gen- 
eral aftent  as  to  plaintiffs,  though  they  may 
have  known  the  terms  of  his  employment,  in- 
cluding the  deposit  of  money  with  which  to 
purchase  goods,  except  the  instruction  not  to 
purchase  on  credit.  The  most  general  power* 
that  may  be  coufcrred  on  an  agent  are  neccB- 
sarily  limited  to  the  business  or  purpose  foi 
which  the  agency  is  created. 

The  terms  of  Ine  employment  ot  Tatham— 
"in  cliurge  o(  his  retail  store  at  Wheeler's  StO' 
tioo  to  conduct  bis  mercantile  business" — in 
ronnecliou  with  the  limitations  on  bU  author- 
ity to  purchase,  limit  his  powers  as  a  general 
agent  to  the  transaction  of  the  local  mercantile 
business  of  defendant.  In  the  matter  of  buy- 
ing goods,  bis  power  was  expressly  restricted 
to  the  use  of  money  specially  deposited  for  that 
purpose,  and  to  cash  receipts.  In  appointing 
Tatham  his  agent,  defendant  withheld  power 
to  buy  and  pledge  his  credit  under  any  circum- 
stances. By  the  terms  of  his  commission, 
Tatham  may  be  regarded  a  general  agent  to 


else  enlarged  powera  wlilcli  have  been  raUfl 
Cinilral  Pa.  TeLeph.  ft  S.  Co.  v.  ThompeoQ,  S  Of 
Bep.  MIL  lii  Pa.  118.  Bee  Fradler  v.  Hyland,  m 
TU;  Hubbard  v.  Tenbrook,  pcmt,  Sa. 

UabaUji  rtf  principal ;  on  vihal  d<pcnili. 


Prtnelpat  UtUite  on  eontract  of  hia  ncoK. 
Where  an  agent  oontraots  in  bis  own  name  and 

does  not  disclose  hts  pi-tnolpal,  the  principal,  ha v- 
9UR,  A. 


IWGa.Tin. 

LiobaUir  ofagenton  hit  eonCnuls. 

An  airent  may  become  liable  upoo  oanlracls  made 
bj  him  in  that  caiiacity:  flrat,  where  the  principal 
is  not  knowD;  secondly  where  there  is  no  rceponal- 
ble  principal  (except  In  the  cnse  of  public  agenW); 
thirdly,  whore  be  beoomceUable  by  unuQdcrlukJaK 
of  his  own.  D^lder  V.  Savory,  S  Eeb.  812:  Dun- 
lap^  Paler,  Ag.  871. 

Wbeie  an  agent  nledaea  his  own  credit,  either  ex- 
pT«Mlr  or  Impliedly,  ne  will  be  bound  thereby. 
Uovey  V.  Ma|{IU,  £  Conn.  680:  Reed  v.  Lathnm,  40 
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conduct  the  local  business  of  tbe  store,  with 
special  iiowera  to  purcbase.  To  construe  it 
Otbernlae  would  be  to  establisb  tbe  rule  that  a 
mcrebnnt  wlio  furaisbes  bis  clerk  witti  funds  to 
pi]rcliai>e  goods  an'!  make  immedinte  pajmeot 
clilL<a  bim  with  power  to  buy  on  bis  priodpsl's 
crcillt,  and  that  persons  dealiog  with  bim  are  re- 
lieved of  Ibc  obligHtlOQ  (o  Bscertuln  Ibe  oalure 
aod  exiecl  oF  Lis  warraHt  of  authority.  Tbis 
would  press  too  far  the  applicallou  of  tbe  doc- 
trine of  ueoeral  aKencv.  Jaguu  t.  Todd,  8 
Wend.  88;  OUaland  v.  WaOarr,  11  Ala.  1058;  1 
im,  Leiwt.  Cas.  679;  1  Pars.  Cont,  48. 

Wbon  an  express  aulborilj  isgiveo,  tbe  ex- 
tent (hereof  must  be  ascertained  from  its  terms, 
and  another  or  different  authority  cannot  be 
Implied.  UDles9  Incia  are  shown  from  which 
such  other  BUI borirv  ma;  be  presumed,  or  arises 
by  implication  of  law.  Tiiercfore  proof  of 
facts  or  circumstances  from  which  the  author- 
ity Is  presumed  or  arises,  by  implicalion  of  law 
— an  appearance  of  authority,  caused,  not  by 
the  agent  himself,  but  by  tbe  defendant — Is 
essential  to  his  liability  for  Tatham's  acts  not 
witlJn  the  scope  of  bis  commission.  In  such 
case  it  is  mcumbeal  upon  the  plaintilT  to  prove 
that  defendant  bv  ratification,  a&<eut  or  acqui- 
es'ence  in  previous  acts,  held  out  Tatbam  as 
<S<iiLed  io  ihe character  In  which  heassumed 


to  act,  which  fairly  led  the  plaintiffs  to  believe 
that  more  extensive  powen  had  in  fact  beea 
given  than  were  conferred  by  the  terms  of  tbe 
appointment. 

Un  this  question,  all  the  ciivumsUuicea  of  tbe 
tran<iactioa,  the  previous  conduct  of  the  de- 
fendant, and  tbe  usages  of  tbe  biisiaess,  may 
be  properly  considered.  It  sliould.  however, 
be  remarked  that,  in  order  lO  bind  tbe  defend- 
ant by  ratification,  assent  or  acquiescence  in 
Iirlor  acta  of  iiis  agent  in  excess  of  the  auibor- 
ty  actually  given,  knowledge  of  the  material 
facts  must  be  brought  home  to  tbe  defendant; 
and  If,  in  the  absence  of  express  authority  to 
bind  defendant  In  the  manner  in  which  he  fi 
souffht  to  bu  charged,  his  liabilliy  Is  rested  oa 
previous  reco^iiion  otslmilar  acta  of  Taiham 
as  his  agent,  it  is  requisite  lo  show  that  plaint- 
iffs sold  ibe  goods  to  Tatham  on  the  faith  of  such 
S-eviouB  retxiL'niiion.  at.  John  v.  lUdmond,  8 
on.  (Ala.)  438:  liUvim  v.  Popt,  7  Ala.  871. 
In  this  aspect  of  the  cone,  any  evidence  la 
relevant  which  shows  prior  similar  acts  of 
TatbanL  and  tends  to  prove  or  disprove  de- 
fendanrs  knowledge,  and  plaioliHn'  reliance  on 


feruHii.l3.loli 


M;  TaTiilnrV.  I'reniler"™'!.^  Hllh 
J-,  ..<:.....u..  ..  JreoII,  S  renu  It"".  421.  101  N  Y, 
•63:  niillzi'n  v.  Kli^lnv,  M  N.  Y.  lUTi  llmvkwav  v. 
Allen,  i;  Wenil.  40;  Wnrtnu  v.  Mason,  18  Wend.  i%\. 
MUkfv  Riinl.ia)  Wena.t3I;Farkerv.l>uiiu]Jsou,i 
8L.R.A. 


1 J  IroD  i.  Cool  Co.  V.  Smith,  SO  Pu.  31 
Liiaiie  on  vm 
The  ag«nt  will  be  llnble  o 
Into  for  an  unill^closed  urlncipai.  even  ii  n  te  iraii 
known  to  Ibc  tblnl  party  tbm  Ue  uou  onJr  as  an 
BKdot  Uemtl  v.  Wlliuii,  e  lnd.  t^;  Soott  v. 
HeaBlQk,  4  T.  B.  Mon.  KOk  Wtlkina  v.  Duiicud.  SLltt. 
108;  Keen  V.  Simile,  ^Haine,  TT;  Sumnur  v.  WUU 
■ .  u —  .«..  ,^L...  ..._..  ..   u ,  Onx. 

■   8% 


.  'KobertTis'wond.  11%  i^nal  UaokV.lBauii  <>1  „. 
banj,  1  Hill.^:  Tatnlor  v.  Frcnderfrast.  3  Hill,  n; 
AllM  v.  Riielaln,  11  Bent.  &  It  3IU;  Uiuun  v.  lioiul- 
ler.  S  !<trobb.  U  M%  Koyoe  v.  AUan. »  VI.  2M. 

Ekctlon,  111  pruceed  aoatntt  pHnelpoI  or  ooenc. 

When  u  partf  dcalB  wltb  the  attent,  without  anj- 
disvliisiire  of  tils  agency,  be  may  I'lrsct  to  treat  iba 
after  diacovDred  ijiinoipBl  as  Ibc  person  wllh 
whom  he  ooncrocfed.  Ford  v,  WiUliuna,  IB  C.  8. 
Kl  How.  -Xl  (la  L.  eil. »-.  Junes  v.  New  York  Guar- 
onty  ft  I.  Uo.  101  U.  8,  822  (as  U  od  1030i. 

He  boa  H  rlirht,  wltbln  n  rotannnble  time,  to  elect 

nieitn  time,  with  full  knowleilKe  as  to  wbu  was  Iba 

Erlndittl.  and  nltli  thepnwBrof  obooslrui  between 
Im  and  the  iiiiGiit.ho  hadeloctedtotctnttfaeogont 
aliiae  ua  bis  deblur.  Annstn>nK  v  Rr»i<«  it  r 
IQ.  D.CW*;  Smethurrt  v.Ulic'  'IT,  1 


kitft  a  third  party  bi 


■d  whom  to  sue,  antf 
uui  LUC  Diii.'ubiii  iKie  nrlnctpol  to  Judg- 
onnt  after  Uint  sue  the  other,  "helher 

1  lieeo  Buoijeiariil ■     " ■    - 

■     "    l»hh  V.  ■■ 
ly ,  14  Abb.  I 
Jones  V.  *;;na  In",  l-o.  14  Cimn.  fQJ;  Kinpiiej  v. 
nHvH,  104  Moss.  IIS;  Priestly  v.Fomla.SUurL  ft  a 
BTT. 

If.  at  the  time  of  tbe  sole,  the  seller  hnowa,  not 
only  that  tbe  person  whu  Isanmlnnlly  daUlnv  with 
him  Is  not  |irliii:lpti  but  agent,  and  also  knows 
whothoiirinclmil  re.illy  Is, and  uiitwlthsuindltiK all 
that  knowl  'd^e.  chouBEa  to  make  the  a<(vnt  bis 
debtor,  denlliiif  with  bIm  alone,  tbe  sellor  oaanat 
oliarm!  the  prlncliml.  hnrliin  ont-e  otOL'ted  to  sua 
tiie  iifccnt.  A  dlaon  v.  Omidasticqul.  4  'nuint.  174; 
Piili;re»n  v  Oundiiscqiil,  in  E'at.  IB;  WHioot  v. 
ltlelinr<igou,  4  Abb.  App.  Deo.  014;  i  Bruus,  Frio,  it 
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November,  1881,  wben  the  defendant  was  on 
the  eve  of  leaving  home  to  be  absent  for  months. 
There  is  evidence  tending  to  show  that  on  bis 
return  in  June,  1882,  the  authority  to  purchase 
was  revoked.  The  transactions  with  the  plaint- 
iffs  were  in  January,  February  and  March, 
1883»  and  were  the  first  ti-ansactions  njjhich 
Tatlwm  had  with  plaintiffs  as  agent  of  defend- 

SDt. 

An  authorilT  conferred  is  always  revocable, 
unless  coupledf  with  an  interest,  or  founded  on 
a  valuable  consideration,  and  may  be  revoked 
expressly,  or  by  act  clearly  inconsistent  with 
Its  continuance.  When  third  parties  have 
dealt  with  an  agent  clothed  with  general  powers 
the  agencv  continues  as  to  them,  after  revoca- 
tion, until  they  have  notice  thereof.  Also  the 
principal  may  be  liable  for  the  acts  of  the  agent, 
after  revocation,  to  third  persons,  who  never 
dealt  with  him  previously,  if  thev,  in  common 
with  the  public  at  large,  are  Justified  in  believ- 
ing tbat  such  agency  existed,  and  have  no 
notice  of  its  revocation.  Clafiin  v.  Lenhsim, 
66  N.  T.  801;  1  Pars.  Cont.  70. 

On  the  case  as  presented  by  the  record,  these 
questions  should  have  been  submitted  to  the 
juiy.  They  wete  withdrawn  from  their  con- 
sideration by  the  instruction  to  find  a  verdict 
for  the  plaintiffs,  independent  of  the  evidence 
in  reg&ra  tc  the  revocation  of  the  authority  of 
Tatham  and  notice  to  plaintiffs. 

The  court  also  charged  the  Jury  that  if  the 
defendant  placed  Tatham  in  charge  of  his  retail 
store  witk  instructions  to  buy  for  cash  only,  it 
was  the  duty  of  defendant  to  keep  himself 
posted  as  to  the  manner  in  which  his  agent 
conducted  his  business,  and  to  see  that  his  in- 
stmctions  were  obeyed;  and  if  he  knew  the 
agent  was  buying  on  credit,  or  could  have 
known  it  by  the  exercise  of  ordinary  diligence, 
he  is  estopped  to  denv  the  authority  of  Tatham 
to  purchase  on  credit  The  rule  is  stated  by 
Mr.  Wharton  as  follows: 

"Where  a  principal  conducts  his  affairs  so 
negligently  as  to  lead  third  parties  to  reason- 
ably suppose  that  his  agent  has  full  powers, 
then,  if  the  agent  exceecis  his  authority,  the 
principal  must  bear  the  loss.  It  is  true  that  the 
principal  is  not  chargeable  with  culpa  letissima. 
He  is  not  chargeable,  in  other  words,  with  the 
consequences  of  those  slight  negligences  into 
which  good  business  men  are  liable  to  fall. 
But  if  he  is  negligent  to  an  extent  beyond  what 
is  usual  with  ^^kkI  business  men  in  his  depart- 
ment, and  if,  in  consequence  of  this  negligence, 
tiiird  parties  repose  trust  on  the  supposed  agent, 
then  the  loss,  if  loss  accrue,  must  fall  on  the 
principal."    Whart.  Ag.  §  123. 

Though  mere  negligence — mere  want  of  ordi- 
nary diligence — may  furnish  the  agent  an  op- 
portunity of  undue  assumption  of  authority,  it 


does  not  of  itself  work  an  estoppel.  A  princi- 
pal is  not  required  to  distrust  his  agent,  nor  to 
fceep  a  vigilant  watch  over  the  manner  in  which 
he  exercises  his  authority,  and  to  see  that  his 
instructions  are  obeyed.  He  may  act  on  the 
presumption  that  third  parties,  dealing  with 
his  agent,  wiU  not  be  negligent  in  ascertaiaing 
the  extent  of  his  authority  as  well  as  the  exist- 
ence of  his  agency;  and  negligence,  to  consti- 
tute a  jpound  of  liability,  must  have  caused 
the  plamtiffs  to  repose  trust  on  the  authority 
of  Tatham,  and  the  negligence  of  plaintiffs 
must  not  have  proximately  contributed  to  the 
loss.  The  charge  exacts  of  the  principal  a  de- 
gree of  diligence  not  reqtilred  by  the  law. 

Many*  cases  hold  that  notice  to  an  agent  is 
notice  to  his  principal,  though  acquired  before 
the  relation  is  created,  if  present  in  his  mind 
at  the  time  of  the  particular  transaction,  and 
he  can  communicate  it  or  act  upon  it  without 
violating  a  legal  or  moral  duty.  It  was,  how- 
ever, early  settled  in  this  State,  that  knowledge 
of  an  agent,  to  operate  as  constructive  notice  to 
the  principal,  must  have  been  acquired  after  the 
relation  of-  principal  and  a^nt  was  formed. 
This  nile  having  been  foUowed  ever  since, 
whatever  might  be  our  opinion  were  it  an  open 
question,  it  would  not  be  prudent  to  disturb  it 
now.  Mundine  v.  PitUf  14  Ala,  84;  MeCor- 
miek  v.  Joseph,  83  Ala.  401;  FYenkd  v.  Hudson, 
82  Ala.  158. 

If  the  jury  should  find  that  the  evidence  as 
to  any  fact  essential  to  plaintiffs'  right  of  re- 
covery, and  as  to  which  the  burden  of  proof 
rests  on  them,  is  evenly  balanced,  or  in  equilib- 
rium, their  verdict  must  be  for  the  defendant. 
Vandeventer  v.  Ford,  60  Ala.  610. 

We  have  not  deemed  it  necessary  to  specific- 
ally consider  the  numerous  exceptions  to  the 
rulings  of  the  court  on  the  evidence,  and  in 
iDStructing  the  Jury,  each  of  which  is  assigned 
for  error.  We  have  endeavored  to  select  such 
as  related  to  the  issues  properly  made  by  the 
evidence  in  its  different  aspects,  and  involved 
the  principles  on  which  the  rights  of  the  parties 
must  ultimately  depend,  and  which  should 
govern  the  court  in  putting  the  case  before  the 
Jury. 

Evidence  which  proximately  tends  to  prove 
or  disprove  these  principal  issues  should  be  re- 
ceived, and  that  excluded  which  is  incapable 
of  affording  a  reasonable  presumption  of  their 
truth  or  falsity;  and  charges  btised  on  partial 
facts,  i^oring  other  material  facts,  such  as  a 
bare  shipment  of  goods  to  defendant,  and  the 
appropriation  of  them  to  his  use  by  him  or  hia 
authorized  agent,  omittingreference  to  the  fact 
of  a  prior  purchase,  and  Tatham's  authority, 
are  calculated  to  mislead  and  confuse  the  jury, 
and  should  not  be  given. 

Reversed  and  remanded. 


MONTANA  SUPREME  COURT. 


Charies  R  H.  BIELENBERG,  Bespt., 

V. 

MONTANA  UNION  R  CO.,  Appt. 

\ MODt. ) 

i.  Montana  Compiled  Statutes,  p.  88C, 
1713*  making  every  railroad  eorpora- 
«L.R.A 


tion  liable  to  the  owner  for  damages  sustained 
by  injuring  or  kiliing  an  animal  by  running 
trains,  is  unconstitutional  as  attempting  to  create 
the  liability  without  reference  to  any  violation 
of  law  or  omission  of  duty. 

S.  A  statute  attempting^  to  make  a  rail- 
road liable  for  all  dama^res  to  animab  by 
runniu?  trains  cannot,  in  order  to  prevent  its 
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condemnation  an  beinir  unoonstltiitlona],  be  oon* 
Btnied  to  mean  that  the  killing  shall  be  prima 
fcLcie  evidenoe  of  negllgenoa. 

(Eebmary  2, 1880.) 

APPEAL  by  defendant  from  an  order  of  the 
Silver  Bow  County  District  Ooort  denying 
a  new  trial  in  an  action  to  recover  damages  for 
the  killing  of  a  horse,  in  which  judgment  had 
been  rendered  for  plaintiff.    Berened, 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  WiUiam  H.  DeWitt*  for  appellant: 

If  the  defendant  railroad  company  exercised 
due  care,  was  guilty  of  no  negligence,  and  the 
accident  was  unavoidable,  then  the  plaintiff 
oannot  recover. 

WaUh  V.  Va.  <ft  T.  22.  C^.  8  Nev.  110;  Atehi- 
•tm,  T.  d>  8,  F.  R.  Oo,  v.  BetU,  10  Colo.  481; 
Wabash,  8t.  L.  d  P.  R.  Go,  v.  Locke,  11  West. 
Rep.  877, 112  Ind.  404;  Earuas  City,  L,  db  8.  K. 
R,  Oo.  v.  Bolson,  86  Kan.  584;  Atefiison^T,  d8. 
F.  R.  Co.  V.  Walton,  9  Pac.  Rep.  851;  Volkman 
V.  Chicago,  St.  P.  M.AO.R.  Co.  87  N.  W.  Rep. 
731 ;  WiUiams  v.  8out!i£m  Pac.  &  Co,  72  Oal.120, 
18  Pac.  Rep.  219;  Denver  A  R,  G.  R.  Oo,  v.  Hen- 
(ferwn,10  Colo.  1. 18  Pac.  Rep.  910;  Denver  db  R. 
O.  R.  Co.  V.  diandler,  8  Colo.  871,  8  Pac.  Rep. 
571;  Brentner  v.  Chicago,  M,  A  St.  P,  R,  Oo,  7 
Am.  &Eng.  R.  Cas.  677,  notes  2,  8;  P.  C.  A  St. 
L.  R.  Co,  V.  McMillan,!  Am.  &Eng.  R.Ca8. 588; 
Pittsburgh,  0.  db  St,  L.  R.  Oo,  v.  McMillan,  87 
Ohio  St.  554;  McKissock  v.  St.  Louis,  K,  0.  db 
N.  R  Co.  78  Mo.  456;  Macon  db  A.  R.  Oo.  ▼. 
Vaughn,  48  Ga.  464;  MMU  db  0.  R.  Oo.  ▼.  WiU- 
iams,  53  Ala.  595;  Fisher  v»  Farmers  Loan  db  T. 
Co.  21  Wis.  73;  JeffersonviUe,  M.  dbLR.  Co.Y. 
UnderhiU,A&  Ind.889;  Darling  v.  Boston  db  A.R, 
Go.  121  Mass.  V\9\  Drakes.  Phila.dbB.  ROo.  51 
Pa.  240;  Mungerv.  TonawandaR.  Oo.  4  N.  Y. 
349;  /^nner  v.  If.  T.  Cent,  db  H.  R.  R.  Go,  67 
N.  Y.  158;  lOteU  ▼.  N.  T.  db  N.  H.  R,  Co.  27 
Conn.  898;  Needham  ▼.  San  Francisco  db  8.  J.  R, 
Oo.  87  Cal.  409;  Toledo,  W.  db  W.  R.  Oo.  v.  Mc- 
Oinnis,  71  Dl.  846;  Witfi&reU  v.  Milwaukee  db  St. 
P.  R.  Co.  24  Minn.  410;  Cincinnati  d  Z.  R.  Oo. 
V.  Smith,  22  Ohio  St.  227;  Jackson  v.  Rutland 
dbB.  R.  Co.  25  Vt.  150;  Kentucky  Cent.  R.  Oo. 
V.  Talbot,  78  Ky.  621;  Chicago  St.  L.  db  N.  0.  R. 
Co.  V.  Packwood,  59  Miss.  280. 

The  law  of  Montana,  12th  Session,  p.  68,  is 
invalid  in  its  attempt  to  create  an  absolute  lia- 
bility upon  a  railroad  company  for  killing 
stock.  It  deprives  the  defendant  company  of 
any  defense.  It  makes  the  railroad  company 
insurers  of  the  safety  of  all  stock  trespassing 
on  its  traok.  It  prescribes  a  rule  of  conclusive 
evidenoe. 

See  Cairo  db  F.  R.  Co.  v.  Parks,  82  Ark.  181; 
LitOe  Rock  db  F.  8.  R.  Go.  v.  Payne,  88  Ark.  81 6; 
Macon  db  A.  R.  Oo.  ▼.  Vaughn,  48  Ga.  464;  Mo- 
bile db  0.  R.  Go.  V.  WiUiams,  58  Ala.  595;  Grates 
Y.  Northern  Pac.  R.  Go.  5  Mont.  556. 

It  is  not  the  law  that,  the  killing  being 

g roved,  negligence  is  presumed,  and  that  the 
urden  of  proving  due  care  is  thereby  cast  upon 
the  defendant  Such  is  not  the  law  in  the 
absence  of  a  positive  and  direct  statute  creat- 
ing such  rule  of  evidence,  although,  where 
such  rule  is  established  by  statute,  it  may  be 
good. 

Little  Rock  db  F.  8.  R.  Go.  v.  Payne,  supra; 
Walsh  V.  Virginia  db  T.R.Co.  8 Nev.  110,  supra; 
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Atchison,  T.  db  8.  F.  R.  Oo.  t.  BetU,  10  Ook>. 
481;  Atchison,  T.  db  8.  F.  R.  Oo.  t.  WidUm,9  Pte. 
Rep.  851,  855;  8  Wood,  Railway  Law,  p.  1566^ 
§  422,  and  cases  in  note;  KefOwDky  Cent.  J2L  €h. 
V.  Taibot,  78  Ky.  621;  Brentner  y.  mieoffo,  Jf. 
dbSt.  P.  R.  Oo.  7  Am.  &  Eng.  R.  Caa.  p.  581, 
citations  par.  8. 

Such  is  not  the  law  in  jariadictions  wbere 
the  statute  does  not  compel  railroad  companies 
to  fence  their  tracks,  although  such  rule  of  eyi- 
dence  may  be  good  where  the  oompanieB  are 
required  to  erect  and  maintain  fences  alon^ 
their  right  of  way. 

WalA  V.  Virginia  db  T.  R.  a>.  S  Key.  110; 
Bet^  y.  Houston  db  O.  T.  B.  Co.  2%  Tex.  604; 
Pittsburgh,  0,  db  St.  L.  R.  Co.  v.  McMiUan,  87 
Ohio  St.  554;  McKissoek  v.  St.  Louis,  JSL  C.  db 
N.  R.  Co.  78  Mo.  456;  Mobile  db  0.  R.  Oo.  t. 
Hudson,  50  Miss.  572;  Denver  dbR.G.B,  Co.  w. 
Chandler,  8  Colo.  871,  8  Pac.  Rep.  571;  BresU- 
ner  v.  Chicago^  M  db  St.  P^  B.  d.  supra,  cita- 
tions par.  5. 

If  section  1,  Laws  of  the  12th  Seedoa,  p.  US, 
is  yoid  for  the  purpose  of  ita  creation,  it  is  not 
valid  for  a  totall^r  different  purpose,  and  one 
not  even  implied  in  its  language. 

Atchisim,  T.  db  8.  F.  B.  Oo.  v.  Betts,  10  Colo. 
481;  Cooley,  Const.  Lim.  177, 178. 188. 

Messrs.  Knowlas  A  Fprbis»  for  respond- 
ent: 

Section  718,  p.  826,  Comp.  Laws  of  Montana, 
does  not  make  the  railroad  company  absolntely 
liable,  but  only  shifts  the  burden  of  proof. 
Under  it,  the  killing  being  proven,  the  burden 
is  upon  tiie  railroad  company  to  show  doe  care 
or  want  of  negligence. 

A  statute  which,  hy  giving  an  exact  meaning 
or  effect  to  its  words,  would  make  certain  acts 
conclusive  evidence  of  a  fact  has  been  constnied 
to  be  only  prima  fade  evidence  of  the  fact 

Endlich,  Interpretation  of  Statutes,  §  178, 
p.  246;  Kip  y.  Hirseh,  18  Abb.  N.  0.  167. 
See  Lathrop  y.  Dunlqp,  4  Hun,  218,  68  N.  Y. 
610;  Walker  y.  HaU,  84  Pa.  488-486;  LittU 
Bock  db  Ft.  8.  B.  Co.  y.  Payne,  88  Ark.  816,  84 
Am.  Rep.  55;  Mobile  dbO.B.  Co.  y.  WiUiams, 
68  Ala.  595;  Maeon  db  A.  R  Oo,  y.  Vaughn,  48 
Ga.  464. 

The  legislative  power  can  create  or  change 
the  rules  of  evidence  and  enact  that  the  killing 
of  cattle  hy  a  railway  train  shall  be  prima  faese 
evidence  of  negligence. 

Oooley,  Const.  Lim.  288,  867-868,  nuuv. 

In  some  States  the  courts  haye  adopted  the 
rule  as  the  proper  one,  that,  the  killing  being 
proven,  the  railway  company  should  show  that 
It  exercised  due  care. 

Banner  v.  8.  0.  B.  Oo.  4  Rich.  L.  829,  55  Am. 
Dec  678;  Wilson  y.  Wilmington  db  M.  EL  Oo. 
10  Rich.  L.  52;  Murray  v.  Souih  Carolina  B. 
Co.  Id.  227:  Qalpin  v.  Chicago  db  N.  W.  B.  Oo. 
19  Wis.  609. 

In  Montana,  cattle  are  what  are  termed  free 
commoners.  No  one  can  recover  for  the  tres- 
pass of  an  animal  unless  his  premises  are  in- 
closed by  a  lawful  fence. 

Comp.  Laws  Mont.  p.  958,  §  1119;  Smith  v. 
WiUiams,  2  Mont.  195;  WaUrs  v.  Moss,  12  Cal. 
535;  Chase  v.  Chase,  15  Nev.  259. 

The  fact  that  the  plaintiff  placed  his  horse  in 
his  own  field  would  not  change  the  rule  and 
make  the  horse  unlawfully  upon  track  of  de- 
fendant 
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BieAfnond  ▼.  Sacramento  Valley  R,  Co.  18 
Cal.  851;  BouJkUomc  B.  Co,  ▼.  Waterbury,  28 
CoDD.  101;  Tonawanda  R,  Co.  y.  Hunger,  5 
DeDio,  255,  49  Am.  Dec.  (N.)  264;  McCoy  y. 
Caiffdmia  Pae.  R.  Co.  40  Cal.  532. 

Bach,  J.,  delivered  the  opinion  of  the  court: 

This  action  is  for  dam^es  for  the  alleired 
negligent  killing  of  plaintifrs  horse  by  defend- 
ant, upon  its  railroad.  The  defendant  appeals 
from  the  order  den3ing  a  new  trial. 

One  of  the  alleged  errors  relied  upon  by  ap- 
pellant is  the  following  instruction,  given  by 
the  court  at  the  request  of  respondent:  ' 'Under 
the  laws  of  this  Territory,  the  killing  being 
proved,  or  being  admitted,  as  in  this  case,  the 
negligence  of  the  defendant  must  be  presumed, 
and  &e  burden  of  proving  the  exercise  of  due 
care  devolves  upon  the  defendant;  and  unless 
the  defendant  shows  that  it  exercised  reasonable 
care  and  caution  to  avoid  the  kiUing,  then  you 
will  find  for  the  plaintiff." 

Section  718,  p.^826,  Comp.  Stat,  provides  as 
follows:  "  Every  railroad  corporation  or  com- 
pany operating  any  line  of  railroad  or  railway, 
or  any  bmnch  thereof,  within  the  limits  of  this 
Territory, which  shall  damage  or  kill  any  horse 
...  by  running  any  engine  or  engines,  car  or 
cars,  over  or  against  any  such  animal,  shall  be 
liable  to  the  owner  of  such  animal  for  the  dam- 
ages sustained  by  such  owner  by  reason 
thereof." 

It  is  conceded  bv  counsel  for  respondent  that 
this  section,  literally  construed,  is  unconstitu- 
tional; and  we  would  not  pa&s  upon  the  question 
if  we  were  not  of  the  opinion  that  the  instruction 
complained  of  is  erroneous,  unless  it  can  be  held 
good  under  the  statute,  thus  stating  a  rule  more 
favorable  to  the  appellant  than  theiaw  requires. 

There  is  an  apparent  conflict  of  authorities 
upon  this  question;  but  upon  a  careful  investi- 
gation of  the  cases  the  conflict  disappears,  and 
lew  authorities  can  be  found  sustaming  a  stat- 
ute similar  to  that  which  we  are  now  consider- 
ing. The  leading  case  upon  the  subject  is 
Thorpe  ▼.  RvJOaiA  Railroad  Company,  27  Vt. 
140,  and  this  case  has  been  followed  in  the  case 
of  Rodemaeher  v.  Milwaukee  Railroad  Com- 
pany, 41  Iowa,  802,  which  also  cites  Ohio  Rail- 
road Company  v.  McClelland,  26  111.  148. 

These  cases  will  serve  to  show  the  distinction 
which  we  think  is  to  be  made  between  the  case 
under  consideration  and  the  majority  of  those 
cases  which  are  usually  cited  as  sustaining  a 
doctrine  contrary  to  the  conclusion  whidi  we 
have  reached  upon  this  question.  The  statutes 
of  Illinois  and  Vermont,  which  the  courts  of 
those  States  were  considering,  enacted  that  all 
railroads  should  erect  and  maintain  sufficient 
fences  alonff  their  tracks,  and  declared  that  all 
railroads  failing  to  comply  with  that  Uw  should 
l)e  liable  for  all  damages  accruing  to  the  owners 
of  livestock  killed  or  injured  by  such  railroads. 

The  Supreme  Court  of  the  United  States,  in 
a  recent  case,  has  decided  that  a  law  compel- 
ling railroads  to  fence  their  lands  is  not  uncon- 
stitutional, holding  that  it  is  a  police  regula- 
tion. R.  Co.  V.  Beckwith,  129  U.  8.  26  [Bk.  82 
L.  ed.  58  ]. 

This  doctrine  had  already  been  announced 
by  many  Ptate  courts.  Bearing  this  in  mind, 
we  find  that  the  Vermont  and  Illinois  cases  es- 
tablish the  nile  that  where  a  railroad  company 
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conducts  its  business  in  violation  of  the  law.  it 
shall  be  liable  for  all  damages  to  stock,  which 
damage  is  the  result  of  sudi  violation.  Such 
statutes,  therefore,  merely  affix  a  penalty  to  the 
violation  of  a  duty  imposed  by  a  valid  law  of 
the  land.  That  this  distinction  is  recognized  by 
the  courts  of  Illinois  is  apparent  from  a  later 
case  in  the  supreme  court  of  that  State  {Ohio 
A  M.  Railroad  Company  v.  Lackey),  hereafter 
referred  to  in  this  opinion. 

There  is  no  law  in  this  Territory  which  com- 
pels railroads  to  fence  their  lands;  and  in  order 
to  bold  the  literal  provisions  of  this  section 
constitutional,  we  must  lay  down  the  doctrine 
that  the  Legislature  can  inflict  a  penalty  upon 
one  who  is  doing  a  lawful  act  in  a  lawful  man- 
ner.  We  think  such  a  construction  violates  the 
principles  of  the  Constitution. 

After  a  careful  consideration  of  al?  the  cases, 
we  firmly  believe  that  the  case  from  the  Iowa 
Supreme  Court  is  the  only  case  which  sustains 
a  statute  similar  to  ours.  It  would  be  almost 
impossible  to  add  aught  to  what  has  been  said 
upon  this  subject  by  other  courts,  and  we  con- 
tent ourselves  with  stating  the  conclusion  al- 
ready announced;  citing  as  authorities  the  fol- 
lowing cases:  Cairo  dt  F.  R,  Co.  v.  Parks,  £^ 
Ark.  131;  Zeigler  v.  South  cfe  y,  Ala.  R.  Co.  58 
Ala.  595;  Ohio  db  M.  R.  Co.  v.  lackey,  78  111.  55. 

In  Illinois  the  statute  required  railroads  to 
defray  the  expenses  of  burial  of  all  persons  dy- 
ing on  or  killed  by  their  trains.  In  the  case 
last  cited,  the  court  says:  "On  what  principle 
is  it  that  railroad  corporations,  without  any 
fault  on  their  part,  shall  be  compelled  to  pay 
charges  which,  in  other  cases,  are  borne  by  the 
property  of  the  deceased,  or,  in  default  there- 
of, by  the  county  in  which  the  accident  oc- 
curred? An  examination  of  the  section  will 
show  that  no  default  or  negligence' of  an  v  kind 
need  be  established  against  the  railroad  com- 
pany; but  they  are  mulcted  in  bearing  charges 
if,  notwithstanding  all  their  care  and  caution, 
a  death  should  occur  in  one  of  their  cars,  no 
matter  how  caused,  even  if  by  the  party's  own 
hand.  Runnine  of  trains  by  these  corporations 
18  Uwful,  and  of  a  great  pubiiu  benefit  It  is 
not  claimed  that  the  liability  attaches  for  a 
violation  of  any  law,  the  omission  of  any  duty, 
or  the  want  of  proper  care  and  skill  in  running 
their  trains  .  .  .  The  penalty  is  not  aimed  at 
anything  of  this  kind.  We  say  penalty,  for  it 
is  in  the  nature  of  a  penalty,  and  there  is  a  con- 
stitutional prohibition  agamst  imposing  penal- 
ties where  no  law  has  been  violated  or  duty 
neglected." 

As  we  have  already  stated,  counsel  for  ap 
pellant  concedes  that  the  statute,  when  literally 
construed,  is  unconstitutional,  because  it  lays 
down  a  rule  of  conclusive  evidence;  but  he 
claims  that  the  statute  should  be  construed  so 
that  it  may  establish  a  rule  of  prima  fade  evi- 
dence of  negligence;  that  is  to  say,  when  it 
appears  in  evidence  that  one  of  the  animals 
mentioned  in  the  statute  has  been  killed  by  a 
railroad,  a  prima  facie  case  of  negligence  shall 
be  deemed  to  have  been  established.  Counsel 
cities  as  authority  section  178  of  Endlich  on  the 
Interpretation  of  Statutes. 

We  apprehend  the  rule  to  be  as  follows: 
Courts  will  not  set  aside  a  declaration  of  the 
legislative  will,  unless  it  is  plainly  in  violation 
of  a  constitutional  provision;  that  where  a  stat- 
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ttlc  upon  its  faoe  is  capable  of  two  iDterpreta- 
tioDs,  one  void,  as  beinff  contrary  to  the  Con- 
st! lutioo,  the  other  yalid,  the  courts  will  adopt 
the  latter;  but  (citing  from  the  learned  author, 
Mr.  Endlich,  §  180)  "  The  rule  stated  does  not 
warrant  the  avoidance  of  unconstitutionality  in 
a  statute  by  forciog  upon  Its  language  under 
const  ruction  a  meaning  which,  upon  a  fair  test, 
is  n^pugnant  to  its  terms.  W  here  the  lan^age 
will  not  fairly  bear  a  construction  consistent 
with  the  Constitution,  the  courts  can  only  re- 
fuse to  enforce  the  Act." 

The  statute  under  consideration  was  evi- 
dently enacted  to  create  a  conclusive  presump- 
tion. It  is  not  susceptible  of  two  interpretations. 
If  the  court  could  force  upon  it  such  a  meaning 
as  is  sought  tobe  established,  we  Qould  with  equu 
propriety  decliu^  it  to  be  but  a  statement  or  the 
common  law  that  a  railroad  should  be  liable  for 
damages  to  stock  resulting  from  the  negligence 
of  such  railroad;  and  such  nn  intcrpretallcm 
would  have  a  twofold  authority— one  that,  thus 
construed,  it  is  a  declaration  of  the  common 
law,  and  not  in  conflict  with  it,  which  is  a  gen- 
eral rule  of  interpretation;  the  other  that,  when 
thus  construed,  it  violates  no  principle  of  com- 
mon justice;  for  to  say  that  the  owner  of  live 
stock  may  permit  it  to  go  upon  the  lands 
purchnscd  by  a  railroad  company,  and  may 
recover  damages  for  any  injury  inflicted  upon 
it  by  such  company,  irrespective  of  actual 
negligence  upon  its  part,  seems  to  present  a 
case  of  great  injustice,  and  this  violates  the 
rule  of  statutory  construction  contained  in  sec- 
tion 638,  p.  236,  Comp.  Stat. 

Counsel  for  responaent  has  cited  upon  this 
point  a  case  from  58  Ala.  5&5—Moldle  db  0,  B, 
Co.  v.  WiUiams, 

In  a  later  case  from  the  same  State  the  court 
refused  to  give  such  a  construction  to  the  stat- 
ute, and  held  that  a  rule  of  positive  and  con- 
clusive proof  was  containea  in  the  statute, 
which  was  therefore  unconstitutional.  See 
ZeigUr  v.  South  d  N.  Ala.  KCo.f^  Ala.  594. 


We  are  of  the  opinion  that  the  instmclion 
cannot  be  sustaineci,  either  as  a  statutory  role 
of  law  or  as  a  correct  interpretation  of  the  gen- 
eral law  upon  the  subject  of  neglieence. 

There  are  cases  cited  in  the  brief  of  respond- 
ent which  declare  the  rule  to  be  as  stated  m  the 
instruction  under  review.  But  the  great  weight 
of  authority  is  against  such  a  proposition,  and 
we  consider  it  to  be  contrary  to  the  true  prin- 
ciple governing  the  case.  The  irist  of  the  ac- 
tion is  negligence,  and  until  some  negligence 
is  shown  there  cannot  be  said  to  be  any  uabQ- 
ity.  Much  has  been  said  in  argument  in  this 
case  for  and  against  this  rule,  as  applied  to  rail- 
roads. It  is  not  for  us  to  declare  what  the  hiw 
should  or  should  not  be,  or  to  declare  that  what 
is  law  for  one  is  not  law  for  all.  The  Legista- 
ture  is  now  in  session,  and  may  adopt  sudi  law 
as  to  it  seems  wise. 

This  decision  does  not  conflict  with  the  rule 
established  in  Diamonds. Northern  Paeifie  Bail- 
road  Company^  6  Mont  580.  That  case  was 
decided  upon  a  statute  expressly  declaring  that 
railroad  companies  shall  keep  their  riicbt  of 
way  free  from  dead  grass,  and  that  a  failure  so 
to  do  shall  be  prima  faeie  evidence  of  negli- 
gence.   Section  719,  p.  880,  Comp.  Stat 

And  in  the  opinion  in  that  case  the  learned 
judge  further  fortified  the  decision  upon  the 
ground  that  there  are  accidents  arising  from 
certain  causes,  the  very  existence  of  whic^ 
show  a  prima  fade  cuae  of  negligence,  the  cause 
of  the  accident  in  that  case  beinff  sparks  from 
a  locomotive.  Mr.  Bailey,  in  bfe  work  upon 
the  Conflict  of  Judicial  Decisions,  has  collected 
the  cases  upon  either  side  of  this  question;  and 
a  reference  to  page  250  of  his  work  will  show 
an  extensive  line  of  authorities  sustaining  the 
rule  as  stated  in  the  Diamond  Caee. 

The  order  appealedfrom  is  revermd,  teith  eoeie, 
and  the  cause  remanded  to  the  court  below  for  a 
new  trial. 

McGonnell*  Ch,  J„  and  Uddell»  J^, 
concur. 
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Matnda  McCLINTOCE  et  al,  Appts., 

Eugene  LOISSEAU  tt  al, 

C«»«-Vv.  va«....} 

*1.  Where  a  fiither  pnrchaeoe  land*  and  has 

it  conveyed  to  his  son,  the  presumption  is  that  the 

*Head  notes  by  Sntdbb,  X 


purchase  was  intended  to  be  an  advanoement  or 
gift  to  the  son,  and  no  trust  results  in  tkvor  of 
the  father.  But  extrineio  evidence,  either  wxtt-> 
ten  or  parol,  is  admisBibto  on  belialf  of  the  father 
to  rebut  this  presumption,  and  to  show  thai  a 
trust  results  in  his  favor. 


2l  Where  a  oontraet  has  been  made  to  i 
oompUah  a  fipawdnlent  iiiirpoee»  a  ooutt 
of  equity  wUI  not,  at  the  suit  of  a  par^  to  the 


MoTB.— IVitfts  between  family  rtLalites;  prtsump* 

tfOIU. 

In  trusts  between  family  relatives,  n  presumption 
arises  on  \  he  faoe  of  the  trunsnctfon  f  hat  n  gift  was 
intended  and  that  nti  (rust  leeiilts.  8o  a  feoffment 
by  a  father  to  a  Eu>n,  without  otiicr  conpidenitiOD, 
raises  no  use  by  impiicntion  In  the  rath<>r:  for  the 
conslfieratioii  of  blood  settles  the  U8C  in  the  son,  nud 
makes  It  an  adviineemcnt  (Orcy  \.  Orey,  2  Swanst. 
698);  so  If  H  friiimljiarent  purchases  In  the  name  of 
his  ffrHudi-liilcl.  tibnind  v.  Ihineer,  2  Ch.  Qis.26; 
liOya  V.  Head,  1  P.  Wms.  CUT:  Ciirnint  v.  Jiiko,  1 
Coll.  205.  n.:  Tucker  v.  Rurmw.  2  Hem.  ft  M.  wb. 

This  result,  huw  evci  ,1  <  merely  a  presumption, and 
mny  be  overcome.    2  Pom.  Eq.  .lur.  6  lOil. 

Rxtrinsic  evidence,  either  written  or  parol,  is  ad- 
missible on  behalf  of  the  parent  to  rebut  the  pre- 
sumption of  an  advancement  or  urift,  and  to  show 

2  L.  R.  A. 


that  a  trust  results :  and,  conversely,  such  evidenoe 
may  be  used  to  fortify  and  support  tbe  preaump- 
tion.  Kilpin  v.  Kllpln,  1  MyL  &  K.  1S30;  LamplUjffb 
▼.  Lampluffh,  1  P.  Wms.  UlTllS ;  HaU  v.  UUI,  1  0r. 
ft  War.94,lU;  Murless  v.  Franklin.  1  Swanst.  13; 
Tucker  y.  Burrow,  2  Hem.  ft  M.  51ft,  024 ;  Sldmoutb 
V.  Bidmouth,  2  Beav.  447, 4fi6;  WUliams  v.  WUiiams, 
82  Beav.  870 ;  Dumper  v.  Dumper,  8  OlflT.  S88:  Devqy 
V.  Devoy,  8  Smale  ft  Q.  406;  Stevens  v.  Stevens,  TO 
Maine,  (B. 

The  presumption  that  a  purchase  by  the  parent 
in  the  name  or  a  child  Is  an  advancement  ana  not  a 
trust  may  be  rebutted  by  evidence  or  circum- 
stances (Binion  V.  Stone,  Areem.  Ch.  100,  Nels.  08: 
Uumboll  V.  Rumboll,  2  Eden,  17 ;  Finch  v.  Finch,  la 
Ves.  Jr.  48;  Murless  v.  Franklin,  1  Swanst.  18):  so 
where  a  child  was  already  provided  for.  Elliot  v. 
Elliot,  2  Ch.  Gas.  231;  Pole  v.  Pole,  1  Ves.  Br.ie; 
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fnwJ-*  ttarlltAf*  diM-il  the  cxmtnot  to  ezson- 
Mry,  either  compel  Ita  exeoutton,  or  decree  11> 
oancelUldoa ;  nor.  after  It  baa  been  eieouted,  let 

tt  Hstde,  and  thus  reaioie  to  the  plalDtUT  the  prnp- 

ertr  or  other  biMreatwblob  be  bas  frauduJentlf 

transferred.    It  will  iMve  the  parties  In  the  poal- 

*   tlon  In  which  they  have  placed  tUemaelve*. 

■.This  mla  applies  not  oaly  to  the  oriirlnBl 

ho'.n'.BnJ  to  all  partleechLlmlnr  under  or  t>r  title 
derived  from  theni.  wbore  no  equitable  rlftbts  In- 
tervene to  protect  luch  parties. 
4.  Ilridenee.  A  fa,th«'  purchased  real  eatatc.  and 
hud  It  oonvered  la  hia  son  by  an  absolute  deed. 
In  R  suit  In  equity  by  the  helni.  after  the  fatbor's 
death,  to  net  up  a  reaultlng  truat  In  tbeir  lavor, 
they  cannot  be  permitted  to  ihow  that  the  oon- 
Tcyanoo  to  the  son  iras  mftde  for  a  fraudulent 
purpose  by  the  father.  In  order  to  rebut  tbe  pre- 
■mnptlon  that  It  iraa  an  advancement  or  gilt  to 
the  MO. 

(December  8, 1S8EL) 

APPEAL  by  plainllffa,  from  a  decree  of  the 
WdihI   CounIT   Circuit  Court   dismiggiDg 
tbeir  bill  filed  to  obtain  partition  of  certain  real 
eatale,    AUrmed. 
The  facia  are  fullf  staled  In  the  opinion. 
Ur.  Bam«  Powell  for  appellauta. 

Say^er,  J.,  delivered  the  opintoo  of  the 


ma;  B  widow,  Henrietta  Lotasesit,  Mid  flve 
cUldren,  tIz.  :  Eugene,  Matilda,  Aneiurt  O., 
Hiouia  N.  and  Alfred  Loiaseau,  as  his  heirs  at 
law.  Engene  was  the  boq  by  a  former  mar- 
n&ttfi.  Ho  was  bom  in  France  and  alnays  re- 
sided there.  The  father  removed  to  and  be- 
camea  resident  of  the  United  Utates  mnny  years 
before  hia  death.  After  bis  immieration  to  this 
country  he  married  the  aforeaiud  Henrietta, 
who  is  the  mother  of  the  four  children  last 
above  named. 

Tbe  decedent  and  his  fatnilv,  except  the  anld 
Eugene,  resided  in  Che  City  of  Parkersburg  lor 
several  yeBra  before  and  at  tbe  lime  of  hia 
deaih.  The  said  Malilda  havitig  become  tlie 
wife  of  W.  N.  McClinlock,  she  and  her  hus- 
band, in  December,  1879,  filed  tbeir  bill  in  the 
Circuit  Court  of  Wood  County  agninsl  the 
widow  and  the  other  children  of^aaid  Louis  J. 
LoiHseau,  deceased,  and  tbe  S.  P.  Wdls  Oil 
Company,  a  domralio  rorporatioa. 

The  material  allegations  in  the  bDl  are  that 
prior  to  the  year  1 874  Ihe  said  \jiw\a  J.  Loiasean 
hod  purchased  In  tbe  name  of  his  eon  Engene, 
from  one  B.  H.  Lalrobe,  certain  real  e9Lat«, 
consisting  of  several  lots  of  land  situate  in  tbe 
City  of  ^arkersburg,  which  was  afterwards,  hy 
deed  dated  ]Uay  13,  1877,  conveyed  by  said 
Latrobe  1o  said  Euj:ene;   that,  acting  under  a 


KN.Y.amiHarlstt  v.  Wonrlok.  IB  N.J.  Bq.43Bi 
Cutler  T.  TutUe.  Id.  54B;  Ownea  v.  Ownes, »  N.  J. 
Eg.a);  Roman  v.Hall,4EUd.S18iJoiie*v.Oormaii, 
Tfre^  Bq. «:  Tork  t.  IferrntTTr  N.Cna:  Shaw  v. 
Carllki,  rHelsk.  SM;  L<«an  v.Olvlw.H  Oa-UR; 
Omit  ▼.  Juknii,  •  On.  in:  Adama  v.  AirreU,  fi  Oa. 


rler.ll  Oa-UR; 

jn-VOn-in:  Adama  v.  AirTeU,fi  Oa. 

ttt;  DeWoU  V.  PtMt, «  ni.  tSB;  3  Fom.  Kq.  Jut.  UT. 


JVMlAcr  low  nor  •quKyirlll  nford  rvtkf- 


L. 


pan  owiCTO^no  »c. 

money  paid  under  It.    willfnmi 

A  P.  R.  Co.  BS  Iowa,  IIB,  SS    Am.  iui|i.  ui;  niuns 

'   "^Itcben,  Blount.  IBS;  TbIRlewood  v.  Craoott. 
le  AS.  H -  "        — 


If  tlie  lllefcal  oontraot  be  ezeouled  and  both  par- 

'-  pari  HilUAo,  no  action  lies  to  recover 

, ......  ,.     ,v,.., .,  ,  Chicago.  H.  I. 

L  Beg.  ai;  Btokes 

,  - , 'Wood  V.  Cracott. 

Uaule  ft  ^  GOO,  711:  Burl  v.  Place,  S  Co*.  432; 
spenoe  t.  Hnrrer,  Zt  ChL  887;  Holladay  t.  '"-—— 
BOO,  S  Oief .  t7~ 

*■" — itnu^ei 

^,„.deration  — , „ 

Ins  of  a  felony,  the  torbearBQO 

erbne  or  tbe  abandonmont  of  a  penalns  cr 

proeeoiitlon  aie  oontraryto  gtiaa  morals  ai 

Illegal  and  void.    Shaw  T.  Beed.  80  Mb1d&  lOH;  At> 


T.  Patter. 


Chand.  £07:  Arerbeck  v.  H^  14  Bush.  SCfi:  Llndur 
V.  8mltb.T8  N.  C.  SS;  Laloa  T.  UcCalkliD  Vt.  B^iT; 
Wlstat  v.  BlndDkopl.lSWls.  3M;  SFom.  Bq.  Jui.UE. 
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West  Vibginia  Sufbehb  Court  of  Appeals. 


Dec., 


and  others  ft  deed  of  lease  for  a  part  or  all  of 
said  real  estate  for  the  term  of  ten  years  from 
the  28d  day  of  January,  1874,  for  $500,  and  the 
annua]  payment  of  $800  during  the  term  of  the 
leane;  that  after  the  death  of  tne  father,  Louis 
J.,  the  said  Eugene  and  wife,  by  deed  with 
special  warranty,  dated  September  22,  1879, 
conveyed  the  wnole  of  said  real  estate  to  the 
defendant  the  8.  P.  Wells  Oil  Company,  in  con- 
sideration of  |1,200;  that  the  widow,  the  said 
Henrietta  Loisseau,  had,  at  the  September 
Rules,  1879,  instituted  in  this  court  a  suit  to 
have  her  dower  assigned  in  said  real  estate,  but 
that  afterwards,  on  October  18,  1879,  she  sold 
and  conveyed  all  her  interest  in  said  real  estate 
to  the  said  S.  P.  Wells  Oil  Companv,  in  con- 
sideration of  $600,  whereby  the  said  oil  com- 
pany became  entitled  to  the  said  dower  interest 
in  said  real  estate. 

The  plaintiffs  then  aver  that  the  f^hld  Louis 
J.  for  many  years  previous  to  his  death  was 
disaffreeable  and  abusive  to  his  wife  and  the 
children  of  his  family;  that,  although  he  con- 
tinued to  occupy  apartments  in  the  same  house 
— a  house  owned  by  his  wife — his  habit  was  to 
sapply,  cook  and  eat  his  own  food  bv  himself, 
and  leave  his  wife  and  children  to  shift  and  pro- 
vide for  themselves — ^his  ultimate  purpose  being 
to  leave  this  country  .desert  his  wife  and  children 
here,  go  to  France,  and  make  that  his  home  as 
soon  as  he  could  make  a  satisfactory  sale  of  the 
real  estate  aforesaid;  that  said  Louis  J.  pur- 
chased and  paid  his  own  money  for  said  real 
estate,  without  the  knowledge  of  his  son 
Eugene,  or  any  aid  from  him,  but  for  the  pur- 
pose of  evading  his  legal  responsibility  to  his 
wife  and  family,  and,  to  enable  him  to  sell  and 
convey  said  real  estate  away  from  his  wife  with- 
out her  consent,  the  said  Louis  J.  made  tiie 
J)urcltase  of  said  real  estate  in  tiie  name  of,  and 
lad  the  same  conveyed  to,  said  Eugene;  that 
the  said  Eugene  never  paid  any  consideration 
for  said  real  estate;  that  it  was  never  intended 
by  bis  father  that  he  should  have  any  interest 
therein,  nor  did  be  ever  claim  to  have  any  imtil 
after  his  father's  death,  but,  on  the  contrary, 
admitted  that  it  belonged  to  his  father;  that  the 
said  Eugene  held  the  title  to  said  real  estate 
simply  as  trustee  for  his  father;  and  the  sole 
purpose  the  father  had  in  making  the  purchase 
in  his  son's  name,  and  having  the  title  conveyed 
to  him,  was  to  enable  the  father,  throiigb  bis  said 
son  and  trustee,  to  sell  and  convey  the  said  real 
estate  without  the  consent  of  his  wife,  and 
thus  to  facilitate  his  scheme  to  desert  her  and 
his  family,  and  to  defraud  her  of  her  right  to 
dower  therein,  as  also  of  any  means  to  charge 
snid  real  estate  for  the  support  of  herself  and 
children. 

The  l)i11  further  avers  and  charges  that  the 
defendant,  the  S.  P.  Wells  Oil  Company,  its 
oflicers  and  agents,  were  fully  advised  that 
Louis  J.  Loisseau  was  the  real  owner  of  said 
real  estate  long  before  his  death,  and  that  they 
were  speelallv  informed  that  the  plaintiffs  and 
the  other  children  of  the  said  Louis  J.  claimed 
to  own  said  real  estate  long  before  the  said 
conipHny  purchased  the  same  from  the  said 
Eugene  Loisseau,  and  that  the  said  purchase 
was  made  with  full  notice  of  the  rights  and  in- 
terest of  the  plaintiffs  in  said  real  estate. 

The  prayer  of  the  bill  is  for  an  account  of 
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rents  and  profits  of  said  real  estate,  partition 
of  the  same,  and  for  general  relief. 

The  defendants,  August  C.  and  Louis  N. 
Loisseau,  answered,  admitting  the  truth  of  the 
allegations  of  the  bill,  and  joining  in  its  prayer 
for  relief. 

On  March  22, 1880.  the  cause  was  heard  on 
the  bill  taken  for  confessed  as  to  the  defendant, 
the  8,  P.  Wells  Oil  Company,  and  tiie  court 
entered  a  decree  granting  the  relief  prayed  for 
in  the  bill.  This  decree  was,  however,  on  April 
2, 1881,  that  being  a  subsequent  day  of  the 
same  term,  upon  tne  motion  of  the  aud  S.  P 
Wells  Oil  Company,  suspended,  and  leave 
siven  to  said  company  to  file  its  answer,  which 
it  did  on  the  following  day. 

By  its  answer  said  company  denies  that  the 
said  Eugene  Loisseau  held  said  real  estate  in 
trust  for  his  father,  or  that  the  company  at  the 
time  of  its  purchase  from  said  Eugene  had  any 
notice  of  an^  such  trust,  or  of  any  claim  of  the 
heirs  of  said  Louis  J.  Loisseau,  deceased,  to 
the  said  real  estate. 

Depositions  were  taken  and  filed  by  both  the 
plaintiffs  and  defendants;  and  on  Decemlier  d, 
1887,  the  cause  was  finally  heard  on  its  merits, 
and  the  court,  being  of  the  opinion  that  the 
plaintiffs  were  not  entitied  to  any  relief, 
entered  its  decree  dismissing  the  plaintiffs'  bill, 
wiih  C96t8.  From  this  decree  the  plaintiffs 
have  appealed. 

It  is  claimed  for  the  appellants  that  inasmuch 
OS  the  court,  by  its  dtcree  of  April  2,  18- '1, 
simply  suspended  its  former  decree  of  March 
22,  l&l,  it  eired  in  dismissing  the  bill  by  iis 
final  decree  without  having  set  aside  said  de- 
cree of  March  22,  1881.  This  decree,  as  well 
as  the  one  suspending  it,  was  made  at  the  same 
term.  This  court  has  decided  that  the  court 
may  at  any  time  during  the  same  term  modify 
or  set  aside  any  decree  entered  by  it.  Kctiy  v. 
High,  29  W.  Va.  881. 

The  court,  therefore,  had  the  legal  right  to 
suspend  said  decree  of  March  22,  1881,  at  the 
time  it  did;  and  as  the  final  decree  did,  in  effect, 
set  aside  and  annul  that  dectee,  the  appellants 
were  not  prejudiced. 

It  is  further  contended  for  the  appellants 
that  the  facts  alleged  in  the  bill  show  that  Louis 
J.  Loisseau  had,  by  resulting  trust,  an  equitable 
title  or  right  to  the  real  estate  therein  mentioned, 
which  upon  his  death  descended  to  his  legal 
heirs.  It  is  well  settled  that  where  land  is  paid 
for  by  a  stranger,  and  the  conveyance  made  to 
another,  a  resulting  trust  will  in  equity  arise  in 
favor  of  the  person  thus  paying  the  purchase 
money.  Murrp  v.  SeU,  23  W.  Va.  475;  Shaffer 
V.  Fetty,  80  W.  Va.  248. 

But  where  the  consideration  is  paid  by  a 
husband  or  father,  and  the  deed  is  made  to  his 
wife  or  son,  the  presumption  is  that  the  pur- 
chase was  intended  to  be  an  advancement  or 
gift  to  the  grantee,  and  no  trust  results.  Lock- 
hard  V.  Beckley,  10  W.  Va.  87. 

As  this  rule  is  based  on  presumptions  of  fact, 
extrinsic  evidence,  either  written  or  parol,  is 
admissible,  on  behalf  of  the  husband  or  father 
paying  the  consideration,  to  rebut  the  presump- 
tion of  an  advancement  or  gift,  and  to  sliow 
that  a  trust  results,  and  conversely  such  evi- 
dence may  t)e  us<*d  to  fortit'v  and  support  the 
,  presumption.     In  general  this  extrinsic  evi- 
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dence  to  defeat  an  advancemeDt  and  establish 
a  trust,  as  against  the  graatee  and  those  hold- 
ing under  him,  most  consist  of  matters  sub- 
stantially oontemporaneous  with  the  purchase 
or  conveyance,  so  as  to  be  fairly  connected 
with  the  transaction.  2  Pom.  Eq.  Jur.  §  1041; 
Jackwii  V.  MaUdorf,  11  Johns.  91. 

It  has  been  held  that  possession  of  the  estate 
aud  the  receipt  of  its  rents  by  the  father  dur 
ine  his  life,  after  conveyance  to  his  child,  or 
a  devise  or  lease  of  the  property  bv  the  father 
after  the  purchase,  will  not  be  sufficient  to  re- 
but the  presumption  of  an  advancement  or  gift, 
and  to  establish  a  resulting  trust  in  favor  of  the 
father.  Lamplugh  v.  Lamplugh,  1  P.  Wms. 
Ill;  Orabb  v.  Orabb,  1  Myl.  &  K.  611;  Jeans  v. 
Choke,  24  Beav.  518. 

According  to  these  authorities,  it  seems  to  me 
the  allegations  of  the  bill  are  insufficient  to  re- 
but the  legal  presumption  that  the  purchase 
and  conveyance  of  the  real  estate  in  controversy 
bv  the  father,  Louis  J.  Loisseau,  in  the  name 
or  his  son  Eugene,  was  intended  to  be  an  ad- 
Tancement  or  gift  to  the  son.  On  the  contrary, 
they  tend  to  show  that  the  reverse  was  in- 
tended. 

It  is  alleged  that  the  purpose  of  the  father 
was  to  deprive  the  wife  of  her  dower,  and  the 
diildren  by  her  of  any  claim  upon  this  property 
for  their  support.  If  a  resultmg  trust  had  ex- 
isted in  favor  of  the  father,  then  his  purpose  in 
respect  to  both  his  wife  and  chOdren  would  be 
deieated;  because  his  wife  would  be  entitled  to 
dower  in  this  equitable  estate,  and  his  children 
by  this  wife  would,  in  part,  at  least,  inherit  it 
upon  his  death.  These  are  the  two  things 
which  the  bill  alleges  it  was  the  purpose  of  the 
father  to  prevent  In  order  to  give  this  pur- 
pose tbeeifect  which  the  bill  avers  the  father 
intended  it  should  have,  the  conveyance  to  Eu- 
gene must  be  treated  as  an  advancement  or  gift 
by  the  father.  But,  be  this  as  it  may,  there  is 
another  view  of  the  case  made  by  the  bill  which 
concludes  the  right  of  the  plaintiffs  to  any  re- 
Uef. 

It  is  a  maxim  in  equity  that  where  a  contract 
has  been  entered  into  through  fraud,  or  to  ac- 
complish any  fraudulent  purpose,  a  court  of 
equity  will  not,  at  the  suit  of  one  of  the  fraud- 
ulent parties,  a  particepe  dolt,  while  the  agree- 
ment is  still  executory,  either  compel  its  execu- 
tion or  decree  its  cancellation,  nor,  after  it  has 
been  executed,  set  it  aside,  and  thus  restore  the 

Elaintiff  to  the  property  or  other  interest  which 
e  had  fraudulently  transferred.  Equity  will 
leave  such  parties  exactly  in  the. position  in 
which  they  nave  placed  themselves,  refusing 
all  affirmative  aid  to  either  of  the  fraudulent 
psnicipants.  The  only  equitable  remedies 
which  they  can  obtain  are  purely  defensive. 

Upon  the  same  principle,  wherever  one  party. 
In  pursuance  of  a  prior  arrangement,  has  fraud- 
ulently obtained  property  for  the  benefit  of  an- 
other, equity  will  not  aid  the  fraudulent  bene- 
ficiary by  com|>ellin<5  a  conveyance  or  transfer 
thereof  to  him;  and  generally,  where  two  or 
more  have  entered  into  a  fraudulent  scheme 
for  the  purpose  of  obtaining  property  in  which 
all  are  to  share,  and  the  scheme  has  been  car- 
ried out  so  that  all  the  results  of  the  fraud  are 
in  the  hat^ds  of  one  of  the  parties,  a  court  of 
equity  will  not  interfere  on  behalf  of  the  other;* 
to  aid  them  in  obtaining  their  shares,  but  will 
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leave  the  parties  in  the  position  where  they 
have  placed  themselves.  1  Pom.  Eq.  Jur. 
§  401;  Jamee  v.  Bird,  8  Leigh,  510;  Johng  v. 
iVam>.  22  N.J.  Eq.  102;  Horn  v.  Star  Foun- 
dry Co.  28  W.  Va.  522. 

A  voluntary  or  fraudulent  conveyance, 
thongh  made  to  defraud  creditors,  is  binding 
upon  the  parties  thereto.  Ohamberlayne  v. 
Temple,  2  Rand.  (Va.)  384;  Core  v.  Cunning- 
ham, 27  W.  Va.  206. 

This  rule  applies  not  only  to  the  original  par- 
ties to  the  fraudulent  transaction,  but  to  the 
heirs  and  representatives  of  those  parties,  and, 
generally,  to  any  parties  claiming  under  or 
through  or  by  title  derived  from  such  fraudu- 
lent |)arties,  where  no  equity,  such  as  a  bona 
fide  purchase,  intervenes  to  protect  them. 

Thus  in  OtDen  v.  Sharp,  12  Leigh,  427.  it 
was  decided  that,  where  one  makes  a  fraudu- 
lent bill  of  sale  of  a  female  slave,  absolute  on 
its  face,  in  order  to  protect  the  property  from 
his  creditors,  but  with  a  secret  trust  that  the 
grantee  shall  hold  the  property  for  the  benefit 
of  the  grantor's  daughters,  the  daughters  can- 
not, in  equity,  establish  ihe  secret  trust,  and 
have  a  decree  for  the  slave,  her  increase  and 

Srofits.  The  court  in  that  case  says:  '*The 
eed  beine  absolute,  the  plaintiffs  attempt  to 
establish  the  secret  trust,  and  in  doing  so  show 
the  intent  with  which  it  was  created.  If  the 
facts  were  reversed,  if  the  trust  had  been  ex- 
pressed on  the  face  of  the  deed,  and  the  grantee 
had  refused  to  execute  it  on  the  ground  of 
fraud,  he  would  then  be  compelled  to  allege 
his  own  fraud  to  protect  himself,  and  could  not 
be  heard." 

Thus,  whenever  a  party,  whether  plaintiff  or 
defendant,  is  conapelled  to  allege  his  own  fraud 
to  protect  himself,  equity  will  refuse  to  hear 
him  or  grant  any  relief.  Starke  v.  Liitlepage, 
4Rand.  (Va.)8&. 

If  the  widow,  Henrietta  Loisseau,  had  prose- 
cuted her  suit,  Uiis  rule  would  not  apply  m  her 
case,  for  the  reason  that  she  neither  claims  un- 
der the  husband,  nor  was  she  a  party  to  the 
fraudulent  transaction.  Her  rignt  to  dower 
arises  out  of  the  marital  relation,  and  is  fixed 
1^  law,  regardless  of  the  acts  of  the  husband; 
but  she  is  not  a  plaintiff  in  this  suit,  and,  more- 
over, havlnjj;  conveyed  all  her  right  and  title  in 
the  subject  m  controversy,  she  has  no  interest 
in  this  suit,  and  therefore  any  consideration  of 
what  might  have  been  her  rights,  under  other 
circumstances,  may  be  dismissed. 

But  the  female  plaintiff  and  the  other  chil- 
dren of  Louis  J.  Loisseau,  who  ask  relief  in 
this  suit,  come  clearly  within  the  equity  rule 
above  announced.  Tliey  stand  in  the  place  of 
their  father.  They  are  nis  heirs  at  law,  and 
the  only  claim  they  have  or  assert  is  derived  as 
such  heirs  from  their  father.  They  are  simply 
volunteers,  claiming  the  benefit  of  bis  act,  and 
seeking  It  through  his  fraud. 

The  defendant  Eugene  Loisseau,  at  the  time 
his  father  died,  had  an  absolute  conveyance  of 
the  property,  which  vested  in  him  a  complete 
title.  Proof  that  the  father  paid  the  full  con- 
sideration would  not  of  itself,  as  we  have  shown, 
raise  a  resulting  trust  in  favor  of  the  father  or 
his  heirs.  In  order  to  establish  such  trust, 
proof  must  be  offered  to  rebut  the  presumption 
that  the  conveyance  to  the  son  was  intpnrlod  as 
an  advancement  or  giit    This  the  plaintiffs  at- 
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tempt  lo  do  hy  aHeglDs  tbat  the  ooDTejance 
WBB  rraudulent.  Tbe  Dill  allcfres  that  the  Mie 
purpose  nf  the  father  In  having  the  property 
conveyed  to  the  son  irsi  to  defraud  bis  wife  of 
hpT  ri^'ht  of  dower,  sod  lo  ennble  him  todeKrt 
his  fumilj,  and  avoid  the  reipoosibility  of  their 

C^crlHlnl;  the  father  would  not  be  permitted 
lo  succeed  in  a  court  of  cquitj'  bv  alleglog  bis 
own  fraud;  and  the  plainiilTs  who  xlaod  in  his 
place,  and  derive  title  from  him,  if  they  have 
any,  canCDt,  for  the  same  reason,  be  heard  to 
allege  the  father's  fraud.  Tbey  must  accept 
the  whole  situation.  They  cannot  claim  the 
benefit  of  the  fraudulent  act  of  the  father,  and 
escape  the  consequences  of  his  fraud.  If  they 
claim  under  him,  and  upon  the  consideration 
paid  by  him,  and  Done  other,  tbey  can  only  ob- 
tain nliat  he  hod.    Ifbia  claim  waa  of  anature 


that  be  coutd  not  enforce  it  Ids  court  ofecmitj, 
neither  can  the  plaintUfB,  claiming  as  his  farin, 
do  80.  What  be  had  tbey  got,  and  nothing 
more;  and,  as  be  bad  no  demand  whicb  be 
could  enforce  in  a  court  of  equity,  neither  have 

It  necessarily  followH,  thereforo,  that  if 
neither  the  father  nor  the  plaintiffs  could  ob- 
tain any  relief  agninst  Eugene  Loinscau,  the 
grantee  of  the  real  estate  In  conlroversy,  the 
plaintiffs  are  not  entitled  lo  any  relief  against 
the  8.  P.  Wells  Oil  Company,  the  purchaser 
from  Eugene,  wheihersaiapurchase  was  made 
with  or  without  notice  of  the  pretended  rights 
of  the  plaintiffs. 

The  decree  of  tA«  Oirtuit  Qmft  vaat,  then- 
fore,  be  affirmed. 

JohiiBon,  P.,  and  Ore«ii  and  Wooda, 
J  J.,  concorred. 
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tr^n  sfttluK  n^xt  to  an  open  wlndgw.  bj  a 
blow  on  his  eye  by  some  hard  enbvtance,  protwblr 
a  pleoe  of  ooal.  buried  with  mnslderable  force, 
wliile  tba  eoglne  of  anotber  tndn  was  dlreoUy 
opposite  the  window.  r°°°'"if  In  anolherdireoUon, 
wbere  tben  Is  notblug  to  explain  the  cause  ot  the 
accident,  doe*  not  create  a  preauoiptJon  of  aet- 
llyeDco  airaliut  the  oarrler. 


n  Injury  has  been  Inflloted  upon 
unless  It  appears  tbat  It  did  not  rceuii  irom  some- 
thing' entlnly  disoonneoted  with  the  opwatloa 
of  tbe  road  and  with  which  neltber  the  oomi«ny 
nor  lis  emptoyte  had  anything  wbaterer  to  do. 
Such  pnanniptlonmuit  arise,  tf  at  all,  from  the 
oanse  of  Injury  or  from  other  olTinunstaiioei  at- 
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ERROR  to  the  Common  Pleas  No.  S,  of 
Philadelphia  County  (FInletler,  P.  J.),  to 
review  a  judgment  in  favor  of  plaintiff  in  An 
action  brought  to  recover  (lamages  lor  personal 
injuries  alleged  to  have  result^  from  defend- 
ant's negligence.  ReBcrted. 
The  case  is  fully  staled  In  the  opinion. 
Mettn.  George  Tneker  Bl^phaoi  and 
John   H«jnpton   BamoB,  for  plaintiff   In 

Under  the  evidence  in  this  case  tM  presump- 
tion of  negligence  arose  against  the  carrier,  and 
the  plaintiff  oelow  was  not  entitled  to  recnrer. 

Although  the  action  be  by  a  possenger,  the 
mere  fact  of  injury  is  not  luflideDt  to  r^se  a 
presumpticHi  of  negligence  against  the  carrier; 
but  the  evidence  npon  the  part  of  the  plaintiff 
must  show  a  poalHve  act,  occarreoce  or  omis- 
sion upon  the  part  of  the  defendant,  contrlbat- 
Idk  to  the  injury,  which  may  tie  reasonablj 
referred  to  the  nwllKence  of  the  defettduL 

Feieral  St.  A  P.  V.  R.  Oo.  w.  O^mm,  H  Pa. 
SS;  Laing  v.  Cddtr,  B  Pil  481;  AiWem  t. 
Ph^adOfiiaAR.  &  Co.  80 Pa.  SH;  PitUmn 
4a£.  Cb.  T.  iVOw,  TePkOlS;  I^tOaOapAia 
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Doence  on  bis  own  part,  the  burden  of  pronf  as  to 
ms  oontrlbutory  nesllirenoe  la  on  the  defondant. 
Oulf,  C.  ft  S.  F.  R,  O).  V.  Rsdeker,  STTei.  181:  Wash, 
button  ft  O.  B.  Ox  V.  Gladmon,  81 IJ.  B.  U  Wall.  «t 
mL.  ed.  114]. 

PrtmajMonofTutittoanet;  how  aatohUiftML 
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SB.B.0a.^.A7td»riM,9iP^^^!  BmUi  Sid« 
Jta«.  R  Ob.  y.  THcA.  10  Cent.  Rep.  867,  117 
FIl.  890. 
JVr.  VajwrSalzberser,  for  defendant  In 

Tbe  mere  bappenfn^  of  u  mjarloua  acci- 
dent iHisra  prima  Jaele  a  presumption  of  neg- 
lect and  throws  upon  the  carrier  the  owu  of 
■howing  that  It  did  not  exist. 

LaiTiQ  V.  CM(f«r,  8  Pa.  488;  Bptaf  t,  PAflu. 
W.AB.R.  Oo.  11  Cent.  Rep.  643. 119  Pa.  61 ; 
Penn^lvania  R.  Oo.  v.  Saiordon,  12  Cent. 
Ben.  177.  11«  Pa.  677. 

Tha  nUe  of  Laitig  v.  Colder  Is  subject  only 
lo  tbe  modifio&tloQ  Ibat  when  tbe  cause  of  the 
Injurious  accident  is  known  to  result  from  the 
act  of  A  stranger,  the  oaui  is  shifted. 

Sterratt,  7.,del!Tered  tbe  opinion  of  tbe 

la  Uay,  1887,  plaintiff  below  was  a  passen- 

K'  on  one  of  defendant's  cats,  bound  for 
lladelpbla.  'While  he  was  occupying  the 
third  or  fourth  seat  from  the  front  end  of  tbe 
car.  left  side,  next  U>  an  open  window,  and  the 
train  was  lUDoing  rapidly,  some  distance  south 
of  Treuion,  he  received  a  violent  blow  on  tbe 
left  ere,  causing  the  severe  and  painful  injury 
of  wbich  be  compIainB.  Tbe  nature  of  tbe 
Injury  Indlcaled  that  be  was  struck  by  some 
hard  substance,  hurled  with  considerable  force. 
Surgical  eiaminaUDn  of  the  eye,  made  on 
arrival  at  Fbiladelpbia,  showed  that  it  was 
probably  a  piece  ot  coal.  Small  particles  of 
■ome  bard  Substance  resembling  coal  were 
fonnd  and  removed  from  tbe  injured  organ. 

PlainiifT  lesUfled  Ibat  Ibe  blow  was  so  severe 
(hat  it  almost  stunned  blm,  and  tbrewbimback 
into  bis  scat.  He  further  said:  "As  I  recov- 
ered, to  on  extent,  from  the  shock,  I  covered 
tbe  right  eye  to  see  If  tbe  sight  was  entirelv 
lost,  as  I  presumed  tbe  blow  bad  burst  tbe  left 
eye.  I  found  I  could  see  a  little,  but  I  was 
■ufterhig  excruciating  agony." 

The  cbaracier  of  tbe  injury  and  drcum- 
•tances  attending  it  were  such  that  plaintiff 
had  no  opportunity  for  successful  investiga- 
tion, and  of  course,  be  was  unable  to  explain 
how  it  occurred.    All  he  knew  wai  tbat,  at 


the  time  he  was  strack,  be  saw  througb  tbe 

open  window  at  which  be  was  silting,  one  of 
the  company's  trains  passing  in  the  opposite 
direction,  immediately  on  tbe  left  of  Ibe  train 
on  which  be  was  carried;  that  simultaneously 
with  receiving  the  blow,  the  engine  of  that 
train  was  direclly  opposite  tbe  window,  and 
Interposed  between  blm  and  that  side 


islbat 


by  the  fireman  or  olber  emplojSon  Ibe  passing 
engine,  either  in  an  effort  to  get  rid  of  It,  ot  Id 
drawing  or  working  at  bis  fire,  etc.;  but,  of 
course,  tbat  could  not  be  assumed  by  the  court 
as  an  admitted  or  esiablished  fact. 

While  tbe  circurastances  In  evidence  tended 


ted  that  Uiey  knew  nothing  of  tbe  occur- 
rence, and  bad  done  nothing  to  bring  it  about. 
Olher  employes,  in  charge  of  passing  trains, 
lestiHed  that  they  bad  not  drawn  or  worked  at 
their  fires,  or  thrown  off  any  slate,  coal  or  any 
Other  substance  from  their  cn^nes  or  tenders, 
and  that  none  had  fallen  tliccefrom. 

Evidence  was  also  introduced  to  prove  that 
all  tbe  appliances,  machinery,  etc.,  of  ibe  road, 
including  the  engines,  were  in  good  order,  and 
tbat  tbe  latter  were  properiy  provided  with 
spark  arresters,  etc.  There  was  oo  derailment 
at  the  train,  no  colbslon  with  any  train  or  other 
objects  on  tbe  road ,  nn  breaking  of  any  mtii:biu- 
ery  connected  with  the  south  bound  train,  nor 
any  evidence  of  anything  wrong  wltb  tbe  pass- 


ing Instructions  to  find  for  defendant  were 
asked  on  tbe  ground  that  there  was  no  evidence 
of  negligence  proper  for  tbe  coiuideralion  ot 
tbe  Jury.    These  points,  we  think,  were  rightly 


ter  as  to  nitoe  a  presumnUuii  ol  neicl 
enon  V.  New7r>rkftH.B.Co.S0K,y. 
Bt.Jolin.STN.  T.WI;Lroiu  -  


4S:  Breen  v.  H.  T.  Cent.  A  U 


I.B..CO.  UCcut.R«p. 


m  JOB  N.  Y.  Vn;  Holbrook  v.  Utloa  A  H.  R.  Oi.  U 
N.T.  Sfli  Rirst  V.  Mllnaukee,  L.  8.  &  W.  B.  Co. 
40  Wis.  4SB:  Bpue  r.  Boadle,  2  Hurl.  «  U  T%  Boot* 
T.  London  ft  St.  K.  Dooks  Co.  S  HurL  ft  C  Ofit; 
BriBBi  V.  OtoODj  <  Hm-L  ft  G.  406]  Keeroey  v.  Loo- 
doo^a  *B.  d  B.Co.L.B.tQ.aiU,  L.  B.S  Q. 


a  Tie. 


ittde  in  a«Uon  boBMl  on  Rmtnitt. 


Ing  down  or  a  ooaob  (ToIg<Io,  W.  A  A.  a  Co.  v. 
Veuim.  Ki  ID.  SOI;  by  the  upsctttDK  ot  >  ftafrr'  Doaob 
(Wall  V.  Livezay.  6  Colo,  jas;  lloyoo  v,  CallfornlB 

Stajre  Oi.EiCal.WJiDr  of  aelelkb  (B;an  V.  Qltmer. 
i  ifont.  SIT}. 
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refused.    Tbe  other  two  points  were  as  fol- 
lows; 

2.  "UDder  the  circumstaDces.  of  tbe  present 
case,  DO  presumption  of  negligence  arises 
against  tbe  defendant  from  tbe  mere  fact  that 
the  plaintiff  was  a  passenger,  and  was  injured 
-while  riding  in  the  defendant's  cars." 

3.  "Tbe  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  injury,  for  which  he  sues,  was 
occasioned  by  tbe  deiendant;  and,  under  the 
circumstances  of  tbe  present  case,  tbe  burden 
resting  on  tbe  plaintiff  is  not  satisfied  by  the 
mere  presumption  of  negligence  which  some- 
times arises  against  tbe  carrying  company  when 
a  passenger  is  injured." 

The  learned  president  of  the  common  pleas 
also  declined  to  affirm  either  of  these  points, 
and  emphasized  bis  refusal  by  charging,  inter 
alia,  as  complained  of  in  the  first  specification 
of  error,  viz.:  "Tbe  rule  of  law,  as  applicable 
to  this  case,  is  that  tbe  mere  happening  of  an 
injurious  accident  to  a  passenger  while  in  the 
hands  of  tbe  carrier  will  raise  prima  facie  a 
presumption  of  negligence,  and  throws  meoniis 
that  it  did  not  exist  on  tbe  carrier.*' 

"Under  this  principle  and  the  facts  in  this 
case,  tbe  jury  will  begin  their  consideration 
with  tlie  fact  established  that  tbe  injuries  were 
tbe  resul  t  of  negligence  of  tbe  def  endan t.  This 
fact  must  be  rebutted  or  answered  by  evidence. 
In  other  words,  the  defendant  must  show  by 
evidence  that  it  was  not  negligent.  If  it  has 
not  done  this  the  verdict  must  be  for  tbe  plaint- 
iff." 

In  immediate  connection  therewith,  he  said 
to  tbe  iury:  'It  is  your  duty,  of  course,  to  con- 
sider all  the  evidence  in  the  case  and  to  come 
to  a  conclusion  on  this  question  of  neglisrence. 
If  you  find  that  tbe  defendant  was  negligent, 
then  the  question  of  damages  must  be  consid- 
ered by  you." 

Tbe  rule  clearly  stated  by  the  learned  Judge 
in  the  foregoing  excerpt  from  his  general 
charge,  is  not  only  an  old  and  weU  settiS  prin- 
ciple of  law,  but  one  of  very  general  applica- 
tion in  cases  of  injury  to  passengers  while  in 
tbe  course  of  transportation.  The  only  ques- 
tion is  whether  it  is  of  such  universal  applica- 
tion that  it  can  be  invoked  without  proof  of 
something  more  than  tbe  mere  fact  of  an  inju- 
rious accident  to  a  passenger  while  in  tbe  hands 
of  tbe  carrier,  and  in  tbe  absence  of  any  admis- 
sion or  evidence  tending  to  connect  the  latter, 
or  bis  servants,  or  any  of  the  appliances  of 
transportation,  with  the  happening  of  the  in- 

The  rule  in  question  has  been  frequently  rec- 
ognized, and  tiie  presumption  of  negligence 
applied  in  a  variety  of  cases,  among  wbi<m  are 
stage-coach  accidents,  resulting  from  breaking 
an  axle,  etc.,  railroad  accidente,  including  de- 
railment of  cars,  collisions,  breaking  of  ma- 
chinery, falling  of  berth  of  sleeping-car,  violent 
outbTeak  among  other  passengers  on  train,  ex- 
plosion on  passenger  vessel,  etc.  vhristie  v. 
Griggs,  2  Camp.  79;  Stokes  v.  8altonstaU,2SiJJ. 
S.  13  Pet.  181  [10  L.  ed.  115];  Ware  v.  Gay,  11 
Pick.  109;  Hipsley  v.  Kansas  City,  St,  J.  cfe  G. 
B.  K  Co,  88  Mo.  348,  27  Am.  &  Eng.  R.  R. 
Cas.  287;  Feital  v.  Middlesex  B.  Co.  109  Mass. 
398:  Edgerton  v.  New  York  cfe  H.  B,  Co.  39  N. 
Y.  229;  SuUivan  v.  Philadelphia  d;  B,  B.  Co, 
30  Pa.  234;  Cletcland,  C.  G,  cfc  1.  B.  Go,  v.  Wal- 
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rath,  38  Ohio  St.  401,  8  Am.  &Eng.  R.  R.  Cas. 
371;  PitlHhurg  d:  C.  B.  Go.  v.  Pilloto,  78  Pa. 
510,  513;  Spear  V,  Philadelphia,  W.dhB,  R,  Go, 
119  Pa.  61,  11  Cent  Rep.  043;  Memphis  db  0. 
B.  Packet  Co,  v.  McCool,  83  Ind.  892.  8  Am.  & 
Eng.  R.  Cas.  890;  Laing  v.  Colder,  8  Pa.  481; 
Ho&rook  V.  Utiea  <fe  8,  B,  Go.  12  N.  Y.  286; 
Philadelphia  &  B,  B.  Co.  v.  Anderson,  94  Pa. 
351:  Story,  Bailments,  592,  601;  Shearm.  <ft 
Redf .  Neg.  g§  280,  2^  a,  and  notes. 

In  nearby  evety  case  in  which  the  rule  under 
consideration  has  been  applied,  it  will  be  found 
that  the  injurv  complained  of  was  shown  lo 
have  resulted  from  breaking  of  machinery,  col- 
lision, derailment  of  cars,  or  something  im- 
proper and  unsafe  in  the  appliances  of  trans- 
portation or  in  the  conduct  of  the  busioees,  and 
not  from  any  cause  wholly  disconnected  there- 
with. 

In  Laing  v.  Colder  the  plaintiff's  arm  was 
broken  because  tbe  side  of  the  bridge  was  dan- 
gerously close  to  tbe  side  of  tbe  track;  but  in 
that  case  there  was  evidence  of  contributory 
negligence,  etc.  The  injury  in  SuUivan  v. 
Philadelphia  Bailroad  Company  resulted  from 
collision  of  tbe  train  witb<an  obstniciion  on  tbe 
track.  In  Pittsburg  Bailroad  Company  v.  Pil- 
low the  injury  was  caused  by  an  outbreak  of 
violence  amon^  other  passengers  in  the  car;  and 
in  Spear  v.  Phtladdphia  Baifroad  Company  the 
injury  resulted  from  an  unexplained  explosion 
on  board  a  crowded  steamer. 

In  tbe  latter  case  our  Brother  Wjlliaros  sum- 
marized tbe  controlling  facts  and  applied  tbe 
rule  thus: 

"The  person  injured  was  a  passenger;  tbe 
injury  occurred  after  the  carriage  had  begun, 
and  tne  cause  of  the  injury  was  an  exi)losion 
on  the  boat,  which  was  the  vehicle  or  instru- 
ment of  carriage,  and  which  was  under  the 
exclusive  care  and  control  of  the  defendant's 
servants.  The  rule  of  law  is  that  tbe  mere  hap- 
pening of  an  injurious  accident  to  a  passenger 
while  in  tbe  bands  of  the  carrier  will  raise  prima 
facie  a  presumption  of  negligence,  and  throw 
the  onus  of  showing  that  it  did  not  exist  on  the 
carrier." 

Of  course,  the  rule,  as  thus  broadly  stated, 
must  be  considered  in  connection  with  tbe  facts 
which  warranted  its  application;  and  this  is  so 
in  reffaid  to  all  tbe  cases.  Tbe  facts  and  cir-  ^ 
cumstances  connected  with  tbe  injury  com- 
plained of  in  each  furnished  the  basis  for  a 
presumption  of  negligence. 

As  was  said  in  DeUmare  Bailroad  Company 
V.  Napheys,  90  Pa.  141,  the  general  rule  un- 
doubtedly is  that  the  part^  who  alleges  negli- 
gence as  the  basis  of  a  claim  for  damages  must 
prove  the  fact  alleged,  and  the  extent  of  tbe 
injury  if  more  than  nominal  damages  are 
claimed;  but,  in  some  cases,  slight  proof  oniT 
is  required  to  justify  a  presumption  of  negli- 
^nce.  Tbe  mere  circumstance  attending  the 
injury  when  put  in  proof  may  be  enough  to 
cast  the  burden  of  exculpation  on  defendant. 
If  a  passenger  seated  in  a  railroad  car  is  Injured 
in  a  collision,  or  by  the  upsetting  of  the  car, 
breaking  of  a  wheel,  axle,  or  other  part  of  the 
machinery,  be  is  not  required  to  do  more,  in 
tbe  first  instance,  than  prove  the  fact  and  show 
the  nature  and  extent  of  tbe  injury. 

A  prima  facie  case  for  plaintiff  is  thus  made 
out  and  the  onus  is  cast  on  the  carrier  to  dis- 
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prove negliKcnce.  It UrcASODablcllinlit should  t 
M  so,  bMftuse  the  compao;  bae  in  iu  possession 
wi  under  lis  control.  alruoBt  exclusively,  the  i 
means  of  koowin;;  what  occasioned  Ihe  injuiy, 
and  of  explnining  bon  ft  occurred,  while  as  a ' 

Eneral  rule  the  pttssennicr  is  destiUite  of  all 
.owletlge  that  nould  enable  him  to  preseat  j 
the  facts  and  fasten  the  negligence  on  the  com- 
pany. In  case  it  really  eslstcd.  The  ranlract ' 
to  cany  implies  that  tbe  company  is  provided 
wltb  a  safe  and  sufficient  road;  that  its  cars  are 
atauch  and  road  worthy;  that  every  precautioQ 
tihich  human  skill,  prudcDce  and  forcsigbt 
could  sugi^eat  haa  been  taken  to  guard  agaiust 

.  3 .■._.  — lyiteset  the  pas- 

„„, .-vaniaincliBrire 

sober  and  competent  t 

When  apasBenKei:  is  injured  by  any  accident 
connected  wiUi  uie  means  or  oppliancea  of 
transportation,  there  naturally  arises  a  presump- 
tjon  that  it  must  bave  resulted  from  some  neg- 
llfteni  act  of  omission  or  commission  of  tbe 
company  or  some  of  its  employSs;  because, 
nitbout  some  such  negligence,  it  is  Tery  im- 
OTohabletbattbeaccldentnould  have  occurred. 
That  is  the  basis  on  which  the  presumpUoD 
rests,  and  it  stands  as  proof  of  negligence  until 
It  is  successfully  rebutted.  It  ari.'<es,  not  from 
the  naked  fact  that  an  injury  has  been  Inflicted, 
but  from  tbe  cause  of  tbe  injury,  or  from  otber 
drcumstaaccB  attending  it.  As  a  rule  of  evi- 
dence tbe  principle  wasappi 
and  applied  in  Philadtipkia 
y.  Andtrton,  M  Pa,  861,  and  other  caaea. 

In  EoRrrook  v.  Utiea  E/iilroad  Comjxmij,  lu- 
pru,  a  case  In  some  respects  similar  to  tbe  one 
before  us,  It  appeared  that  at  tbe  moment  plaint- 
iff's arm  was  broken,  the  passenger  car,  in 
which  be  sat,  wasoppositeabonrdingcarwliich 
bad  been  placed  on  the  adjoining  track  for  the 
acorn modation  of  tbe  company's  workmen. 
A  lonr  horizonlal  mark  on  tbe  passenger  car 
and  oUier  circumstaucts  Indicated  that  plalat- 


of  Degiigenceinirawiialely  nrises;  not, however, 
from  the  fact  tliat  the  lei;  was  broken,  but  from 
the  circumstances  allendinK  ibe  fact.  On  tbe 
other  hand,  if  the  witness  wno  proves  tbe  injury 
swears  that  at  tbe  mooient  when  it  happened 
he  heard  tbe  report  of  a  gun  outside  of  the  car, 
and  found  a  bullet  in  the  fractured  limb,  tbe 
presiimpljon  wuuld  Iw  aeninat  the  negligence 
of  the  carrier.  It  is  incorrect  tbcrefoiB  to  say 
that  tbe  negligence  of  the  carrier  is  to  be  pre- 
sumed from  tbe  mere  fact  Ihat  an  injury  has 
been  done  to  the  plaimilT.  The  presumption 
arises  from  the  cause  of  the  inju^  or  from 
otber  circumstances  attending  it  and  from  the 


ifTs  arm,  as  well  as  the  a 


,  had  c 


;t  with  some  object  of  considerable  size  and 
■trength  firmly  flied  in  its  position  and  prob- 
ably connected  in  some  way  with  the  boarding 
car,  and  at  the  same  time  tended  to  negotive 
any  inference  that  tbe  Injury  could  liavc  been 
caused  by  a  stone  or  otber  missile  thrown  by 
any  person  outside.  The  immediate  cause  of 
tbe  inju^,  however,  was  not  esptaincd.  The 
case  having  been  submitted  to  tbe  jury  with 
instructionB  to  ascertain  from  the  end 
whether  the  injury  resulted  from  any thfnj 
connected  with  the  company  or  not,  etc.,  g 
diet  in  favor  of  the  plaintiff  was  reodi 
After  staling  (he  general  rule  as  to  tbe  bu 
of  proof,  etc..  the  court  of  appeals  said: 

"It  generally  happens,  however,  in  cases  of 
this  kind,  that  the  same  evideoce  which  proves 
the  injury  done,  proves  also  the  defeadant'a 
negligence;  or  shows  circumstances  from  which 
Strong  presumptions  of  negligence  arise,  and 
which  cast  on  the  defendant  the  burden  of  dis- 
proving it.  For  e\]imptc,  a  passcncer's  leg  is 
Droken  while  on  bis  pusaoge  in  a  niilroad  ""- 
This  mere  fact  is  no  evidence  of  negligcnc 
tbe  port  of  the  carrier  until  sometliing  further 
be  shown.  If  tbe  witness  who  swears  to  tl " 
injury  testifies  also  that  it  was  caused  by 
crasli  in  a  collision  with  anollier  Ernin  of  ca 
belonging  tothe  same  carriers,  the  presumplic 
2  L,  R.  A. 
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r__^___ lor  the  benefit  of  bli  pill 

dtpal,  the  Ititei  tanaat  escape  Uobilltr  lor  tbe 
purobeee  prioe  of  soodi' '  "—"■-" — 


(LOnaelothlncMi  ac«ntwfth  ftpparant 
Hnthorit^  li,  aa  to  partUe  deallnr  on  the  faith 
ot  Buch  authoiltTi  ooneluilTelr  estopped  from 
tlenrliis  It. 

(Febnury  ai,  1880.) 

ERROR  to  the  Common  Fleas  No  8,  of  PbO- 
adelpbla  Couotj,  to  review  a  Judgment  in 
(aTor  of  plaintiflB  in  an  action  to  recover  tlie 
value  of  certaia  goods  sold  to  the  alleged  agents 
of  defendants.     Affirm^. 

The  facta  sufQdentl;  appear  from  the  opin- 
fcm. 

Mr.  Joseph  Ij.  Toll,  for  plaindffa  in 
error: 

It  was  specfally  stated  by  the  dcfenee  that 
Sides'  employment  was  as  salesman  oulv.  and 
it  was  equally  denied  that  he  bad  any  aiiuiority 
or  power  to  niake  purchases  on  credit  of  tbe 
firm  with  which  hewasemployed,  Tbis  befaff 
tbe  extent  aod  Umltatlon  of  his  authority  to 
act  for  the  Ann,  nbcn  tt  is  attempted  to  show 
that  be  had  the  right  to  do  more — ^Uie  right  to 
bind  the  Arm  by  purchases  on  credit — the 
[dalQlift  below  should  deflnilely  xlaie  wbal  the 


authority  of  the  agent  woi  aod  not  leave  tbe 
power  to  blod  the  Ann  Id  tbia  way  lo  a  mere 
Inference.  The  burden  of  proving  tbe  aulbor- 
tty  in  making  the  purchase  from  the  pliflutifla 


below  by  Siiks  resla  mion  tbem. 

8ee  Bam  v.  Lgnn,  7  Watts,  524,  _    .  _     . 
wn'ter't  Jm».  V.  Oiorgt,  97 Fa.  241;  Pa.R.  Co. 


»,  7  Watts,  524;  Am.  Under- 


T.  Ireiiu,  85  Legal  Int.  411. 

It  is  always  competent  for  a  principal  to 
show  tba  scope  and  extent  of  his  agent's  oo- 
thorlty. 

Gentrat  Fa.  Tdeph.  <«  8.  Co.  v.  Thompmm. 
a  Cent.  Rep.  544, 1 12  Pa.  183. 

The  extent  of  an  agent's  powers  depends 
npon  the  authority  under  which  he  acta. 

Am.  L.  Int.  A  T.  Oo.  v  ShulU,  83  Fa.  4«l 

An  agent  who  has  no  authority  to  purcbsae 
for  fala  principal  nlrhout  express  direclions  fur 
that  purpose,  aod  then  only  with  funds  wbidi 
have  been  furnished  by  such  principal,  cannot 
bind  his  principal  by  a  purchase  on  credit 
Such  purchase  being  made  renders  the  agent 
alone  responsible. 

KomorowM  v.  Krum^dt,  S6  Wis.  SS;  LaiMg 
T.  Butkr,  87  Hon,  144. 

Mr.  Joseph  Da  F.  JnnUn,  for  defendants 
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dpol,  and  even  when  such  principal  is  entirely 
unknown  to  the  other  contracting  parties,  he 
Is  nevertheless  hound. 

Toughiogheny  Iron  €h.  ▼.  Smith,  60  Pa.  848; 
Bamer  ▼.  Bonedll,  79  Pa.  298. 

The  only  exceptions  to  this  rule  appear  to  he 
where,  (1)  the  principal,  in  good  faith,  has  paid 
the  agent  at  a  time  when  the  creditors  still 
gave  credit  to  the  agent  and  knew  of  no.  one 
else  as  principal;  and  (2),  where  the  creditor 
has  settled  up  with  the  ^nt,  and  the  principal 
is  put  in  a  worse  position  by  the  creditor  than 
he  otherwise  would  have  been  in. 

Wharton,  Ag.  g  409. 

HlteheU*  J,,  delivered  the  opinion  of  the 
court: 

This  case  affords  one  among  many  examples 
of  the  failure  of  the  so  called  reformed  pro- 
cedure to  accomplish  anything  towards  the 
brevity,  the  clearness,  the  accuracy  or  the  con- 
venience of  legal  forms.  So  long  as  the  funda- 
mental principle  of  Our  remedial  jurisprudence 
shall  be  that  upon  conflicting  evidence  the  jury 
shall  ascertain  the  facts,  ana  upon  ascertamed 
facts  the  judges  shaU  pronounce  the  law,  so 
long  will  It  be  a  cardinal  rule  of  pleading,  by 
whatever  name  pleading  shall  be  oUled,  lliat 
the  line  of  distinction  between  facts  and  the 
evidence  to  prove  them,  shall  be  kept  dear  and 
well  defined. 

llie  notion  of  the  reforming  enthusiast  that 
the  average  litigant  or  his  average  lawyer  can 
make  a  shorter,  clearer  or  less  redundant  state- 
ment of  his  case  if  left  to  his  own  head,  than  if 
directed  and  restrained  by  the  settled  forms, 
sifted,  tested  and  condensed  as  they  have  been 
by  generations  of  the  acutest  intellects  ever  de- 
voted to  a  logical  profession,  is  as  vain  as  that 
of  any  other  compounder  of  panaceas. 

The  plaintiffs'  Statement  is  at  least  three 
times  as  long  as  a  declaration  in  the  established 
forms  need  to  have  been;  and  about  one  half  of 
it  is  occupied,  not  with  the  averment  of  facts, 
but  with  a  recital  of  evidence.  Indeed,  the 
strongest  argument  for  the  defendants  is  that 
the  statement  fails  to  aver  two  essential  facts, 
to  wit:  the  delivery  of  the  goods  to  Sides,  and 
the  agency  of  Sides  for  the  defendants  as  his 
undisokMed  prindpala. 


Fortunately  for  the  plaintiffs  their  statement  is 
helped  but,  as  to  the  first  fact,  by  the  bill  of 
particulars — which,  being  sworn  to  be  a  copy, 
of  their  book  of  original  entry,  imports  deliveiy 
as  well  as  sale. 

The  agency  though  stated  in  the  objec- 
tionable form'of  an  inference  from  the  previ- 
ously recited  evidence,  is  clearly  intended  to 
be  averred  and  may  fairly  be  so  treated. 

Taking  the  statement,  therefore,  in  its  plain 
intent,  it  sets  out  that  plaintiffs  sold  and  deliv- 
ered a  quantity  of  hams  to  one  Sides,  who  was 
conducting  a  grocery  business  in  his  own  name, 
but  with  the  property  and  as  the  agent  of  de- 
fendants. The  defendants  filed  an  affidavit  of 
defense,  and  a  supplementary  one,  the  substance 
of  which  is  that  "Sides  was  not  the  agent  of 
defendants  to  purchase  from  plaintiffs  or  any- 
one else,"  and  that  he  "was  employed  as  sales- 
man only,  by  said  defendants,  without  any 
authority  whatever  to  act  for  or  bind  defend- 
ants for  the  purchase  of  any  goods  or  merchant 
dise  unon  citHiit  of  the  said,  defendants." 

We  nave  thus  the  question  presented  whether 
an  agent  may  be  put  forward  to  conduct  a  sep- 
arate business  in  his  own  name,  and  the  prin- 
cipal escape  liability  by  a  secret  limitation  upon 
the  agent's  authority  to  purchase. 

The  answer  is  not  at  all  doubtful  A  man 
conducting  an  apparently  prosperous  and  profit- 
able business  obtains  credit  thereby,  and  his 
creditors  have  a  ri^ht  to  supjpose  that  his 
profits  go  into  his  assets  for  their  protection  in 
case  of  a  pinch  or  an  unfavorable  turn  in  the 
business.  To  allow  an  undisclosed  print  ipal 
to  absorb  the  profits,  and  then  when  the  pinch 
comes  to  escape  responsibility  on  the  ground 
of  orders  to  his  a  sent  not  to  buy  on  credit, 
would  be  a  plain  fraud  on  the  public. 

No  exact  precedent  has  been  dted«  None  is 
needed.  The  rule  so  vigorously  contended  for 
by  the  plaintiffs  in  ^rror,  that  those  dealing  with 
an  agent  are  bound  to  look  to  his  authority,  is 
freelv  conceded;  but  this  case  falls  within  the 
equally  established  rule  that  those  clothing  an 
agent  with  apparent  authority  are,  as  to  parties 
dealine  on  the  faith  of  such  authority,  con- 
clusively estopped  from  denying  it. 

The  affidavits  set  up  no  avadabie  defense,  and 
the  Judgment  i$  ^firmed. 
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SB  ESTATE  OF  Mary  HOWE,  Deceased. 

L  TheHewTork  Act  of  June  lOt  1886* 
iawliig  oertaln  property  «lven  by  will 


**after  the  passage  of  this  Act,**  Is  not  an  excep- 
tion to  the  general  provision  of  the  New  York 
Bevised  Statutes  deolarlng  that  ^^Bvery  law,  un- 
less a  ditrerent  time  shall  be  presoribed  therein, 
shaU  begin  to  take  effect  only  on  the  twentieth 
day  after  its  final  passage  as  oertifled  by  the  Sec- 
retary of  State.** 


NOTC— OoRot^roZ  inheritance  tax^  a  toor  on  prioiZege. 

A  tax  on  coUateral  inheritances  is  not  a  tax  on 

Sroperty,  but  on  the  privilege  of  succeeding  to  the 
kheritance.    Miller  v.  Com.  27  Gratt.  117;  Byre  v. 
Jacob,  U  Gratt.  422.   Qe*i  Wlllfains'  Case,  8  Bland, 
Ch.  laa;  Tyson  v.  State,  28  Md.  577, 1  Desty,  Tazn.810. 
The  privilege  maybe  taxed  although  the  prop- 
erty  is  also  taxed.    Eyre  v.  Jacob,  U  Gratt.  4S&, 

Le^jidative  power  to  impose  tax. 

The  power  of  the  Legrlfilature  over  the  subject  of 
taxuilon,  except  ua  limited  by  constitutional  re- 
Btriotious,  la  unbounded.    It  Is  for  that  body,  in  the 
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exerciae  of  its  discretion,  to  select  the  objects  of 
taxation.  Re  MoPherson,  6  Gent.  Bep.  789,  104  N. 
Y.808. 

It  may  raise  revenue  by  capitation  taxes,  by  spe- 
cial taxes  upon  carriages,  horses,  servants,  dogs, 
franchises,  and  upon  every  species  of  property, 
and  upon  all  kinds  of  busiueas  and  tiMes.  People 
V.  Broolclvn,  i  N.  7.  419;  Stuart  v.  Palmer,  74  N.  7. 
183;  People  v.  Bquitable  Trust  Go.  06  N.  Y.  887; 
Portland  Bank  v.  Apthorp,  12  Mass.  2G2:  Oooley, 
Taxn.  7:  Re  McPherson,  6  Cent.  Bep.  789, 104  N.  T. 
806. 

It  may  restrict  the  suocesBlon  to  a  deoedent^s  es- 
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a  ot  Uui  n«w  Torh  Aet  or 

Q,  1B8A,  ttaat  xn  estale  valued  al  less  tban 
all  not  be  cublect  to  the  ooUaleral  tnhoiil- 
II  appllee.  not  to  ihe  whole  eetntc  loft  bra 
[.  but  to  the  portlOD  of  iiroporty  posing 


(Jtnuary  U.  ISat;) 


QD  order  of  Ibe  Qeneral  Term  of  the  Supreme 
Court,  Fourth  Department,  reverain^  au  order 
of  the  surrogaie  aajudnng  iLat  cerlaia  le^ciea 
given  bv  the  will  of  Mary  Hone,  deceased, 
were  subject  to  the  collsiem!  Inhen'taDce  tax, 
imposed  lif  cbupter  4S8of  the  Laws  of  18B6. 
affirmed. 

Ttie  facU  of  the  case  and  polnta  Id  coutro- 
vcrsv  are  sufScientlv  st^ed  in  the  opinion. 

Mt.  Gluts.  F,  Tftbor,  Atty-Qen.,  for  up- 
pcllaot. 

Memr*.  Nawauui  A  ■nlAcUan,  for  re- 
BpondeDts. 

Daoforth,  J.,  delivered  the  opiidon  of  the 

The  record  fibowa  that  KajT  Howe  died  on 
the  IStli  day  of  June,  1885,  leaTiag  property 


of  more  than  $30,000  in  value,  and  a  will  bj 
which  she  devised  it  In  different  proportions 
to  Tsnoua  personsi  giving,  among  oUiers,  to 
Hyra  Taylor  a  legacy  of  less  than  ffiOO.     So 

far  aa  is  material  to  ibis  a] 


[s  appeal,  1 


o  qiiestioDs 


hether  any  of  the  property  which 
passed  by  the  will  was  subject  to  the  l«z  im- 
posed by  the  "Act  to  Tax  Olfie,  Legacies  and 
Colialeral  Inheritances  in  Certain  Cases." 
Cbsp.  488,  Laws  1886.  ^  And.  if  any. 
whether  the  legacy  to  Myra  Taylor  was  lialdo 
to  taratioD  under  that  Act. 

The  Burrouate  answered  both  Questions  in 
the  uSrmBtive.  Dpoo  appeal,  toe  general 
term  were  of  a  different  opinion  upon  the  first 
point,  and  found  It  unnecessary  to  pass  upon 
the  other. 

The  Act  was  passed  June  10,  1885,  and  de- 
clared that,  "After  the  pasaage  of  thia  Act,  «U 
property  which  shall  paas  by  will,"  etc.,  lo  any 
person,  etc.,  other  than  the  taiher  or  certain 
other  excepted  persons,  "shall  be  and  is  8at>- 
Ject  to  a  t«x  of  $5  on  every  $100  of  the  clear 
market  value  of  such  property  .  .  .  Prmided, 
Tbst  an  estate  which  may  be  valued  at  a  less 
sum  than  (SuO  shall  not  be  subject  to  said  duly 


In  the  New  York  Laws  of  IBS),  ohap.  OB,  1 1,  rdat- 
Ins  to  the  taxation  of  fflfta,  lesaotes.  and  Mllatsia] 
JofierUsnoes  in  oortaln  eases,  the  term  ■■lineal  de- 
scendants" la  limited  to  the  ohUdien  of  the  deceased 
and  to  their  obUdren  and  ohlldreD^  chlldreD,  end 
does  not  tnclude  tbe  cbUdran  olbrathenandsisteis 
of  deceased.  Re  Miller,  «G  Hun,  8U,  10  N.  T.  & 
R.a4L 
SMiite  prmtdlno  Jot  coBaUrtd  tnhtrOaiKe  (ox  fi 


SSL 


The  seotlonot  the  ConsUtutloD  whicb  reqiilree 
that  a  law  •rhlchlmposesa  tax  shall  stale  It;  object 
ts  not  appUoable  to  the  statute  providing  fur  a  col- 
lateial  inherttanoe  tax,  but  applies  to  annuallvrc- 
-    ..  — ^  theenUiepropertTof 


«  the  enliie  property  of 
e  Cent.  Hep.  781,  M  N. 


The  statute  la  not  nncouBtttutional  and  void  tor 
lliereason  thatlt  does  not  sivethe  (axparer  notloe 
of  the  praoee>Un«a9aiiHtlilm  and  a  beartoB;  tor 
tberelaauSlcient  provision  therein  fur  notice  and 
bearlnK  ror  all  parties  Inlerestcd,  and  the  Act  se- 
curee  to  every  tjixpeyer  due  proceea  of  law.    Id. 


>.  490  <L!  L.  ed.  llfHI;  1  Ucsty.  Tain.  BIB. 


Rt  Mi-Plioraim.  S  Cent.  Rep.  TBI,  IW  N.  Y.  808. 

N»  Act  of  tbe  Leslfilature  miiy  be  condemned  as 
uncnnMltiitloniil  it  by  lair  Implication  or  any  Jiist 
Gouati'ucUun  o(  lis  lanBUUire  It  cun  be  upheld.   Id. 

When  impoted. 
Tlie  tax  Is  Imposed  on  the  disposition  of  reel  cs- 
B  I..  R.  A. 


tate  past  or  future  by  deed,  will,  or  th 

soent,  wbereby  any  penon  beoomes  be , 

titled  In  poescedon  or  In  expectancy  to  real  eMate 
or  the  Income  tlietm>f,  upon  the  death  of  a — '" 
peison.    2  Brtffbt  IMS.  M,  StB. 

It  cannot  be  defeated  by  ledtlns  a  nomlni 
sldetation  whioh  would  be  deemed  vaiiuhiA 

techntoalsenaeof thattenn.for  theoc  ._.   ._ _ 

must  not  only  be  valuable  but  adequate.  U.  B.  v. 
Hart,  1  Fed.  Rep.  aft  Lynn  v.  Lynn,  !>  Pa.  Mh 
Seeler  v.  Baker.  1  Uelsk.  63B. 

.._. —  ._  ■—poaed  until  tlie  boncflofnrlts  under 
—  .k„  i_. . !„..  poesesskin 


the  will  or  under  tti 


u'LaSffllL.' 


of  U 


CJap 


I.  -aa;  V.  H.  V.  Baznrd.  B  Fed.  Itcp. 


i  1  be  renulale-l  in 

■  tlie  lieneat  n-taick 

I  1. 1£9.   See  Mu« 

1  t.  ed.  11S8):  Wtl. 

I  in  v.  State, »  Hd. 

I 

I  mode  as  an  ad- 

\ , ,     _nder  the  Act  of 

iBU,  as  a  oonv^ance  without  "valuable  sod  ade- 
quate oonB]deniaon,"and  la  taxable  atoneperoent 
on  the  value  ol  tbe  property  oonveved.  U.  S.  v. 
Banks,  IT  Fed.  Bep.  SS:  O.  &  v.  Hart,  t  Fed.  Bep. 


in  tbe  land.    Wllhelml  v.  ^ade,  OB  Mo.  & 
i^eraona  tulilect  lotAe  toz. 
Corpointlona  are  tnoluded  in  the  Aots  lmpoala> 
a  tax  on  inherttancea  undra  tbe  term  "nenooa." 
HUler  V.  Com.  St  Onut  ua 


1  tudng  bequeata.     Bairanser  v. 

By  the  ^wot  Louisiana  every  penon,  not  betor 
domioUed  In  tbst  State,  and  not  beinK  a  dtlaan  <a 
any  Stale  or  Territory,  who  ahall  t>e  enllUed, 
whether  as  heir,  legatee  or  donee,  to  the  wbola  ot 
any  port  of  tbe  auooealon  of  a  peiBoo  deoeased. 
aball  pur  a  tax  to  the  State  ot  10  per  oent  ot  tbt 
value  tit  tbe  same.  Mager  v.  Qrlina,  4B  O.  8.  » 
How.4eO<lZL.ed.USB). 

WfacTH  a  widow  refused  to  take  under  the  wOl, 

..... .. ._,.,.  .,. . —  ._  („jg  ig„  than 

.aublMittntbe 

OommonweiUlli's  Ami. 

received  m  virtue  ot  a  compromise  with 


Se  Ef.TATB  OF  Howe. 


887 


In  the  a 


that  being  the  timewhen,  according  to  the  . . 
tiflCBteof  tbe  Secretary  of  State,  the  bill  be- 
came a  law  (I  Rev.  Stat.  p.  167,  tit.  4.  pt.  1, 
chap.  7,  §  11;  7th  ed.  p.  438);  but  the  words, 
"after  the  pessaee  of  this  Act,"  are  no  more 
significant  than  tbe  word  "hereafter,"  and  the 

rneral  Droviaion  of  tbe  BeviBed  Statutes  (Id. 
13),  "ol  the  enaclment  and  promulgation  of 
statutes,  and  of  the  lime  from  which  tbej  take 
effect,"  declares  that  "Every  law,  nnlesa  a  dif- 
ferent time  Bhall  be  prescribed  therein,  shall 
commence  and  take  effect, throufihou I  the  State, 
on  and  not  before  tbe  twentieth  dar  after  the 
day  of  lis  final  passage,  as  certified  by  the  Sec- 
retary of  State.* 

The  provisions  of  this  section  governed  tbe 
■tatulein  question.  Il  foltnws  tliat  as  the  Act 
itself  could  not  take  effect  within  twenty  days 


after  ils  passage,  or  uniil  tlio  aOth  day  ol  June, 
the  clause  relied  upoa  by  the  appellant  was 
necessarily  inoperative  until  that  time.  It  com- 
menced, therefore,  on  ihe  twentieth  day  sf  ler 
its  paaaage:  and,  as  the  property  in  question 
passed  by  the  will  before  ihnt  day,  no  tax  was 
payable  upon  it. 

The  remaioinff  laqniry  is  as  to  ita  meaning 
as  respects  the  f  500  limitation.  We  think  that 
applies  lo  the  portion  of  property  passing  to 
the  Ic^tee  or  devisee,  and  not  lo  the  whole  es- 
tate left  by  the  testator.  Tbe  tax  is  not  im- 
poeed  upon  the  estate  of  which  sbe  waa  seised 
or  possessed,  but  only  upon  so  much  of  It  as 
passes  to  certain  persons — not  all  persons  or 
aoy  person;  and,  altbougU  tbe  executor  is  re- 

auircd  to  pay  tbe  tax,  be  Is  to  deduct  it  from 
le  particular  lecnc^,  and  cannot  "deliver,  or 
be  compelled  to  debver,  any  specific  legacy  or 
property,  subject  to  tai,  to  any  person,  until 


t  liable  to  tbe  (ax.   Page  t 


amended  br  New  Yorli  Lews  188T,  cbac.  7KS.   Itt 

Carun  Co.  Surroirate,  4S  Run,  10,  IS  K.  Y.  S.  R.  4S. 

In  Penaarlvanlaan  adopted oblld  la  notexcinptod 


tbHt  wbereTW  the  owner  of 
lied,  there  a  tax  ma;  be  Im- 
ilnn,  Blcbougb  the  property 
lOtbcr  Btale.    Et  Short's  Es- 


wlttaln  tbe  Btntr.    Alvonv 
;  Slate  v.  Bt,  Louis  Co.  Ct. 


,x  Impeded  by  ^  nw 


taking,  etc,  la  subiect  to  tho  ooUatcnil  U 
lax.   Tbarb  v.  Com.  SB  Pa.  GOO. 

That  the  lBv«  of  anotber  Btate  exi>inp(liitr  rellg- 
toua  oorporate  bodies  Irom  taxation  created  by  tt" 


EttaUnOOeUUiOuUi 


beliB  or  stiBDcen.  Il  Buhleat  toUi 

so  whether  tbe  eatate  panealn  ai 

dtreetlj  or  cemotelj  apon  tbe  tt- »»,..»_..»,  ...  _- 

Intervenlns  lite  eatate.  or  team  of  jeaxa.   Hellon'i 

App.  S  O^  Hep.  Me,  Ul  Fa.  BBi. 

A  died,  leavlDs  all  bla  estate  br  will  to  an  lltea It- 
Imate  and  ool;  child,  who  waa  TeffttJmatlzed  art^ 
"    '    "'  ""   "1  Act  of  tbe  Lcsisiatiire.  There 
■■         ■  ■  ihra.  Itwaa  held  that 


.. . la  risbt  bad  vcHted  on 

A'B  death,  and  before  his  ohUd'a  rlabla  were  eatal>- 
llabed.   Galbraiai  v.  Com.  U  Pa.  i^ 

Tbe  word  "eatate"  la  avnoormoiu  with  "suocee- 
ilon."    N.  O.  V.  Blewart'sEalato.SSLa.  Ann.  ISO. 

Tbe  lax  la  not  |i«yal)]e  on  anannultv  In  Maryland. 
Otlaena  Nat.  Bank  r.  Sharp,  fi8  Md.  SQ. 

Tb«  tax  l« due  when  teUleinent  Ismadevlth  the 
lentets,  althonefa  tbe  estate  la  not  taUj  settled. 
Afty-Gen.  t.  Plaroe,  •  Jones,  Bq.  Ua. 

'nniereadeed  lothe  giantor'a  stHier  lanut  do. 
Uvered  until  after  the  ^rantor'a  death,  the  real  es- 
tate oonveved  br  it  i«  subject  to  collateral  Inherit- 
ance tax.    Davenport's  App.  (Pa.)  IS  Cent.  Bep.BT. 


Idn.  la  subject  to  the  o 
McDowell  V.  Addama,  Ifi 


Saterai  laheiilanoe  tax. 


Prnptrfif  ml>}ect  lo  Oie  tax. 

In  Great  Britain  It  baa  been  determined  upon 
much  conalderatloo  by  the  bhibest  authority  thM 
an  Act  ImpoBlDK  a  lemicy  dnty  does  not  apply  to 
property  tw  a  person  whose  dOmloU  at  the  time  of 
bla  death  is  not  within  tbe  realm.  Thomson  v. 
Advocate  Geo.  12  Clark  *  F.  I,  B  Jur.  217. 

In  tbe  anuria  of  North  Carolina  and  of  Mlwourt, 
on  tbe  other  band,  it  [a  held  that  all  personal  prop- 
erty wlthtn   the   State  le  liable  to  such  a  duty. 


Powell.  3  Joi 


i,Eq.5 


t.  Louis  Co.  Ci,  « 


18B.    KeEoMon,  UH 


by  a  distributee  in  the  Stale 

e  residing  abrof"  '- "■"- 

statute  &xlne 


ultMn  Ou  State. 
a  given  by  wtu  by  a  wife  to 
lion  lax  ladue.  notwlthstand- 
bougbt  and  paid  for  by  the 
to  the  wife  under  an  under- 
a  to  devlae  the  aamxat  her 
Baneom  v.  U.  B.  S  Beporter. 

irtranifer  of  i>roperty 


.J  clothe  tbo  B 

ritcht  or  the  Stale  to  tbe  ool- 
IX  or  duty  Is  not  defeated 
m.  lUe  Pa-SIl;  Bel  hart's  App. 
■a.  SSa;  DubolB  App.  IS  Pa. 


Pennsylvania.   Com.  v.  Will- 


"n'ni; 


of  years  to  pay 


heliaat  law,  and  n< 
jhusetts  St  ■   ■ 
r;  Bohler  v 


Unaed  Statu  Bevtnve  LtUH, 
[>ctober,  1S7D,  tbe  legacy  and 
'pcaled,  savlnK,  by  a  proviso, 
vyiDgr  and  coUeotlnr  laxes 
liable  to  beniofiwd.  the  rlubt 
accrued,  or  wbiob  thereafter 
re  the  right  bad  become  abso- 
.  H  MSluae;  Haaon  v.  Clupp, 
S.  SBSlU  L.  ed.  SIS);  U.  &  v. 
Co.  B  Ben.  418:  Wrlsht  v. 
1  (2S  I.  ed.  1048);  Blake  v.  Hc- 
JasoD  r.  eargenl,  IM  U.  6.  es« 

,_„........,„  .. -nv.  tl.  S.  15  lllftlchf.  18;  Jaj 

V.  Slack,  10  Int.  Rev.  Rix.  I3t. 


Nrw  York  Court  of  Appbau. 


Jah.. 


heibaniuveconectedttaotastbereoi)."  Sec. 8. 

There  &re  many  otber  provisioiu  of  the  Act 
requlrini;  the  same  constructioa,  all  lending  to 
shon  tbst  in  the  matler  of  taintlon  It  Is  simply 
lhe"estate"orBbareof  the  be neflciiuT acquired 
through  the  will  or  the  Statute  of  Distrlbu- 
tiona  nhicb  is  lo  be  valued,  and  tbe  duty  eati- 
matcd  according  to  itt  value. 

The  ordier  apftaieA  from  Aovld  te  tfffimted, 

VitkBMtt. 

AUcoDour, 


WiUlam  S.  JOHNSTON   et  A,   BetpU.. 

e. 
Hamilton  WAI/LIS  et  at.,  Em.,  eta.,  Appt*. 


L  Tha  («n«r»I  role.  tli»t  ez«ontar«  and 

■dmlQlatratan  oaui  be  iDed  only  In  the  State 
wberatbey  are  appointed,  to  oonflnad,  at  least  In 
the  Btato  of  New  York,  to  olalmi  and  UablllUe« 
reaUns  whollj  upon  their  RfireieDtatlve  char-. 


1  Forolf^  exeeatraa  who,  by  virtue  of  tbeir 
appoinUoent,  hare  become  ownera  of  a  Judg- 
ment. Bad  have  made  a  ooatraot  to  aaalgii  It,  mar 
tie  flued  on  aaoh  contract  outalde  of  the  State  of 
Uielr  appolntmenb 

(January  U,  188B.) 

APPEAL  by  defendants,  from  a  Judgmeat 
of  tbe  General  Term  of  the  Supreme 
Court,  Second  Department,  afflrmine  a  Jadg- 
ncnt  of  tbe  Dutchess  Special  Term  m  favorm 

SilalntlSs  In  an  action  to  compel  specific  per- 
ormance  of  a  contract     JfflrmaL 
Tlie  facta  are  sufficiently  stated  In  the  opln- 


nfor 

Finch.  J",,  delivered  the  oplnioii  of  tbe  court; 

This  is  an  action  In  equity  la  comoel  tbe 
■peciflc  performance  by  tbe  vendors  of  a  con- 
tract to  aell  and  assign  a  Judgment  recovered 
by  Jobn  HcAnemej  and  others  In  the  Supreme 
0}urt  of  this  Siaie '  aKainst  a  corporation 
known  as  the  Hudson  River  Iron  Company. 
Theiudgment  was  assigned  to  one  Alexander 
B.  Wallts,  who  was  a  i«aident  of  New  Jersey, 
and  who  died  leavlnga  last  will  and  testament, 
which  has  been  duly  proved  in  that  State,  and 
by  which  tbe  defendants  were  appoint^  ex- 


ecutors. Tbey  have  qiiiiliHed  and  fint«red 
upon  tbe  performance  of  their  trust.  Tbey 
tbereafier  made  a  written  contract  with  ooe 
Jacob  Russell,  all  whose  rights  have  passed  to 
tbe  present  plaintiffs  lo  sell  and  asdgD  to  htm 
such  Judgment  for  a  price  to  be  ttad  as  fol- 

The  Judgment  was  a  lien  or  snpposed  to  tae  a 
Ilea  upon  certain  lands  under  the  waters  of  the 
Hudson  River  near  Poughkeepaie  In  tl  ~ 


of  the  upland  and  that  value  multiplied  by  the 
number  of  acres  subject  to  the  lien  was  to  be 
the  purchase  price  of  tbe  Judgment.  That 
value  was  ascertained,  the  price  tendwed  snd 
a  deed  duly  demanded,  which  was  refin«],  and 
thereupon  this  action  was  bron^t.  Tbe  plaint- 
iffs had  Judgment  which  the  ([eneral  temt 
affirmed,  and  the  defendants  appealed  to  tliia 

Tbey  rely  mainly  upon  tbe  proposltiou  that 
as  foreign  executors  they  could  not  sue  or  be 
sued  in  this  State,  and  acquire  all  their  rtiibts 
from  and  owe  their  responsibilities  lo  another 
Jurisdiction.  That  Is  the  general  rule;  but  in 
thla  Slat«  at  least  la  conflned  lo  claims  and  lia- 
bililJea  resting  wholly  upon  their  reprcscnia- 
llve  character. 

In  Laartnee  v.  Laxartjice,  3  Barb.  Ch.  74,  the 
rule  was  declared  lo  be  applicable  only  to  suits 
brought  upon  debts  due  to  the  testator  in  hia 
lifetime  or  based  upon  some  transaction  with 
him.  and  does  not  prevent  a  foreign  executor 
from  suing  in  our  courts  upon  a  contract  made 
with  him  as  such  executor.  Of  course  where 
he  can  sue  upon  such  a  contract,  he  may  be 
sued  upon  iL  Tbe  remedy  must  run  to  each 
party  or  neither. 

In  the  present  case  the  actioo  il  DOt  founded 
upon  any  transaclion  with  tbe  deceased  but 
upon  a  contract  which  tbe  defendanla  them- 
selves made.  By  force  of  the  wU)  and  their 
appointment  tbey  became  owners  of  the  Judg- 
ment. Thdr  tiue,  although  acquired  under 
the  foreign  law,  waa  good. 

Id  Petemn  v.  Chemical  Bank,  88  N.  T.  21. 
the  foreign  executor  sold  an  obligation  of  tbe 
estate  and  his  assignee  sued  upon  it  The  ac- 
tion was  Buslaiifed  on  the  grounds  that  the  title 
of  tbe  foreign  executor  was  good  and  be  could 
iranaferit;  and  while  be  could  not  have  sned 
upon  it  his  aaaignee  was  not  preveDted. 

In  tbts  case,  therefore,  tbe  defendants  were 
owners  of  tbe  Judgment  and  could  lawfully 


Nora.— FV)r«l(rn  ftceoutor,'  ineapadtv  to  tiM. 

Althomth  a  foTolfm  exeouter  ouiaot  sue  or  be 
sued  in  an  action  here  by  virtoe  oi  his  appointment 
abroad  iMetcalt  v.  Oark,  a  Barb.  4ft  Smith  v. 
Webb,  lBaib.a(l);rethe  may  sue  In  one  State  In 
Us  iDiilvtdual  eapaullT  on  a  Jndinnent  reoorered 
br  bim  Id  another  atate  as  administrator.  Brtxht 
T.  Currle,  6  Saodf.  137;  NlObolS  v.  itmith,  T  Bun. «!. 

A  forelfp  executor  or  administrator  cannot  sue 
or  be  sued  tn  bis  representative  obaraoler  In  the 
eourU  of  this  State:  but  where  clalmB  by  a  rlebUul 
awlgTUDent  bave  become  transferred  to  another, 
or  to  the  admlnletnuir  In  his  private  oapacl^. 
where  the  obllKor  resides,  the  rule  that  a  foreign 
executor  or  admlniBtrBtor  cannot  obtain  recosnU 
tlon  In  our  pourts  uoea  not  apply.   Lucoa  v.  Byrne, 

So  a  party  derivlnit  title  to  a  chose  In  action  by 
transfer  from  suoh  an  executor  or  admlniiitrator. 
oto  pnweciite  the  debljir  residing  here  In  our 
cnnr^  Mlddlebrook  v.  Mercliants  tlHnk,  tl  How. 
Pr.  ITfc  Feterwn  v.  Chemluil  BHnli.  IK  N.  Y.  tl. 
3  L.  S.  A. 


1880. 


DiBFFANBACa  Y.  IlOCQ. 


contract  for  Its  sale.  Haying  done  so  tbey 
were  liable  opon  that  contract  which  could  be 
«nforoed  against  them  because  fhej  made  it, 
and  it  did  not  derive  its  existence  from  any 
act  or  dealing  of  their  testator.  We  agree, 
therefore,  with  the  courts  below  that  tlS  ac- 
tion could  be  maintained. 

Objection  is  made  that  the  arbitrators  valued 
the  land  under  water  and  not  the  upland.  The 
arbitrators  certify  that  they  valued  the  land 
per  acre  lying  between  the  railroad  and  the 
river.  That  was  upland  and  not  land  under 
water.  While  they  describe  it  as  eleven  and 
eight  tenths  acres,  that  may  be  rejected  as  an 
immaterial  element  of  the  description,  and 
does  not  establish  that  their  valuation  extended 
to  anything  but  the  upland.  Taking  their 
whole  report  together  its  fair  meanine:  is  that 
they  valued  one  acre  of  upland  at  $25,  and  so 
the  value  of  the  eleven  and  eight  tenths  was 
$21)5. 

The  Judgment  Aould  be  affirmed,  with  coate. 

All  concur. 


Philip  DIEFFENBACH,  Beept., 
Jacob  ROCH,  Appt. 

1.  An  action  upon  a  Judgment  rendered  In  a 
Justloe^s  court  Is  barred  in  six  years  from  Its  ren- 
dition, although  the  judgment  has  been  docketed 
in  the  county  clerk*8  office  under  Uie  provisions 
of  the  Ck>de  of  Oivil  Procedure,  1 8017. 

S.  An  action  to  compel  defendant  to  al- 
low plaintiff's  Jndjg^ent  to  be  set  olT 

against  one  held  by  defendant  Is  an  action  upon 
a  Judfrment,  within  the  provisions  of  the  Code  of 
Civil  Procedure,  1 882,  that  an  action  upon  a  judg- 


ment rendered  in  a  oonrt  not  of  record  shall  bo 
commenced  within  six  yean. 

(March  6,  ]880.) 

APPEAL  by  defendant,  from  a  Judgment  of 
the  (General  Term  of  the  Supreme  Ck>urt, 
Second  Department,  affirming  a  Judgment  of 
the  Kings  Special  Term  in  fa^or  of  plaintiff  in 
an  action  brought  to  compel  defendant  to  allow 
the  set-off  of  a  certain  judgment.     Revereed. 
The  facts  fullv  ap|)ear  in  the  opinion. 
Mr,  Edward  P.  Wilder  for  appellant. 
Mr.  Ira  Iieo  Bamberger  for  respondent. 

Earl, «/!,  delivered  the  opinion  of  the  court: 

Early  in  February,  1886,  the  plaintiff  held 
against  the  defendant  a  judgment  for  $221.79, 
recovered  in  a  lustice's  court  on  the27tb  day  of 
May,  1876;  and  later  in  the  same  month  the  de- 
fcDdant  recovered  a  Judgment  against  the 
plaintiff  in  the  supreme  court  for  $013.09. 

A  transcript  of  plaintiff's  Judgment  was  filed 
in  the  office  of  the  clerk  of  the  Countv  of  Kings 
on  the  second  day  of  June,  1876,  and  the  Judg- 
ment was  docketed  in  that  office  on  that  day. 
The  plaintiff  commenced  this  action  on  the  28th 
d&j  of  February,  18b5,  to  procure  an  adjudi- 
cation that  his  Judgment  be  set  off  against  that 
of  the  defendant,  and  that  the  defendant  be  re- 
quired to  receive  from  him  the  balance  of  his 
Judgment,  and  to  satisfy  and  discharge  the 
same. 

The  defendant  alleged  in  his  answer,  among 
other  things,  that  the  plaintiff's  judgment  was 
barred  by  the  six  years'  Statute  of  Limitations; 
and  the  sole  question  we  deem  it  important 
now  to  consider  is  whether  the  plaintiffs  judg- 
ment, notwithstanding  the  filing  of  the  tran- 
sciipt  and  the  docketing  in  the  office  of  the 
county  clerk,  was  barred  in  six  years  from  the 


Ci 


JXoiE,— Code  of  OivU  Procedure  eontftrued;  1 882. 
suMivfefon  !• 

Where  the  action  to  founded  on  an  Implied  con- 
tract, obligation  or  Habfllty,  and  not  on  ue  ground 
of  fraud,  and  no  facte  were  stated  from  which 
fraud  on  the  part  of  the  defendant  mlsrht  be  im- 
plied, the  limitation  of  six  years  provided  for  b; 
section  88V8ubd.  L  applies.  Price  v.  Mulford, 
Cent.  Rep.  868, 107  N.  Y.  800;  Gair  v.  Thompson,  87 
N.  Y.  100, 9  Daly,  881 ;  KlUnge  v.  HuU,  2  DemTsM. 

An  action  upon  the  express  or  implied  promise 
of  a  grantee  to  barred  in  six  years,  althongh  the 
transfer  was  made  by  a  sealed  instrument,  if  It  con- 
tained no  obligation  to  pay.  Coleman  v.  Second 
Ave.  B.  Co.  88N.  Y.  801, 6  Trans.  App.  146, 48  Barb. 
871. 

A  debt  from  an  administrator,  for  which  a  judg- 
ment has  been  recovered,  to  a  simple  contract  dem. 
Ball  V.  MiUer,  17  flow.  Pr.  800. 

Any  habilitv  Which  could  be  enforced  in  an  ac- 
tion at  law  to  barred  in  six  years  under  thto  section. 
Pierson  v.  McCurdy,  83  Hun,  684, 

Where  the  only  causes  of  action  were  causes  of 
action  at  law  for  destruction  of  the  equitable  lien 
by  sale  of  the  bonds,  they  were  barred  by  thto  sec- 
tion, in  six  years.    Hovey  v.  Elliot,  21  Jones  ft  8. 

o»7. 

Where  bflto  are  rendered  for  goods  sold  from  time 
to  time,  and  payments  are  made  and  applied  spe- 
cifically. It  to  not  u  running  account,  and  saJes  not 
made  within  six  years  are  hatred.  Albro  v.  Flgue- 
ra,  60  N.  Y.  880. 

A  pnrobasing  broker  of  undisoloaed  principal 
must  bring  hto  suit  within  six  yeors  after  vendor^s 
claim  accrues.    Knapp  v.  Blmon,  14  Jones  &  8.  S25. 

The  statute  bars  a  recovery  for  the  use  of  goods 
for  any  period  antecedent  to  six  years  before  ac- 
tion (Ilider  v.  Union  India  Rubber  Co.  28  N.  Y.  879 ; 
5  Boew.  86; ;  so  of  a  claim  for  the  amount  of  a  check 
on  the  bank.  Brush  v.  Barrett,  82  N.Y.  400, 16  Uun, 
400. 

An  action  on  a  note  payable  on  demandto  barred 


if  not  brought  within  six  years  after  its  date 
(Wheeler  v.  wamer.  47  N.  Y.  filO) ;  but  demand  to 
neoeeaaiy  to  charge  the  indorser.  Merritt  v.  Todd, 
23  N.  Y..  28. 

It  to  a  bar  though  the  payee,  after  six  years  from 
the  time  the  note  became  payable,  paid  tt  to  hto  in* 
dorsoe,  and  became  repoasooood  of  It  Woodruif  v* 
Moore,  8  Barb.  ITU 

BQuUdtie  eaiises  of  action. 

The  provision  of  subdivision  6  Includes  all  cases 
formerly  cognisable  by  a  court  of  chanoerv,  and  in 
which  a  court  of  law  oould  not  give  relief  although, 
as  part  of  the  relief  sought,  a  money  Judgment  to 
also  demanded.   Carr  v.  Thompson,  87  N.  T.  ItiO. 

An  action  by  the  receiver  of  an  insolvent  corpo- 
ration against  those  who  were  its  trustees  or  direct- 
ors de  faeUin  to  compel  them  to  account  for  alleged 
fraudulent  mismanagement  and  diversion  of  funds, 
and  make  good  the  damage  occasioned  thereby,  to 
an  equitable  action,  arid  not  an  action  of  a  legal 
nature.  Hence  the  ten  years*  limitation  (Code  Civ. 
Proo.  •  888),  and  not  the  six  years*  limitation  (Code 
Civ.  Proc.  0  882),  applies.  PierBon  v.  Morgan,  20 
Abb.  N.  C.  428. 

An  action  for  the  rccoreircf  license  fees  and  for 
an  accounting  of  royalties  for  the  use  of  a  patented 
invention  to  within  thto  section.  Keller  v.  west.  II. 
ft  C.  Mfg.  Co.  80  Hun.  866. 

Other  equitable  actions  must  be  brought  within 
six  years,  as :  an  action  to  cancel  municipal  bonds 
(Venice  v.  Breed,  1  Thomp.  &  C.  180, 65  Barb.  807) ; 
an  action  to  enforce  the  equitable  lien  for  the  pur- 
chase money  of  land  (Borst  v.  Corey,  15  N.  Y.  605); 
a  creditors*  Dill,  after  return  of  execution  unsatis- 
fied (Byre  v.  Beebe,  28  How.  Pr.  883 ;  Gates  v.  An- 
drews, 87  N.  Y.  657, 5  Trans.  Anp.  176) ;  or  an  action 
to  set  aside  a  conveyance  made  in  fraud  of  judg- 
ment creditors.  Tait  v.  Wright,  2  Thomp.  &  C.  6l4, 
5eN.Y.666. 

The  provision  in  subdivtolon  5  of  1 883  does  not  ap- 
ply to  an  action  to  remove  a  cloud  upon  the  title  tc 


\. 


New  York  Coubt  or  Apfbau. 


nnditioD  tbereof  in  the  justice's  court,  Tbe 
MiDtentlon  of  the  plaiaiiff  is  that  It  became  a 
judgment  of  the  county  court  to  all  Inlents 
and  purpoeea,  and  that,  therefoTe,  the  limUa- 
tk>D  claimed  by  the  defendant  waa  not  appli- 
cable. 

It  waa  provided  in  tbe  Revised  Statutes  tbat 
a  IraDscnpt  of  a  justice's  JudgmcDt  for  above 
$25,  excluBive  of  coels,  could  he  filed  and  the 
judgment  docketed  in  the  clerk's  cQIce  of  the 
county,  and  that  thejudgmecC.  from  and  af^er 
the  fluiig  and  docketing  by  tbe  clerk,  "sliall 
be  a  lien  on  Uie  real  estate  of  the  defendant 
within  tbe  county  in  the  same  manner  and  with 
like  effect  aa  if  aach  judgment  had  been  ren- 
dered in  the  ooun  of  common  pleas;  and  may, 
in  tbe  same  manner,  be  discharged  and  can- 
celed."    2  Rev,  Slat.  S47,  SS  137,  13a  _ 

Aud  ft  was  also  provided  that  all  actions  on 
judgments  rendered  in  any  court,  not  belns  a 
court  of  record,  should  be  commenced  within 
all  years  next  after  the  cause  of  action  accrued. 
3  Rev.  Biat.  395,  §  18. 


By  secliw  68  of  the  old  Code  of  Procednre, 
it  waa  provided  that  where  a  judgment  was 
recovered  in'a  justice's  court  for  any  amount, 
a  tranacript  thereof  could  be  filed  anil  tbe  same 
could  be  docketed  in  the  county  clerk's  office: 
and  that  from  that  time  "Tbe  judgment  shall 
be  a  judgment  of  the  county  court,"  but  that 
DO  Bucb  judgment  "for  a  aum  less  than  $25, 
exclusive  of  costs,  shall  be  a  lien  on  or  en- 
forced a^inst  real  property." 

In  section  90  it  was  provided  than  an  action 
upon  a  judgment  or  decree  of  any  court  of  tbe 
Dniled  Stales,  or  any  State  or  "rerritory  with  ■ 
in  tbe  United  Stales,  should  be  commenced 
wiUiin  twenty  years.  Thus  it  is  seen  that 
some  change  wes  made  by  tbe  Code  in  the  pro 
visions  of  tbe  prior  law.  It  was  no  longer 
requisite  that  the  justice's  judgment  should  be 
for  ^i5.  before  a  transcript  could  be  filed  and 
the  judgment  docketed;  the  six  years'  limita- 
tion was  abrogated,  and  the  twenn-  years'  lim- 
itation waa  made  applicable  to  all  judgmenU 
whether  of  courts  of  record  or  not. 


land.   This  right  Is  nav 


tMrred  b;  tlie  Statute  of 


nitadons  w>  loDg  as  the  oloud  oonttniiea  to  ei 
loener  v.  Llnauer,  B  Cent.  Bep.  M3.  IDI N.  T. 
log  Hioer  V,  Beekman.  M  N.  f.  3BT,  318. 


reraedr,  mar  avail  himaelf  of  the  statute.  Kauet 
Bloodiood,  T  Jobna.  Cb.  (0;  Bazur  v.  Moaee.  1 
Maine. m:  Baker  v.  AUu  Bank, 9  Met  1«Z :  Pee 
body  V.  FUot,  0  Allen,  GS;  Famam  v.  Brooks. 
Ptok.  SU ;  Btringer'B  Ctee,  k  R.  4  Cb.  App.  ITS :  R 
Alezandra  Palaoe  Oo.  L.  B.  SI  Ch.  DIv.  !&:  Cbm,. 
V.  areea,  MU.  B.fiOS(ZBL.ad.TB8);K  Pom.  Sq.  Jur. 

as. 

.^ctfmu  upon  Uotilllttei  creMed  bv  itiitulf. 

A  stoakboMer's  IlabUltr  Is  a  llabtUty  for  debts 
ereated  tijsistute.andlnoaseol  bis  death  an  addi- 
tional period  of  a  jear  b  allowed.  Chase  v.  Lord, 
UHun,8«l. 

Tbe  ttMute  runs  from  Uie  time  Us  UabUltr  H  tD' 
ourred.    Knox  v.  Baldwin,  H)  N.  T.  OS). 

The  right  of  aoUon  under  a  manufacturing  ooDt> 
pany'S  Set,  against  a  atookbolder  lor  a  debt  of  the 
companv,  does  not  acorue  till  aotlnn  brougrbt 
— 'net  the  oompanj.  Judgment  Issued  thereon  and 
«jiw:iitlon  returned  uDBBOded.  Mr^'- -  "  "  '" 
Daly,  — 


egalDBt' , — ,„ — _ 

.. . >.____:»_._.     Merrittv.Reia,  10 

A  cWm  against  stockbolders  for  nonpayment  of 
stock  must  t>e  t>rougbt  within  eli  years  aftar  tbe 
two  jeara  sJlowod  to  pay  np  the  stock.  PhlU'™  " 
Theranson,  11  Hun,  141. 

The  time  within  whlob  a  mandamns  must  1 
•orted  to  is  the  Bame  as  that  within  wbioh  an  ■ 
must  t>e  bmuKbt  to  obtain  a  remedy  for  the 
inlunr  .Code  Qv.  Proo.  I  U4) :  and  therefore,  a 
mandamus  to  oompel  payment  of  a  liability  orented 
by  statute— &  0..  the  sabry  of  a  muDk:lp«l  police 
otBoei^must  be  limited  to  sumi  wblob  became  due 
within  six  yean  prior  (o  the  application.  People 
V.  Freneh,  ta  Abb.  N.  C  412,  U  Abb.  N.  C.  IM,  SI 
HuD,aiS; 

.^cHon  of  Oamaget  for  tnjnm  to  property. 

damages  for  sn  injury  to 


property 


□ontroUed  b 
"    0.610. 


act  where- 


by lie  estate  ofanother  is  li 

persunul  injury  or  the  breach  of  a  oontraci"  <eS3i3); 
and  an  action  tor  damages  therefor  is  within  the 
six  years'  limitation  of  this  lectiiiD  Sm,  subd.  & 
Uiller  V,  Wood,  41  Hun.  flOl. 

An  action  to  recover  ilama^ree  for  the  Icias  of 
Servloee  of  a  wife  and  for  moneys  expended  for 
neceaaarr  medloa]  aid  and  atten'lnnoe  upon  her  Is 
within  this  section  {Qroth  v.  Wii.'-hburo,  31  Kiin, 
Got,  toliiiwed  in  Maion  v.  Etelaware.  L.  Ji  w.  K.  Co. 
4SfInn,lT3i:  while  an  action  brought  tor  the  loss 
Dt  oimtort  orsudety  miiBl  be  brought  within  thr  e 

?'iirs  (Cregln  v.  Brooklyn  Cn«e.Town  R.  Co.  B3  X. 
.  ESn,  also  rollowt-di :  to  an  action  tor  inrHona!  In- 
juries la  baneu  In  three  yenrs.    DLkiasun  v.  Nbw 
Tom.  28  Hun,  XU.  Si  How.  Pr.  2K. 
Where  the  source  of  the  Injury  complaUiod  of  It 


Degllgaioe,  the  action  Is  barred  If  not  commenced 
within  three  years  (Code  Oiv.  Proc  ■  B8B,  nibd.  K : 

and  It  la  immaterial  whether  the  aotlan  Is  In  form 
sc  totMrocta  or  ex  dflWn.  A  different  period  Ijelng 
eipresBly  prescribed,  snob  action  does  not  come 
wllhln  the  prOTlBlonB  of  seotton  &&.  Webtwr  T. 
Berklmei'  ft  M.  Street  B.  Co.  12  Cent.  Sea.  20. 1(S 
N.  Y.  B16. 

The  third  subdivision  of  section  8SS  appllea  to  all 
oases  where  the  i>ersonal  Injury  reaiillB  from  aoli 
other  than  these  oonrtilutlng  negligence  In  the  de- 
f .  Cent.  &  H.  B.  B.  Ca. 


n  inlstmtor  appoln  ted 


ind  of  fraud  It  oouid  only  be  barred  by  the 
laiiee  of  six  years  after  disoovcy  ut  the  fraud. 
Decker  v.  Dcekor,  11  Cent.  Kep.  603. 108  N.  r.  I3S: 
Piper  T,  Board,  0  Cent  Bep.  itS,im  N.Y.TX-,  More- 
house V.  Morebouse.  17  AbU  N.  a  420. 


snlo  of  Land  is  barred  In  six  yeai 
chiu<e.  and  an  autluo  brought  mo 
atti^r  discovery  of  the  fraud  Is  toe 
V.  Hill,  fi7  N.  T.  851.  61  Barb.  1%. 


im  tbe  pur. 
Horuirop 


drewB,  87  N.  Y.  857,  l 


piBhitifr  ti 


Time  rwu  fmm  diteonery  of  iJie  fraud. 
Knowledge  of  fraud  must  be  brought  to  plalntlff 
«rnrt\  ihfl  BtnUitr\  begjuB  to  run.    Galea  v.  An- 
,  5  Trans.  App.  ITS ;  Hayne  v. 
:  Sandf  4S3;  Taff  v.  Wright,  47Bow,  1: 
nt  M  N.  Y.  680. 

er  sectlnii:  up  the  statute  casta  upon 
e  tmrdeo  of  proof  that  the  fraud  was 
nuv  uiBcuvered  untii  within  six  years  from  com- 
mencement of  tbe  suit.  Baldwin  v.  Martin,  li  Abb. 
N.  a.  9i  Venice  v.  Breed.  SS  Barb.  G07. 1  Thomp.  &  C. 
130. 

jldton  upon  Judffment  or  decrte. 
Under  aectdnn  SS£  an  action  must  be  commenced 
wllbin  six  yean  upon  a  Judgmen' 

of  reconi.    Camp  v.  fialhinan,  12  Buti,  is.  " 


1889. 


BlEFFENBACH  Y.  ROCH. 


bUl 


Section  8017  of  the  Code  of  Civil  Procedure  | 

STOvides  that  a  transcript  of  any  judgment  ren- 
ered  in  a  Justice's  court  for  any  amount  may 
be  filed  in  the  county  clerk's  office,  and  ibat 
''Thenceforth  the  judgment  is  deemed  a  judg- 
ment of  the  county  court  of  that  county,  and 
must  be  enforced  accordingly;  except  that  an 
execution  can  be  issued  thereupon  only  by  the 
county  clerk,  as  prescribed  in  section  8048  of 
this  Act,  and  that  the  judgment  is  not  a  lien 
upon  and  cannot  be  enforced  against  real  prop- 
erty unless  it  is  for  $36,  or  more,  exclnsiye  of 
costs." 

And  by  section  882  of  the  Code  of  Civil  Pro 
cedure  it  is  provided,  as  it  was  in  the  Revised 
Statutes,  that  an  action  upon  a  judgment  or 
decree  rendered  in  a  court  not  of  record  shall 
be  commenced  within  six  years  and  that  the 
cause  of  action  in  such  a  case  is  deemed  to  have 
accrued  "when  final  judgment  was  rendered." 


To  sustain  the  contention  of  the  plaintiff  it 
muf<t  be  held  that  his  judgment  was  rendered, 
within  the  meaning  of  the  statute,  in  the 
county  court,  when  it  was  docketed  there. 
Such  a  meaning  of  the  word  r^7i//d7vd  is  certain- 
ly not  according  to  the  common  understanding. 
Ordinarily,  no  one  would  understand  that  a 
judjerment  which  had  been  recovered  in  a  jus- 
tice's court,  and  subsequently  docketed  in  the 
county  court,  was  in  any  sense  rendered  in  the 
county  court;  and  there  is  no  countenance  for 
such  a  meaning  to  be  found  in  any  statute. 

The  word  rendered,  as  applied  to  judgments, 
is  many  times  used  in  the  Code  and  other  stat- 
utes, and  alwajs  in  the  sense  of  jtidgments 
given  by  judicial  action.  Judgments  by  de- 
fault are  no  exception,  as  they  are  supposed  to 
be  rendered  in  the  presence  of  the  court,  and 
by  its  authority  and  direction. 

Section  8017  has  this  language:    "A  justice 


aK>n  a  Juatioe*8  judgment  before  the  transcript  is 
ed  with  the  coun^  olerk.   Code  Civ.  Proo.  1 383, 
subd.  7. 

The  riflrht  of  a  judgment  debtor  to  avafl  himself 
of  the  Statute  of  Umltatloiis  may  become  perfect 
before  the  tnmsorlpt  is  filed  with  the  olerlc ;  and 
fluoh  right  is  a  vested  right  which  cannot  be  de- 
feated even  by  subsequent  legislation.  Davidson  v. 
Horn,  47  Hun,  68;  Rvder  v.  Wilson,  41  N.  J.  L.  9 ; 
Oirdner  y.  Stephens,  1  Heislr.  2S0;  Yanoy  v.  Yancy, 
6  Heisk.  868:  Bradford  y.  Shine,  13  Fla.  303;  Rock- 
TOrt  V.  Walden,  54  K.  H.  187 ;  Shriver  v.  Bhriver,  86 
« •  Y.  660. 

Whtn  staiuU  healns  to  run. 

In  computing  the  time  when  an  action  may  be 
brought,  the  first  day  upon  which  it  might  have 
been  Drought  is  excluded.  Cornell  v.  Moulton,  8 
Benio,  12:  McOraw  v.  Walker,  2  Hilt.  404. 

When  the  right  to  sue  on  a  note  did  not  accrue 
tiU  a  certain  date,  and  summons  and  complaint 
were  served  within  six  years  from  the  day  when  the 
right  accrued,  it  prevented  the  bar  of  uie  statute. 
Davison  v.  Budlonar,  40  Hun,  247 ;  Osbom  v.  Mon- 
oure,  8  Wend.  170 :  Edw.  Bills,  2d  ed.  679, 958. 

The  statute  begins  to  run  on  a  note  given  as  part 
of  the  guaranty  fund  of  an  Insurance  company, 
from  tiie  time  of  notice  of  asBeasment.  Hope  Mut. 
L.  Ins.  Co.  V.  Taylor,  2  Robt.  278. 

That  demand  must  bo  made  to  set  the  statute 
running,  see  Sands  v.  Annesley.  66  Barb.  508. 

A  goaranty  note  is  due  and  payable  when  made. 
Bartholomew  v.  Seaman,  25  Hun,  619. 

The  law  will  not  imply  tliat  payment  for  services 
shall  be  postponed  until  the  termination  of  the  em- 
ployment, but  will  regard  the  hiring  as  from  year 
to^eap.    Davis  v.  Gorton,  16  N.  Y.  266. 

The  statute  begins  to  run  on  the  claim  of  an  at- 
torn^ for  costs  from  the  time  his  seryices  are  so 
ended  that  be  could  sue  therefor.  Adams  y.  Fort 
Plain  Bank,  86  N.  Y.  266. 2  Trans.  App.  234 ;  Mygatt 
V.  Wilcox,  46  N.  Y.  806, 1  Lans.  56 ;  RlchardAon  y. 
Brooklyn  City  &  N.  B.  Co.  7  Hun,  68 ;  Bathgate  y. 
HasUn,  69  N.  Y.  688. 

Tranuohpt  at  iustice'^s  judmnent,  filed  wUh  county 

eierk. 

The  transcript  must  be  filed  within  six  years 
(Kineald  v.  Richardson,  9  Abb.  N.  C.  816) ;  and  by 
order  of  court  it  may  be  filed  nunc  pro  tunc 
Both  V.  SchlosB,  6  Barb.  806. 

The  case  of  Belgard  v.  McLaughlin,  44  Hun,  667, 
refers  to  this  section  of  the  Code,  on  the  point  that 
the  transcript  of  a  Judgment  of  a  justice  docketed* 
in  the  county  clerk*s  office,  is  evidence  of  the  juris- 
diction of  the  justice's  court  oyer  the  defendant  in 
the  original  suit.  It  need  not  show  jurindiction  on 
Its  face.  Jackson  v.  Rowland,  6  Wend.  666 ;  Jackson 
V.  Jones,  9  Cow.  182;  Dickinson  y.  Smith,  25  Barb. 
102. 

It  is  prima  facte  evidence  of  the  judgment,  but 
not  conclusive  (Stephens  y.  Santee,  49  N.  Y.  a5) ;  but 
is  conclusive  of  the  facts  stated  therein.  Hard  y. 
Shipman,  6  Barb.  621. 

JSffeet  of  filing  tranaoripU 

Filing  the  transcript  depriyes  the  justice  of  any 
further  control  oyer  the  judgment  (Shoits  y. 
Judges  of  Yates  Co.  2  Cow.  606) ;  but  the  transcript 
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falls  with  the  judgment  legally  set  aside  by  the  Jus- 
tice for  default.  McGloin  v.  Lackey,  7  Alb.  L.  J. 
416. 

After  filing  the  transorfpt  the  county  has  such 
control  over  the  judgment  as  enables  it  to  order  set- 
off between  judgments  (Havden  v.  McDermott,  9 
Abb. Pr.  14:  Lyon y. Manly,  18 How. Pr. 287, 10  Abb. 
Pr.  837, 82  Barb.  61) :  but  ivcannot  yacate  the  judir- 
ment  on  motion.    Martin  v.  N.  Y.  12  Abb.  Pr.  243. 

Although  there  is  no  express  statutory  limitation 
of  time  within  which  such  transcript  may  be  filed 
and  judgment  be  docketed,  the  statute  providoK 
that  when  that  is  done.  It  becomes  a  judmnent  of 
the  county  court  (Id.  1 8017 ;  Davidson  v.  Horn,  47 
Hun,  62) ;  and  with  like  effect  as  if  rendered  by  a 
justice  of  the  peace  of  that  county,  except  as  to 
leave  to  issue  execution  thereon  in  that  county. 
Vedder  v.  Lansing,  44  Hun,  691;  Code  Civ.  Proc. 
H30e2,8043. 

Where  the  original  action  was  brought  in  the  jus- 
tice's court  anoT  judgment  by  confession  was  en- 
tered therein,  and  the  transcript  was  filed  in  the 
county  cour^  it  is  deemed  a  judgment  of  the 
county  court  -uhere  filed  (Ithaca  Agricultural 
Works  V.  E^ggleston,  9  Cent  Rep.  840, 107  N.  Y.  275) ; 
and  it  becomes  subject  to  aU  the  rules  applicable  to 
the  enforcement  of  Judgments  in  county  courts. 
Bergman  v.  Noble,  19  Abb.  N.  C.  68 ;  Mclntyre  y. 
Allen,  43  Hun,  126.  The  cases  of  Spencer  y.  Walt, 
22  Week.  Dig.  214 :  2  How.  Pr.  N.  S.  117 ;  Baldwin  v. 
Roberts,  80  Hun,  163 :  KIncaid  v.  Etichardison.  9  Ahb. 
N.  C.  816:  as  to  the  extent  to  which  Justice's  judg- 
ments become,  on  their  transcripts  being  filed, 
judgments  of  a  court  of  record  under  section  382, 
subd.  7,  seem  to  be  overruled  m  the  principal  case. 

Lien  created  by  iQing  iranecHpL 

The  filing  of  the  transcript  after  death  of  the 
judgment  rebtor  does  not  create  a  lien  on  real  es- 
tate. Henderson  v.  Brooks,  3  Thomp.  &  C.  445. 
Seej_as  to  filing  transcript  for  less  than  |S25,  Vultc 
y.  Whitehead,  2  Hilt.  696:  Butts  v.  Dickinson,  12 
Abb.  Pr.  60 ;  20  How.  Pr.  280 ;  Anonymous,  32  Barb. 
201. 

The  lien  by  the  transcript  of  the  judgment  con- 
tinues for  twenty  years,  waltermire  v.  Westoyer, 
U  N.  Y.  16.  See  Nicholls  v.  Atwood,  16  How.,Pr.  475 ; 
Young  y.  Bemer,  4  Barb.  442 ;  Oeller  v.  Hoyt,  7  How. 

The  lien  is  not  affected  by  errors  in  the  transcript 
(Sears  y.  Bumham,  17  N.  Y.  446) ;  as  by  errors  in 
misspelling.   Jackson  v.  Browner,  7  Wend.  888. 

Execution  may  he  issued  by  leave  of  court. 

Execution  may  be  issued  thereon  by  leave  of 
court  in  the  same  manner  as  an  execution  issued  on 
a  judgment  of  the  county  court.  Kincaid  y.  Rich- 
ardson,  9  Abb.  N.  C.  816 ;  Mclntyre  v.  Allen,  48  Hun, 
126. 

The  court  should  adhere  to  the  literal  expression 
of  the  statute,  and  every  construction  derived  from 
a  consideration  of  its  reason  and  spirit  should  bo 
discarded.  Dcmarest  v.  Wynkoop,  8  Johns.  Ch.  129 ; 
Bennett  v.  Worthington,  24  Ark.  492 :  Adams  v.  Da- 
vis, 47  Ga.  841 ;  McDonald  v.  Underhill,  10  Rush,  5no ; 
Sacia  v.  DeGraef,  1  Cow.  866:  Bank  of  Alalmraa  v. 
Dalton,  60  U.  S.  9  How.  622  (18  L.  ed.  24S)  ^  Troup  v. 
Smith,  20  Johns.  88 


Nbw  Yobk  Court  or  Atpbalb. 


of  the  peace  wbo  reodeTs  a  jndgoMot  except  In 
BD  actioD  to  recover  a  cbattd,  must  upon  tbe 
spplIoaiioQ  of  the  party  In  wLose  favor  the 
juQfrnieDtnasreDdenid,  and  payment  of  Uie  fee 
tberetor,  deliver  to  bim  a  transcript  of  tbe 
judgmenL  The  county  clerk  of  the  conntyin 
which  tbe  Judgment  waa  rendered  must,  upon 
the  presentation  of  tbe  transcript  and  payment 
of  ihu  fees  therefor.  Indorse  thereupon  the 
dote  of  ita  receipt,  filett  in  hisofflce,  and  docJiet 
tbe  judgment,  as  of  tbe  time  of  tbe  receipt  of 
tbe  irauscript;"  for  In  section  883  prescribing 
the  limitation  forconnnencinK  au  aciiou  upor 
•  Judgment  not  of  a  court  of  record,  the  fan 
guajie  is  that,  except  in  a  decree  hetetofore 
rendered  in  a  emrogate's  court,  "The  cause  of 
action  in  aucb  a  case  is  deemed  to  have  accrued 
when  flual  Judgment  was  tendered." 

In  tlie  lieviiied  Btatutea  providing  for  tbe 
limitation  of  actions  upon  judgments  in  any 
court,  not  a  court  of  record,  tbe  Judgmenla  are 
spoken  of  as  judgmenla  rendered  In  any  court 
not  a  court  ot  record;  and  in  the  same  s'atutes, 
In  reference  to  procurinf"  and  filing  transcripia 
and  docketing  judgments  of  Justices'  courts,  it 
Is  provided  lliat  on  Ihe  demand  of  any  person 
in  whose  favor  the  justice  shall  have  rendered 
a  Judgment,  If  above  |25,  tbe  Justice  shall  de- 
liver a  transcript  of  the  name,  and  such  a  judg- 

nt.  after  it  Is  docketed,  shall  be  a  lien  upon 


By  chapter  470  of  ibo  Laws  of  iHt,  section 
89,  It  was  provided  that  transcripts  of  Judgmenla 
"rendered  in  tbis  8tat«  or  any  court  of  tlie 
United  Stales,  duly  certified  by  the  clerk  of 
such  court,  may  be  filed  and  docketed  in  tbe 
same  msnner  as  Jadgments  rendered  in  ibe 
supreme  court  of  tbis  State."  There  the  word 
rendered  has  plaio  teference  to  tbe  original 
Judgment,  and  cleaiiy  uuder  that  statute  the 
docketing  of  such  a  Judgment  in  tbe  county 
clerk's  omce  was  not  tbe  readltlou  of  tbe  Judg- 
ment in  tbe  supreme  court  The  word  ren- 
<fmwf  liaa  the  same  meaning  In  section  1918  of 
the  preeeat  Code,  where  proviston  is  made  In 
reference  to  acliona  upon  judgments  rendered 
in  courts  of  record. 

After  a  Jiutfce'a  Judgment  bae  been  docketed 
In  tbe  county  clerics  office.  It  becomes  a  mere 
Btatutorr  Judgment  of  Ibe  county  court.  It  is 
not  in  fact  a  jud^ent  of  that  court.  There 
has  been  no  Judicial  action  there  and  do  Judg- 
ment has  been  Id  fact  entered  or  tendered.  It 
is  simply  to  be  deemed  a  judgment  of  that  court. 
Such  ajudgmeot  has  not  bmn  twice  rendered, 
once  'In  tbe  Justice's  court  and  once  In  tbe 
county  court;  and  as  it  may  be  docketed  in  aU 
tbe  counties  of  tbe  State  it  certainly  cannot  be 
deemed  to  have  been  readeted  In  every  co<m^ 
where  it  boa  beet)  docketed. 

Therefore,  plalntifi's  Judgment  la  a  alatnlory* 
Judgment  of  Uie  county  court,  but  It  waa  not 
rendered  there.  It  waa  rendered  in  a  Justice's 
court,  and  therefore  an  action  upon  It  Is  barred 
wiibin  six  years  from  tbe  time  of  its  rendition 
^  the  express  language  of,  section  883  of  tbe 

! '  Bt  this  conslructioD  full  force  Is  given  to  all 
the  language  contained  In  subdivision  7  of  that 
KCtion,  and  tn  eection  8017,  and  what  is  be- 


the  language  contained  In  subdivision  7  of  that 
KCtion,  and  tn  eection  8017,  and  what  is  be- 
lieved to  have  been  Ihe  intention  of  the  law- 
makers if  given  ellect  If  the  six  yeais' 
8L.R.A. 


Itation  does  not  apply  to  audi  a  Jtidgment  aa 
tbis,  then  there  is  no  limitation  to  an  action 
upon  anch  a  judgment,  aa  section  STS  of  the 
Code,  providing  that  Judgments  shall  be  pre- 
sumed to  be  paid  and  aatisBed  after  tbe  expira- 
tion otlwen^yeaia,  appliesonly  to  judgments 
tendered  in  courts  of  record.  And  then,  too, 
subdivision  7  of  section  883  could  be  practi- 
cally uuUiQed  in  all  cases,  as  the  Judgments  of 
justices'  and  other  courts  not  of  record  could, 
even  after  tlie  lapse  of  six  years  from  their  ren- 
djtiou,  be  docketed  In  tbe  county  clerk's  office; 
and  if  they  are  to  be  reganled  as  iudgmenls 
then  rendered  in  acourtof  record,  there  would 
be  no  statutory  bar  to  an  action  upon  them  for 
twenty  ycara  more,  and  thus  the  Juctgmeuta 
rendered  in  courts  not  of  record  would,  as  to 
the  lapse  of  time,  have  a  better  position  in  Ibe 
law  (ban  judgments  rendered  in  actions  com- 
menced in  courts  of  record— a  result  certaioly 
not  within  tbecontemplation  of  the  lawmakers. 

It  cannot  be  doubled  that  this  is  an  action 
upon  plaintifTs  Judgment  It  Is,  in  a  certain 
sense,  an  action  to  enforce  tbe  jud,^ent 
against  tbe  defendant  by  compelling  him  to 
allow  the  same  in  satisfaction  pro  lanto  of  hie 
Judgment  Tbe  judgment  U  the  sole  basis  of 
ibe  action,  and  in  a  real  senae  the  acHou  Is  to 
recover  thereon. 

We  are  therefore  of  opinion  that  the  judg- 
menu  <tf  tlit  Qejieral  and  Bpeeial  TermtOunM 
bermened,  and  a  new  tri<UgTanUd,oo*U  to  abidt 

All  concur. 


Delom  H.  HDNTElt  et    ol.,  Admra.    etc. 


:  mDee  an  bour  Is  m 
dancer  aa  to  prevent  an  j  reooverr  horn  tbe  rsll- 
load  oompeu7  torthe  death  of  tbe  person  attompt- 
lii(  It,  even  thou^  tlie  train  was  evtdentJr  about 
'  ipaastheatatlon where Itwaaadvertlsedtoalop, 
■-  — ■- iwaltluftoFHiWlthoatst^j^aCi 


Hon.— Oittfno  m  and  <tr  a  oar  uMla  «B  hmMon. 


p  npon  a  stock  car 
m.  whMi  oar  taaMDo 


lorapenoD  toffeton  ra-off  aialln —  __„„  >.. 
ordinarr  laaimer,  while  tbe  train  Is  onlr  allKtatly  In 
motton;  bnt  to  attempt  to  Jump  npon  a  V — *-  '~' 
of  a  fcelsht  train  while  In  motion.  whMi  a 
oonveoleuoeetorBettlnBUtMattlBBii-'-  - 
torynwlueooepa-seaawlllezecnptl —  .^^r--^ 
fi —  iKi-Ri*-.  *^"-reo  V.  Sonttieni  Kan.  B,  Oo, 
Vi 

a  lapld^  movliui  train  la  ner- 
U  Brv.ltidKeATerPaN.B.Oortl 

0  kTa 

r  lumpa  from  a  oar  at  tbe  Uma 


, oaused  orooaU1I>uted  to  tbe  lojiuy  la  proper, 

jlttiouab  the  word  **  proilmatelT "  was  innlned. 
CravBDv,  Central  pBO.R.Oo.nCU.WS.  See  M.  T. 
P.  &  N.  R.  Co.  V.  CouItXHim,  1  Ik  B,  A.  W  not*. 
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•Bd  the  oondnotor  oaJled  to  htan  to  jump  on  if  bo 
WM  going'. 

(Vobruary  8, 188ttJ 

APPEAL  by  defenflaDi,  from  a  Judgment  of 
the  General  Term  of  the  Supieme  Court, 
Foarth  Department  afUrming  a  jutigment  of 
the  Otsego  Circuit  in  favor  of  plaintiffs  in  an 
action  to  recover  damages  for  the  death  of  their 
intestate,  ailege«i  to  have  been  caused  by  de 
fendant's  negTi^ence.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

3ir.  £•  M*  Harris*  for  appellant: 

The  attempt  of  plaintiff's  iotestaie  to  get  on 
the  train  whiie  in  motion,  under  the  circum- 
stances proven  in  this  case,  was  an  act  of  neg- 
ligence which  in  fact  contributed  to  the  injure 
he  received;  and  for  ibis  leason  tHe  piainiiffs 
were  not  entitled  to  recover. 

PhmipB  ▼.  Henuelaer  d  8.  R  Ch,  49  N.  T. 
177;  Burrovt  ▼.  l^ie  R  Co.  68  N.  Y.  556;  Gav- 
ett  V.  Sianehester.d  U  R,  Oo.  16  Gray,  501; 
Harreyy,  Eastern  /2.  Cb.  116  Mass.  269;  Luca» 
▼.  A>t0  Bo^in^  d  T.  It.  Co.  6  Gray,  64;  Mo- 
mon  ▼.  Manhattan  B.  Co.  4  Cent.  Rep.  775; 
1(»  N.  Y.  4S7. 

The  boarding  or  alighting  from  a  moving 
train  ia  presumably  and  generally  a  negligent 
act,  per  m. 

The  deceased  knew  that  the  train  was  in  mo- 
tion when  he  attempted  to  board  it,  and  be 
took  the  risk  of  the  attempt. 

Solomon  v.  Manhattan  B.  Co.  A  Cent.  Rep, 
776, 108  N.  Y.  487;  Shannon  ▼.  Boston  A  A. 
R  Co.\  New  Bng.  Rep.  681,  78  Maine,  52. 

If  be  was  in  fact  guilty  of  contributory  neg- 
ligence, although  the  company  was  also  neg- 
ligent, no  recovery  can  be  bad. 

2  Wood.  Railway  Law,  1155;  Povlitoehyr.  N. 
T.  Cent.  dtH.B.B.Oa.Z  Cent  Rep.  886, 102 
N.  Y.  280. 

Where  the  facts  are  controverted,  the  ques- 
tion of  negligence  is  a  question  of  law  for  the 
court. 

Wilde  V.  Eudeen  River  22L  Cb.  24  N.  Y.  480; 
0¥tn  V.  Budeon  Biter  22L  (X».  85  N.  Y.  516; 
QanzaUe  v.  N.  7.  S  U.  B.  Co.  88  N.  Y.  440; 
Dmght  v.  Oermania  L,  Ine.  Co.  4  Cent.  Rep. 
529.  108  N.  Y.  841,  8  N.  Y.  8.  R.  115;  Crqfu 
V.  Boet^,  109  Mass.  519;  Lancaster  v.  Kieein- 
iter,  11  W.  N.  C.  151;  Powdt  v.  N.  Y.  Cent,  d 
H.  R.B.CO.U  Cent  Rep.  906, 109  N.  Y.  618, 
14  N.  Y.  B.  R.  74.  See  Htynolde  v.  N.  T.  Cent. 
dB.B.B.Co.S8^.Y.  248:  CordeU ▼. N.  T. 
Gent.  dH.  B.  B.  Co.  75  N.  Y.  880;  DeifOY.  AT. 
r.  Cent.  B.  Co.  84  N.  Y.  9;  Mtnrison  v.  Erie 
12.  Cb.  56  N.  Y.  808. 

A  passenger  must  not  do  that  which  ia  obvi- 
ously dangerous,  although  he  is  advised  to  do 
it  by  the  company's  agents. 

Cliieaffo.  B.  d  O.  B.  Co.  v.  Hateard,  26  HI. 
»78;  Baltimore  dP.B.  Co.  v.  Jonee,  95  U.  8. 
489  (24  L.  ed  506);  Qinnon  v.  If.  Y.dH.  B. 
Co.  8  Robt  25. 

Whether  the  train  was  going  to  stop  or  not, 
or  whether  the  deceased  could  or  could  not  have 
known  that  it  would  stop  at  the  station  ia  un- 
important; or  whether  there  was  only 'one  brake- 
man  on  the  train  and  he  was  not  able  to  stop  the 
train,  is  also  unimportant  These  conditions 
did  not  relieve  the  deceased  from  the  necessity 
of  taking  ordinary  precautions  for  his  safety. 

Chicago.  B.  L  d  F.  B.  Co.  v.  Houston.  95 


U.  S.  697  (24  L.  ed.  542),  6  N.  Y.  Week.  Dig. 
523;  Pakaiinsky  v.  N.  Y.  Cent.  dH.RB.  to. 
82  N.  Y.  421 

Mr.  James  A.  Xiynes»  for  respondents: 

The  defendant  was  guilty  of  negligence  in 
inviting  the  plaintiffs'  intestate  to  get  on  a 
moving  train. 

1  Rorer,  Railroads,  476-4:9;  8  Rorer,  Rail- 
roads, 1180;  Wenton  v.  A.  Y.  Elevated  R.  Co. 
T4  N.  Y.  695;  RrasseU  v.  N.  Y.  Cent,  d  II.  B. 
B.  Co.  84  N.  Y.  241.  See  also  27  Alb.  h.  J. 
88;  Carpenter  v.  Boston  d  A.  R.  Co.  97  N.  Y. 
494:  Beach,  Contrib.  Neg.  171-176;  Bucher  v. 
N.  7.  Cent,  d  H.  R.  R.  Oo.  9S  N.  Y.  128. 

Under  the  circumstances  and  the  evidence,  the 
Jury  had  aright  to  find  that  plaintiffs'  intestate 
was  not  guilty  of  contributory  negligence. 

See  Filer  v.  N.  Y.  Cent.  B.  Co.  49  N.  Y.  47; 
Melntyre  v.  N.  Y.  Cent.  B  Co.  87  N.  Y.  287; 
Abbey  v.  N.  Y.  Cent,  d  H.  B  B.  Co.20:i.Y. 
Weekly  Dig.  87;  Btieher  v.  N.  Y.  Cent,  d  S. 
R  B.  Co.  9S  N.  Y.  128:  Western  d  A.  R  Co. 
V.  Wilson,  71  Gs.  22;  Fitzgerald  v.  /Amy  I/h 
land  R  Co.  10  N.  Y.  8.  K.  488;  Wharton, 
Keg.  2d  ed.  i^  869;  Earfiey  v.  Eastern  R  Co. 
116  Mass.  2P9;  Solomon  v.  Manhittan  R  Co.^ 
(  ent  Rep.  775,  108  N.  Y.  487;  GluMny  v. 
Sharp,  96  N.  Y.  676. 

It  is  not  contributory  negligence,  as  mattei 
of  law,  to  attempt  to  get  on  a  moving  railroad 
train. 

Beach,  Contrib.  Neg.  155,  156;  Johnmm  v. 
West  Chester  dP.RCo.lQFa^  857. 

Peeklutsit  «/^t  delivered  the  opinion  of  the 
court: 

Accepting  the  facta  aa  testified  to  on  the  part 
of  the  plaintiffs  in  this  action,  it  appears  that 
on  the  25th  day  of  September,  1884,  the  plaipt- 
iffs'  decedent  came  to  the  station  of  the  defend- 
ant, called  "Pbcsnix  Milla,"  in  the  early  morn- 
ing, for  the  purpose  of  taking  a  train  to  the 
neighboring  village  of  Oneonti, 

There  was  a  platform  in  front  of  the  station, 
the  northern  end  of  which  was  ui'ed  for  freight, 
and  was  two  or  three  feet  higher  than  the  south- 
ern end,  which  waa  used  more  especially  for 
passengers.  The  passenger  portion  of  the  plat- 
form waa  only  about  one  foot  above  the  ground, 
and  communication  between  tbe  upper  and 
lower  platforms  was  had  by  steps  leading  from 
one  to  the  other.  The  top  of  the  freight  plat- 
form was  four  and  one  half  feet  bisrher  than 
the  rails  of  the  defendant's  rond.  At  the  north 
end  of  the  freight  platform  the  distance  between 
it  and  a  car,  as  it  would  pass  along  tbe  track, 
would  be  six  inches.  At  the  center  of  the 
freight  platform  it  would  be  four  inches,  and 
the  same  distance  at  the  south  end. 

The  plaintiffs'  decedent,  upon  hearing  the 
.wbistle  of  a  train  approaching  from  the  north 
on  its  way  toward  Oneonta,  got  up  and  stood 
on  the  passenger  portion  of  tbe  platform,  await- 
ing its  arrival;  and,  when  it  had  got  within  a 
short  distance  of  the  station,  the  condu<  tor 
came  out  oo  to  the  platform  of  tbe  rear  passen- 
ger car  and  asked  plain' iffs'  decedent  if  he  wus 
going,  and  added:  ''If  you  are,  jump  on." 

There  were  but  two  witnesses  sworn  on  the 
part  of  the  plaintiffs  in  regard  to  the  rate  at 
which  the  train  was  moving  when  this  direc- 
tion was  given  by  tbe  conductor.  One  of  tbem 
says  the  train  waa  moving  at  that,  time  six  or 
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eigbt  miles  an  hour;  tbe  other,  who  was  the 
engineer  of  the  train,  stated  that  it  was  going 
from  four  to  six  mUes  an  hour.  When  the 
conductor  directed  the  deceased  to  Jump  on,  he 
was  standing  on  tbe  passenger  pUitform  three 
or  four  feet  north  of  the  steps  connecting  with 
tbe  freight  platform,  and  he  started  to  jump  on 
the  front  platform  of  tbe  passenger  car  while 
it  was  thus  in  motion.  He  was  caught  in  some 
shape,  as  the  witnesses  say,  without  t)eingable 
to  describe  exactly  bow,  and  rolled  along  the 
station  platform  with  his  head  and  shoulders 
above  it.  His  body  was  caught  about  the  h  ips. 
The  train  was  stopped,  and  ne  was  taken  out, 
and  died  witbin  a  short  time. 

From  this  evidence  it  is  quite  plain  that  the 
train  was  in  comparatively  rapid  motion  at  the 
time  when  tbe  deceased  made  his  attempt  to 
board  it  I  say  comparatively  rapid  motion — 
meaning  by  that  a  motion  that  was  rapid,  when 
taking  into  consideration  that  a  man  was  at- 
tempting to  board  it.  There  can  be  no  doubt 
from  this  evidence  that  the  train  was  moving 
at  least  six  miles  an  hour.  The  engineer  fixes 
it  from  four  to  six;  and  being  a  witness  for 
the  plaintiff,  and  not  in  the  defendant's  employ 
at  the  time  he  was  sworn,  it  may  be  assumed 
that  he  did  not  put  the  speed  any  greater  than 
in  fact  it  was. 

The  deceased  was  a  man  in  the  full  vigor  of 
life,  presumably  of  ordinary  judgment,  at  least 
np  to  tbe  average  of  mankmd,  and  be  was  at  a 
familiar  station,  and  about  to  take  a  train  to  go 
to  a  neighboring  village  a  few  miles  distant 
It  was  the  duty  of  the  railroad  company  (hav- 
ing advertised  so  to  do)  to  stop  its  trains  at  tbe 
station  in  question,  and  to  give  ample  time  to 
all  persons  desirous  of  getting  on  or  leaving 
trains  at  that  station  to  do  so. 

The  important  question  which  arises  is.  Does 
a  man  who  is  mi  iuris,  and  in  the  full  posses- 
sion of  his  faculties,  with  nothing  to  aisturb 
his  Judgment,  act  with  ordinary  care  in  en- 
deavoring to  board  a  train  moving  at  the  rate 
of  six  miles  an  hour?  It  seems  to  me  there  can 
be  but  one  answer  to  such  a  question.  That 
it  is  a  dangerous— a  moat  hazardous— attempt 
must  be  the  common  Judgment  of  all  men. 
Persons  are  taught  from  their  earliest  youth 
the  great  danger  attending  upon  an  attempt  to 
board  or  leave  a  train  whiK  it  is  in  motion,  and 
there  la  no  person  of  mature  years  and  Judg- 
ment but  has  the  knowledge  that  such  an  at* 
tempt  is  dangerous  in  the  highest  degree. 

It  is  substantially  admitteo  in  this  case  that 
it  would  have  been  negligence  on  the  part  of 
the  deceased  to  make  the  attempt,  had  it  not 
been  for  the  request,  or  what  is  termed  the  di- 
rection, of  the  conductor  to  him  to  get  on.  It 
may  be  assumed  that  this  direction  implied  a 
notice  to  the  deceased  that  the  train  woiud  not 
stop  at  that  station,  and  that  unless  he  attempt- 
ed to  get  on  while  the  car  was  thus  in  motion, 
he  would  be  left  at  the  station,  and  compdled 
to  take  another  and  a  later  train.  It  may  be 
assumed  that,  in  giving  this  direction,  and  in 
failing  to  stop  the  train,  the  company  was 
chargeable  with  negligence;  and  yet  it  counts 
for  nothing  as  a  justification  or  excuse  for  tbe 
conduct  of  the  deceased  in  attempUngto  board 
a  train  while  thus  in  motion. 

There  may  undoubtedly  be  drcumstances 
under  which  an  attempt  to  get  on  or  off  a  mov- 
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ing  train  would  not  be  regarded  as  negligence, 
as  matter  of  law,  and  where  the  question  of 
negligence,  under  all  the  circumstances  of  the 
case,  should  be  submitted  to  the  jury.  One 
such  case  was  that  of  FUer  v.  Jf.  T,  'Cent,  It 
Co.  49  N.  Y.  47. 

There  the  plidQtifl  received  tbe  injuries  com- 
plained of  in  attempting  to  get  off  the  cars  while 
they  were  in  motion  making  very  slow  progress. 
The  plaintiff,  who  was  a  woman,  was  directed 
by  the  brakeman  on  the  car  to  get  off;  and 
there  was  evidence  upon  which  tbe  Jury  might 
have  found  that  she  was  told  by  him  that  they 
would  not  stop  or  move  more  slowly  to  enable 
her  to  do  so.  The  name  of  the  station  had 
been  called  and  the  speed  of  the  train  had  been 
greatly  redyced,  so  much  so  that  baggage  had 
been  taken  from  the  baggage  car  andremoved 
by  the  porter,  and  one  man  who  was  supi)osed 
to  be  a  little  lame  had  gotten  off  safely.  Al- 
len, J,,  in  delivering  the  opinion  of  this  court, 
said:  "  She  was  put  to  her  choice  without  any 
fault  of  hers  whether  to  obey  the  advice  and 
suggestion  of  the  defendant's  servsnt  and  fol- 
low tbe  example  of  the  man  who  had  preceded 
her,  or  to  remain  on  the  cars  and  be  carried 
beyond  tbe  place  of  her  destination  and  away 
from  her  friends;  and  it  was  a  proper  question 
for  the  jury  whether  this  was  or  was  not,  un- 
der the  circumstances,  an  act  of  ordinary  care 
and  prudence."  The  learned  jud^e,  continu- 
ing, snid:  **  Had  the  cars  been  going  at  a  rapid 
rate  the  plaintiff  must  have  known  that  she 
would  be  injured  in  leaping  from  them;  and 
the  attempt  to  leave  the  cars  under  such 
circumstances,  even  at  the  instance  of  a  rail- 
way servant,  would  have  been  a  wanton  and 
reckless  act,  and  no  recovery  could  be  had 
against  the  defendant." 

In  Morriwn  v.  Erie  BaUtoay  G9fnpany.56 
N.  T.  802,  it  was  held  that  tbe  question  wheth- 
er a  person  has  been  guilty  of  contributory 
nc.rrligence  in  attempting  to  alight  from  a  car 
while  it  is  in  motion  is  not  in  every  case  a  ques- 
tion of  fact  for  a  jury;  that,  when  the  facts 
are  undisputed,  the  question  of  contributory 
negligence  may  become  one  of  law.  In  that 
case  ue  plaintiff,  suing  by  guardian,  was  about 
twelve  years  of  age,  and  the  train  when  it  ap- 
proached the  station  slowed  up.  It  had  passed 
the  platform,  and  while  stfll  in  motion  the 
plaintiff's  father  took  her  under  his  arm  and 
stepped  from  the  car,  and  fell,  and  she  was  in- 
jured. Folger,  /.,  delivering  the  opinion  of 
the  court,  said: 

"  Can  it  be  said  that  a  person  of  ordinair 
prudence  and  care  would  have  swung  himseu 
from  a  car  in  motion  down  to  the  ground  in 
the  dark,  laden  with  the  weight  of  a  child 
twelve  years  old,  having  but  one  hand  and  one 
arm  to  aid  himself  witn,  when  there  was  no 
other  danger  to  be  avoided  by  meeting  thiSi 
and  no  incentive  to  the  act  other  than  the  in- 
convenience of  being  carried  by  his  place  of 
abode,  and  with  a  rail  apprehension  of  the 
danger  he  was  about  to  run?  I  think  not,  and 
I  am  of  tlvB  opinion  that  it  is  so  dear  that  the 
law  and  the  court  should  have  given  the  an- 
swer  without  calline  in  the  aid  of  a  Jury.** 
See  also  Phillips  t.  Senudaer  A  8.  B,  Co,  A^ 
N.  T.  177;  Solomon  v.  Manhattan  B.  Co,  lOS 
N.  Y.  487,  4  Cent  Rep.  775. 
^  In  the  last  cited  case  Andrews,  /.,  says: 
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''Negligence,  no  doubt,  is  usually  a  qaestion  of 
fact,  of  which  the  Jury  must  inquire;  but  the 
inference  of  negligence  in  a  given  case  may  be 
80  clear  and  convincing  that  the  Judge  mav 
direct  a  verdict.  The  conclusion  that  it  is 
prima  facie  dangerous  to  ah'gbt  from  a  movine 
train  is  founded  on  our  general  knowledge  and 
-"ommon  experience,  audit  is  akin  to  the  conclu- 
sion, now  generally  accepted,  that  it  is  in  law  a 
dangerous,  and  therefore  a  negligent,  act,  unless 
explained  and  Justified  by  special  circumstanc- 
es, to  attempt  to  cross  a  railroad  track  without 
looking  for  approaching  trains.  In  boarding  a 
moving  train  there  is  generally  less  excuse  than 
in  alighting  from  one.  The  party  attempting  it 
ifi  not  often  under  the  same  stress  of  circumstanc- 
es as  frequently  happens  In  the  former  case. 
He  may  he  compelled  to  wait  for  another  train, 
but  this  is  at)  inconvenience  merely,  which  does 
not  Justif  V  exposing  himself  to  hazard  *  *  * 
If  men  will  take  hazards  they  must  bear  the  con- 
sequences of  their  own  rashness;  and  it  is  no 
just  reason  for  visiting  the  consequences  upon 
another  that  his  negligence  co-operated  in  pro- 
ducing the  result." 

We  think  that  the  facts  in  this  case  are  so 
overwhelming  in  their  nature  that  no  reason- 
able Judgment  can  be  formed  as  to  the  act  of 
the  deceased  in  attempting  to  Jump  upon  this 
moving  train  other  than  that  it  was  dangerous 
and  reckless,  and  that  the  injury  resulting  there- 
from was  contributed  to  by  him.  We  do  not 
regard  it  as  of  the  slightest  importance,  under 
the  circumstances  of  this  case, that  the  conduct- 
or of  die  train  notified  the  deceased  to  Jump 
on.  That  notification  certainly  cannot  be  in- 
terpreted to  mean  more  than  that  the  train 
would  not  stop  or  go  slower  than  it  was  then 
going,  and  that  if  the  deceased  wanted  to  take 
it  he  must  Jump  on  at  that  moment  That 
does  not  alter  the  highly  dangerous  nature  of 
the  act  itself.  The  deceased  was  In  absolute 
safety  at  the  time  the  direction  was  given.  It 
created  no  emergency  which  called  £)r  the  ex- 
erdse  of  immediate  Judgment  in  the  choice  be* 
tween  the  two  dangers.  It  was  a  simple  Ques- 
tion of  possible  inconvenience  of  taking  a  later 
train,  or  reaching  his  destination  by  some  other 
conveyance,  and  it  afforded  not  the  slightest 
justification  or  excuse  for  attempting  to  board 
a'. train  moving  at  that  rate  of  s^ed;  and  when 
he  did  it  he  <ud  it  at  his  own  nsk.  We  think 
the  plaintiff,  upon  this  state  of  facts,  should 
have  been  nonsuited. 

For  these  reasons  ihe  Judgments  of  the  (hurts 
below  should  be  reversed,  and  a  new  trial  granted, 
touts  to  abide  the  ewnt. 

All  concur,  except  Danforth,  J,,  who  reads 
for  affirmance. 

Danforth,  J.,  dissenting: 

It  is  not  suggested  by  the  appellant  that  there 
was  any  misdirection  by  the  trial  Judge,  nor 
but  that  the  defendants  were  guilty  of  negli- 
gence in  not  stopping  their  train. 

The  appeal  rests  upon  the  single  proposition 
that  the  attempt  of  the  plaintiffs'  intestate  to 
get  upon  the  moving  train  was  an  act  of  negli- 
gence contributing  to  his  injury,  and  therefore 
sufficient  as  matter  of  law  to  defeat  a  recovery. 
On  the  contrary,  it  seems  to  me  that  it  was 
merely  one  act  amon^  others  in  the  case,  and 
to  1h»  onnQiflercd  with  all  the  attendant  cir- 


cumstances. It  may  derive  its  explanation 
from  the  conduct  of  the  defendants,  and  it  was 
therefore  for  the  Jury  to  say  how  far  the  de- 
cedent was  influenced  by  them  upon  the  occa- 
sion of  the  accident.  Bucher  v.  N,  T.  Cent,  db 
H.  B,  R  Co.  98  N.  Y.  128 ;  Filer  ▼.  N.  T. 
Cent  B.  Co.  49  N.  Y.  47;  Qlushing  y.  Sharp, 
96  N.  Y.  676. 

And  if  they  found  that  the  conditions  which 
led  him  into  danger  were  of  the  defendants' 
own  creation,  both  common  sense  and  Justice 
forbid  that  they  should  be  allowed  to  withhold 
compensation.  If,  on  the  other  hand,  the 
danger,  notwithstanding  the  solicitation  of  the 
conductor,  was  so  manifest  that  in  the  exercise 
of  ordinary  prudence  the  intestate  should  have 
observed  it,  or,  if  observing  it,  he  went  reck- 
lessly to  the  car,  he  should  suffer  the  conse- 
quences of  an  injury  brought  on  by  himself. 
Many  circumstances  are  to  be  taken  into  ao- 
couot  in  answering  these  questions,  and  if  in- 
ferences are  to  be  drawn,  not  all  one  way,  then 
no  tribunal  save  a  Jury  is  authorized  to  pass 
upon  them. 

The  appellant  relies  upon  the  single  fact  that 
the  train  was  in  motion.  That,  as  appears 
from  the  cases  referred  to,  is  not  enough  to  ex- 
onerate the  defendants.  Those  decisions  show 
that  an  intending  passenger  may  attempt  to 
board  a  moving  train,  and  if  injured  in  doing 
so  may  still  recover ;  that  is,  the  act  is  not 
negligent  of  itself.  The  speed  of  the  train  is 
in  all  cases  to  be  considered,  but  this  in  con- 
nection with  the  conduct  of  the  train  servants, 
and  the  age  and  activity  of  the  traveler,  before 
his  action  upon  the  occasion  in  question  can  be 
characterized.  Eppendorf  v.  Brooklyn  City  A 
N.  B.  Co.  69  N.  Y.  195 ;  Filer  v.  N.  T.  Cent. 
B.  Co.  supra ;  Burrows  v.  Erie  B.  Co.  68  N. 
Y.  556 ;  Hiekey  v.  Boston  4bL.BCo.U  Allen, 
429. 

It  is  of  the  greatest  importance,  therefore,  to 
ascertain  the  speed  of  the  train.  What  was  it? 
No  exact  testimony  was  given.  But  the  train 
left  Gooperstown  at  the  usual  time.  The  run 
to  Phoenix  was  two  and  one  half  or  three  miles 
only,  and  at  Gooperstown  the  engineer  shut  off 
steam  and  the  train  ran  north  to  Phoenix,  a  dis- 
tance of  only  two  and  one  half  or  three  miles, 
without  steam.  It  was  a  regular  passenger 
station,  where  all  trains  were  advertised  to  stop. 
The  conductor  intended  to  stop  at  that  station, 
and  was  trying  to  do  so. 

At  about  eighty  rods  distant  the  whistle  was 
blown  for  the  station,  and  the  brakes  applied 
continually  until  the  train  in  fact  came  to  a 
standstill,  a  short  distance  beyond  the  platform, 
twenty  or  thirty  feet,  or,  as  one  witness  says, 
fifty  feet,  and  would  have  stopped  sooner,  or 
at  the  station,  except  that  there  was  only  one 
brakeman,  and  his  brakes  were  defective.  All 
that  time  the  conductor  stood  upon  the  plat- 
form. In  that  position,  and  while  eight  or  ten 
rods  distant,  he  leaned  out  by  the  side  of  the 
car  looking  forward,  and  saw  Hunter  upon  the 
station  platform,  facing  the  incoming  train, 
and  evidently  waiting  for  it  When  within 
eight  or  ten  feet  the  conductor  said  to  him: 
"  Are  you  going?  If  you  are,  Jumo  on."  He 
reached  out  his  hand  and  foot,  trica  to  get  on 
the  car,  and  in  some  way  was  caught  and 
killed. 

These  are  circumstances  about  which  thero 
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to  DO  (fonht— tbe  engfuemoytng  without  steam; 
the  ooDdtTctor  iDtendiog  to  slop  at  the  station; 
the  whistle  blown  for  the  station  as  notice  of 
that  Intention ;  the  brakes  applied ;  the  train 
actually  slowing  up;  and  the  conductor,  ex- 
pact  ing  a  passenerer,  calling  him  to  get  on.  The 
effort  \*nB  made  to  do  so,  and  it  failing,  the 
train  was  actually  stopped  within  a  few  feet 
from  the  place  where  the  accident  occurred. 
Do  not  these  drcurostanccs  all  tend  to  show 
ard  permit  the  inference  that  the  train  was 
moving  very  slowly?  There  was  the  intention 
to  stop,  the  conductor's  expectation  to  take  his 
passenger,  and  the  actual  stoppage  of  the  train 
when  the  accident  occurred. 

But  the  opinions  of  witnesses  are  referred  to 
as  showing  the  contrary.  In  view  of  the  cir> 
cumstanccs  I  have  exhibited,  those  opinions 
may  be  taken  with  many  grains  of  allow- 
ance. 

One  witness  says :  **  I  should  think  the  train 
was  going  about  six  or  eifht  miles  an  hour." 
He  was  a  bystander.  His  attention  wus  not 
calleil  to  the  speed  of  the  train  at  the  time  in 
question;  but  ne  was  the  plaintiffs'  witness,  and 
bis  evidence  is  in  the  case  for  what  It  is  worth. 
What  is  it  worth?  About  six  or  about  eight— 
at  once  a  difference  6f  two  miles. 

The  engineer  says :  "At  the  time  the  train 
passed  the  station  I  should  say  it  was  going 
from  four  to  six  miles  an  hour."  Wicks,  the 
fireman,  testifies:  "  I  would  say  from  four  to 
six  miles  an  hour,  slacking  all  the  while." 

The  phrase  used  by  allUie  witnesses  in  ez- 
pressing  an  opinion  is  in  the  highest  degree 
indefinite,  and  their  testimony  must  be  weighed 
In  view  cxf  the  drcamstances  to  whieh  I  have 
alluded.  The  rate  of  speed  was  to  be  deter- 
mined as  a  fact  No  witness  spoke  from  ac- 
curate information,  but  gave  his  opinion 
merely,  the  conductor  not  testi^ng  to  it. 

Obsenren  are  competent  witnesses,  but  few 
are  able  to  say,  with  even  tolerable  accuracy, 
the  rate  of  speed  at  which  a  train  at  any  given 
moment  Is  moving.  In  this  case  their  atten- 
tion was  not  diteiSed  to  it,  and  the  weight  of 


their  testimony  was  to  be  determined.  The 
court  cannot  say  from  it  that  the  train  was,  as 
a  fact,  moving  at  a  given  rate.  A  Jury  might 
say  the  S])eed  was  less  than  four  miles  an  bom 
— ^as  much  less  as  the  circumstances  alluded  to 
might  indicate  to  them,  and  not  necessfirily 
faster  than  one  might  walk.  The  deceased 
was  a  young  man,  so  far  as  appears,  with  the 
active  nablts  of  that  age.  He  stood  upon  the 
platform  of  the  station,  mentally  prepared  to 
take  the  train,  with  every  reason  to  expect  that 
it  would  stop  as  usual. 

It  cannot  be  said  as  matter  of  law  that  a  man 
of  ordinaiy  prudence  would  not  have  yielded 
to  the  direction  of  the  conductor;  nor  can  it  be 
said  that  to  him,  in  view  of  the  circumstances, 
the  train  was  movhig  at  a  palpabi v  dangerous 
rate.  He  did  not  attempt  to  board  the  train  by 
reason  of  his  own  impauence,  but  upon  the  in- 
vitation of  the  defendant's  servant  It  is  to  be 
considered  whether  this  direction  of  the  con- 
ductor was  not  only  a  practical  expression  of 
his  belief  that  the  step  might  be  taken  in  safety, 
but  also  as  a  strong  expression  of  bis  opinion 
that  the  movement  of  the  train  was  slow  and 
within  the  bounds  of  safety. 

All  these  things  might  properly  lead  a  Jury 
to  the  reasonable  belief  that  to  tbedeeedent  the 
train  did  appear  to  be  moving  slowly,  and, 
moreover,  tnat  it  was  In  fact  brought  to  such 
a  point  as  only  prevented  complete  inertness 
or  stoppage — a  resource  of  engineers  to  aToid 
the  necessitT  of  overcoming  the  9ii  inertia  of 
a  heavy  tratn  at  rest  At  anv  rate,  the  defend- 
ant ought  not  to  be  permlttea  to  assert  that  the 
intestate  did  not  exercise  what  now  it  seems 
would  have  been  better  Judgment  In  the  condi- 
tion In  which  he  was  placed  by  their  acta. 
That  he  did  not  act  prudently  should  not  be 
adjudged  as  matter  of  law,  nor  to  what  extent 
his  acSon  wasjgovemed  bv  what  he  mightier 
sonably  Infer  from  that  or  the  conductor. 

The  questions  were  for  the  Jury,  and  wen 
properly  submitted  to  them.  I  think  the  Judg- 
ment wnich  followed  their  verdict  aboiuii  m 
afltoned. 
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J.  F.  DENNIS. 
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•  A  bona  llde  pureluMer  of  eertUleates 

of  oorporato  stook  standloffon  the  oompany*s 
books  in  the  name  of  the  former  owner,  reiru- 
larly  Indorsed  by  him  fn  blank,  and  stolon  from 
the  present  owner  without  his  fault*  gets  no  tlUe, 
because  such  instruments  are  not  negotiable. 

tiCertmcateg  of  stock  not  being  negotiable 

Nora.— CTiMdei  and  emtomt, 

A  usage  is  InefTeotual  unless  established,  known 
and  applicable  to  the  matter  In  controversy.  Jan- 
rey  v.  Boyd,  80  Minn.  819;  Taylor  v.  Mueller,  Id.  848: 
Dunham  v.  Uag'gerty*  1  Cent.  Rep.  000, 110  Pa.  Seo. 

That  custom  cannot  deprive  a^neraon  of  a  legal 
right,  see  Attomey-General  v.Iiixr.S  L.B.A87, 
note. 
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paper.  It  Is  not  permisrible  to  prow 
usage  among  sfcookbrokets  to  the 

8LyoiM>go  to  good  which  oonmoSiwItii  mail 
tablished  prlndple  off  law. 

(January  tSi  1MLI 

APPEAL  hv  defendants,  from  a  decree  of 
the  Oltv  Court  of  Birmingham  (Sharpe.  JX 
In  favor  or  plaintiff  In  an  action  to  oompd  a 
transfer  of  certain  stock  on  the  books  of  the 
corporation  and  a  delivery  of  a  oertificato  there- 
for.   AfflrmmL 

The  bill  was  filed  against  J.  P.  Mudd  and  the 
East  Birmingham  Land  Company,  to  compel  a 
transfer  on  the  books  of  the  corporation  of  tea 
shares  of  stock  of  which  complainant  claimed 
to  be  owner,  and  to  compel  the  delivery  of  the 
certificate  therefor  to  him  by  Mudd  who  had 
possession  thereof  and  claimed  to  be  the  owner. 
The  certificate  was  issued  in  the  name  of  one 
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Daarboni,  and  was  indaraed  bv  him  Id  blank. 
Complainant  claimed  to  have  derived  title  to  it 
throuKb  Dearborn,  and  that  it  had  been  loat  by 
or  ato&n  from  bim  witbont  fault  on  bis  part. 
Mudd  purcbased  the  oerUflcate  for  value  from 
stockbrokers  in  Birming^bam,  and  denied  com- 
plainant's ownership  as  well  as  claimed  that  he 
acquired  a  good  title  bj  the  custom  and  usage 
of  the  brokers  in  BlrmingbanL  A  decree  hav- 
ing been  rendered  for  complainant  each  defend- 
ant appeuled  separately. 

Further  facts  appear  in  the  opinion. 

Mr.  8.  D.  Weakl^yt  for  J.  P.  Mudd,  ap- 
pellant: 

"A  oertlflrato  of  stock,  accompanied  by  an 
Irrevocable  power  of  attorney,  either  filled  up 
or  in  bhink,  is,  in  the  hands  of  a  third  partv, 
presumptive  evidence  of  ownership  in  the 
bolder;  and  where  the  party  in  whose  hands 
Um  certificate  is  found  Is  a  holder  for  value 
without  notice  of  any  intervening  equitv  bis 
title  cannot  be  impeadied.  The  holder  or  the 
certificate  may  fill  up  •  the  letter  of  attorney. 
execute  the  power,  and  thus  obtain  the  legal 
title  to  the  stock.  And  such  a  power  is  not 
limited  to  the  person  to  whom  it  was  fi^t  de- 
Uvfred,  but  inurea  to  such  honafde  holder  into 
whose  bands  the  certificate  and  power  may 
pass." 

PiaU  V.  TUt,  28  N.  J.  Eq.  479;  Mtmnt  HMy, 
L.  ^  if.  Turn^.  Oa.  v.  Ferree,  17  N.  J.  Eq. 
117;  Bogen  v.  Jiew  Jtfrmy  Ins,  Co.  8  N.  J.  Eq. 
167;  Faiutan  v.  Lobaeh,  1  Duer,  854;  Leaviti  v. 
Fiiher,  4  Duer,  1;  Bank  of  Uiiea  v.  8maUey,  2 
Cow.  770;  Comtek  v.  Biehards,  8  Lea,  1;  Chirrif 
▼.  F^'ott,  7  Lea,  1;  Moore  v.  meiropoUtan  Nat, 
Bank,  55  N.  Y.  41.  See  also  1  Morawetz, 
Corp.  $^)&  181,  185,  188,  190,  and  authorities 
cited;  Galteetan  City  Co.  v.  Sibky,  56  Tex«  269; 
CUffOand  4b  M.  R  OKr.  Botbine,  85  Ohio  St 
488. 

The  question  In  this  case  was  decided  in 
Winter  v.  Belmont  Mining  Company,  58  Cal. 
428,  and  also  in  BareUno  v.  JMwtae  Mining 
Company,  64  CaL  888,  but  differently  in  each 


Cook,  Stocks,  g  868»  does  not  ame  with 
Mora  wets.  It  appears  there  Is  a  conflict  in  the 
authorities;  but  the  rule  announced  in  the  case 
In  the  New  Jersey  Equity  Ueports  and  in 
Morawetz  on  Corporations  is  the  better,  more 
just  and  equitable  rule. 

We  are  not  without  »  statute  upon  this  sub- 
ject. Section  1071  of  the  Code  of  Alahama 
(1886)  is  as  follows:  "It  is  the  dutf  of  every 
private  corporation  to  require  'the  transfer  of 
Its  stock  to  be  made  or  registered  on  the  books 
of  the  corporation;  and  persons  holding  stork 
not  so  transferred  or  registered,  or  holding  any 
stock  under  hypothecation,  mortgage  or  other 
lien,  must  have  the  transfer,  bypotbccation, 
mortgage  or  other  lien  made  or  ^regiHtered  on 
the  books  of  the  corporation;  or,  upon  failing 
to  do  so  within  fifteen  days^  nil  such  transfers, 
hypothecations,  mortgages  or  other  liens  shall 
be  void  as  to  bona  fide  creditors  or  subsequent 
purchasers  without  notice." 

If  Mudd  is  a  "subsequent  purchaser  without 
notice^  within  the  meaning  of  this  section, 
then  the  result  must  be  in  his  favor. 

Buying,  as  he  did,  upon  the  Taith  of  Dear- 
bom's  blank  iudorsemeul,  with  no  knowledge 
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or  notice  of  Dennis's  claim,  with  the  stock  stand- 
ing on  the  books  of  the  company  in  the  name 
of  Dearborn,  he  in  efTeot  bougnt  from  Dear- 
born and  comes  clearly  within  the  spirit  of  the 
statute,  if  not  the  letter. 
Mr.  W.  R.  Hoai^hton  for  appellee. 

Somerrille*  J.,  delivered  the  opinion  of 
the  court: 

We  concur  in  the  conclusion  reached  by  the 
judge  of  the  city  court,  that  tiie  appellee,  Den- 
nis, compLiioant  in  the  bill,  is  the  owner  of  the 
ten  shares  of  stock  which  are  the  subject  of 
litigation  in  the  present  suit  The  testimony 
satisfactorily  proves  that  the  certificate  of  stock, 
indorsed  in  blank  by  Dearborn,  who  was  the 
owner  on  the  books  of  the  defendant  corpora- 
tion, was  the  property  of  the  appellee,  and  was 
taken  or  stolen  from  bis  possession  without 
any  negligence  on  his  part  whatever,  several 
mouths  before  it  was  purchased  by  the  defend- 
ant Mudd,  who  inuocentlv  bought  and  paid 
value  for  it  some  time  in  March.  1^88. 

The  only  question  Is  whether  Mudd,  who 
paid  fun  value  for  this  stock,  without  notice  of 
the  complainant's  claim  to  it,  acquired  a  title 
superior  to  that  of  complainant.  The  estab- 
lished rule  is  that  no  person  can  ordinarily  be 
deprived  of  his  ownership  of  property  save  by 
his  own  consent  or  his  negligence.  The  onlv 
exception  to  this  rule  Is  the  case  of  a  bona  fide 

Eurcbaser  for  value,  of  negotiable  paper.  We 
ave  no  reference,  of  course,  to  the  taking  of 
propertv  for  public  uses  by  judicial  condemna- 
tion, which  may  be  done  without  the  owner's 
consent 

It  cannot  be  contended,  with  any  degree  of 
plausibility,  that,  under  the  facts  of  thb  case, 
the  complainant  wasguiltvof  negligence  or  the 
want  of  ordinary  care  in  the  custody  of  the  cer- 
tificate. He  kept  it  in  a  box  in  the  vault  of  a 
banking  house,  whence  it  was  abstracted  by 
some  unknown  person,  apparently  without  any 
fault  on  his  part  Nor  does  any  question  arise 
involving  the  rights  of  a  subsequent  bona  fide 
purchaser  of  stock  from  one  shown  to  be  the 
owner  on  the  corporate  books,  who  has  already 
made  a  prior  unregistered  transfer  of  it  to  an- 
other  purchaser.  All  such  transfers  made  by 
the  true  owner,  and  not  registered  on  the  t)ook8 
of  the  corporation  within  fifteen  days,  are  de- 
clared by  statute  to  be  *'  void  as  to  bona  fide 
creditors  or  purchasers  without  notice."  Code 
1886,  S  1671;  FiehtrY.  Jonee,  82  Ala.  117. 

If  the  defendant  Mudd  had  claimed  by  a 
subsequent  purchase  from  Dearborn,  the 
owner  of  the  stock  on  the  corporate  books,  this 
question  would  arise.  But  he  does  not  so 
claim,  his  title  being  derived  through  the 
complainant,  Dennis,  himself,  by  two  or  more 
intermediate  tmnsfen^cs,  tlie  first  of  whom  was 
a  fraudulent  bolder  without  title. 

Whether  Mu(ld*s  title  to  the  stock,  therefore. 
Is  superior  to  that  of  Dennis  depends  on  whether 
a  certificate  of  stock,  indorsed  in  blank  by  the 
owner,  is  to  be  treated  ks  negotiable  paper. 
The  rule  is  well  settled  that  a  bona  fide  pur- 
chaser of  a  negotinble  bill,  bond  or  note,  al- 
though he  buys  from  a  thief,  acquires  a  good 
title,  if  he  pays  value  for  it,  without  notice  of 
the  infirmity  of  his  vendor's  title. 

The  auliiuritles  are  clear  in  support  of  the 
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view  that  a  certificate  of  corporate  shares  of 
stock,  Id  the  ordiDary  form,  is  Dot  negotiable 
paper;  and  that  a  purchaser  of  such  certificate, 
altDough  iudorsed  in  blank  by  the  owner, 
where  no  question  arises  under  the  registration 
laws,  obtains  no  better  title  to  the  stock  than 
bis  vendor  had,  in  the  absence  of  all  neglif;ence 
on  the  part  of  the  owner,  or  his  authority  to 
make  the  sale. 

This  question  arose  and  was  decided  by  the 
Kew  York  Court  of  Appeals  in  Mechanic  Bank 
▼.  New  York  Railroad  Company  (1856),  13  N. 
Y.  590.  It  was  there  held  that  such  a  certifi- 
cate does  9ot  partake  of  the  character  of  a  ne- 
g^otiable  instrument,  and  that  a  bona  fide  as- 
signee, with  fuU' power  to  transfer  the  stock, 
takes  the  certificate  subject  to  the  equities 
which  existed  against  his  assignor.  Such  cer- 
tificates, said  Comstock,  J.,"  contain  no  words 
of  negotiability.  They  declare  simply  that  the 
I)erson  named  is  entitled  to  certain  shares  of 
stock.  They  do  not,  like  negotiable  instru- 
ments, run  to  the  bearer  or  order  of  the  party 
to  whom  they  are  given."  They  were  said  to 
be  in  some  respects  like  a  bill  of  lading  or 
warehouse  receipt,  being  '*the  representation 
of  property  existing  under  certain  conditions, 
and  the  documentary  evidence  of  title  thereto." 

The  most  that  can  be  said  is  that  aU  such 
instruments  possess  a  sort  of  quasi  negotiability, 
dependent  on  the  custom  of  merchants  and  the 
convenience  of  trade.  They  are  not,  in  the 
matter  of  transferability,  protected  strictly  as 
negotiable  paper. 

In  Shaw  V.  Spencer 1 100  Mass.  882,  it  was  idso 
decided  that  a  certificate  of  corporate  stock, 
transferred  in  blank  on  its  back,  was  clearly 
not  a  negotiable  instrument.  ' '  No  commercial 
usage,"  11  was  said,  "  could  give  to  such  an  in- 
strument the  attribute  of  negotiability.  How- 
ever many  intermediate  hands  it  may  pass 
throu.i^h,  whoever  would  obtain  a  new  certifi- 
cate in  bis  own  name  must  fill  out  the  blanks 
...  so  as  to  derive  title  to  himself  directly 
from  the  last  recorded  stockholder,  who  is  the 
only  recognized  and  legal  owner  of  the  shares." 

The  case  of  Seteall  ▼.  Boston  J^ater  Power 
Co,  4  Allen,  282,  decided  bv  the  same  court  a 
few  years  before,  is  referrea  to  as  a  precedent 
in  support  of  this  conclusion. 

The  precise  point  in  the  present  case  was  also 
decided  in  BarBtovoY.  Savage  Mininq  Company , 
64  Cal.  888,  where  it  was  expressly  held  that  a 
bona  fide  purchaser  of  stock  standing  on  the 
company's  books  in  the  name  of  the  former 
owner,  regularly  indorsed  by  him,  and  stolen 
from  the  present  owner  without  his  fault,  gets 
no  title.  The  decision  was  based  on  the  fact 
that  such  certificates  are  not  negotiable  instru- 
ments, but  simplv  muniments  oi  title,  and  evi- 
dences of  the  holder's  rijght  to  a  given  share  in 
the  property  and  franchises  of  the  corporation. 
It  was  observed,  in  regard  to  the  matter  of  neg- 
ligence, as  follows; 

**  But  if  the  purchaser  from  one  who  has  not 
the  title,  and  has  no  authority  to  sell,  relies  for 
his  protection  on  the  negligence  of  the  true 
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owner,  he  must  show  that  sacb  neclfgenoe  wm 
the  proximate  cause  of  the  decUt.*^ 

The  same  principle  was  applied  to  Mils  of  lad- 
ing in QumipY,  Behrend,  8 £L &  BL  62d,  de- 
cided by  the  English  Queen's  Bench,  where  an 
Instrument  of  that  kind,  indorsed  in  blank  by 
the  consignor,  and  sent  by  him  to  his  oones- 
pondent,  had  been  misappropriated.  The  cor- 
respondent, without  authority,  fraudulently 
transferred  the  bill  for  value,  and  it  was  held 
by  Lord  Campbell  that,  for  the  want  of  the 
element  of  negotiability  in  the  paper,  the  title 
to  the  goods  was  unaffected  by  the  transaction. 

The  doctrine  of  BarsUm  v.  Satoffe  Mining 
Company,  eupra,  is  well  supported  by  authority, 
and,  in  our  Judgment,  announces  a  correct  prin- 
ciple of  law,  and  we  fully  approve  it.  WoolUy  r. 
Sergeant  [8  N.  J.  L.  262],  14  Am.  Dec.  note,  p. 
427,  and  cases  there  cited;  Cook,  Stocks,  g§  7, 10, 
192,  868,  487;  2  Daniel,  Neg.  Inst  8d  ed. 
8 1708  g. 

It  harmonizes  entirdy  with  the  declaration  of 
our  statute  that  shares  of  stock  in  private  cor- 
porations are  "  personal  property,  transferable 
on  the  books  of  the  corporation  in  accordance 
with  the  rules  and  regulations  of  the  corpora- 
tion. Code  lb86,  §  1669;  CampbeU  y.  Woodaioek 
Iron  Co,  88  Ala.  851. 

There  is  a  class  of  cases,  not  to  be  confounded 
with  the  one  in  hand,where  the  holder  of  such 
a  certificate  of  stock,  indorsed  in  blank,  is 
clothed  with  power  as  agent  or  trustee  to  deal 
with  such  stock  to  a  limited  extent,  and  trans- 
fers it  by  exceeding  his  powers,  or  in  breach 
of  his  trust  In  such  cases  it  has  often  been 
held  that  the  true  owner,  having  conferred  on 
the  bolder  by  contract  all  the  external  indicia 
of  title,  and  an  apparently  unlimited  power  of 
disposition  over  the  stock,  '*is  estopped  to 
assert  his  title  as  against  a  third  person,  who, 
acting  in  good  faith,  acquires  it  for  value  from 
the  apparent  owner."  2  Daniel,  Neg.  Inst  8d 
ed.  §  1708  g;  MeNea  v.  Tenth  Nat,  Bank,  46  N. 
Y.  825;  Mount  Holly,  L.  db  M,  Tump.  Go.  y. 
Ferree,  17  N.  J.  Eq.  117;  I^-att  y.  Tat,  28  N. 
J.  Eq.  479;  Merchants  Bank  y.  LMnffOon,  74 
N.  Y.  228. 

These  cases  rest  on  the  principle  that  it  is 
more  just  and  reasonable,  where  one  of  two  in- 
nocent parties  must  suffer  loss,  that  he  should 
be  the  loser  who  has  put  trust  and  confidence 
in  the  deceiver,  than  a  stranger  who  has  been 
negligent  in  trusting  no  one.  AUen  v.  Mdurjf, 
66  Ala.  10. 

It  being  an  established  principle  of  law  that 
certificates  of  stock  are  not  to  be  regu^ed  as  ne- 
gotiable paper,  it  is  not  permissible  to  prove  a 
custom  or  usage  among  stockbrokers  to  the 
contrary.  No  usage  is  good  which  conflicts 
with  an  established  principle  of  law,  any  more 
than  one  which  contravenes  or  nullifies  the 
express  stipulations  of  a  contract  Dickinson 
V.  Oay,  7  Allen.  29,  88  Am.  Dec.  656,  note  664: 
Eaet  Tennessee,  V.  d  0,  R  Co.  y.  Johnston^  75 
Ala.  696;  Lehman  v.  Marshall,  47  Ala.  862. 

The  decree  cfihe  Court  tdovn  is  in  aeemUtncf 
with  these  views,  and  must  be  qfirmsd. 
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L.  WELCH. 
(.—Tex > 

1.  A  ibremaA  of  a  biidee  e^^^t  engaged  In 
reiMdrlng  bridges  along  £e  Ime  oFa  railroad,  is 
a  fellow  servant  with  the  persons  operating  a 
freight  train  on  the  same  road,  and  oannot  re- 
cover for  injuries  occasioned  by  negligence. 

S.  Although  Mleep  upon  a  side  track  in  a  oar 
provided  for  that  purpose,  the  foreman  of  a 
bridge  gang,  who  is  liable  to  be  called  at  any  mo- 
ment to  go  out  with  his  gang  upon  the  road,  is  on 
duty  so  Car  as  to  be  at  the  time  a  feUow  servant 
with  the  men  operating  a  freight  train,  whose 
negligence  causes  his  injury. 

(December  14.  1888.) 

APPEAL  bv  defendant,  from  ajud^ment  of 
the  District  Court  of  Smith  County  in  fa- 
vor of  plaintiff  in  an  action  to  recover  damages 
for  personal  injuries  alleiired  to  have  been  oc- 
casioned by  defendant's  negligence.    Beversed, 

The  facts  are  fully  stated  in  the  opinion  of 
the  court 

Mr,  N.  Webb  Finley,  for  appellant: 

An  em  ploy  6  of  a  railway  company  who  re- 
ceives injuries  while  engaged  in  the  line  of  bis 
employment,  resulting  from  the  negligence  of  a 
fellow  servant,  cannot  recover  from  the  rail- 
way company;  what  is  here  meant  by  "  while 
engaged  m  the  line  of  bis  employment "  is  that 
be  is  In  his  place  as  such  employe,  suIHect  to 
and  ready  to  respond  to  immediate  orders  of 
service  from  his  superior  in  such  employment. 

Houston  d  T,  (J.  R,  Co.  y.  MeNainara,  59 
Tex.  256;  Houston  <£  T.  0.  R,  Co,  v.  AfarceOes, 
Id.  834;  Murray  v.  8.  C.  Rauroad  Co,  86 
Am.  Dec.  288;  2  Thomp.  Neg.  p.  1046; 
Balance  &  0,  R.  Co,  y.  8taU,  83  Md.  554; 
Baird  v.  PetHt,  70  Pa.  483;  Russell  v.  Hudson 
River  R.  Co.  17  N.  Y.  138;  Oillshannon  y. 
Stony  Brook  R.  Corp.  10  Cush.  281;  East  Line 
d  Red  River  R.  Co.  y.  Scott,  71  Tex. . 

The  servant  undertakes  all  risk  of  beine  in- 
jured through  the  negligence  of  his  fellow 
servants  in  all  such  matters  as  are  incident  to 
such  employment 

DaUas  v.  Ouff,  C.  A8.F,R.  Co.  61  Tex.  106; 
IB  Thomp.  Neg.  p.  069. 

The  court  should  have  instructed  the  Jury 
that  if  the  plaintiff  and  those  operating  the 
freight  train  were  in  any  degree  mutualfy  de- 
pendent upon  each  other  for  their  personal 
safety  in  the  discharge  of  their  respective 
duties,  then,  in  law,  they  would  be  fellow 
•enrants,  and  plaintiff  could  not  recover. 

Houiton  d  T.  a  R.  Co.  y.  Rider,  62  Tex. 
267. 

Messrs.  John  H.  Duncan*  J.  J.  Riee 
and  Robertson  ft  Robertson*  for  appellee: 

Appellee,  Welch,  though  engaged  in  the  line 
of  hu  employment,  was  in  a  department  or 
line  of  the  railroad  service  wholly  unconnected 
with  the  department  in  which  the  fireman,  con- 
ductor and  engineer  who  hurt  him  were  at  the 
time  engaged;  therefore  he  assumed  no  risk  of 
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their  negligence  and  correctly  recovered  for  the 
injury  caused  by  the  nc<;ligence  of  the  latter. 

Houston  dtT.  C.  R  Co.  v.  MareeUes,  50  Tex. 
834;  Chicago,  M,  d  St,  P.  R.  Co.  v.  Ross,  112 
U.  8.  877  [28  L.  ed.  787];  2  Thomp.  Neg.  pp. 
1087,  1038.  §  38;  Chicago  A  N.  W.  R.  Co,  y. 
Moranda,  98  111.  803;  \  Kedfield.  Railways, 
6tb  ed.  p.  568,  and  authorities  cited  in  note 
17,  also  Id.  570,  note  20;  Ryan  y.  Chicago  dh 
N.  W,R  Co,  60  111.  171;  Fitzpatrick  y.  New 
Albany  dt  8.  R,  Co,  7  Ind.  436;  Qillenieater  v. 
Madison  d  I,  R,  Co,  5  Ind.  889;  East  Tennessee, 
V,  d  G,  R.  Co.  V.  Be  Armond,  86  Tenn.  78; 
Cliicago,  B,  dO,  R.  Co.  y.  Orwry,  58  111.  272- 
285;  Meloy  y.  Cfhieago  d  N.  W.  R.  Co,  83  Am. 
(fe'Eng.  R.  R.  Cas.  858:  Hobson  v.  New  Mexico 
dA,  R.  Co.  28  Am.  &  Eng.  R.  R.  Cas.  360;  St. 
Louis  d  8.  F.  R,  Co,  v.  Weaver,  28  Am.  & 
Eng.  R.  R.  Cas.  341,  353,  354.  35  Kan.  412. 

Welch,  though  he  may  have  been  a  fellow 
servant  of  the  engineer  and  conductor,  who 
negligently  caused  his  injuries  when  on  duty  in 
the  line  of  his  employment,  was  not  such  fel- 
low servant  at  the  time  he  was  hurt,  and  so 
properly  recoyered. 

2  Thomp.  Neg.  p.  1046,  ^  48;  Baltimore  d 
0.  R,  Co.  y.  State,  83  Md.  542-^55;  Washburn 
v.  Nashville  d  C.  R.  Co.  ^  Head,  638. 

Gaines*  J,,  delivered  the  opinion  of  the 
court: 

Tills  was  an  action  for  personal  injuries 
brought  by  appellee  against  appellant.  The 
case  rntide  by  the  plaintiff  showed  the  follow- 
in/r  facts: 

The  plaintiff  was  the  foreman  of  a  bridge  gang 
in  the  employment  of  the  defendant  company, 
engaged  in  putting  in  and  repairing  bridges 
along  tbe  line  of  its  road.  About  8  o'clock  in 
the  morning,  on  the  day  of  the  accident,  he  was 
asleep  in  the  bunk  of  a  sleeping  car,  ]>rovided 
by  the  company  for  the  purpose,  which  was 
lying  on  a  side  track  of  the  railway  in  the  Town 
of  Cmmer.  At  the  time  mentioned  the  em- 
ployes of  the  defendant  operating  a  freight 
train  on  its  road  negligently  ran  the  train 
rapidly  upon  the  side  track,  and  struck  the  car 
upon  which  he  was  sleeping  with  such  violence 
that  he  was  thrown  from  hu  bunk,  and  serious- 
ly injured.  He  and  the  employes  who  caused 
the  injury  were  engaged  in  different  depart- 
ments of  the  company^s  road.  His  employment 
was  in  the  bridge  department,  and  he  recdved 
his  instructions  from  the  superintendent  or 
management  of  that  department,  while  the  em- 
ployes on  tbe  train  were  working  in  the  trans- 
portation department,  and  were  under  the 
orders  of  its  superintendent. 

It  appears  from  the  testimony  that  the  plaint- 
iff was  subject  to  the  orders  of  the  company^  to 
go  out  on  duty  at  any  time.  Without  referring 
to  the  assignments  of  error,  it  is  sufficient  to 
say  here  that  the  two  questions  presented  by 
the  record  are,  whether  the  plaintiff  and  the 
employes  of  the  train  are  to  be  deemed  fellow 
servants  in  the  sense  that  precludes  him  from 
a  recovery  of  the  company  for  injuries  inflicted 
by  reason  of  their  negligence;  and,  if  so, 
whether  he  is  to  be  considered  as  on  duty  at 
the  time  of  the  accident. 
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Upon  the  question,  who  are  to  be  held  "  fel- 
low servants/'  Id  the  legal  sense  of  that  term, 
there  is  ^'St  contrmieiy  of  Judicial  opinion. 
The  doctrine  that  one  fellow  servant  cannot  re 
oover  of  I  he  master  for  inluries  inflicted  through 
the  negligence  of  his  fellow  servant  is  of  coin- 
parativeW  recent  orieln.  Jt  was  first  announced 
in  1»87,  in  the  English  Court  of  Exchequer, in 
the  cast?  of  /tieitly  v.  Fowler,  8  Mees.  A  W.  1. 

The  Supreme  Court  of  South  Carolina  laid 
down  the  same  rule  in  the  case  of  Murray  ▼. 
SouUi  Carolina  Railroad  Company,  1  McMul.  L. 
886.  This  ca}«  was  decided  in  1841,  and  is  the 
first  case  in  which  the  rule  was  applied  In  this 
country.  Tne  opinion  shows  that  the  court 
was  unaware  uf  the  decision  in  Priestly  v.  Fouh 
ler,  supra. 

In  1842  the  subject  was  very  carefully  con- 
sidered by  the  Supreme  Court  of  Massacfiu- 
setts  in  the  case  of  FarweP  v.  Boston  HailTftad 
Corporation,  4  Met.  49,  and  the  same  doctrine 
was  announced.  This  has  become  the  leading 
case,  and  has  been  rigidly  followed  by  the 
courts  of  England  and~  by  a  majority  of  the 
courts  in  this  country.  The  question  of  per- 
sons employed  in  different  departments  of  the 
same  general  business  of  the  common  master 
was  considered  in  that  case,  and  in  discussing 
it,  Cfiitf  Justice  Shaw,  who  delivered  theopin 
ion,  uses  this  language: 

'*Il  wasstnmirlv  pressed  in  argument  that, 
although  this  might  be  ho,  where  two  or  more 
servants  nre  emplovcd  in  the  same  department 
of  dutv,  ^  here  each  can  exert  some  influence 
over  tiie  conduct  of  tlie  other,  and  thus  to  some 
extent  provide  for  his  own  security,  yet  that  It 
could  not  am)ly  where  two  or  more  are  em- 
ployed in  diirerent  departments  of  duty,  at  a 
diMance  from  each  other,  and  where  one  can 
in  no  degree  influence  or  ormtrol  the  conduct 
of  another.  But  we  think  this  is  founded  upon 
a  supposed  distinction,  on  vihich  It  would  be 
extremely  difllcult  to  establish  a  practical  rule. 
When  the  object  to  be  acoomplinhed  is  one  and 
.  the  same,  when  the  employen  are  the  same, 
and  when  the  several  persons  employed  derive 
tlielr  authority  and  compensation  from  the  same 
source,  it  would  be  extremely  difllcult  to  dis- 
tinguish what  constitutes  one  department  and 
what  a  distinct  department  of  duty." 

The  language  employed  in  the  last  sentence 
quoted  has  been  generally  used  bv  courts  ahd 
text  writers  as  the  batiis  of  the  definition  of  the 
term  felloie  servants.  Substantially  the  same 
langmige  has  been  frequently  employed  by  our 
own  courts  in  defining  the  term,  llftuston  A 
T.  a  H.  Co,  v.  Rider,  62  Tex.  207;  Texas  d' P. 
R,  Co,  ▼.  IlarringUm,  Id.  697;  Missouri  Pae, 
B.  Co.  V.  WaUs,  68  Tex.  549. 

Tlic  rule  so  announced  in  FarteeWs  Casf  has. 
as  pieviously  intimated, been  followed  closely  in 
the  Courts  of  England,  and  generally  in  the 
American  Courts,  in  its  broadest  applicntion. 
Latterly  there  has  been  shown  some  disposition 
to  modify  the  doctrine,  but  it  bus  mainly  been 
in  the  dirccii(.n  of  making  a  distinction  be- 
tween servants  of  a  difTerenl  grade. 

The  case  of  CMcnfjo  Rttilroo'l  Company  v. 
Ross,  112  U.  S.  877  [23  L.  ed.  7^7].  is  a  cjise  of 
this  latter  character.  As  to  service  in  dittereul 
departments  of  the  same  common  et  p!oymcnt, 
there  is  less  conflict  of  authority.  In  thcconrls 
of  a  few  of  the  States  it  has  been  held  that  the 
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employ^  in  diiferfnt  branches  of  the  ftame 
gcncnil  employment  are  not  fellow  servants. 

This  is  the  rule  in  Illinois  (Chicago  S  N.  H. 
R,  Co.  y,  Moran>}a,  108  IIL  676);  in  Tennessee 
(Nashville  d  D.  R,  Co,  y,  Jones,  9  Ileisk.  87); 
in  Kentucky  ( LouisHVe,  C,  db  L.  R.  Oo.  t. 
Catens,  9  Bush,  669);  in  Georgia  (Cooper  y. 
Mullins,  80  Ga.  150);  and  perhaps  in  Vir^nia 
(Moon  y.  Richmond  dt  A,  R,  Co,  78  Va.  745). 

This  was  the  ruling  in  Indiana  in  the  earlier 
decisions  (GiUenwUer  y,  Madison  df  /.  R,  Co. 
6  Ind.  889;  Fitepatrick  y.  New  Albany  dk  8.  k, 
Co.  7  Ind.  480);  but  these  cabes  have  since  been 
overruled  (Columbus  db  L  C,  R,  Co,  y.  Arnold, 
81  Ind.  174). 

Jud;;e  Thompson  Jn  his  work  on  Negligence, 
lays  this  down  as  the  exceptional  doctriue.  2 
Thomp.  Neg.  1026. 

Our  researches  haye  satisfied  us  that  this  is 
correct,  and  that  the  great  weight  of  aathority 
is  the  other  way.  The  cases  are  too  numerous 
for  citation;  but  see  Thomp.  Neg.  supra; 
Shearm.  A  Redf.  Neg.  98  103.  l<^:  Whan. 
Neg.  §  280;  Wood,  Master  &  Servant,  $  495. 
See  also  Patterson,  Ry.  Accident  Law,.gg  824, 
826,  where  the  cases  are  ^uped. 

In  reference  to  these  citations,  the  caution  Is 
to  be  observed  that  In  many  of  the  cases  io 
which  certain  employes  were  not  held  fellow 
servants  it  was  upon  the  ground  that  the  one 
was  sublect  to  the  control  of  the  other.  In 
considenng  this  question,  there  is  danger  of  a 
mistake  srowing  out  of  that  class  of  cases 
which  hokl  a  railroad  company  liable  to  its  serv- 
ants operating  its  trains  for  injuries  resulting 
from  negligence  in  the  keeping  of  the  track. 
In  deciding  these  cases,  the  courts  sometimes 
say  that  the  train  men  and  the  track  repairers 
are  not  fellow  servants;  and  it  is  pretty  gen-, 
erally  held  that  in  these  cases  Uie  person 
charged  with  the  duty  of  keeping  up  the  track 
is  the  reprcsentatlye  of  the  oomnany,  and  not 
a  servant  only.  But  the  true  rule,  as  we  take 
it,  is  that  it  is  the  implied  obligation  and  duty 
of  the  company  to  its  employes  to  furnish  a 
safe  track. 

But  in  the  present  case,  if  we  should  hold  that 
the  plaintiff,  ss  to  reoairing  bridges,  etc.,  was 
the  representative  of  the  company,  and  thai  the 
servants  in  the  transportation  department  could 
recover  for  injuries  resulting  from  his  neglect, 
it  would  not  follow  that  he  could  recover  for 
their  n^ligence.  A  servant  may  be  a  represent- 
ative 01  the  company  in  one  relation;  a  fellow 
servant  with  coemployes  in  another.  Orispim 
v.  Rabbiit,  81  N.  Y.  616. 

Recurring  to  our  own  decisions,  we  think  it 
has  bc'cn  decidcnl  in  the  case  of  IhtUas  v.  Ou^f, 
C,  dtS,  F,  Rtiilwty  Company,  61  Tex.  196,  that 
service  in  different  departments  of  duty  does 
not  exempt  an  employe  of  a  railroad  conrmany 
from  the  operation  of  tlie  general  nde.  There 
the  railroad  company  was  engaged  in  construct- 
ing an  extension  of  its  line.  The  plaiutilT  had 
l)eco  employed  in  watching  the  ties  along  the 
line,  but  had  undertaken  (K>r  the  company)  to 
pn>cure  and  rucord  adeefl,  and  in  the  discharge 
of  this  duty  took  passai^  unou  the  const  motion 
train,  when  he  was  injurea  by  the  urgligenoe 
of  the  employes  who  were  op(*niting  the  train, 
lie  was  held  not  entitled  to  recover.  We 
undcrKtand  the  decision  to  be  placed  upon 
the  broad  grouud  that  the  fact  tint  plaintiff. 
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'tboagli  engaffed  in  a  different  line  of  duty 
from  the  employes  who  were  ruDDing  the  tralD, 
waa  tbeir  fellow  seryant.  We  confess  that  the 
reasoning  upon  which  the  rale  baa  been  adopt- 
ed is  not  very  satisfactory. 

It  is  said  that  when  the  servant  accepts  the 
employment  of  the  master  he  impliedly  assumes 
the  risk  of  the  negligence  of  hislellow  servants. 
The  argument  seems  illogical.  It  amounts  to 
saying  that  the  law  is  that  he  cannot  recover 
because  he  takes  the  risk,  and  that  he  takes  the 
risk  because  the  law  is  so.  By  a  parity  of  rea- 
Bonine,  we  might  assume  that  he  takes  the 
risk  of  his  master's  own  personal  negligence, 
and  that,  therefore,  the  master  would  not  be 
liable  to  a  servant  for  such  neirligence. 

A  more  reasonable  ground  is  that  of  public 
policy.  It  is  freciuently  asserted  as  the  true 
oasis  of  the  doctrine,  and  is  founded  upon  the 
tiieory  that  it  is  calculated  to  make  servants  in 
a  common  employment  watchful  of  each  other, 
and  thereby  to  promote  carefulness  in  the  per- 
formance of  their  duties.  If  this  is  to  be  taken 
as  the  trae  ground,  the  rule  should  be  confined 
to  those  servants  whose  duties  bring  them  into 
•ach  Juxtaposition  that  one  would  oe  enabled 
to  observe  the  negligence  of  his  fellows.  But, 
however  unsatisfactory  may  be  the  reasons  for 
the  doctrine,  it  is  too  well  established,  and  its 
limita.  In  so  far  as  the  question  before  us  is 
concerned,  are  too  well  defined,  to  permit  us 
to  intrench  upon  it 

We  feel  constrained,  both  by  the  former 
opinions  of  this  court  and  the  great  weight  of 
authority  elsewhere,  to  hold  that  the  employes 
who  were  operating  the  train  which  causied  the 
injury  in  this  case  were  the  fellow  servants  of 
the  plaintiff.  If  we  could  hold  it  an  open 
question,  our  ruling  might  be  otherwise;  out 


we  consider  the  doctrino  too  Crraly  establishea 
to  be  changed,  except  by  the  action  of  the  Leg- 
islature. 

The  other  proposition  in  this  case  requires  no 
extended  discussion.  The  plaintiff  at  the  time 
of  the  accident  was  asleep  on  a  car  beloneing  to 
the  company,  provided  by  it  for  that  purpose, 
which  was  placed  upon  its  side  track,  lie  was 
liable  to  be  called  upon  at  any  moment  to  go 
out  with  bis  gang  upon  duty  upon  the  road. 
We  think  he  must  be  held  to  have  been  upon 
duty  at  the  time  he  received  the  injurjr.  That 
the  accident  occurred  when  he  was  resting  from 
his  labors,  we  think  makes  no  difference.  He 
was  subject  to  the  call  of  the  company  at  the 
time,  and  his  case  differs  from  that  of  other  ser- 
vants who  engage  for  certain  hours  of  employ- 
ment, and  who  are  injured  during  the  intervals 
in  which  the  master  has  no  claim  upon  his  ser- 
vices. 

We  think  the  court  should  have  instructed 
the  Jury  that  if  plaintiff  was  foreman  of  the 
bridge  gane,  and  was  injured  by  the  negligence 
of  the  employ^  operating  a  train  on  the  road, 
he  was  the  lellow  servant  of  such  employes; 
and  also  that  if  at  the  time  of  the  accident  he 
was  asleep  upon  a  car  provided  for  the  purpose 
by  the  company,  and  under  his  contract  was 
subject  to  be  called  out  for  duty  at  any  moment, 
he  was  on  duty. 

The  assignment  that  the  court  erred  in  over- 
rnlinff  the  motion  for  a  new  trial,  on  the  ground 
that  tlie  evidence  is  not  supported  by  the  ver- 
dict, sets  out  fully  the  particulars  in  which  the 
evidence  fails  to  support  the  verdict,  and  is  well 
taken. 

The  Judgment  toiU  aooonUngly  be  revereed,  and 


OALIPORNIA  SUPREME  COURT. 


MERRILL  LODGE.  No.  209.  L  O.  O.  T., 

Beept, 

«. 

A.  M.  ELLSWORTH  et  al.,  Appte. 

(....OaL....) 

AralMirdJ]iate  ladget  duly  incorporated  under 
state  Jaws,  caDoot  bo  deprived  of  the  poBaeaaion 
and  control  of  property  belongrinir  to  it,  by  the 
grand  lodge  of  the  order  with  which  it  is  con- 


nected, although  under  the  constitution  of  the 
order  It  has  been  suspended  by  the  grand  lodge* 

(January  28, 188BJ 

APPEAL  by  defendants,  from  a  Judgment  of 
the  Los  Angeles  County  Superior  Court 
(Brunson,  J,),  in  favor  of  plaintiiT  iu  an  action 
to  restrain  interference  with  certain  real  and 
personal  property.    Afflrmed, 

The  facts  sufficiently  appear  in  the  opinion 
of  the  commissioner. 


Nora.— ^yatarrMU  and  henevoleintaoeietiea ;  property 

rightsi 

The  Supreme  Lodge  ot  A.O.  U.  W..  Incorporated 
vnder  tbe  laws  of  Kentucky,  demanded  assees- 
monts  of  the  Michigan  Gnind  Lo<lge.  which  In  turn 
demanded  thom  from  tbe  membeia  of  subordinate 
lodges ;  but  it  was  decl'Ied  by  the  courts  that  this 
could  nut  be  done.  It  is  not  competent  for  the  re- 
spondent (tbe  grand  lodge)  to  siibject  itself  €\r  Its 
members  to  a  foreiini  authority  in  this  way.  There 
Is  no  law  of  the  State  permitting  it,  nor  could  there 
be  any  law  of  the  State  which  would  subject  a  cor- 
poration created  and  existing  under  the  laws  of 
this  State  to  the  Jurisdiction  and  control  of  a  body 
existing  in  another  State  and  in  no  miinner  under 
controrof  our  laws.  L:imi)here  v.  Grand  Iy>dge, 
A.  O.  U.  W.  47  Mich.  429;  Hirschl,  FniterniUes  & 
floctetles,  4A. 

Pialntiir,  as  treasurer  of  Cayuga  Lodge,  sued  the 
defendants  to  recover  from  them  ceruiln  lodge 

8  L.  R.  A. 


property,  and  stated  that  the  defendants  had  for- 
merly constituted  said  lodge,  but  had  l)een  expelled 
by  the  grand  lodge,  and  their  charter  revolced,  and 
that  plaiiitlfrs  had  then  l)een  install jd  by  tlie  gnind 
lodge,  and  had  been  directed  to  receive  from  the 
defendants  all  the  lodge  pnipcrty.  It  was  unani- 
mously decided  that  the  defendants  were  not  bound 
by  the  decree  rendered  against  them  In  the  grand 
lodge,  and  that  such  decree  formed  no  valid  basis 
on  which  to  rest  the  lawsuit.  Austin  v.  Searing,  IB 
N.  Y.  112:  HifBchl,  Fraternities  ft  S(»ciotio«s  46. 

It  has  been  decided  that  the  Grand  Lodge  of 
Pennsylvania  A.  O.  U.  W.  had  no  ixiwer  to  demand 
assessments  from  members  of  subordinate  lodges, 
in  order  to  raise  a  fund  to  be  sent  to  the  otlier 
States,  because  by  its  chturter  it  (the  errand  lodge)  is 
limited  to  the  relief  of  the  members  of  lis  own 
lodge,  and  of  its  subordinate  lodges.  Corona  Lodtre 
V.  Grand  Lod»re.  Towa  Workman,  April,  15,  1888- 
Uirachl,  FrateruiUcs  &  Socielies.  4&, 


«4S 


Menrs.  Jaliva  lijona  and  Cbapman  is 
Hendrlck  for  appellants. 

McwTB,  Will  D.  Gould  and  James  TL 
BlaAchard,  for  respoDdeot: 

The  plaintiff's  power  to  hold  and  control  its 
properly  is  derived  from  the  State. 

Civil  Code,  8§  695.  696. 

The  plaintiff  could  not  be  devested  of  this 
power  without  due  process  of  law. 

Const.  Cal.  art.  1,  par.  18. 

"Due  process  of  law"  means  ludgment  of 
law  in  its  regular  course  of  administration 
through  courts  of  justice. 

Fetter  v.  Wilt,  46  Pa.  460. 

Neither  the  grand  lodge  nor  an^  of  its  agents 
had  any  authority  to  interfere  with  plaintiff's 
property. 

Good  Templar's  Dig.  pp.  10,  286;  Proceed- 
ings of  the  Kight  Worthy  Grand  Lodge,  5th 
Sess.  p.  18;  14th  Sess.  p.  12;  flirschl.  Frater- 
nities &  Societies,  pp.  44, 45;  Austin  v.  Searing, 
16  N.  Y.  112;  Lamphere  v.  Grand  Lodge  A,  0. 
U.  W,  47  Mich.  429;  McCaUion  v.  Hibemia  & 
4b  L.  Society,  70  Cal.  166. 

It  would  be  against  public  policy  to  allow  a 
secret  organization,  by  means  unknown  to  the 
law  and  the  courts,  to  amass  and  control  prop- 
erty all  over  the  country.  The  courts  will  not 
lend  their  power  to  aid  or  enforce  obedience  to 
the  commands  of  any  secret  organization. 
Obedience  must  be  voluntary. 

Austin  ▼.  SearifUf,  16  N.  Y.  112;  MeCaUion 
V.  Hibemia  8.  d  L.  Society,  70  Cai.  166. 

Either  party  may  sever  the  relations  between 
a  subordinate  and  a  grand  lodge. 

Hirschl,  Fratemit  es  &  Societies,  pp.  44, 45; 
Austin  V.  Searing,  16  N.  Y.  112, 


Cauvo&kia  SuPREMjfi  CouaT. 


Jab., 


»•  C,  delivered  the  following  opinion: 

Suit  for  an  injunction  to  restrain  the  de- 
fendants from  interfering  with  certain  real  and 
personal  property.  The  court  below  gave 
judgment  for  the  plaintiff,  and  the  defendants 
appeal. 

The  case  appears  to  have  grown  out  of  a 
dispute  between  the  members  of  the  lodge,  as 
to  its  management  and  control. 

The  answer  admits  that  the  plaintiff  is,  and 
was  at  the  time  in  question,  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Cali- 
fornia, and  avers  that  on  April  1,  1886,  "Will 
D.  Gould,  James  H.  Blanchard,  C.  C.  Dunn, 
M.  W.  Childs  and  others,  members  of  said 
Merrill  Lod^,  got  control  of  said  lodge,  and 
€lected  the  officers  thereof,  the  said  Gould, 
Blanchard  and  Childs  being  elected  trustees 
thereof,  and  undertook  to  destroy  the  said  or- 
der, and  to  control  the  same  for  their  own  pri- 
vate ends." 

It  further  avers.  In  substance, that  the  plaint- 
iff is  a  "subordinate"  lodge  of  the  order;  that 
by  the  constitution  of  tne  grand  lodge  it  is 
4ieclared  that  anv  subordinate  lodge  wh^h  fails 
to  do  certain  things  "shall  be  deemed  an  ex- 
tinct lodge,  and  its  charter  shall  be  forfeited:" 
that  the  plaintiff  by  its  conduct  brought  itself 
within  this  provision,  and  was  "suspended"  by 
the  grand  lodge;  and  that  the  defendant  £lli»> 
worUi  "was  bv  the  gr&nd  chief  templar  of  the 
grand  lodge  or  the  State  of  California  appoint- 
ed the  deputy  of  said  grand  chief  templar,  and 
directed  bv  him  to  take  possession  of  the  books, 
ptipers  and  the  other  property  of  said  Merrill 


Lodee,  and  hold  the  same  subject  to  and  until 
the  further  order  of  said  grand  lodge."  which 
the  said  Ellsworth  pror  eeued  to  do. 

These  averments  of  the  answer  (except  as  to 
the  wrongful  intent  of  the  persons  who  "got 
control"  of  the  corporation)  appear  to  be  tiue. 
Upon  the  question  of  the  ownership  of  the 
property  the  court  finds  that  "Said  plain '^ff,  in 
furtherance  of  its  objects,  leased  a  certain  ha!I 
.  .  .  that  said  plaintiff  is  now,  and  has  been 
since  December  8,  1874,  in  possession  of,  and 


entitled  to  the  possession  of  said  hall;"  that 
plaintiff,  "for  the  purpose  .for  which  it  was 
incorporated,  has  expended  for  carpets,  furni- 
ture, fixtures,  books  and  necessary  property, 
for  the  carrying  on  of  its  work,  the  sum  of 
$3,000;  that  said  hall  is  a  necessary  and  proper 
place  in  which  to  keep  all  of  said  property, 
and  for  the  promotion  of  its  said  benevolent 
purposes;"  and  that  "The  defendanta,  or  either 
of  tnem,  have  no  right,  title  or  interest  in  or 
to,  or  any  right  of  possession  of  said  hall,  or 
the  furniture,  books,"  etc. 

The  appellants  make  no  criticism  upon  the 
8ufficien(nr  of  this  finding  as  a  finding  of  own- 
ership. Their  position  seems  to  be  that  the 
suspension  bv  the  grand  lodge,  and  the  ap- 
pointment of  Ellsworth  as  the  deputy  of  tiie 
grand  chief  templar,  entitled  him  to  the  pos- 
session and  control  of  the  propertv.  The  re- 
lation between  the  grand  lodge  and  the  corpo- 
ration pluintiff  is  not  very  dear  from  the  record 
before  us;  but,  as  we  view  the  case,  no  ques- 
tion as  to  the  rights  of  the  plaintiff  or  its 
members,  as  members  of  the  order,  is  in- 
volved. 

The  question  presented  is  one  of  property 
merely;  and  in  relation  to  this  two  controlling 
facts  appear  from  tlio  record,  viz.:  that  the 
plaintiff  is  a  corporation  duly  or^nized  under 
the  laws  of  the  State  of  California,  and  that  it 
Is  the  owner  of  the  property  in  question,  in 
which  the  defendants  have  no  right,  title  or 
interest.  It  follows  from  these  facts  that  the 
plaintiff  is  entitled  to  be  protected  against  the 
acts  of  the  defendants.  The  ownership  of  the 
property  draws  to  itself  the  right  of  possession 
and  controL  And  since  the  plaintiff  is  a  cor- 
poration it  can  only  be  dissolved  in  the  manner 
prescribed  b^  the  laws  of  California. 

The  provision  of  the  constitution  of  the  grand 
lodge  tnat  in  certain  contingencies  the  subordi- 
nate lodge  "shall  be  deemed  an  extinct  lodge, 
and  its  charter  shall  be  forfeited,"  and  the 
"suspension"  by  the  grand  lodge,  and  the  ac- 
tion taken  by  the  grand  chief  templar,  have  not 
the  slightest  effect  upon  the  legal  existence  of 
the  corporation;  and  as  long  as  it  exists  its 
affairs  must  be  managed  by  its  duly  elected 
officers,  as  provided  by  law.  If  they  miscon- 
duct themselves,  appropriate  proceedings  to 
remove  them  must  be  resortea  to.  But  the 
propriety  of  their  conduct  will  not  be  inquired 
into  in  a  suit  by  the  corporation  to  protect  iu 
property. 

'The  showing  seems  to  us  to  be  sufficient  to 
entitle  the  plaintiff  to  an  injunction.  We 
therefore  advise  that  the  Judgment  be  lifl^rmed. 

We  concur:  Belchert  0,  O.;  Foote»  (7. 

Per  Curiam! 

For  the  reasons  given  in  the  foregoing  <^tn 
ion,  (he  judgment  is  affirmed. 


Flujceb  y.  Georgia  Railboad  A  Baskikg  Co. 


8tt 


GEORGIA  SUPREME  COURT. 


ELUKER,  Py.  in  Err., 

V. 

GEORGIA  RAILROAD  A  BANKING  CO- 

C....Ga.....) 

*l.The  dominion  of  a  railroad  oorpom^ 
tion  over  Its  trains,  tracks  and  ri£rht  of  way  is 
no  less  complete  or  ezdusiTe  than  that  which 
every  owner  has  over^  his  own  property.  Hence, 
the  corporation  may  exclude  whom  it  pleases 

*  when  they  come  to  transact  their  own  private 
business  with  passengers  or  other  third  persons, 
and  admit  whom  it  pleases  when  they  come  to 
transact  such  businesB.  This  applies  to  selllnir 
lunches  to  or  sollcitlnff  orders  from  passensers 
for  the  sale  of  lunches. 

S.  A  mfyrf^  implied  lieenflOt  no  matter  how 
long  enjoyeoTto  transact  such  business,  for 
which  no  consideration  has  been  paid,  is  revoca- 
ble at  any  time;  and  such  revocation  results  ftx>m 
notice  not  to  prosecute  the  business  in  the  future. 

&  One  ^rho  persists  in  ustng^  the  license 

after  notice  of  its  termination,  may  be  prevented 
fMm  so  doing  by  such  force,  not  extending  to 
life  or  limb,  as  may  be  necessary  to  effectuate  his 
expulsion  ftrom  the  premises. 
4.  A  lessee  or  licensee  of  the  exclusive  priv- 
ilege of  entering  the  cars  or  upon  the  right  of 
way  to  sell  or  supply  lunches,  is  not  a  servant  or 
agent  of  the  corporation,  so  as  to  render  it  liable 
for  an  assault,  or  an  assault  and  battery,  com- 
mitted by  such  lessee  or  licensee  upon  a  compet- 
itor who  seeks  lawfully,  on  his  own  premises,  to 
obtain  the  patronage  of  passengers. 

8w  A  master  ^las  no  rig^ht  of  action  fi>r  an 
assault*  or  an  assault  and  battery,  upon  his 
servant,  unless  some  loss  of  service  or  capacity  to 
serve  results  therefrom. 

(January  21, 1880L) 

ERROR  to  the  Green  Countv  Superior  Court 
(Jenkins,  J,),  to  review  a  judgment  of  non- 
suit in  an  action  to  recover  damages  alleged  to 
have  resulted  to  plaintiff  by  being  expelled  from 
defendant's  right  (ft  way.    Affirmed, 

The  facts  appear  in  the  opinion. 

MeuTB,  H.  F,  ft  H.  O,  Lewis  for  plaintiff 
in  error. 

Mestra.  J.  B.  Cnmminir  and  J.  A«  Bil- 
linps  for  defendant  in  error. 

Bleckleyt  Oh,  /••  delivered  the  opinion  of 
the  court: 

The  plaintiff  had  for  some  nine  years,  with- 
out objection  on  the  part  of  the  company,  ex- 
ercised the  privilege  of  coming  upon  the  right 
of  way,  and  dealing  with  passeDgen  by  sup- 
plying them  with  lunches.  A  part  of  the  time 
he  had  even  used  the  platform  of  the  company 
for  this  purpose,  and  perhaps  also  had  been  al- 
lowed to  enter  the  cars.  Ilie  privilege,  except 
as  to  coming  upon  the  right  of  way,  was  re- 
voked some  four  years  previously  to  October, 
1886.  On  the  10th  of  said  Octoberthe  plaintiff 
received  notice  to  cease  the  exercise  of  Uie  priv- 
ilege as  to  the  right  of  way,  and  was  also  in- 
formed that  the  exclusive  right  of  serving 
lunches  to  passenffers  had  been  leased  by  the 
company  to  one  Hart 

•Head  notes  by  Blsoklvv,  Ch.  J. 
2L.RA. 


About  a  week  after  receiving  this  notice  the 
plaintiff's  servant  was  on  two  or  three  occa- 
sions expelled  from  the  right  of  way  by  a  serv- 
ant of  the  company  and  in  one  instance  the 
company'R  servant,  io  controlling  the  action  of 
the  plaintiff's  servant,  did  not  deeist  where  the 
right  of  way  stopped,  but  conducted  the  in- 
truder  across  the  public  street,  and  up  to  the 
plaintiff's  door.  The  plaintiff,  seeing  that  he 
could  not  carry  on  his  business  through  the 
medium  of  a  servant,  undertook  to  conduct  it 
himself,  and  he  also  was  expelled — both  Hart 
and  the  defendant's  servant  co-operating  in  his 
expulsion,  and  Hart,  but  not  the  servant,  con- 
tinuing the  use  of  force  beyond  the  right  of 
way,  and  into  the  public  street. 

The  plaintiff,  after  this,  undertook  to  adver- 
tise his  bubiness  by  ringing  a  bell  in  the  street 
in  front  of  his  premises,  and  EEart  alone  inter- 
fered with  that,  and  committed  an  assault  upon 
him  in  the  street.  For  these  grievances  he 
brought  his  action  against  the  company.  The 
case  was  tried,  and  the  court  granted  a  nonsuit 

1.  It  is  contended  that  the  company  has  no 
such  exclusive  dominion  over  the  tracks  and 
spaces  embraced  in  its  right  of  way  as  to  en- 
title it  to  exclude  therefrom  any  person  enter- 
ing thereon  in  an  orderly  manner,  and  upon 
lawful  business;  and  especially  that  it  cannot 
discriminate  against  one  person  and  in  favor  of 
another.  We  have  discovered  no  authority  for 
this  position,  either  in  its  more  limited  or  more 
extended  form.  On  the  contrary,  it  would 
seem  that  the  very  nature  of  property  involves 
a  right  of  exclusive  dominion  over  it  in  the 
owner. 

We  cannot  believe  that  there  is  a  sort  of  right 
of  common  lodged  in  the  public  at  large  to  en- 
ter upon  lands  on  which  railroads  are  located, 
and  over  which  they  have  secured  the  right  of 
way.  Such  lands  the  railroad  companies  may 
inclose  by  fences  if  they  choose  to  do  so,  and 
exclude  any  and  all  persons  whomsoever. 
Their  dominion  over  the  same  is  no  less  com- 
plete or  exclusive  than  that  which  every  owner 
has  over  his  property.  If  they  do  not  choose  to 
erect  fences  ana  make  inclosures,  they  may,  by 
mere  oroers,  keep  off  intruders,  and  they  may 
treat  as  intruder  all  who  come  to  transact  their 
own  business  with  passengers,  or  with  persona 
other  than  the  companies  themselves.  To  do 
this,  however,  they  must  give  fair  notice;  in- 
asmuch as  by  a  sort  of  common  law  or  com- 
mon understanding  in  this  country  an  unfor- 
bidden entiT  on  uninclosed  lands  is  not  a 
trespass,  unless  the  intruder  comes  for  some 
improper  purpose,  or  to  remain  an  undue  or 
unnecessary  length  of  time. 

It  is  manifest  that  the  grant  of  the  privilege 
to  one  or  more  is  no  rightful  cause  of  complaint 
on  the  part  of  others  to  whom  a  like  privilege 
is  denied.  The  right  to  make  such  discrimina- 
tions is  incident  to  the  ownership  of  all  prop 
erty  which  is  not  devoted  to  some  use  that  in 
ana  of  itself  involves  an  invitation  to  the  pub- 
lic to  enter  and  enjoy  for  the  time  being.  The 
business  of  selling  lunches  to  passengers,  or  of 
soliciting  from  them  orders  for  the  same,  is  not 
one  which  every  citizen  has  the  right  to  engage 
in  upon  the  tracks  and  premises  of  a    dlway 


Haktiaxd  Court  or  ApnALa. 


Feb. 


MmpaDji  and  conseonentl;  those  who  do  en- 
gage Id  [1  SDd  con;  II  on  miiBt  be  depeodent 
upon  tbe  compHiiy  for  the  privilege.  And 
wlielber  tlie  permission,  when  granled,  be 
called  a  Icuee  or  a  liceoBe,  makes  no  difference; 
nor  doe*  it  make  an;  diltereDce,  except  In  tbe 
matter  of  revoca'ioD,  tvbetlier  tbe  giant  be 
graluitoiM.  or  made  for  a  conBideration.  Bar- 
luji  V,  Oyittr  Say  A  H.  Steam-Bout  Co.  87  N. 
T.  801;  Landrigan  v.  8:aU,  81  Ark.  W;  ffawn 
T.  Botton  A  M.  H.  Co.  aGray.  677;  Junetion  fl. 
Q>.  T.  Philadelp/iia,  88  Pa.  «M;  SiMni^y  V.  Bot. 
ton  it  A.  R.  to.  128  Hasa.  B;  PiUAwrgk,  Ft. 
W.ACa.  Go.  r.  Bingham,  20  Obio  Bt.  8M; 
Etiler  V.  mOon.  86  Oa.  701. 

3.  Tliiii  ilie  compiin;  allowed  tbe  plnintlfl  to 
■ell  hia  luuclies  upon  lu  right  of  way  for  a 
long  apBce  of  time,  «ty  nine  jean,  without 
objection,  guve  him  oo  tight  to  tbe  privilege  In 


wliicb  wRi  revokable  at  any  dme;  certainly  __ 
aficr  giving  him  reasonable  notice.  In  tbia  In- 
Mance,  heuad  notice  forabout  one  week  before 
any  declEive  steps  were  taken  to  pal  a  stop  to 
his  dtifilinga.  He  refused  to  yield  lothe  notice, 
«nd  for  tbnt  reason  alone  a  resort  to  force  on 
tiie  part  of  tbe  compnny  w%i  had.  There  can 
*"    ~i  doubt   that  such  a  license  could    *" 


109  Jnd.  830,  7  West.  Rep.  889;   Wingimt 
Tiff.  34  Ga.  179;  Colcord  v.  Carr,  71  Ga.  103; 
Cook  T.  Airfoen,  M  na.  840;  Utation  v.  fraak- 
Un,  la  Gfl.  989;  SAeinM  v.  ChUier.  8  Ga.  83. 

Ttie  force  used  by  the  company'a  servant 
waa  of  a  mild  and  gentle  character;  certainly 
to  aa  agntast  tbe  ptaiiiiiS  himself.  Not  only 
wn  no  riolcnccdone  to  life  or  member,  but  not 
wen  was  the  plaintiff  treated  rudely;  and  Itie 
company's  servant  desisted  before  the  plaintiff 
had  wllluinwn  beyond  the  right  of  way. 


far  grcaterdegrce  of  force  than  tbat  used  would 
have  been  Justifiable,  hod  the  piui  it  tiff  rendered 
It  necessftry  in  order  for  hlsRipulaion  to  be  ac- 
complisbed.     Wood  v.  LtaJhUter,  IS  Meea.  ft 

w.  as. 

4.  For  the  vlolenoe  of  Hart,  the  lessee  or 
liceniee  of  the  privilege,  the  company  ia  not 
responidble.  He  was  not  acting  as  a  servant  of 
tbe  compney,  but  In  bis  own  oebalf;  and  al- 
though thecompany,  by  its  servant,  co-opervial 
with  him  in  the  wglnning,  that  co-operation 
ceased  before  Hart  bad  transcended  tbe  limila 
of  bis  ovra  rights.  If  Hart  pursued  the  plaint- 
iff into  or  upon  tbe  street,  be  alone  ia  raponsi- 
ble.  Tbe  compaoy's  servant  declined  to  lake 
part  in  that  proceeding,  iMit  conHned  himself 
and  his  action  to  the  company's  prcntlaes. 
Tbis  same  distinction  applies  to  Hart's  Interfer- 
ence with  ringing  tbe  bell  in  front  of  the  plaint- 
iff's premises  on  the  street  Hart  alone  under- 
took to  deal  with  the  plalniiff  for  u^ing  tbe  bell, 
and,  so  far  as  appears,  no  servant  of  tbe  oom- 
pany  was  even  present  on  that  occasion.  IU> 
conduct  then  and  Uiere  certainly  affwds  no 
cause  of  action  against  tbe  company, 

5.  It  does  appear,  however,  that  tlw  com- 
pany's Bervaot,  although  be  did  not  cbaae  Um 
plaintiff  beyond  tbe  ri^ht  of  way,  pushed  the 
matter  funucr  in  dealing  wl>h  the  plalntilTs 
servant.  He  not  only  forced  him  off  tbe  right 
of  way,  but  across  tbeslreet,  and  to  the  plaint* 
Iff's  door.  This  msy  give  a  cause  <rf  actioii  le 
tbe  servant,  but  it  funiishea  none  to  tbe  plaint- 
iff.  because  there  was  do  loss  of  service,  nor 
any  Impairment  of  capadly  to  render  earvloe; 
and,  for  s  master  to  have  a  right  of  actkm  (or 
an  assiiult  and  battery  committed  uponhbaerv- 
ant,  one  or  both  of  tbeee  conseaueocea  mast 
ensue.  Bnberi  Mar^t  Cam,  S  Coke,  IIS  a; 
Wood,  Mast.  &  Berv.  %  334;  BIgelow,  Torts, 
108, 109;  1  Minor.Inst.  i£4,and  auUioniies  cited. 

'     Judgmeni  uSiriMi. 
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UieUfeoI  bis  debtor. 


S.  A  Ulto  Innmuiee  pollcvla  but  »ebo«a  In 

aeUonfWtheparnieiit  of  money,  and  may  b« 
HsotKned  as  suoh  under  tbe  Haryland  AoCofian. 


8.  A  creditor  irhOf  In  p 
fld«  •Stort  to  ■ 
debt.  Inmrea  the  lift  o 

takes  a  poUoj  In  bis  own  name,  or  lor  ma  owa 
beneflt,  wbioh  be  la  obliged  to  keep  aUve  hj  W' 


RiTTLSB  T.  Smith. 
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iBir  mnlumfl,  is  entitled  to  hold  all  he  oan  re- 
eorer  on  the  poUoj,  if  there  Is  not  such  e  icroes 
disproportion  between  the  debt  and  the  amount 
of  the  policy  as  to  make  the  transaction  a  speou- 
latlon  or  wager. 

4.  A  creditor  who  took  out  polidos  in  mu- 
tual aid  asBoolatlons  on  the  life  of  bis  debtor,  on 
which  policies  he  became  liable  to  be  assessed  as 
a  member,  and  on  which  be  paid,  within  the  pe- 
riod of  about  nine  months  thereafter,  the  sum  of 
9B6L7S,  and  the  amount  collected  on  which,  on 
the  debtor^  death,  was  $e.UMJ^  belntr  an  excess 
•f  $474JS  over  the  amount  of  the  debt.  Is  entitled 
to  hold  the  whole  amount  reoei%*ed,  as  tbere  is 
no  suoh  disproportion  between  the  debt  and  the 
Insurance  as  to  warrant  a  condemnation  of  the 
transaction  as  a  speculation  or  wager. 

(February  a,  U80J 

APPEAL  by  defendant,  from  a  Jadfrment  of 
the  Circuit  Court  of  Baltimore  City  in  fa- 
Tor  of  plaiutifiF  in  an  action  to  recover  insor- 
ftoce  money  collected  by  defendant  upon  a 
policy  iDSunng  the  life  of  plaintifl's  intestate. 
Metened, 

The  facts  are  fully  stated  in  the  opinion. 

Argued  before  Miller,  Robinson,  Irving, 
Stone,  Bryan,  Tellott  and  McSherfy,  JJ, 

Measn.  J.  Wilson  TiO»kiii  and  R.  R. 
Battee  for  appellant. 

Mr,  T.  Alexajider  Seth  for  appellee. 

Hlllor*  t/.,  delivered  the  opinion  of  the 
court: 

In  Jane,  1886,  Victor  Smith  was  indebted  to 
William  H.  Riitler  in  the  sum  of  aboat  $1,000; 
and  Smith,  being  inM>lvent,  Rittler  took  out 
certificates  of  insurance  on  Smith's  life  in  four 
several  mutual  aid  associations,  aggregating  on 
their  face  the  sum  of  $6,000.  These  certificates 
were  all  in  favor  of  Rittler  and  he  paid  all  the 
premiums  or  assessments  thereunder. 

Smith  died  in  March,  1887,  and  Rittler  col- 
lected from  these  insurances  the  sum  of 
$2,1S4.82,  which  appears  to  have  been  all  that 
could  have  l)een  collected,  according  to  the 
terms  of  the  certificates  and  the  financial  con- 
ditions of  the  associations.     Deducting  from 


this  sum  the  debt  and  interest  due  Rittler  the 
premiums  be  had  paid  and  the  co^ts  and  ex- 
penses of  effecting  the  iDSuranccs.  there  re- 
mained a  balance  of  $474.58,  as  of  the  first  of 
June,  1887. 

On  the  third  of  October  followinir,  letters  of 
administration  on  Smith's  estate  were  granted 
to  an  administratrix,  who  thereupon  filed  her 
bill  claiming  this  balance  as  belonginir  to  the 
estate  of  the  decedent  In  his  answer  Rittler 
denied  this  daim,  and  insisted  that  the  money 
belonged  to  him.  The  case  was  heard  oo  bill 
and  answer,  and  the  court  below  decreed  in 
favor  of  the  complainant.  From  this  decree 
Rittler  has  appealed. 

The  question  as  thus  presented  Is  sn  interest^ 
ing  one,  is  of  first  impression  in  this  State,  and 
has  been  very  ably  argued.  On  the  part  of 
the  appellant  it  is  contended  that  where  a  cred* 
itor  with  his  own  money,  and  for  his  own  ac 
count,  effects  and  keeps  up  an  insurance  on  the 
life  of  his  debtor,  the  whole  of  the  proceeds 
belon^p  to  him,  unless  it  appears  that  he  has 
gone  into  it  for  the  mere  purpose  of  specula- 
tion, which  in  this  case  is  exf  ressly  negutived 
by  the  answer,  the  averment  of  which  roust  be 
taken  as  true,  the  case  having  been  on  bill  and 
answer. 

On  the  other  hand,  counsel  for  the  appellee 
contend  that  where  the  creditor  receives  more 
than  enough  to  reimburse  him  for  his  debt  and 
outlay  with  interest,  he  will,  as  to  the  balance, 
be  regarded  as  a  trustee  for  the  personal  repre- 
sentative of  the  debtor;  that  the  law  says  to  the 
creditor  in  such  a  case:  "  Ton  may  protect 
yopiself ;  you  may,  by  insuring  your  debtor's 
life,  secare  your  debt  with  all  ontlay  and  ex- 
penses; you  may  make  yourself  whole,  but  you 
shall  not  have  a  greater  direct  pecutiiary  inter* 
est  in  his  death  than  you  may  have  in  his  life." 

There  have  been  numerous  decisions  upon 
this  subject,  some  of  which  are  confiicting. 
On  many  points,  however,  bearing  upon  the 
question,  there  is  a  general  concurrence  of  Ju- 
dicial opinion  and  authority.  For  instance  it 
is  generally  held  by  the  courts  in  this  country 
that  one  who  has  no  Insurable  interest  in  the 


est  Id  the  Itfe  of  each  memher  of  the  firm:  and  each 
member  of  a  firm  has  suoh  Interest  m  tbelife  of 
ererv  member  of  another  firm  which  Is  Its  debtor, 
■aoh  memlier  of  the  debtor  firm  Is  Individually  Ite* 
ble  for  the  whole  debt^  and  eanh  member  or  the 
oredttor  firm  la  interested  In  the  whole  debt.  Mlt- 
Ghell  V.  Union  L.  Ins.  ra  41  Maine,  104:  Lewis  v. 
PhoBolJC  Mut  L.  Ins.  Oo.  8S  Conn.  100:  Bawls  v. 
American  L.  Ins.  Co. 86  Barb.  8B7,S7  N.T.SflC;  BUss, 
L.  Ins.  *  ^,  p.  87.  , 

PeiBons  advancing  money,  have  an  Insurable  in- 
terest in  the  lives  or  those  aolnfr  to  dla*  void,  and 
for  whom  the  advances  were  made.  Leonard  v. 
Bairle  L.  ft  H.  Ins.  Co.  (N.  T.  Supreme  Cti  4  Uv. 
V.  S.  Law  Ma«r.  S88:  MUler  v.  Baffle  L.  ft  H.  Ins.  Go. 
S  B.  D.  Smith,  888;  Morreli  v.  Trenton  Mut.  L.  ft  F. 
Ins.  Oo.  10  Gush.  883;  Bevln  v.  Gonn.  Mut.  L.  Ins. 
Go.  88  Conn.  244;  Trenton  Mut.  L.  ft  F.  Ins.  Go.  v. 
Johiwoii.  84  N.  J.  L.  676;  Hoyt  v.  N.  Y.  L.  Ins.  Go. 
a  lliiew.  44U;  MlivheU  v.  Union  L.  Ins.  Go.  46  Maine, 
IW. 

It  has  been  said,  however,  on  the  authority  of 
OtKb'all  V.  Ilitldvris  9  Kisr,  78,  that  an  losuranoe 
upon  the  life  of  n  debtor.  In  t)ehalf  of  a  creditor.  Is 
in  lttKi>l  efli'ut  lint  u  tfunniiity  of  the  debc  and  if  the 
debt  Is  |iul(l.  tlie  insunince  is  at  an  end;  but  It  is 
now  sett  iiHl  that  thiR  oise  Is  now  the  law.  It  wasdi- 
rovtiv  dniwn  in  question  and  was  expn*ssly  over- 
nilecf  In  Halny  %•.  India  ft  L.  L.  A^sur.  Cu.  16  GL 
11.  USbi  Gurson^  App.  4  Cent.  Uep.  310,  118  Pa.  488L 

Amtmnl  insurable  on  life  of  debitor. 
As  to  what  will  constitute  an  insmrable  interest  in 
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the  life  of  another,  and  the  amount  to  which  a 
creditor  should  be  permitted  to  take  insurance  on 
theUfe  of  his  debtor,  see  Keystone  Mut.  Ben.  Asso. 
V.  Norrls,  T  Cent.  Ben.  804.  116  Pa.  448e  Grant  v. 
Kline,  7  Gene  Bep.  fiB,  116  Pa.  618;  Batdorif  v. 
Fehler  (Pa.)  8  Gent  Kep.  SSO. 

The  amount  of  the  insurance  placed  upon  the 
Ufe  of  the  debtor  oanoot  bo  ffrossly  disproportion- 
ate to  the  benefit  which  miaht  be  reasonably  sup- 
posed to  accrue  from  the  continuance  of  the  debt- 
or^ life,  without  leavinflr  the  trannicclon  open  to 
the  imputation  of  belnir  a  speculation  or  wairer 
upon  the  hanrd  of  a  Ufa  Wainewriyht  v.  Bland, 
1  Moody  ft  Rob.  481;  Miller  v.  BaKie  L.  ft  H.  Ins.  Go. 
8  E.  D.  Smith,  £86;  Gsmmack  v.TbwIS,  88  U.  8.  15 
WalL6l8  0aL.ed.844). 

Meamnre  of  rteovery. 

The  law  seems  to  b^  well  settled  that  it  is  wholly 
unnecessary  to  prove  an  insurable  interest  in  the 
lite  of  the  assured,  at  the  maturity  of  the  policy,  if 
it  was  valid  at  its  inception,  and  in  the  absence  of. 
express  stipulation  to  the  oontrnry,  the  sum  ex- 
pressed on  the  face  of  the  policy  is  the  measure  of 
recovery.  Uawis  v.  Am.  Mut.  L.  Ins.  Co.  S7  N.  Y, 
88:2;  Mowry  v.  Home  L.  Ins.  Co.  0  K.  1. 340:  Hoyt  v. 
N.  Y.  L.  Ins.  Co.  8  Oosw.  440;  Phoenix  Mut.  L.  Ins. 
Co.  V.  Bailey,  faO  U.  9.  18  Wall.  610  <80  L.  ed.  601); 
Corson's  App.  4  Cent.  Kep.  811, 113  Pa.  438. 

There  is  no  reason  why  the  contract  should  not 
be  carried  out  aooordlnir  to  its  terms.  MoKee  v. 
PhGBDix  Ins.  Co.  28  Mo.  888;  Goison's  App.  4  Gent 
Kep.  811,  U8  Pa.  488. 


Mabtulnd  Coobt  of  Appbaia 


life  of  another  cannot  insur?  tbat  life.  Such 
insurances  are  considered  gambling  contracts 
and  for  that  reason  void  at  common  law,  apart 
from  any  statute  forbidding  them.  In  England 
they  were  held  valid  at  common  law,  but  were 
prohibited  as  introducing  a  "  mischievous  Idnd 
of  '  gamine/  "  by  the  first  section  of  the  Statute 
14  Geo.  III.  chap.  48.  The  effect  of  this  sec- 
tion, as  construed  bv  the  English  courts,  is  to 
make  the  law  of  England,  by  Act  of  Parlia- 
ment, the  same  as  it  has  been  held  to  be  by  the 
courts  of  this  country  without  such  an  Act. 

In  some  cases  they  have  been  denounced  as 
void,  not  simply  because  they  tend  to  promote 
gambling  but  oecause  they  are  incentives  to 
crimo.  The  force  of  this  latter  suggestion  has 
been,  and  may  well  be,  doubted.  It  means 
that  one  not  related  or  connected  by  consaguin- 
ity  or  marriage,  who  may  have  a  direct  pe- 
cuniary interest  in  the  speedy  death  of  another, 
will  thereby  be  tempted  to  murder  him,  though 
he  knows  that  hanging  is  the  penalty  of  such  a 
crime. 

This  doctrine  carried  to  its  logical  result  has 
a  far  reaching  effect.  It  strikes  down  every 
legacy  to  a  stranger  which  may  become  known 
to  the  legatee,  as  is  frequently  the  case,  before 
the  death  of  the  testator.  It  makes  void  every 
similar  limitation  in  remainder  after  the  death 
of  a  life  tenant.  Every  like  conveyance  of 
property  in  consideration  that  the  grantee  shall 
support  the  grantor  during  his  life  falls  under 
the  same  condemnation.  Yet  we  know  of  no 
case  in  which  a  court  has  declared  such  testa- 
mentary dispositions  or  conveyances  to  be  void 
on  this  ground.  Other  instances  in  whidi  (he 
same  result  would  follow  from  the  application 
of  this  doctrine  could  be  readily  suggested,  but 
we  need  not  pursue  the  subject  f umier. 

AU  the  authorities  also  concur  in  holding  that 
a  creditor  has  an  insurable  interest  in  the  life 
of  his  debtor.  In  England  it  was  at  one  time 
held  that  though  the  creditor  had  an  insurable 
interest  at  the  time  the  policy  was  issued,  yet 
if  his  debt  was  paid  in  the  lifetime  of  his  debt- 
or, and  his  interest  had  therefore  ceased,  he 
could  not  recover,  because  the  contract  of  life 
insurance,  like  insurance  of  property,  was  one 
of  indemnity.  But  this  doctrine  has  long  since 
been  repudiated,  and  the  settleNi  rule  in  En- 
gland now  is  that  a  life  insurance  in  no  way  re- 
sembles a  contract  of  indemnity,  but  is  an 
agreement  to  pay  a  certain  sum  oi  money  upon 
the  death  of  the  person  insured,  in  consideration 
of  the  due  payment  of  a  certain  fixed  annual 
sum  of  premium  during  his  life;  and  hence  if 
the  contract  be  valid  at  the  time  it  was  entered 
into,  the  fact  that  the  interest  of  the  creditor 
has  ceased  during  the  life  of  his  debtor  is  im- 
material; he  may  still  recover  on  Ihe  policy 
though  the  result  may  be  that  he  will  be  twice 
paid  for  his  debt,  once  by  his  debtor  and  a^ain 
by  recovery  on  the  policy.  DaXby  v.  India  d 
L.  L.  Auur.  €h.  15  C.  B.  865. 

The  same  construction  of  the  contract  has 
been  approved  and  adopted  by  this  court 
Emeriek  v.  VoakUy,  85  Md.  198;  Whiting  v. 
Independent  Mut.  Ins.  €h.  15  Md.  826. 

In  support  of  the  view  taken  by  the  appellee's 
counsel,  cases  have  been  cited  in  which  it  has 
been  held  that  the  assignee  of  a  life  policy,  who 
has  no  insurable  interest  in  the  life,  stands  in 
the  same  position  as  if  he  had  originaUy  taken 
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out  the  policy  for  his  own  benefit.    In  other 
words  the  contention  is  that  the  assured  him 
self  can  make  no  valid  abtolute  assignment  of 
his  policy  to  one  who  has  no  insurable  interest 
in  his  life. 

But  our  own  decisions  are  opposed  to  fbisi 
It  is  settled  law  in  this  State  that  a  life  insur- 
ance policy  is  but  a  chose  in  action  for  the  pay- 
ment of  money,  and  may  be  assigned  as  such 
under  our  Act  of  1829,  chap.  51.  Jf.  T:  JL 
Ins.  Co.  y.  FUuk,  8  Md.  841;  Whitridge  v. 
Barry,  43  Md.  150. 

It  18  quite  a  common  thing  for  the  bond  or 
promissory  note  of  a  private  individual  to  be 
sold  through  a  broker  to  a  bona  fde  purchaser 
for  less  than  its  face  value;  and  when  the  latter 
takes  an  assij^nment  of  it  without  recourse,  he 
becomes  its  absolute  owner,  and  is  not  bound  to 
refund  to  the  vendor  anything  he  may  recover 
upon  it  over  and  above  what  he  paid  for  it. 
So  a  life  policy  being  a  similar  chose  in  action 
may  be  disposed  of  and  assigned  in  the  same 
way,  provided  the  assent  of  the  insurer  is  oh- 
tained  where  it  is  so  stipulated  in  the  instru- 
ment. In  such  case  the  assignee  must  of  course 
keep  the  policy  alive  by  the  due  payment  of 
premiums  if  lie  wishes  to  realize  anything  from 
it.  Such  an  a<«ignment  is  valid  in  this  State  if 
it  be  a  bona  fide  business  transaction^  and  not 
a  mere  device  to  cover  a  gamine  contract 
Such  is  also  the  English  rule.  AMof  v.  Ash' 
Uy,  3  Sim.  149. 

These  considerations  preg^ent  us  from  adopt- 
ing some  of  the  reasoning  of  the  supreme  court 
in  Wa/mock  v.  Davie,  104  U.  S.  775  [26  L.  ed. 
924]. 

It  seems  to  us,  with  great  deference,  that» 
from  the  facts  in  that  case,  the  association, 
which  was  the  assignee,  could  well  be  regarded 
as  standing  in  the  same  position  as  if  it  had 
taken  out  the  policy  in  its  own  name,  and  hav* 
ing  no  insurable  interest  in  the  life,  it  clearly 
b^me  a  wager  policy.  The  assignment  was 
made  the  day  after  the  policy  was  issued  in 
pursuance  of  an  agreement  to  that  effect  made 
the  day  of  its  issuance.  The  assignment  was 
evidently  a  mere  device  to  cover  up  a  gaming 
transaction. 

In  the  preceding  case  of  Oamnuuk  t.  Lewie, 
82  U.  S.  15  Wall.  648  [21  L.  ed.  244],  the  debt 
due  tiie  creditor  was  only  $70,  and  the  policy 
was  for  $8,000.  It  was  taken  out  by  the  debt- 
or, who  was  in  bad  health,  at  the  suggestion  of 
the  creditor,  and  was  assigned  to  him  imm» 
d  lately  after  it  was  made  out— he,  at  the  same 
time,  taking  a  note  from  his  debtor  for  $8,000, 
confessedly  without  consideration.  In  view  of 
these  facts  the  court  well  said:  *'It  was  a  sheer 
wagering  policy  and  mobably  a  fraud  on  the 
insurance  company.  To  procure  a  policy  for 
$8,000  to  cover  a  debt  of  $70,  is  of  itself  amere 
wager.  The  disproportion  between  the  real 
interest  of  the  creditor  and  the  amount  to  be 
received  by  him,  deprives  it  of  all  pretense  to 
be  a  bona  fide  effort  to  secure  the  dent;  and  the 
strength  of  this  proposition  is  not  diminished 
by  the  fact  that  Cammack  was  only  to  set  $3^* 
000  out  of  the  $3,000;  nor  is  it  weakened  by  the 
fact  that  the  policy  was  taken  out  in  the  name 
of  Lewis  and  assigned  by  him  to  Cammack." 
It  was  "under  these  circumstances"  that  Uie 
court  held  that  Cammack  could  hold  the  policy 
only  as  security  for  the  debt  due  him  when  ft 
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was  assigned,  and  such  advances  as  he  might 
afterwards  make  on  account  of  it. 

If  such,  then,  bo  the  nature  of  a  life  insur- 
ance contract,  and  if  a  bona  fide  assignee  for 
value,  though  a  stranger,  may  recover  and  hold 
Uie  whole  amount  for  his  own  use,  why  may 
not  a  creditor,  who  in  pursuance  of  a  bona  fide 
effort  to  secure  payment  of  his  debt,  insures 
the  life  of  his  debtor  and  takes  the  policy  in 
his  own  name  or  for  his  own  benefit,  be  en- 
titled to  hold  all  he  can  recover?  He  is, 
in  fact,  the  owner  of  the  policy,  takes  the  risk 
of  the  continued  solvency  of  the  insurance 
company,  and  is  obliged  to  keep  the  policy 
alive  by  paying  the  annual  premiums  auring 
the  life  of  the  debtor,  and  the  latter  is  under  no 
obligation  to  do  anything,  and  in  fact  does 
noting  in  this  respect.  If  he  pays  the  debt  to 
his  creditor  he  has  only  discharged  his  duty; 
and  what  interest  has  he  either  in  the  policy  or 
Id  what  his  creditor  may  recover  upon  it? 

In  a  recent  English  case  it  was  held  that  a 
creditor  who  had  insured  the  life  of  his  debtor 
could  retain  all  the  sums  he  had  received  from 
the  policies,  without  accountiner  for  them  to  the 
representatives  of  the  debtor,  unless  there  was 
distinct  evidence  of  a  contract,  to  the  effect 
that  the  creditor  had  agreed  to  effect  the  policv 
and  that  the  debtor  hadagreed  to  pay  the  premi- 
ums; in  which  case  only  will  the  policv  be  held 
in  trust  for  the  debtor.  Bruee  v.  Oaraen,  L.  R. 
5  Ch.  App.  82. 

This  is  the  latest  English  authority  to  which 
we  have  been  referr^,  and  was  accided  by 
Lord  ChanceUoT  Hatberlv  on  appeal.  In  that 
case  the  amount  receivea  from  the  policies  by 
the  creditor  was  nearlv  twice  ai  much  as  the 
debt  due  him  by  his  debtor. 

We  MT^ee  that  there  may  be  sach  a  gross  dis- 
proportion between  the  debt  and  the  amount  of 
the  policy  as  to  stamp  the  transaction  as  in- 
dicating upon  its  face  want  of  good  faith,  and 
as  a  mere  speculation  or  wager.  The  case  of 
Oammaek  v.  Lewis  affords  an  instance  of  such 
gross  dispiurity;  but  no  general  rule  on  this 
subject  has  as  vet  been  laid  down  by  the  courts, 
and  it  is  probably  better  to  leave  each  case  to 
depend  on  its  own  circumstances.  The  dis- 
part^ between  the  debt  of  $1,000  and  $6,500, 
the  aggregate  of  the  sums  niuned  in  the  certUl- 


cates,  is  certainly  great;  but  upon  examination 
it  is  more  apparent  than  real. 

The  answer,  which  we  must  take  as  true 
shows  bona  fides  on  the  part  of  the  creditor. 
The  policies  were  all  in  mutual  aid  associationa 
where  mortuary  dues  are  paid  by  assessments 
and  where,  of  course,  the  sum  to  be  realized 
depends  upon  the  number  and  solvency  of  the 
members.  One  of  the  certificates  for  $2,000, 
contained  a  condition  thatonlv  one  half  should 
be  paid  if  the  assured  should  die  within  one 
year  from  its  date,  an  event  which  actually  oc- 
curred. Another  expressly  provided  that  he 
should  receive  an  amount  not  exceeding  $2,000, 
but  according  to  the  numbers  liable  to  assess- 
ment on  this  certificate,  and  from  that  he  re- 
ceived according  to  its  terms  only  $250.  An- 
other of  the  associations  was  in  financial  diffi- 
culties and  he  compromised  his  claim  on  a 
certificate  for  $1,000  and  received  only  $182.82. 
By  taking  out  these  certificates  he  became  lia- 
ble to  be  assessed  as  a  memfc>er;  and  during  the 
short  time  they  were  running  (from  June  to  the 
following  March)  he  paid  in  this  shape  and  in 
premiums  the  sum  of  $851.75. 

In  view  of  the  character  of  these  certificates 
and  of  the  associations  by  which  they  were 
issued,  we  cannot  say  the  disproportion  be 
tween  the  debt  and  the  real  amount  and  value 
of  the  insurances  is  so  great  in  this  case  as  to 
warrant  a  sentence  of  condemnation  against 
the  transaction  as  being  a  mere  speculation  or 
wager  on  the  life  of  the  debtor. 

Without  attempting  a  review  of  all  the  nu- 
merous decisions  on  this  subject,  we  simply 
refer,  in  support  of  our  views,  to  the  following 
cases  in  adaition  to  those  already  cited:  Mutual 
L,  In».  Co.  V.  Allen,  138  Mass.  24;  Clark  v. 
AUtn,  11  R  I.  439;  OlmeUd  v.  Ketiea,  85  N  Y. 
598;  Amieky.BuUer,  111  Ind.  578,9  West  Rep. 
842;  Johnson  v.  Van  Epps,  110  III.  562;  Cor- 
mm's  App,  113  Pa.  438,  4  Cent.  Rep.  307;  and 
among  the  text  writers,  to  Bliss  on  Life  In- 
surance, %  30,  and  Life  Insurance,  Law  of  As* 
signments  (Hines  A  Nichols)  81, 82. 

On  the  whole  we  are  of  opinion  the  weight 
of  reason  as  well  as  of  authority  sustains  the 
appellant's  daim. 

We  tJiall  thertfcre  rewrse  the  decree  appeoM 
from  and  dUmia  the  appeUee^e  biU. 


mSSISSIFPI  SUPREME  COURT. 


Charlei  W.  McCROY,  AppL, 

e. 

H.  A.  TONBY. 

( M!i8B....J 

A  loaee  made  on  the  16th  day  of  Deoember,  1887, 
for  the  year  1888,  may  be  valid*  althouerh  not  in 
writing,  under  HifiSlaslppi  Code,  I  1202,  exoepUng 
ftom  the  neoesBity  of  wzitinff  a  lease  for  not 
longer  than  one  year. 

(Febroary  4^  1880.) 

APPEAL  bv  plaintiff,  from  a  Judgment  of 
the  Circuit  Court  of  Coahoma  County  sus- 
taining a  demurrer  to  the  declaration  m  an 
aeuou  to  recover  damages  for  the  alleged 
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breach  of  a  parol  contract  to  lease  landa.  Bo- 
tersed. 

Defendant,  on  December  15,  1887,  orallT 
leased  certain  land  to  plaintiff  for  the  year  1888. 
He  refused  to  deliver  possession  when  the  time 
agreed  upon  arrived,  and  this  suit  was  brought 
to  recover  damages  for  breach  of  contract 
Defendant  demurred  to  the  declaration,  alleg* 
ing  invalidity  of  the  contract  under  the  Statute 
of  Frauds.  The  demurrer  having  been  sus- 
tained, the  case  was  brought  to  this  court. 

Mesare.  Calhoon  &  Green  for  appellant. 

Meeere,  Cutrer  &  Cvtrer  for  appiellee. 

Campbell*  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  presented  for  decision  by 
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this  record  is,  Was  the  lease  of  the  land  by  I 
wonls,  without  writing,  on  the  15th  day  of 
December,  1»87,  for  the  year  1888,  invalid  f 
After  mreful  ronsideratioD  of  all  the  leamiQfi[ 
on  the  Bulijccl  furnished  by  the  text  books  and 
£ugli.*«h  and  American  decisions  accessible  to 
u».  and  touching  this  question,  we  answer  it  in 
'.he  negative. 

The  reaaoninf?  by  which  we  reach  this  con- 
clusion is  this:  Without  the  Statute  of  Frauds 
such  leases  would  be  valid,  and  they  are  ex* 
pressly  excepted  from  it.  It  is  as  if  our  statute 
was.  in  the  language  of  that  of  Georffia,  "con- 
tracts creating  the  relation  of  landlord  and 
tenant,  for  any  time  not  exceeding  one  year, 
may  be  by  parol;"  and  from  that  language  the 
Supreme  'Court  of  (Georgia  thought  it  indisput- 
able that  a  contract  for  the  renting  of  land, 
made  on  the  25th  of  December,  lb75,  for  the 
year  1876,  was  valid.  SUininger  ▼.  WiUianu, 
63  Oa.  475. 

The  object  In  excepting  from  Its  provisions 
contracts  for  Uie  makini^  any  lease  (of  land)  for 
not  more  than  one  year  is  to  let  them  stand  as 
at  common  law,  whereby  they  were  valid.  The 
exception  may  be  suppceed  to  have  been  made 
with  reference  U>  the  custom  of  the  country  in 
which  leases  for  a  year  are  generally  made 
without  writing.  As  the  statute  applies  only 
to  leases  for  a  longer  term  than  one  year,  and 
thereby  excludes  leases  for  a  year  or  less,  it  is 
not  to  oe  assumed  that  the  very  next  clause  of 
the  statute  (the  if{ft^  annum  clause)  was  in- 
tended to  apply  to  and  invalidate  what  had 
been  caiefuliy  excepted  b^  the  preceding  claose, 
for  the  purpose  or  leaving  it,  as  at  common 
law,  unaffected  by  the  statute. 

Our  view  is  sustained  by  the  courts  of  En- 
gland, New  York,  Colorado,  Iowa,  Indiana, 
Oeoi^a,  Michigan  and  Tennessee,  and  main- 
tains the  prevailing  custom  of  the  people  of 
this  State.  Reed,  Stat.  Frauds,  %%  196, 816,  and 
notes,  where  cases  are  cited. 

It  to  opposed  by  the  courts  of  Alabama,  Illi- 
oois,  Kentucky,  Massachusetts  and  perhaps 
other  States,  but  upon  grounds  unsatinactory 
to  us,  and  in  most  instances,  as  it  appears  to 
us,  without  much  consideration  of  the  question. 
The  Statute  of  Frauds  sprung  from  the  notion 
(hat  certain  matters  shoukl  oe  evidenced  by 
writing,  lest  perjury  should  be  committed  to 
maintain  claims  on  them. 

In  England  it  was  thought  a  lease  for  not 
more  than  three  ve an  from  the  making  there- 
of, with  a  prescribed  rent,  was  not  of  sufficient 
moment  to  incite  to  peijuiy,  and  such  leases 


were  excepted  from  the  statute  (29  Car.  IL), 
and,  being  excepted,  were  held  not  to  he  em- 
braced by  the  ii\fra  annum  clause  of  the  fourth 
section  of  that  statute.  With  us  it  was  consid- 
ered that  a  lease  for  one  year  is  not  of  sufficieDt 
importance  to  cause  perjury,  and  therefore  it 
is  not  required  to  be  evidenced  by  writinf^. 

Section  lliS  of  the  Code,  correspimdmg  to 
section  2  of  29  Car.  II.,  excepts  a  term  of  not 
more  than  one  year  from  the  recjuirement  of  a 
writing  to  convey  land,  and  section  1292,  which 
corresponds  to  the  fourth  section  of  the  statute 
(29  Car.  IL),  also  excepts  from  its  provisions 
the  making  any  lease  of  land  for  a  term  not 
longer  than  one  year,  while  the  English  Stat- 
ute does  not,  in  its  fourth  section,  except  the 
leases  excepted  by  its  second  section;  and  yet 
it  is  held  there  that  such  leases  as  are  excepted 
^y  the  second  section,  although  not  excepted 
expressly  by  the  fourth  section,  are  by  virtue 
of  the  exception  in  section  2  not  embraced  In 
section  4. 

Surely,  as  our  statutes  (sections  1188  and 
1292)  both  exclude  leases  for  a  term  not  longer 
than  one  year,  they  cannot  be  held  to  be  affect- 
ed by  section  12J2. 

Before  the  statute  (29  Car.  n.)  a  term  might 
be  created  by  parol  to  commence  in  future. 
By  that  Act  writing  was  made  necessary,  ex- 
cept as  to  leases  for  not  more  than  three  years 
from  the  making  thereof,  etc.  Bv  our  statute 
writing  is  necessary,  except  as  to  leases  for  not 
more  than  one  vear,  but  die  clause  of  the  En- 
glish Statute,  ^*from  the  making  thereof,"  to 
omitted;  hence,  the  conclusion  that  it  has  ref- 
erence to  the  duration  of  the  term,  and  not  to 
the  date  of  its  commencement.  The  term  cre> 
ated  by  parol  must  not  be  for  more  than  a  year; 
but  that  may.  commence  when  the  contracting 
parties  agree  it  shall  Iw^gin.  2ta  lex  mripta  eti, 
and  it  conforms  to  the  practice  of  the  people  of 
thto  State. 

It  tosaidif  a  lease  may  be  made  on  Christmas 
Day  for  the  next  year,  without  writing.  It  may 
be  made  to  commence  a  year  or  five  or  ten  yean 
hence.  If  true,  what  of  itt  If  two  persons, 
able  and  wflling,  actually  should  contract,  the 
one  to  let  and  Uue  other  to  enlov  and  pay  rent 
for  premises  for  the  year  1900,  where  to  the 
harm  of  upholding  Che  oontracL  though  not  in 
writing?  The  Improbability  of  any  such  cob> 
tracts  Deing  made  suggests  the  improbability 
of  their  inclusion  in  any  legislative  adieme  u> 
regulate  the  transactions  of  society. 

Kevendd,  demurrer  aeerruled^  akd  comet  f»> 
manded. 


yiROmiA  SUPREME  COURT  OF  APPBAIJ3. 


William  H.  COFFMAN,  Appi., 

9, 

D.  A.  HEATNOLE,  Admr.  etc.,  of  Hhnm 
Coffman,  Dec'd.,  et  oL 

■ 

LA  testator  oaji  dlaliiherit  his  heirs  or 


next  of  Un  onlf  hj  kmving  his  imifierty  to 
others.  Mere  wortls  of  cxvliialon  will  not  sitlBoeb 
The  estate  must  be  actually  viven  to  suoiobodr 
else. 

&  A  will  whlcli  simply  revokes  all  other 
wills  therutororo  Diiule  by  llic  tusUitor,  and  de> 
Clares  that  a  ocrtiiln  win  9lmll  he  cxclufiucl  from 
all  parUcli»atloii  In  tlivepruie  Iimaiiim  lie  has  be> 


Van.— DWnheriUng  heir.  \  deviae  or  nec^eamrylmplloatkn]  (fUMm*y^*t  v.  rnl- 

Tt  to  one  of  the  rules  of  oonstructlon  of  wills  that   J?Siil?*![X?  Lf  Jl?2P*LIl^'II'  fci?^i?*J2J!;.I?t 
thehelrl8notu>bodlamheritedwlUioutanejtprcttlPo«^**n«'  »«*  natural  neoeasitj,  but  so  mnmff  a 
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lator  Is  about  to  make  a  flaal  settlemeDt,  vItIiis 
him  as  mucb  ta  the  estate  would  pay  to  the  other 
legal  heirs.  Is  doC  suScleDt  to  ezolude  such  taa 
trom  partlolpatloD  In  the  estate,  but  Is  a  nulUt/, 
where  no  provlsioa  Is  made  for  gMag  the  estate 
loanybodyelack 

(Horentwr  IB.  1S8U 

APPEAL  by  defeodant,  WiUIam  H.  Coff- 
maa,  from  a  decree  ot  Ihe  Circuit  Court  of 
Rockinghain  County  (illcLaiip:bliD,  J.),  in  a  suit 
tmught  for  Ibe  settlenieDt  of  a  certaio  eslale 
and  the  distribuiioD  of  tbe  property  according 
to  tcsialor'*  wHL    BeDtrtd. 

This  wu  ■  Bull  fn  eqiiilf  brought  by  Alberta 
CoSman  ajtainat  tbe  beira  and  personal  ri?pre- 
MntaLlvea  of  Hiram  CoS man,  deceased,  to  settle 
bia  estate  and  construe  his  will. 

William  H.  CoITmaD,  a  son  of  decedent,  filed 
an  answer  denying  that  his  father  left  a  will 
aod  averring  tbat  the  alleged  will  was  and  la  not 
a  testamentary  paper. 

The  paper  waa  bb  follonB: 

"  I,  Hiram  Coffman,  of  Rockingham  County 
and  State  of  Va.  do  make  and  ordain  tbia  to  be 
my  last  will  and  testament,  hereby  revoklngall 
oluer  wills  heretofore  by  me  made.  It  is  my 
will  that  ray  son  Wm.  H.  Coffmau  be  excluded 
from  all  of  my  estate  at  my  death  and  have  no 
bcirsbip  in  the  same,  he  having  become  Ihe  heir 
to  his  mother's  interest  in  her  father's  estate, 
and  I  his  ^ardlan  have  paid  him,  and  am  now 
aboutlomakeaflnal  settlement  with  him  which 
will  make  as  much  to  him  and  nrobably  more 
than  mjT  eatate  will  pay  to  eacn  of  mj  other 
legal  bens. 

"  Id  witneBB,"  etc. 

The  paper  waa  proven  to  be  wholly  in  testa- 
lor'a  Iiandwriting  and  was  admitted  to  probate 
In  the  prohale  court  as  bia  will.  The  court  de- 
cided that  It  waa  a  devise  by  implicalion  and 
that  iloperated  to  exclude  W.  H.  Coffmanfrom 
any  participation  in  tbe  eatate  of  bia  fatber; 
whereupon,  he  took  this  appeal. 

Mr.  WlIllKm  B.  Compton,  for  appellant; 

A  man  cannot  disinlierit  his  heirs  or  next  of 
kin  Id  any  other  way  tban  by  giving  Lis  estate 
to  some  one  else. 


BoiMemty.AldridM,li'Lt\g'b,222:.  Wriohiv. 
Bidet,  12  Oa.  155,  tS6  Am.  Dec.  467;  &e  v. 
Lanivi.  8  Ind.  44],  5S  Am.  Dec.  ni8,  and  notes, 
6  1;  Blaciman  T.  Oordon,  2  Rich.  Eq.  48,  44 
Am.  Dec  S41:  Dmn  t.  Oa*kin,  2  Cowp.  657; 
Sehauber  -r.  Jadaon,  9  Wend.  U{  HeM  v.  IMl, 
2  McCord,  Ch.  389. 

MeiKri.  GAOrKe  0>  GrmtUu  and  J.  B. 
StepheDBon,  tor  appelleea: 

A  will  is  a  declaration,  made  In  due  form  of 
law,  of  a  man's  mind  or  last  will  of  what  bo 
would  bave  to  be  done  nitb  his  eatate  after  bli 

1  jirm.  Wilis,  39. 

While  tbe  testator  may  not  useexpreas  words 
to  indicate  the  persons  to  take  bis  estate,  yet  if 
it  can  be  fairly  implied  from  tbe  context  of  tbe 
will  the  persons  who  are  to  be  the  recipienu  of 
of  bia  bounty,  tbla  will  be  suQlcient,  end  tbe 
courts  will  effectuate  the  will  of  (be  testator  so 
implied  from  tbe  langua;^  employMl  by  hhu, 

8  Lomax,  Dig.  143;  1  Jarm.  Wills,  441. 

tn  performing  tbe  duly  of  eiqwuDdlngawOl 
Ibe  court  will  make  the  amplest  allowance  for 
tbe  unskilltulnesa  and  neeli^nceof  tbe  te^atcv; 
technical  informalities  will  be  disregarded,  the 
most  perplexing  compllcatjons  of  words  and 
seDlences  will  be  carefully  unfolded,  and  the 
traces  of  the  testator's  Intention  wilt  tie  dili- 
gently sought  out  in  every  part  of  tbe  Instru- 
ment,and  the  wbole  carefully  weighed  together. 
Wootton  V.  liedd,  13  Qrait,  205. 

In  Boiueau  v,  Aldritige,  5  Leigh,  340,  every 
Judge  in  the  cause  declared  tbat  if  ttie  paper 
had  at  all  intonated  who  should  take  his  estate, 
to  the  exclusion  of  the  Aldridgea,  they  would 
Bustsin  it  as  a  will;  or  if  it  couTdlisrebeentn 


i,  tbat  would  bave  been  sufflcieot 

I>«wts,  P.,  delivered  tbe  opinion  of  tbs 

A  will  is  defined  to  be  the  disposition  of  one's 
properly,  totakeeffectaflerdcatb.  Therefore, 
to  sust-iia  the  decree  of  the  circuit  court  in  tbte 
case,  twotbingamust beimpliedfromtbepaper 
in  question,  viz.;  jlrif,  that  Ibe  decedent  In- 
tended it  as  a  dispositioD  of  his  property,  to 
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probablllty  that  an  Intention  to  tbe  oontirsry  oannot 
be  suppoted.    Br,  Devise.  IB  i  ClHahe>g  Case,  Dyer, 
390  b;  Oomber  v.  HUl.  S  Strange, IWI:  Oulltvar  v. 
Viokett^  WUs.  ItBjRoe  r.  W^tckott,  WlUes,  aW; 
Doe  V.  wliklnsoo.  ST.  B.  9»;  Due  V.  Drlnr    " 
Maule&8.44S;  WUkmsonr.Adan^lVes.  -  " 
DeoD  V.  HelJor.  B  T.  K.  US :  Trent  v.  Hi 
bst,  9T,  1  fifls.  k  P.  N.  R.  lis ;  Dashwi 
too.  IS  Vea.  Jr.  40 :  Oorrton  v.  Helvor, 
BiOigJarra.  WIU»,8«. 

Wbettaer  or  not  an  omIssloD  to  provide  for  a  child 
by  win  was  Intentional  or  by  mistake,  may  boas- 
oertalned  trom  tbe  terms  of  the  wiJl  or  by  parol. 
Lorlnv  V,  Xanb.  18  U.  8.  B  Wall.  831  (IB  L.  edTiOS'. 

When  answered  from  peroal  of  wllllt  Is  limited 
to  the  ame  ot  Its  ezeoutloa,  sad  oral  proof  Is  re- 
ceived to  esoertaln  the  mind  of  tbe  testator  at  the 
same  period.   Id, 

In  Fennsylvaola,  tbebelr  cannot  t>e  disinherited 
without  the  use  of  express  wunls;  and  EvtdODoe  of 
nwmonuida  of  tbe  testoitnr  la  not  admt=sll)le.  WU- 
blr  s  V.  Allen,  SB  V.  8. 18  How.  SSS  US  L.  u^.  SSO). 

m  tbe  SpUlsh  law  a  tcBlatnr  oanpnt  HlDlnhortr  . 
ohlM  wlthoutnamlnv  Ihe  child  and 
doing  so.    HoegBp  v.  Boyle,  60  U.  S. 
L-od   BTT).  .. 

Murely  negative  words  are  not  sufflotent  to  ex- 
elu.le  the  title  of  the  heir  or  next  ot  kla.  There  t 
niiiBt  be  nn  actus!  Btft  to  some  other  definite  ob-  I 
iOL't.  Aconrdlnfcly.  a  direction  that  the  proceeds  i 
Ot  land  shall  be  deemed  personal  eutpte,  althouEth  1 1 
9  T^  n.  A.  TA 


]a  iratlon  that  the  belr 

at  le  ot  lapse,  wui  not 

ei  elr  at  law.   Taylor  v. 

Ti  Bobinson  v.  Condon 

H  r.  WetieT,  S  Hare,  US; 

Si  !  Gordon  r.  Atkinson, 

1  Warren,  16  Blm.  m; 

St  v.  60'>;  Ifopklnson  v. 

E:  v.  WlillaniB,  G  L.  J,  N, 

B.  n,SV'ca.Jr.a83;  cited 
la 

SMn  fatmnd  at  taw, 
Hein  are  favored  fn  law,  and  est  tbe  benefit  of 
any  doulit  atTectlnic  their  rlshta.  Bee  Bolierta  v. 
Oiilraurne,  S!  Ala.  VH:  Parish  v.  Parish,  Id  Ul; 
Cleveland  v.  Bpllnian,  2&  Ind.  tS;  Slma  v.  Smlth.a 
Jones,  Eq,  847;  Burke  v.  Chamberlain. at  Hd.SM; 


con's  App.  Id.  50i:  Turner  v.  Klttrell.l  Wiost.  Bq. 
33;  Une  v.  Dill,  1  Qoust.  SSe ;  Phyi^lck's  App.  SO  Pa. 
128:  MfiKenzle  v.  Jonee,  89  Ulw.  230;  Seiner  v. 
KDlb.S;  Pa.  198;  QuUIman  v.  Custer,  Id.  1^ ;  Wig- 
ram  WIIX  P-  IS. 

Where  the  will  oonteliu  no  speola]  pi 
tHfl  subject,  the  land  of  deoer— '  ' — 

red  by  the  unauthorized  arts  cif   the  toxtat 
kish  v.  Ware,  40  U.  S.  IG  Pet,  08  ilO  L.  ed.  K2l. 
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take  eflfect  at  his  death;  and  second,  that  he 
meant  to  leave,  and  did  leave,  the  whole  of  his 
estate  to  Uiose  persons  standing  in  the  relation 
of  his  heirs  and  next  of  kin,  other  than  the  ap- 
pellant, who  is  expressly  excluded. 

On  the  other  hand,  the  appellant  contends 
that  the  instrument  makes  no  disposition  of  the 
estate  at  all,  and  consequently  that  the  decedent 
died  intestate. 

The  paper  is  certainly  an  anomalous  one,  and 
none  exactly  like  it  is  to  be  found  in  any  case 
that  has  heretofore  come  before  this  court. 
The  application,  however,  of  certain  well  set- 
tled principles,  in  construing  it,  leads,  we 
think,  totiie  conclusion  that  the  position  taken 
by  the  appellant  is  the  correct  one. 

It  is  a  maxim  that  a  testator  can  disinherit 
his  heirs  or  next  of  kin  only  by  leaving  his 
property  to  others.  Mere  words  of  exclusion 
will  not  suffice;  the  estate  must  be  actually 
given  to  somebody  else.  "Though  the  inten- 
tion to  disinherit  the  heir  be  ever  so  apparent/' 
said  Lord  Mansfield  in  Denn  v.  GaaHn,  Cowp. 
657,  "he  must,  of  course,  inherit,  unless  the  es- 
tate is  given  to  somebody  else;  and  the  reason  is 
that  the  law  provides  how  a  man's  estate  at  his 
death  shall  ro,  unless  he,  by  his  will,  plainly 
directs  that  it  jsball  be  disposed  of  differently; 
so  that  the  docttine  is  not  peculiar  to  the  law 
of  piimogeniture,  as  is  very  properly  con- 
ce<Ie(l." 

It  is  true  the  devise  or  bequest  need  not  be 
in  c?E  press  terms,  and  that  it  may  be  by  neces- 
sary impli^tion;  but  to  Justify  such  an  impli- 
cation tlie  intention  of  the  testator:  must  be  so 
Apparent  that  an  intention  to  the  contrary  can- 
Dot  be  supposed,  for  otherwise  the  implication 
is  n<it  a  necessary  one.     1  Jarm.  Wills,  582. 

I'll  us  a  devise  to  the  testator's  heirs  after  the 
death  of  A  gives  to  A  a  life  estate  by  implica- 
tioD,  bc'cause  otherwise  the  devise  to  the  heirs, 
upon  Avbom  the  law  casts  the  property  in  the 
absence  of  a  disposition  of  it  by  the  testator, 
would  be  rendered  nugatory;  and  it  would 
therefore  be  absurd  to  suppose  that  the  testator 
meant  to  devise  the  land  to  his  heirs  at  the 
death  of  A,  and  yet  that  the  heirs  should  have 
it  in  the  mean  time.  But  no  such  implication 
arises  where  the  devise  is  to  a  stranger  after  the 
death  of  A;  for  in  such  a  case  it  is  possible  to 
suppose  that  the  testator  meant  the  heir  to  take 
the  land  during  the  life  of  A;  and  therefore  an 
intention  to  give  a  life  estate  to  A  cannot  be 
supposed.  And  this,  says  Jarman,  is  an  exact 
illustration  of  the  difference  between  necessary 
implication  and  conjecture. 

According;  to  Lord  Mansfield,  *  'necessary  im- 
plication" IS  that  which  cleariv  satisfies  the 
court  what  the  testator  meant  by  t^e  words 
used.  It  is  the  opposite,  he  said,  6f  "conject- 
ure," and  leaves  no  room  to  doubt.  Wilkin' 
8on  V.  Adam,  1  Ves.  &  B.  466;  Jones  v.Morgan, 
cited  in  4  Brown,  Ch.  460;  Hawk.  Wills.  5. 

Redfield  lays  it  down  that,  in  order  to  create 
a  devise  or  legacy  by  implication,  it  must  not 
be  a  case  of  mere  slight  probability,  but  some- 
thing in  regard  to  which  most  men  would  not 
be  expected  to  raise  any  question.  It  must  not 
rest  upon  conjecture.  iNeither  is  it  required 
that  the  inference  should  be  absolutely  irresist- 
ible. It  is  enough  if  all  the  circumstances 
taken  together  leave  no  doubt  in  the  mind  of 
the  court.  The  words  of  the  will,  he  adds, 
8L.aA. 


most  admit  of  no  other  implication.    2  Redf . 
WilU,  208. 

Id  Cruise'  Digest,  title,  Deffise,  chap.  10.  §  18. 
it  is  said:  "The  courts  have,  in  some  instances, 
allowed  of  a  devise  by  implication,  where  it 
has  been  very  apparent,  in  order  to  support 
and  effectuate  the  mtention  of  the  testator;  bat 
in  cases  of  this  kind  the  implication  must  be 
a  plain,  and  not  merely  a  possible  or  ^bable. 
one;  for,  the  title  of  the  heir  at  law  being  plain 
and  obvious,  no  words  in  a  will  ought  to  be 
construed  in  such  a  manner  as  to  defeat  it,  if 
they  can  have  any  other  signification.''  See 
also  8  Lomax,  Dig.  148;  Bac.  Abr.  title,  WWm, 
G;  2  Minor,  Inst.  969;  Schooler,  Wills,  ^  47S; 
Wright  V.  Eieks,  12  Ga.  165;  WOkinBtm  v. 
Aa&n,  18  How.  885;  Bradford  v.  BraMnrd,  6 
Whan.  244;  Filrh  v.  Weber,  6  Hare,  145. 

The  doctrine  of  devises  by  implication  waa 
very  fully  considered  in  Bo%s9eau  v.  Aldridffe, 
5  iJeigh,  222.  In  tiiat  case  the  decedent  left  a 
written  instrument  as  follows:  "Not  havii^ 
made  any  will  so  as  to  dispose  of  my  property, 
and  two  of  my  sisters  marrying  contrary  to  my 
wish,  should  1  not  make  one  I  wish  this  instru- 
ment to  prevent  either  of  their  husbands  from 
having  one  cent  of  my  estate — say  the  hus- 
bands of  my  two  sisters  Martha  Aldridge  and 
Dorothy  Aldridge— nor  either  of  Aem  to  have 
one  cent,  unless  they  should  survive  their  hus- 
bands; in  that  case,  I  leave  them  to  be  paid  nut 
of  the  collection  of  any  of  my  moneys  $500 
each.  Given  under  m^  hand  and  seal,"  etc. 
And  on  the  paper  was  mdorsed  the  foUowing: 
'  'Memorandum,  To  prevent  Burnett  Aldridge 
and  Burwell  Aldridge  from  having  any  part  of 
my  estate  that  each  mij^ht  claim  in  right  of 
their  wives,  without  a  wm  made  by  me. 

It  was  argued  by  Messrs.  Johnson  and  Leigh 
that,  excepting  the  two  contingent  legacies, 
this  writing  was  a  devise  and  bequest,  by  im- 
plication, of  the  whole  of  the  testator's  estate 
to  those  persons  who  would  take  according  to 
the  Statutes  of  Descents  and  Distributions, 
other  than  the  two  sisters  and  their  descend- 
ants. Thelatter  they  insisted  could  have  been 
excluded  for  no  other  purpose  than  to  give  the 
estate  to  others,  and  that,  if  the  testator  did 
not  mean  that,  he  meant  nothing.  But  this 
view,  though  pressed  upon  the  court  with  great 
earnestness  and  ability,  was  not  adopted,  and  the 
decree  of  the  lower  court  was  affirmed,  which 
declared  that  the  right  of  a  person  to  disinberit 
his  heirs,  or  any  one  of  them,  exists,  not  as  an 
abstract  substantive  power,  but  as  the  conse- 
quence of  the  power  to  leave  his  estate  to 
others;  that  the  paper  in  question  was  not  a 
devise  or  bequest  by  necessair  implication;  and 
that  it  was  evidently  executea  under  the  errone- 
ous impression  that,  if  its  author  declared  his 
intention  to  exclude  his  two  sisters,  the  law 
would  dispose  of  his  estate  among  his  heirs  and 
next  of  kin,  to  the  exclusion  of  the  sisters  men- 
tioned therein.  It  is  true  that  two  of  the 
Judges  who  delivered  opinions  in  that  case 
were  of  opinion  that  the  instrument  itself  fur 
nished  internal  evidence  that  it  was  not  in- 
tended bv  the  decedent  to  operate  as  a  will  any 
further  than  the  continent  legacies  therein  bb- 
(lueathed;  but  the  principle  that  a  man  can  dia^ 
inherit  his  heirs  only  by  unmistakably  giring 
his  estate  to  somebody  else  was  none  the  less 
emphatically  ssserted.  To  hold  otherwise,  it 
was  said,  would  give  to  a  testator  the  power  to 
repeal  the  Statute  of  Descents  and  Distribu- 
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lions,  so  far,  at  least,  as  ft  affected  his  own  es- 
tate. It  was  also  held  that  if  in  every  case  in 
which  a  testator  declares  an  intention  to  exclude 
his  heirs,  or  any  one  of  them,  it  is  to  he  im- 
plied from  that  alone  that  he  intends  to  devise 
away  his  estate  from  snch  excluded  person  or 
persons,  the  principle  that  to  disinherit  his 
heirs  he  must  give  his  estate  to  somebody  else 
would  be  of  no  consequence,  since  it  would 
give  effect  to  the  simple  disinherison  by  hold- 
mg  it  tantamount  to  a  positive  disposition. 
Another  analogous  principle  aflOirmea  in  that 
case,  and  which  is  very  material  to  the  present, 
is  this:  that  while  the  mtention  of  the  testator, 
when  consistent  with  the  rules  of  law,  is  the 
pole  star  to  guide  the  Judicial  expositor  of  the 
will,  yet  his  intention  to  dispose  of  his  estate 
must  be  indicated  with  a  legal  certainty;  other- 
wise effect,  as  a  will,  cannot  be  given  to  the 
instrument — the  true  inquiry  being,  not  what 
the  testator  meant,  but  what  the  words  used 
import.    Judl/gt  Brooke,  in  his  opinion,  said: 

"When  a  testator  has  devised  his  estate  by 
will,  and  is  not  precise  as  to  the  persons  who 
are  to  take,  or  as  to  the  quantity  of  estate  they 
are  to  take,  from  necessitv,  and  to  effectuate 
his  intention  to  dispose  of  bis  estate,  and  not  to 
leave  it  to  the  law  to  dispose  of  it,  courts  imply 
his  intent  as  to  persons,  and  the  quantity  of 
the  estate  they  are  to  take.  But  when  the 
question  is  whether  he  intended  to  devise  his 
estate  or  not,  we  are  not  unauthorized  to  imply 
that  he  does,  unless  it  is  a  necessary  ipferenoe 
from  the  language  he  uses." 

He  then  referred  to  the  case  of  Denn  v. 
Qaakin,  in  which  the  testator  j^ve  his  heir  at 
law  a  disinheriting  legacy,  as  it  is  called  (that 
is,  he  gave  him  ten  shillings),  and  then  gave 
his  nephews  real  estate  without  adding  words 
of  inheritance.  He  began  his  will  thus:  "As 
to  all  such  worldly  estate  as  Gkxl  has  endued 
me  with,"  etc;  and  the  question  was  whether 
by  necessaiy  implication  from  these  woriis, 
and  the  intended  exclusion  of  the  heir,  the  life- 
estate  given  the  nephews  was  enlarged  into  a 
fee.  Lord  Mansfield  held  that  it  was  not,  al- 
though he  said  he  suspected  extremely  that  the 
testator  meant  to  give  the  devisees  an  estate  in 
fee,  as  he  had  no  other  landed  property,  and 
had  made  them  residuary  legatees  of  his  per- 
sonalty, and  had  disinherited  the  heir;  but 
that,  if  he  did  mean  it,  the  misfortune  was 
that  quod  wluit  nan  dixit.  And  he  added  the 
remark  alreadv  quoted  from  his  opinion, 
namely:  that,  though  the  intention  is  ever  so 
apparent,  the  heir  at  law  must  of  course  inherit, 
unless  the  estate  is  given  to  somebody  else. 
Accordingly,  it  was  neld  that  the  fee,  being 
undisposed  of,  descended  to  the  heir,  notwith- 
standing the  intention  of  the  testator  to  disin- 
herit him;  just  as  in  Boii^eau  v.  Aldridoe  the 
two  excluded  sisters  were  held  entitled,  not 
only  to  their  contingent  legacies,  but  to  share 
in  the  residue  of  the  estate  as  to  which  the 
testator  died  intestate,  because,  as  was  said,  the 
statute  gives  the  power  to  devise,  and  not  in 
any  other  way  to  disinherit. 

In  Wootton  v.  Redd,  12  Gratt.  196,  Judge 
Lee,  speaking  for  the  court,  announced  the 
same  doctrine.  He  said:  "Conjecture  cannot 
be  permitted  to  usurp  the  place  of  judicial  con- 
clusion— ^nor  to  supply  what  the  testator  has 
failed  to  sufficiently  indicate.  The  law  has 
2L.R.A. 


provided  a  definite  successor  to  the  estate  in  the 
absence  of  a  testamentary  disposition,  and  the 
heir  is  not  to  be  disinherited,  unless  by  express 
words  or  necessaiy  implication."  "  The  courts 
must  therefore  declare,  if  they  can,"  he  contin- 
ued "what  intention  the  testator  has  expressed 
with  sufficient  legal  certainty;  not  the  intention 
which  he  mav  have  entertamed,  but  which  he 
has  failed  sufliciently  to  manifest"^iting  Oup 
V.  Sharp,  1  Myl.  &  K.  689,  602;  Martin  v. 
Drinkwaier,  2  Beav.  215.  See  also,  Hatchery, 
Hatcher,  80  Va.  169;  Senger  v.  Senger,  81  Va. 
687;  Sutherland  v.  Sydnor,  6  S.  E.  Kep.  480. 

Let  us  now  apply  t&ese  principles  to  the  pres- 
ent case.    The  paper  in  question  Is  as  follows: 

I.  Hiram  Coffman,  of  Rockingham  County 
and  State  of  Virginia,  do  make  and  ordain 
this  to  be  my  last  will  and  testament;  here- 
by revoking  aJl  other  wills  heretofore  by  me 
made.  It  is  my  will  that  my  son  William 
H.  Coffman  be  excluded  from  all  of  my  estate 
at  my  death,  and  have  no  heirship  in  the  same, 
he  having  become  the  heir  to  his  mother's  in- 
terest in  her  father's  estate;  and  I,  his  guardian, 
have  paid  him,  and  am  now  about  to  make  a 
final  settlement  with  him,  which  will  make  as 
much  to  him,  and  probably  more,  than  my  es- 
tate will  pay  to  each  of  my  other  legal  heirs. 
In  witness  of  this  being  my  last  will  and  testa- 
ment, I  hereunto  set  my  hand,  and  annex  my 
seal,  this,  the  10th  day  of  March,  1877. 

Hiram  Coffman.    [Seal.] 

Now,  this  paper  is  certainly  in  the  form  of  a 
will,  and  was  declared  by  the  decedent  to  be 
his  will,  and  it  excludes  his  son  William,  the 
appellant  here,  as  plainly  as  the  intention  could 
be  erprrased.  But  is  it  in  substance  a  will? 
Does  it  dispose  of  anything  ?  The  circuit  court 
hdd  that  by  implication  it  does.  But  is  sucn 
a  conclusion  a  necessary  implication  from  the 
words  used  ?  Can  the  words  be  said  to  have  no 
other  signification?  Taken  together,  do  tliey 
clearly  satisfy  the  mind,  leaving  no  room  to 
doubt  that  the  decedent  meant  to  dispose  of  his 
estate? 

We  think  not.  On  the  contrary,  fairly  con- 
strued, the  instrument  simply  revokes  all  other 
wills  theretofore  made  by  the  decedent,  and  ex- 
cludes the  appellant,  giving  the  reason  there- 
for. That  is  all,  and  to  hold  that  it  amounts 
to  anything  more  would  render  futile  the  prin- 
ciple that  a  man  can  disinherit  his  heirs  only 
by  giving  his  estate  to  somebody  else;  and  by 
carrying  too  far  the  doctrine  of  devis^  by  im- 
plication would  by  iudidal. construction  make 
a  will  for  the  decedent  that  he  has  not  made 
for  himself. 

The  record  presents  the  case  of  a  man  who 
has  a  valuable  estate,  and  a  wife  and  five  chil- 
dren, a  son  by  his  first  marriage,  another  son  by 
his  second  marriage,  and  three  children  by  his 
third  and  last  marriage.  All  his  children  are 
equally  as  near,  and  aJl  presumably  are  equally 
as  dear,  to  him.  The  eldest  son  has  already 
inherited  property  equal  in  value,  we  will  say, 
to  one  fourth  of  his  father's  estate.  Accora- 
ingly,  the'  father,  wishing  to  do  what  he  con- 
siders justice  to  all  of  his  children,  writes  a 
paper  which  he  calls  a  "will;"  and  in  that  paper 
he  says,  in  substance,  that  he  wishes  to  diun- 
berit  his  eldest  son;  and  then,  lest  his  motive  be 
imputed  to  a  want  of  parental  affection  (we  will 
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assume)  be  i;oes  on  and  g^ves  the  reasoD  for 
wishing  to  exclude  him,  and  there  be  stops. 
He  does  not  say  his  "other  legal  heirs"  are  to 
have  the  estate,  hut  that  bis  eldest  son  is  not  to 
have  any  part  of  it;  and  from  this  we  are  asked 
to  imply  that  he  intended  to  give,  and  conse- 
quently, as  a  legal  conclusion,  to  bold  that  he 
did  give,  the  whole  of  his  estate  to  his  other 
children;  in  other  words,  to  hold  that  the  reason 
assigned  to  exclude  one  of  the  children  operates 
a  disposition  of  the  estate  to  the  other  children. 

But  this  Tiew  is  contrary  to  the  plainest 
principles  of  the  law,  as  we  have  already  seen, 
for  Uie  question  is  not  what  the  decedent  in 
tended,  but  what  he  has  said;  not  what  be  may 
baye  Ibought  would  be  the  result  of  what  be 
wrote,  but  what  is  the  legal  effect  of  the  paper. 
And.  although  be  may  have  intended  too  ispose 
of  his  estate,  yet,  if  he  has  not  said  so  with  legal 
certainty,  we  cannot  alter  or  add  to  his  words, 
but  our  Judgment  must  be  as  Lord  Alansfield's 
was  in  Iknn  ▼.  6<ukin,  quod  wluit  nan  dixit; 
for  we  sit  here,  not  to  make  wills,  but  to  con- 
strue them— not  to  make  law,  but  to  adminis- 
ter it. 

It  is  quite  probable  the  paper  was  written  by 
the  decedent  under  the  erroneous  impression 
that  if  he  would  declare  his  intention  to  ex- 
clude the  appellant,  in  the  form  of  a  will,  the 
Statute  of  Descents  and  Distributions  would 
step  in  and  do  the  rest;  •'.  e,,  that  it  would  in 
effect  make  a  better  will  for  him  than  be  could 
make  for  himself,  by  giving  bis  estate  to  his 
other  heirs  and  next  of  i«in,  and  hence  he  made 
no  disposition  of  it.  His  language,  we  think, 
shows  this.  Had  he  stopped  at  the  point  where 
be  declared  the  appellant  is  to  have  no  heirship 
in  the  estate,  there  could  be  no  controyersy, 
notwithstanding  the  paper  in  the  introductory 
part  is  called  a  ftill.  This  is  conceded,  and 
yet  what  follows  merely  shows  why  he  wished 
to  exclude  him,  which  is  a  very  different  thing 
from  actually  excluding  him  by  disposing  of 
bis  estate,  no  matter  what  his  inteotion  was; 
for  in  such  a  case  an  intention  not  expressed  or 
clearly  manifested  is  equivalent  in  law  to  an 
absence  of  a  testamentary  intent  altogether. 
And  herein  lies  the  error  of  the  decree  com- 
plained of,  namely:  in  giving  effect  to  the  in- 
tention of  the  decedent  to  exclude  the  appellant 
by  making  it  tantamount  to  a  disposition  of  the 
estate  to  tiie  other  children,  which  can  no  more 
be  rightly  done  than  the  starting  of  a  person  on 
a  journey  can  be  said  to  be,  in  legal  contem- 
plation, the  arrival  of  such  person  at  the  point 
of  destination;  and  so  here  the  decedent  in- 
tending to  exclude  the  appellant,  started  out 
well  enough  in  that  direction;  but  unfortunate- 
ly for  the  appellees  he  stopped  before  be 
reached  the  legal  consummation  of  his  purpose. 
That,  in  order  to  effect  that  purpose,  be  would 
have  gone  further,  and  given  bis  estate  in  un- 
mistakable terms  to  bis  other  diildren,  if  the 
necessity  for  so  doing  bad  occurred  to  him,  is 
also  probable;  for  it  is  impossible  to  read  the 
paper  in  question  without  perceiving  that  the 
thought  uppermost  in  his  mind  was  to  exclude 
the  appellant.  But  the  idea  that  under  any 
circumstances  he  would  have  done  so  rests 
upon  conjecture  merely,  which  is  not  necessary 
implication,  but  the  opposite,  and  can  never 
alone  support  a  devise  or  bequest. 

In  Jones  y.  Morgan,  Z<9rd  Mansfield  said  that 
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"  'Conjecture,'  is  when  you  eiipponp  what 
would  baye  been  the  testator's  meaning  if  he 
had  bad  the  whole  case  before  him,  and  what, 
if  be  had  thought  of  such  an  eveut,  he  would 
have  said  upon  it;"  "aDd,"he  added:  "You  are 
not  to  conjecture  what  be  would  have  done 
in  an  event  he  neyer  thought  of;  that  will  not 
do,"— ciung  1  Feame,  Contingent  Remain- 
ders, App.  677. 

Kyery  man,  it  is  true,  is  presumed  to  know 
the  law;  but  to  say  that  the  decedent  must  be 
presumed  to  have  known  that  the  mere  exclu- 
sion of  the  appellant  would  not  operate  to  give 
the  estate  to  anybody  else,  and  therefore  that 
he  meant  to  give,  and  consequently  did  give^ 
the  estate  to  his  remainini?  children,  is  substan- 
tially to  assert  a  proposition  which  has  beeo 
emphatically  repudiated  by  this  court,  and  by 
all  courts  where  our  system  of  Jnrispmdenoe 
prevails.  Moreover,  no  executor  is  appointed 
by  the  paper  in  question,  nor  is  there  any  men- 
tion of  the  debts  of  the  decedent,  or  of  the 
widow's  dower  or  interest  in  the  estate,  or  any 
direction  as  to  bow  the  estate  shall  be  diyided 
or  disposed  of;  and,  while  it  is  true  the  law 
provides  for  the  payment  of  debts,  the  assign- 
ment of  dower,  etc.,  yet  the  omission  to  xa&e 
mention  of  any  of  i&ese  matters  is  a  circum- 
stance in  the  case  not  without  significance,  as 
tending  to  support  the  view  already  expreaaed. 

Persons  often  die  intestate,  but  it  fa  certainly 
not  usual,  nor  can  it  hardly  be  said  to  be  natu- 
ral, for  a  man  haying  a  yaluable  real  and  per- 
sonal estate  to  leave  a  will  disposing  of  it,  and 
make  no  specific  devises  or  bequests,  or  give 
any  direction  touching  the  estate  whateyer. 
And  here  there  is  no  d&ection  as  to  anything; 
but  simply  a  revocation  of  previous  wills,  and  a 
disinherison  of  the  appellaut;  because,  in  the 
language  of  the  decedent,  the  appellant's  inher- 
itance from  another  source  '*will  make  as  much 
to  him,  and  probably  more,  than  m^  estate  will 
pay  to  each  of  my  other  legal  heirs" — words 
which  of  tbemselyes  import  intestacy,  being 
emphatically  words  of  inheritance.  And  as  to 
the  word  pay,  upon  which  so  much  asress  is 
laid  by  counsel  ror  the  ar  pel  lees,  that  is  quite 
as  applicable  to  the  distribution  of  an  estate 
of  an  intestate  as  to  any  other. 

Again ,  suppose  the  appellant  bad  died  before 
the  decedent,  leaving  descendants.  What  is 
there  in  this  paper  to  prevent  those  descendents, 
as  heirs  at  law  of  the  decedent,  from  sbaiinein 
the  estate?  There  is  certainly  nothing  uiat 
would  expressly  exclude  them,  and  this  cir- 
cumstance also  strengthens  the  view  (bat  the 
paper  was  written,  not  to  dispose  of  aaytbing; 
but  simply  to  revoke  previous  wills,  and  to  ex- 
clude the  appellant,  without  going  or  intending 
to  go  further  ttian  to  give  the  reasons. 

Our  conclusion  therefore  is  that  the  paper  It 
not  the  will  of  the  decedent;  that,  if  he  meant 
to  dispose  of  his  property,  he  has  not  said  so 
with  legal  certainty;  and  cons^uently  that  at 
his  death  his  estate  passed  to  bis  heirs  and  next 
of  kin,  including  the  appellant.  It  is  certainly 
safer,  and  more  consonant  with  public  policy, 
to  cl  scly  adhere  to  settled  principles,  than  in 
doubtful  cases  to  interrupt  the  course  of  de- 
scents and  distribution  of  estates  which  the 
statute  describes  in  cases  of  intestacy;  for  the 
statute,  which  has  been  said  to  be  a  transcript  of 
the  human  affections,  is  a  wise  and  just  one,  and 
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ought  to  govern  in  all  cases  not  plainly  without 
it. 

In  Boi98eau  ▼.  Atdridge  it  was  said  by  Judpe 
Brooke,  and  reaffirmed  by  the  court  without  dis- 
sent in  the  recent  case  of  Sutherland  ▼.  Bydnor, 
6  S.  E.  Rep.  480,  that  property  is  the  creature 
of  the  law,  and  can  be  disposed  of  at  all  only 
because  the  law  permits  it  to  be  done  in  certain 
modes.    And  hence  the  result  in  the  present 


case  imposes  no  hardship  on  anyone,  as  it  puts 
all  the  children  of  the  decedent  on  the  same 
footing  with  respect  to  his  estate,  simply  be- 
cause their  father  has  not  availed  himself  of 
the  permission  that  the  law  gave  him  to  dis- 
pose of  it  differently. 

The  decree  must  therefore  be  revereed^  emd  • 
decree  entered  here  in  eo^fonnity  with  Utie  egit^ 
ion. 


TENNESSEE  SUPREME  COURT. 


SOUTH  NASHVILLE  STREET  R  CO.  et 

al.,  Appte,, 

9. 

Heniy  B.   MORROW,  Trustee  of  Davidson 

County. 


(-. 


1.  A  statute  mxtthoridng  ajuMsaments  of 
property  omitted  from  the  asaeaBinent  made 
&  tae  reif  ular  fuseasor,  or  an  additional 


ment,  where  the  first  one  has  been  made  upon 
an  inadequate  valoatton,  ia  not  unoonstitutionaL 

tL  Tajcatton  of  alimree  of  eorporate  stoek 

in  the  hanus  of  stookholderB,  as  Uieir  individual 
property.  Is  not  unoonstitational  as  oonstltudner 
double  taxation  liecause  a  tax  has  already  been 
laid  upon  the  property  of  the  oorporation  but 
from  which  the  capital  stock  in  the  hands  of  the 
oorporatipn  is  omitted. 

&  Shares  of  stock  In  a  oorporation  have 
no  aetnal  aitne  and  may  properly  be  made 
taxable  at  the  place  where  the  coiporation  lias  Its 
stttis. 

4.  Thelyiirdenof  proof  to  on  a  taxpayer  olaim- 
lag  that  be  has  not  oeen  allowed  an  exemption  to 
Btiow  that  he  has  not,  at  some  time  or  place,  re- 
oeivedit. 

&  Bonds  of  a  oorporation  can  only  be  taxed 
by  the  govemmelit  having'  Jurisdiotlon  of  the 
owner,  and  are  not  taxable  in  a  State  where  the 
owner  does  not  reside. 

6w  A  dtlien  eannot  be  taxed  on  oorporate 
bonds  in  a  county  where  he  does  not  reside,  al- 
though that  is  the  location  of  the  corporation. 

T.  An  Act  reqnirlnfip  a  oorporation  to  re- 
tatttf  from  the  interest  due  on  its  bonds  having 
negotiable  coupons  the  amuunt  of  state,  county 
and  city  taxes  assessed  against  the  owners  of  the 
bonds,  is  invalid,  inasmuch  as  the  tax  is  void  as  to 
noDiesidents,  and  the  corporation  cannot  be  re- 
quired to  determine  as  to  each  coupon,  whether 
it  may  lawfully  reserve  the  tax  from  the  interest 

or  not. 

(February  28, 1888.) 

APPEAL  by  plaintiffs,  from  a  Judgment  of 
the  Circuit  C^ourt  of  Davidson  County 
(McAli6t4^,  J.),  in  favor  of  defendant  in  an 
agreed  cose  submitted  to  the  court  to  determine 
the  validity  of  certain  tax  assessments.  Jf 
firmed  in  part  and  reversed  in  part. 

Tbe  facts  fully  appear  in  tbe  opinion. 

Mesere.  Vertrees  &  Vertrees  and  Hill 
ft  Graa^.)ery9  for  appellants: 

I.  One  tax  on  tbe  property  of  an  incorporated 
com  pat  y,  and  another  upon  the  shares  of  stock 
in  (be  bands  of  the  sharobolders,  is  double  tax 
ati.tn,  and  forbidden  by  tbe  Constitution  of 
TenncHSpe. 

Although  it  bas  been  held  in  Union  Bank  ▼. 
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State,  9  Yen?.  400;  Memphis  ▼.  Sndey,  6  Bazt. 
5S3;  Maffor  and  CouneU  v.  South  NaehviUe  St, 
R  Oo,  .\ISS.  Nasbv.  1870;  NaOwiUe  Gas  Light 
Oo,  T.  Ifrashville,  8  Lea,  406;  LouieoiOed  N.  R 
Oo,  V.  State,  8  Heisk.  705;  and  Farrington  v. 
Tennessee,  06  Ui  8.  686  (24  L.  ed.  560),--tbat 
the  capital  stock  and  tbe  shares  of  stock  are 
distinct  thin;;s,  and  that  tbey  may  both  be  taxed, 
and  it  is  not  double  taxation,  yet  we  maintain 
that  the  differences  are  not  of  a  kind  to  estab- 
lish that  a  tax  on  both  is  not  double  taxation. 

In  Tennessee  ▼.  ^hitworih,  117  U.  8.  186 
(20  L.  ed .  882),  tbe  court  says: 

"  In  corporations  four  elements  of  taxable 
value  are  sometimes  found:  (1)  franchises;  (2) 
capital  stock  in  the  hands  of  tiie  corporntioti; 
(8)  corporate  property;  (4)  and  shares  of  tbe 
capital  stock  in  the  bands  of  the  indlviduul 
stockholders.  Each  of  these  is,  under  some 
circumstances,  an  appropriate  subject  of  taxa- 
tion;" and  the  Chief  Justice  shows  conclu- 
sively that  a  tax  on  both  capital  stock  and 
shares  is  double  taxation. 

8ee  De  Soto  Bank  v.  Memphis^  6  Baxt.  415; 
Bank  of  Oommeree  v.  MeQowan,  6  Lea,  703; 
affirmed,  104  U.  8. 408  (26  L.  ed.  810);  StaU  v. 
Butler,  83  Tenn.  683.  See  also  Bank  nf  Cape 
Fear  v.  Edieards,  6  Ired.  L.  516. 

TruHt  propertv  held  by  an  incorporated  trus- 
tee is  no  more  liable  to  double  taxation  than 
when  held  by  a  trustee  who  is  not  incorporated. 

Berry  v.  Windliam,  50  N.  H.  28&  Bee  also 
Robinson  v.  Dover,  50  N.  U.  627. 

Numerous  decisions  of  high  authority  concur 
in  declaring  that  tbe  taxation  now  complained 
of  is  unequal,  and  violative  of  tbe  constitution- 
al provision  requiring  equality  of  taxation. 

See  People  v.  Badlam,  57  Cal.  504;  San 
Francisco  v.  Maekey,  22  Fed.  Rep.  602; 
Hannibal  A  St, «/.  R,  Oo.  ▼.  ShackUi,  80  Mo. 
550;  approved  in  6  Lea,  706;  State  v.  Ilanni' 
bal  dSt.J.R.  Co.  87  Mo.  205;  Cheshire  Oo. 
Teleph,  Oo.  v.  S(aie,  03  N.  H.  167;  Robinson  v. 
Dover,  50  N.  H.  527;  State  v.  Branin,  28  N. 
J.  L.  484;  Bimgor  di  P,  R.  Co.  v.  Barris,  21 
Maine,  533;  aiver  ▼.  Washington  Mills,  11 
Allen,  268;  Hoadleyv.  Essex  Co.  105  Mass.  527; 
N.  0.  R.  Co.  V.  Alamance,  01  N.  C.  459;  Rice 
Co.  V.  Citizens  Nat,  Bank,  23  aiinn.  282.  2d3; 
New  Ilaveny.  City  Dank,  3l  (/Onn.  106;  NieJiols 
V.  New  IJaten  db  N,  Co,  42  Conn.  103;  State  y, 
Cumberland  cfe  P.  R.  Co.  40  Md.  22;  /'rrderirk 
Co.  V.  Farmers  <fc  M.  Nat,  Bank,  48  Md.  117; 
State  V.  Baltiinore  dbO.  RCo.  I  J.  40;  Johnson  v. 
Com.  7  [>ana,  842;  Ryan  ▼.  Leavenworth  Co, 
30  Khu.  188. 

When  tbe  tangible  property  of  a  corporation, 
is  taxed  at  its  actual  valiie,  and  its  panitnl 
stock  is  also  taxed  at  its  market  value,  wiibujt 
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any  deduction  on  account  of  the  value  of  the 
tangible  property  of  the  corporation,  it  is  plain 
that  that  would  be  double  taxation. 

Welly,  Assessm.  §  246;  Com,  y.  Standard 
Oil  Co.  101  Pa.  119. 

The  authority  of  UniUm  Bank  ▼.  State.  0 
Yerg.  490,  has  been  ahaken  in  the  following 
cases: 

Memphis  dk  C.  R,  Co.  v.  Qainea,  8  Tenn.  Oh. 
804;  Chicago,  B.  dK.C.R  Co.  ▼.  Guffej/,  120  U. 
8.  575  (80  L.  ed.  784);  Bank  of  ComrMree  ▼. 
McGaican,  6  Lea,  708;  De  Soto  Bank  ▼.  Mem- 
phis, 6  Baxt.  415;  StaU  y.  Butler,  86  Tenn. 
688;  Nashville  y.  Thomas,  6  Coldw.  604;  Jfe- 
Laughlin  y.  ChadmU,  7  Heisk.  408. 

II.  Even  though  one  tax  on  the  company's 
property  and  another  tax  upon  the  individual 
shares  De  not  in  themselves  double  taxation, 
nevertheless,  when  the  company  is  required  to 
pay  the  tax  levied  upon  the  shares,  and  look  to 
the  shareholders  for  reimbursement,  it  then 
is  double  taxation;  and  the  Assessment  Act  of 
1887.  which  onerates  companies  with  this  ob- 
ligation, is  unconstitutional  and  void. 

See  New  Orleans  v.  Houston,  119  IT.  S.  265 
(30  L.  ed.  411). 

m.  Negotiable  bonds  are  mere  evidences  of 
debt. 

Kirtland  v.  Hotchkiss,  100  U.  8.  498  (26  L. 
ed.  562). 

When  the  debt  is  evidenced  by  a  writing 
having  the  quality  of  negotiability,  no  tax  can 
be  imposed  upon  such  bond  in  the  hands  of  a 
nonresident.  As  to  nonresident  bondholders 
the  Act  is  undoubtedly  void. 

State  Tax  on  Foreign-Held  Bonds,  82  U.  8.  15 
Wall.  300  (21  L.  ed.  179);  appd.  in  Qloueester 
Ferry  Co.  v.  Pa.  114  U.  8.  m  (29  L.  ed.  164); 
Com.  V.  Chesttpeake  A  0.  B.  Co.  27  Gratt.  844; 
Pierce,  Railways,  472;  VaOe  v.  Ziegler,  84  Mo. 
214;  Cooley, Const.  Lim.'4th  ed.  p.  607;  Murray 
V.  Charleston,  96  U.  8.  482  ^  L.  ed.  760); 
Kirtland  v.  Hotchkiss,  100  U.  8. 498  (25  L.  ed. 
662). 

IV.  The  Assessment  Law  of  1887,  in  so  far 
as  it  afiFects  the  bonds  issued  by  the  8outh 
Nashville  Street  Car  Company,  is  unconstitu- 
tional and  void,  because  it  impairs  the  obliga- 
tion of  the  contracts  contained  in  the  bonds, 
and  also  on  the  coupons.  These  bonds  were 
issued  in  July,  1884.  The  law  taxing  such 
bonds  and  requiring  the  companies  to  pay  the 
tax  first  appeared  in  the  Assessment  Act  of  1885. 
The  obligation  of  the  bond  and  the  detach- 
able coupons  is  to  pay  6  per  ceot  interest  semi- 
annually at  the  American  National  Bank  in 
Nashville. 

By  the  present  law  the  business  manager  is 
allowed  to  retain  the  tax  out  of  the  interest 
for  the  company's  indemnity;  but  pay  it  he 
must.  The  result  is  that  instead  of  being  a  con- 
tract for  interest  at  the  rate  of  6  per  cent,  the 
contract  is  altered  into  one  for  interest  at  the 
rate  of  6  per  cent  minus  the  tax  assessed. 

Cooley,  Taxn.  65;  State  Tax  on  Foreign  Held 
Bonds,  82  U.  8.  16  Wall  800  (21  L.  ed.  179); 
Murray  v.  Charleston,  96  U.  8.  482  (24  L.  ed. 
760). 

To  require  the  tax  assessed  upon  the  bond 
to  be  paid  out  of  the  interest  payable  upon  the 
coupons  is  to  make  the  holder  of  the  coupon 
pay  the  tax  due  from  the  bondholder. 

2  L.  R.  A. 


See  Bartman  y.  Oreenhow,  103  XT.  8.  684(26 
L.  ed.  276). 

y.  The  Constitution  provides  that  «*AI1 
property,  real,  personal  and  mixed,  aball  be 
taxed;  but  the  Legislature  .  •  .  ahall  exempt 
$1,000  worth  of  personal  proper^  in  the  taaoos 
of  each  taxpayer." 

Art.  2,  §  28. 

This  assessment  is  invalid  to  the  extent  of 
$1,000  in  each  shareholder's  case. 

See  New  York  v.  Weawr,  100  U.  &  642  (85 
L.  ed.  706);  Albany  Co.  v.  Stanley,  105  U.  8. 
805  (26  L.  ed.  1044);  1  Desty,  Taxn.  884,  885. 

The  assessment  made  for  and  in  the  year 
1887,  by  the  regular  assessor,  was  a  Judidal 
act  and,  unless  fraudulent  in  the  matter  of 
valuation,  was  final  and  oonchisive. 

Stanley  v.  A^)any^  Co.  121  U.  8.  550  (SO  L. 
ed.  1008);  1  Desty,  Taxn.  546;  Cooley,  Taxn. 
283. 

Messrs.  Matt  W.  Allen,  J.  B.  Daniel, 
T.  M.  Ste^rer,  M.  R.  Priest  and  G.  W. 
Pickle,  Atty-Oen.,  for  appellee: 

The  county  trustee  has  the  power  to  assess 
omitted  property  and  to  correct  and  increase 
inadequate  assessments. 

Act  1879,  chap.  79,  p.  93;  Otis  v.  Boyd,  8  Lea. 
679;  Acts  1888,  chap.  81,  p.  255;  Acts  1885, 
chap.  23,  p.  70. 

The  Code  (MiU.  &  Y.),  §  668,  reads  as  fol- 
lows: 

"All  collectors  are  hereby  made  assessors  to 
assess  all  property  which  by  mistake  of  law  or 
fact  has  not  been  assessed,  whether  the  omis- 
sion be  for  the  particular  year  for  which  the 
collector  is  acting,  or  for  any  previous  year  or 
years.  And  it  is  hereby  made  the  duty  of  such 
collectors  in  all  cases,  where  property  has  not 
been  assessed,  but  on  which  taxes  ought  to  be 
paid  by  law,  to  immediately  assess  me  same 
and  proceed  to  collect  the  taxes." 

8ee  also  Acts  1888,  chap.  105.  p.  Ill,  g  85; 
Acts  1885,  chap.  1,  p.  18,  g  25;  Acts  1887,  diap. 
2,p..84,§§24,46. 

The  constitutionality  of  the  Act  of  1879  and 
amendments  was  passed  upon  and  sostidned  by 
this  court  in  StaU  v.  WhitworilL  8  Lea,  600; 
and  J^ilson  v.  Benton,  11  Lea,  61. 

8ee  also  Franklin  Co.  v.  NaOwSOe,  (7.  dbSt. 
L.  B.  Co.  12  Lea,  621;  State  v.  MemMs  db  0. 
B.  Co.  14Lea,66,  e^iLouistdUe  dkN.B.  Cb.v. 
State,  8  Heisk.  795;  Shelby  Co.  v.  Miss.  dbT.R 
Co.  16  Lea,  410. 

8uch  statutes  have  always  been  held  consti- 
tutional. 

People  V.  Board  of  Assessors,  92  N.  Y.  480; 
Bradley  v.  Lincoln  Co.  60  Wis.  71;  Cool^, 
Const.  Lim.  209;  Bellows  v.  Weeks,  41  Yt.  600- 
599;  Mills  v.  Charleton,  29  Wis.  400;  Weister 
v.  Hade,  62  Pa.  479. 

8tatutes  authorizing  reassessments  of  prop- 
erty inadequately  ass^sed  have  likewise  beeo 
held  valid  and  constitutionaL 

&ate  v.  Northern  Belle  MiU  A  Min.  Oo.  15 
Nev.  885:  Simmons  v.  Aldrieh,  41  Wis.  260. 

An  abortive  attempt  to  make  an  assessment 
does  not  exhaust  the  power. 

Himmelmann  v.  Co/ran,  86  Cal.  411;  Pmd  v. 
Negus.  8  Mass.  280;  Libby  v.  Bumham,  16 
Mass.  144;  Bangor  v.  Laneey,  21  Maine,  47S. 
8ee  also  Owring  v.  FooU,  48  K  Y.  294;  N.  O. 
y.  Southern  Bank,  16  Lisi.  Ann.  89;  Dsam  v. 
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Borehseniu$,  80  Wis.  286;  Coolej.  Tazn.  Ist 
ed.  p.  282;  citing  Qoodfieh  v.  Lunenburg^  9 
Gray,  88:  Hubbard  ▼.  Oarfidd,  102  Mass.  72; 
May  V.  HMridge,  28  Wis.  98;  Cooley,  Taxn. 
2d  ed.  810. 

Tbe  property  of  tbe  corporation  is  taxable, 
tbe  stocks  issued  by  tbe  corporation  are  tax- 
able, and  tbe  bonds  issued  by  tbe  corporation 
are  taxable  under  tbe  law. 

See  §  28,  art  2,  Tenn.  Const.;  Assessment 
Act  1887,  cbap.  2,  §  4. 

Street  railroads  and  corporate  francbises  are 
taxable. 

1  Desty,  Taxn.  pp.  800,  879;  Baltimore  Ap- 
peal Tax  Ci,  v.  Western  Md,  B.  Oo.  50  Md.  800; 
People  V.  Ckiwity,  46  N.  Y.  46;  North  Beach  <fe 
Jf .  B.  Cos  Appeal,  82  Cal.  499;  Providence  Oas 
Co.  V.  Thurber,  2  R.  I.  21;  Providence  <fc  W.  B. 
Co.  y.  Wright,  2R.  I.  462;  Mohawk  db  B.  B.Co. 
V.  Clute,  4  Paige,  384;  Wheeler  v.  Bochester  db 
8.  B.  Co.  12  Barb.  227;  &»  Josi  Gas  Co.  ▼. 
January,  67  Cal.  614;  Veasie  Bank  v.  Fenno, 
75  U.  S.  8  Wall  547  (19  L.  ed.  487);  Wilming- 
ton db  W.  B.  Co.  V.  Bnd,  80  U.  8.  18  Wall. 
264  (20  L.  ed.  568);  New  Orleans  City  Gaslight 
Co.  V.  Assessors,  81  La.  Adu.  476;  Atlantic, 
T.  db  0.  B.  Co.  V.  Mecklenburg,  87  N.  C.  129; 
Bichmond  dt  D.  B,  Co.  v.  Brogden,  74  N.  C. 
707;  Belo  v.  Forsyth  County,  82  N.  C.  415; 
Ottawa  Glass  Co.  v.  McCaUb,  81  111.  557;  Por- 
ter V.  Bockford,  B.  I.  db  8t.  L.  B.  Co.  76  IlL 
561;  ^ate  Tax  on  Bailway  Gross  BeceipU,  82 
U.  8.  16  Wall.  296  (21  L.  ed.  168);  Com.  v. 
Lancaster  Sav.  Bank,  124  Mass.  495;  Monroe 
County  Sav.  Bank  y.  Bochester,  87  N.  Y.  865; 
People  V.  Utica  Ins.  Oo.  15  Jobns.  882;  Ontario 
Bank  v.  Bunnell,  10  Wend.  186;  North  Mo.  B. 
Co.  V.  Maguire,  87  U.  8.  20  Wall.  46  (22  L.  ed. 
287;  Providence  Bank  v.  Billings,  29  U.  8.  4 
Pet.  617  (7  L.  ed.  989);  Memphis  Gaslight  Co.  v. 
StiOby  County  Taxing  Diet.  109  U.  8.  898  (27 
L.  ed.  976);  tiodetyfor  Savings  v.  Coite,  78  U. 
8.  6  Wall  694  (18  L.  ed.  897);  Provident  Insti- 
tution for  Savings  v.  Massac/iusetts,  78  U.  8.  6 
Wall.  611  (18  L.  ed.  907). 

Cooley,  on  Taxation,  274,  Ist  ed.  says: 

Tbe  tracks  of  a  local  railway  company  may 
be  assessed  as  real  estate,  tbougb  laid  down  in 
a  bigbway  wbere  tbe  company  bas  no  title. 

See  Peoj^  v.  Cassity,  46  N.  Y.  46;  New 
Haven  v.  Fair  Haven  db  W.  B.  Oo.  88  Conn. 
422;  Burlington  db  M,  B.  B.  Co.  v.  Spearman, 
12  Iowa,  112;  North  Beach  db  M.  B.  Ofs  App. 
32  Cal.  499;  Western  XT.  Tel^.  Oo.  v.  StaU,  9 
Baxt.  609;  Chicago  City  B.  Oo.  y.  Chicago,  90 
111.  678,  32  Am.  Rep.  64;  Ohi€(Mo  y.  Baer,  41 
m.  806;  Parmdee  v.  Chicago,  60  fil.  267. 

Our  supreme  court  in  Louisville  Bailroad 
Company  v.  State,  8  Heisk.  795,  mentions  spe- 
cifically tbe  francbises  as  one  of  tbe  four 
distinct  taxable  properties  of  a  corporation. 

Nashville  v.  Thomas,  6  Coldw.  604;  Mo- 
LaughUn  y.  Chadwell,  7  Heisk.  889;  Bedford  y. 
Nashville,  7  Heisk.  409;  Union  Banky.  StaU,9 
Yerg.  490,  and  Bnghtwdl  v.  Mallory,  10  Yerer. 
196,  sustain  tbis  tax  and  the  mode  of  collection. 

Tbe  Union  BankOase  bas  been  approved  in — 

McLaughlin  y.  Chadwell,  7  Heisk.  8'<9;  Mem- 
phis y.  mslev,  6  Baxt.  555;  NasftviUe  Gaslwht 
Oo.  y.  NashvtOe,  8  Lea,  406;  Farrington  v.  Tenr 
ncssee,  95  U.  8.  689  (24  L.  ed.  561);  Memphis  y. 
Farrington,  8  Baxt,  640. 

Tbe  capital  stock  and  tbe  sbares  may  botb 
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be  taxed,  and  it  is  not  double  taxation;  and  the 
corporation  may  be  required  to  pay  the  tax  ooi 
of  its  corporate  funds  or  be  authorized  to  de- 
duct tbe  amount  paid  tat  each  shareholder  oiit 
of  bis  dividends. 

Angel  &  A.  Corp.  ^§666,  667;  Union  Bank 
y.  State,  9  Yerg.  490;  Van  Alien  y.  The  Assee- 
sors,  70  U.  8.  aWall.  678  (18  L.  ed.  229);  Brad- 
ley V.  lainois,  71  U.  8.  4  Wall.  459  (18  L.  ed. 
438);  First  Nat.  Bank  y.  Kentu(icy,  76  IT.  8. 
9  Wall.  858  (19  L.  ed.  701):  State  v.  Branin, 
28  N.  J.  L.  484;  McOulloch  y.  Maryland,  17 
U.  8. 4  Wheat.  816  (4  L.  ed.  579).  See  Nashville 
Gaslight  Oo.  v.  NaOiville,  8  Lea,  406;  New  York 
y.  Tax  Comrs.  71  U.  8. 4  Wall.  244  (18  L.  ed. 
844);  Maltby  v.  Beading  db  0.  B.  Oo.  52  Pa. 
140;  HaiglU  y.  Pittsburg  etc.  B.  Oo.  78  U. 
S.  6  Wall.  16  (18  L.  ed.  818);  U.  8.  v. 
Baltimore  <fe  0.  B.  Co.  84  U.  S.  17  Wall  822 
(21  L.  ed.  597);  Mnot  v.  Phila.  etc.  B.  Oo.  85 
U.  8.  18  Wall.  206.  280  (21  L.  ed.  888,  896; 
Am.  Coal  Oo.  v.  Allegany  County,  69  Md.  197; 
St.  Albans  v.  National  Car  Co.  67  Vt.  80;  Her- 
shire  y.  First  Nat.  Bank,  36  Iowa,  272;  Cum- 
mings  y.  MerchanU  Nat.  Bank,  101  U.  S.  158 
(25  L.  ed.  903). 

Notwithstanding  a  corporation  has  paid  a 
tax  upon  its  real  estate,  i>urchased  with  money 
paid  in  as  capital  stock,  it  may  BtiU  be  bound 
to  pay  Uie  tax  imposed  on  its  shareholders,  re- 
taining the  same  out  of  their  dividends.     , 

Memphis  v.  Ensley,  6  Baxt.  654;  NashviUe 
Gas-Light  Co.  y.Nashville,SljetL,  406;  Baltimore 
y.  Baltimore  City  Pass  B.  Co.  67  Md.  31;  First 
Nat.  Bank  of  Mendota  v.  Smith,  66  111.  64;  St. 
Albans  v.  Nat.  Oar  Oo.  67  Vt.  81. 

If  the  Legislature  could  have  provided,  In 
the  charter,  ori^'nally,  that  the  stocks  and  bonds 
should  be  taxed  here,  it  may  do  so  at  any  time 
thereafter  by  general  or  special  law. 

Providence  IBank  y.  BiU%ngs,2»  U.  8.  4  Pet. 
616  (7  L.  ed.  989);  Augusta  v.  North,  67  Maine, 
892,  2  Am.  Rep.  66. 

The  Legislature  has  power  to  fix  the  situs 
of  the  shares  of  stock. 

Nashville  y.  Thomas^  6  Coldw.  604;  Me- 
Laughlin  v.  Chadwell,  7  Heisk.  889;  Bedford 
y.  Nashville,  7  Heisk.  409;  Fox  v.  South 
Iredegar  Iron  Co.  85  Tenn.  189;  Tappan  v. 
Merchants  Nat.  Bank,  86  U.  8.  19  Wall  490 
(22  L.  ed.  189);  Maltby  v.  Beading  db  0.  R  Oo. 
62  Pa.  146. 

All  taxes  shall  be  presumed  legally  assessed 
and  also  that  tbe  assessors  did  not  neglect  an 
important  part  of  their  du^. 

2  Desty,  Taxn.  p.  615;  Hunt  ▼.  Ohapin.  42 
Mich.  25;  Blackwood  v.  Van  Vliet,  80  Mich. 
118;  Buck  y.  People,  78  HL  660;  St.  Peter's 
Church  y.  Scott  Co.  12  Minn.  895;  New  Orleans 
y.N.  0.  Canal  db  Bkg.  Oo.  29  La.  Ann.  861, 
99  U.  8.  97  (25  L.  ed.  409);  Beers  v.  People,  83 
IlL  489;  TowU  v.  Holt,  14  Neb.  221;  mUer  y. 
Hurford,  18  Neb.  18;  State  Auditor  y.  Jackson 
Co.  65  Ala.  162;  State,  Harmed,  y.  Manning, 
41  N.  J.  L.  276;  Blossom  y.  Cannon,  14  Mass. 
177. 

Lurton*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  is  a  corporation,  organ- 
ized in  1859  under  a  charter  granted  by  the 
Legislature  of  tbis  State.  As  such  corporation 
it  obtained  from  the  City  of  Nashville  a  right 
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to  lay  down,  maintain  and  operate  a  line  of 
street  railway  upon  certain  streets  of  that  city. 
Under  this  cnarter  and  right  of  way  granted 
by  the  city,  it  baa,  for  many  years,  been  run* 
mng  a  line  of  street  cars. 

In  lt$37  it  was  assessed  by  tbe  regular  aasea 
ior,  for  purpoaes  of  state  and  county  taxation 
upon  tbe  following  yaluations:  Teal  property 
$10,000;  personal  property  $50,000.  In  1888 
U  was  assessed  as  follows:  mules  $3,600;  cars 
$2^600:  real  estate  $9,000;  stockholders  $75,000. 

By  section  fU  of  the  Assessment  Law  of  March 
24,  1887,  it  is  proyided  that,  if  at  any  time  aft- 
er the  assessments  have  been  made,  it  should 
come  to  tbe  knowledge  of  the  chairman  or  Jud  ^ 
of  tbe  county  court,  or  the  clerk  of  the  county 
court,  the  county  trustee  or  sheriff,  that  any 

eerson  or  corporation  has  not  been  assessed,  or 
as  k)ecn  assessed  upon  an  inadequate  amount, 
then  it  shall  be  the  duty  of  such  officer  on  the 
motion  of  the  Attorney  General  to  cite  said 
peibon  or  corporation,  toeir  agent,  or  attorney 
or  representative,  to  appear  before  tbe  trustee 
for  the  purpose  of  being  assessed  according  to 
law,  "  and  said  trustee  is  hereby  authomed 
and  empowered  to  make  tbe  proper  assessment 
agains  such  person,  firm  or  corporation  .  .  . 
and  to  cause  the  same  to  be  entered  on  the  tax 
books  for  coUrTtion."    Acts  1887,  p.  H 

Under  t.iis  auihority  tbe  defencfant,  wbo  is 
tbe  count^y  inisiee  for  Davidson  County,  upon 
tbe  motion  of  tbe  Attorney- General,  and  upon 
notice  to  tbe  said  corporation,  reassessed  the 
corporate  propeity  for  both  1^7  and  1888,  and 
at  the  snn  e  time  and  upon  the  same  notice 
treating  tlie  corporation  as  tbe  agent  for  and 
representative  of  the  shareholders  and  bond- 
holders of  said  company,  he  assessed  tbe  shares 
of  stock  in  s»id  corporation  to  tbe  individual 
shareholders  by  name,  and  tbe  outstanding 
coupon  bonda  of  the  company  to  "  unknown 
owners."- 

Bv  ibis  reassessment  the  valuation  of  the  cor- 
porate property  has  been  largely  increased.  The 
shares  of  stock  and  the  bonds  of  the  company 
Dot  having  before  been  asiicssed  are  assessed  an 
omitted  property.  The  company  denied  the 
right  of  tbe  county  trustee  to  increase  the  as- 
scKsment  for  1887,  it  having  theretofore  paid  the 
tax  assessed  against  it  for  that  year.  It  denied 
tbe  right  of  the  trustee  to  assess  the  shares  of 
stocks,  or  to  assess  its  bonds  in  such  manner 
as  to  compel  the  company  to  collect  the  tax 
thus  assessed  from  its  shareholders  or  bond- 
holders, or  to  compel  the  company  to  pay  such 
tax  so  a&«e8sed,  or  be  liable  for  the  same.  It 
likewise  denied  the  liability  of  its  bonds  to  as- 
sessment, and  the  legality  of  tbe  assessment 
ma<  ie.  Both  tbe  sbareboldei  s  and  tbe  company 
denied  the  ii.i:Iit  of  the  trustee  to  assess  both 
the  company's  property  and  tbe  shares  of  cap- 
ital stock,  asl)eing  double  taxation. 

Thereupon  an  agreed  case  was  made  up,  to 
have  tbe  validity  of  these  several  assessments 
determined,  and  to  have  the  Act  of  1887  con- 
strued and  its  constitutionality  considered  and 
tbe  liability  of  tbe  company  by  reason  of  said 
aMsessmcuis  under  tbe  pro  visions  of  tbe  Act, 
declared  and  asceitaineJ.  Tbe  parties  to  this 
agreed  cr  se  are  tbe  company  and  its  sharehold- 
ers upon  the  one  side  and  the  cr.unty  trustee 
upon  tbe  other.  The  Iw^ndlioMers  are  un- 
known and  of  course  are  not  parlies  to  this  suit. 
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Tbe  agreed  case  was  submitted  to  the  Cir- 
cuit Court  of  Davidson  County,  and  all  of  the 
assessments  were  sustained  as  yalid,  except  in 
so  far  as  tbe  franchise  of  the  corporation  had 
been,  in  the  opinion  of  tbe  learned  Ciiuait 
Judge,  assessed  separately  and  iDdependently 
of  other  property  of  the  company.  The  action 
of  the  learned  Circuit  Judge  is  supported  by 
an  exceedingly  able  and  exhanatiye  opinioo, 
which  having  been  made  a  part  of  the  record 
has  been  of  great  seryice  in  reaching  the  oob- 
clusions  we  shall  presently  announce. 

That  part  of  tbe  assessment  quashed  by  the 
circuit  court  will  be  first  diapoaed  of.  The  as- 
s*S9or  has  undertaken  to  itemize  the  aeyeial 
properties  of  the  company  and  to  value  them 
separately.  The  franchises  of  the  company, 
toeether  with  its  easement  in  the  streets  of 
Nashville,  under  tbe  ordinances  of  said  city  and 
tbe  contract  between  the  city  and  tbe  street 
railwav  company,  are  aaaessedasofayaluation 
of  $50,000. 

This  assessment  was  quashed  under  the  au- 
thority of  the  case  of  LouismUe  Railroad  Gam- 
pany  y.  Bate.  13  Lea,  573,  as  being  a  separate 
and  independent  assessment  upon  a  mere  fran- 
chise. 

We  think  this  a  misconception  of  the  prop- 
erty included  in  the  item  valued  at  $60,000. 
Tbe  right  of  way  in  the  streets  of  Nashville  is 
an  easement  in  realty  and  is  assessable  as  realty. 
This  is  well  settled.  Deaty,  Taxn.  800,  806, 
861,  879. 

In  tbe  case  of  Ohicago  City  Railway  Chmpany 
V.  Ohiengo  this  question  as  to  whether  the  ease- 
ment of  a  street  raUway  company  in  the  streeta 
of  a  citv  was  assessable  as  prepay  was  deter- 
mined in  theafi3rmative.  Concerning  such  an 
interest  the  court  said:  "  It  is  true,  as  niiged  by 
counsel,  that  tbe  railway  company  has  not  be- 
come the  owner  of  any  portion  of  the  street  In 
fee,  but  it  has  certainly  tnrough  its  charter .  . . 
and  its  contracts  with  the  city  acquired  a  prop- 
erty in  them  of  a  moat  valuable  character, 
which  neither  the  Legislature  nor  the  dty  can 
take  awav  without  (he  consent  of  the  company, 
and  capable,  like  other  property,  of  being  sold 
and  conveyed.  The  city  has  made  a  contract 
with  the  company,  by  which  it  has  ^granted  to 
the  latter  what  is  substantially  a  leasehold  in  a 
portion  of  this  street  for  a  number  of  years.  It 
has  acquired  rights  in  the  street  which  no  other 
person  or  company,  nor  the  general  public^ 
possess."    90  III.  578. 

This  easement  in  the  streets,  together  with 
tbe  franchises,  are  assessed  aa  of  a  yaluation  of 
4^50.000.  It  would  have  been  better  to  assess 
these  elementa  of  value  with  the  iron  rails. ties, 
spikes,  etc.,  as  together  constituting  so  much 
street  railway. 

In  tbe  case  of  LauitviUe  Railroad  Omnpany 
y.  Hfite,  iupra,  we  held  that  an  assessment 
upon  a  line  of  railway,  as  a  continuous  Une, 
without  a  separate  tfnd  independent  assessment 
upon  its  franchises  as  a  corporation,  was  not 
error.  This  was  sound  law  and  We  adhere  to 
it.  But  we  do  not  think  that  case  govems 
this. 

The  franchise  to  be  a  corporation  is  proper- 
ty, and  as  such  must  be  assessed;  it  ought, 
however,  to  be  assessed  with  the  tangible  prop- 
erty of  tbe  company  and  not  separately.  Here 
it  has  been  assessed  along  with  a  valuable 
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ment,  and  iDtereet  in  realty,  and  we  see  no 
xeason  for  quashing  such  an  assessment  as 
Yoid. 

The  assessment  of  property,  omitted  from 
Jbe  assessment  made  by  the  reffular  assessor,  is 
expressly  authorized  by  the  Act  of  t887;  we 
have  repeatedly  sustained  the  validi^  of  such 
assessments  and  the  constitutionality  of  the 
Acts  authorizing  them.  Slate  v.  Whitwarth,  8 
Lea,  694;  ShOby  Ga.  t.  Miss,  d  T.  R  €h.  16 
Lea,  401. 

Thnt  part  of  the  Act  which  authorizes  an 
additional  assessment  when  the  original  assess- 
ment has  been  upon  an  inadequate  valuation 
is  not  new  legislation.  The  same  provision 
was  contained  in  the  Act  of  1873,  and  a  reas- 
sessment of  the  property  of  the  Jjouisville  & 
Nashville  Railroad  Oompanv  was  sustained  by 
this  court  as  being  authorized  by  that  Act. 
LauiwiUe  df  N.  B.  Oo  v.  8UUe,  8  Heisk.  790. 
See  also  the  case  of  Btate  v.  NathnUte  8av,  Bank, 
16  Lea,  114. 

We  do  not  see  any  constitutional  objections 
to  such  legislation.  The  objection  that  the  act- 
ual pavment  of  the  tax  as  originallv  assessed 
shoulcl  preclude  any  further  or  additional  as- 
sessment, does  not  go  to  the  oonsitutionality^  of 
the  Act.    The  objection  is  not  of  serious  im- 

5ort  in  any  view  of  it.  The  reply  of  the  Circuit 
udge  IB  complete  in  every  aspect  of  the  qurs- 
tion.  He  said:  ''The  Constitution  and  laws 
prescribed  that  all  property  should  be  assessed 
according  to  its  value;  and  if  by  the  misfeas- 
ance or  nonfeasance  or  mistake  of  the  assess- 
or. It  is  not  assessed  according  to  its  value,  but 
upon  arbitrary  bads  fixed  by  ue  assessor  at  far 
less  than  its  value,  why  should  the  tax  debtor 
escape  dmplv  beoause  he  has  made  payment? 
•  .  .  It  may  be  that  such  a  law  will  work  in- 
convenience and  annoyance  to  the  citizen,  but 
all  tax  laws  are  odious  and  vexatious.  It  is 
said  the  diizen  ought  to  know  when  he  is 
through  with  the  tax  gatherer;  but  he  will 
know  when  he  has  paid  his  taxes  on  his  prop- 
erty according  to  its  value.  He  will  know  then 
he  is  secure  against  reassessment,  and  the  law 
will  protect  him." 

The  next  objection  to  be  considered  is  that  the 
assessment  of  the  corporate  property  and  of  the 
shares  of  stock  is  double  taxation  and  prohib- 
ited by  that  clause  of  the  State  Constitution 
which  requires  that  "All  property  shall  be  taxed 
accoidinff'to  its  value." 

Conceding  that  tne  effect  of  this  provision  is 
to  prohibit  double  taxation,  the  first  question 
is  as  to  what  is  double  taxation.  It  is  not 
every  indirect  duplication  of  a  tax  which  con- 
fltitules  double  taxation.  If  the  duplication 
be  only  an  incident  of  the  tax,  it  is  not  double 
taxation  in  the  sense  of  the  requirement  that 
equality  and  uniformity  shall  be  pieserved. 
Taxes  ms^  be  divided  into  two  great  classes: 
direct  and  indirect.  A  direct  tax,  as  defined  by 
Mr.  Mill,  is  '*  one  demanded  from  the  very 
person  who  it  is  intended  or  desired  should  pay 
it."  A  tax  assessed  as  a  direct  tax,  in  the  sense 
in  which  Mr.  Mill  uses  the  term,  may  upver- 
tbeless  fall  ultimately  upon  one  other  Ihan  the 
one  desired  to  paj  it.  To  illustrate:  Political 
economists  are  generally  airreed  that  the  greater 
pan  of  a  tax  assessed  against  a  landlord  falls 
finally  upon  his  tenant.  So  a  tax  upon  mort- 
gages upon  land  in  the  end  proves  to  be  a  tax 
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upon  the  borrower.  In  neither  of  these  cases 
was  it  intended  or  desired  that  the  burden  of 
the  tax  should  fan  upon  either  the  renter  or  the 
borrower.  Yet,  although  it  may  happen  that 
the  renter  and  the  borrower  have  In  other  forms 
fully  paid  their  due  proportion  of  taxation,  the 
unintended  duplication  of  their  burden  will  not 
make  the  tax,  which  they  have  indirecily  been 
compelled  to  pay,  double  taxation.  So  there 
seems  to  be  double  taxation  of  the  same  prop- 
erty to  two  individuals  where  the  purchaser  of 
proper^  on  credit  is  taxed  to  its  full  value, 
while  the  seller  is  taxed  to  the  same  amount  on 
the  debt 

Concerning  all  these  incidents  of  taxation. 
Judge  Cooley  mys:  *'Now,  whether  there  is 
injustice  in  the  taxation  in  every  instance,  in 
which  it  can  be  shown  that  an  individual  who 
has  been  directly  taxed  his  due  proportion  is 
also  compelled  indirectly  to  contribute,  is  a 
question  we  have  no  occasion  to  consider.  It 
is  sufficient  for  our  purposes  to  show  that  the 
decisions  are  nearly.  If  not  quite,  unanimous  in 
holding  that  taxation  is  not  invalid  because  of 
such  unequal  results  .  .  .  There  is  a  sense/' 
he  says  further  on,  '*  however,  in  which  dupli- 
cate taxation  may  be  understood — and  which 
we  think  is  the  proper  sense — which  would 
render  it  wholly  inadmissible  under  any  Con- 
stitution requiring  equality  and  uniformity  in 
taxation.  Bv  duplicate  taxation  in  this  sense 
is  understood  the  requirement  that  one  person 
or  any  one  subject  of  taxation  shall  dirci  tly 
contribute  twice  to  the  same  burden,  while 
other  subjects  of  taxation  belonging  to  the 
same  class  are  required  to  contribute  but  once." 
Cooley,  Taxn.  2d  ed.  820,  325. 

In  this  connection  and  as  illustrating  what 
he  deems  double  taxation,  he  cites  the  instances 
of  a  tax  on  a  merc^hant's  stock  by  value,  and 
another  tax  for  the  same  purpose  and  by  the 
same  authority  on  the  same  stock  as  a  pait  of 
his  whole  property.  So  he  says:  **  The  same 
may  be  said  of  a  tax  on  the  property  of  a  cor- 
poration, and  also  on  the  capital  which  is  in- 
vested in  the  property;  if  tbe  latter  is  taxed  as 
property,  this  is  also  duplicate  taxation,  and  as 
much  unequal  as  would  be  the  taxation  of  a 
farmer's  stock  by  value,  when  on  the  same 
basis  it  is  taxed  as  a  part  of  his  general  prop- 
erty. When,  for  instance,  the  money  paid 
in  as  capital  of  a  munufacturing  corooration 
has  been  invested  in  buildings  and  niachinery, 
these  are  what  then  represint  the  capital;  and 
to  tax  the  capital  as  valuable  piopeity  disiioct 
from  that  which  represents  it,  would  be  to  tax 
a  mere  shadow,  and  it  would  make  the  shadow 
stand  for  the  substance  in  order  that  ii  might 
be  taxed  ^lien  the  substance  itself  is  taxed  di- 
rectly under  its  own  proper  designation."  Su- 
pra, 22(5. 

It  is  clear  upon  careful  consideration  that 
in  the  paragraph  just  quoted  the  emineut 
author  is  not  speakintrof  a  tax  upon  the  shares 
in  the  hands  of  Ftockholders,  but  upon  the  cap- 
ital as  property  of  the  corporation  and  taxed  to 
it  as  such.  This  is  evident,  not  only  from  the 
illustration  he  uses  and  which  we  have  quoted; 
but  in  his  chapter  upon  equality  and  uniformity 
of  taxation,'  he  says  that  "A  tax  on  the  sliares 
of  stockholders  Id  a  corporation  is  a  different 
thing  from  a  tax  on  the  corporation  itself  or  its 
stock,  and  may  be  hiid  irrespective  of  any  ta^- 
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atloD  of  the  corporation  when  no  contract  rela- 
tions forbid.    Supra,  23t. 

For  this  proposition  he  cites  a  great  nomber 
of  cases.  If  the  whole  of  the  capual  stock  had 
been  converted  into  property  and  a  tax  was  laid 
upon  the  latter,  it  woula  be  difflcolt  to  see  what 
valuation  could  be  put  upon  capital,  consid- 
ered apart  from  the  property  into  which  the 
capital  had  gone,  and  apart  from  the  shares  in 
the  hands  of  stockholders.  Capital  stock, 
when  so  considered,  would  not  have  anv  think- 
able substance  or  shape,  and  as  such  could 
hardly  be  valued  for  taxation  without  treating 
the  property  into  which  it  had  been  converted 
as  the  element  which  mve  it  taxable  value,  and 
this  would  be  to  duplicate  the  latter  as  a  tax- 
able value. 

It  was  to  the  capital  stock  in  the  hands  of 
the  corporation  that  Judge  Cooper  referred 
when,  in  the  case  of  Bank  of  Commerce  v.  Mc- 
Oowan^  he  said  that  "As  a  general  rule  the 
taxation  of  the  capital  stock  of  a  corporation 
may  protect  its  property  in  which  the  capital 
may  be  invested,  and  the  taxation  of  the  prop- 
ertv  may  protect  the  capital  stock,  for  the  cap- 
ital is  usual\y  representation  of  the  property  of 
the  corporation  and  the  property  the  represent- 
ative of  the  capital  stock."    6  Lea,  705. 

Neither  would  be  under  all  circumstances 
the  representative  of  the  whole  of  the  other. 
All  of  the  capital  might  not  be  converted 
into  property,  then  something  of  value  might 
remain  for  taxation  as  capital  stock.  So  the 
property  of  a  corporation  might  greatly  exceed 
m  value  the  whole  of  the  capital,  then  a  tax  laid 
upon  the  latter  might  still  leave  an  excess  of 
property,  which  might  be  taxed  without  im- 
posing a  double  tax  upon  the  capital  stock. 
The  tax  in  the  case  now  being  consiuered  is  laid 
upon  the  property  of  the  corporation,  and  t^e 
capital  stock  m  the  bands  of  the  corporation  is 
by  express  direction  of  the  law  makers  omitted 
from  assessment.  The  shares  of  stock  in  the 
hands  of  the  stockholders,  and  as  the  individual 
property  of  the  shareholders,  are  taxed. 

Now,  are  these  shues  exempted  by  reason  of 
the  taxation  laid  upon  the  property  of  the  com- 
pany? It  may  be  true  that  the  tax  upon  the 
property  of  the  corporation  mav  ultimately  fall 
upon  the  shareholders,  but  this  is  only  so  bjr 
indirection,  and  such  a  result  is  only  an  inci- 
dence of  a  tax  laid  upon  this  peculiar  and 
anomalous  species  of  property,  it  is  no  more 
double  taxation  than  the  instances  already  put 
of  the  final  result  of  a  tax  upon  rental  property 
or  mortgaged  land,  or  that  upon  property  sold 
upon  a  credit  where  the  debt  is  also  taxed  in 
the  hands  of  the  seller.  That  a  tax  upon  the 
shares  laid  upon  the  owners  and  a  tax  upon  the 
corporate  property  is  not  double  taxation,  has 
been  settl^  law  in  this  State  for  half  a  century. 
The  opinions  of  our  predecessors  upon  this 
subject  are  numerous  and  the  constitutionality 
of  sach  taxation  has  been  vindicated  by  reason- 
ing so  forcible  and  exhaustive  that  we  cannot 
hope  to  add  to  their  strength.  Union  Bank  v. 
Stats,  9  Yerg.  490;  McLavMin  v.  Ohadwell,  7 
Heisk.  889;  Memphis  v.  Enslef/,  6  Baxt.  656; 
NasIiviUe  Oas-Ltght  Co.  v.  Nashville^  8  Lea, 
400;  South  Nasliville  Street  R.  Co.  v.  JfashviOe, 
MS.  Nashville,  1880. 

We  have  already  seen  the  view  taken  by 
Jttdge  Cooley  upon  this  question,  which  be 
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supports  by  opinions  from  a  large  majority  of 
the  States  of  tbis  Union.  The  Supreme  Couit 
of  the  United  States,  in  a  number  of  opinions, 
has  taken  precisely  the  same  view  of  this  ques- 
tion. 

In  the  case  of  Farrington  ▼.  Tenneuee,  a  case 
which  went  up  from  this  State,  Mr,  JuMtiea 
Swayne  so  clearly  defines  the  distinction  be- 
tween the  capital  stock  and  the  property  in 
shares  in  the  bands  of  the  stockholders  that  we 
cannot  refrain  from  quoting  a  paragraph  from 
his  opinion: 

*'  The  capital  stock,"  says  the  Judge,  "and 
the  shares  of  the  capital  stock,  are  distinct 
things.  The  capital  stock  is  the  money  paid, 
or  authorized  or  required  to  be  paid  in,  as  the 
basis  of  the  business  of  the  bank,  and  the  means 
of  conducting  its  operations.  It  represents 
whatever  it  may  be  invested  in.  If  a  l^ge  sur- 
plus be  accumulated  and  laid  by,  that  does  not 
become  a  part  of  it  The  amount  authorized 
cannot  be  increased  without  proper  legal  au- 
thority. K  there  be  losses  which  impair  it, 
there  can  be  no  formal  reduction  without  the 
like  sanction.  No  power  to  increase  or  dimin- 
ish it  belones  inherently  to  the  corporation.  It 
is  a  trust  fund  held  by  the  corporation  as  a 
trustee.  It  is  subject  to  taxation  like  other 
property.  If  the  bank  fail,  equity  may  lay 
hold  of  it,  administer  it,  pay  the  debts  ana  give 
the  residuum,  if  there  be  any,  to  the  stock- 
holders. If  the  corporation  be  dissolved  by 
Judgment  of  law,  equity  may  interpose  and 
perform  the  same  functions."  "  The  shares  of 
the  capital  stock  are  usually  represented  by  cer- 
tificates. Every  holder  is  a  cestui  que  trust  to 
the  extent  of  his  ownership.  The  shares  are 
held  and  may  be  bought  and  sold  and  taxed 
like  other  property.  £Ach  share  represents  an 
aliquot  ps^  of  the  capital  stock.  But  the 
holder  cannot  touch  a  dollar  of  the  principal. 
He  is  entitled  only  to  share  Ui  the  dividends 
and  profits.  Upon  the  dissolution  of  the  insti- 
tution each  shareholder  is  entitled  to  a  propor- 
tionate share  of  the  residuum  after  satisfying 
all  liabilities.  The  liens  of  all  creditors  are 
prior  to  his.  The  corporation,  though  holding 
and  owning  the  capital  stock,  cannot  vote  upon 
it  It  is  the  right  and  duty  of  the  sharehoUlen 
to  vote.  They  in  this  way  give  continuity  to 
the  life  of  the  corporation  and  may  thus  control 
and  direct  its  management  and  operations.  The 
capital  stock  and  the  shares  may  both  be  taxed, 
and  it  is  not  double  taxation.  The  bank  may 
be  required  to  pay  the  tax  out  of  its  corporate 
funds,  or  be  authorized  to  deduct  the  amount 
paid  for  each  stockholder  out  of  his  dividends" 
95  U.  S.  686,  687  [24  L.  ed.  560]. 

The  later  case  of  Tennessu  v.  WJUtworth, 
117  U.  S.  129  (29  L.  ed.  830],  has  been  cited  as 
in  conflict  with  the  Farrington  Case.  There 
is  no  conflict  between  the  cases  as  we  under- 
stand them.  The  Whitworth  Case  involved  a 
claim  of  exemption  from  taxation  by  the 
shareholders  by  virtue  of  the  charter  of  the 
Nashville  &  Chattanooga  Railroad,  which  pro- 
vided that  the  capital  stock  of  the  company 
should  be  forever  exempt  from  taxation,  and 
that  the  property  of  the  company  should  be  ex- 
empt for  the  period  of  twenty  years,  and  no 
longer.  The  court  held  that  the  exemption  of 
capital  stock  meant  an  exemption  of  the  shara 
in  the  hands  of  the  shareholdera,  this  view  he- 
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iDg  reached  upon  a  construction  of  the  words 
of  the  charter.  Two  distinct  things  were  held 
to  be  ejempted:  the  property  of  the  corpora- 
tion for  twenty  years,  and  the  capital  stock 
forever.  That  the  same  thing  was  not  meant 
by  *' capital  stock,"  which  haa  been  exempted 
by  other  express  words  and  for  a  shorter  term. 
The  distinction  between  capital  stock  in  the 
hands  of  the  corporation  and  shares  of  stock  in 
the  hands  of  stockholders  was  distinctly  recog- 
nized, <jhief  Justice  Waite  saying: 

"It  is  no  doubt  true  that  the  Legislature  may 
make  a  difftfence  for  the  purpose  of  taxation 
between  capital  stock  in  the  hands  of  the  cor- 
poration itself,  and  the  shares  of  the  same  stock 
m  the  hands  of  the  individual  shareholders." 

Counsel  for  the  plaintiff  have  urged  that  un- 
der section  9  of  the  Assessment  Act,  the  presi- 
dent or  manager  of  the  associations  or  corpora- 
tions referred  to  in  said  section  is  expressly  re- 
quired to  pay  the  tax  assessed  against  the 
shares  of  stock  out  of  the  corporate  funds,  and 
that  therefore  the  tax  is  one  assessed  against  the 
corporation  and  hence  double  taxation.  If  the 
corporation  were  required  to  pay  such  tax 
whetlier  it  bad  dividends  due  to  the  tax  debt- 
ors or  not,  there  might  be  something  in  this 
objection. 

Section  9  is  taken  from  the  Act  of  1878.  In 
the  latter  Act  it  was  manifestly  limited  to  pri- 
vate banking  associations.  The  original  sec^ 
tion  has  added  to  it  words  which  seemingly 
make  parts  of  it  apply  to  all  corporations. 
Just  what  is  meant  by  this  section  it  is  unnec- 
essary to  say,  farther  than  that  it  has  no  ai>- 
plication,  in  our  opinion,  to  domestic  corpora- 
tions. The  liability  cast  upon  such  corpora- 
tions, by  assessments  upon  stocks  or  bonds,  is 
defined  by  the  other  sections  of  the  Act.  By 
the  8th  flection,  it  is  provided  that  no  tax  shall 
be  assessed  upon  the  capital  stock  of  corpora- 
tions, but  that  they  shall  be  taxed  upon  their 
property.  It  is  also  provided  that  the  shares  of 
stock  and  the  bonds  issued  by  such  corporations 
shall  be  taxed  in  "the  valuation  of  the  per- 
sonal property  of  such  bondholders  and  stock- 
holders in  the  assessment  of  state,  county  and 
city  taxes,"  at  the  place  where  such  corpora- 
tion is  located  whether  such  owners  reside  at 
such  place  or  not. 

Section  10  requires  each  corporation  to  keep, 
subject  to  inspection,  a  correct  list  of  such 
shareholders  and  bondholders,  with  their  resi- 
dences, and  the  amount  of  stock  and  bonds 
owned  by  each. 

By  section  11  a  lien  is  declared  to  exist  upon 
the  shares  of  stock  and  bonds  assessed  under 
this  Act,  and  the  collector  authorized  to  insti- 
tute attachment  proceedings  to  coUect  the  tax 
in  certain  cases. 

By  the  12th  section  it  is  provided  "  that  it 
shall  be  the  duty  of  the  president  or  managing 
officer  of  every  such  bank  or  other  corporation 
doing  business  in  the  State  to  retain  so  much 
of  any  dividend  or  interest  belonging  to  such 
stockholder  or  bondholder  as  may  be  neces- 
sary to  pay  any  and  all  taxes  assessed  in  pur- 
suance of  this  Act,  unto  it  shall  be  made  to 
appear  to  such  officers  that  said  taxes  have 
been  paid." 

From  these  provisions  it  is  most  obvious  that 
the  tax  is  not  to  be  assessed  against  the  corpor- 
ation, but  against  the  shareholders  and  bond- 
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holders  individually.  The  last  section  dted 
impounds  in  the  hands  of  the  corporation  any 
dividends  or  interest,  or  so  much  thereof  as 
may  be  necessary,  which  may  be  due  or  which 
may  thereafter  become  due,  to  such  shareholder 
or  bondholder,  and  by  implication  authorizes 
the  corporation  to  pay  out  of  the  fund  so  due 
to  the  tax  debtor  the  taxes  assessed  upon  the 
stock  or  bonds  held  by  such  tax  debtor  in  the 
corporation.  The  company  is  thereby  made 
an  agency  of  the  taxing  power  for  the  collec- 
tion of  the  tax  due  from  its  shareholders  or 
bondholders.  It  is  under  no  obli^tion  to  pay 
the  tax  out  of  its  own  funds,  beinff  only  re- 
quired to  reserve  from  dividends  or  interest  a 
sufficiency  to  pay  the  particular  tax. 

Clearly,  if  the  corporation  should,  after  such 
assessment,  pay  out  to  its  shareholders  any  divi- 
dend without  reservinir  for  the  payment  of  the 
tax,  it  would  voluntarily  make  itself  liable  for 
the  payment  of  the  tax.  This  is  the  full  limit 
and  measure  of  the  responsibility  imposed  up- 
on such  corporations  by  this  Act. 

If  the  corporation  is  a  non-dividend-paying 
concern,  and  this  condition  is  real  and  not  col- 
orable, this  scheme  for  the  better  collection  of 
such  a  tax  will  be  wholly  inoperative.  Is  this 
plan  for  the  collection  of  the  tax  upon  shares 
of  stock  liable  to  taxation  subject  to  any  consti- 
tutional objections?  We  see  none.  It  is  notli- 
ing  more  than  a  ^nishment  proceeding 
against  the  corporation,  to  better  secure  the 
payment  of  the  tax  out  of  the  dividends  due  or 
to  become  due.  No  injustice  is  done  the  com- 
pany. The  plan  looks  to  a  cheap,  speedy  and 
sure  means  oi  collecting  a  tax  otherwise  exceed- 
ingly difficult  to  either  assess  or  collect.  The 
shares  are  the  things  taxed.  It  matters  not 
who  may  own  them,  the  dividends  attach  to 
and  belong  to  the  owner  of  the  shares  at  the 
time  it  is  declared,  and  out  of  these  dividends 
the  sum  necessary  to  pay  the  tax  must  be  re- 
served. Such  methods  of  collection  are  not  at 
all  unusual  or  unique. 

"  For  the  most  part,"  says  Judee  Cool^,  in 
his  work  on  Taxation, "  the  taxes  levied  by  the 
States  are  collected  of  the  persons  taxed,  or  are 
enforced  against  the  property  in  respect  to 
which  they  are  imposea.  In  a  few  cases,  how- 
ever, in  which  no  injustice  could  result  from 
such  a  course,  the  State  may  reach  the  party 
taxed  by  indirection  and  doflect  in  the  first  in- 
stance from  some  one  else,  who  in  turn  will  be- 
come collector  from  thejserson  on  whom  the 
tax  is  really  imposed.  The  reason  is  that  in 
such  cases  it  is  more  convenient  to  the  State, 
and  perhaps  makes  more  certain  the  collection; 
and  ft  could  be  resort^l  to  only  when  the  case 
is  such  that  injustice  could  result  to  no  one. 
A  case  of  this  kind  is  where  the  tax  is  imposed 
on  the  dividends  or  other  receipts  of  share- 
holders from  the  profits  of  corporations,  or 
upon  their  shares,  and  the  corporation  is  re- 
quired to  make  the  payment,  which  it  would 
then  deduct  from  Uie  payments  to  be  made  to 
shareholders.    Cooley,  {"axn.  2d  ed.  482. 

Indeed,  much  more  vigorous  and  onerous 
statutes  of  this  kind  have  been  sustained  in 
other  States.  The  federal  government  col- 
lected an  income  tax  from  shareholders  and 
bondholders  in  corporations  by  requiring  its 
payment  by  the  corporation  in  the  first  instance 
and  pennuting  the  company  subsequently  to 
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deduct  the  same  from  divldeiids  or  interest 
afterwards  due.  The  act  was  held  yalid. 
Haight  v.  Piit^urg  Ft  W.  dt  0.  ROo.  TBU. 
8.  6  Wall.  15  [18  L.  ed.  8181. 

The  btate  of  Kentucky  had  a  statute  which 
required  corporations  to  pay  the  tax  asseraed 
aji^ainst  the  shareholders  of  banks,  and  in  turn 
collect  the  same  from  the  dividends  next  due 
audi  tax  debtor. 

This  Act  was  held  valid  by  the  Supreme 
Couit  of  the  United  States,  Mr,  Jttstiee  Miller 
saying  that  **  The  mode  under  consideration  is 
the  one  which  Congress  itself  adopted  in  col- 
lecting its  tax  on  dividends  and  on  the  income 
arising  from  bonds  of  corporations.  It  is  the 
only  mode  which  certainly  and  without  loss 
secures  the  payment  of  the  tax  on  all  the  shares, 
resident  and  nonresident,  and  it  is  the  mode 
which  experience  has  justified  in  the  New  £n- 

gland  States  cs  the  most  convenient  and  proper, 
]  regard  to  the  numerous  and  wealthy  corpo- 
rations of  those  States."  Fint  Nat  'Bank  v. 
Ky.  76  U.  S.  W  Wall.  868  [19  L.  ed.  701]. 

An  Ohio  statute  very  similar  in  its  provisions 
to  our  own  was  held  valid  and  oblij^tory  upon 
the  corporations  affected.  OummifMg  v.  Mer- 
ehanU  Hat  Bank,  101  U.  8.  166  [25  L.  ed. 

Many  other  States  have  similar  statutes,  and 
constitutional  objections  have  not  been  sus- 
tained as  to  the  collection  of  the  tax  on  shares. 
MaXiby  V.  Beading  dt  a  R,  Co,  52  Pa.  140;  Ot- 
tawa OloM  Co,  V.  McCaMf,  81  111.  556;  Neio 
Orleans  v.  Louisiana  8av,  Bank  d  8,  D,Co.  81 
La.  Ann.  82(t:  Baltimore  v.  Baltimore  City  Pan, 
R,  Co,  57  Md.  81;  St,  Atbans  v.  National  Car 
Co.  67  Vt.  68;  Lionberger  v.  Bowse,  48  Mo.  67; 
Am,  Cttol  Co,  V.  Alegany  Co,  59  Md.  197. 

The  next  question  to  be  considered  is  as  to 
the  laxabilily  in  this  State  of  shares  of  nonresi- 
dents, it  appearing  that  certain  of  tiie  stock- 
holders of  this  company  reside  in  other  States. 
Since  the  Act  of  1869  tne  titus  of  stocks  in  do- 
mestic corporations  has  for  purposes  of  taxa- 
tion been  fixed  at  the  place  where  the  cor- 
poration was  loc»ted.  Shares  of  stock  are  an 
anomalous  kind  of  personal  property.  The 
corporation  itself,  being  an  artificial  creation 
of  die  law,  dwells  only  in  law  in  the  State  of 
its  creation.  Ohio  d  M,  B,  Co,  v.  Wheeter,  66 
U.  S.  1  Black,  286  [17  L.  ed.  1801;  Young  v. 
Sotfth  Tredeyarlron  Co.  85  Tenn.  189. 

Its  shares  are  only  transferable  on  the  books 
of  the  corporation.  Supra,  They  only  repre- 
sent the  iutercst  the  owner  has  in  the  dividends 
of  a  business  carried  on  by  the  officers  of  the 
company  as  the  agents  of  the  corporation,  and 
protected  by  the  laws  of  this  State.  In  the 
event  the  corporation  shall  wind  up,  the  shares 
represent  tlie  interest  the  stockholders  may  take 
in  the  aa^^ets  remaining  afterpayment  of  debts. 
TVhile  I  he  company  is  a  going  concern,  its  af- 
fairs are  controlled  and  its  management  di- 
rected by  vote  of  the  shareholders.  Shares  are 
not  deMs  uf  the  corporation  as  are  its  bonds  or 
other  obligHiions.  The  fiction  that  personal 
'Pr  peily  has  notitvs  but  that  of  the  owner 
will  always  jicid  whenever  the  actual  fact  \b 
opposed  to  the  fiction,  and  when  *.he  purposes 
of  justice  likewise  demand  that  the  actual  situs 
shHil  be  examined.  Shares  are  a  species  of  in- 
tangible perwinul  proi>erty.  Thev  have  no  act- 
ual situs,  such  as  tangible  personals  may  have. 
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The  situs  of  rach  aa  anomalous  kind  of  intan- 
gible property  may  very  well  be  fixed,  for  par- 
poses  of  taxation,  at  the  place  where  the  cor- 
poration has  its  tituB.  Such  a  situM  it  more 
nearly  in  accord  with  the  fact  than  any 
other,  and  the  location  is  in  aooord  with  reaaoa 
and  the  demands  of  justice.  The  validity  of 
legislation  thus  fixing  the  place  of  taxation  has 
been  more  than  once  vindicated  by  this  ooozt 
MeLauQhlin  v.  ChadweU,  7  Heisk.  889;  Naak- 
viUe  V.  Thomas,  6  Ooldw.  600;  BoVcrdY.  NaAr 
fnUe,  7  Heisk.  409. 

Precisely  similar  legislation  has  been  ana- 
tained  by  the  Supreme  Court  of  the  United 
States  and  by  the  supreme  courts  of  nearly 
every  State  in  the  Union.  The  constitution- 
ality of  such  statutes  is  no  longer  open  to  con- 
troversy. Tapoan  v.  Merchants  Ifat  AmA^ 
86  U.  S.  19  Wall.  490  [22  L.  ed.  1891;  mrti 
Nat,  Bank  of  Mendota  v.  amiih,  65  ill.  44; 
American  Coal  Co,  v.  AUegany  Co,  69  Md.  186; 
Si,  Albans  v.  National  Car  Co,  67  VC  81;  Bso- 
pley.  Tax  Comrs.  86  N.  T.  428. 

A  question  has  been  made  upon  the  azgn- 
ment  that  each  shareholder  so  assessed  is  en- 
titied  to  an  exemption  of  $1,000,  as  provided 
by  article  2,  i^  28,  which  exempts  $1,000  worth 
of  personal  propcarty  from  taxation  in  the  hands 
of  each  taxpayer. 

This  is  an  agreed  case.  No  such  question 
was  submitted  or  ruled  npon  by  the  ciicuit 
court;  and  in  this  situation  no  demand  for  ex- 
emption being  made  in  the  court  below,  we 
think  the  question  is  not  raised  on  this  record. 
But  upon  another  ground  the  contention  cannot 
be  here  sustained,  and  that  is  that  it  does  not 
appear  that  such  of  the  shareholders  as  are  en- 
titled have  not,  in  fact,  been  allowed  this  ex- 
emption by  the  regular  assessor.  lie  is  pre- 
sumed to  nave  done  his  duty,  and  it  devolves 
upon  the  taxpayer  when  he  is  assessed  upon 
omitted  property,  or  when  the  assessment  is 
ancillary  to  the  principal  asserament  of  the  tax 
debtor,  to  show  that  be  has  not  at  some  other 
time  or  place  received  such  exemption. 

The  agreed  case  shows  that  in  1884  this  com- 
pany issues  bonds  to  the  amount  of  $182,000, 
secured  by  a  mortgage  on  all  of  its  property. 
These  bonds  were  divided  among  its  then 
shareholders.  The  onlv  consideration  seems  to 
have  been  that  the  stockholders  had  for  several 
years  suffered  all  the  profits  to  be  expended  in 
extending  and  improving  the  corporate  prop- 
erty. Having  thus  voluntarily  submitted  to 
a  deprivation  of  dividends,  they  r^arded  them- 
selves as  entitled  -to  a  "  bond  dividend."  The 
contention  of  the  State  and  county,  that  be- 
cause these  bonds  were  issued  without  consid- 
eration, therefore  they  are  to  be  treated  and 
taxed  as  an  additional  issue  of  stock  is  unsound 
for  many  reasons.  It  might  be  enough  to  say 
that  they  have  not  been  assessed  as  stock,  but 
as  bonds  held  by  unknown  owners. 

This  is  not  like  the  case  of  Motrow  v.  Iron  d 
Steel  Company, 9  L.  R.  A.  87,  decided  at  this  term. 
This  was  an  organized  and  going  corporation, 
its  capital  stock  all  being  paid  up.  The  va- 
lid itv  of  such  bonds  as  they  may  affect  credit- 
ors is  a  question  not  before  us  on  this  record. 
It  is  enough,  however,  tiiat  the  validity  of  the 
assessment,  as  made,  is  the  only  question 
wuich  we  can  consider.  These  bonds  were  as- 
sessed as  bonds  to  the  amount  of  $132,000  in 
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the  hands  of  "  unknown  owners."  We  are  not 
to  be  understood  as  assenting  to  the  validity  of 
an  assessment  of  a  larger  lot  of  bonds  owned  by 
many  different  owners,  as  a  block  of  $182,000 
to  "unknown  owners."  We  waive  the  con- 
sideration of  thia  question. 

By  sections  8,  10,  11  and  13,  of  the  Assess- 
ment Act  under  consideration  bonds  issued  by 
corporation  are  placed  for  purposes  of  taxation 
upon  precisely  the  same  footing.  The  tax  situs 
of  the  bonds  of  such  companies  is  fixed  for 
purposes  of  state,  county  and  city  taxation  at 
the  place,  county  or  citv  where  the  corporation 
is  located,  reffardtess  of  the  actual  residence  of 
the  ownera  of  such  bonds.  The  corporation  is 
made  the  agency  of  the  State,  county  and  city 
for  the  collection  of  the  taxes  assessed  by  the 
several  governments,  beinf  required  to  reserve 
from  the  interest  due  on  the  bonds  a  sufficient 
fund  to  pSLV  the  tax  assessed  against  each  bond- 
holder; The  assessed  bondholders  being  un- 
known are  of  course  not  parties  to  this  pro- 
ceeding. But  inasmuch  as  a  duty  and  a  lia- 
bility is  imposed  bv  the  law  upon  the  corpora- 
tion owning  these  bonds,  it  very  rightly  insists 
that  the  law  be  construed,  and  its  duty  defln^ 
under  the  law,  with  reference  to  the  tax  thus 
assessed  upon  its  bondholders.  That  the  offi- 
cers of  this  company  should  not  know  who  are 
now  owners  of  these  bonds  is  not  remarkable. 
The  bonds  bear  coupons  and  are  negotiable  and 
have  thirty  years  to  run.  Such  TOnds,  when 
sold,  require  no  transfer  on  the  books  of  the 
oompan}*.  The  coupons  mature  every  six 
months  and  ore  payable  at  the  American  Na- 
tional Bank,  and  as  the  agreed  case  shows  are 
paid  by  the  bank,  upon  presentation,  out  of 
funds  of  tl^e  company  placed  there  for  that 
purpoi^c.  Some  of  these  bonds  were  originally 
owned  by  residents  of  other  States;  and  from 
the  fact  I  bat  coupons  from  such  bonds  are  sent 
to  the  bank  for  payment  from  other  States,  it 
may  be  presumed  that  some  of  the  bonds  are 
now  owned  by  nonresidents. 

Are  bonds  owned  by  nonresidents  subject  to 
taxation  in  this  State?  In  a  case  involving  the 
power  of  the  State  to  tax  bonds  owned  by  non- 
residents, Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  court,  said:  **  The  power  of  tax- 
ation, however  vast  in  its  character  and  search- 
ing in  its  extent,  is  necessarily  limited  to  sub- 
jects within  the  jurisdiction  of  the  State.  These 
subjects  are  persons,  property  and  business. 
Whatever  form  taxation  may  assume,  wheth- 
er as  duties,  imports,  excise  or  licenses,  it 
must  relate  to  one  of  those  subjects.  It  is 
not  possible  to  conceive  of  any  .otlier,  though 
as  ap|)lied  to  them  the  taxation  may  be  exer- 
cised in  8  'great  variety  of  ways  ...  It  may 
touch  business  in  the  almost  infinite  forms  in 
which  it  is  conducted  in  professions,  in  com- 
merce, in  manufactures  and  in  trnnsportntion, 
unless  restrained  by  provisions  of  the  Fedeinl 
Constitution;  the  power  of  the  State  ns  to  the 
mode,  form  and  extent  of  tnxation  is  unlimitod 
where  the  subjects  to  which  it  applies  nre  with- 
in her  jurisdiction."  l<tnte  Tax  mt.  Foreimi' 
Hdd  Bonds,  82  U.  8.  15  Wall.  1518  [CI  L.  ed. 
186]. 

•'^These,"  says  Judge  Cooley,  in  his  able  and 
exhaustive  work  on  Taxation,  "are  conceded 
or  adjudged  principles  and  have  ceased  to  be 
the  subject  of  discussion  or  argument."  P.  22. 
S  L.  R.  A. 


The  power  of  the  State  must  then  rest  upon 
the  proposition  thnt  these  bonds  ate  construct- 
ively within  the  jurisdiction  of  the  State,  al- 
though their  owners  have  no  residence  here. 
When  a  nonresident  is  the  owner  of  tangible 
property,  real  or  perf^onal,  which  has  its  actual 
situs  here,  there  is  no  doubt  but  that  the  juris- 
diction of  the  State  over  such  property  for  the 
purposes  of  taxation  is  complete.  This  is  true 
Dotwithslanding  the  fiction  of  the  law  that 
personal  properly  has  no  situs  but  that  of  the 
owner,  in  such  case  the  fact  that  the  actucd 
situs  of  such  personalty  is  here  authorizes  the 
taxation. 

Says  Judge  Story:  "The  general  doctrine  if 
not  controverted  that  although  movables  are 
for  many  purposes  to  be  deemed  to  have  no 
situs,  except  that  of  the  domicil  of  the  owner, 
yet  this  being  but  a  legal  fiction,  it  yields  wben- 
ever  it  is  necessary  for  the  purposes  of  jusMce 
that  the  actual  situs  of  the  thing  should  be  ex- 
amined."   Oonfl.  Laws,  g  (>00. 

Upon  this  ground,  the  fiction  as  to  the  situs 
of  personalty  is  overcome  by  an  .examination 
as  to  the  actual  situs;  and  the  purposes  of  jus- 
tice requiring  that  property  actually  within  the 
State  and  protected  by  the  State  shall  bear  its 
just  proportions  of  the  expenses  of  aovern- 
ment  renders  its  taxation  legal  and  just. 
Gooley,Taxn.  2d  ed.373,and  cases  cited  by  him. 

The  bonds  sought  to  be  taxed  are  undoubt- 
edly property,  and  personal  property.  They 
are,  however,  intangible  property,  and  can  have 
no  actual  situs.  They  are  the  mere  evidence 
of  debts  by  the  company  to  the  holder  or  own- 
er thereof.  The  bond  is  evidence  to  support 
a  demand  for  payment  of  money.  Its  destruc- 
tion by  accident  would  not  discharge  the  debt 
The  debt  would  remain  and  might  still  be  de- 
manded and  recovered.  Kirtland  v.  Motch- 
kiss,  100  U.  S.  498  [25  L.  ed.  562]. 

The  bond  ia  property,  but  it  is  the  property 
of  the  owner— the  creaitor,  and  not  thedctitor. 
It  is  not  like  shares  of  stock,  which  is  not  a 
debt  but  which  represents  the  interest  owned 
by  the  stockholder  in  the  profits  of  a  business 
conducted  here  by  his  a^nts.  The  owner  of 
the  bond  has  no  interest  m  the  business  of  the 
corporation,  and  no  control  over  it  whatever. 
The  losses  of  the  businci^s  must  be  borne  and 
its  profits  shared  by  the  stockholders.  In  all 
this  the  creditor,  by  bond  or  otherwise,  has  no 
interest  other  than  that  which  everv  creditor  has 
in  seeing  his  debtor  preserve  an  auility  to  meet 
his  debts.  A  tax  upon  the  bond  is  not  a  tax 
upon  the  corporation;  it  is  a  tax  upon  the  owner 
of  the  bond.  Bonds  are  undoubtedly  subject 
to  taxation.  But  when?  By  what  government? 
The  answer  cannot  be  doubtful,  lliey  can 
only  be  taxed  by  the  government  having  juris* 
diction  of  the  owner.  The  situs  of  intangible 
personals,  such  as  bonds,  notes,  accounts,  etc., 
is  necessarily  the  situs  of  the  owner. 

This  identical  question  was  decided  in  the 
CaMs  of  the  Foreign- Held  ^n(f«  already  cited. 
The  case  arose  under  a  Pennsylvania  statute 
similar  to  our  own,  bv  which  it  was  sought  to 
tnx  in  Pennsylvania  bonds  owned  by  nonresi- 
dents, upon  the  ground  that  they  had  been  is- 
sued by  a  Pennsylvania  corporation  and  were 
secured  by  a  mortgage  upon  property  situated 
in  that  State.  Di^i  ussing  this  question  of  the 
situs  of  8uch  bonds,  the  court  saM: 
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"  Corporationa  may  be  taxed,  like  natural 

S arsons,  upon  their  propertjr  and  business, 
ut  debts  owing  by  corporations,  like  debts 
owing  by  individuafe,  are  not  property  of  the 
debtors  m  any  sense;  they  are  obligations  of  the 
debtors,  and  only  possess  value  in  the  hands  of 
the  creditor.  With  them  they  are  property, 
and  in  their  hands  they  may  be  taxed.  To 
call  debts  property  of  the  debtors  is  simply  to 
misuse  terms.  All  the  property  there  can  be, 
in  the  nature  of  things,  in  debts  of  corpora- 
tions, belongs  to  the  creditors  to  whom  they  are 
payable,  and  follows  their  domicil  wherever 
that  may  be.  These  debts  can  have  no  locality 
separate  from  the  parties  to  whom  they  are 
due.  This  principle  might  be  stated  in  many 
different  ways  and  supported  by  citations  from 
numerous  aajudications;  but  no  number  of  au- 
thorities and  no  forms  of  expression  could  add 
anything:  to  ite  obvious  truth."  82  U.  S.  15 
Wall.  830  [21  L.  ed.  187]. 

That  these  debts  are  secured  by  a  mortgage 
upon  property  situated  here  can  make  no  du- 
ference.  The  Supreme  Court  of  Pennsylvania 
had  sustained  such  taxation  upon  the  ground 
that  the  titus  of  the  security  gave  the  State  ju- 
risdiction. Maliby  v.  Beading  db  G.  R.  Go.  52 
Pa.  140. 

But  this  theory  was  repudiated  and  its  un- 
soundness demonstrated  in  the  case  just  cited 
from  16  Wallace.  Upon  this  the  court  said: 
*'  The  property  mortgaged  belonged  entirely  to 
the  company,  and  so  far  as  it  was  situated  in 
Pennsylvania  was  taxable  there.  If  taxation 
is  the  correlative  of  protection,  the  taxes  which 
ii  there  paid  were  the  correlative  for  the  pro- 
tection which  it  there  received.  And  neither 
the  taxation  of  the  pronerty  nor  its  protection 
was  augmented  or  diminished  by  the  fact  that 
the  corporation  was  in  debt  or  free  from  debt. 
The  property  in  no  sense  belonged  to  the  non- 
resident bondholders  or  to  the  mortgagee  of 
the  company.  The  mortgage  transferred  no 
title;  it  created  only  a  lien  upon  the  property. 
Though  in  form  a  conveyance,  it  was,  both  at 
law  and  in  equity,  a  mere  security  for  the 
debt."    82  U.  8.  15  Wall.  822  [21  L.  ed.  188]. 

In  this  State,  as  in  Pennsylvania,  the  mort- 
gagee's interest  in  the  morufaged  land  \b  but  a 
security  for  the  debt — ^tbe  debt  being  the  prin- 
cipal and  the  land  only  an  incident.  McQan 
v.  Marshall,  7  Humph.  121. 

In  Iowa  it  was  held  that  mortgages  held  by 
nonresidents  on  property  in  that  State  were  not 
subject  to  taxation  in  Iowa.  Davenport  v. 
Missmippi  dsM.  R.  Co.  12  Iowa,  589. 

So  in  Califoruia  it  was  held  that  the  owner 
of  a  judgment  of  foreclosure  of  a  mortgage  on 
lands  could  not  be  taxed  in  the  county  where 
the  mortgaged  lands  were,  he  being  a  citizen 
of  another  county  in  the  State — the  debt  being 
held  to  have  only  the  sitia  of  the  owner,  the 
mortgage  being  a  mere  security.  People  v. 
Eastman,  25  Cal.  603. 

That  the  legal  fiction  as  to  the  situs  of  per- 
sonals will,  under  certain  drcumslances,  yield 
is  most  true.  If  the  State  had  in  the  charter 
of  this  company  authorized  the  issuance  of 
bonds  only  upon  condition  that  they  should  be 
taxable  here,  and  this  provision  had  been  con- 
tained in  the  bonds  and  coupons,  it  could  not 
be  doubted  that  each  purchaser  would  take 
such  bonds  with  notice,  and  would  by  contract 
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subject  himself  to  taxation  here.  In  such  s 
case  the  purchaser  would  undoubtedly  take  this 
burden  into  consideration  when  he  bought  and 
abate  his  price  accordingly,  and  thus  the  tax 
would  fall  at  last  upon  the  debtor.  The  flctioa 
that  debts  have  no  situs  but  that  of  the  creditor 
is  founded  upon  a  consideration  of  the  nature 
of  such  property.  It  is  not  property  save  in 
the  hanas  of  the  creditor.  ''  It  is  a  certain 
rule,"  says  Lord  Mansfield,  (7.  <r.,  "  that  a  fic- 
tion of  law  shall  never  be  contradicted  so  as  to 
defeat  the  end  for  which  it  was  invented,  bat 
for  eve^  other  it  may  be  contradicted.'' 
Comp.  177. 

"No  fiction,"  says  Sir  Wm.  Blackstone, 
"  shall  extend  to  work  an  injury,  its  proper 
operation  being  to  prevent  a  mischief  or  remedy 
an  inconvenience  which  might  result  from  Um 
general  rule  of  law."    3  Com.  48. 

To  sustain  the  jurisdiction  of  the  State  over 
these  bonds  for  purposes  of  taxation,  we  must 
ignore  or  contradict  the  legal  fiction  which  aa- 
cribes  to  such  property  the  situs  of  the  owner. 
If  the  actual  situs  upon  examination  should 
prove  to  be  here,  then  the  legal  fiction  must 
yield.  But  the  actual  situs  is  not  here;  and  to 
sustain  the  jurisdiction  we  must  create  a  fic- 
titious or  constructive  situs,  based  upon  the 
notion  Uiat  debts  are  in  some  way  property  in 
the  hands  of  the  debtor,  or  that,  the  security 
for  the  debt  being  here,  therefore  the  debt  £§ 
here.  By  no  sort  of  fiction  can  the  jurisdiction 
of  the  State  be  held  to  extend  to  the  property 
which  a  nonresident  has  in  a  debt  which  he 
holds  against  a  resident.  The  creditor  cannot 
be  taxea,  because  he  is  not  within  the  jurisdic- 
tion, and  his  property  cannot  be  taxed  because 
it  is  not  within  the  jurisdiction.  SUUe  Tax  on> 
Foreign-Held  Bonds,  82  U.  S.  15  WaU.  800  [21 
L.  ed.  119],  St.  Louis  y.  Wiggins  Ferry  Go,  78 
U.  S.  11  Wall.  430  [20  L.  ed.  194];  i%t?pfo  v.  Tax 
Gomrs.  28  N.  Y.  SK^I;  Ooldgart  v.  People,  106  lU. 
25;  Gom.  v.  Chesapeake  d  0.  R.  Co,  27  Gratt. 
844. 

Another  question  arises.  The  holders  of  such 
bonds  are  required  to  be  assessed  for  county 
taxation  and  for  city  taxation  at  the  place 
where  the  corporation  is  located.  Now  may  a 
citizen  and  resident  of  a  county,  other  than 
that  of  the  location  of  the  corporation,  be  as- 
sessed for  county  taxation  by  a  county  in  which 
he  does  not  reside  and  in  which  he  has  no 
property?  The  same  jurisdictional  defect 
which  prevents  the  State  from  assessing  bonds 
of  nonresidents  of  the  State  exists  with  refer- 
ence to  the  county.  Davidson  County  has 
assessed  all  the  bonds  issued  by  this  corpora- 
tion. This  Act  authorizes  it.  Can  the  Legisla- 
ture authorize  a  county  to  assess,  for  coontv 
purposes,  property  not  within  the  county?  Is 
the  Act  vdid  in  so  far  as  it  authorizes  either 
the  County  or  Cit^  of  Nashville  to  assess  bonds 
owned  by  nonresidents  of  the  county  or  city? 

We  have  already  decided  that  the  situs  of 
debts  is  that  of  the  creditor  and  not  that  of  the 
debtor.  The  Constitution  authorizes  the  Legis- 
lature to  empower  counties  and  towns  to  assess 
taxes.  This  power  has  two  limitations.  The 
taxation  must  be  applied  to  subiects  within  the 
jurisdiction  of  the  county  or  the  dty,  and  it 
must  be  exercised  only  for  county  or  municipal 
purposes.  The  State  cannot  empower  a  county 
or  city  to  tax  property  not  .within  the  juriadio- 
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tion.  Tbe  injustice  which  would  result  if  it 
were  otherwise  would  be  most  obvious.  If 
DftTidson  County  could  tax  the  property  of  a 
resident  of  another  county  Just  because  that 
property  happened  to  be  a  debt  due  by  a 
resident  of  that  county,  it  would  be  a  gross  in- 
justice. This  consideration  makes  the  conclu- 
sion we  have  reached  upon  constitutional 
grounds  accord  with  every  sense  of  right  and 
justice. 

There  are  two  other  infirmities  which  attach 
to  this  part  of  this  Act.  The  first  is,  that  the 
tax  is  imposed  upon  the  holder  of  the  bond;  the 
corporation  is  required  to  reserve  the  tax  from 
interest  due;  the  bonds  are  coui)on  bonds  and 
run  for  thirty  years;  such  coupons  may  be 
detached  and  are  negotiable.  If  tbe  coupon 
should  be  owned  by  A  and  the  bond  by  B,  tbe 
deduction  of  the  tax  from  the  coupon  would  be 
to  compel  A  to  pay  the  tax  of  B.    This  precise 

Question  arose  and  was  determined  in  the  case  of 
(artman  v.  Qrwnkow,  when  it  was  held  t^at 
the  tax  a^inst  the  bond  was  not  collectible 
from  Uie  interest  where  it  appeared  that  the 
coupon  belonged  to  one  and  the  bond  to  anoth- 
er.   103  U.  8.  684  [26  L.  ed.  2761 

The  second  infirmity  is  this:  the  tax  against 
nonresidents  of  the  ^te  is  void  in  toto;  the 
tax  of  Davidson  County  upon  bonds  not  owned 
in  the  county  is  void;  the  tax  of  the  City  of 
Nashville  upon  bonds  not  owned  in  the  city  is 
void.  Now,  when  a  coupon  is  presented  for 
payment,  how  is  the  company  to  determine 
whether  it  may  lawfully  reserve  the  tax  from 
its  interest  payment?  If  the  coupon  does  not 
))clong  to  the  owner  of  the  taxed  bonds,  it  can- 
not reserve  any  tax.  If  it  does  not  belong  to  a 
resident  of  the  State,  it  cannot  reserve  any  tax. 
I  f  it  docs  not  belong  to  a  resident  of  Nashville, 
it  cannot  reserve  the  city  tax.  If  it  does  not 
Ix'long  to  n  resident  of  tbe  county,  it  cannot  re- 
serve either  the  county  or  city  tax. 


The  burden  imposed  by  the  Act  upon  the 
corporation  with  respect  to  the  collection  of  the 
tax  lawfully  assessed  is  too  onerous  and  threat- 
ens gross  injustice.  It  would  have  no  way  to 
secure  itself  against  liability  to  either  the  bond* 
holder,  whose  interest  it  has  illegallv  detained » 
or  to  the  State  for  failure  to  reserve  the  tax  just- 
ly due,  except  by  requiring  every  coupon  to  be 
sued  upon.  The  whole  scheme  of  the  Act,  in 
so  far  as  it  undertakes  to  convert  corporations 
into  agencies  for  the  collection  of  a  tax  upon 
their  bondholders,  is  f atall v  defective  and  void. 
The  Act  is  not  limited  to  collection  of  state  taxes 
alone,  but  undertakes  to  provide  machinery  for 
collection  of  county  and  city  taxes  as  welL  The 
Act  is  so  faulty  as  a  scheme  for  collecting 
the  tax  on  bonds  that  it  cannot  be  sustained. 
We  therefore  hold  the  Act  invalid  in  so  far  as 
it  impounds  interest  due  by  corporations,  or 
imposes  on  them  any  duty  or  liability  on  ac- 
count of  the  tax  assessed  upon  their  bonds. 
Other  objections  to  the  validity  of  t^e  Act  in 
this  particular  have  been  argued,  but  it  is  un- 
necessary to  pass  upon  them.  The  assessment 
against  unknown  holders  of  bonds  is  void. 
The  assessment  was  made,  as  we  have  before 
stated,  under  the  provisions  of  the  law  author- 
izing assessment  of  omitted  property.  1  he  Act 
requires  notice  to  be  given  to  the  taxpaver,  his 
attorney,  agent  or  representative.  Notice  was 
siven  to  the  corporation  as  the  agent  of  the 
bondholder.  Under  the  view  we  have  taken  of 
the  Act,  the  corporation  is  not  the  agent  or  rep- 
resentative of  the  bondholders:  hence,  the  assess- 
ment of  these  bonds  as  omitted  property  is 
void. 

The  judgment  of  the  Circuit  Court  will  be  re- 
vereed  in  Ais  matter,  and  m  to  the  aeeesement  on 
franchieee  or  right  of  way;  af^rwjed  in  other  var- 
ticulare.  Costs  will  be  divided  as  indicalea  by 
the  Circuit  Court. 


TEXAS  SUPREME  COURT. 


E.  HA  WES  et  al.,  Appts^ 

V. 

Emma  J.  NICHOLAS. 

The  re^oeatioii  of  a  will  by  Intentionally  de- 
Btroyfng  it  will  not  revive  a  former  will  which 
was  expressly  revoked  by  the  later  one. 

(January  23, 1880.) 

APPEAL  by  contestants,  from  a  decree  of  the 
IHstrict  Court  of  Calhoun  County  admit- 
ting to  probate,  upon  appeal  from  the  County 
Court,  the  will  of  H.  W.  Hawes,  deceased. 
Hetereed, 
The  facts  sufficiently  appear  in  tbe  opinion. 
Mr,  E.  Hawes  for  appellants. 
Mesere.  Glass,  Callender  ft  Proctor  for 
appellee. 

IfOTS.^Revocation  of  win,  effect  of. 

The  revocation  of  a  subsequent  will  does  not 
nave  the  effect  to  revive  the  prior  wflL  Brown  v. 
Brown,  8  El.  &  Bl.  876;  HaJe  v.  Tokelove,  14  Jur.  817: 
Boulcott  V.  Boulcott,  2  Drew.  26.  See  Lawson  v. 
Morrison,  2  U.  8. 2  Dall.  286  (1  L.  ed.  384);  Boudlnot 
V  Bradford,  2  U.  8. 3  DaJl.  200  a  L.  ed.  375):  Re  Dletz, 
4  Cent.  Hep  842,  41  K.  J.  Eq.  201. 
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',  J„  delivered  the  opinion  of  the 
court: 

In  the  year  1878  H.  W.  Hawes  executed  a 
will,  by  which  he  devised  specified  portions  of 
his  estate  to  one  of  his  sons  and  his  grand- 
daughter Emma  J.  Nicholas.  This  paper  was 
styled  a  "  deed,"  and  shortly  after  its  execu- 
tion was  acknowledged  by  the  maker,  and  re- 
corded as  a  deed  by  the  County  Clerk  of  Cal- 
hoiui  County.  The  instrument  remained  in 
the  custody  of  one  of  the  devisees,  and  was 
produced  by  him  after  tbe  death  of  the  maker. 

In  the  year  1879  the  said  H.  W.  Hawes  exe- 
cuted another  will,  in  which  he  expressly  re- 
voked all  prior  wills,  and  which  was  inconsist- 
ent in  some  material  respects  with  the  will  of 
1873.  In  1888  the  testator  destroyed  the  will 
of  1879  by  tearing  and  burning  it  He  died  in 
the  year  1888. 

In  the  jear  1887  appellee,  Emma  J.  Nicho 
las,  filed  m  the  County  Court  of  Calhoun  Coun- 
ty an  application  to  probate  the  will  of  1878, 
which  she  produced  and  proved.  This  appli- 
cation was  opposed  by  the  widow  and  a  num- 
ber of  the  children  of  the  deceased,  H.  W. 
Hawes.' 
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The  contesf  ants  pleaded,  as  reasoos  why  the 
will  of  1878  should  not  be  admitted  to  probate, 
the  exeeutioo  and  subeequent  destruction  of  the 
will  of  1879. 

The  case  was  tried  in  the  county  court,  and 
appealed  to  the  district  court. 

in  the  diptrict  court  exceptions  to  the  answer 
of  contestants  were  sustained,  and  the  will  of 
1873,  upon  proper  i)roof  of  its  execution  being 
produced,  was  admitted  to  probate.  The  con- 
testants offered,  but  were  not  permitted  to 
prove,  the  execution  as  required  by  law  of  the 
will  of  1879,  containing  a  clause  expressly  re- 
voking all  previous  wills,  and  provisions  incoo- 
sistent  with  the  will  of  1878,  and  the  subsequent 
destructioD  by  tearing  and  burning  of  the  will 
of  1H79. 

The  contestants  appeal,  and  assign  as  error 
that  "  The  court  erred  in  sustaiuiDg  the  ex- 
ceptions of  ^applicant  to  contestants  answer, 
and  in  holding  that  the  destniction  by  the  de- 
cedent of  the  will  of  1879,  in  1888,  had  the  ef- 
fect of  reviving  the  will  of  1878." 

The  question  as  to  whether,  and  under  what 
circumstances,  the  destruction  of  a  sutisequent 
will,  will  revive  a  prior  one,  has  been  -much 
discuHst'd.  The  authorities  are  conflicting.  In  4 
Kent's  Commentaries,582,it  is  said:  "If  the  first 
will  be  not  actually  canceled,  or  destroyed,  or 
expressly  revoked,  on  making  a  second,  and  the 
second  will  be  afterwards  canceled,  the  first  wUl 
is  snid  to  be  revived.  But  the  first  will  is  not 
revived  if  the  testator  makes  a  second,  and 
actnallj  cancels  the  first  by  an  absolute  act 
rendering  it  void,  and  then  cancels  the  second 
will.  Ii  will,  in  such  a  case,  require  a  republi- 
cation to  restore  the  first  will." 

The  attorneys  for  appellee  quote  in  their 
brief  the  following  language  from  Kedfield  on 
Wills:  "  The  general  rule  seems  to  be  firmly 
established  from  an  early  day  that  a  later  will, 
revoked,  will  not  prevent  an  earlier  and  incon- 
sistent one  from  remaining  in  force;  and  it 
makes  no  difference  whether  the  later  will  con- 
tained an  express  clause  of  revocation  or  not" 
Vol.  1,  pp.  808,  809. 

But  further  on  the  same  author  says:  "  It 
teems  to  have  been  regarded  as  an  unsettled 
question  in  the  English  courts,  both  in  West- 
minster Hall  and  Doctors'  Commons,  whether 
the  cancellation  of  a  later  revoking  will  would 
have  the  effect  to  revive  the  former  will  thus 
revoked.  The  result  of  the  moat  careful  ex- 
amination of  the  cases  leaves  the  question  in  a 
state  of  distressing  uncertainty.  The  most  we 
can  say  is  that  it  depends  upon  circumstances; 
and  that  extrinsic  evidence  is  admissible,  in  re- 
gard to  the  intention  of  the  testator,  was  freely 
admitted  before  the  late  statute,  which  required 
some  positive  act  of  revival."    Id,  820,  822. 

The  question  is  discussed  in  the  case  of  Col- 
tin  V.  yVarford,  20  Md.  891,  and  there  it  issaid: 
"  The  authorities  undoubtedly  established  the 
principle  that  an  unconditional  revocation  is 
not  essentially  testamentary  in  its  nature,  and, 
like  the  will  containing  ii  liable  to  vary 
with  the  testamentary  purpose,  but  a  posi- 
tive consun^mnted  act,  producing  an  immedi- 
ate and  conclusive  effect  .  .  .  The  principle 
established  in  the  ecclesiastical  courts  of  En- 
gland is  that  the  canceling  of  a  will  containinsr 
an  express  revocation  of  a  previous  will  does 
not  necessarily  revive  the  will  revoked,although 
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the  presumption  of  an  intention  on  the  part  of 
the  testator  to  revive  the  previous  will  may  be 
raised  by  Ids  destruction  of  the  revoking 
wilL" 

In  the  case  of  Jame$Y,  Manin^  8  Conn.  S77, 
Cfiief  Justice  Hosmer  says:  *'  An  exprssa  reTO- 
cation  is  a  positive  actor  the  party,  which  oper- 
ates, by  its  own  proper  force,  without  being  at 
ail  dependent  on  the  consummation  of  the  wfll 
in  which  it  is  found,  and  absolutely  annuls  all 
precedent  devises."  "  It  is  because  an  expreaa 
revocation  is  a  positive  act  of  the  party,  inde- 
pendent of  the  will  which  may  happen  to  con- 
tain it,  and  operating  instantaneously,  and  per 
se.  Aba  clear  consequence  resulting  from  this 
principle,  all  prior  wills  are  recalled  or  reversed 
^•the  proper  meaning  of  the  word  '  revoked ' 
— and  must  remain  m  this  condition  until  re- 
vived by  republication  ...  A  deed  of  revo- 
cation, separate  from  a  will,  has  the  effect  of 
annulling  a  prior  will  instantaneously;  and  the 
operation  is  the  same  whether  the  revoking 
clause  be  in  deed  or  will,  for  it  is  never  a  nec- 
essary part  of  the  latter." 

In  the  case  of  Pedlfa  Appeal,  SO  Conn.  063, 
it  appears  that  Lucy  Peck  made  a  will  in  1875, 
and  m  1S80  made  another  inconsistent  with  the 
first  She  died  not  long  afterwards.  Thelaat 
will  was  never  found,  t)ut  the  first  one  was. 
The  new  wUl  did  not  expressly  revoke  the  first 
one.  The  court  held  that  *'  Prior  to  1821  any 
will  might  be  revoked  in  writing,  and  it  was 
not  necessary  that  the  writing  should  be  exe- 
cuted with  every  particular  formality.  It  was 
then  held  that  a  revocation  contained  in  an- 
other will  was  not  ambulatory,  but  took  effect 
immediately,  and  that  the  will  revoked  could 
not  be  revived  without  a  republication." 

In  1821  a  statute  enacted  that  "  No  devise  of 
real  estate  shall  be  revoked  otherwise  than  by 
burning  ...  or  by  some  other  will  or  codicil 
in  writing,"  etc.  That  section  required  that  a 
written  revocation  should  be  in  anoiher  wilL 
The  statute  changes  the  aspect  of  the  question. 
Before  the  statute  any  written  declaration  to 
that  effect  revoked  a  will,  irrespective  of  any 
statute,  and  without  regam  to  the  death  of  tlie 
testator.  Now,  the  statute  requires  that  the 
writing,  in  order  to  have  that  effect,  must  itself 
be  a  will  or  codicil,  and  executed  with  all  the 
formalities  required  for  such  instruments. 

In  our  State  a  statute  prescribes  the  method 
of  revoking  a  will  to  be  "  by  a  subsequent  will, 
codicil  or  declaration  in  writing,  executed  with 
like  formalities,  or  by  the  testator  destroying, 
canceling  or  obliterating  the  same,  or  causing 
it  to  be  done  in  his  presence."  Rev.  Stat  art 
4861. 

A  written  declaration,  properly  executed,  as 
effectually  revokes  a  will  from  the  date  of  its 
execution  as  does  its  destruction.  If  the  pnr> 
pose  to  revoke  is  sufficiently  expressed,  and  the 
writing  is  properly  executed,  it  cannot  be  con* 
trolled  or  limited  by  the  name  given  the  insini- 
ment,  or  by  its  containing  other  provisions.  If 
the  will  of  1879  was  properly  executed  as  a 
will,  and  contained  a  clause  expressly  r^  voking 
the  will  of  1878,  we  do  not  think  that  the  sub- 
sequent destruction  of  the  will  of  lb79  hod  the 
effect  of  reviving  the  will  of  1873. 

We  think  there  was  error  in  sustaining  except 
tions  to  the  answer  of  contestants,  and  that  for 
this  cause  tlie  case  mtut  be  revermL 
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1.   QoVSRNlfBNTAL  AND  POLITICAL  RELA- 
TIONS. 

United  States  Ghvemment;  the  Judiciary, 
Congress  In  estublishine  "inferior  courts" 
must  confer  upon  the  Judges  thereof  the  con* 
stiLutional  tenure  of  office,  that  of  holding 
"  during  good  behavior,"  before  they  can  be- 
come invested  with  judicial  power,    p.  280. 

Jurisdiction  qf  cireutt  courts.  Equity  Ju- 
risdiction of  the  federal  courts  may  extend  suits 
for  discovery  and  distribution  of  assets  lield  by 
an  executor  de  son  tort,  although  the  probate 
system  of  the  Si&teafforded.a  complete  remedy, 
p.  235.  Jurisdiction  is  not  conferred  by  mak- 
ing; a  necesnary  party  a  nominal  defenclnnt  in 
onler  to  comply  with  the  requirement  of  the 
Act  of  Concress  as  to  diverse  citizenship  of  par- 
ties. Id,  To  give  Jurisdiction  to  federal  dr- 
cult  (H)urts,  where  two  or  more  parties,  whose 
fntcrests  are  so  separate  that  any  number  of 
ihem  mtLj  proceed  with  the  litigation,  the  in- 
terests or  each,  independent  of  the  others,  most 
amount  to  $2,000.  Id,  The  courts  of  the 
United  States,  sitting  in  equity,  may  adminis- 
ter in  salts  of  which  they  have  Jurisdiction, 
equitable  lights  peculiar  to  the  laws  of  the  State 
where  the  courts  are  held.  p.  168.  Where 
citizens  and  residents  of  Pennsylvania,  bring 
their  bill  in  the  Circuit  Court  of  Georgia,agBdnst 
citizens  of  Georgia,  and  a  citizen  of  New  Jer- 
sey, and  a  citizen  of  New  York,  and  claim 
therein  an  equitable  lien  upon  a  trust  in  the  as- 
sets, of  the  New  Jersey  citizen,  which  are  en- 
tirely vrithin  Jurisdiction  of  the  court-  and  in 
which  assets  all  the  parties  are  in  a  more  or 
less  degree  interested,  the  Jurisdiction  of  the 
circuit  court  depends  upon  the  situs  ot  the 
property  upon  which  the  lien  or  trust  is  asserted 
rather  than  upon  the  residence  of  the  several 
defendants,  p.  120.  In  an  action  brought  by 
tlic  assignee  of  a  clidm  founded  on  contract,  it 
muHt  be  shown  that  the  suit  could  have  been 
maintained  by  the  assignor,  if  no  assignment 
had  been  made.  p.  740.  And  an  action  for 
damages  for  breach  of  a  written  lease  is  within 
this  rule.    Id, 

Semoval  qf  cause  t^wn  state  court,  A  citizen 
of  Alabama  brought  suit  against  a  dlizen  of 
Georgia,  a  mere  stakeholder;  a  citizen  of  Ohio, 
the  real  defendant,  was  made  a  party  and  re- 
0  I..  R.  A. 


moved  the  cause  to  the  United  States  Circuit 
Court.  On  motion  to  remand,  hetd,  that  the 
parties  being  citizens  of  difTerent  States  and 
more  than  tne  jurisdictional  .amount  bdnff  in- 
volved, the  defendant  nonrerident  could  re- 
move the  case.  p.  469. 
Accounting  with  Treasury  Department,  While 
assignments,  transfers,  etc.,  before  the  issuance 
of  a  warrant  therefor,  are  void  if  the  assignors 
or  principals  revoke  and  repudiate  them  1]«fore 
payment,  yet  the  aocountmg  officers  of  the 
Treasury  may  recognize  them,  state  accounts  in 
their  favor,  and  pay  at  any  time  before  revoca> 
tion.  Such  payments  will  be  binding  and  con- 
clusive upon  the  parties  and  a.  complete  dis- 
charge of  the  indebtedness,  p.  67t.  A  United 
States  Maishal  may  pay  witness  fecss  to  others 
than  those  in  whose  lavor  such  fees  are  taxed 
upon  orders,  assignments  or  transfers  thereof 
by  the  witnesses.  Pavment  of  such  orders  is 
a  valid  dischaige  of  the  indebtedness.  Id, 
Unrevoked  and  undisputed  orders  and  transfers 
of  such  claims  against  the  United  States  are  so 
far  valid  that  if  payment  be  made  thereon  the 
assignbrs  will  be  estopped  from  setting  np  any 
other  claim  on  their  benalf.  Such  payment  u 
a  dischaige  of  the  indebtedness.  tS.  While 
the  aocountinff  officers  of  the  Treasary  may 
state  and  certify  accounts  in  favor  of  purchaa- 
ers,  assignees  or  transferees  of  claims  against 
the  United  States  whose  assignments  are  not 
controverted,  it  is  not  obligatory,  but  they  may 
exercise  their  discretion  in  the  matter,  with  due 
regard  to  the  convenience  of  parties  and  the 
Qovemment.  Id,  The  Act  of  February  22, 
1875  (18  Stat.  atL.  888),  which  requires  that  the 
accounts  of  district  attorneys,  clerks,  marshals 
etc.,  shall  be  forwarded, "when  approved,**  *'to 
the  proper  accounting  officers  of  the  treasary," 
construed,    p.  220. 

Accounting  with  Put  Office  Department. 
Where  the  quarterly  returns  of  a  postmaster 
have  been  regularly  rendered  to  the  depart- 
ment and  have  been  passed  upon  bv  the  audi- 
tor, and  the  balances  therein  founa  to  be  due 
the  Government  have  been  carried  into  a  gener- 
al account  each  quarter,  such  action  by  the  au- 
ditor is  a  complete  allowance  of  the  commis- 
sions claimed  and  adjustment  of  such  returns, 
p.  805.  Where  the  credits  in  the  ireneral  ao- 
countB   show   full  payment  of  all  balances 
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charged,  so  that  a  complete  balance  could  be 
struck,  it  Is  a  complete  settlement  and  commis- 
sions are  covered  by  it:  and  the  Postmaster-Gen- 
eral cannot  '*  withhold  "  them  as  there  was  noth- 
ing to' 'withhold."  Id,  If,  before  allowance  of 
credit  to  commissions,  he  directs  that  it  be  not 
made,  but  in  lieu  thereof  credit  isfi:iTen  for  the 
amount  of  the  allowance  deemed  reasonable, 
the  balance  thereby  shown  to  be  due  the  €k>v- 
emment  would  be  prima  facte,  but  not  con- 
clusive, evidence  against  the  postmaster.  Id, 
Where  a  post  masters  account  has  been  adjusted, 
allowed  and  fully  paid,  accounting  officers  cen- 
Dot,  after  the  postmaster's  term  of  office  has  ex- 
pired, evolve  an  ex  parte  balance  in  favor  of 
Qovemment  solely  upon  a  general  allegation  of 
fraud  in  accounts  formerly  passed  upon,  so  as 
to  make  such  balance  prima  facie  evidence 
agai  ost  the  postmaster  and  his  sureties.  The  al- 
legations must  be  specific  and  be  sustained  by 
competent  evidence.    Id, 

MiUtary  law.  The  enlistment  of  a  minor 
without  the  written  consent  of  his  parent  or 
guardian  is  invalid,  and  the  invaliditv  may  be 
claimed  by  the  minor  himself  either  before  or 
after  his  majority;    p.  833. 

Jiegulation  of  commerce.  The  power  to  reg- 
ulate commerce  among  the  several  States  com- 
prehends the  power  to  regulate  the  navigable 
waters  of  the  United  States  on  which  such 
commerce  may  be  or  is  carried;  Congress  may 
midKC  any  reprulation  to  secure  and  maintain 
the  safety  and  convenience  of  the  waterway, 
p.  8^.  The  regulation  f  or  biddin  ir  a  steamboat 
to  carry  more  passengers  than  allowed  in  her 
ceriiticate  of  inspection  applies  to  such  boats 
engaged  in  carrying  oasscngers  on  a  navigable 
water  of  the  UnitecTstatea  Mtween  ports  of  the 
•ame  State  only.    Id, 


anything  not  found  in  the  Journal,  nor  t 
that  any  reouirement  of  the  Constitution  bat 
not  been  fumlled.  p.  (X)9.  Bveiy  intendment 
is  to  be  made  in  favor  of  the  oonstitutionalitj 
of  a  statute.  Id,  A  statute  whose  object  as 
expressed  in  the  title  is  to  incorporate  a  city, 
which  is  substituted  for  one  whose  cibject 
as  expressed  in  the  title  is  to  organize  a  new 
township,  cannot  be  considered  a  new  bill  and 
invalid  because  not  introduced  within  the  lint 
fifty  days  of  the  session,  when  the  lands  to  be 
affected  belong  to  the  same  county,  and  the 
original  bill  does  not  appear  in  the  legialative 
iournals.  Id,  The  legislative  practice  of  read- 
mg  a  bill  twice  by  title  and  only  once  at  length, 
must  be  regarded  by  the  courts  as  a  subsiantiU 
compliance  with  the  Michigan  Conatitutlon. 
Id, 

TiOe  ofAeL  The  title  to  a  statute  mnat  be 
such  at  least  as  fairly  to  suggest  or  give  a  clew 
to  the  subject  dealt  with  in  the  Act  p.  78B. 
The  titles  of  statut  s,  as  "An  Act  to  Charter^  a 
railroad  company,  and  "An  Act  to  Amend  an 
Act  Entitled  'An  Act  to  Charter" "  aach  com- 
pany, relate  to  but  one  subject  and  are  sufficient 
to  sustain  a  provision  in  the  Act  authorizing 
counties,  townships,  etc.,  to  subscribe  to  the 
stock  of  such  company,  p.  243.  An  Act.  Uie 
title  to  which  indicates  but  one  subject^  and 
that  the  amehdment  of  prior  statutes  relating 
to  the  transportation  of  passengers  and  property 
through  pneumatic  tubes  by  atmospheric  firess- 
ure,  but  whose  provisions  enlaree  th<3  pr»wera 
of  a  corporation  formal  for  such  purposes  by 
giving  authority  to  operate  a  grand  underground 
railway  not  less  than  fifteen  miles  long  with  two 
or  more  tracks  through  passageways,  and  which 
I  could  not  be  operated  by  atmospheric  pressoi^ 
with  authority,  by  the  consent  of  a  hoard  of 


Interstate  0(mmerce  OmnmUsion,  The  Act  to '  engineer  commissioners,  to  use  any  otiier  motive 
Regulate  Commerce  does  not  undertake  either ,  power,  is  unconstitutional  and  void.    p.  789, 


to  create  an  "  inferior  court,"  or  to  invest  the 
commission  appointed  thereunder  wiUi  Judi- 
cial powers  or  functions,  p.  289.  An  indict- 
ment under  tlie  Interstate  Commerce  Act  (§  2) 
for  '*  unjiiftt  discrimination,'*  need  not  aver  by 
wiiat  device  defendant  managed  to  discrimi- 
nate (p.  444);  and  Counts  under  the  third  sec- 
tion for  "  undue  and  unreasonable  preference" 
and  for  "  undue  or  unreasonable  prejudice  or 
disadvantage  "  need  not  allege  that  the  service 
was  rendeiiHl  "  under  substantially  similar  cir- 
cumstances and  conditions."  Itis  sufficient  if  it 
shows  that  accused  has  committed  an  act  which 
gives  one  phlpper  or  class  of  shipiiers  an  ad- 
vantage or  subjects  others  to  d  isnd  vantage.  Id, 
It  must  show  with  precision  that  the  lower  rate 
was  for  transportation  between  the  same  points 
as  the  higher  rate.  Id.  Under  the  siztn  sec- 
tion, a  count  which  alleges  the  allowance  of  a 
rate  less  than  that  established  and  published 
"  in  force  on  that  date  "  sufficiently  negatives 
the  inference  thai  it  might  have  been  reduced 
without  notice.  Id.  In  the  prosecution  of  a 
railroad  agent,  it  need  not  be  alleged  or  proved 
that  tlie  act  complained  of  was  done  under  au- 
thority couf erred  by  the  principal;  it  is  suffi- 
cient to  show  that  accused  was  lu  fact  its  agent 
Id, 

State  Conetituium:  paesage  of  etatut^e.  Al- 
though the  courts  of  Michigan  may  take  cog- 
nizance of  legislative  Journals  in  testing  consti- 
tutionality of  a  statute,  they  cannot  act  upon 
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Inhibition  of  medal  and  local  legielation. 
The  constitutional  provision  that  corporations 
diall  not  be  created  by  special  Act  does  not  pro- 
hibit the  assignment  of  a  franchise  to  a  legmlly 
organized  corporation  by  those  having  the  right 
to  make  the  transfer,  p.  fUZ,  It  does  not  pro- 
li^bit  the  assignment  of  a  fraochiae  to  a  le^^y 
organized  corporation  by  persons  having  Che 
lawful  right  to  transfer  tne same.  Id,  when 
the  enlargement  of  corporate  powers  becomes 
indistinguishable  from  a  grant  of  new,  sub- 
stantive rights,  a  statute  attempting  to  gjive  such 
powers  is  within  the  purview  of  a  Constitutional 
Amendment  prohibiting  private  or  local  statute 
granting  any  exclusive  privileges  or  franchises 
to  a  corporation,    p.  tA. 

Clasitiflcation  of  dtiee.  The  classification  of 
cities,  with  the  view  of  legislating  for  either 
class  separately  is  unconstitutional,  unless  there 
exists  a  necessity  springing  from  manifef»t  pe- 
culiarities clearly  distingiiishinff  those  of  one 
class  from  each  of  the  other  classes,  and  im- 
peratively demands  legislation  for  each  class, 
p.  677.  The  Pennsylvania  Act  dividing  cities 
into  seven  classes  is  unconstitutional  where  the 
only  possible  purpose  is  to  evade  the  constitu- 
tional limitation  in  respect  to  local  and  special 
laws.  Id,  It  cannot  go  into  effect  and  become 
operative  till  th*  terms  of  all  the  members  of 
the  council  in  ofJce  at  the  time  of  its  approval 
have  fully  expired.  Id,  Local  and  spedsl 
laws  in  force  in  some  cities  at  the  time  of  die 
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Adoption  of  the  CoDstitutioii  are  Dot  affected 
thereby;  yet  other  local  or  spedal  laws  caonot 
he  Kihetitated  in  thehr  stead.  Id.  Whether 
the  Legislature  has  transcended  its  power  in 
passing  a  local  or  spedal  Act,  is  essentially  a 
qu^on  of  law.    2a. 

Poliee  reg%datUm$,  A  mle  of  the  Boston 
board  of  police,  that  "No  -p&non  shall  shig  or 
play,  or  perform  on  any  mnsical  instrument  in 
Uie  streets  or  public  places  of  the  city,  except  in 
connection  with  a  funeral,  amilitaiy  parade  or 
a  procession  for  which  a  policy  escort  is  pro- 
vided, unless  licensed  thereto/'  confers  author- 
ity upon  that  board  to  regulate  "itinerant  musi- 
cians/' and  is  reasonable  and  valid.  A  member 
of  the  organization  linown  as  the  "Salvation 
Army"  comes  within  the  general  phrase  "itin- 
erant musician."  p.  142.  That  an  Act  was 
done  as  a  matter  of  religious  worship  only  will 
not  protect  one  from  the  consequences  of  such 
act  made  subject  to  a  penalty  under  the 
law.  1<L  The  constitutional  provision  secur- 
ing freedom  of  worship  was  not  designed  to 
prevent  the  adoption  of  reasonable  rules  for 
the  use  of  streets.  Id,  It  is  not  unconstitu- 
tional delegation  of  power  to  authorize  a  city 
ooimcil  to  empower  its  board  of  police  to  make 
rules  and  regulations  in  reference  to  itinerant 
musiciana  Jd,  An  Act  of  Legislature  which 
will  not  be  declared  invalid  by  the  courts,  be- 
cause it  abrid^res  the  exercise  of  the  privilege 
of  local  self  government  in  a  particular  regard, 
which  privilege  is  not  guarantied  by  the  Con- 
stitution, will  not  be  declared  invalid.  Id, 
The  Legislature  mav  provide  that  powers  pre- 
viously vested  in  cities  or  towns  shall  be  ap- 
pointed by  the  Governor,  and  may  provide  the 
mode  of  appointment  and  qaaliflratloDs  of  ap- 
pointees, id.  An  ordinance  of  a  city  of  the 
second  class  that  declares  it  unlawful  for  any 
persons,  society,  association  or  organization, 
under  whatsoever  name,  to  parade  any  public 
way  of  the  city,  shouting,  nneing  or  beating 
or  playing  upon  any  muncal  instruments,  to 
attract  an  unusual  crowd  upon  such  way,  with- 
'Out  the  written  consent  of  the  mayor,  or  presi- 
dent of  the  dty  coundl,  dty  derk  or  dty 
marshal,  is  unreasonable,  illegal  and  void.  p. 
110.  Power  to  fa.  rates  to  De  charged  by  a 
telephone  company  is  not  conferred  upon  a  city 
bv  provisions  of  its  charter  giving  it  power  to 
"license,  tax  and  regulate,"  busineases;  nor  is 
such  power  indoded  in  the  general  police 
power  of  a  munidpal  corporation,    p.  278. 

Liability  for  neglect  of  dvtp,  A  munidpnl 
oorporatton  cannot  abrogate  or  dispense  with 
the  duties  and  liabilities  imposed  upon  it  by  its 
charter  in  respect  to  the  care  of  streets,  p. 
691.  A  city  ordinance  permitting  a  person  en- 
gaged in  building,  to  oeposit  materials  upon 
the  street  for  one  naif  of  its  width  is  no  defense 
to  an  action  against  the  dty  for  personal  in- 
juries caused  b^  obstructions  permitted  to  re- 
main without  light  or  other  signal  of  warning. 
Id,  A  recovery  can  be  had  against  a  munici- 
pal corporation  only  where  it  ne^^Iigently  per- 
forms or  negligently  fails  to  perform  a  duty  in 
its  nature  ministerial,  and  then  only  in  cases 
where  the  ministerial  duty  is  imposed  by  law. 
p.  712.  It  is  not  liable  for  damages  caused  by 
the  falling  of  a  wall  of  a  burned  building  left 
standing  after  the  fire,  although  it  had  been 
notified  of  the  fact  that  the  wall  was  danger- 
3  L.  R  A. 
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0U8.  The  owner  of  the  burnt  building  is  liable. 
Id,  The  owner  of  the  building  in  such  case  is 
liable  and  his  liability  is  not  relieved  by  the 

Sromise  of  a  dty  ofllcer  to  take  charge  of,  and, 
'  necessa^,  take  down  the  walL  Id. 
Liable  fir  negligent  acts  of  its  emploph,  A 
town  which  maintains  a  farm  for  the  support 
of  its  paupers  and  from  the  surplus  income 
boards  paupers  of  other  towns  for  pay,  and  also 
boards  persons  engaged  to  work  upon  its  high- 
ways, {s  liable  for  Injuries  resulting  to  third 
persons  from  negligence  in  conducting  such 
farm.  p.  600.  An  employ^  on  a  town  farm, 
maintained  for  the  support  of  paupers  Is  so  far 
the  servant  of  the  town  that  it  is  liable  for  in- 
juries resulting  from  his  negligence.  Id,  A 
blind  person  walking  unattended  upon  a  pub- 
lic street  is  l)ound  to  use  only  ordinary  care  to 
avoid  aoddents.  What  care  is  reasonably  nec- 
essary to  insure  his  safety  is  a  question  for 
the  jury  in  view  of  all  the  circumstances.  Id, 
But  a  dty  is  not  liable  for  inluries  resulting  to 
a  traveler  upon  its  highway  while  attempting  to 
cross  a  draw  bridge,  from  the  momentary  neg- 
ligence of  the  gateman.    p.  447. 

But  not  liabEsfor  acts  ofiU  officials,  A  city 
is  not  liable  for  injuries  or  damages  caused  by 
neglect  of  its  ofllcers  in  the  performance  of 
their  duties,  p.  866.  Street  commissioners 
who,  after  advertising  for  proposals  fail  to  en- 
ter into  any  contract,  undertake  to  perform  the 
work  themselves  and  to  carry  it  on  through 
other  persons  employed  by  them,  are  individu- 
ally liable  for  injuries  sustained  by  a  person 
through  the  falling  of  a  derrick  in  consemience 
of  the  negligence  of  thdr  servants.  Id.  When 
street  commissioners  exercise  Judicial  and  leg- 
islative powers,  they  are  not  amenable  to  any- 
one except  the  public  for  errors,  negligence  or 
misfeasance  in  tiie  matters  within  their  jurisdic- 
tion, but  become  liable  when  they  undertake 
to  carry  out  thdr  plans  and  do  the  work  them- 
selves through  agents  and  servants.    Id, 

Dedieaium  for  highway  purposes.  No  dedi- 
cation for  highway  purposes,  of  a  covered  sur- 
face of  a  canal  feeder  belonging  to  the  State, 
can  be  infened  from  public  use  for  more  than 
twenty  years.  The  land  being  appropriated  to 
such  use,  a  ground  for  highway  purposes 
would  be  unlawful  and  therefore  cannot  be 

S resumed,  p.  576.  Mere  acquiescence  by  the 
tate  in  the  use  of  a  strip  of  land  for  purposes 
of  a  passage  creates  a  duty  on  the  State  to  ab- 
stain from  injuring  a  person  using  it,  but  not  a 
duty  of  active  vigilance  to  prevent  injury,  es- 
pedallv  where  a  traveler  is  familiar  with  the 
condition  of  the  surface.  Id.  An  acceptance, 
by  the  public,  of  land  for  a  public  use,  is  to  be 
construed  in  connection  with  the  grant  or  ded- 
ication,   p.  87. 

County  indebtedness.  The  provision  of  the 
MiBsoiiri  Constitution,  that  "rlo  county  shall 
be  allowed  to  become  indebted,  in  any  manner 
or  for  any  purpose,  to  an  amount  exceeding  in 
any  year  the  income  and  revenue  provided  for 
such  year,"  refers  only  to  that  class  of  df^bts 
which  it  is  optional  with  the  governing  IxKly  of 
the  county  to  incur,    p.  426. 

Towns/tips.  Townships  in  South  Carolina 
since  the  Act  of  1870  are  mere  territorial  divis- 
ions, with  no  oflScials,  no  perpetual  succession, 
no  corporate  powers,  privileges  or  purposes; 
and  therefore  power  to  take  stock  in  a  railroad 
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and  to  levy  taxes  m  payment  therefor  cannot 
be  exercised  for  any  corporate  purpose,  within 
the  meaning  of  the  Clonstitution.    p.  242. 

Election  to  ofice.  The  residence,  for  pur- 
poses of  legistration  as  an  elector  in  Detroit,  of 
a  single  man  having  no  family,  is  the  ward  in 
which  he  boards,  p.  208.  Where  a  township 
trustee  bos  voted  for  himself  for  the  office  of 
county  superintendent  of  schools,  and  been 
duly  elected,  the  failure  of  electors  not  voting 
for  nim  to  interpose  objection  is  not  such  ac- 
quiescence and  tacit  consent  to  the  announce- 
ment of  his  election  as  amounts  to  bis  appoint- 
ment to  such  office,    p.  510. 

Election  contest.  In  an  election  contest  the 
plaiDtiff  must  establish  that  the  ballots  have 
been  kept  intact,  and  are  the  genuine,  identical 
ballots  cast  at  the  election,  p.  506.  The  offi- 
cial retifrns,when  duly  certified,  tue  prima  facie 
evidence  of  the  result,  but  never  conclusive, 
unless  made  so  by  statute.  Their  record  is  en- 
titled to  the  presumption  of  regularity,  and  \s 
prima  facie  of  its  integrity,  la.  The  ballots 
constitute  the  best — ^the  primary— evidence  of 
the  intention  and  choice  of  the  voters  in  an  elec- 
tion contest:  and  such  evidence  will  control  the 
ofTicial  count  if  they  have  not  been  tampered 
with  and  are  preserved.  The  .ballots  are  the 
best  evidence.  Id.  That  "Such  ballots  are  en- 
titled to  be  recounted"  is  in  conformity  with 
the  law,  and  such  as  it  pronounces  on  that  state 
of  facts.  Id,  When  shown  that  they  have 
been  securely  kept  and  preserved  inviolate,  they 
will  not  be  excluded  on  account  of  some  omis- 
sion to  comply  with  directions  of  the  statute.  Id, 

State  courts.  Jurisdiction  of  courts  of  equity 
in  New  York  does  not  extend  to  questions  aris- 
ing upon  the  due  execution  of  alleged  wills, 
they  having  been  committed  to  the  courts  of 

J>rdDate.  p.  175.  Courts  in  this  State  have  no 
nrisdiction  of  an  action  by  a  nonresident  against 
a  foreign  corporation  on  a  cause  which  did  not 
arise  within  the  State,  p.  636.  An-  order  of 
publication  in  such  action  may  be  set  aside.  Id, 
Where  intangible  property  of  nonresidents  is 
transferred  out  of  the  State,  no  Jurisdiction  at- 
taches over  the  subject  of  the  action  or  its 
cause.  Rule  applied  to  copyrights  and  their 
royalties,    p.  688. 

Co-ordinate  departments  qfffawmment.  The 
rule  which  forbids  suit  against  officers  of  a 
State,  because  in  effect  a  suit  against  the  State, 
applies  only  where  the  interest  of  the  State  is 
through  some  contract  or  some  property  right, 
or  where  its  interest  is  in  a  suit  in  its  own  name, 
brought  or  threatened  by  its  officers,  to  enforce 
some  state  daim.  p.  504.  Acts  in  the  discre- 
tion of  state  officers  will  not  be  interfered  with 
or  controlled  by  courts;  for  their  injustice  or 
oppression  some  other  remedy  must  be  sought. 
Id.  The  statute  gives  state  railroad  commis- 
sioners discretion  In  making  rates  for  railroads; 
and  whether  such  rates,  when  made  by  them, 
nrc  reasonable  and  Just,  or  not,  is  not  open  to 
inquiry  in  a  suit  to  enjoin  their  discretionary 
action.  Id.  The  statute  which  confers  on 
them  this  power  is  not  a  delegation  of  legisla^ 
ive  power  inhibited  by  the  Constitution.  Id. 
'Vhe  statute  having  fixed  a  penalty  for  violation 
of  the  rates  fixed,  a  bill  which  seeks  to  enjoin 
them  from  Instituiing  an  action  to  recover  the 
penalty  is  in  effect  a  suit  against  the  State.    Id, 


missioners,  to  enjoin  them  from  promiilgatlng 
unreasonable  ana  unjust  rates,  is  not  io  effect 
a  suit  against  the  State,  except  so  far  as  the  biQ 
seeks  to  enjoin  them  from  instituting  actfoas  in 
the  name  of  the  State  to  recover  Sie  penalty 
prescribed  by  the  Act    Id, 

Board  qf  claims.  An  Act  authoriadng  the 
board  of  claims  to  rehear,  audit  and  determiiie 
and  allow  reasonable  compensation  for  meri- 
torious services,  on  a  claim  previously  rejected 
by  the  board  of  audit  because  of  the  lack  of  le- 
gal authority  to  employ  such  services,  does  not 
violate  the  Constitution,  It  is  neither  an  andit 
norallowanoe  by  the  Legislature,  p.  003.  Tbe 
Legislature  can  ratify  and  approve  by  8obee» 
quent  legislation  any  act  performed  for  tbe  ben- 
^t  of  the  State,  which  it  had  original  authority 
to  provide  for.  Id.  So  it  mtiy  ratify  acts  dc 
its  officers  in  procuring  individuals  to  Tolon- 
tarily  furnish  property  or  render  services  to  the 
State,  and  create  a  liability  on  the  part  of  the 
State  to  make  payment  therefor.  Id.  The 
proviso  in  the  Ck)n8titution,  exempting  exist- 
ing claims  from  the  prohibition  against  allow- 
ing claims  after  they  are  barred,  cannot  apply 
to  any  claim  accruing  after  the  adoption  of  the 
proviso.  Id.  The  fact  that  a  claim  against 
the  State  on  an  imperfect  obligation  previously 
existing  would  have  been  barred  by  lapse  of 
time  does  not  make  legislative  ratification  and 
authority  to  allow  such  claim  invalid,  under 
the  constitutional  provision  that  no  claim  shall 
be  audited  or  allowed,  or  paid,  which,  as 
between  citizens,  would  be  barred  by  lapse 
of  time.  Id.  The  fact  that  the  statute  has 
nm  against  an  unenforceable  oUigation,  the 
defect  of  which  may  be  cmred  or  waived  by 
the  debtor,  does  not  bar  an  action  on  a  newoD> 
ligation  when  the  defect  is  waived.  Id.  Tbe 
value  of  materials  furnished  in  performance  of 
services  referred  to  in  the  Act,  authorizing  the 
board  of  claims  to  rehear  and  andit  daims  for 
work  and  services  for  the  State,  oonstltotes  a 
part  of  the  cJaim.    Id. 

State  railroad  eommissioners.  A  power  con- 
ferred by  the  Legislature  upon  a  board  of  com* 
missioners,  will  not  be  extended  by  implication; 
and  if  the  board  attempts  to  do  certain  acts  un- 
der the  power,  the  authority  to  act  must  be 
affirmed velv  shown  to  be  indnded  in  the  power, 
p.  195.  Where  the  Legislative  Assembly  of 
the  State  passed  an  Act  creating  a  board  of  xail- 
road  commissioners,  empowering  it  to  examine 
into  the  affairs  of  railroad  corporations,  and  re- 
quircKl  the  board  to  make  a  biennial  repcvt,  with 
suggestions  *'as  to  what  changes  in  the  classifl- 
catlon  of  freights,  or  in  the  rate  of  freights  or 
fares  are  advisable  for  the  public  welfare,"  but 
conferred  no  express  authority  upon  it  to  regu- 
late the  price  or  to  determme  when  freight 
charges  were  unreasonable,  the  board  has  no 
Jurisdiction  to  require  a  company  to  refund  to 
a  shipper  a  sum  of  mon^  allegea  to  have  been 
exacted  from  him  in  excess  of  a  reasonahlr 
charge  for  the  shipment.  Id,  Where  an  Act 
directs  the  board  to  examine  hito  such  affairs, 
and  specially  requires  it  to  report  the  result  of 
its  investigation  to  the  Legislature,  it  will  not  be 
presumed  that  it  intendedf  to  give  the  board  au- 
thority to  adjust  these  matters,  although  em- 
powered by  certain  of  its  provisions  to  hear 
complaints  against  railroad  companies  on  ao- 
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done  bv  tbem.  Id,  A  provision  to  tbe  effect 
that  wbenever  nny  railroad  company  violated, 
refiued  or  neglected  to  obey  a  lawful  order  or 
requirement  of  tbe  board,  it  shall  be  the  duty 
of  the  commissioner  to  enter  complaint  in  the 
circuit  court  of  the  State,  sitting  in  equity, 
-with  power  in  such  court  upon  notice  to  the 
company  to  proceed  to  hear  and  determine  the 
matter  speedily,  etc.,  did  not  authorize  the  court 
In  such  proceeding  to  enforce  the  repayment  of 
money  charged  in  excess  of  a  reasonable  charjre; 
such  claim  can  only  be  enforced  bv  a  common- 
law  action.  1<L  The  South  Carolina  Railroad 
Commission  has  no  jurisdictlnn  of  a  complaint 
against  a  railroad  partly"  in  another  Stale,  for 
<£argefl  for  transportation  partly  in  such  other 
State,    p.  1C5. 

Pubfie  lands;  tiUs  to.  Adverse  possession  of 
tbe  south  half  of  a  quarter  section  of  land, 
claimed  by  another  under  a  prior  patent,  is  not 
constituted  by  actually  occupying  adversely 
part  of  the  north  half  under  a  registered  patent 
for  tbe  whole  quarter  section,    p.  277. 

Emineiii  domain;  due  process  of  law,  A  law 
which  authorizes  taking  property  without  due 
pocess  and  impairs  the  obligation  of  contracts, 
18  unconstitutional,  p.  255.  A  proceeding  con- 
cUi:»iv('ly  and  finally  disposing  of  individual 
propel ty  rights  will  be  void,  unless  founded 
upon  a  law  providing  for  notice  of  some  kind. 
It  is  not  enough  that  some  notice  or  informa- 
tion may  be  given;  but  tlie  law  must  provide 
for  notice,    p.  655. 

Property  taken  mvst  be  for  putHie  vse.  Rail- 
road companies  have  the  right  to  invoke  the 
exercise  of  eminent  domain  when  they  need  the 
property  for  public  use;  but  for  private  inter- 
ests and  for  private  purposes,  they  cannot  call 
into  exercise  the  power  of  eminent  domain,  p. 
680.  Where  a  corporation  sought  to  con- 
demn land,  over  which  to  build  a  switch, 
branch  road  or  lateral  work,  to  reach  a  private 
manufactory,  the  use  to  which  the  land  was 
to  be  subjected  was  a  private,  not  a  "public 
use."  Id,  Evidence  that  all  who  wish  to  avail 
themselves  of  the  proposed  switch,  etc.,  can  do 
80,  is  not  sufficient  to  show  that  tbe  use  of  the 
work  will  be  for  tbe  benefit  of  the  public.  Id, 
Whether  the  use  for  which  property  is  sought 
to  be  taken  is  public  or  private  is  a  Judicial 
question,  subject  to  review  by  the  appellate 
court.    Id, 

Compensation  must  be  made  to  omwr.  The 
Compiled  Laws  do  not  contravene  the  State 
Constitution,  or  the  Fifth  Amendment  of  the 
Constitution  of  the  United  States,  as  to  com- 
pensation for  private  property  taken,    p.  59. 

Exercise  of  right  by  railroad  companies.  Un- 
der tbe  provisioo  of  tbe  State  Constitution  a 
railroad  company  must  make  full  compensa- 
tion for  the  right  of  way  appropriated  to  its 
use,  irrespective  of  supposed  benefits  from  the 
construction  of  the  road,  or  any  improvement 
thereoo.  p.  217.  Where  a  railroad  is  laid 
through  a  farm  or  tract  of  land  used  for  stock 
purposes,  danger  to  stock  may  be  considered  in 
giving  compensation  to  the  land  owner.so  far  as 
we  same  affects  depreciation  of  the  tract, but  not 
danger  or  injury  resulting  from  negligent  oper- 
ation of  the  road.  Id,  A  farmer  not  engaged 
in  buying  and  selling  real  estate  cannot  be  a 
witness  as  to  the  vnlue  of  the  land  before  and 
after  the  appropriation  of  the  right  of  way;  but 
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one  conversant  with  the  land,  its  situation, 
soil,  advantages,  etc.,  may  be.  Id,  Danger 
from  fire  to  buildings,  etc.,  in  so  far  as  it  de- 
predates the  value  of  the  property,  may  bo 
properly  considered.    Id, 

Proceedings  for  condemnation;  assessment  of 
damages.  Improvements  made  for  a  public 
use,  by  a  railroad  company  in  possession,  with 
the  r(ght  to  condemn  do  not  belong  to  the 
owner  of  the  land,  and  the  value  thereof  will 
not  be  allowed  him  as  damages  on  condemna- 
tion. The  maxi m  Ouicquid  plantatur  solo^  solo 
cedit,  does  not  apply  in  such  a  case.  p.  528. 
Evidence  of  average  monthly  profits  of  the 
business  conducted  on  tbe  prenuses  is  admis- 
sible upon  the  question  of  the  loss  during  the 
time  necessarily  consumed  in  moving,  p.  422. 
Where  there  is  confiicting  evidence  the  court 
will  not  set  aside  tbe  verdict;  it  will  interfere 
only  when  the  amount  fixed  is  contrary  to  all 
tbe  proofs  when  it  will  be  its  duty  to  resubmit 
tbe  case  to  another  Jury.  Id,  It  is  not  in- 
tended that  the  right  given  tbe  lury  to  person- 
ally examine  the  premises  shall  permit  them 
to  disregard  the  sworn  testimony  in  fixing  the 
assessment  of  damages.  Id,  A  new  trial  should 
not  be  refused  because  the  railroad  corporation 
had  entered  giving  bond  pending  appeal  and 
had  made  suSi  chan^  therein  as  would  pre- 
vent a  new  jury  viewing  it  as  it  was  when  tbe 
proceeding  for  condemnation  was  begun.    Id. 

Protection  of  navigation  icithin  state  limits. 
The  Legislature  may  authorize  building  a 
structure  tending  to  obstruct  the  navigation  of 
a  river  aJtogetber  within  its  own  boundary;  it 
is  only  when  Congress  acts  as  to  such  obstruc- 
tions that  its  will  must  be  obeyed  so  far  as  nec- 
essary to  insure  free  navigation,  p.  540.  The 
reasonable  obstruction  of  navigation  by  the  re- 
pair of  a  lawful  bridge  in  replacing  a  draw- 
span  creates  no  right  of  action  in  favor  of  par- 
ties entitled  to  navigate  tbe  river,  although  it 
was  possible  to  have  avoided  all  obstruction  to 
navigation  by  another  mode  of  repair  which 
would  have  involved  unreasonable  delay  and 
expense.  Id,  Where  a  river  navigation  com- 
pany acquired  by  statute  only  tbe  improve- 
ments beloneiuf  to  the  State  in  its  corporate 
capacity,  as  distinguished  from  what  was  sub- 
ject to  public  use  under  common  rip:lit,  and  not 
any  exclusive  right  of  navigation,  it  has  no 
right  of  action  against  a  railroad  company  for 
the  obstruction  of  navigation  by  repairing  a 
bridge,  under  a  license  valid  against  the  public, 
when  the  improvements  included  in  the  lease 
were  not  injured  or  interfered  with.    Id, 

Taxation;  due  process  of  late.  The  denial  of 
due  process  of  law  resulting  from  a  statute 
whicn  assumes  to  confer  authority  upon  the 
county  board  of  dqualization  to  increase  the 
valuation  of  property  of  an  individual  taxpayer 
without  giring  him  an  opportunity  to  be  heard, 
renders  such  provisions  unconstitutional,  p. 
655. 

Public  property  not  taxable.  Property  of  a 
municipality  acquired  and  held  for  govern- 
mental and  public  uses,  and  used  for  public 
purposes,  is  not  a  taxable  subject,  within  the 
purview  of  tbe  tax  laws,  unless  specially  in- 
cluded, p.  148.  It  seems  thut  this  principle^ 
unless  expressly  made  so  by  statute,  does  nol 
depend  upon  tbe  origin  of  tbe  title,  whether  ac- 
quired by  puichase  or  voluntary  grant,  or  as 
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the  product  ot  tazatioD;  nor  does  it  depend  on 
the  locality  of  the  property — whether  situate 
within  or  without  tne  territorial  limits  of  the 
municipality.  Id.  The  landing  place  of  Ful- 
ton Ferry,  in  the  City  of  Brooklyn,  which  has 
been  occupied  and  used  as  an  incident  to  the 
ferry  franchise,  being  held  and  used  for  public 
purposes,  is  not  taxable  in  Brooklyn,  unless 
special  authority  to  tax  it  is  given  by  the  Legi^ 
latore.  Id.  lliat  the  City  of  New  York  oper- 
ates the  ferry  through  lessees,  and  derives  its 
revenues  from  the  rental,  does  not  make  the 
f  rancliise  or  the  landing  taxable.    Id, 

Exemptian,  The  burden  of  proof  is  on  a 
taxpayer  claiming  that  he  has  not  been  allowed 
an  exemption,  to  show  that  he  has  not,  at  some 
time  or  place,  received  it.    p.  858. 

Astewment  of  omiUed  property,  A  statute 
authorizing  assessments  of  property  omitted 
from  the  assessment  made  by  the  regular  as- 
sessor, or  an  additional  assessment,  where  the 
first  one  hos  been  made  upon  an  inadequate 
valuation,  is  not  unconstitutional    p.  85o. 

CoUateral  Inheritance  Act.  The  Act  taxing 
certain  property  thereafter  given  hj  will  is  not 
an  exception  to  the  general  provision  of  the 
Revised  Statutes  that  "Every  law  shall  begin 
to  take  effect  only  on  the  twentieth  day  after  its 
final  passage."  p.  825.  The  provision  that  cer- 
tain estates  shall  not  be  subject  to  the  collateral 
Inheritance  tax  applies,  not  to  the  whole  estate, 
but  to  the  portion  passing  to  the  legatee  or  dev- 
isee. Id,  The  statute  requiring,  as  a  condi- 
tion precedent  to  probate  proceedintrs,  pay- 
ment to  the  county  treasurer,  of  specified  sums 
arbitrarily  prescribed  witti  reference  to  the 
value  of  the  estate,  is  in  violation  of  the  consti- 
tutional c]au<tes  requiring  equality  of  taxation, 
and  the  dispensation  of  justice  freely  and  with- 
out purchase,    p.  701. 

Beal  property.  Real  property  must  be  as- 
sessed to  the  owner  thereof,  unless  it  is  occu- 
pied and  the  owner  unknown,  p.  778.  The 
owner,  for  the  purpose  of  taxation,  is  the  person 
having  the  legal  title  or  estate,  and  not  one  who 
has  a  mere  equity  therein.    Id. 

Tax  on  mortgage  not  dovhU  taxation.  The 
owner  of  a  mortgage  is  taxable  in  the  State  of 
his  residence,  altnou^  the  land  mortgaged  is 
in  another  State  where  taxes  were  paid  upon  it 
within  the  preceding  twelve  months,    p.  850. 

Intentate railToaabridges.  The  revenue 8ta^ 
ute  does  not  require  from  officers  of  railroad 
corporations  within  Nebraska  a  return  for  as- 
sessment of  the  bridges  constructed  across  the 
Missouri  River,  said  river  being  a  navigable 
stream,  the  right  to  bridge  which  can  be  ob- 
tained only  by  a  law  of  Congress,  p.  188. 
The  state  board  of  equalization  would  have  no 
Jurisdiction  or  authority  to  include  such  bridge 
within  the  line  of  roadbed  of  the  railroad  for 
taxation,  and  could  therefore  levy  no  legal  tax 
thereon.  Id.  Such  bridge  not  being  within 
the  definition  of  "roadbed,  right  of  way  and 
superstructure  thereon,"  such  part  thereof  as 
is  within  any  county  of  this  State  would  be 
liable  to  assessment  and  taxation  by  the  local 
assessing  and  taxing  officers  of  such  county. 
Id. 

Corporation  itock.  Taxation  of  shares  of 
corporate  stock  in  the  hands  of  stockholders,  as 
their  individual  property,  is  not  double  taxa- 
tion because  a  tax  has  already  been  laid  upon 

2L.RA. 


the  property  of  the  corporation,  but  from  wldcb 
the  capital  stock  in  the  hands  of  the  oorporatloa 
is  omitted.  Such  shares  have  no  actual  titus^ 
and  may  be  taxed  where  the  corporation  has 
its  titus,  p.  858.  A  construction,  to  the  elEeci 
that  under  the  Tax  Laws  of  Ohio  shares  held 
by  residents  of  stock  of  forei^  railroad  oorpo- 
rations  having  property  in  this  State  on  which 
they  pay  taxes,  and  of  consolidated  railroad 
companies,  are  not  taxable,  does  not  bind  tJie 
State  in  the  proper  assessment  and  coDection  of 
taxes  upon  such  shares,    p.  556. 

Corporate  aeeuritiee.  Tne  constitutional  pro- 
vision  requiring  uniformity  of  taxation  is  not 
violated  by  a  section  of  thestatute  which  makes 
any  scrip,  bond  or  certificate  of  indebtedness, 
etc.,  taxable  upon  its  nominal  Talue;  while  a 
prior  section  provides  that  "  All  mortgi^es, 
money  paid  by  solvent  debtors,  etc.,"  ahalf  be 
taxable  at  a  certain  rate  on  their  value,  p^  79B. 
All  interest-bluing  indebtedness  of  jwivate  cor- 
porations is  made  a  separate  class  for  the  pur- 
pose of  taiuition;  and  such  classification  is  Jus- 
tified by  the  peculiar  nature  of  corporate 
securities.  Id.  The  word  "  of"  in  a  statute, 
beine  intended  for  "  off,"  will  not  be  permitted 
to  affect  the  plain  meaning  of  the  Le^lature. 
Id.  The  provision  of  the  Act  that  "  No  per- 
son shall  be  required  to  include  in  his  state- 
ment, as  a  part  of  the  personal  proper^*, 
moneys  or  credits,  any  share  or  portion  of  the 
capital  or  property  of  any  company  which  is 
required  to  list  or  return  its  capital  and  prop- 
erty for  taxation  in  this  State,"  does  not  apply 
to  shares  of  a  foreign  corporation,  although  the 
capital  is  taxed  elsewhere;  nor  does  it  apply  to 
shares  of  a  company  formed  by  the  oonaolida^ 
tion  of  companies  of  other  States,  notwithstand- 
ing nich  company  pays  taxes  elsewhere  on  the 
portion  of  its  property  which  is  situated  here, 
p.  556. 

Corporate  bonds.  The  bonds  of  a  corpora- 
tion are  not  taxable  in  a  State  where  the  owner 
does  not  reside;  nor  can  a  citizen  be  taxed 
thereon  in  a  county  where  he  does  not  reside; 
although  it  is  the  eitus  of  the  corporation,  p. 
858. 

Corporation  a»  eoUeetor  qf  taxoniia  jeeun- 
tie$.  A  corporation  mav  be  comi)elled  by  stat- 
ute to  act  as  collector  of  a  tax  on  its  securities, 
by  deducting  it  from  the  interest  due  thereon 
and  retumhig  it  into  the  state  treasury,  instead 
of  paying  it  to  the  holders  of  the  securities,  p. 
798.  But  the  corporation  may  contest  the  con- 
stitutionality of  such  a  Uw.  Id.  An  Act  re- 
quiring a  corporation  to  so  act  as  collector  of  a 
tax  against  the  holders  of  its  bonds  having  ne- 
gotiable coupons  was  held  invalid.  It  cannot 
be  required  to  determine  as  to  each  coupon, 
whether  it  may  lawfuUy  reserve  the  tax  from 
the  interest  or  not  p.  858.  The  commission- 
ers of  taxes  having  deducted  unearned  premi- 
ums from  the  net  surplus  of  an  insurance  com- 
pany because  it  is  less  than  10  per  cent  of  the 
capital,  the  regularity  of  the  assessment  must 
be  determined  by  the  valuation  so  fixed  by 
them.    p.  772. 

Payment.  Parol  evidence  is  admissible  to 
show  that  taxes  were  in  fact  paid  by  a  person 
other  than  the  one  named  as  payer  in  the  tax 
receipts,  p.  512.  A  voluntary  payment  with- 
out duress  of  person  or  ^ooos,  of  an  assess- 
ment for  grading  and  pavmg  under  a  void  or- 
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dioance,  is  a  miKt^ike  of  law,  and  cauuot  be 
recovered  back.    p.  626. 

Payment  by  tenant  in  eammon.  One  who 
redeems  property,  in  which  he  afterwards  be- 
comes a  tenant  in  common,  from  a  tax  sale,  is 
entitled  to  have  the  lien  kept  alive  as  against 
his  cotenant.  p.  172.  (Statutes  relating  to  the 
preservation  of  a  lien  in  favor  of  one  tenant  in 
common  who  pays  taxes  apply  simply  to  a  pay- 
ment in  the  Qisi  instance,  not  to  a  redemption 
of  the  premises  after  a  anle.  .  Id,  A  suit  for 
partition,  brought  hj  a  tenant  in  common,  will 
oe  defeated  by  a  valid  adverse  tax  claim  to  the 
premises,  made  by  his  cotenant.    Id. 

Municipal  tax  on  railroads,  A  municipal 
ordinance  levying  a  tax  upon  everjr  railroad 
running  through  tne  corporate  limits  is  not  void 
as  a  tax  on  interstate  commerce,  nor  as  a  viola- 
tion of  the  principle  of  uniformity  in  taxation. 
p.  284. 

License  to  praetiee  medicine.  The  words  in 
the  statute,  "suitable  graduate  in  medicine,"  in- 
clude one  lendly  licensed  to  practice  under  the 
laws  of  the  State,  although  never  graduated  as 
a  doctor  of  medicine,    p.  710. 

Club  Uablefor  liquor  tieenee.  A  club  prop- 
erly organized  in  good  faith  under  Public  Acts 
cannot  purchase  liquors  by  the  quantity  aiud 
distribute  them  among  its  members  receiving 
pay  thereror  by  the  glass,  the  proceeds  to  to 
used  in  purchasing  other  liquors,  witfiout  be- 
ing liable  to  pay  a  retail  tax  for  selling  such 
liquors  and  exhibit  the  tax  receipt,  p.  494. 
Tlic  servants,  agents  and  employ^  of  the  dub 
are  liable  equally  with  the  principal.    Id, 

Tax  title.  Title  acquired  by  taking  actual 
possession  of  vacant  land  after  having  paid 
taxes  thereon  for  seven  years  under  color  of 
title  in  good  faith  Is  such  a  fixed  title  as  will 
enable  one  to  defend  his  possession,  or  to  re- 
cover possession  from  a  subsequent  taker,  p. 
512.  A  tax  deed  under  an  Act  which  provia- 
es  that  such  deed  shall  be  conclusive  evidence 
of  the  r^ularity  of  the  assessment,  except  for 
fraud,  is  a  contract  with  the  State;  and  a  sub^ 
sequent  Act  making  such  deed  only  prima 
fade  evidence  of  su(£  regularity  is  void;  It  im- 
pairs the  obligation  of  the  contract  p.  778. 
But  parties  may  stipulate  to  waive  tibe  conclu- 
sive character  of  the  oeed.  So  an  admission 
that  if,  in  the  Judgment  of  the  court,  the  per- 
son to  whom  the  property  was  assessed  was  not 
the  true  owner,  will  make  ^e  tax  deed  void. 
Id, 

Municipal  corporations;  contracts  of.  Under 
the  New  York  City  Charter  conferring  upon 
the  common  council  the  power  and  duty  of  de- 
ciding whether  the  provisions  as  to  letting  a 
contract  by  public  advertisement  shall  be  dis- 
pensed with,  an  ordinance  delegating  to  the 
commissioner  of  public  works  power  to  decide 
whether  work  for  the  city  sliaU  be  done  by 
eou tract  or  otherwise  is  void  as  being  an  un- 
hiwful  dele^tion  of  authority,  p.  626.  The 
certificate  of  the  proper  officer  that  certain 
work  is  necessary  to  complete  a  particular  Job 
for  the  city,  or  that  any  supply  is  needful  for 
any  purpose,  is  conclusive  as  between  the  con- 
tractor and  the  city,  where  there  is  no  fraud, 
and  the  facts  indicate  that  the  necessity  certified 
is  a  possible  incident  of  such  work  or  supplv. 
p.  751.  The  conclusion  of  the  officer  specially 
oharged  with  the  determination  of  the  question 
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of  the  necessity  of  certain  woi  a  or  supplies  for 
the  City  of  New  York,  where  the  facts  called 
for  the  exercise  of  his  Judgment,  will  not  be 
reviewed  by  the  court  of  appeals.  Id.  A  con- 
tract with  the  City  of  New  York,  for  a  con- 
sideration, to  substitute  cherry  for  pine  in  fin- 
ishing the  interior  of  a  public  building  ih  proc- 
ess of  construction,  need  not  be  founded  upon 
a  sealed  bid  or  proposal  under  the  Consolida- 
tion Act,  requiring  contracts  for  extra  work 
to  be  so  founded.    Jd, 

Control  and  care  of  streets.  The  power  given 
to  a  municipal  corporation  by  its  charter  to 
control  and  regulate  streets  does  not  give  power 
to  prohibit  the  circulation  or  giving  away  of 
any  drcuUirs,  handbills  or  advertising  cards  in 
or  upon  any  of  the  public  streets  and  alleys  of 
the  city.  p.  721.  Where  the  alleys  of  a  city 
have  been  dedicated  to  the  public,  no  further 
action  is  required  by  the  city  to  open  them  for 
public  use.  p.  66.  They  retain  the  character 
of  alleys,  although  the  lots  on  both  sides  there- 
of are  owned  by  one  person,  and  so  intersected 
by  a  railroad  as  to  make  them  practically  im- 
passable. Id.  Where  a  dangerous  piece  of 
machinery  is  placed  in  an  alley  by  the  owner 
of  abuttinff  lots,  and  is  allowed  to  remain  for 
years,  both  the  individual  and  cor^ration  are 
^ilty  of  nejB^ligence,  and  both  are  liable  for  in- 
juries sustained  thereby.  Id.  Municipal  cor- 
porations, in  Michigan,  are  held  not  liable  for 
damages  occasioned  by  grading  or  otherwise 
improving  streets;  they  have  no  power  to  erect 
a  bridge  m  a  street  over  a  railroad,  and  dam- 
ages  which  would  be  caused  by  such  a  bridge 
must  be  provided  for  under  the  power  of  eim- 
nent  domain,  p.  54.  The  city  is  therefore 
liable  for  damages  to  abutting  private  property, 
occasioned  by  such  bridge  and  its  approaches. 
Id.  A  railroad  company  may,  under  the  stat- 
ute and  the  authority  of  a  city  ordinance,  con- 
struct its  railroad  in  a  public  street  without  be- 
ing liable  to  abutting  lot  owners  or  others  for 
damages;  but  cannot  wrongfully  and  unneces- 
sarily block  up  or  obstruct  a  street  p.  59. 
Where  a  corporation  lays  out  and  plats  its  land 
as  an  addition  to  tiie  city,  a  reservation,  to  it- 
self, of  the  use  of  the  streets  for  the  purpose  of 
a  railroad,  does  not  relieve  the  company  from 
constructing,  operating  and  maintaininglta  line 
of  railroad  In  a  legal  and  proper  manner.  Id. 
A  dty  is  liable  for  damages  to  private  property 
occasioned  by  grading  a  street  without  the  au- 
thority of  an  ordinance,  passed  as  required  by 
the  Code.    p.  606. 

Street  Bauroads,  The  franchise  of  a  street 
railroad  company,  for  the  transportation  of 
freight  and  passengers,  survives  the  dissolution 
of  we  corporation,  p.  25S.  The  company, 
although  created  for  a  limited  period,  may 
take  trom  a  dty  in  which  the  titie  to  streets  is 
vested  an  interest  in  perpetuity  which  is  irrev- 
ocable. Id,  The  resolution  granting  the 
franchise  expressly  providing  for  traffic  con- 
tracts by  another  company  to  obtain  a  right  to 
run  cars  over  its  tracks  without  limitation  as  to 
time  gave  an  estate  in  perpetuity  under  the 
authority  of  the  Constitution  and  laws  of  the 
State,  id,  A  law  attempting  to  take  away 
from  a  di&solved  street  railroadcompany,  such 
franchise,  and  to  direct  its  sale  and  transfer  and 
the  payment  of  the  purchase  price  to  the  dty, 
is  unconstitutional.     Id,    An  express  reserva' 
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tion  of  power  to  i;epeal  a  cbarter  ghres  no  such 
author!^.  Id,  Tne  provisions  of  New  York 
Laws  1^,  K  48,  that  the  repealing  of  a  charter 
shall  not  impair  any  remedy  existing  against 
the  corporation,  its  directors  or  officers  upon  a 
liability  previcusly  incurred,  is  a  contract  pro- 
tected by  the  provisions  of  the  Federal  Consti- 
tution. Id,  Whether  the  Attorney  Qeneral 
can,  to  avoid  multiplicity  of  suits,  maintain 
another  action  in  the  name  of  the  People  to 
obtain  aiudement  declaratory  of  the  rights 
and  the  liamlitics  of  the  several  parties  af- 
fected bv  dissolution — quosre.  Id.  The  law 
prohibiting  leases  of  parallel  roads  does  not 

Erobibit  traffic  contracts  for  a  portion  of  their 
mgth,  where  possession  of  control  is  not  sur- 
rendered. Id  A  contract  between  street  rail- 
road companies  to  make  no  change  in  rates  of 
fare  will  terminate  by  force  of  its  own  limita- 
tion when  a  statute  is  passed  reducioc;  such 
rates,  p.  884.  A  statute  making  it  unlawful 
for  tbe  street  railroad  companies  in  a  certain 
city  to  change  the  rates  of  fare  does  not  impair 
the  obllgalioo  of  a  contract  between  companies 
operating  street  railroads  by  which  each  has 
asreed  to  change  the  rates  without  the  consent 
of  the  other.  Id.  Under  the  constitutional 
Amendment  prohibiting  the  passage  of  a  pri- 
vate or  local  bill  giving  to  aqjr  corporation  anv 
exclusive  privilege  or  franchise,  an  Act  which 
gives  to  a  corporation  the  right  to  a  complete 
occupation  of  a  street  for  underground  mil- 
way  purposes,  is  unconstitutional,  p.  789. 
When  the  provision  of  the  Rapid  Transit  Act 
has  been  complied  with,  and  the  determination 
of  the  commissioners  to  construct  the  road  has 
been  confirmed  by  the  supreme  court,  after  the 

giving  public  notice  and  opportunity  to  be 
card,  such  decision  of  the  supreme  court,  be- 
ing the  decision  of  a  competent  tribunal,  will 
estop  such  owners  from  thereafter  attacking 
the  validity  of  such  iucoiporation  coUateraUy. 
p.  269. 

2.  Commbucial  Relatiohb. 

PoHfienhip,  Though  a  partnership  is  not  a 
person,  it  is  a  legal  entity,  and  for  some  pur- 
poses a  quasi  person,  with  i>ower8  and  f uno- 
uons  exerdaable  b^  the  partners  severally  or 
Jointly,  p.  828.  In  a  limited  partnership,  tbe 
majority  of  the  partners  have  no  authority  to 
change  the  location  of  the  works,  against  the 
will  of  the  minority,  p.  48.  '  Kotice  of  disso- 
lution, as  in  the  case  of  a  general  partnership. 
Is  not  necessarv  where  a  person  attempting  to 
become  a  specuil  partner  bas  by  virtue  of  the 
Pennsylvania  Act  (Pub.  Laws,  148),  become 
liable  as  a  general  partner  by  reason  of  non- 
compliance with  the  provisions  of  that  statute, 
pi  796. 

Corporaiion:  9uit  against,  A  cornoration 
cannot  be  sued  as  such,  on  the  grouna  that  it 
is  not  a  corporation,  because  suine  the  corpo- 
ration as  such  is  an  admission  of  its  existence. 
Defendants  sued  Jointly  with  it  cannot  be 
charged  in  such  an  action  with  having,  Jointly 
with  such  corporation,  usurped  the  rights  of  a 
corporation,  etc.  p.  92.  In  such  a  case,  the 
facts  showing  that  its  existence  has  terminated 
must  be  set  forth.  Id,  An  answer  which  spe- 
cificaUy  denies  an  unlawful  claim  or  unlawful 
exercise  of  such  franchise,  etc.,  is  sufficient, 
without  affirmatively  Justifying  their  right  to 
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its  exercise.  Id,  Tbe  affirmative  allegation  of 
the  existence  of  a  corporation  is  mere  surplus- 
age. Id,  The  persons  unlawfully  claiming  to 
be  a  corporation,  and  not  tbe  corporation,  an 
the  parues  to  be  proceeded  against.  Id.  A 
count  based  on  tbe  nonexistence  of  a  corpora- 
tion will  not  sustain  a  Judgment  which  merely 
decrees  a  recoveir  of  its  franchises,  andenjoimi 
defendant  from  their  exercise.    Id. 

Candituma  imposed  upon  foreign  insttranee 
companies,  A  person  or  corporation  is  liable 
under  the  statutes  of  Illinois  for  aiding  a  fondgn 
insurance  company  in  tbe  transaction  of  insur- 
ance business  in  any  manner;  although  not  the 
agent  of  such  company  in  the  ordinary  sense  of 
the  term,  and  although  acting  under  a  contract 
with  the  insured  expressly  stating  Uiat  such 
person  or  corporation  is  his  agent  only.  p.  840. 
It  is  a  question  of  fact  for  the  Jury,  whether  a 
corporation  acting  imder  a  contract  which  de- 
clares it  to  be  the  agent  of  the  insured  only  in 
obtaining  insurance  from  a  foreign  corporation, 
in  any  manner  aids  tbe  foreign  company  in 
transacting  its  insurance  business  within  the 
prohibition  of  the  Act  of  18d9.    Id. 

Action  against  foreign  corporation.  In  an 
action  against  a  foreign  corpomiion  it  is  not 
necessary  under  the  l^as  Act  uf  March  81, 
1886,  to  allege  that  it  had  an  agent  or  represent- 
ative in  the  county,  and  that  its  principal  of- 
fice waff  also  in  the  county;  but  it  is  enough  to 
allege  eitber  that  it  had  an  agent  or  repi-esenta> 
tive  in  tbe  county,  or  that  its  principal  office 
was  tliere.    p.  405. 

Banking,  The  genuineness  of  the  last  in- 
dorsement on  a  check  does  not  relieve  the  bank 
from  scrutinizing  preceding  indorsements,  p. 
96.  The  liability  of  a  bank  to  its  depositor  is 
not  avoided  by  payment  of  money  upon  his 
check  to  a  person  who  forges  the  name  of  tbe 
payee.  Id,  The  depositor  is  not  precluded 
from  holding  the  bank  liable  for  cashing  his 
check  on  a  forged  indorsement,  by  the  fact  that 
a  note  and  deed  forged  in  the  same  manner  bad 
been  palmed  off  on  the  depositor  himself.  Id. 
Tbe  entiy  in  his  bank  book,  of  the  payment  of 
a  check,  puts  him  under  no  obligation  to  see 
whether  the  chedL  was  paid  upon  a  forged  in- 
dorsement or  not  Id.  Where  the  money  was 
held  by  the  bank  as  a  mere  deposit  he  fa  not 
entitled  to  interest  on  recovery  of  the  money 
paid  out  on  a  forged  indorsement.  Id,  A 
iMnk  holding  a  check  for  collection  has  no 
right,  unless  specially  authorized  to  do  8o«  to 
accept  anvtbing  in  lieu  of  money,  p.  491.  If 
it  surrenaers  a  check  to  a  bank  on  which  It  is 
drawn,  and  accepts  a  cashier's  check  or  other 
obligation  in  lieu  thereof,  its  liabilitv  to  its  de- 
positor is  fixed  as  much  as  if  it  had  received 
the  cash.  Id,  Where  it  has  become  liable  to 
pay  a  check  sent  to  it  for  collection,  it  cannot 
claim  the  benefit  of  any  payment  made  in  the 
mean  time  to  the  payee  of  the  check  by  the 
drawer.  Id,  A  coeck  properly  indorsed  as 
for  coUeetion  and  sent  by  a  national  to  a  third 
bank  to  be  collected,  which  is  not  accomplished 
until  after  such  insolvency,  is  the  properly  of 
tbe  principal  bank  and  may  be  recovered  by  it 
in  a  suit  against  such  third  bank.  p.  TOO. 
Wliere  money  collected  by  a  bank  for  anotber 
bank,  under  instructions  for  immediate  rclurn, 
is  allowed  to  remain  for  several  months  with  tbe 
collecting  bank,  which  becomes  insolvent  with- 
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out  baviiiff  4nade  return,  tbe  Innkii  for  which 
the  oolleciioii  was  made  will  not  be  considered 
a  cettui  que  tnui,  but  will  be  treated  as  an  or- 
dinary creditor,    p.  480. 

Warehouiemen,  Warehousemen  in  Alabama 
who  deliver  up  cotton  stored  with  them,  to  a 
third  person  producing  their  receipt  therefor, 
may  be  held  liable  to  the  mortgage^  of  such 
cotton  whose  mortgage  is  properly  recorded  in 
another  county,  aluiough  they  have  no  actual 
notice  of  the  mortgage,    p.  475. 

Bailroad  eorporiUwni.  The  dominion  of  a 
railroad  corporation  over  its  trains,  tracks  and 
right  of  way  is  no  less  complete  or  exclu- 
sive than  that  which  every  owner  has  over  his 
own  property.  The  corporation  may  exclude 
whom  it  pleases  when  they  come  to  transact 
their  own  private  business  with  passengers,  and 
admit  whom  it  pleases  when  they  come  to 
transact  such  business.  This  applies  to  selling 
lunches  to  or  soliciting  orders  from  passenijers 
for  the  sale  of  lunches,  p.  848.  A  mere  im- 
plied license,  no  matter  how  long  enjoyed,  to 
transact  such  business,  is  revocable  at  any  time; 
and  such  revocation  results  from  notice  not  to 
prosecute  the  business  in  the  fut  ure.  Id.  One 
who  perrists  in  continuing  the  use  of  such  li- 
cense, after  notice  may  be  prevented  by  force 
sulBcient  to  effectuate  his  expulsion  from  the 
premises.  Id,  Such  licensee  Is  not  a  servant  or 
agent  of  the  company.    Id, 

Property  of  railroad  corporation.  Property 
of  railroad  corporations  is  to  all  intents  and 
purposes  private  property,  although  applied  to 
a  use  in  which  the  public  have  an  interest,  p. 
680.  Where  a  railroad  company  took  titie  to 
a  portion  of  mortgaged  premises  from  one  who 
acquired  title  by  adverse  possession,  subse- 
quently to  tbe  execution  of  the  mortage,  and 
the  validity  of  such  title  was  not  litigated  in 
the  foreclO'^ure  suit,  tbe  company  was  estopped 
by  the  decree  from  setting  up  its  title  so  ac- 
quired, in  a  proceeding  thereafter  instituted 
by  it  to  condemn  the  mortgaged  land  to  rail- 
road uses.    p.  628. 

OoneoUdated  railroad  corporation.  While  the 
Constitution  of  this  State  provides  that  no  for- 
eign railroad  corporations  doing  business  in  this 
State  i^all  be  entitled  to  exercise  the  right  of 
eminent  domain,  or  acquire  the  right  of  way  or 
real  estate  for  its  uses,  until  it  becomes  a  faiodv 
corporate  of  this  State,  It  does  not  prohibit 
exisUng  companies  from  becoming  a  body  cor- 
porate by  consolidation,  if  done  pursuant  to 
the  laws  of  this  State,  p.  564.  Where  two 
corporations  consolidated  their  stock  and  fran- 
chises into  one  cdrporatlon  or  Joint  stock  com- 
pany, to  be  known  as  the  "Chicago,  BurliDgton 
&  Quincy  Railroad  Company,"  under  the  pro- 
visions of  law  by  virtue  of  such  consolidation^ 
it  thereby  became  a  body  corporate  of  this  State, 
and  was  therefore  not  a  foreign  corporation. 
Id, 

StockhoUlere  may  enjoin  transfer  ef  etoek,  A 
stockholder  may, without  consulting  the  direct- 
ors, bring  an  action  to  enjoin  them  from  un- 
lawfully transferring  the  stock  to  a  consolidated 
corporation,  p.  59£  An  answer  alleging  that 
the  consolidation  bad  been  made  and  ratified  by 
the  stockholders  will  not  be  construed  as  mean- 
ing that  tbe  stockholders  applying  for  the  in- 
junction assented  titereto,  where  the  Act  under 
which  the  consolidation  was  attempted,  allowed 
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a  consolidation  by  a  majority  vote.  J3L  The 
Legislature  cannot  authorise  the  oonsolldatlon 
of  a  corporation  under  the  general  power  re- 
served to  alter  or  annul  the  charter,  when  the 
rights  of  stockholders  wOl  thereby  be  affected, 
unless  the  consolidation  is  made  by  the  unani- 
mous consent  of  the  stockholders.    Id, 

Carrier  of  paseengen,  A  regulation  of  a  rail- 
road company,  by  which,  although  a  passenger 
may  himself  get  off  at  a  regular  station  he  will 
not  be  sold  a  ticket  to  that  place  or  his  baggage 
checked  to  or  delivered  at  that  station,  but  will 
be  compelled  to  pay  for  a  ticket  to  another  sta- 
tion a  mile  distant,  and  go  there  for  his  bag- 
gage, is  unreasonable,  arbitrary  and  invalid, 
p.  4B0.  The  reasonableness  of  such  a  regulation 
is  within  the  province  of  the  court  as  a  matter 
of  law.  Id,  Exemplarv  damages  may  be 
awarded  for  refusal  to  sell  a  passenger  a  ticket 
or  to  check  bis  baggage  to  a  r^ular  station  in 
pursuance  of  such  a  regulation.    Id. 

Carrier  by  toate^,    A  passenger  is  entitled  to 

Erotection  as  such  as  well  while  leaving  the  ve- 
icle  and  returning  as  at  any  other  time,  p,  83. 
A  passenger  on  a  steamboat,  who  has  purchased 
a  ticket  not  entitling  him  to  meals,  can  properly 
go  on  shore  for  them  at  an  intermediate  stop- 
ping place,  and  has  a  passenger's  right  to  pro- 
tection during  his  egress,  for  that  purpose.  Id. 
A  carrier  of  passengers  is  bound  to  exercise  the 
utmost  care  and  diligence  in  providing  against 
those  injuries  which  human  caro  and  Toresight 
can  ^ard  against.  This  is  the  rule  at  all  times 
and  m  all  places  while  the  relation  of  passenger 
and  currier  exists.  Jd  "Utmost  caro  and 
diligence"  mean  the  utmost  consistent  with  the 
carrier's  undertaking,  and  with  a  due  regard 
for  all  other  matters  considered  in  conducting 
the  business.  Id,  When  a  proper  place  or 
exit  is  provided,  a  warning  not  to  leave  at  an- 
other part  of  the  boat  is  a  reasonable  regulation; 
and  disobedience  thereof  will  prevent  the  pas- 
senger's recovervtem  the  carrier  for  an  injury 
growing  out  of  it  Id,  Effects  of  passengers, 
not  in  daily  use  or  atteched  to  the  person,  are 
not  only  to  be  contributed  for,  but  are  liable  to 
contribute,  in  general  average,    p.  287. 

Carrier  ofo^de.  Liability  cannot  be  avoided 
by  the  road  last  named  on  the  through  bill  of 
lading  bv  the  simple  fact  that  it  pushed  the 
cars  to  the  track  of  another  railroad  and  pro- 
cured that  road  to  haul  them  with  ito  engine  a 
short  distance  and  deliver  them  to  the  imllB  to 
which  the  goods  were  shipped,  p.  102.  A 
complaint  aflegin^  that  defendant,  a  connecting 
railroad  of  a  continuous  line,  received  machin- 
ery which  it  negligently  transported,  states  only 
a  common-law  action  and  cioes  not  raise  the 
question  of  liabili^  of  the  last  of  several  rail- 
roads under  the  Georgia  Code,  making  such 
railroad  liable  for  damage  to  goods  received  in 
good  order  from  the  shipper.  Id,  The  car- 
rier may  be  liable  for  damage  caused  by  the 
weather  or  rust,  if  occasioned  by  its  negligence 
or  by  unreasonable  delay,  although  the  goods 
were  shipped  at  the  ownei^s  risk.  Id,  Though 
a  shipper  agrees  to  transportation  upon  open 
cars,  the  carrier  may  still  be  liable  for  such 
damage  during  detention  on  tbe  road,  if  the 
carrier  failed  to  cover  the  cars  during  such  de- 
tention. Id,  A  •contract  in  a  bill  of  lading  for 
a  shipment  from  Boston  to  Atlanta,  although 
not  a  good  contract  if  made  in  Qeorgia,  can  be 
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enforced  in  that  State  if  a  good  contract  in 
Blassachusetts  and  not  intended  to  take  effect 
wholly  in  Georgia,  but  to  be  partly  performed 
in  different  States,  including  Massachusetts. 
Id, 

Carrier  of  stock,  A  common  carrier  has  no 
right  to  demand  of  a  shipper  a  waiver  of  his 
rights,  as  a  condition  precedent  to  receiving 
freight  (p.  75);  and  a  custom  cannot  repeal  or 
suspend  a  law.  Hence,  evidence  of  a  custom 
requiring  the  owner  of  stock  to  bold  railroads 
harmless  against  ordinary  delays  in  taking  up 
freight  is  inadmissible.  Id,  So  a  custom  of 
railroads  not  to  receive  for  transportation  an^ 
live  stockjUnless  under  certain  conditions  modi- 
fying their  common-law  liability,  would  be  con- 
trary to  law  and  public  policy.  Id.  A  carrier 
has  the  dut^  to  feed  and  water  stock  during 
transportation,  and  cannot  transfer  it  to  the 
shipper  by  a  custom  requiring  him  to  go  along 
on  the  same  train  M'iih  the  stock.  Id,  A 
custom  cannot  require  a  shipper  expressly  to 
airree  that  he  would  give  notice  before  remov- 
ing the  stock,  as  a  condition  precedent  to  right 
of  recovery  for  loss.  Id,  A  custom  in  deliv- 
ering stock  at  destination  cannot  be  stated  bv 
a  witness  unless  it  is  shown  that  the  custom  is 
uniform,  reasonable  and  notorious.  Id,  Nor 
can  a  shipper,  by  custom,  be  reqiiired  to  agree 
that  his  measure  of  damages  shall  not  be  more 
than  the  cash  value  of  the  stock  shipped,  at  the 
place  of  shipment.  Id,  Where  the  contract 
is  in  writing,  testimony  cannot  be  elicited  from 
the  shi  pper  on  cross  examination  as  to  its  nature. 
Id.  But  he  may  give  his  opinion  as  to  what 
the  val'ie  of  the  stock  would  have  been  at  its 
•destination  if  not  injured  in  transportation.  Id, 
The  measure  of  damages,  where  marcs  are  with 
foal  when  shipped,  and  lose  their  foal  on  the 
-  way,  if  the  loss  is  total,  is  the  price,  less  freight 
charges,  they  would  have  brought  if  delivered 
in  reasonable  time  having  had  due  and  neces- 
sary care  while  in  the  Cfurier's  possession;  and 
if  the  loss  is  partial,  it  is  the  difference  between 
such  price,  less  freight,  and  the  actual  value  of 
1  he  animals  as  delivered.  Id,  A  carrier  is  not 
fruilty  of  conversion  where  he  in  good  faith 
takes  goods  from  the  possession  of  the  owner, 
by  the  direction  of  another  having  the  apparent 
control  of  the  goods,  and  delivers  tbem  to  such 
other  persf^n  in  another  place,    p.  80. 

Telegraph  company ,  A  telegraph  company 
which  has,  by  mistake,  changed  the  first  name 
of  the  pcrH)n  to  whom  the  message  Ib  sent,  is 
npt  liable  for  damages  conseouent  on  the  fail- 
ure of  a  connecting  line  to  deliver  the  message 
promptly,  when,  by  the  exercise  of  due  dili- 
gence it  would  have  been  delivered  to  the  prop- 
er person,  p.  601.  A  printed  condition  on  a 
telegraph  blank,  "This  company  is  hereby 
made  the  agent  of  the  sender,  without  liability 
to  forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its 
•destination"— is  reasonable.  Id.  Delay  in  de- 
livering a  telegram  stating  the  death  of  a  rel- 
ative will  not  subject  the  company  to  damages 
based  on  injury  to  fraternal  feelings  from  ina- 
bility to  attend  the  f  uneraL    p.  766. 

Telephone  company,  A  telephone  company 
liaving  special  franchises  and  privileges  is  sub- 
ject to  public  regulations;  and  the  State  has 
power  to  fix  and  prescribe  a  maximum  rate  to 
be  charged  by  it  for  telephone  service,  p.  278. 
^L.  R.  A« 


Power  to  fix  rates  is  not  conferred  oipon  a  diy 
bv  provisions  in  its  charter,  giving  power  to 
'license,  tax  and  regulate"  bustness;  nor  is  such 
power  included  in  ue  general  municipal  police 
power,    p.  278. 

Liability  of  offleerM  for  debts  cf  eorporaUon^ 
The  liability  imposed  on  the  officers  of  a  cor- 
poration for  debts  of  the  corporation  incuirel 
while  they  were  officers,  if  anv  certificate,  report 
or  notice  by  them  shall  be  false  in  any  material 
representation,  is  in  the  nature  of  a  penalty, 
and  cannot  be  enforced  by  the  courts  of  another 
State,  p.  779.  A  judgment  rendered  in  one 
State  against  directors,  under  an  individual 
liability  statute  for  debts  of  their  corporation, 
the  original  claim  being  a  penalty  for  a  false 
certificate,  cannot  beeniorcedin  another  State. 
The  original  claim  is  not  changed  by  reduction 
to  judgment    Id, 

LiaMUty  of  stockholder  for  corporate  <feM. 
When  a  corporation,  lessee  of  property,  per- 
mits waste  thereon,  for  which  the  lessor  recov- 
ers damages,  the  jud^ent  obtained  on  the 
claim  is  an  "  indebteaness"  for  which  anj 
stockholder  is  liable  to  the  amount  unpaid  on 
his  stock,    p.  270. 

Pledge  of  corporate  stock.  Railroad  bond- 
holders, to  whom  stock  has  been  mortgaged  as 
collateral  security,  cannot  in  eauity  di^rge  the 
lessor  of  the  mortgaged  road  with  the  earnings 
derived  under  the  lease,  when  such  lease  is  not 
aUegod  to  be  void  or  voidable  as  between  the 
parties  to  it  p.  467.  That  the  mortgage  for 
such  stock  was  given  by  the  State  does  not 
bind  the  State  to  use  its  oontroUing  interest  in 
the  road  exclusivelv  in  the  interest  of  its  mort- 
gagees of  the  stock,  nor  to  impress  the  earn- 
ings received  by  the  lessor  of  the  road  with  a 
trust  for  the  benefit  of  such  mortgagees.    Id. 

Purchaser  qf  corporate  stock,  A  bona  JIde 
purchaser  of  stock  standing  on  the  company's 
i)ooks  in  the  name  of  a  former  owner,  and  in- 
dorsed by  him  in  blank,  Ib  not  negotiable,  p. 
886.  It  is  not  permissible  to  prove  a  custom 
or  usage  to  the  contrary;  as  no  usage  is  ffood 
which  confiicts  with  an  established  principle  of 
law.  Id,  A  guaranty  of  a  certain  per  cent  in 
dividends  so  lone  as  the  purchaser  should  retain 
the  stock  sold  hm,  given  by  a  firm,  is  not  lim- 
ited to  the  duration  of  the  partnership  or  the 
lives  of  the  copartners,  p.  188.  A  guaranty 
of  the  amount  of  dividends  that  sfaill  be  re- 
ceived from  the  stock,  made  as  inducement  to 
the  purchase  of  the  stock,  is  an  original,  and 
not  a  collateral,  undertaking.  Id.  A  pur^ 
chaser  at  execution  sale,  of  stock  in  a  corpora- 
tion, previously  transferred  in  sood  faith  on 
the  books  of  the  corporation  as  collateral  secur- 
ity, acquires  no  title  by  such  purchase,  so  as  to 
make  him  chargeable  with  liability,  as  stock- 
holder, to  the  creditors  of  the  corporation,  p. 
476.  The  transfer  of  stock  on  the  books  of  a 
corporation,  by  persons  holding  it  as  collateral 
security  to  such  purchaser,  does  not  make  him 
liable  as  a  stockholder,  where  such  tiaiufer  is 
made  without  his  reouest  or  knowledge.  Id, 

Chicago  /foard  of  Trade,  The  doctrine  that 
when  private  property  is  devoted  to  a  public 
use  it  ceases  to  be  juris  privati,  subject  only  to 
public  regulation,  applies  to  the  furnishing  of 
market  reports  to  the  public  by  the  Chicago 
Board  of  Trade,  p.  411.  The  Chicago  Board 
of  Trade  cannot  discriminate  between  persons 
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and  say  fhat  anyone  shall  not  receive  the  rnar- 
ket  reports,  when  he  is  willing  to  conform 
equally  with  others  to  reasonabfe  rules  on  the 
subject  and  pay  for  the  information.  Id,  The 
Chicago  Board  of  Trade,  and  the  tele^ph  com- 
panies acting  in  connection  with  it,  have  no 
right  to.refuse  to  furnish  another  "exchan^" 
corporation  organized  for  buying  and  sellrag 
grnin  with  the  regular  telegraphic  "ticker"  mar- 
ket quotations — ^where  such  exchange  was  will- 
ing to  conform  to  the  regulations  of  the  board  of 
trade  and  to  pay  for  the  same,  it  not  being  en- 
0iged  in  a  gambling  or  "bucket  shop"  business. 

Otnupiracy  to  monopolize  trade;  wgar  trust. 
The  formation  of  the  "Suenr  Refineries  Com- 
pany "*-an  unincorporated   association   com- 


posed  of  a  board  of  trustees  created  under  a  .    Consideration,    The  surrender  of  a  prior 


deed  of  trust  executed  in  the  names  of  certain 
sugar  refining  corporations  and  partnerships, 
ownini?  nearly  all  the  sugar  refineries  in  the 
country — ^is  to  be  considered  as  the  corporate 
act  of  the  corporations  concerned  and  not  sim- 
ply the  individual  act  of  the  stockholders,  p. 
88.  Buch  trust,  being  in  effect  the  uniting  of 
corporations  concerned  into  a  practical  oonsol 
idation  or  partnership,  not  authorized  b^  their 
charters  nor  effected  under  the  statutes  in  ref- 
erence to  consolidation  of  corporations,  is  vltra 
tires  and  warrants  the  forfeiture  of  ooiporate 
existence,  and  its  dissolution  at  the  suit  of  the 
people.  Id.  Buch  combination  being  the  cen- 
tralization of  corporate  franchises  in  a  single 
irresponsible  power,  furnished  with  every  dele- 
gated facility  for  regulating  and  controlling  at 
will,  throughout  the  countrv,  the  production 
and  price  A  a  particular  ana  necessary  article 
of  commerce,  viz.:  refined  suffar — creates  a 
monopoly  in  a  legal  sense,  is  detrimental  to 
the  public,  and  is  consequently  unlawful.  Id. 
Bestraint  of  trade.  Under  the  Constitution 
of  Ckor^a,  a  purchase  by  a  railway  company 
in  Gteorsria  of  the  contract  to  construct  the  line 
of  a  competitive  company,  with  a  view  to  pre- 
vent its  construction,  is  illegal  and  void.  p. 
120. 

8.   COSTRACTUAL  ReLATIONB. 

« 

BiUs^  nates,  ete.  A  telegram  by  a  bank  of- 
fering to  pay  a  draft  means  at  the  bank's  plaoB 
of  business,  and  imposes  no  obligation  to  accept 
"with  exchange"  on  another  place,  p.  709. 
One  who  indorses  a  note  in  blank,  whether  by 
writing  his  name  above  or  below  that  of  the 
payee,  is  liable,  prima  facie,  as  a  maker,  and 
may  be  sued  as  such.  p.  428.  A  note  given 
for  borrowed  money  with  interest,  stipu&iting 
for  every  |10  so  advanced  to  deliver  to  the 
lender  for  storase  and  sale  on  commission  one 
bale  of  cotton,  in  default  of  which  he  should 
pay  as  Uquidated  damages  storage  for  one 
month,  ana  commissions  for  selling,  is  not  usu- 
rious if  the  advance  is  made  by  a  warehouse- 
man or  commission  merchant;  but  if  tbere  is 
no  reasonable  expectation  of  his  being  able  to 
deliver  it,  the  contract  is  usurious,    p.  589. 

Conversion  qf  neffotiable  instrument.  Pay- 
ment of  a  Judgment  for  the  conversion  of  a 
promissory  note,  left  with  converter  by  payees 
and  holders  for  discount,  gives  title  to  the  note 
as  of  the  date  of  the  conversion,  which  was 
merely  the  obligation  of  the  makers,  no  cou 


by  reason  of  the  refusal  to  discount  the  note, 
and  retaining  it.    p.  449. 

Building  contract.  A  written  contract  for 
building  a  house,  stipulating  that  no  charge  for 
extra  work  or  materials  shall  be  made  unless 
ordered  in  writing,  will  not  prevent  recovering 
for  extra  expense  incurred  on  the  expiess  agree- 
ment of  the  other  party  to  pay  for  it,  or  on  his 
request  therefor,  under  circumstances  implying 
consent  irrespective  of  the  written  contract. 
Parties  cannot,  by  contract,  tie  up  Iheir  free- 
dom of  dealing  with  each  other,  p.  625.  When 
a  building  contract  provided  that  the  decision 
of  the  architect  should  be  conclusive  it  was  an 
implication,  indispensable  to  the  effectuation  of 
the  purpose  of  the  parties,  that  such  decision 
should  be  an  honest  one.    p.  544. 


mortgage  with  accrued  interest  is  a  valuable 
consideration  for  a  new  mortgage,  p.  784. 
Whether  a  mortgagee  is  chargeiible  with  notice 
of  a  prior  unrecorded  mortgage  in  possession  of 
the  attorney  who  acted  in  TOth  transactions, 
and  whose  duties  to  both  were  consequently 
confiicting— gtMsre.    Id. 

Continuing  guaranty,  A  guaranty  creating 
a  continuing  pecuniary  obligation,  the  consid- 
eration for  which  is  given  once  for  all,  is  not 
terminated  by  the  death  of  the  guarantor,  un- 
less such  intention  is  plainly  in  the  guaranty 
itself,  p.  188.  Where  a  man  gives  his  note 
Jointly  with  his  sons,  to  raise  money  for  the 
use  of  the  sons'  firm,  and  he  executes  a  mort- 
gage to  secure  the  note,  all  parties  are  bound  as 
prmcipals,  although,  as  between  themselves,  he 
may  be  merely  a  surety,    p.  589. 

insurance  policies.  The  receipt  of  insurance 
policies,  under  a  written  agreement  that  they 
shall  be  returned  if  policies  held  by  the  in- 
sured in  other  companies  should  not  be  surren- 
dered on  terms  satisfactory  to  him,  is  an  accept- 
ance of  the  policies  only  upon  a  condition 
precedent;  and  no  valid  contract  is  thereby  cre- 
ated until  the  condition  is  complied  with. 
§.  150.  A  creditor  who  insures  the  life  of  his 
ebtor,  and  takes  a  policy  for  his  own  benefit, 
is  entitled  to  hold  all  he  can  recover  on  the[>ol* 
icy,  if  there  is-  not  such  a  gross  disproportion 
between  the  debt  and  the  amount  of  the  policy 
as  to  make  the  transaction  a  speculation  or 
wager.  A  life  policy  is  but  a  chose  in  action 
for  the  payment  oi  mon^,  and  may  be  as- 
signed as  such  under  the  Maryland  Act.  p. 
8A.  A  certificate  of  life  insurance  payable  to 
the  devisees  or  heirs  at  law  of  the  insured, 
where  insured  dies  intestate  without  issue,  is 
payable  to  his  widow,  p.  161.  A  fire  policy 
cannot  be  reformed  to  cover  the  interests  of 
children  of  insured,  when  nothing  was  said  at 
the  time  of  the  insurance  as  to  the  nature  of 
the  interest  insured,  p.  64.  Where  an  agent, 
to  effect  insurance  was  fully  apprised  of  the  il- 
literacy of  the  insured,  and  he  knew  the  ex- 
tent of  her  title,  a  policy  will  not  be  void  be- 
cause she  is  not  the  absolute  and  unconditional 
owner.  Id.  An  agent  issuing  an  insurance 
policy,  with  full  power  to  do  so,  wfll  be  regarded 
as  the  principal — ^however  his  knowledge  may 
have  been  acquired.  Id,  A  policy  insuring 
horses,  with  other  personal  property,  as  "all  con- 
tainedin  above  described  bam,"  against  fire  and 

_  _    , lightniDg,    and  excluding  personal  property 

tractof  indorsement  having  been  consummated,  Iwnile  removed  from  the  particular  building, 
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does  not  oover  a  hone  killed  by  lightning 
wbile  in  a  field  at  pasture,    p.  52. 

Lea9e%.  A  provison  in  a  lease  of  a  buUding 
that  if  during  the  term  the  premises  should  be 
rendered  partially  untenantable  by  fire  or  the 
elements,  but  the  business  of  the  lessee  could 
still  be  conducted  therein  ^bile  the  lessor  should 
repair  the  same  as  soon  as  practicable,  and  dur- 
ing the  time  of  repair  the  basement  became  un- 
tenantable,by  reason  of  water  percolating  under 
tbe  basement  walls — JuM^  that  only  some  sud- 
den, unusual  or  unexpected  action  of  the  ele- 
ments, as  floods,  tornadoes  and  the  like,  are 
referred  to  in  tbe  lease,  p.  849.  A  lease  for 
fourteen  years,  with  a  ooyenant  to  renew  for 
another  fourteen  years,  is  a  lease  for  a  longer 
period  than  fifteen  years,  within  the  meaning 
of  the  Maryland  Act  making  leases  for  more 
than  fifteen  years  redeemame  at  the  lessee's 
option,  after  tbe  expiration  of  ten  years,  p. 
71 1.  The  lessee  cannot  waive  his  option  of  re- 
demption by  agreement;  the  act  not  being  for 
his  exclusive  benefit,  but  being  based  upon 
ground  of  public  policy.  Id,  A  lease  made 
CD  tbe  f  5tb  day  of  December,  1887,  for  the  year 
1888.  mn^  be  valid,  although  not  in  writing, 
under  Mississippi  Code.    p.  847. 

Sales,  Where  a  contract  for  the  sale  of  su- 
gar of  a  certain  teyt  and  color,  to  be  shipped 
from  a  foreign  port,  is  performed  by  the  seller 
by  delivering  it  on  board  the  vessel  at  the  port 
of  shipment,  where  he  assumes  no  risks  of  the 
voyage  he  is  not  responsible  for  any  deteriora- 
tion m  the  strength  or  color,  p.  519.  The 
words  in  the  contract,  "The  sugars  to  be  thor- 
oughly sampled  and  tested  on  arrival,"  will 
not  imply  an  assumption  of  risk  as  to  its  con- 
dition or  quality  on  arrival  at  the  port  of  d€»- 
tination.  Id,  Although  delivery  of  goods  to 
a  person  in  compliance  with  his  request  makes 
out  a  prima  facie  case  of  liability  to  pay  for 
them,  yet  if  the  presumption  is  shaken  the 
seller  must  show  an  assumption  of  liability  to 
him  to  pay  money,  p.  697.  W  a  contract  is 
usurious  no  custom  can  legalize  it.  p.  589. 
If  a  lender  of  money  charges  a  greater  price 
for  seUing  and  storing  cotton  than  he  charges 
for  the  same  services  where  no  money  is  loaned 
the  contract  is  usurious.    Id. 

Statute  of  FraudM.  The  provisions  of  the 
Statute  of  Frauds  in  reference  to  a  note  or 
memorandum  in  writine,  of  an  agreement, 
does  not  require  the  whob  agreement  to  appear 
in  a  single  writing,  p.  dl2.  A  memoranaum 
is  sufficient  to  supportan  action  for  the  price  of 
goods  sold,  where  a  verbal  order  containing 
necessary  particulars  was  given  to  a  traveling 
salesman  and  the  buyer,  after  the  goods  were 
shipped,  wrote  to  the  seller  ^' Don't  ship  paint 
ordered  through  your  salesman;  we  have  con- 
cluded not  to  handle  it."  Id.  An  executed 
consideration  avoids  the  Statute  of  Frauds, 
p.  697.  So,  if  one  furnishes  goods  upon  an 
executed  consideration  he  cannot  maintain  an 
action  to  recover  for  their  price  although  the 
original  agreement  was  voia  under  the  Statute 
of  Frauds.    Id, 

Sale  of  ued  toheat;  eoniract,  when  complete. 
Where,  upon  a  bona  fide  sale  of  seed  wheat,  the 
amount  of  wheat  specified  in  tbe  seed  grain  note 
WAS  in  a  bin  containing  a  larger  quantity,  out 
of  which  the  purchaser  was  to  take  away  the 
wheat  purchased  —  weighing  or  measuring  is 
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not  absolutely  essential  to  a  completed  sale 
oept  when  necessary  to  define  tbe  subject  mat- 
ter, p.  409.  Where  the  seed  grain  is  actuali^ 
and  in  good  faith  sold  and  furnished  for  seed- 
ing  purposes,  and  a  portion  of  tbe  amount  re- 
ceived  is  appropriated  by  the  maker  of  Uie 
note,  and  not  sown  on  the  land,  that  fact  will 
not  defeat  the  lien  of  the  seller,  for  the  price  of 
that  portion  actually  sown,  upon  the  crop  grown 
therefrom.  Id,  The  statute  authorizes  the  hold- 
er of  a  seed  grain  note,  upon  condition  brokm, 
to  take  possession  of  the  crop  raised  from  the 
seed  for  which  it  is  given;  and  the  holder  there- 
of may  maintain  an  action  against  the  holder 
of  a  subordinate  lien  thereon  for  the  coaveEsion 
thereof.    Id, 

Literary  services,  A  recovery  upon  a  quan- 
tum meruit  cannot  be  had  for  Uterary  services 
under  a  contract  which  provides  that  oompeo- 
sation  therefor  is  to  be  derived  solelv  fn>m  a 
division  of  profits  from  sales  after  publicati<ni. 
p.  169. 

Contracts  in  relation  to  right  qf  ica^  of  rail- 
road, A  written  a^eement  by  the  grantor  of 
the  right  of  way  to  a  railroad  company,  to 
fence  It  on  each  side  through  his  lands,  will 
not  affect  the  right  of  a  subsequent  purchaser 
to  require  the  companv  to  fence  its  road.  p. 
199.  The  mere  use  and  occupation  of  the  right 
of  way  by  the  com^Miny  and  its  successors  for 
the  purpose  of  a  railroad  will  not  constitute 
constructive  notice  of  the  existence  of  such 
agreement.  Id.  A  stipulation  in  &  deed  of 
right  of  way  to  a  railroad  company,  that  the 
company  shall  construct  and  mamtain  a  fence 
along  its  right  of  way-  where  land  is  used  sole- 
ly for  posturage,  cannot  be  enforced  by  a  sub- 
sequent owner  of  such  land.  It  is  not  a  cove- 
nant running  with  the  land.    p.  281. 

Remedy  or  practice  cannot  be  infntfted  by 
contract,  A  judgment  by  confession  in  an 
action  of  forcible  detainer  upon  a  warrant  of 
attorney  in  a  lease,  is  coram  non  judiee  and 
void.  A  party  cannot  ingraft  bv  contract  a 
remedy  or  practice  not  wanantea  by  statute, 
p.  717. 

Action;  abatement  of,  A  suit  does  not  abate 
by  reason  of  the  nonreddency  of  some  of  the 
defendants;  but  the  nonresident  defendants 
who  have  been  properly  served  by  publicaUon 
or  otherwise,  and  who  fail  to  appear,  an 
nevertheless  bound,    p.  120. 

Limitation  tf,  A  mortgage  which  contains 
a  covenant  to  pay  the  sum  thereby  secured  is 
not  barred  in  six  years,  under  the  Indiana  Stat- 
ute, p.  189.  The  Statute  of  Limitations  may 
be  set  up  in  tbe  orphans'  court  precisely  as  in 
a  court  of  law,  and  is  not  tolled  by  a  mere  de- 
mand upon  an  executor,  p.  169.  Where  a 
suit  on  coupons  is  barred  by  the  statute,  over- 
due interest  on  the  bonds  cannot  be  included 
in  an  action  on  such  bonds,  p.  868.  The  fact 
that  the  Statute  of  Limitations  has  run  against 
an  obligojtion  unenfo/reable  by  reason  of  some 
vice  or  defect,  which  may  be  cured  or  waived 
by  the  debtor,  does  not  bar  a  cause  of  action 
on  a  new  obligation  growing  out  of  the  old  one, 
when  the  vice  or  defect  is  waived,  p.  008.  A 
defense  of  the  statute  properly^  arises  under  a 
demurrer  when  the  facts  creating  the  bar  ace 
shown  b^  the  complaint    p.  779. 

Garnishment  process,  Cfamishment  proceBi 
served  within  the  State  upon  a  resident  oom- 
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moa  dorier  will  Dot  reach  propertv  not  actu- 
ally  witbin  the  State  but  in  coarse  of  traDBportar 
tioD  by  the  oanier  to  a  point  without  the  State. 
p.  417. 

Seauritjf  far  eoiU  required  of  nonresident. 
An  independent  foreign  government  is  "a  per- 
son residing  without  the  State,"  within  the 
meaning  of  rfew  York  Code  of  Civil  Procedure, 
requiring  security  for  costs,  p.  642.  When  a 
deposit  of  money  as  security  for  costs  has  once 
been  made,  the  court  has  no  authority  to  re- 
quire anv  additional  security.    Id, 

Doctrine  cf  lie  pendens.  The  doctrine  of  lie 
pendens  affects  only  those  who  purchase  from 
parties  to  the  suit.  p.  48.  It  applies  only  to 
a  purchaser  peTutente  Hie;  hence,  the  purchaser 
will  not  be  affected  with  notice  of  a  pending 
suit,  involving  simply  the  title  to  the  mortgage, 
not  to  the  land.  Id.  The  rule  applies  to  a 
purchaser  from  a  husband  pending  a  divorce 
suit.  p.  615.  Joint  obligors  will  be  affected 
by  acts. of  their  co-obligor  and  wiU  not  be  re- 
leased, by  erroneous  payment,  from  their  joint 
persona]  liability  to  the  actual  owner  of  the 
i)ond  and  mortgage,  p.  48. 
'  Arbitration,  and  award.  An  express  agree- 
ment not  to  revoke,  and  to  waive  any  right  to 
revoke,  a  submission  to  arbitration  does  not 
prevent  a  revocation  thereof,  under  New  York 
Code,  at  any  time  before  the  closing  of  the 
proofs  and  the  final  submission  of  the  cause 
for  decision,  p.  180.  Making  a  claim  to  land 
and  erecting  a  fence  thereon,  after  an  adverse 
award  by  arbitrators  as  to  the  boundary  line, 
does  not  constitute  a  breach  of  a  stipulation 
"to  abide  by  and  perform  the  award;"  the  rem- 
edy is  by  an  action  of  tort.  p.  6S2.  Fraud  in 
the  decision  of  the  arbiter  may  be  set  up  in  a 
suit  on  the  contract,  in  avoidance  of  his  decis- 
ion, even  thouah  it  does  not  appear  that  the 
party  who  woiud  benefit  by  it  has  colluded. 

4.     FZDtJOIABT  BSLATIOiraL 

'  AttoTT^  or  agent.  An  attorney  has  no  Hen 
on  the  land  in  controversv  nor  any  claim 
against  defendants  personafly  for  his  fees  on- 
der  Kentucky  General  Statutes,  giving  an  at- 
torney a  lien  on  a  demand  arising  out  of  con- 
tract for  collection  on  Judgment,  and  on  prop- 
erty recovered,  upon  the  dismissal,  in  good 
faith,  of  an  action,  although  ajninst  the  consent 
of  such  attorney,  p.  708.  S'o  person  is  enti- 
tled to  demand  or  receive  greater  compensation 
for  services  rendered  as  agent  or  attorney  in 
procuring  a  pension  than  that  provided  by  stat- 
ute, although  such  person  is  not  recognized  by 
the  commissioner  of  pensions  as  a  pension 
agent  or  attorney,  p.  745.  An  attorney  who 
has  done  a  large  amount  of  business  for  a  client 
in  investing  money  upon  mortgages  wiU  not  be 
held,  in  the  absence  of  evidence,  to  have  re- 
membered facts  at  the  time  of  taking  a  mort- 
gage on  the  same  property  for  another  client,  so 
as  to  charge  the  latter  with  notice  of  the  prior 
mortgage,  p.  784.  An  attorney,  who  has  pre- 
pared deeds  of  trust  and  been  consulted  as  to 
the  purposes  for  which  they  were  made,  cannot 
afterwards,  on  purchasing  the  land  included 
therein,  on  an  execution  sale,  msintain  a  suit 
to  set  aside  such  deeds  as  fraudulent,  p.  78. 
Agent  in  charge  qfhutinees.    An  agent  placed 
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in  charge  of  a  retau  store  to  conduct  the  busi- 
ness, with  express  authority  to  use  money  ea- 
pecially  deposited  for  that  purpoae,  la  a  general 
agent  with  special  powers,  and  cannot  mnd  the 
principal  bv  a  purchase  on  credit  p.  808.  In 
order  to  bind  a  principal  by  ratification,  as- 
sent or  acquiescence  in  prior  acts,  a  knowledge 
of  the  material  facts  must  be  brought  home  to 
him.  Id,  Any  evidence  is  relevant  on  an 
issue  as  to  the  implied,  in  excess  of  express, 
authority  of  an  agent,  which  shows  prior, 
similar  acts,  and  whidi  tends  to  prove  or 
disprove  the  knowledge  of  the  principal,  and 
reliance  on  the  part  of  those  dealing  with 
the  agent  upon  the  principal's  recognition  of 
such  acts.  Id.  Where  a  man  on  leaving  gave 
an  agent  authority  to  purchase  goods,  which  he 
revoked  on  his  return  from  a  temporary  ab- 
sence, it  is  a  question  for  the  Jurv  whether  the 
parties  dealing  with  the  agent  had  notice  of 
such  revocation.  Id,  The  knowledge  of  an 
agent,  to  operate  as  constructive  notice  to  the 
principal,  must  have  been  acquired  after  the  re- 
lation of  principal  and  agent  was  formed.  Id, 
That  the  principal  might  tiave  known  that  the 
a^nt  was  exercising  power  in  excess  of  his  au- 
thority, if  he  had  exercised  ordinary  dili- 
gence, does  not  estop  him  from  denying  such 
authority.  He  may  act  on  the  presumption 
that  third  parties  dealing  with  the  agent  will 
not  be  negligent  in  ascertaining^  the  extent  of 
his  authority*  Id.  To  hold  a  pnncipal  charge- 
able with  knowledge  which  his  agent  obtained 
on  a  prior  occasion  in  an  independent  transac- 
tion, U  must  be  shown  that  the  knowledge  was 
in  the  mind  of  the  agent  at  the  very  timeof  the 
later  transaction,    p.  784. 

Knowledge  of  agent;  ^oct  of.  If  an  agent 
recollected  a  prior  mortgage,  but  honestly 
though  mistakenly  believed  it  had  been  satis- 
fied, the  principal  for  whom  he  takes  a  subse- 
quent mortgage  will  not  be  chargeable  with 
knowledge  of  the  former  one  by  reason  of  the 
agent's  knowledge,  p.  784.  The  burden  of  proof 
to  show  that  an  agent  had  in  mind  knowledge 
ftained  by  him  on  a  former  occasion,  and  in  a 
different  transaction,  is  on  the  party  who  seeks 
to  charge  the  principal  with  notice  by  reason  of 
such  knowledge,    id. 

Persons  dealing  with  agent.  The  rule  that  a 
seller  who  deals  with  the  agent  of  an  undla- 
closed  principal  can,  upon  discovering  the 
principal,  resort  to  the  latter  for  payment,  does 
not  apply  in  a  case  in  which  the  agent  bought 
contrary  to  instructions,  and  the  seller  gave 
credit  to  the  agent,  and  the  principal  has  in  the 
mean  time  paid  the  Ment.  p.  749.  Where  the 
principal  settles  with  his  agent  in  «jod  faith 
supposing  the  latter  had  purchasecT  for  cash 
supplied  to  him  for  the  purpose,  or  upon  his 
personal  credit,  he  is  not  liable  to  the  seller. 
Id. 

Brokere.  It  is  not  the  duty  of  a  broker  to' 
buy  in  the  com  within  a  reasonable  time  after 
the  principal's  refusal  to  supply  the  margin, 
where  such  refusal  was  accompanied  by  a 
promise  to  pay  the  losses  when  differences  were 
settled,  p.  886.  Under  the  rules  of  the  Chi- 
cago Board  of  Trade,  where  a  broker  sells  for 
future  delivery,  the  principal  must  furnish 
margins  when  demanded;  and  if  he  fails,  the 
broker  is  authorized  to  buy  produce  to  fill  his 
contracts.    Id,    The  sum  paid  a  broker  for 
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corn  pnrcbased  to  ffll  a  ooDtract  is  a  debt  re* 
coverable  upon  common  money  counts,  as 
money^  advanced  to  defendant's  use.  Id.  In- 
t(*re8t  is  recoverable  under  statute,  upon  such 
advances  made  by  a  broker.    Id. 

OunrdioM  cfettata  cf  ituane.  The  provis- 
ions of  general  laws  authorizing  the  organiza- 
tion of  annuity,  safe-depoeit  and  trust  compa- 
nies, granting  power  to  act  as  guudians  of  the 
estates  of  insane  persons,  are  valid,    p.  418. 

TbumMp  trustee,  A  township  trustee  acts  in 
a  fiduciary  as  well  as  an  official  capacity,  and  is 
amenable  to  the  rule  which  forbids  an  a^nt  or 
trustee  to  have  his  interest  conflict  with  his  duty 
towards  his  principal  or  cestui  que  trtut,  p. 
610. 

S.  DojffKSnC  KELATIONa 

Evtiband  and  wife;  antenuptiai  eontraet.  A 
contract  in  consideration  of  marriage,  where 
each  releases  ail  interest  in  the  property  of  the 
other,  is  upon  a  sufficient  consideradon.  It  is 
upon  a  valid  consideration  although  the  prom- 
ise was  made  six  years  before  the  contract  was 
drawn,  as  such  contract  merges  mere  oral  ne- 
gotiations. Such  contract  may  be  made  by  a 
woman  who  has  an  esta  e  of  her  own,  and  no 
particular  form  of  words  is  necessary;  for, 
however  informal,  it  will  be  effectual  if  the 
intention  is  manifest,  and  can  be  executed  in 
law  or  in  equity.  Such  a  contract  is  generally 
considered  a  good  bar  to  dower,  and  the  word 
heirs,  contained  in  it,  includes  any  legal 
heirs,  and  excludes  the  claim  of  either  as  heir 
of  the  other,    p.  872. 

Vofftraets  bettoeen.  A  wife  cannot  contract 
partnership  with  her  husband  under  the  Michi- 
gan statute  giving  a  married  woman  the  right 
to  acquire  separate  property,  p.  848.  iHor 
can  she  oontract  iointiy  with  him  in  reference 
to  property  hela  in  entirety,  p.  846.  The 
doctrine  ol:  estoppel  cannot  be  invoked  to  re- 
move the  incapacity  of  a  married  woman 
where  her  contract  is  utterly  void  for  want  of 
power  or  capacity  to  make  it.  p.  769.  The 
parol  agreement  of  a  wife,  in  consideration  of 
her  husband  s  leaving  her  bis  property  by  will 
absolutely,  to  transfer  Uie  remainder  to  his 
heirs,  may  be  enforced  against  her  representa- 
tives, after  her  death,  notwithstanding  the 
Statute  of  Frauds,    p.  662. 

Inchoate  right  of  w\fe  in  hutband^s  property. 
The  inchoate  interest  of  a  married  woman  in 
real  estate  of  her  husband  is  discharged  from  a 
mortgage  in  which  she  Joined  with  him  to  se- 
cure a  note  iriven  by  him  and  others,  when 
with  the  mortgagee's  consent  one  of  the  makers 
of  the  n(Me  has  &en  released  or  cUscharged  by 
renewal  or  otherwise.  Extension  of  time  of 
payment  of  a  note  to  which  a  married  woman 
IS  not  a  party  does  not  of  itself  discharge  her 
inchoate  right  in  her  husband's  property  from 
&  mortgage  in  which  she  has  joined,    p.  189. 

Wearing  appardoffamUy,  In  an  action  for 
the  loRs  of  a  trunk  containing  clothing  of  wife 
and  child  the  presumption  is  Uiat  the  clothing 
was  furnished  by  the  husband  and  father,  p. 
716.  Merely  providing  ordinary  clothing  by 
the  husband  does  not  make  it  the  wife's  prop- 
eity,  within  the  statute  providing  that  all  prop- 
erty acquired  by  a  wife,  including  that  acquired 
by  gift  from  or  contract  with  the  husband, 
shall  become  her  separate  estate.    Id. 

2L.R  A. 
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Oont^/ance  to  husband  and  «o^  A  deed 
conveying  real  estate  to  a  husband  and  wifa 
conveys  the  same  to  them  in  entirety;  and  on 
the  death  of  one,  the  survivor  takes  the  en- 
tire estate.  This  rule  of  the  common  law  has 
not  been  changed  by  statute  in  Kmmw?.  dl 
434. 

Conveyances  by.  The  grantee  in  a  deed  exe- 
cuted by  a  husband  and  his  infant  wife,  mar- 
ried before  the  Enabling  Acts  were  passed,  bat 
after  that  Act  empowenng  her  to  seU  by  join- 
ing her  husband  in  the  conveyance,  tabes  the 
husband's  right  to  the  possession  and  the  wife's 
interest,  subject  to  her  right  of  disafflrmanoe, 
which  she  may  do,  on  a  biU  filed  during  her 
husband's  lifetime;  and  the  Statute  of  limiCar 
tions  does  not  run  against  her  right  to  disafflrm 
until  her  coverture  is  ended.  She  is  under  do 
obligation  before  rescinding  to  refund  pur- 
chase money  not  coming  to  her  hands,  but 
must  pay  her  individual  indebtedness  canceled 
by  grantee  at  the  time  of  the  convi^anoe  as 
part  of  the  consideration,  p.  741.  A  convey- 
ance of  community  property  by  the  husband, 
with  full  statutory  power  to  sell,  passes  the 
common  title  although  he  signs  onlj  as  his 
wife's  agent    p.  715. 

Mortgage  by,  A  married  woman,  who,  with 
her  huslMtnd,  has  executed  a  mortgage  con- 
taining covenants  of  seisin,  quiet  possessioa 
and  warranty,  on  her  separate  propertv,  is,  in 
Dakota,  estopped  from  setting  up  against  the 
purchaser  on  foreclosure  any  tiUe  subsequently 
acquired  by  her.  p.  868.  A  mortgage  by  a 
wife  on  her  separate  property,  in  which  ner 
husband  does  not  Join,  is  void,  although  he  has 
been  absent  fifteen  years,  although  the  man 
with  whom  she  lives,  believing  mm  in  good 
faith  to  be  her  lawful  husband.  Joins  with  her 
in  the  instrument  The  doctrine  of  estoppel 
cannot  be  invoked  to  remove  her  incapacity  to 
contract  where  her  contract  is  void  for  want  of 
power  to  make  it    p.  769. 

Divorce;  decree  for  wWs  support.  On  a  di- 
vorce granted  to  the  wife  for  causes  other  than 
adultery,  the  court  may  decree  to  her  the 
title  of  her  husband's  property  under  statutes 
authorizing  it,  to  be  *' set  apart"  for  her  sup- 
port p.  3l5.  In  such  case  the  rule  of  Us 
pendens  applies  to  a  purchaser  pending  the  di- 
vorce suit.  Id.  Nor  is  a  sale  by  the  husband 
tsiken  out  of  the  rule  merely  because  the  wife 
told  him  he  might  sell  it    id. 

Sale  pending  divorce,  A  sale  by  a  husband, 
pending  divorce,  in  which  a  decree  is  asked  set- 
ting apart  the  property  to  the  wife,  is  not 
taken  out  of  the  rule  of  Us  pendens  hv  the  fact 
that  the  wife  told  him  he  could  sell  it  if  he 
wanted  to,  and  that  she  wished  he  would, 
where  the  purchaser  had  noknowled^  of  such 
statements,  p.  615.  A  suit  in  equity  to  set 
aside  such  deed  will  not  be  defeated  on  the 
ground  that  she  had  a  remedy  at  law.    Id, 

Master  and  servant.  A  master  has  no  right 
of  action  for  an  assault,  or  an  assault  and  bat- 
tery, upon  his  servant,  unless  some  loss  of 
serrice  or  capacity  to  serve  results  therefrom, 
p.  848. 

6.     SoCIAIi    BSLATIOTSB. 

Fraternal  societies,  A  subordinate  lod«, 
duly  incorporated  under  state  laws,  cannot  oe 
deprived  of  the  possession  and  control  of  prop- 
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erty  belonging  to  it  by  the  grand  lodge  of  tbe 
order  witfa  which  it  is  connected,  although 
under  the  constitution  of  the  order  it  has  been 
suspended  hy  the  grand  lodge,    p.  841 . 

tinaneidlaid  assodationa.  It  is  Mra  vires  a 
corporation  created  "to  give  financial  aid  and 
benefit  to  the  widows,  orphans  and  heirs  or 
devisees  of  deceased  members,"  and  declared  by 
statute  not  to  bean  insurance  company,  to  con- 
tract for  "endowment  insurance"  payable  to  a 
member  on  his  arriving  at  a  certain  a^.  The 
plea  of  fUira  viiea  is  maintainable  by  it  as  a  de- 
fense to  an  action  for  such  endowment  insur- 
p.  400.    The  beneficiary  certificate  or 


ance. 

policy  is  valid  as  a  certificate  of  policy  pay  able 
to  the  widow  or  children  of  the  plaintiff  upon 
his  death,  and  void  only  as  a  certificate  or  pol- 
icy payable  to  him  after  being  a  member  in 
good  standing  for  twenty-five  years  or  upon 
arriving  at  seventy  years  of  affd.  Id.  The  as- 
sessments were  not  paid  by  insured  to  be  re- 
tained to  increase  property  of  the  association, 
but  to  be  paid  out  to  other  persons  entitled  by 
virtue  of  bencfidarv  certificates,  and  it  is  to  be 
presumed  this  was  aone;  and  the  payment  is  not 
recoverable  back.    Id. 

Bailroad  rdief  assoeiation.  A  railroad  em- 
ployte  relief  association  cannot  be  bound  by 
the  declaration  of  a  paymaster  of  the  railroad 
company,  so  as  to  be  rendered  liable  to  an  em- 
ploy6  for  benefits,  where  the  railroad  company 
was  authorized  to  deduct  dues  only  after  being 
notified  that  the  employ^  has  been  admitted  to 
membership,  and  it  had  not  been  so  notified, 
p.  44.  A  railroad  paymaster  is  a  servant,  not 
an  agent,  of  the  railroad  company.  Id.  Mor- 
tality tables  have  no  connection  with  a  suit  for 
weekly  benefits.  Id.  In  an  action  to  recover 
benefits,  testimony  of  the  association's  medical 
examiner  may  be  admitted  to  show  that  plaint- 
iff had  not  become  a  member.  Id.  Benefits 
accruing  after  commencement  of  suit  are  not 
recoverable  in  an  action  of  assumpsit.  Id.  The 
measure  of  damages  in  such  action  is  the  sum 
stipulated  by  the  constitution  and  by-laws.  Id. 
An  injury  which  incapacitates  a  member  from 
labor,  but  which  permits  him  to  earn  as  much 
at  some  other  employment,  will  not  entitle  him 
to  benefits  for  a  "total  ifiability  to  labor."  Id. 
Keceipts  for  benefits  as  a  former  member  are 
not  admissible  to  show  the  rules  and  regula- 
tions of  4he  association.    Id. 

Mutual  ben^  assoeiation.  For  a  substantial 
breach  of  the  contract  contained  in  a  policy  to 


Esy  a  percentage  of  an  assessment  upon  the 
appenmg  of  a  certain  event,  the  benetieiary 
may  recover  substantial  damages  in  an  action 
at  law.  p.  786.  The  ouestion  whether  or  not 
the  beneficiary  in  a  policy  issued  by  a  mutual 
benefit  association  has  mistaken  his  remedy  in 
bringing  an  action  at  law  to  compel  an  assess- 
ment to  pay  bis  claim  may  be  raised  by  demur- 
rer. Id.  Upon  demurrer  to  a  complaint 
alleging  the  refusal  to  make  an  assessment  and 
also  that  plaintiff's  share  of  the  assessment 
would  be  a  certain  amount,  the  court  cannot 
say,  as  matter  of  law,  that  olaintiff  has  only 
sustained  nominal  dama^  by  reason  of  such 
refusal,  merely  because  it  may  be  difflcuU,  in 
advance  of  a  levy,  to  ascertain  tbe  precise 
damages  to  which  plaint  ff  is  entitled.    Id. 

Minnrs  at  ruemherB,    Minors  are  not,  mere- 
ly becau^  of  their  mhaority,  disqualified  from 
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becoming  members  of  mutual  benefit  societies, 
in  the  absence  of  any  statute  on  the  subject, 
p.  549. 

Benefii  eertifieate,  a$  a  eoniraeL  When  a 
benefit  certificate  is  sent  by  the  supreme  lodge 
to  a  subordinate  lodge,  for  a  person  who  has 
passed  a  medical  examination  which  has  been 
approved,  the  contract  between  the  applicant 
and  the  supreme  lodge  is  complete,  p.  206. 
An  action  on  a  benefit  certificate  may  be  main- 
tained without  producing  it  at  the  trial,  when 
it  is  in  the  possession  of  a  subordinate  lodge, 
which  had  refused  to  deliver  it  on  the  ground 
of  fraud.  Id.  In  such  action  the  failure  of 
defendant  to  deny  an  explicit  averment  that 
there  was  duly  prepared  a  paper  in  the  usual 
form  is  an  admission  of  the  execution  of  the 
certificate.  'Id. 

Notice  of  asaeesment.  Although  the  charter 
prescribes  what  notice  of  assessment  shall  be 
sufficient,  and  limits  it  to  notice  by  posting, 
yet,  if  the  company  adopts  the  practice  of  send- 
ing written  notice  by  mail,  and  as  soon  as  in- 
formed, payment  was  tendered,  tbe  company 
Is  estopped  from  claiming  the  forfeiture,  p. 
118.  Forfeitures  are  not  favored  by  the  law; 
snd  where  the  company  misleads  the  insured 
his  rights  will  be  protected,  and  the  company 
estopped  from  claiming  a  forfeiture,  under 
the  letter  of  the  contract  Id.  In  matters  af- 
fecting the  execution  of  contracts,  estoppel  ha? 
no  significance  when  the  contract  has  been  com- 
plied with.    Id. 

Bight  of  action  by  hen^/leiarp.  When  a  mut- 
ual bianefit  Ute  insurance  association  refuses  to 
make  an  assessment  in  a  proper  case,  the  remedy 
is  by  an  action  for  a  breach  of  contract  p.  784. 
Unless  the  association  establishes  that  the 
amount  should  be  less,  because  all  members  do 
not  respond  to  assessments,  the  measure  of 
damages  in  such  cases  Ib  the  amount  assessable 
upon  all  insured.  Id.  That  the  insured  had 
used  alcoholic  drinks  to  such  extent  as  to  in- 
duce delerium  tremens  is  not  conclusive  on  the 
rights  of  the  beneficiary,  nor  is  he  estopped  by 
affidavits  of  physicians  as  to  the  cause  of  death. 
Id. 

Dissolution  qf  society;  Jurisdiction.  Juris- 
diction to  decree  the  dissolution  of  a  corpora- 
tion may  be  conferred  upon  courts  of  equity  by 
stati.tp;  and  such  Jurisdiction  is  conferred  bv 
the  Illinois  Act  in  refereoce  to  mutual  benent 
societies,  p.  549.  A  proceeding  to  dissolve  a 
mutual  benefit  society,  or  to  remove  its  officers, 
is  not  a  criminal  prosecution,  but  is  a  civil  pro- 
ceedin|[in  equity  to  protect  property  rights. 
Id.    Dipsolutiou  will  be  warranted  where  mort- 


uary assessments  were  used  to  pay  current  ex- 
penses; or  for  the  creation  of  a  tontine  reserve 
fund  out  of  moneys  collected  for  death  benefits; 
or  a  promise  to  refund  to  members  all  the  re- 
serve fund  to  which  they  would  be  equitably 
entitled;  or  limiting  and  perpetuating  the  ad- 
ministration by  means  oi  a  system  of  blank 
proxies;  or  numbering  certificates  of  memb'^.r- 
sbip  higher  than  the  actual  number  issued;  or 
for  a  failure  to  keep  correct  and  intelligible 
books  of  account    IcL 

7.  Pbopbbtt  A2<n>  Pbofbbtt  RiGHTa* 

Homestead  riaht.  Under  the  North  Carolina 
Constitution,  givinff  a  homestead  riiirht  hi  real 
estate,  a  person  who  iLOved  with  Lis  family 
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out  of  the  State  and  then  letnrDod  is  not,  while 
•o  IMufc  out  of  the  Slate,  although  returniuff 
two  or  three  times  a  year  for  the  purpose  of 
purchasing  supplies  and  looking  after  property 
left  there,  a  resident  entitled  to  a  homestead  in 
Korth  Carolina,  p.  106.  A  change  of  resi- 
dence, clearly  manifested  as  matter  of  law  by 
acts,  cannot  be  defeated  by  a  subsequent  doclnr- 
ralion  of  the  person  that  he  did  not  intend  his 
acts  to  have  such  effect.    Id. 

Patent  righti.  When  one  has  taken  out  two 
patents,  the  first  for  a  novel  composition  of 
matter,  the  second  for  a  combination  of  this 
composition  with  another  article,  such  first 
patent  may  be  set  up  as  a  prior  patent  to  defeat 
his  claim  under  the  second,  p.  857.  The 
principle  that  an  infringing  article  or  machine 
made  before  the  expiration  of  a  patent  cannot 
be  used  after  such  expuration  does  not  applv  to 
a  combination  of  parts  which  is  bona  fide  broken 
up  and,  after  the  expiration  of  the  patent,  re- 
combined,  p.  489.  An  order  requiring  a  de- 
fendant to  operate  a  machine  invented  by  him 
for  discovery  as  to  such  invention,  which  would 
in  eltect  compel  him  to  disclose  his  defense,  is 
an  improvident  exercise  of  chancery  powers, 
and  will  not  support  a  commitment  as  for  a 
contempt,  p.  228.  An  English  patent,  if  reg- 
ular in  form,  is  sufficient  consideration  to  sup- 
port a  promissory  note  given  therefor  and 
made  in  Hassachusetts.  p.  168.  A  clause  in 
a  contract  for  its  sale  that  "  It  lis  understood 
tiiat  said  English  patent  is  in  full  force  and 
effect,"  means  that  the  patent  was  to  be  *'of 
effect"  in  a  sense  that  a  United  States  patent 
must  be.    Id, 

Right  of  fi%k«fry,  No  rights  in  favor  of  fish- 
ermen now  exist  by  virtue  of  the  proviso  in  the 
Pi  ovine  e  Cliarter  of  Massachusetts  Bay  that 
the  rights  of  English  subjects  to  fish,  etc.,  and 
to  erect  wharves,  etc.,  upon  waste  lands  not  in 
the  possession  of  particular  proprietors  should 
BOt  be  abridged,    p.  87. 

Biglit  to  u%t  of  navigable  waters,  A  person 
who,  after  the  erection  of  a  bridge  over  a  lake, 
has  purchased  boats  and  enga^d  in  renting 
them,  has  no  other  rights  than  are  enjoyed  by 
other  persons  in  respect  to  the  navigation  of 
the  lake.    p.  282. 

Right  to  erect  str^etvres  in  naietgabU  waten. 
The  right  of  the  City  of  New  York  to  erect 
sinictures  in  the  navigable  waters  of  the  State 
18  subject  to  sovereign  control;  and  the  autlior- 
ity  to  ^rant  such  right  to  others  than  littoral 
owners  Inhibits  such  grants,  except  by  implica- 
tion, on  compliance  with  the  oonditions  an- 
nexed, p.  C29.  Lessees  of  a  wharf  msj  extend 
and  improve  it  so  as  to  increase  its  faculties; 
the  pier  becomes  an  accretion  to  the  wharf  and 
upon  surrender  of  leased  premises  vests  in  the 
landlord  title  to  the  structures  remaining  there- 
on {Id.);  and  tenants  who  obtained  the  right 
to  build  a  pier  attached  to  the  wharf  are  es- 
topped to  set  up  any  right  against  thdr  land- 
lords except  under  the  lease.  Id,  A  tenant 
who  has  never  surrendered  bis  rights  'during 
the  term,  or  committed  any  act  which  author- 
ized a  re-entry,  can  acquire  no  rights  during 
that  term  by  adverse  possession.    Id. 

Reservation  in  Uxion  grant  for  landing  ptaees, 
A  reservation  in  an  ancient  town  mint  of  land 
"for  landing  places  for  the  inhabitants  of 
Gloucester  forever,"  is  a  reservation  for  the 
2  Ji.  R.  A. 


public  at  large,  and  not  merely  for  the  iDhabit- 
ants  of  the  town.  p.  87.  Acceptance  is  not 
limits  to  those  parts  of  the  lands  so  reserved 
which  were  in  actual  use  as  lauding  places.  FeL 
No  acceptance  by  the  public,  or  by  the  inhabi- 
tants of  the  town  was  necesauy.    Id, 

Righ  t  to  the  vee  of  run  ning  water.  An  adverse, 
exclusive  and  uninterrupted  u-e  of  all  tbe 
water  of  a  creek,  taken  by  ditch  and  conveyed 
for  mining  piuposes  for  any  period  beyood 
that  of  the  Statute  of  Limitations  relating  to 
entry  upon  land,  bars  the  owner  of  the  land 
through  which  the  creek  runs  of  his  riparian 
rights;  but  where  originally  appropriated  un- 
der a  license,  such  adverse  use,  unless  hostile 
to  the  owner,  cannot  be  established,  p.  668^ 
The  use  must  have  been  in  defiance  of  any 
right  upon  the  part  of  the  owner  to  use  it  for 
any  purpose.  Id,  To  authorize  one  to  claim 
a  forfeiture  of  valuable  property  rights  for  vio- 
lation of  a  condition  of  grant,  be  must  proceed 
to  enforce  it  at  once.  Id.  Acquiescence  in 
sales  and  transfers  of  tbe  ditch  and  water-ri^ht 
must  be  deemed  a  waiver  of  the  condition  that 
they  should  not  be  sold  by  the  miner.  The 
case  discusses  the  relative  rights  of  parties  un- 
der an  arrangement  between  them  for  the  use 
of  the  water  for  the  several  purposes  of  each 
party.    Id. 

Right  of  subrogation.  An  insurer,  on  pay- 
ment of  insurance  covering  only  pait  of  a 
mortgage  debt,  cannot  take  by  subrogation 
from  a  mortgagee  any  part  of  his  claim  until 
the  mortgage  debt  is  paid  in  fulL  p.  667.  A 
ship  owner,  who  has  recovered  and  received 
from  the  owner  of  another  vessel  damages  for 
a  coUiBion,  is  answerable  to  the  owner  of  the 
cargo  (or  to  insurer  subrogated  to  such  owner^s 
right)  for  the  whole  value  received,    p.  178. 

Propertff  rights;  estate  created  ^  deed,  A 
condition  in  a  deed  that,  in  default  of  payment 
for  three  consecutive  years  of  the  yearly  pi^- 
ment,  the  oonveyance  might  be  revoked  by  re- 
paying the  amount  already  paid,  la  not  op- 
posed to  public  poliev  nor  repugnant  to  tbe 
estate  granted,  p.  626.  A  demand  of  each 
annual  payment  on  the  day  it  becomes  due  is 
not  necessary  in  order  to  create  a  forfeiture  of 
the  estate,  the  party  bdund  having  equal  knowl- 
edge of  the  thing  to  be  done  and  tbe  time  to  do  it 
Id.  Mere  indulgence  or  silent  acouiesoence  In 
the  failure  to  perform  a  condition  is  never  con- 
strued into  a  waiver,  unless  some  element  of 
estoppel  can  be  invoked.  Id,  The  vendor 
who  executed  and  delivered  a  deed  with  the 
name  of  the  grantee  left  blank  cannot  question 
the  title  of  an  innocent  purchaser  for  value 
from  him  who  fills  up  the  blank,  p.  629.  A 
purchaser,  although  bound  to  take  no: Ice  of 
the  right  daimed  by  one  in  possession,  la  not 
chargeable  with  notice  of  a  claim  whidi  may 
subsequentiy  accrue  or  a  right  which  is  not 
asserted.  Id,  Relinquishing  other  security  in 
consideration  of  a  transfer  of  land  by  deed  ab- 
solute, but  ui  reality  as  security,  entitles  grantee 
to  protection  as  a  oona  fide  purchaser  against 
the  defects  in  th»  grantor's  title.  Id,  A  pur- 
chaser at  a  judicial  sale,  who  contracts  for  a 
deed  on  a  day  fixed,  is  entitled  to  a  deed  under 
a  decree  which  will  convey  an  unquestionable 
title  on  tbe  day  fixed,  and  should  not  be  sub- 
jected to  fuHher  proceedings  to  perfect  title, 
p.  465.    A  covenant  of  warranty  in  a  deed  of 
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IftDd  on  wlifch  is  dtnated  a  mill  and  dam  em- 
bnioes  an  easement  claimed  by  the  ffrantor  as 
to  ponded  water  occasioned  by  such  dam  on  an 
adjoining  tract  of  land  of  another  person,  and 
the  grantee  may  maintain  an  action  for  breach 
of  the  covenant  in  respect  to  sach  easements, 
p.  289. 

Ji^siats  ereatdd  hy  will.  The  statutory  provis- 
ion that  an  exemplified  copy  of  a  will  devising 
real  estate  executed  by  a  nonresident  or  of  the 
record  thereof  shall  be  presumptive  evidence  of 
the  will  and  of  its  execution,  docs  not  render 
such  will  effectual  to  poss  real  estate  in  this 
State  unless  executed  in  accordance  with  the 
laws  of  this  State,  p.  425.  A  will  ^ving 
property  to  a  daughter  with  power  to  dispose 
of  it  by  her  own  ^nll  in  case  she  dies  before  her 
father,  operates,  in  case  of  her  death  lea  vine  a 
will,  to  devise  and  bequeath  the  property  oy 
its  own  force  in  accordance  with  her  will.  p. 
198.  A  devise  which  assumes  to  give  a  life 
estate  to  the  ancestor  and  the  remainder  in  fee 
to  the  "heirs"  of  such  ancestor  (the  word 
"heirs,"  being  used  In  its  technical  sense  and 
not  as  the  intention  to  give  only  a  life  estate), 
will  not  control;  but  under  the  rule  in  Shelley's 
Case  (in  force  in  Illinois)  the  ancestor  takes  the 
fee.  p.  455,  disapproving  and  partlv  overrul- 
ing Baalay  V.  Engel,  107  IIL  182.  The  word 
''mirviving, "  in  a  will  devising  property  to  a 
testator's  wife  for  life,  and  adding:  *  'But  on  her 
decease  I  give  and  devise  the  same  to  my  sur- 
viving children  to  be  divided  equally  between 
them,  refers  to  the  children  survivmg  on  the 
wife's  decease,  p.  448.  A  restraint  upon  alien- 
ation of  an  equitable  life  estate  may  be  imposed 
by  the  settlor  of  the  estate  and  will  be  enforced 
in  equity,  p.  118.  A  testator  can  disinherit 
his  heirs  or  next  of  kin,  only  by  leaving  his 
property  to  others.  Mere  words  of  exclusion 
will  not  suffice,  p.  848.  A  will  which  simply 
revokes  all  prior  wills  and  declares  that  a  cer- 
tain son  shiUl  be  excluded  from  all  participa- 
tion in  the  estate  is  a  nullity.  Id,  A  devisee 
of  the  legal  estate  in  land,  in  possession  of  the 
property  devised,  there  being  no  trust,  cannot, 
m  New  York,  maintain  an  action  in  equity  to 
establish  the  will  against  the  heir  at  law.  p. 
176.  The  Code  of  Civil  Procedure  which  re- 
peals the  law  which  j>rovides  for  determination 
of  the  validity  of  a  will  by  the  supreme  court, 
provides  for  an  action  to  determine  such  valid- 
ity of  a  devise  in  a  properly  executed  will,  and 
not  for  an  action  to  determine  the  validity  of 
the  will  itself.  Id,  The  revocation  of  a  will 
by  intentionally  destroying  it  will  not  revive 
a  former  will  which  was  expressly  revoked  by 
the  later  one.    p.  8  33. 

Sureties  on  official  bond.  Sureties  to  whom 
money  of  an  estate  has  been  loaned  by  an  ad- 
ministratrix as  a  condition  of  becoming  her 
sureties  are  not  relieved  from  liability  by  re- 

Eayin;;  the  money  wlicn  a  decree  discbarc^ng 
er  and  them  from  their  lond  is  subsequently 
vacated  on  the  ground  of  frnud.  p.  644.  The 
sureties  ure  not  entitled  to  notice  of  a  proceed- 
InflT  to  vactite  sucli  decree,  and  are  precluded 
from  que)*iionin<7  any  lawful  order  in  a  pro- 
ceeding; wherein  she  Is  a  party,  if  obtained 
witliout  collusion.     Jd. 

KsUi te  by  descent,  A  grandchild  whose  father 
is  dead  and  who  has  been  adopted  by  his  pa- 
ternal grandfather  cannot,  if  his  grandfather 

2L.R  A. 


dies  intestate,  inherit  in  a  double  capacity,  ai 
adopted  son  and  as  representative  of  hu  de- 
ceased father,  but  will  take  only  one  portion 
and  that  as  adopted  son.    p.  698. 

Right  <jf  administration  of  estate.  Upon  a 
petition  tor  letters  of  administration,  although 
it  is  not  necessary  to  cite  a  citizen  of  the  United 
States  bavins^  a  n^ht  to  letters  prior  or  equal 
to  that  of  tlie  petitioner,  but  residing  in  anoth- 
er State,  yet  if  such  person  appears  before  the 
surrogate,  and  presents  his  claim  before  the 
issue  of  letters,  his  claim  cannot  be  disregard^ 
p.  705.  The  right  of  a  nonresident  to  sue  is  not 
one  of  the  privileges  and  immunities  granted 
to  citizens  of  the  several  States  by  the  Federal 
Constitution,  p.  686.  Appointment  of  a  non- 
resident as  administrator  in  this  State  does  not 
authorize  him  to  sue  as  a  resident  under  New 
York  Code  of  Civil  Procedure.    Id. 

Partition  of  estate.  Partition  cannot  be 
maintained  where  there  has  been  an  ouster  of 
the  complainant  by  acts  so  overt  and  notorious 
as  to  imply  notice  to  his  cotenants..  p.  225.  A 
tenant  by  curtesy  in  ^n  estate  which  consists  of 
coal  mines  and  mining  privileges  has  the  right 
to  work  open  mines  even  to  exhaustion,  al- 
though he  is  not  tenant  of  the  surface,  p.  429. 
Where  he  had  a  share  of  the  propertv  delivered 
to  him  in  severalty  in  partition,  other  parties 
to  the  partition  cannot  afterwards  denv  that  he 
was  a  life  tenant.  Id,  A  devise  of  coal  mines 
and  mining  privileges,  separate  from  tlie  estate 
in  the  surrace  of  the  land,  includes  the  use  of 
the  surface  so  far  as  necessary  for  mining  pur- 
poses, and  the  use  of  a  pit  mouth  thereon.  Id. 
When  the  record  in  a  partition  suit  discloses 
the  existence  of  persons  not  made  parties  who 
might  have  an  interest,  a  purchaser  will  not  be 
compelled  to  accept  title,  although  such  omit- 
ted persons  were,  bv  reason  of  alienage,  inca- 
pacitated from  having  an  interest.  To  be  con- 
clusive the  record  roust  establish  their  incapac- 
ity, p.  465.  The  burden  of  establishing  alien- 
age of  persons  otherwise  interested  in  property 
is  upon  the  plaintiff  in  partition.    Id, 

Property  IiM  in  trun.  Where  a  will  gives 
property  to  trustees  upon  certain  trusts,  and 
directs  that  the  trustees  may  sell  the  real  estate 
and  divide  the  net  proceeds,  if  neeessitv  com- 
pels the  sale  of  part  of  the  real  estate  before  the 
ten  years  expires  the  proceeds  of  the  sale  will 
be  held  upon  the  same  trusts  and  will  not  be 
distributed  before  the  expiration  of  such  time, 
p.  768.  The  limitation  of  the  power  of  a  cestui 
que  trust  to  dispose  of  his  interest  in  the  income 
of  property  devised  in  trust,  is  valid^;  and  an 
assignment  by  one  son  of  his  interest  in  rents 
and  profits  is  not  valid,  p.  118.  Where  a 
father  purchases  land,  and  has  it  con  veyed  to  his 
son,  the  presumption  is  that  the  purciiase  was 
intended  to  be  an  advancement  to  the  son,  and 
no  trust  results  in  favor  of  the  father.  But 
evidence  is  admissible  to  rebut  this  presump- 
tion, and  show  that  a  trust  results  in  favor  of 
the  father,    p.  816. 

Estate  of  insolvent.  An  assignment  made  in 
New  York,  which  is  legal  ther^,  will  not  be 
held  void  in  Georgia  for  failure  to  attach  a 
schedule  and  inventory  as  the  law  of  that  State 
requires,  where  there  is  nothing  to  show  that 
it  was  intended  to  have  effect  in  Georgia,  mere- 
ly because  debts  due  by  citizens  of  that  SUite 
to  the  assignors,  were  assigned  in  the  Instru- 
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ment  i>.  00.  The  Bchedules  are  Dot  part  of 
the  contract,  and  such  contract  is  not  within 
the  rale  that  contracts  made  out  of  the  State, 
which  contravene  the  policy  of  the  State,  are 
void.  Id.  The  Hius  of  a  debt  follows  the 
creditor,  and  where  the  debtor  and  creditor  re- 
side in  different  States  the  law  of  the  domicil  of 
the  credit9r  prevails.  Id.  An  assi^ment  in 
one  State  passes  title  to  the  property  m  another 
State  as  between  residents  of  the  former  State, 
Hltiiouffh  never  recorded  in  the  latter  State,  p. 
855.  Statutes  which  relate  to  voluntary  as- 
signments by  "insolvent  debtors"  and  require 
sworn  schedules  of  assets  and  creditors,  assume 
the  right  of  insolvent  firms  to  assign  the  part- 
nership property  for  the  benefit  of  their  cred- 
itors, though  the  partners  themselves,  as  indi- 
viduals, may  be  solvent  p.  828.  When  the 
schedules  are  in  fact  attached,  failure  of  the 
writings  to  declare  expressly  on  their  face  that 
they  were  then  attached  is  of  no  consequence. 
Id,  That  one  of  the  preferred  debts  was  a  due- 
note  payable  to  the  attorney  who  drafted  the 
assignment  and  was  ^ven  to  him  by  the  firm 
"for  services  and  advice  and  counsd  in  refer- 
ence thereto,"  does  not  render  the  assignment 
void  per  se.  If  no  fraud  was  intended,  but  the 
amount  of  the  note  is  more  than  services  are 
worth,  a  proper  deduction  from  the  amount  can 
be  made,  and  the  note  be  left  to  stand  good 
against  the  assets  for  the  balance  only.  Id, 
The  statutory  prohibition  agjainst  preferences 
in  the  distribution  of  assets  of  insolvent  national 
banks  will  not  prevent  a  cestui  que  trust  from 
following  trast  money  held  by  such  bank  into 
any  new  investment  Uiereof,  capable  of  identi- 
fication,  but  will  prevent  its  being  followed 
after  it  is  mingled  with  the  general  funds  of  the 
bank.  p.  4B0.  The  fact  that  the  local  statute 
provides  that  a  creditor  whose  debi  is  mature 
and  unpaid  may  ask  for  a  receiver,  is  an  ex- 
ception to  the  rule  making  the  existence  of  a 
Hen  a  prerequisite  to  such  an  application,  p. 
158. 

Unconstitutional  laws  regarding.  A  law 
which  requires  creditors  to  accept  payment  of 
obligations  before  maturity  is  unconstitutional, 
p.  255.  So  one  making  proof  of  the  cost  of  an 
obligation  the  measure  of  the  creditor's  recov- 
ery,instead  of  the  liability  of  thedebtoras  shown 
by  the  terms  of  bis  contract,  is  unconstitu- 
tional. Id.  So  a  law  which  provides  for  the 
appointment  of  a  receiver  of  a  dissolved  cor- 
poration and  a  transfer  of  its  assets  to  him  after 
the  title  to  the  property  vested  by  dissolution 
In  its  directors,  as  trustees  for  stockholders  and 
creditors,  and  which  makes  him  a  raferee  to 
take  proof  of  claims  and  a  Jud&^e  to  determine 
the  materialty  of  evidence  offered  .In  their  sup- 
port is  unconstitutional.    Id. 

Xfses  and  trusts;  common  school  funds. 
Courts  will  take  Judicial  notice  that  funds 
raised  for  the  support  of  common  schools  per- 
tain to  the  school  corporation  of  a  township, 
and  can  only  be  administered  by  the  township 
trastee.  p.  187.  A  school  township  is  capable 
of  takinir  a  devise  in  trust  for  the  support  of 
common  schools  therein.  And  a  bequest  for 
such  purpose  is  for  a  public  and  charitable  use. 
Id.  A  devise  or  bequest  will  be  held  to  be  for 
the  school  township  when  the  intention  appeara 
to  create  a  fund  for  the  support  of  common 
schools.  Id.  And  where  there  is  more  than 
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one  township  of  the  same  name,  evidence  is  ad- 
missible to  prove  wUch  one  was  meant.  Id, 
The  trust  does  not  fall  if  a  oorpoiatioii  Imatea 
is  incapable  of  aiding;  the  proper  court  may  v^ 
point  a  new  trustee.    Id, 

CoUeges,  The  provisions  of  the  New  York  Re- 
vised Statutes  as  to  the  incorporation  of  ooUegei 
are  not  restricted  to  colleges  incorporated  by  the 
regents  of  the  universi^  of  the  State,  but  apply 
also,  except  as  otherwise  provided,  to  colleges 
created  by  special  diarters.  p.  887.  The  char- 
ter of  Cornell  University  gives  it  power  to  take 
and  hold  property,  by  gift,  grant  or  devise,  to 
a  certain  limit  in  amount,  and  a  devise  or  be- 
quest which  will  exceed  the  limit  of  the  amount 
it  is  entitled  to  take  and  hold  is  void  for  the  ex- 
cess. Id,  The  power  to  raise  the  question  of 
its  right  to  take  the  property  is  not  confined 
to  the  State,  but  may  be  raised  b^  the  heizs  or 
next  of  kin.  Id.  Where  certam  sums  were 
given  in  trust  to  a  university  with  directions  to 
convert  the  estate  into  money,  it  operates  as  an 
equitable  conversion  of  the  estate,  and  no  real 
estate  of  the  testator  is  thereby  devised.     Id. 

Trusts  for  ehariiable  uses.  It  is  competent 
to  prove  by  parol  evidence  that  land  conveyed 
to  a  ffrantee  by  a  deed  absolute  on  its  face  \&  in 
fact  held  by  him  in  trust  for  charitable  uses; 
but  such  evidence  should  be  clear,  convincinGr 
and  conclusive,  p.  758.  Where  the  grantee  is 
Archbisbop  of  the  Roman  Catholic  Church, 
the  canons  and  decrees  of  his  diocese  are 
competent  evidence  to  show  that  it  is  so  held  in 
trust  by  him;  and  the  courts  will  take  cogniz- 
ance, and  assume  control  over  it,  for  the  pur- 
pose of  preventins  its  abuse,  perversion  or  de- 
struction. Id.  Where  the  property  is  held  for 
separate  uses,  each  use  is  a  separate  trust,  nnd 
property  held  for  such  separate  use  cannot  be 
charged  with  the  expense  of  improving  another. 
Id.  Property  so  held  in  trust  does  not  pass  to 
the  assignee  of  the  trustee,  whose  assignment  in 
insolvency  passes  no  better  or  different  title 
than  the  assignor  had.  Id.  Although  tbe 
several  congregations  and  persons  respectively 
having:  charge  of  churches,  schools,  cemeteries 
and  asylums  are  severally  unincorporated,  yet 
they  have  such  an  interest  in  the  trust  property 
as  permits  their  representation  in  court,  for 
the  purpose  of  protectim?  the  trust  property. 
Id,  Changes  in  membership  do  not  affect  their 
legal  identity,  but  they  respectively  remain  in 
lepral  comtemplation  the  same  congregations  and 
bodies.  Id.  The  interest  of  the  beneficiaries 
is  measured  by  and  limited  to  the  uses  for  which 
the  property  is  held,  and  a  pecuniary  interest 
need  not  be  shown  by  them.  Id,  Where 
such  trustee  has  made  aavances  from  hia  own 
private  means,  to  assist  in  buyins  or  improving 
the  trust  property,  he  has  a  claim  upon  the 
property  so  purchased  or  improved,  which 
passes  to  his  assignee  in  insolvency;  and  it  is 
competent  for  the  court  to  order  an  accounting 
with  a  view  to  subjecting  such  property  to  the 
satisfaction  of  such  claim.  Id.  Such  a  truMce 
may  charge  the  trust  property  with  the  reason- 
able expense  of  its  nec^saiy  preservadoo,  in 
favor  of  one  who  expends  mon^,  labor  or 
materials  for  that  purpose.  Id,  Where  prop- 
erty is  claimed  by  a  church  organization  not 
incorporated,  and  the  property  is  in  dispute, 
any  number  of  the  members  of  such  associa- 
tion or  congregation  may  maintain  an  action 
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for  the  benefit  of  the  cbtiTCh,  under  Kansas 
Compfled  Laws  1885,  $85,  p.  146.  Where 
the  association  purchases  real  estate  for  the 
benefit  of  such  congregation,  and  the  property 
isconyeyed  to  some  person  in  trust  for  such 
church,  a  trust  is  thereby  created  that  may  be 
enforced,  although  not  in  'writing;  and  it  can 
make  no  difference  that  the  person  to  whom 
the  land  is  cony^ed  is  the  bishop  of  the  de- 
nomination of  which  said  church  is  a  part.    Id, 

Sights  and  remadiea.  Where  the  invadon 
of  a  right,  if  submitted  to  on  the  one  hand  and 
persisted  in  on  the  other  a  suffldent  length  of 
time,  may  result  in  its  extinction,  a  remedy 
may  be  sought  before  actual  damage  has  oc- 
curred, p.  87.  Belief  in  equity  may  be  had 
before  plaintiff  has  established  his  riehts  at 
law,  where  the  material  facts  out  of  which  his 
rights  arise  are  admitted;  and  if  there  is  a  doubt 
it  is  one  of  law  only.  p.  429.  One  from 
whom  property  has  been  wrongfully  taken  may 
regain  his  momentarily  interrupted  possession 
thereof  by  the  use  of  reasonable  force  short  of 
wounding  or  the  employment  of  a  dangerous 
weapon,  specially  after  makine  demand  for  its 
return.  Whether  or  not  the  force  used  is  ex- 
cessive is  a  question  for  thejury.    p.  628. 

Enforcement  of  trust.  Where  a  contractor 
for  niilroad  construction  transfers  the  contract 
und  securities  to  another,  who  borrows  from  a 
plcdirce  of  part  of  the  profits  to  arise  under  the 
contract,  money  to  pay  the  purchase  price,  such 
pledgee  has  an  equitable  lien  on  the  contract 
and  securities,  and  a  subsequent  purchaser  of 
the  contract  and  securities^  takes  them  subject 
to  such  lien,  and  the  monej^s  and  assets  arising 
under  the  transfer  constitute  a  trust  as  to 
pledgee  enforceable  in  equity,  especially  where 
fraud  la  shown,  p.  120.  An  attorney  will  be 
compelled  to  reconyey  land  conyeyed  to  him 
by  a  client  in  trust  for  the  client's  children,  for 
the  purpose  of  coercing  his  wife  to  a  separation 
on  advantageous  terms,    p.  164. 

FoUofoing  truit  fund  wrongfully  (xmverted. 
The  doctrine  that  when  a  trust  fund  has  been 
wrongfully  converted  it  can  be  followed  and 
subjected  to  the  preferential  rights  of  the 
cestui  que  trust,  is  to  be  limited  to  cases  where 
the  identity  of  the  fund  can  be  traced,  and  is 
not  to  be  extended  to  cases  where  it  has  been 
so  mingled  with  other  moneys  or  property  that 
it  can  no  longer  be  specifically  separated,  p. 
480.  A  biU  is  not  multifarious  although  the 
claims  of  the  seyeral  complainants  arose  under 
different  contracts,  if  they  are  pursuing  a  com- 
mon trust  fund  in  which  they  are  jointly  inter- 
ested,   p.  120, 

Equitable  relief  fir&m  fraud.  A  person  not 
intending  to  pay,  by  inducing  one  to  sell  him 
goods  on  credit  through  the  fraudulent  conceal- 
ment of  his  insolyency,  is  guilty  of  a  fraud 
which  entitles  the  vendor  to  disaffirm  the  con- 
tract, if  no  innocent  third  party  has  acquired 
an  interest  in  the  property,  p.  154.  If  the 
traders  were  insolvent  at  the  time  of  their 
statement  to  Bradstreet,  their  statement  of  com- 
plete solyency,  made  "  willfully  with  the  in- 
tent to  deceive,  or  recklessly  without  knowl- 
edge," is  fraudulent  under  the  law  of  Geor- 
gia, as  to  parties  who  were  misled  thereby.  Id. 
The  facto  stated  by  the  bill  and  affldavito  make 
this  a  proper  case  for  the  chancellor  to  grant 

2L.B.ii. 


the  injunction  sought  and  to  appoint  a  receiyer. 
Id. 

When  equity  vfiU  not  relieve.  Where  a  con- 
tract has  been  made  to  accomplish  a  fraudulent 
purpose,  equity  will  not  at  the  suit  of  a  partieeps 
dolif  if  the  contract  is  executory,  cdther  compel 
its  execution  or  decree  ite  cancellation,  but  will 
leave  the  parties  in  the  position  in  which  they 
have  placed  themselves,  p.  816.  If  another 
person,  having  notice  of  reauction  of  property 
to  possession,  takes  possession  by  any  other 
means  than  legal  procedure,  he  is  a  mere  tres- 
passer and  has  no  standing  to  maintain  a  suit  to 
quiet  his  title,  p.  612.  He  who  comes  into  a 
court  of  equity  must  come  in  with  dean  hands; 
therefore  when  both  are  in  fault,  equity  will 
not  interfere  and  enjoin  as  a  nuisance  what  one 
does  against  the  other,  p.  868.  A  reconvey- 
ance should  not  be  refused  on  Uie  ground  that 
the  transaction  was  against  public  policy  and 
that  the  grantor  was  in  pari  delicto,  where  a 
deed  of  trust  has  been  made  by  a  man  while 
sick  and  under  nervous  excitement,    p.  164. 

Sfpecife  performance  of  contract.  An  agree- 
ment by  a  vendor  on  rescission  of  a  contract  to 
reimburse  the  other  party  for  expenditures  up- 
on the  land  is  not  within  the  Statute  of  Frouds, 
and  may  be  enforced,  p.  487.  In  an  action  to 
compel  conveyance  of  land  in  performance  of 
a  contract,  where  the  defense  is  insolvency  of 
the  widow  of  vendee,  and,abandonment  by  her 
of  all  claim  to  the  land,  a  reply  that  the  vendor 
agreed  to  take  back  the  lot  and  pay  her  the 
value  of  the  improvemento,  and  demanding  a 
sum  due  her  under  such  agreement,  is  not  such 
a  departure  in  pleading  as  to  defeat  the  action. 
Id.  A  judicial  sale  of  the  equitable  interest  of 
a  deceased  vendee  will  not  bar  his  widow's 
right  to  recover  the  value  of  improvements  on 
such  agreement  Id.  The  tender  of  a  deed 
after  verdict,  for  a  sum  claimed  as  altematiye 
relief  in  an  action  for  spedflc  performance,  is 
too  late  to  be  effectuaL    Id. 

Praetiee  and  procedure;  trial  cf  issue  qf  mU 
or  no  VfiU.  Upon  an  issue  devisavitwl  non,  the 
proponents  of  the  will  baye  the  affirmative  of 
the  issue,  and  the  right  to  open  and  conclude  the 
argument    p.  668. 

Proponents  may  offer  the  wiU,  and  evidence  qf 
its  due  execution.  In  the  trial  it  is  proper  for 
the  proponents  to  offer  the  will,  the  evidence  of 
ito  due  execution,  and  the  competency  of  the 
testator  at  the  time  it  Was  executed,  and  ha  vine 
made  a  prima  fade  case  to  rest;  and  after  evi- 
dence against  its  validity  to  permit  them  to  offer 
other  evidence  to  sustain  the  will,  as  well  as 
evidence  In  rebuttal,  p.  668.  The  time  to  be 
looked  to  by  the  jury,  in  determining  the  ca- 
pacity of  a  testator,  is  the  time  when  the  wtL 
was  executed.  Id.  It  requires  less  capacity  to 
make  a  will  than  to  make  a  deed.  Id.  It  is  not 
necessary  that  a  person  should  possess  the 
highest  qualities  or  mind,  nor  that  he  should 
have  the  same  strength  of  mind  as  formerly;  it 
is  sufficient  if  he  have  mind  enough  to  under- 
stand the  nature  of  the  busLness  in  which  he  is 
engaged.    Id. 

Old  age  is  not  of  itseff  ecidenee  of  incapacity. 
It  is  sufficient  if  at  the  time  he  was  mentally 
capable  of  recollecting  all  his  property  and  the 
objects  of  his  bounty,  p.  668.  It  is  not  neces- 
sary that  he  should  name  all  his  childrw  or 
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fflYe  each  a  portion;  it  is  immaterial  to  whom 
be  gives  his  property.  Id,  Although  he  may 
have  been  inHuencea  by  feelings  of  resentment 
or  dislike  which  may  have  influenced  him  to 
give  his  whole  estate  to  one  or  more  and  little 
or  nothing  to  others,  it  will  not  make  the  will 
invalid,  if  he  was  induced  by  extreme  kind- 
ness and  attention  it  will  not  constitute  undue 
influence.  Id.  This  case  states  the  evidence 
admissible  and  inadmissible  on  trial  of  such  an 
Issue  and  the  practice  in  giving  Instructions.  Id, 
Practice  and  procedure^  generally.  The  de- 
fense of  payment  in  advance  need  not  be 
pleaded  as  payment,  but  may  be  raised  by  the 
general  issue,  p.  697.  So  proof  of  an  estoppel 
u  admissible  in  trespass  to  try  title  under  the 
plea  of  not  guiltj.  p.  715.  The  opinions  of 
experts  are  admissible  in  evidence  (p.  450— a 
case  of  injiirv  by  moving  cars);  of  medical  ex- 
perts can  only  be  given  in  a  hypothetical  case 
stated  (p.  669);  niuy  testify  as  to  effect  of  per- 
sonal injury,  p.  450.  Ailmissibility  of  testi- 
mony of  deceased  witness  on  a  former  trial  (p. 
78);  of  testimony  where  charge  of  court  confines 
Juiy  to  sole  question  (p.  54);  granting  instruc- 
tions when  immaterial  error  (p.  884);  refusal 
when  not  err()r.  p.  450.  Verdict:  liberty  to 
lury  to  further  hold  consultation  (p.  185);  may 
be  oirected  by  the  court(pp.  840, 808);  when  gen- 
eral verdict  must  control  special  interrogatories 
(p.  614);  failure  to  find  some  facts  in  i£ue  not 
objectionable  (p.  520);  newspaper  comments  on 
trial  not  a  ground  for  setting  aside  verdict,  p. 
671.  A  general  objection  to  evidence  will  not 
present  any  question  on  appeal,  p.  614.  Ex- 
ceptions to  findings  and  refusals  to  find  present 
questions  of  law  on  appeal,  p.  629.  Cross  pe- 
tition in  error  must  be  filed  within  two  years 
from  rendition  of  judgment  p.  758.  The  ex- 
dusioh  of  a  question  to  a  witness  cannot  be 
considered  on  appeal,  unless  the  bill  of  excep- 
tions shows  what  the  answer  would  have  been, 
or  what  it  was  offered  to  prove,  p.  696.  An 
appeal  from  an  order  of  the  general  term  is  not 
premature  although  no  Judgment  is  entered 
Uiereon*    p.  795. 

8.  Da]£AOB8  fob  Tobtb. 

Liability  far  tortioue  or  negligent  acts.  One 
who  violates  a  duty  owing  to  others,  or  com- 
mits a  tortious  or  wrongfully  negligent  act,  is 
liable  not  only  for  those  injuries  which  are  the 
direct  and  immediate  consequences  of  his  act, 
but  for  consequential  injuries  such  as  are  likely 
to  and  do  result  from  his  act.    p.  696. 

lAbel  and  slander.  Publications  of  commer- 
cial agencies,  issued  to  their  subscribers  gen- 
erally, are  privileged  only  when  made  in  confi- 
dence to  a  subscriber  interested  in  the  pecuniary 
standing  of  the  merchant  reported;  and  the 
question  of  agency  is  one  of  fact.  p.  405.  If 
a  lilx'l  consisted  in  reporting  plaintiff's  stand- 
ing as  am  rchant,  "in  blank,'',  the  complaint 
must  show  that  it  was  injurious  and  d^ama- 
tory.  Stilting  the  substance  of  the  language 
or  Its  mcniiing  is  l>nd  on  general  demurrer.'  Id, 
A  witness  in  possession  of  a  key  to  the  reports 
mny  be  allowed  to  explain  what  is  reportmg  a 
mcrchnni's  standing  "  in  blank."  Testimony 
which  i«  mere  opinion  as  to  the  effect  upon  the 
creilit  of  plaintiff  is  not  admissible.  Id,  In 
oral  defamation,  as  in  the  written,  if  the  words 
uttered  are  not  privileged  the  law  implies  mal- 
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ice.  p.  129.  A  letter  oy  a  mete  volunteer  oontaitt 
ing  defamatory  statements  as  to  character,  doI 
known  ty  be  true,  is  not  privileged.  Id,  A 
communication  based  upon  mere  rumors  and 
hearsay,  although  believed  to  be  true,  is  not  ren- 
dered privileged  by  a  reouest  for  information 
as  to  such  rumors.  Id,  i>ef amatory  words  do 
not  become  privileged  merely  beosuse  uttered 
in  the  strictest  confidence  by  one  friend  to  an- 
other, nor  because  uttered  on  the  moat  urgent 
solicitation,  where  the  person  is  under  no  ob- 
ligation of  interest  or  dutv  to  utter  them,  and 
he  to  whom  they  are  addressed  has  no  right, 
interest  or  duty  to  hear.    Id, 

Fra^idulent  representations,  False  represent- 
ations by  one  selling  railroad  bonds,  as  to  their 
value  as  security,  will  not  render  him  liable 
even  though  he  made  Che  statements  in  had 
faith,    p.  748. 

Malicious  prosecution,  A  plaintiff,  in  a  suit 
for  malicious  prosecution  on  a  criminal  charge, 
may  show  his  general  good  reputation  known 
to  the  defendant,  to  show  that  the  prosecution 
was  without  probable  cause,  p.  517.  Evidence 
of  what  defendant  had  stated  before  the  com- 
plaint was  made  may  properly  go  to  the  Jury  as 
tending  to  show  a  warrant  for  belief  in  the  state- 
ments. Id,  Testimony  of  statement  of  wit- 
ness in  the  criminal  case  in  the  absence  of  the 
one  making  the  complaint  is  not  admissible. 
Id, 

Nuisances,  The  fall  of  Ice  and  snow  from 
a  building  upon  a  horse,  causing  him  to  start, 
is  the  direct,  proximate  cause  or  injury  to  the 
driver  although  the  ice  and  snow  did  not  hit 
the  driver,  p.  695.  Where  a  portion  of  Che 
roof  of  a  budding  prelects  over  the  highway, 
and  injury  results  therefrom  by  the  fall  of  snow, 
and  such  injury  is  caused  by  negligence  in  the 
construction,  the  encroachment  on  the  high- 
way is  wrongful.  Id.  The  Act,  making  a 
private  nuisance  of  any  fence  unneceasarilv  ex- 
ceeding six  feet  in  height.  Is  within  the  limits 
of  the  police  power  and  constitutional,  p.  81. 
Malevolence  must  have  been  the  motive  for 
erecting  such  a  fence  to  render  it  a  nuisance.  If 
such  height  is  necessary,  there  Is  no  liability; 
and  if  the  owner  thinks  it  necessary  be  is  not 
liable  because  he  also  acts  noalevofently.  Id, 
Help  given  bv  one  lawfully  building  audi  a 
fence  upon  his  wife's  land  wHI  not  of  itself 
render  him  liable  to  prosecution.  Id,  A  right, 
by  custom,  to  maintain  a  building  or  pennap 
nent  structure  upon  the  land  of  another  cannot 
be  acquired   p.  87. 

Abatement  of  nuisance.  The  Iowa  Oode, 
section  8381,  giving:  the  right  to  "any  person 
injured  thereby"  to  maintain  an  action  to  abate 
a  nuisance,  does  not  change  the  ordinary  rule 
that  a  private  individual  will  not  be  allowed 
to  restrain  or  abate  a  public  nuisance  unless  be 
can  show  some  peculiar  or  special  damage  or 
injury  to  himseli.  p.  282.  Where  two  families 
occupy  rooms  in  the  same  house,  using  In  com- 
mon the  halls  and  stairways,  equity  will  not 
restrain  the  one  from  committing  a  nuisance 
against  the  other,  unless  the  proof  is  clear  and 
strong;  equity  will  discourage  interfering  in 
mere  domestic  broils,  p.  868.  While  the  doing 
of  certain  acts  in  the  use  of  his  dwelling-house 
might  not  in  themselves  amount  to  a  private 
nuisance,  yet  when  done  wantonly  ana  mnli- 
ciously,  to  annoy  his  neighbor,  and  destroy  the 
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peace  siid  quiet  of  bis  home,  they  may  amount 
lo  a  nuisance  which  equity  will  restrain.    Id, 

Tort  for  lou  of  ifm'a  ierviees.  In  ap  action  of 
tort  brought  by  a  father  for  the  loss  of  his  son's 
services,  tne  father  will  not.  be.  permitted  to 
testify  that  in  his  own  mind  he  did  not  intend 
to  emancipate  the  son,  if  the  facts  in  the  case 
-warrant  a  finding  by  the  iury  of  an  implied 
emancipation  which  would  cut  off  the  fatner's 
fight  to  maintain  the  action,    p.  608. 

J^0olitfenMqfdireetor$of9a9ing$bank,  Where 
the  directors  of  a  savings  bank  met,  in  some 
years,  but  once  or  twice,  instead  of  every  weelL 
as  required  by  their  by-laws,  and  never  caused 
the  books  of  the  bank  to  be  examined,  or  called 
for  8  statement  of  their  accounts  with  other 
banks,  although  there  was  nothing  to  show 
dishonesty  or  bad  fidth,  they  were  held  guilty 
of  such  negligence  as  held  them  liable  for  losses 
to  depositors  occasioned  by  the  insolvency  of 
the  bunk.  p.  S84.  Thev  are  personally  re- 
sponsible for  frauds  and  losses  resulting  from 
their  gross  negligence  of  duties  to  their  trusts. 
Id. 

Negligence  of  hormman  on  crowded  IhoroHgK- 
fare.  Riding  a  horse  at  an  im proper  speid  along 
a  public  street,  and  at  the  time  looking  in  another 
direction,  is  culpable  neeliffence.  p.  614.  Foot 
passengers  have  equal  nghts  in  the  streets  with 
those  mounted  Co  oorseback  or  driving  in  car- 
riages. Neither  has  a  priority  of  rij;ht  over 
the  other;  both  are  bouna  to  use  reasonable  care 
to  avoid  collision.  Id,  Evidence  is  admissible 
to  show  the  excess  of  tiavel  on  that  street  over 
other  streets.    Id, 

Negligenee  pf  phyHeian  and  wrgeon.  The 
degree  of  care  and  skill  required  of  physicians 
is  that  reasonable  degree  of  care  and  skill  which 
physicians  ordinarily  exercise  in  the  treatment 
of  tbeir  patients,  p.  6^.  In  an  action  for 
damaf^,  based  upon  lack  of  care  and  skill  of 
a  physician,  the  burden  of  proof  is  on  the  plaint- 
iff. Id.  If  for  the  preservation  and  prolonga- 
tion of  a  woman's  life  the  physicians  perform 
an  operation,  they  are  Justified  in  doing  so  if 
she  consents,  whether  her  husband  consents  or 
not.  Id,  The  patient  is  presumed  to  consent; 
and  the  burden  of  proof  to  show  lack  of  consent 
is  on  the  party  alleging  it.    Jd, 

Ptteaenger  carriers:  liMlity  for  injuriee  Sy 
negligence.  Railroad  corporations  are  not  in- 
surers of  the  lives  or  safety  of  passengers  up- 
on their  cars;  their  neglect  of  a  duty  owin?  to 
the  passenger  must  be  shown  to  render  them  li- 
able, p.  252.  The  failure  of  a  railroad  com- 
pany to  remove,  while  yet  on  the  route,  a  thin 
covering  of  ice  and  snow  which  had  accumu 
lated  on  the  plntform,  will  not  constitute  such 
negligence  ns  will  make  it  liable  for  an  injury 
which  a  passenger  sustained  by  slipping  there- 
on.   Id, 

Their  obligation.  The  obligation  in  this  re- 
spect is  analogous  to  that  imposed  on  municipal 
corporations,  and  the  degree  of  rnre  required 
must  be  determined  by  t  be  circumstancesof  each 
case.  Jd,  A  passenser  who  goes  from  one 
car  to  another  of  a  moving  train,  to  find  a  seat, 
does  not,  while  so  upon  the  platform,  take  the 
rink  of  a  collision  with  another  train,  p.  166. 
The  relation  of  pflssenffcriscstiiblisbed  on  safe- 
ly enieriug  ihe  car  with  intent  to  become  a  pas- 
senger. Id,  If  a  railroad  company  in  uRi'ng 
tracks  br*longing  to  a  thiixl  party  might  have 
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discovered,  by  thb  exerdse  ox  due  care,  their 
dangerous  character,  it  will  be  liable  for  an  ac- 
cident whether  the  defect  was  in  the  original 
construction  of  the  road  or  however  otherwise 
it  may  have  been  caused,  p.  602.  Under  the 
Public  Statutes  that  in  certain  cases  the -dam- 
ages shall  be  assessed  with  reference  to  the 
degree  of  culpability  of  the  corporation  or  of 
its  agents  or  servants,  "the  corporation  is  not 
rendered  liable  by  showing  that  it  had  assumed 
a  contractual  or  quasi  contractual  responsibil- 
ity for  third  persons  who  were  not  its  servants^ 
but  through  whose  negligence  the  injury  hap- 
pened, p.  502.  The  corporation  is  entitled  to 
go  to  the  Jury  on  the  question  of  safety  of  the 
road.  Id,  The  Pennsylvania  Act  limiting  the 
amount  to  be  recoverea  in  actions  ajRiinst  com- 
mon carriers  for  negligence,  to  $8,000  in  cases 
of  personal  injuries  and  $5,000  in  case  of  death, 
did  not  constitute  a  contract  with  a  corpora- 
lion,  and  is  abrogated  by  the  new  Constitution 
p.  621.  "Utmost  care  and  diligence"  mean  the 
utmost  care  consistent  with  the  carrier's  under- 
taking and  with  a  due  regard  for  all  the  other 
matters  which  ought  to  be  considered  in  con- 
ducting the  business,  p.  88.  A  woman  car- 
ried by  a  railroad  train  bevond  her  station,  the 
employes  refusing  to  put  her  off,  and  to  whom 
they  were  "indecorus  or  insulting"  in  manner, 
may  recover  punitive  damages,  p.  694.  Ex- 
emplary damages  may  be  given  for  the  refusal 
to  sell  a  passenger  a  ticket  or  to  check  his  bag* 
gage  to  a  regular  station  of  a  passenger  train, 
p.  490. 

Ikunagee  for  iftfury  to  tratder,  A  railroad 
company  which  has  made  an  excavation  in  a 
highway  for  its  track,  throwing  up  an  embank- 
ment on  which  travelers  may  pass,  is  liable  for 
injury  sustained  by  a  traveler  where  his  horse 
is  frightened  by  the  running  of  a  hand  car  on 
the  track,  p.  450.  Knowledge  that  there  is 
some  danger  will  not  preclude  a  recovery 
where  the  traveler  was  using  the  only  highway 
which  led  to  or  from  his  home,  with  orainary 
care.  Id,  The  riff  his  of  a  traveler  are  not  lost 
by  one  who  stops  his  wagon  in  a  reasonable 
manner  in  the  highway,  for  the  purpose  of  un- 
loading goods,    p.  696. 

Damages  for  death  caused  by  negligence,  A 
widow,  resident  of  Nebraska,  appointed  as  ex* 
ecuirix  of  her  late  husband  who  died  in  Kan- 
sas from  injuries  received  in  Missouri,  may 
maintain  an  action  for  damages  against  a  rail- 
road company  for  negligenllv  causing  his  death, 
p.  67.  The  distribution  of  the  money  recov 
ered  may  be  enforced  by  the  courts  of  Nebras- 
ka, in  the  manner  prescribed  by  the  laws  of 
Kansas.    Id, 

Linbility  of  master  for  negligently  causin^f 
death  of  servant,  A  railroad  company  is  lia- 
ble for  negligence  in  permitting  a  defective  car 
to  be  used  so  as  to  make  it  dangerous  to  brake- 
men  going  between  cars  to  uncouple  them, 
where  the  defect  was  known  or  might  have 
been  known  to  tbe  cotnpimy.  p.  520.  Where 
the  material  facts  to  show  were  a  hidden  or  la- 
tent defect  in  a  car,  a  special  verdict  which 
shows  the  manner  in  which  the  accident  and 
injury  occurred  and  the  condition  of  the  car 
and  appliances,  need  not  be  required  to  describe 
the  appliances.  Id.  If  a  special  venlict  is 
silent  as  to  facts  in  issue  the  court  will  assume 
that  the  party  upon  whom  rested  the  burden 
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of  proof  fafled  to  proye  them.  Jd.  A  brake- 
man  is  not  chargeaole  with  contributory  negli- 
gence in  ^ing  between  cars  to  uncouple  tl^em, 
not  knowmg  of  a  dangerous  defect  in  tbe  ap- 
pliance;). Jui.  Where  it  appears  that  decedent 
was  at  the  time  of  his  death  in  the  employ  of 
the  company,  and  that  he  left  a  widow  and  one 
child  four  years  old,  the  inference  is  that  he 
was  in  the  vigor  of  manhood  and  was  at  the 
time  earning  money  (or  their  support.  Id, 
The  company  cannot  defend  on  the  ground  that 
he  was  killed  while  working  in  violation  of  the 
Sundav  Law.  Id.  Declarations  which  are  the 
natural  emanation  or  outgrowth  of  the  act  or 
occurrence  in  litigation,  although  not  precisely 
concurrent  in  point  of  time,  may  be  admissible 
as  part  of  the  act  or  transaction  itself.  Id,  Dec- 
larations of  a  brakeman  within  two  minutes 
after  he  was  thrown  under  a  car  while  attempting 
to  uncouple  it  are  admissible  as  part  of  the  reages- 
t4B,  Id,  The  construction  and  operation  of  a 
railroad  without  blocking  its  frogs  and  switches 
is  not  negligence  per  «0.  of  which  a  court  will 
take  jucncial  notice.    To  warrant  a  recovery 


9.  Cbhonal  Law. 

Procedure  in  federal  courts,  A  state  law 
passed  since  17^  cannot  affect  criminal  pro- 
cedure in  the  federal  courts.  The  federal 
courts  are  governed  in  criminal  causes  by  geo* 
eral  common -law  procedure.  The  commoD- 
law  practice  and  procedure  detailed,  pu  229. 
In  a  State  where  the  use  of  local  jails  tor  tlie 
United  States  prisoners  is  permitted,  when  a 
prisoner  is  committed  to  jail»  a  copy  of  the 
commitment  should  be  leift  with  the  Jailer; 
and  where  practicable  it  should  be  certified 
and  bear  the  seal  of  the  court.    Id, 

State  statutes,  Tbe  Illinois  Warehouse  Act 
imposing  a  penalty  for  issuing  receipts  for 
property  not  actually  in  store,  is  germaoe  to 
ana  embraced  withm  the  title:  "  An  Act  to 
Regulate  Public  Warehouses/'  etc.  p.  461. 
It  was  intended  to  protect  the  public;  and  the 
issuance  of  receipts,  transferable  by  indorse- 
mentp  when  no  property  is  in  store,  and  given 
as  security  for  loans,  renders  the  warehouseman 
liable  cnminally,  without  intent  to  defraud; 
,  -  '  I  ^  knowing  it  to  be  false  is  sufficient.    Jd. 

evidence  must  be  adduced  to  show  that  the  |  The  Act  was  not  repealed  by  the  Criminal 


frogs  and  switches  were  inherently  unsafe  and 
dangerous  when  prudently  working  them,  and 
that  blocking  lessens  the  danger,  p.  67.  To 
hold  a  corporation  liable  for  an  injury  to  an  em- 
p]ovd»  resulting  from  the  negligence  of  a  su- 
perior employ^,  there  must  not  only  be  subor- 
aination,  out  the  party  in  control  should  have 
such  an  extended  authority  that  the  court 
may  justly  say  that  he  is  a  vice-principal, 
p.  192. 

FeUow  servants;  who  are,  A  foreman  of  a 
bridge  gang,  engaged  in  repairing  bridges,  is  a 
fellow  servant  with  tbe  persons  operating  a 
freight  train  on  tbe  same  road.  p.  889.  Al- 
though asleep  upon  a  side  track,  liable  to  be 
callea  at  any  moment  to  serve  with  his  gang, 
he  is  on  duty  so  as  to  be  at  the  time  a  fellow 
servant  with  tbe  men  operating  a  freight  train, 
whose  negligence  causes  bis  injiOT^.    Id. 

Damages  for  killing  cattle.  The  Montana 
statute  attempting  to  make  a  railroad  liable  for 
all  damages  to  animals  by  running  trains  can- 
not be  construed  to  mean  that  the  Killing  shall 
be  prima  facie  evidence  of  negligence,  p.  813. 
It  IS  unconstitutional  as  attempting  to  create 
the  liability  without  reference  to  any  violation 
of  law  or  omission  of  duty.    Id, 
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Code.  Id^  Tbe  words  * '  intoxicating  liquors  " 
as  used  in  the  Iowa  statute  mean  "alcohol,  wine, 
beer,  spirituous,  vinous  and  malt  liauorsand  all 
intoxicating  li(]^uor8  whatever."  Litjuor  con- 
taining alcohol  IS,  as  a  matter  of  law,  mtoxicat- 
ing,  however  much  diluted,  and  regardless  of 
the  quantity  drunk  at  any  one  time.  p.  406. 
Whether  cider  is  vinous  or  spirituous  is  to  be 
determined  by  the  jury;  and  this  may  be  deter- 
mined by  its  efifect  upon  the  drinker,  p.  415. 
Citizens  of  Tennessee  prohibited  from  agaic 
marrying  because  of  their  adultery  are  not  pro- 
tectee! from  prosecution,  by  leaving  the  State, 
temporarily  for  the  purpose  of  evading  its  laws^ 
and  contracting  a  marriage  in  anouer  State 
where  such  marriages  are  not  prohibited,  p. 
708.  When  punishment  Ib  prescribed  within 
defined  limits,  evidence  of  intent  is  admissible 
to  fix  tbe  degree  of  criminality  and  the  puush- 
ment  commensurate  thereto.  "  p.  461. 

Adulterp.  Citizens  of  Tennessee  prohibited 
from  mar^ng  because  of  their  adultery  while 
married  to  another  are  not  protected  from  a 
prosecution  by  leaving  tbe  State  temporarily 
for  the  manifest  purpose  of  evading  its  laws 
and  contracting  a  marriage  in  another  State 
'  where  such  marriages  are  not  prohibited.  pi708 
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power  of  Congress  to  regulate;  lejalizing 
bridge  over;  Jurisdiction  of  courts  MO 

Conveyance  of  mill ;  wbatpas«(es  UK* 

Wills.   See  Corporations;  Courts ;  Trusts. 
Iwue  of  devUavit  vel  iion; attesting  witnesses; 
evidence;  testamentary  capacity;  undue 
influenue  6C8 

Probate;     executors  and  administrators: 

in^nt  of  leitunt ;  uitaUun ;  rcuuuciution       705 
Bevuoatiun  8U3 
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ACOBPTAHCB.    See  Bills  and  Notbb, 
Notes  axd  Bbhsfs. 

ACnON  OB  SUIT.  See  also  iNsnRAKOB, 
18.  21. 

1.  Where  the  inyasion  of  a  right,— as,  by  the 
orectioD  of  a  nennaneDt  structure  on  the  land 
of  another, — ^if  submitted  to  on  the  one  hand 
and  persisted  in  on  the  other  a  sufficient  length 
of  time,  may  result  in  the  extinction  of  the 
1  ight,  a  remedy  may  be  sought  before  actual 
(lami^e  has  occurred.  Attornejf'Oeneral,  Ad- 
<im»,  y.  Tarr  (Mass.)  87 

2l  Where  it  is  claimed  that  certain  persons 
are  unlawfully  claiming  to  be,  and  are  exer- 
cising the  functions  of,  a  corporation  which 
never  had  an  existence,  such  persons  are  the 
proper  parties  to  be  proceeded  against,  and  the 
:illeged  corporation  Ib  not  a  proper  defendant 
People,  AttameyGeneral,  ▼.  Stanford  (Gal.)  92 

8.  A  bill  is  not  multifarious,  although  the 
<'1aims  of  the  several  complainants  arose  under 
different  contracts,  if  they  are  pursuing,  upon 
the  same  grounds  and  for  the  same  reasons,  a 
common  trust  fund  in  which  they  are  luinlly 
interested .  Langdon  y.  Central  &.  dt  Bkg,  Oo, 
<C.  C.  8.  D.  Ga.)  120 

4.  Where  a  citizen  or  citizens  of  one  State 
sue  in  equiiy  citizens  of  other  States,  to  enforce 
a  trust,  in  the  district  where  the  property  in 
controversy  is  situated,  and  of  which  one  or 
more  of  the  defendants  is  or  are  inhabitants, 
the  suit  does  not  abate  by  reason  of  the  non- 
residency  of  some  of  the  defendants;  but  the 
nonresident  defendants  who  have  been  properly 
tierved  bv  publication  or  otherwise,  and  who 
shall  fail  to  appear,  are  nevertheless  bound. 

Id. 

Notes  ahd  Bbibfs. 

Execator  or  administrator  as  a  party.      680 
For  death  caused  by  negligence.  67 

Snnivability  of  right.  226 

ADVAHCEMENTS,    See  Eyidbiiob,  6. 

ADVERSE    POSSESSION.      See  also 
Watbbs  ahd  Watbbooubsbs,  6,  6,  9. 

1.  Actually  occupying  adversely  part  of  the 
north  half  of  a  quarter  section  of  land,  under 
a  recorded  patent  including  the  whole  quarter 
section,  does  not  constitute  adverse  possession 
of  the  south  half,  which  is  claimed  under  a 
separate  title.    Turner  y.  Stepheneon  (Mich.) 

277 

2.  A  tenant  that  has  never  attempted  to  sur- 
render his  rights  during  the  existence  of  the 
term,  or  committed  any  act  which  authorized  a 
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re-entry  thereunder,  can  acquire  no  rights  dai^ 
ing  that  time  by  adverse  possession.  Bedlow 
V.  Hew  York  Floating  Dry  Voek  Co,  (N.  Y.)  629 

8.  Title  acquired  by  taking  actual  possession 
of  vacant  land  after  having  paid  taxes  thereon 
for  seven  years  under  color  of  title  made  in 
itood  faith  is,  by  force  of  the  Illinois  Statute  of 
Limitations,  such  a  fixed  title  as  will  enable 
one,  not  only  to  defend  his  possession,  but  to 
recover  possession  from  another  who  has  sub- 
sequently taken  iU    Qage  v.  Ranvpton  (III.)  612 

Notes  Ain>  Bbiefs. 

Under  tax  title;  color  of  title;  period  of  limi- 
tation. 512 

ALIENS.    See  Evidenob,  7. 

Notes  and  Briefs. 

As  heirs  to  real  property.  466 

ALLEY.    See  Hiohwats.  1, 2. 
Notes  Ain>  Bbibfs. 
Right  of  public  in.  67,  62 

ANIMALS.    See  Railboads,  1. 

ANTENUPTIAL   CONTRACTa     Ses 

HusBAim  AND  Wife,  1-8. 

APPEAL  AND  EBROR.    See  also  Dam- 

AGES,  2. 

1.  An  appeal  from  an  order  of  the  seneral 
term  is  not  premature,  although  no  judgment 
has  been  entered  thereon,  where  the  order  is  in 
a  special  proceeding  appealed  from  the  surro- 

fite  which  could  only  terminate  in  an  order. 
iJtibey  V.  Mae(m  (N.  Y.)  796 

2.  Under  Ind.  Oode,  $  668,  a  Judgment  can- 
not be  reversed  where  it  a^^pears  that  the  merits 
of  the  cause  have  been  fairly  tried  and  detpr- 
mined  in  the  court  below.  MeNutt  y.  McNutt 
(Ind.)  873 

8.  The  court  of  appeals  will  not  review  the 
conclusion  of  the  officer  spedallv  charged  with 
the  determination  of  the  question  of  the  ne- 
cessity of  certain  work  to  complete  a  job  or 
certain  supplies  for  the  city  of  New  York, 
where  it  appears  that  the  facts  called  for  the 
exercise  of  Lis  judgment,  and  that  a  reasonable 
necessity  might  uv  possibility  have  existed. 
Brady  v.  New  York  (N.  Y.)  751 

4.  A  defendant  in  error  against  whom,  as 
cross  petitioner  in  the  trial  court,  a  judgment 
had  been  rendered  which  is  in  favor  of  all  the 
other  parties  to  the  suit,  and  to  which  no  error 
is  assigned  by  another  partv,  is  required  to  file 
his  cross  petition  hi  error  within  two  years  after 

891 
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the  rendition  of  such  Judgment,  in  order  to  ob- 
tain its  TeversaL    MauMX  ▼•  Pureell  (Ohio) 

763 

8.  Objections  to  a  Judgment  must  be  pre- 
sented by  tbe  proper  motfon  to  the  trial  court, 
or  they  wUl  not  be  regarded  OD  appeaL  Mc- 
NuU  V.  McNutt  (Ind.)  872 

6.  Exceptions  to  alleged  findings  of  fact 
when  they  are  supported  by  evidence,  and  to 
the  refusals  to  find  when  they  are  established 
by  undisputed  proof,  present  questions  of  law 
leviewable  in  tbe  New  York  Court  of  Appeals. 
Bedlaw  ▼.  JVtftf  Tark  Floating  Dry  Dock  Co, 
(N.  Y.)  e89 

7.  A  general  objection  to  eridence  as  "  in- 
competent, immaterial,  and  irrelevant,"  is  not 
sufficient  to  present  any  question  on  appeal. 
B^nytr  v.  Frost  (Ind.)  614 

8.  The  exclusion  of  a  question  to  a  witness 
cannot  be  considered  on  appeal,  unless  the  bill 
of  exceptions  shows  what  the  answer  would 
have  been,  or  what  it  was  offered  to  prove  by 
him  if  he  were  allowed  to  answer,  amethurht 
Y.  Independent  Cong.  Church  (Mass.)  606 

9.  Where,  on  the  trial  of  an  issue  deviecwit 
vel  von,  a  medical  expert  was  permitted  to  an- 
swer two  improper  hypothetical  questions, 
which  he  did,  fully  covering  the  whole  case, 
and  the  court  refused  to  permit  him  to  answer 
two  proper  hypothetical  questions  which  em- 
braced no  more  than  the  two  he  was  permitted 
to  answer,  the  party  who  was  thus  deprived  of 
havine  his  proper  hypothetical  questions  an- 
swered w  as  not,  and  could  not  have  been,  preju* 
diced  by  the  en  or;  and  for  such  error  the  ap- 
pellate court  would  not  reverse  the  decree  and 
set  aside  the  verdict.  Kerr  v.  Luntford  (W. 
Va.)  668 

10.  The  admission  of  testimony  relative  to 
an  injury  to  property  l^  the  flow  of  water  is 
not  injurious  where  the  charge  of  the  court 
confines  tlie  jury  to  the  sole  question  of  dam- 
ages caused  by  the  obstruction  of  the  street  in 
front  of  the  property,  tichneider  v.  Detroit 
(Mich.)  64 

11.  Where  there  is  no  pretense  of  any  de- 
fense except  under  the  general  issue  requiring 
pinintifl  to  prove  his  esse,  and  this  is  done  by 
undisputed  testimonv  showing  a  right  to  re- 
covery, error  in  the  instructions  is  ImmateriaL 
Penn  v.  Parker  (IlL)  836 

Notes  and  BnncFa. 

Erroneous  admission  of  evidence,  when 
harmless.  218 

ARBITRATION  AND  AWARD.    See 

also  AssuuPsiT,  8;  Contracts,  11, 17. 

1.  An  express  agreement  not  to  revoke,  and 
to  waive  any  right  to  revoke,  a  submission  to 
arbitration,  does  not  pre  vent  a  revocation  there- 
of, under  N.  Y.  Code  Civ..Proc.  g  2888,  at  any 
time  before  the  closing  of  the  proofs  and  the 
final  submission  of  the  cause  for  decision;  and 
upon  such  revocation  the  foundation  of  the  ar- 
bitrator's power  is  gone,  and  no  further  action 
can  be  had  under  the  submission.  People^  Un- 
ion Ine,  Co.  V.  Naah  (N.  T.)  180 

2.  When  a  building  contract  provided  that 
the  decision  of  the  architect  should  be  conclu- 
sive on  the  question  whether  ^orL  done  in  the 
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course  of  the  erection  of  thebuiYdingwas  wftb- 
in  the  specifications,  or  not,  it  was  an  Implicft- 
tion' indispensable  to  the  effectuation  of  tte 
purpose  of  the  parties,  that  such  decision  should 
be  an  honest  one. .  Vhi9m  v.  Sehipper  (K.  J.) 

KOTBS  AND  BBtKFflL 

Submission  to;  effect  of ;  revocation  of;  Judjg- 
ment  on  award.  l9> 

Effect  of  award;  remedies.  Qtt 

ARMY  AND  NAVY. 

The  enlistment  of  a  minor  without  the  wrft- 
ten  consent  of  his  parent  or  guardian,  if  be  has 
one  entitled  to  his  services  and  control,  i^  in- 
valid ajid  of  no  legal  effect;  and  the  invalidity 
ma^  be  claimed  by  the  ndnor  himself,  eithtf 
before  or  after  attaining  his  majority.  Ro 
Chapman  (C.  C.  N.  D.  Ga.) 

HOTBB  AXD  BBIBF8L 

Enlistment  of  minor. 
ASSAULT  AND  RATTERY.    See  also 

LiCENSB,  3. 

1.  A  master  has  no  right  of  action  for  an  as- 
sault, or  an  assault  and  battery,  upon  his  aer> 
vant,  unless  some  loss  of  service  or  capacity  to 
serve  results  therefrom.  Ftuker  v.  Georgia  /ZL 
db  Bkg.  Co,  (Ga.)  84S 

d.  A  lessee  or  licensee  of  the  exclusive  priv- 
ilege of  entering  the  cars  or  upon  the  rii^ht  of 
way  to  sell  or  supply  lunches  is  not  a  servant 
or  agent  of  the  corporation,  so  as  to  render  it 
liable  for  an  assault,  or  an  assault  and  battery, 
committed  by  such  lessee  or  licensee  upon  a 
competitor  who  seeks  lawfully,  on  his  own 
premises,  to  obtain  the  patronage  of  passengers. 

Id. 

8.  One  from  whom  property  has  been  wrongs 
fully  taken  may  regain  his  momentarily  inter- 
rupted  possession  thereof  bv  tbe  use  of  reawn* 
able  force  short  of  wounding  or  the  employ* 
ment  of  a  dangerous  weapon,  especially  after 
makiuflr  demand  for  its  return.  Ootn.  v.  Dona- 
hue (Mass.)  829 

NOTBS  AND  BRIEF& 

Right  to  recapture  property;  defense  of  pe^ 
son  and  property;  degree  of  force.  62t 

ASSIONMENT.    See  Claix N  6, 7;  Insijb> 

▲NCE,  9, 10;  PLBADINa.  5. 

ASSIGNMENT    FOR    CREDITORS. 

See  Conflict  of  Lawb,  1-4;  Insolvknct 
AND  Assignment  for  Cbeditobs. 

ASSUMPSIT.    See  also  Eyidbncb,  (N>. 

1.  A  voluntary  payment,  without  duress  of 
person  or  goods,  of  an  assessment  for  the  ex- 
pense of  grading  and  paving  a  street,  under  an 
«jrdinanoe  which  was  void  on  its  face,  \b  a  mis- 
take of  law,  and  no  action  will  He  to  recover 
back  the  money  so  paid.  Pkelpe  v.  New  York 
(N.  Y.)  m 

2.  A  recovery  upon  n  quantum  meruiimir 
nnt  be  had  for  literary  services,  under  a  contract 

whicii  proviUes  tiiat  compensation  therefor  is 
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to  lie  derived  solely  from  a  divisioD  of  profits 
from  sales  after  publicatiOQ.  Key9ef9  Appeal 
(Pa.)  159 

8.  Malcing  a  claim  to  laod  and  erecting  a 
fence  tbereon,  after  an  award  by  arbitrators  as 
to  the  boundary  line,  finding  that  the  land  be- 
longs to  the  adiofiiing  owner,  does  not  consti* 
tute  a  breach  of  a  stipulation  in  the  submission 
"  to  abide  by  and  perform  the  award/'  for 
-which  assumpsit  wiU  lie;  but  the  remedy  is 
hs  an  action  of  tort     Weelu  y.  Trash  (Me.) 

632 

4.  If  one  furnishes  goods  upon  an  executed 
consideration,  he  cannot  maintain  an  action  to 
recoyer  for  their  price,  although  the  original 
agreement  was  yoid  under  the  Statute  of 
muds.    Starratt  y.  Mullen  (Mass.)  6tf7 

5.  The  sum  paid  by  a  broker  for  com  pur- 
chased by  him  to  fill  a  contract.  In  conformity 
with  rules  and  usages  of  the  board  of  trsde, 
whereby  the  principal  is  under  an  implied  ob- 
ligation to  indemnify  him,  is  a  debt  recoyer- 
able  upon  common  money  counts  as  money 
adyanced  to  defendant's  use.  Pnrin  ▼.  Parker 
(111.)  836 

Nona  AVD  BRiEFa. 

Recoyery  on  quaiKtum  meruit, .  169 

ATTAOHKEirr. 

Nonw  jkJXD  Bbiefs. 
By  nonresident  100. 

ATTOBNEY-OENERAL. 

A  proceeding  in  equity  to  enjoin  an  intm- 
•ion  thereon,  and  to  compel  the  remoyal  of 
buildings  erected  on  land.reserved  for  public 
landing  places  by  private  individuals,  may  be 
maintained  by  the  attorney-general.  AUarney- 
Oeneral,  Adanu,  v.  Tarr  (Mass.)  87 

ATTORNEYS.    See  also  Notice,  1. 

1.  Plaintiff's  attorney  has  no  lien  on  the  land 
in  controversy,  or  any  claim  against  defend- 
ants personally  for  his  fees,  under  Ey.  Gen. 
Stat  chap.  6,  f  16,  giving  an  attorney  a  lien  on 
a  demand  arising  out  of  contract  placed  in 
his  hands  for  collection,  and  on  a  Judgment 
whether  in  contract  or  for  a  tort,  and  on  prop- 
erty recovered,  upon  the  dismissal  in  eood 
faith  of  an  action  to  enforce  a  contract  for  mod, 
without  any  recovery  or  consideration  except 
that  each  party  shall  pay  his  own  costs,  al- 
though it  IS  against  the  consent  of  such  at- 
torney.   Bow  y.  Foffle  (Ky.)  70S 

2.  An  attorney  who  has  prepared  deeds  of 
trust  and  been  consulted  as  to  the  purposes  for 
which  they  were  made  cannot  afterwards,  on 
purchasing  the  land  included  therein,  on  an 
execution  sale,  mainiaia  a  suit  to  set  aside  such 
deeds  as  fraudulent;  and  where  another  peison 
simply  loans  to  blm  the  use  of  his  name  in  pur- 
chasing the  lands  and  bringing  the  suit,  the 
Cuse  will  be  treated  as  if  the  aitoruuy  ^ere  the 
actual  party.    JJavis  v.  Kltne  (Mo.)  78 

Notes  and  Bbiefs. 

Uen  of;  dismissing  action  without  his  con- 
sent 70S 
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AVERAGE. 

Notes  and  Bbieps. 
Contribution  of  passengers'  effects. 

BANKRUPTCY. 

Notes  and  Bribfb* 

Effect  of  foreign  proceedings. 
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BANKS  AND  BANKING.    See  also  In- 
terest, 2;  Tbusts,  4, 6. 

1.  The  entry  in  a  depositor's  bank  book, 
which  is  returned  to  him,  of  the  payment  of  a 
check  to  the  payee  named  therein,  puts  the  de- 
positor under  no  obligation  to  look  to  see 
whether  the  check  was  paid  upon  a  forged  in- 
dorsement or  not  Atlanta  NcU,  Bank  v.  Burke 
(Qa.)  96 

2.  A  bank  depositor  is  not  precluded  from 
holding  the  bank  liable  for  cashing  bis  check 
on  a  forged  indorsement,  by  the  fact  that  a  note 
and  deed  forged  in  the  same  manner  had  been 
palmed  off  on  the  depositor  himself.  Id, 

8.  The  liability  of  a  bank  to  its  depositor  is 
not  avoided  by  payment  of  money  upon  his 
check  to  a  person  who  forges  the  name  of  the 
payee.  Id. 

4.  The  genuineness  of  the  last  indorsement 
on  a  check  does  not  relieve  a  bnnk  from  look- 
ing to  the  genuineness  of  preceding  indorse- 
ments. Id. 

6.  Where  money  collected  by  a  bank  for  an- 
other bank,  under  instructions  for  immcdinle 
return,  is  allowed  to  remain  several  months 
with  the  collecting  bank,  which  becomes  insol- 
vent vrithout  havmgnuide  return,  the  bank  for 
which  the  collection  was  made  will  not  be  con- 
sidered a  cestui  gue  trust,  but  will  be  treated  as 
an  oidinary  creaitor.  Philadelphia  Nat,  Bank 
y.  Iknod  (C.  C.  £.  D.  N.  C.)  480 

6.  The  statutory  prohibition  against  prefer* 
ences  in  the  distribution  of  assettf  of  insolvent 
national  banks  will  not  prevent  a  cestui  que 
trust  from  following  trust  money  held  for  him 
by  such  bank  as  trustee,  into  any  new  invest- 
ment thereof  made  bv  the  bank,  capable  of 
identification,  but  will  prevent  its  being  fol- 
lowed after  it  has  lost  its  identity  by  being 
mingled  with  the  funds  of  the  bank.  Id, 

7.  Where  a  national  bank  contracts  to  collect 
drafts  and  checks  for  another  bank,under  which 
contract  it  has  the  right  to  mingle  the  proceeds 
of  collections  with  its  own  funds  and  make  it- 
self debtor  for  the  amount,  lis  insolvency  will 
terminatesuch  ri^ht;aud  the  proceeds  of  a  check 
properly  indorsed  as  for  collection  and  sent  by 
it  to  a  third  bank  to  be  collected,  which  is  not 
accomplished  until  after  such  insolvency,  are 
the  property  of  the  principal  bank,  and  may  be 
recovered  by  it  in  a  .suit  agaitiMt  such  third 
bank.  Manufacturers  Nat,  Dank  v.  Continental 
Bank  (Mass.)  899 

8.  Directors  of  snvinss  banks  are  porM)nftlly 
responsible  for  fraudM  nml  Iijswch  rusuliiitg  fmm 
gross  negligence  and  iimttentiuu  to  the  duties 
of  tbeir  trust.  Mais/iaU  v.  Farmers  eft  J/.  8a9. 
Bank  ( Va. )  584 

9.  Where,  instead  of  mcH?tlng  every  week,  as 
required  by  tbcir  by  laws,  the  directors  of  a 
saviugs  biiDk  met,  in  some  vears,  but  once  or 
twice,  and  never  caused  the  books  of  the  bank 
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to  be  examined,  or  called  for  a  statement  of 
tbeii  accounts  with  other  banks,  while  their 
Taults  and  cash  drawer  were  emptied  by  illeaal 
abstractions  and  insolvent  loans:  and  while 
one  of  them  was  president  of  an  insolvent  rail- 
road company,  and  knew  its  condition,  and 
secured  hmiself,  its  notes  to  the  bank  for  a 
large  sum  were  allowed  to  become  worthless, 
<— (iitbough  there  was  nothing  to  show  dishon- 
esty or  bad  faith,  they  were  held  guilty  of  such 
negligence  as  made  them  liable  for  losses  to 
depositors,  occasioned  by  the  insolvency  of  the 
bank.  Martfiatt  v.  Fartnsn  A  M,  8a/o.  Bank 
(Va.)  584 

10.  A  person  who  is  not  the  owner  of  stock 
in  a  national  bank,  and  has  no  beneficial  inter- 
est therein,  cannot  be  held  liable  for  assess- 
ments thereon  by  reason  of  the  fact  that  the 
shares  have  been  assigned  to  him  to  hold  in 
trust,  where  it  appears'  upon  the  proper  books 
of  the  bank  that  be  holds  the  same  as  trustee. 
If  he  can  be  held  to  be'  technically  a  stock- 
holder, under  U.  S.  Rev.  8tat.  §  5151,  he  must 
be  also  held  exempt  from  liability  as  trustee, 
under  %  5152.  Weues  v.  Larrabee  (0.  0.  N.  D. 
Iowa)  471 

11.  A  pledgee  of  stock  in  a  national  bank, 
who  holds  it  solely  as  collateral  securitv  for  a 
debt  due  from  the  real  owner  of  the  stock,  can- 
not be  held  liable  as  a  stockholder  for  assess- 
ments thereon,  when  the  name  of  such  pledgee 
as  owner  or  holder  of  the  shares  has  never  ap- 
peared upon  the  books  of  the  bank,  or  even 
upon  the  certificates  of  stock.  Id, 

Notes  aud  Bbdefb. 

See  also  8bt-0ff  Aia>  Ck>uira!BBOLAiic. 

Liability  to  depositor;  payment  of  altered  or 
raised  check  or  forged  paper.  96 

Relation  of  depositor;  duty  to  know  slgna- 
ture;  payment  of  forged  paper.  97 

Relation  to'deposltorrooUecting  agent;  accept 
only  money  in  payment  491 

Cashier's  check;  deposit  of  drafts  or  checks; 
paper  for  collection;  setpoif.  276 

Liability  of  pledgee  of  stock.  471 

Presentation  of  check;  etfect  of;  delay  in 
presenting.  498 

Collections;  rights  and  liabilities  arisingfrom. 


BENEFIT  SOCIETIES.  See  also  Cob- 
PO&ATiOHS,  28, 24;  Evidbnob,  48;  Insub- 
AHOB,  n.;  Tbial,  11. 

1.  Minors  sie  not.  merelv  because  of  their 
minority,  disqualified  from  becoming  members 
of  mutual  benefit  sodeties,  in  the  absence  of 
any  statute  on  the  subject;  and  their  admission 
is  not  such  a  violation  of  the  polipy  of  the  law 
as  will  subject  such  a  society  to  dissolution. 
Ohieago  Mat.  L.  Indemnity  Auo,  v.  Hunt  (111.) 

549 

2.  The  use  of  advance  mortuary  assessments 
to  pay  current  expenses  is  such  a  violation  of 
law  as  will  warrant  the  dissolution  of  a  mutual 
benefit  society,  where  the  statute  provides  that 
no  part  of  the  funds  collected  for  the  payment 
of  death  benefits  shall  be  applied  for  any  other 
purpose.  Id, 

8.  It  is  a  breach  of  ofildal  duty  for  the  ofil- 
2  L.  R.  A. 


oers  of  a  mutual  benefit  society  to  fall  to  keep 
correct  and  intelligible  books  of  account  .wheth- 
er such  failure  results  from  design,  carefeaBoeas^ 
or  want  of  skilL  M, 

4.  Limiting  and  perpetuating  the  adminis- 
tration of  the  society  in  the  hands  of  Uie  man- 
ager and  secretary,  by  means  of  a  system  of 
blank  proxies  unadvisedly  signed  by  applicants 
for  membership,  is  a  violation  of  the  provision 
of  the  statute  requiring  the  affairs  of  mutual 
benefit  societies  to  be  managed  by  not  less  than 
five  trustees.  Id. 

6.  A  promise  to  members  to  refund  to  them, 
at  the  expiration  of  a  certain  period,  all  the 
reserve  fund  to  which  they  would  be  equita- 
bly entitled,  is  a  violation  of  the  statutory 
prohibition  against  the  receipt  by  members  of 
mutual  benefit  societies  of  any  money  as  profit. 

Id. 

6.  The  creation  of  a  tontine  reserve  fund  to 
be  distributed  among  persistent  members  f^ter 
a  certain  period,  out  of  moneys  collected  for 
death  benefits,  is  a  violation  of  the  statute  which 
requires  such  moneys  to  be  devoted  to  payment 
of  death  benefits  only,  and  will  warrant  a  dis- 
solution of  the  society.  Id. 

7.  Numbering  certificates  of  membership 
much,  higher  than  the  actual  number  issued 
operates  as  a  fraud  upon  those  becoming  mem- 
bers in  reliance  upon  such  fidse  numbers,  and 
is  an  improper  practice,  .whether  or  not  done 
with  an  actual  intent  to  deceive  and  defraud. 

Id. 

8.  A  subordinate  lodge  duly  incorporated 
under  state  laws  cannot  be  aeprived  of  the 
possession  and  control  of  property  belonging  to 
it,  by  the  grand  lodge  of  the  order  with  wbich 
it  is  connected,although  under  the  constitution 
of  the  order  it  has  beoi  suspended  by  the  grand 
lodge.  MtrriU  Lodffe,  No.  £99,  L  &  Q.  T.  v. 
EOmwrth  (Q9\.)  841 

NoTBs  AHD  Bbdefb. 

See  also  Ibsubancb. 

What  are;  purposes  of;  nftraetfret;  as  in- 
surance companies.  420 

Remedy  for  refusal  to  levy  asseiBOieDt-  dam- 
ages; practice  and  pleading.  785 

Property  rights.  841 

Dissolution  ot  549 

BILLS    AHD   HOTES.    See   also  Con- 
tbacis,  8;  USUBT,   1. 

1.  An  English  patent,  if  regular  in  form  and 
in  existence  as  a  aocument,  i^  by  force  of  the 
English  decisions,  suflSdent  consideration  to 
support  a  promiBsory  note  made  in  Massachu- 
setts, even  although  the  patent  is  in  fact  inval- 
id for  want  of  novelty,  and  notwithstanding 
the  fact  that,  under  ue  Massachusetts  deci- 
sions, a  note  given  for  an  invalid  United  States 
patent  is  without  consideration.  ChenUeal 
EUeMcLigM  dbPowrOo.  v.  ^Bbtpaftf  (MasO 

2.  Where  the  payees  of  a  promissotr  note, 
who,  for  the  purpose  of  discounting  it,  had  left 
it,  with  their  indorsement,  to  enable  the  pro- 
posed purchaser  to  inquire  as  to  the  solvency 
of  the  makers,  had  obtained  Judgment  for  the 
value  of  the  note  against  (he  purchaser,  who 
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refused  either  to  difloouot  or  return  It,  the  pay- 
ment of  the  Judgmentinvested  the  latter  wim 
title  to  the  note  as  of  the  date  of  the  oonversion, 
hut  without  any  obligation  of  the  payees  as  in- 
dorsers,  because  the  indorsement,  being  made 
for  the  mere  purpose  of  diseoimting  the  note, 
had  never  been  consummated.  Emu  y.  Soda- 
€tt  (Minn.)  449 

8.  One  who  Indorses  a  note  in  blank,  wheth- 
er by  writinff  his  name  above  or  below  that  of 
the  payee,  isliable  primafadessa  maker,  and 
may  be  sued  as  such.  Bemw%\FaXU  NtU.  Bank 
V.  thna  Marble  Co.  (Vt)  428 

Notes  aed  BEisFa 

See  also. Banks  aed  Baekieo. 

Liability  of  cashier;  parol  evidence  to  affect, 

428 

Acceptance  l^  telegram;  qualified  accept- 
ance; payable  at  banking  house.  709 

Conversion  of.  449 

BOARD  OF  TRADE. 

1.  The  doctrine  that  when  private  proper^ 
is  devoted  to  a  public  use  and  becomes  affect- 
ed with  a  public  interest  it  ceases  to  be  jurii 
privationlY,  and  Ib  subject  to  public  regulation, 
applies  to  the  f umishingof  market  reports  to  the 
publicby  the  Chicago  Soard  of  Trade.  JITtfio 
Fork  d}  C,  Grain  A  Stock  Bcch,  ▼.  Chicago 
Board  of  Trade  (m,)  411 

2.  The  Chicago  Board  of  Trade  camiot,after 
having  no  conducted  its  affairs  for  a  lone  term 
of  years  as  to  create  a  standard  market  For  ag- 
ricultural products,  and,  in  concert  with  tele- 
graph companies,  built  up  a  system  for  the  in- 
stantaneous and  continuous  indication  of  that 
market,  until  such  system  has  become  impressed 
with  a  public  Interest,  be  allowed  to  oiscrim- 
inate  between  persons,and  sav  that  one  shalland 
another  shall  not  receive  the  market  reports, 
when  all  are  equally  willing  to  conform  to  rea- 
sonable rules  on  the  subject  and  pay  for  the 
information.  M, 

8.  Hence,— Mtf,  that  the  Chicago  Board  of 
Trade,  and  the  tel^mph  companies  acting  in 
connection  with  it,  have  no  right  to  refuse  to 
furnish  the  New  York  &  Chicago  Ondn  & 
Stock  Exchange— an  Illinois  corporation  organ- 
ized for  buying  and  selling  grain — ^with  the  reg- 
ular telegraphic  "ticker^  market  quotations, 
it  appealing  that  such  Exchange  was  willing 
to  conform  to  the  regulations  of  the  Board  of 
Trade  in  reference  to  furnishing  such  quota- 
tions, and  to  pay  for  the  same,  and  that  ft  was 
not  engaged  m  a  gambling  or  ''bucket  shop" 
business.  li. 

NOTBS  AHD  BbXBFBL 

Regulation  of  business;  discrimination  b^, 
in  giving  information.  4il 

BONA    FIDE     PURCHASER.       See 

Deed;  Mortgage,  8;  Ysndob  and  Pub- 
chaser,  4,  6. 

Notes  kxd  Bbxefs. 

Relinquishing  security;  valuable  considera- 
tion. (i;29 
!  L.  R.  A. 


BONDS.  See  Ezbcutors  ahd  AmoNift- 
TRATOB8,  6,  6:  Fraud  ahd  Fraudulert 
conybtanges;  limitatioh  ov  aotzqbs^ 
6;  Taxes,  &-10. 

Notes  ahd  Bbief& 

See  also  Taxes. 

Of  municipality;  validity  of ;  recitals;  power 
of  towns  tcissue.  %4Si 

Past-due  coupons  attached.  858^ 

BRIDGES.  See  Highwatb,  13;  Taxes,  4; 
Watebs  and  Watbbooub8E8»  i-^ 
Notes  and  Bbdefs. 

BROKERS.  See  also  Assumpsit,  6;  In- 
tbbebt,  1. 

1.  It  is  not  the  duty  of  a  broker  who  \n  en* 
titled  to  have  a  margin  suppli^  by  his  prind- 
pal  on  the  sale  of  com,  to  buy  in  the  com 
within  a  reasonable  time  after  the  principal'^ 
refusal  to  supply  the  margin,  where  such  re- 
fusal is  not  absolute,  but  accompanied  by  a 
promise  to  pay  the  losses  when  differencea 
were  settled,  and  not  before.  Perin  v.  Parker 
(III)  88(^ 

2.  Under  the  rules  of  the  Board  of  Trade 
of  Chicago,  where  a  broker  sells  for  future  de> 
livery  under  authority  from  his  principal,  the 
latter  is  under  an  implied  contract  to  fumish 
margins  when  demanded;  and  if  he  fails  to  do 
so  the  broker  is  authorized,  without  waiting 
for  the  maturity  of  the  contract,  to  buy  pro- 
dude  to  fill  his  contracts.  Id. 

BURDEN  OF  PROOF.  See£viDENOE,n. 

CANALS.    See  also  Highwats^  8.' 

The  State,  having  for  more  than  twenty 
yeara  suffered  merely  by  acquiescence,  without 
pemiiasion  or  agreement^  the  use  of  a  strip  of 
covered  surface  over  a  canal  feeder  for  pur- 
poses of  passage,  owes  a  du^  to  abstain  nom 
injuring,  either  carelessly  or  intentionally,  a 
person  so  using  it,  but  not  a  duty  of  active 
viffUance  to  prevent  such  injury,  espedally 
where  the  tiaveler  is  perfectly  familiar  with 
the  conditioD  of  the  surface.  Jknakue  v.  Buae 
(N.  Y.)  57(> 

CARRIERS. 

L  Of  PASaENGEBSL 

n.  Of  Fbeight. 

Notes  and  Bbiefs. 

See  also  Confliot  of  Laws,  6;  Custom  and 
Usage,  2;  Damages;  Evidencb,  14,  16; 
Indictment,  etc.;  Tboveb. 

I.  Of  Passengebs. 

1.  An  excursion  ticket  having  the  words 
"Not  good  for  passage,"  on  the  going  part  of 
the  ticket,  and  the  words  "If  detached,^ on  the 
returning  part,  is  valid  when  both  parts  are 
presented  together  at  the  same  time,  to  the 
same  conductor,  on  the  going  trip,  although 
the  parts  have  become  separated  by  inadver- 
tence. Wightman  v.  Chicago  AN.  W.  B.  Co. 
(Wis.)  •     185 

2.  The  relation  of  passenger  is  established 
when  one  has  safely  entered  a  passenger  car,, 
with  the  intention  of  becoming  a  passenger, 
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although  at  a  slopping  place  not  a  stntfon;  and 
wbere  no  inviiatioo  was  held  out  to  take  trains, 
but  where  they  were  permitted  to  be  taken. 
Dewire  v.  Boston  AM.  R,  Co,  (Mass.)  1G6 

8.  A  passenger  who  goes  to  one  car  from  an- 
other 01  a  moving  train  to  find  a  seat  does  not, 
while  po  upon  tlie  platform*  take  the  risk  of 
colHMon  with  another  train;  and  when  bis  con- 
duct does  not  contribute  to  an  injury  from 
sucli  collision,  he  may  recover  from  the  rail- 
road company  for  its  negligence.  Id, 

4.  Railroad  corporations  are  not  the  insurers 
of  the  lives  or  safety  of  passengers  upon  their 
cars,  and  in  order  to  render  them  so,  it  is  es- 
sential to  show  that  they  have  nefi^lerted  the 
performance  of  some  duty  which,  in  the  exer- 
cise of  reasonable  care,  prudence,  and  diligence, 
tbey  owe  to  such  passengers.  Falmer  v.  Ptnnr 
nyVtania  Go.  (N.  Y.)  252 

6.  The  failure  of  a  railroad  company  to  re- 
move from  the  platform  of  a  passenger  car  on 
a  through  tndn,  before  5  o'clock  A.  M.,  while 
yet  on  the  route,  a  thin  covering  of  ice  and 
snow  which  had  accumulated  during  the  night, 
will  not  constitute  negligence  such  as  will  make 
it  liable  for  an  injury  which  a  passenger  sus- 
tained by  slipping  thereon,  especially  when  be 
had  several  times  crossed  over  the  platform 
during  the  night  and  knew  of  its  slippery  con- 
dition. Id. 

6.  Endeavoring  to  board  a  train  moving  at 
the  rate  of  6  miles  an  hour  Is  an  act  of  such 
danger  as  to  prevent  any  recovery  from  the 
railroad  company  for  the  death  of  the  person 
attempting  it,  even  though  the  train  was  evi- 
dently about  to  pass  the  station  where  it  was 
advertiseii  to  stop,  and  where  he  was  waitincr 
for  it,  without  stopping,  and  the  oonductor 
called  to  him  to  jump  on  if  he  was  going. 
Bulkier  v.  OoaperBtawn,  etc.  R.  Co.  (N.  Y.)  682 

7.  If  a  railroad  company  is  using  tracks  be- 
longing to  a  third  party,  and  the  dangerous 
character  of  such  tracks  might  have  been  dis- 
covered by  the  exercise  of  due  care,  it  will  be 
liable  for  an  accident  occasioned  thereby  and 
resulting  in  the  death  of  a  passenger,  whether 
the  detect  was  in  the  original  construction  of 
the  road,  or  was  due  to  the  failure  of  the  owner 
to  make  repairs,  or  however  otherwise  it  mav 
have  been  caused.  LittlQohn  v.  FttMurg  R. 
Cb.  (Mass.)  602 

8.  A  passenger  Is,  whenever  the  performance 
of  the  contract  of  carriage  in  a  usual  and 
proper  wav  necessarily  involves  leaving  the 
vehicle  ard  returning  to  It,  entitled  to  protec- 
tion as  such,  as  well  white  so  leaving  and  re- 
turning as  at  any  other  time.  Dodge  v.  Boston 
4b  B.  &eamahip  Co.  (Mass.)  83 

0.  A  passenger  on  a  steamboat,  who  has  pur- 
chased a  ticket  not  entitling  him  to  meals,  can 
properly  go  on  shore  for  a  meal  at  any  inter- 
mediate  stopping  place  before  reaching  his  des- 
tination, and  has  a  passenger's  right  to  protec- 
tion during  his  egress,  in  the  proper  manner, 
from  the  steamer  for  that  purpose.  Id. 

10.  When  a  proper  place  of  exit  for  passen- 
gers from  a  steamer  is  provided,  a  warning  to 
a  passenger  not  to  leave  at  another  part  of  the 
boat  is  a  reasonable  regulation  which  the  pas- 
senger is  bound  to  obey;  and  his  disobedience 
thereof  will.  In  the  absence  of  a  good  reason 

2L.R.A. 


for  it,  prevent  hts  recovery  from  the  carrier  for 
an  injury  growing  out  of  it.  idL 

11.  A  carrier  of  passengers  is  bound  to  exer- 
cise towards  its  passengers  tbe  utmost  care  and 
diligence  in  providing  against  injuries  which 
human  care  and  foresight  can  guard  against. 
This  rule  applies  at  all  times  when,  and  in  all 
places  where,  the  parties  are  in  the  relation  of 
passenger  and  carrier,  and  includea  attention 
to  all  matters  which  pertain  to  the  business  of 
carrying  the  passenger.  /dL 

12.  The  words  "utmost  care  and  diligence.'* 
which  carriers  of  passengers  must  exercise,  do 
not  mean  the  utmost  care  and  diligence  which 
men  are  capable  of  exercising;  but  they  meaa 
the  utmost  care  consistent  with  tbe  carrier  s 
undertaking  and  with  a  due  regard  for  all  the 
other  matters  which  ought  to  M  considered  in 
conducting  the  business.  Id. 

18.  The  traveling  public  have  the  right  to 
stof)  and  receive  their  baggage  at  any  regular 
station  or  stopping  place  for  the  train  on  which 
they  may  be  traveling;  and  any  regulation  that 
deprives  them  of  that  right  is  necessarily  arbi* 
trairy,  unreasonable,  and  illegal.  FUUb\trgh^ 
C.  iJ3t.L.R.  Co.  V,  Luon  (Pa.)  489 

14.  A  regulation  of  a  railroad  companv  by 
which,  although  a  passenger  may  hiinBelf  get 
off  at  a  regular  station  or  stopping  place  of  a 
passenger  train,  which  is  just  across  the  street 
from  tue  station  of  another  railroad,  he  will 
not  be  sold  a  ticket  to  that  place,  or  his  ba|^- 
gage  checked  to  or  delivered  at  that  station, 
but  will  be  compelled  to  pay  for  a  ticket  to  an- 
other station  a  mile  distant,  and  eo  there  for 
his  baggage, — ^is  unreasonable  and  invalid.  Id, 

15.  The  dominion  of  a  railroad  corporation 
over  Its  trains,  tracks,  and  ri^ht  of  way  is  no 
less  complete  or  exclusive  than  that  which 
every  owner  has  over  his  own  property. 
Hence,  the  corporation  may  exclude  whom  It 
pleases  when  they  come  to  transact  their  own 
private  business  with  passengers  or  other  third 
persons,  and  admit  whom  It  plea.<%e8,  when 
they  come  to  transact  such  business.  This  ap* 
nlies  to  sellinir  lunches  to  or  soliciting  orders 
from  passengers  for  the  sale  of  lunches.  Flu* 
her  y.  Qecn^  R.  db  Bkg.  Co.  (Oa.)  843 

IT.  Of  Fbbight. 

16.  A  custom  cannot  require  that  a  shipper 
should  expressly  agree,  as  a  condition  prece- 
dent to  his  right  to  damages  for  injury  to  stock 
during  transportation,  that  he  would  give  no- 
tice before  removinc:  the  stock.  MiuouriPae. 
R.  Co.  V.  Fagan  (Tex.)  75 

17.  A  custom  requiring  a  shipiier  to  agree, 
as  a  condition  of  shipment,  that  his  measure  of 
damages  should  not  be  more  than  the  cash 
value  of  the  stock  shipped  at  the  place  of  ship* 
ment,  is  illegal.  Id^ 

18.  A  common  carrier  has  no  right  to  de- 
mand of  a  shipper  a  waiver  of  his  rights  aa 
a  condition  precedent  to  receiving  freight.  Id, 

19.  A  carrier  has  the  duty  to  feed  and  water 
stock  during  transportation,  and  cannot  trans- 
fer it  to  the  shipper  by  a  custom  requiring  bim 
to  go  along  on  the  saiine  train  with  the  stock  to 
fe^  and  water  them  at  hia  own  risk  and  ex- 
pense. Id, 

I  Although  goods  are  shipped  at  the  own- 
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cr's  risk,  the  carrier  may  be  liable  for  damage 
caused  by  the  weather  or  rust,  if  occasioned  by 
the  carrier's  Deglij^ncc  or  by  unreasoDable  de- 
lay upon  the  road.  Western  dbA,B.Oa,  v.  Mx- 
ptmivm  Cotton  MilU  (Ga.)  102 

21.  If  a  shipper  of  machinery  agrees  that  it 
may  be  transported  upon  open  cars,  the  carrier 
may  still  be  liable  for  dama/teby  rust  or  hj  the 
weather  during  a  detention  on  the  road,  if  or- 
dinary dUigence  required  the  carrier  to  cover 
the  cars  during  such  detention,  and  it  failed  to 
do  so.  Id, 

22.  On  a  shipment  from  Boston  to  Atlanta, 
the  last  road  named  on  the  bill  of  lading,  which 
runs  into  Atlanta,  cannot  avoid  its  liability, 
under  Cku  Code,  g  2084,  as  the  last  of  several 
connecting  roads,  by  the  simple  fact  that  it 
pushed  the  cais  to  the  track  of  another  railroad 
in  Atlanta,  and  got  that  road  tohaul  them  with 
its  engine  2^  miles,  and  deliver  them  to  the 
mills  to  which  they  were  shipped.  Id, 

23.  Contracts  by  a  railroad  company  with 
other  companies  for  the  establishment  of 
through  routes  and  through  rates  for  the  con- 
tinuous carriage  of  interstate  traffic  do  not  vio- 
late §  7  of  the  Act  to  Regulate  Commerce,  pro- 
hibiting a  combination  to  prevent  the  carriage 
of  freights  from  being  continuous.  KentwSsy 
A  I,  Bridge  Co.  v.  LauieviUe  A  N.  R.  Co,  (C. 
C.  D.  Ky.)  289 

24.  Ko  authority  to  issue  through  tickets  or 
through  bills  of  lading  for  property,  at  through 
rates,  over  connecting  lines,  is  conferred  by  the 
Act  to  Rec^late  Commerce  upon  common  car- 
riers of  interstate  commerce,  in  the  absence  of 
arrangements  between  the  companies.         Id, 

25.  The  requirement  of  the  Act  to  Kegulate 
Commerce, Uiat  every  common  carrier  shall  af- 
ford reasonable,  proper,  and  equal  facilities  to 
connecting  hues,  imposes  upon  a  carrier  no 
duty  cither  to  form  new  connections  or  to  es- 
tablish new  stations,  yards,  or  depots,  or  to  pay 
any  part  of  the  expense  of  providing  such  new 
facilities,  either  for  the  convenience  of  the  pub- 
lic or  of  other  carriers;  and  a  carrier  cannot  be 
compelled  to  receive  or  deliver  traffic  at  a  point 
where  another  company  has  made  a  new  con- 
nection with  its  roads,  but  has  not  provided 
proper  facilities.  .  Id, 

26.  Neither  at  common  law  nor  under  the 
Act  of  Coneress  of  June  16, 1866  (U.  6.  Rev. 
Stat.  §  6268),  or  the  Interstate  Commerce  Act 
of  February  4, 1887,  can -a  common  cairier  be 
compelled  to  make  through  traffic  arrangements 
with  connecting  lines.  Id, 

27.  The  Interstate  Commerce  Law  does  not 
require  a  common  carrier  subject  to  its  provi- 
sions to  establish  through  routes  and  through 
rates  with  all  connecting  lines,  merely  because 
It  may  have  done  so  with  one  of  them.        Id, 

28.  Where  the  charter  of  a  railroad  com- 
pany provided  "  that  any  and  all  such  railroad 
or  railroads  hereafter  constructed  may  connect 
and  join  with  the  road  hereby  contemplated." 
the  connection  thus  authorized  is  a  physical, 
and  not  abuRine>s  connection,  and  it  does  not 
require  an  interchange  of  traffic  at  the  point  of 
Junction.  Id, 

29.  An  individual  shipper  or  consignor  can- 
not legally  require  a  railroad  company  to  send 
a  shipment  by  a  particular  route  beyond  the 
«  L.  R.  A.  r.7 


company's  line,  at  the  some  or  oqnivnlcia 
through  rates  which  such  company  may  have 
established  with  other  connecting  lines;  and 
v;hat  the  individual  shipper  of  intemtate  com- 
merce may  not  lawfully  demand,  common  car- 
riers engaged  in  transporting  such  traffic  may 
liot  lawfully  require  of  connecting  lines.      Id, 

80.  Refusal  of  a  carrier  to  interchange  traf- 
fic with  a  new  road,  at  a  point  whcra  proper  fa- 
cilities therefor  do  not  exist,  does  not  constitute 
any  diKcrimination  or  any  undue  or  unreason- 
ble  preference  or  advantage,  within  the  mean- 
ing of  the  Interstate  Commerce  Act.  Id, 

81.  All  discriminations  and  preferences  by 
one  carrier  between  others  are  not  forbidden  or 
made  unlawful  by  the  Interstate  Commerce 
Act,  but  only  such  as  are  unjust  or  undue  or 
unreasonable.  Id, 

82.  A  carrier  cannot  be  compelled  by  a  new 
connection  formed  with  its  road  by  another 
railroad,  at  a  point  where  there  are  no  facilities 
for  handling  freight,  to  concede  the  use  of  its 
own  track  and  terminal  facilities  to  the  new 
company,  and  accomplish  the  interchange  of 
traffic  at  its  own  yards  and  with  its  own  em- 
ployis.  The  use  of  such  advantages  can  be 
acquired  only  by  mutual  agreement.  Id, 

88.  A  bridge  company  owm'ng  no  freight 
cars,  which  solicits  freight  for  railway  com- 
panies who  will  furnish  the  cars  and  over 
whose  lines  the  freight  is  to  go,  and  merely 
transfers  such  cars  over  its  bridge  to  the  rail- 
way companies  furnishing  them,  charging  for 
its  service  its  regular  bridge  toll,  but  makins 
no  charge  for  transporting  tnc  freight  contained 
or  carried  in  the  cars, — ^is  not  a  common  car- 
rier of  such  interstate  freight  Id, 

84.  A  bridge  company  which  is  not,  either 
in  law  or  in  fact,  a  common  carrier  of  inter- 
state traffic,  cannot  invoke  the  provisions  of  the 
Act  to  Regulate  Commerce  to  compel  railway 
companies  to  transact  business  with  or  through 
such  bridge  company.  Id. 

86.  The  franchises  and  powers  of  building, 
maintaining,  and  operating  a  bridge  and  ap- 
proaches, d^gnaied  as  its  terminal  facilities, 
do  not,  in  and  of  themselves,  constitute  Uie 
bridge  company  a  common  carrier  of  property; 
nor  do  they,  by  any  clear  implication,  confer 
upon  it  authority  "  to  equip  its  road,  and  to 
transport  goods  and  passengers  thereon,  and 
charge  compensation  therefor."  Id, 

86.  Under  the  charter  of  a  bridge  company 
making  its  bridge  and  approaches  thereto  a 
public  thoroucrhfare  or  highway,  for  the  use  of 
which,  by  railroads  or  street  cars,  wagons,  ve- 
hicles, animals,  aqd  foot  passengers,  it  was  au- 
thorized to  charge  "  reasonable  tolls,"  for  the 
collection  of  which  suitable  toUgates  could  be 
established,  the  word  "  tolls"  is  strictly  appli- 
cable to  charges  for  the  use  of  its  highway, 
rather  than  to  compensation  for  transportation 
services  which  the  bridge  company  may  per- 
form or  be  permitted  to  reader.  Id, 

87.  Where  a  railroad  company,  by  contract 
with  a  bridge  company,  acquires  the  right  to 
use  a  bridge,  with  its  approaches,  for  its  en- 
gines, cars,  and  trains,  it  is  regarded,  under  the 
Act  to  Regulate  Commerce,  g  1,  as  the  owner 
or  operator  of  the  bridge  and  approaches,  for 
the  time  being,  as  to  all  freight  transported  by 
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It  ow  iha  bridge.  And  as  to  an  each  trafiSc, 
h,  and  Dol  tbe  bridge  company,  rnnst  be  re- 
gaided  as  the  common  carrier.  Kentucky  d  L 
Bridge  Oo.  t.  LoumiUe  d  N.  R  Ca.  (0.  0.  D. 

Ey.)  280 

88.  A  corporation  which,  beinff  nnder  no  le- 
gal obligation  to  do  so,  voluntarily  contracts  to 
switch  cars  over  its  tracks,  between  two  or 
more  railways,  for  which  service  it  collects  a 
certain  switching  charce  for  switchinff  the  cars, 
loaded  or  empty,  but  charges  notraflSc  rates  on 
the  freight  transported  or  transferred  in  the 
cars  in  the  performance  of  such  service,  as- 
sumes none  of  the  responsibilities  of  a  com- 
mon cfurier,  but  only  those  of  a  switchman. 

Id. 

80.  When  an  agent  of  a  railroad  is  prose- 
cuted under  the  Interstate  Commerce  Act,  it  is 
not  necessary  either  to  allege  or  prove  that  the 
particular  unlawful  act  complained  of  was 
done  under  authority  conferred  by  its  principal 
or  by  its  direction;  it  is  sufficient  to  show  that 
the  accused  was  in  fact  an  agent  of  a  railroad 
subject  to  the  Act,  and  that  the  wrong  was 
committed  under  color  of  his  office  or  agency. 
United  8Utte$  v.  Toeer  (D.  C.  E.  D.  Mo.)     444 

40.  The  South  Carolina  Railroad  Commis- 
sion has  no  Jurisdiction  of  a  complaint  for 
charges  unlawf  ullv  made  by  a  railroad  partly 
in  North  Carolina.for  transportation  which  was 
partly  in  the  latter  State,  although  it  was  for 
part  of  the  original  transportation  by  connect- 
ing lines  between  points  both  in  South  Caro- 
lina, such  transportation  being  interstate  com- 
merce. Stemberger  v.  Oape  Fear  db  T.  V.  R,  Co. 
(8.  C.)  105 

NOTBB  AHD  BRIEra 

Conversion  by.  80 

Rights  of  i>as8enger  on  leaving  vehicle  and 
returning;  degree  of  care  required;  distinction 
between  freight  and  passengers;  liability  for 
defects  in  cars  and  appliances.  88 

Passengers,  who  are;  mail  agents  and  clerks; 
freight  owner  as  free  passenger;  tramps;  per- 
son riding  free.  160 

Round-trip  tickets;  regulations  respecting 
tickets;  through  tickets.  185 

Of  jMSsenger,  not  insurer;  inevitable  acci- 
dent; negligence;  distinction  between  goods 
and  passengers.  252 

Negligence  in  getting  on  and  off  moving  car. 

816 
Duty  towards  passengers;  using  track  of  an- 
other company.  608 

Attempt  to  get  on  moving  train.  888 

Reasonableness  of  rules  and  regulations.  400 

Of  livestock;  duty  and  obligations;  liabili- 
ties; effect  of  usage.  75 

Of  freight;  rights,  duties,  and  obligations. 

102 

By  water;  responsibilities  of;  recovery  for 

loss  or  destruction  of  cargo.  178 

Duties  and  liabilities  under  Interstate  Com- 
merce Act;  reasonableness  of,  and  discrimina- 
tion in,  rates;  classification;  preferences  as  to 
localities.  444 

CHARITABLE   USES.     See  also  Evi- 

DENCB,  25,  27. 

1.  A  charitable  trust  is  one  of  which  the 
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courts  will  take  cognizance  auo  assume  cootroi 
for  the  purpose  of  preventing  its  abuse,  penrer- 
sion.  oar  destruction,    Mannix  v.  Purastf  (Ohio) 

2.  Where  property  is  held  by  aa  archbisbo;> 
of  the  Roman  Catholic  Church  in  trust  to  Lc 
devoted  to  the  uses  of  public  religious  wordiip. 
cemeteries,  orplian  asylums,  and  schools,  each 
church,  cemetery,  asylum,  and  school  is  heSu 
upon  a  separate  trust  and  for  its  own  sepamlc* 
uses;  and  one  piece  of  property  so  held  is  noi 
char^^ble  with  any  part  of  the  expense  of  iiu 
provmg  another,  or  of  improving  church  prop- 
erty generally  in  the  diocese.  Id. 

8.  Property  held  upon  such  trusts  by  the 
archbishop  does  not  pass  to  his  assignee  m  in- 
solvency by  a  deed  of  assignment  made  in  ht* 
individual  cajNicitv  for  the  payment  of  hb  in- 
dividual debts.  Such  an  asdniment  naases  Ui 
the  assignee  no  better  or  different  tide  to  the 
assigned  property  than  the  assignor  held;  and 
eeetvie  que  truet  may  assert,  as  against  the 
assignee  and  the  creditors  of  the  asagnor,  the 
same  rights  that  they  could  against  the  latter  if 
no  assignment  had  been  made.  Id. 

4.  Though  the  several  oongr^ations  of  the 
churclies  so  held  in  trust,  and  the  persona  re- 
spectively possessing  and  having  charge  of 
such  schools,  cemeteries,  and  asylums,  are  sev- 
erally unincorporated  and  otherwise  incapable 
of  holding  the  legal  titie  to  the  property  so 
used,  they  nevertheless  have  such  an  interest  in 
the  trust  property  as  permits  them  to  be  repre- 
sented in  court  by  a  number  less  than  the 
whole,  having  a  common  interest  with  them, 
for  the  purpose  of  protecting  the  propertvfrom 
seiziue  and  sale  for  the  sati&ction  of  the  pri- 
vate debts  of  the  trustee.  id. 

5.  Changes  in  the  membership  of  such  oon- 
eregations  and  bodies  do  not  affect  their  legal 
identity;  and  for  the  purpose  of  continuing  and 
enjoyine  the  uses  to  which  the  properties  re- 
spectively possessed  by  them  are  devoted,  they 
respectively  remain,  in  legal  contemplation, 
the  same  congregations  and  bodies.  Id. 

6.  It  is  not  essential  to  the  eztstence  or  en- 
joyment of  a  trust  for  charitable  uses  that  the 
individual  beneficiaries  are  able  to  show  that 
they  contributed  to,  or  have  a  personal,  pecuni- 
ary interest  in,  the  trust  property;  their  inter- 
est is  measured  by,  and  bmited  to,  the  uaea  for 
which  the  property  is  held.  Id, 

7.  Where  such  trustee  has  made  advances 
from  bis  own  private  means,  otherwise  than  %» 
donations,  to  aesist  in  buyinff  or  improving  the 
trust  property,  he  has  a  claim  upon  the  partic- 
ular property  so  purchased  or  improved,  which 
passes  to  his  assignee  in  insolvency  as  individ- 
ual assets;  and  in  a  proceedinff  l^  the  assignee 
to  subject  the  assets  of  his  asEOgnor  to  the  pay- 
ment of  his  debts,  it  is  competent  for  the  court 
to  order  an  accounting  of  the  advances  so  made, 
with  a  view  to  subjecting  such  property  to  the 
satisfaction  of  such  daim.  Id. 

8.  Such  a  trustee  has  power,  bv  contract,  to 
charge  the  trust  property  with  the  reasonaUe 
expense  of  its  necessary  preservation,  improve- 
ment, and  repair,  in  favor  of  one  who  expends 
money,  labor,  or  materials  for  that  purpose.  Id. 

9.  A  bequest  to  a  school  township  for  the 
support  of  common  schools  is  a  public  sr'' 
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cluiritable  uae.     Skinner  v.  Barraon  Turn. 
(Ind.)  187 

10.  A  school  district  in  Indiana  is  capable  of 
taking  a  devine  in  trust  for  the  support  of  com- 
mon schools  therein.  Id. 

CHATTEIi  MOBTOAGE.     See  Mobt- 

GAGB. 

CHECK.    See  Babxb  and  Banking,  Notbb 

AND  BBIBF& 

CITIZEN.    See  Constitutionaii  Law,  18. 

CLAUZS. 

1.  An  Act  authorizing  the  board  of  claims 
to  rehear,  audit  and  determine,  and  allow  rea- 
sonable compensation  for  meritorious  services, 
etc.,  rendered  to  the  State,  on  a  claim  which 
had  been  previously  rejected  by  the  board  of 
audit  because  of  the  lack  of  legal  authority  for 
employing  such  services,  does  not  violate  N. 
Y.  Const,  art.  8,  §  19,  which  declares  that 
"the  Le^slature  shall  neither  audit  nor  allow 
any  pnvate  claim  or  account  against  the 
State,^'  eta    (/Bdra  v.  State  (N.  Y.)  608 

2.  The  proviso  in  the  amendment  to  K.  Y. 
Const,  art.  7,  g  14,  exempting  existing  claims 
from  the  prohibition  against  allowing  claims 
after  they  are  barred,  cannot  apply  to  any 
claim  accruing  after  the  adoption  of  that 
amendment  Id, 

8  The  value  of  the  materials  furnished  by 
the  claimant  in  the  performance  of  the  services 
referred  to  in  the  T<ew  York  Act  of  1886,  au- 
thorizing the  board  of  claims  to  rehear  and  audit 
the  claims  of  O'Hara  &  Co.  for  work  and  ser- 
vices performed  by  them  for  the  State  under 
the  directions  of  the  quarantine  officials,  con- 
it>tutc  t  part  of  the  daim.  Id. 

4   When   individiuUs    voluntarily    furnish 

Sropert^r  or  render  valuable  services  to  the 
tate  at  the  request  of  state  officers,  with  the 
expectation  of  payment,  the  Legislature  may 
ratify  the  acts  of  such  officers,  although  pre- 
viously unauthorized,  and  make  the  State  lia- 
ble for  the  payment.  Id. 

5.  Legislative  ratification  of  an  unauthor- 
ised contract  by  officers  on  the  part  of  the 
State  gives  a  daim  therefor  a  legal  existence 
for  the  first  time;  and  the  fact  that  a  claim 
against  the  State  on  the  imperfect  obligation 

Ereviously  existing  would  have  been  barred  by 
Ipse  of  time  does  not  make  such  legislative 
ratification  and  authority  to  allow  such  claim 
Invalid,  under  the  New  York  Constitution, 
art  7,  g  14,  providing  that  no  claim  shall  be  au- 
dited or  allowed  or  paid  which,  as  between  dt 
izens  of  the  State,  would  be  barred  by  lapse  of 
time.  Id, 

6.  While  the  accounting  officers  of  the  trea- 
sury may  state  and  certify  accounts  in  favor  of 
purchasers,  assi^ees,  or  transferees  of  daims 
against  the  United  States  for  witness  fees, 
whose  assignments  are  not  controverted,  they 
may  exercise  their  own  discretion  in  the  mat 
ter,  with  due  regard  to  the  convenience  of  par- 
ties and  the  Government.  Such  assignees  have 
no  rights  which  make  it  obligatory  upon  the 
accounting  officers  to  so  state  accounts  in  their 
favor.    Lopez  Y.  United  States  (J).  Q,)         571 

7;  Unrevoked   and  undisputed  orders,  as- 


signments,  and  transfers  of  daims  against  the 
United  States  are  so  far  valid  under  the  law, 
that,  if  payment  be  made  thereon,  the  assign 
ors  will  be  estopped  from  setting  up  any  other 
daim  on  their  behalf;  and  such  payment  will 
be  a  valid  discharge  of  the  indebtedness.     Id, 

8.  A  marshal]  ma^  pay  witness  fees  to  per- 
sons other  than  those  in  whose  favor  such  feea 
are  taxed  by  the  court,  upon  the  unrevoked 
and  undisputed  orders,  assignments,  or  trans 
fers  thereof  by  the  witnesses.  Id. 

9.  The  Act  of  Congress  of  February  22, 1875 
(18  Stat,  at  L.  883),  which  requires  that  the  ac- 
counts of  district  attorneys,  clerks,  marshals, 
etc.,  shall  be  forwarded,  "when  approved," 
to  the  proper  accounting  officers  of  the  trea- 
sury, does  not  make  presentation  to  such  offi- 
cers a  condition  precedent  to  a  right  of  action, 
nor  is  rejection  of  a  daim  by  the  accounting 
officers  of  the  treasury  such  a  determination  of 
a  "commission  or  department  authorized  to  hear 
and  determine,"  within  the  meaning  of  the 
Act  of  Congress  of  March  3,  1887  (24  Stat,  at 
L.  605),  as  will  bar  an  action  in  the  proper 
courts.  Bnein  y.  United  States  (D.  C.  S.  D. 
Ga.)  229 

Notes  and  Bribfs, 
Against  United  States;  assignment. 
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CLERK. 


1.  In  determining  the  number  of  folios  in  a 
final  record,  each  separate  and  distinct  order, 
notice,  or  other  paper  is  to  be  counted  sepa- 
rately according  to  the  rule  prescribed  in  U. 
S.  Rev.  Stat.  §  864;  and  the  aggregate  of  the 
fc*.!os  so  found  is  the  number  of  folios  in  the 
record.  Brwin  v.  United  States  (D.  C.  S.  D. 
Ga.)  220 

2.  Where  the  clerk  makes  the  copy  sub- 
poenas or  subpoena  tickets,  and  furnishes  them 
to  the  marshal  for  service,  at  the  request  or  by 
the  acquiescence  of  the  district  attorney,  the 
derk  is  entitled  to  charge  the  Government  for 
making  such  copies.  Id. 

8.  When  the  derk  states  the  accounts  of 
Jurors  and  witnesses,  taking  their  affidavits  as 
to  travel  and  attendance,  and  presents  the  ac- 
counts stated  in  a  report  to  the  court  for  its  ap- 
proval, he  is  entitied.  to  the  fee  prescribed  by 
the  statute  ''for  making  any  report."  The 
original  orders  signed  by  the  Judge  should  be 
entered  of  record  and  placed  upon  file  by  the 
clerk;  and  he  Is  entitled  to  a  fee  of  10  cents  for 
filing  each.  Id. 

4.  Where,  by  order  of  the  court,  the  clerk 
enters  upon  the  minutes,  as  memorial  services 
in  respect  to  the  late  Vice-President,  a  pro- 
ceeding in  court  of  offidal  character,  the  fee 
for  entering  is  properly  chargeable  to  the  gov- 
ernment Id, 

5.  The  fees  of  the  clerk  for  entering  orders 
approving  accounts  of  marshals,  clerks,  attor- 
neys, commissioners,  etc.,  as  required  by  the 
Act  of  Congress  of  Februair  22, 1875  (18  Stat 
at  L.  388),  and  for  certified  copies  of  such  or- 
ders for  the  department,  are  properly  charge- 
able against  the  United  States.  id. 

6.  The  clerk  is  entitled  to  charge  for  filing 
each  separate  paper  sent  up  by  commissioners 
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after  beminflr  in  criminal  cafes,  and  for  filing 
each  separate  account  of  deputy  marshals,  be- 
ing  the  vouchers  to  accounts  current  of  the 
marshal.  Ertoin  ▼•  United  States  (D.  0.  S.  D. 
Ga.)  229 

7.  The  clerk  Is  entitled  to  a  docket  fee  for  a 
hearing:  by  the  court  on  application  for  a  war- 
rant for  the  transportation  of  a  defendant  to 
another  district,  under  the  provisions  of  U.  8. 
Rev.  Stat.  §  llOi.  Id. 

8.  An  attachment  against  a  defaulting  wit- 
ness or  Juror  for  contempt  of  court  is  an  inde- 
pendent suit,  and  a  "cause"  for  which  a  dock- 
et fee  is  chargeable,  under  the  fee  bill.  The 
clerk  is  required  to  make  a  final  record  of  the 
proceedings  in  such  a  case.  Id, 

9.  The  oflSces  of  clerk  and  commissioner  are 
compatible.  A  person  who  holds  two  distinct 
compatible  offices  may  receive  the  compensa- 
tion of  each.  A  clerk  is  given  a  per  diem  fee 
"fur  his  attendance"  at  a  wssion  of  the  court;  a 
commissioner  is  given  a  per  diem  fee  "for  hear- 
ing and  deciding,"— eervices  clearly  distinct. 

Id. 

10.  Since  the  passage  of  the  Act  of  Congress 
of  March  8, 1887  (v4  Stat  at  L.  641),  it  is  not 
necessary  that  business  be  transacted  in  court 
to  entitle  the  clerk  to  his  per  diem;  it  is  suffi- 
cient if  the  court  be  opened  for  business  by  the 
judge.  Id. 

1 1.  Where  his  deputy  attends  a  session  of  the 
court,  the  clerk  is  entitled  to  aper  diem  compcn- 
saiicm  for  such  attendance,  even  though  the 
clerk  has  received  a  per  diem  for  his  personal 
attendance  at  a  session  of  the  court  at  another 
place.  Id, 

12.  A  clerk  of  a  Circuit  or  District  Court  of 
the  United  States  is  entitled  to  compensation 
for  revising  the  iuiy  box,  at  the  rate  of  $5  per 
day.  for  a  perioa  not  exceeding  three  days  for 
a  term  of  the  court;  also  to  chiu^ge  15  cents  per 
folio  for  recording  the  names,  residences,  etc., 
of  jurors,  on  a  record  which  he  is  required  to 
make  by  a  rule  of  court.  Id. 

18.  While  the  general  rule  Is  otherwise, 
when  a  statute  is  silent  as  to  compensation,  if 
additional  labor  is  imposed  on  a  clerk,  not  in 
the  line  of  the  duties  ordinarily  appertaining 
to  such  an  office,  and  if  contemporaneous  con- 
struction of  the  statute  by  the  Attorney-General, 
and  analogous  provisions  of  other  statutes  sub- 
sequently passed,  indicate  an  intention  to  pay 
for  such  services,  the  officer  is  entitled  to  com- 
pensation. Id. 

14.  The  affidavit  and  other  papers  to  show 
proper  proceedings  before  a  committing  ma- 
gistrate, in  compliance  with  the  constitutional 
provisions  in  respect  to  criminal  information, 
m  a  court  of  the  United  States,  should  be  en- 
iered  on  the  record;  and  the  clerk  is  entitled  to 
fees  for  making  such  entries.  Id, 

15.  The  fee  for  attaching  a  seal  to  certified 
copies  of  commitments  furnished  for  service 
on  a  jailer  by  a  clerk  is  properly  allowed. 

16.  A  clerk  of  a  court  of  the  United  States 
is  entitled  to  fees  for  making  certified  copies 
of  writs  of  commitment  to  be  served  on  the 
jailer,  where  prisoners  are  committed  to  the  lo- 
cal jails  of  the  State.  LL  i 
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CLOUD  ON  TITLE. 

When  possession  has  been  taken  of  vacant 
land,  after  payment  of  taxes  for  seven  ye«ia 
^nder  color  cif  title,  another  person,  having 
notice  of  such  reduction  to  poeoession,  has  no 
right,  although  claiming  tiUe,  to  take  pooDca 
sion  except  by  due  legal  procedure;  and  if  he 
takes  poaBCssion  by  any  other  means,  he  Is  a 
mere  trespasser,  and  has  no  standing  to  main- 
tain a  siut  to  quiet  title.  Ooffe  ▼•  Hampinn 
(DL)  512 


KOTBS  AKD  BaiBFa 


Removal  of. 


659 


CLUB.    See  Ihtoxicatiko  LiquoBs,  8,  flL 

CODE.    See  Statutbs,  Notbb  and  Bbief«. 

COLLATERAL  IVHEBITAHCB 
TAX.  See  STATursa,  11;  Taxes  81, 
NoTsa  AND  BBDBra. 

COLLEGE. 

1.  The  provisions  of  the  New  York  Revised 
Statutes  as  to  the  incorporation  of  colleges  are 
not  restricted  to  colleges  incorporated  uy  the 
Regents  of  the  University  of  the  State,  but  ap- 
ply also,  except  as  otherwise  provided,  to  col- 
leges created  by  special  charters.  Be  Ife- 
Orato^e  Estate  (N.  Y.)  387 

8.  An  agreement  made  August  4,  1866,  be- 
tween the  State  of  New  York,  tbroush  the 
commissioners  of  the  land  office  acting  under 
and  by  virtue  of  N.  Y.  Laws  1866,  chap.  48t, 
and  £zra  Cornell,  for  the  sale  to  tiie  latter  of 
the  agricultural  land  scrip  held  bv  the  State, 
must  be  construed  to  make  such  safe  at  80  cents 
per  acre,  with  an  additional  80  cents  if  so  much 
should  be  thereafter  realized  on  the  sale  by  the 
vendee;  and  the  fact  that  he  agreed  to  pay  his 
profits,  If  any  were  realized,  into  the  treasury 
of  the  State  as  the  property  of  Comdl  Univer- 
sity, does  not  make  such  profits  aoy  portion  of 
the  purchase  price  of  the  scrip.  These  profits 
which  he  hoped  to  realize,  and  which  were  en- 
tirelv  speculative,  were  paid  over,  not  as  a  debt 
to  the  State,  but  as  a  ^ft  of  his  own  lo  the 
university.  Id, 

8.  Section  6  of  the  Charter  of  ComeQ  Uni- 
versity, which  provides  that  "the  corporation 
hereby  created  mav  hold  rpal  and  personal 
property  not  exceeding  $8,000,000  in  the  ag- 
gregate," gives  the  measure  of  the  power  of 
the  university  to  take,  as  well  as  to  hold,  real 
property.    It  cannot  be  held  that,  while  the 

gowcr  of  a  college,  given  by  1  N.  Y.  Rev. 
tat  460,  "to  take  and  hold  by  gift,  grant,  or 
devise  any  real  or  personal  property  Uie  in- 
come or  revenue  of  which  shall  not  exceed  the 
value  of  186,000,"  is  enkuged  in  respect  to 
the  power  to  hold  property,  the  power  to  take 
is  thereby  left  unlimited.  Id. 

COLLISION,    See  Shipfino,  L 

COHHERCE.    Bee  also  Ihtebstatb  Com* 

ICEBOB  COMMIBBIQN. 

The  power  to  regulate  oommeioe  among  the 
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Bevenl  States  comprebends  the  power  to  reg- 
olale  the  navigable  waters  of  the  United  States 
on  which  such  commerce  may  be  or  is  carried; 
and  to  this  end  Congress  may  make  any  rpfi^- 
Illation  concerning  such  navigation,  in  duel- 
ing the  vessels  engaged  therein,  as  may  be  ne- 
cessary and  proper  to  secure  and  maintain  the 
aafety  and  convenience  of  the  waterway;  which 
reeuiations  are  as  applicable  to  vessels  engaged 
only  in  intrastate  commerce  thereon  as  to  those 
engaged  in  interstate  commerce.  The  Oity  cf 
ScUem  (D.  C.  D.  Or.)  880 

KOTBS  AND  BRIBFa. 

Power  of  Congress  to  regulate  or  tax.      298 
Interstate;  when  vessel  engaged  in.  880 

COHHERCIAL  AGENCIES.    Bee  Li- 
bel AND  Sl^ANDEB,  4. 

COHMISSIONEBS.    SeeRAiLiioADCoM- 

1IIBSIONBB8. 

CONDEMNATION.    See  Ehinent  Do- 
MAnr. 

CONDITION.  SeeRBALPROPEBTT,  Noi'ss 

AND  BbIEFB. 

CONFLICT  OF  LAWS.    Bee  also  Wills, 
1. 

1.  The  rule  that  contracts  made  out  of  the 
State,  which  contravene  the  policy  of  the  State, 
will  be  held  void,  does  not  make  void  an  as- 
signment for  creditors  merely  because  ft  does 
not  have  annexed  to  it  the  schedule  required  in 
fluch  cases  by  the  laws  of  the  State,  as  such 
schedules  are  not  parts  of  the  contract  Birdi- 
eife  V.  Baker  (Ga.)  99 

2.  An  assignment  made  in  the  State  of  New 
York,  which  is  legal  there,  will  not  be  held 
void  in  Georgia  for  failure  to  attach  such  a 
schedule  and  inventory  as  the  law  of  that  State 
requires  in  such  cases  of  assignment,  under  the 
provision  of  Ga.  Code,  S  8,  that  a  writing  in- 
tended to  have  effect  in  tliat  State  must  be  in 
conformity  to  the  laws  of  that  Slate,  where 
there  is  nothing  to  show  that  it  was  intended 
to  have  effect  in  Georgia,  merely  because  debts 
were  due  by  citizens  of  that  State  to  the  as- 
signors and  were  assigned  in  the  instrument.  Id, 

3.  The  9Uu9  of  a  debt  follows  the  creditor, 
and  where  the  debtor  and  creditor  reside  in 
different  States,  the  law  of  the  domidl  of  the 
creditor  prevails.  Id. 

4.  An  assignment  for  creditors,  made  in  New 
York  in  conformity  with  the  laws  of  tbat  State, 
passes  the  title  to  prooerty  in  Pennsvlvania,  as 
between  residents  of  New  York,  although  the 
assignment  has  never  been  recorded  in  Penn* 
svlvaniH  in  accordance  with  the  Pennsylvania 
Act  of  Mav  8, 1855  (P.  L.  415).  Bacm  v.  Horve 
(Pa.)        "  855 

5.  A  contract  in  a  bill  of  lading  for  a  ship- 
ment from  Boston  to  Atlnnta,  although  it  would 
not  have  been  a  good  contract  if  made  in  Geor- 
gia, not  being  intended  to  take  effect  wholly  in 
Georgia,  can  be  enforced  in  that  State  if  it  is  a 
good  contract  in  Massachusetts.  Western  d  A, 
B.  Co.  V.  Exposition  Cotton  Mills  (Ga.)        102 

6.  A  widow  appointed  administratrix  of  her 
husband  in  Nebraska  may  sue  a  railroad  com- 
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pany  in  Kansas  for  causing  her  husband's 
death  in  that  State,  to  enforce  a  cause  of  ac- 
tion given  by  the  Kansas  Statute  to  the  admin- 
istratrix, as  the  statute  does  not  limit  the  right 
to  an  administratrix  appointed  in  the  State  of 
Kansas.    Missouri  Pac.  B.  Co.  v.  Lewia  (Neb.) 

67 

7.  The  distribution  of  money  recovered  in 
Nebraska  on  a  cause  of  action,  under  the  Kan- 
sas Statute,  for  causing  the  death  of  a  person 
in  Kansas,  may  be  enforced  in  the  former 
State  in  the  manner  prescribed  by  the  Statute 
of  Kansas.  Id, 

8.  Citizens  of  Tennessee  prohibited  by  its 
laws  from  marrying  because  of  their  adultery 
while  one  of  them  was  mariied  to  another  per- 
son are  not  protected  from  a  prosecution  in 
that  State  for  lewdness  hi  living  together  as  man 
and  wife,  by  leaving  the  State  temporarily  for 
the  manifest  purpose  of  evading  its  laws  and 
contracting  a  nuirriage  in  Alabama,  where 
such  marriages  are  not  prohibited.  Fennegar 
V.  8taU  (Tenn.)  708 

Notes  Ain>  Bbiefb. 
See  also  Baitkbxtftct. 

Validity  of  foreign  assignment.  100 

Validity  of  contract;  assignment  for  credi- 
tors. 838, 855 

CONSTirUTIONAL  LAW.  See  also 
Board  of  Trade,  1;  Gommbrce;  Rail- 
B0AD8,  1;  SiATUTES,  7-10;  Taxes,  6. 

1.  Under  the  New  York  City  Cliarter  (Acts 
1878,  chap.  885,  g  91)  embodied  in  the  Coosoli- 
dation  Act  of  1882,  §64,  conferring  upon  the 
Common  Council  of  New  York  Cit^  the  power 
and  duty  of  deciding  in  each  particular  case 
whether  the  provisions  as  to  letting  a  contract 
by  public  advertisement  shall  be  dispensed 
with,  where  work  for  the  corporation  is  to  bo 
performed  requiring  an  aggregate  expenditure 
of  more  than  $1,0()0,  an  ordinance  aelegating 
to  the  Conunissioner  of  Public  Works  power 
to  decide  whether  work  for  the  city  shall  be 
done  by  contract  or  otherwise  is  void  as  being 
an  unlawful  delegation  of  authority.  Phelps  v. 
New  York  (N.  Y.)  636 

2.  A  statute  conferring  on  a  commission 
authority  to  regulate  the  charges  of  railroads 
for  transportation  of  passengers  and  freights  is 
not  a  delegation  of  legislative  power  forbirlden 
by  the  Constitution  of  Florida.  Mc  Whorter  v. 
Ptnsacola  A  A.  B,  Oo.  (Fla.)  504 

8.  The  constitutional  provisions  securing 
freedom  of  worship  were  not  designed  to  pre- 
vent the  adoption  of  reasonable  rules  for  the 
use  of  streets;  and  a  reli^ous  body  cannot 
avail  itself  of  these  provisions  as  an  authority 
to  tf^e  possession  of  a  city  street,  in  violation 
of  such  rules,  for  the  purpose  of  public  wor- 
ship therein.    Com.  v.  Plaisted  (Mass.)        142 

4.  That  an  act  was  done  as  a  matter  of  re- 
ligious worship  onlv  will  not  protect  one  from 
the  consequences  or  an  act  which  is  made  sub- 
ject to  a  penalty  under  the  law.  Id. 

5.  It  is  not  an  unconstitutional  delej^tion  of 
power  for  the  Legislature  to  authonze  a  city 
council  to  empower  the  diXj  board  of  police  to 
make  rules  and  re&:ulations  in  reference  to  itin- 
erant musicians.  Id. 
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6.  An  Act  of  the  Legislature  win  not  be  de- 
clared inyalid  by  the  courts  because  it  abridges 
tbe  exercise  of  Uie  privilege  of  local  self-gov- 
cmment  in  a  particular  in  regard  to  which  such 
priyflege  is  not  guarantied  by  the  Constitation. 
Com.  ▼.  PlainuS  {)&Ba&,)  142 

7.  Mass.  Acts  1887,  chap.  848,  making  a 
private  nuisance  of  anv  fence  unnecessarily 
exceeding  6  feet  in  heigut,  maintained  for  the 
purpose  of  annoying  owners  of  adjoining  prop- 
erty, is  within  tbe  hmits  of  the  police  power, 
and  is  constitutional  in  respect  to  fences  erected 
cither  before  or  after  its  passage.  Bideaut  v. 
Knox  (Mass.)  81 

a  Kan.  0>rop.  Laws  1886,  chap.  28,  %  47, 
subd.  4,  authorizing  the  oonstrucaon  of  rail- 
roads in  streets,  is  not  in  contravention  of  Kan. 
Const  art  12,  §  4,  or  of  the  6th  Amendment 
to  the  Constitution  of  Uie  United  States,  as  the 
constitutional  right  to  compensation  for  private 
property  tnken  ror  public  use  does  not  extend 
to  instances  where  the  land  is  not  actually 
taken,  but  indirectly  or  consequentially  in- 
jured. OttavM,  0.  a  AC.O.B.  Co,  v.  Lanon 
(Kan.)  69 

9.  N.  Y.  Laws  1886,  chap.  271,  attempting 
to  take  away  from  a  street  railroad  company 
which  is  dissolved  by  legislative  action,  the 
franchise  which  has  been  granted  to  it  in  per- 
petuity to  construct  and  maintain  a  street  rail? 
road  in  a  certain  street,  and  to  direct  the  sale 
and  transfer  of  such  franchise,  and  the  pay- 
ment of  the  purchase  price  to  the  city,  is  un- 
constitutional as  an  effort  to  change  the  owner- 
ship of  the  franchise  without  due  process  of 
law.    People  v.  (yiirien  (N.  Y.)  266 

10.  Tbe  appointment  of  a  receiver  of  prop- 
erty of  a  dissolved  corporation,  and  the  trans- 
fer of  its  assets  to  him  by  force  of  a  statute, 
after  tbe  title  to  the  property  had  become  vested, 
by  dissolution  of  the  corporation,  in  its  direc- 
tors as  trustees  for  the  stockholders  and  credi- 
tors, in  an  action  to  which  such  directors  were 
not  parties,  is  a  violation  of  the  constitutional 
provisions  in  relation  to  the  taking  of  property 
without  due  process  of  law.  Id, 

11.  Under  S.  C.  Const  art  9,  §  8,  giving 
counties,  townships,  etc.,  power  to  assess  and 
collect  taxes  for  corporate  purposes,  which 
thereby  impliedly  inhibits  taxation  for  other 
purposes,  a  statute  declaring  that  townships 
may  subscribe  to  the  stock  of  a  railroad  com- 
pany, and  that  they  shall  be  bodies  politic  and 
corporate,  investea  with  the  necessary  powers 
to  carry  out  that  purpose,  is  unconstitutional, 
for  the  reason  that  townships  in  South  Caro- 
lina, since  tthe  Act  of  1870  repealing  most  of 
the  provisions  of  the  Act  of  1868  ominizing 
townships,  etc.,  are  mere  territorial  <nviBions, 
with  no  officials,  no  perpetual  succession,  no 
corporate  powers,  privileges,  or  purposes;  and 
therefore  power  to  take  stock  in  a  railroad  and 
to  levy  taxes  in  payment  therefor  cannot  be 
exercised  for  any  corporate  purpose,  within 
the  meaning  of  the  Constitution.  Floud  y. 
P^rrin  (S.  U )  242 

12.  The  denial  of  due  process  of  law  result- 
ins  from  the  provisions  of  the  Indiana  Statute 
which  assumes  to  confer  authority  upon  the 
county  board  of  equidization  to  increase  the 
valuation  of  property  of  an  individual  ia^payer 
2L.RA. 


listed  by  him  for  taxation,  by  a  leririon  which 
is  final,  without  giving  him  an  opportunity  to 
be  heard,  renders  such  provisions  unconatitn- 
tional.    KunU  y.  Sumption  (Ind.)  055 

18.  The  rieht  of  a  nonresident  to  sue  in  the 
courts  of  a  State  is  not  one  of  the  priyileges 
and  immunities  granted  to  citizens  of  the  sev- 
eral States  by  Fed.  Const  art  4,  §  2.  Robin- 
son  y.  Ocean  Steam  Nav,  Co,  (N. Y.)  636 

14.  Where  individual  rights  are  conoemed, 
and  the  matter  is  one  upon  which  a  party  is 
entitled  to  \»  heard,  a  proceeding  concluaively 
and  finally  disposing  of  individual  property 
rififbts  will  be  void,  unless  founded  upon  a  law 
providing  for  notice  of  some  kind.  It  is  not 
enough  Uiat  some  notice  or  information  may 
be  given,  but  tbe  law  must  provide  for  notioe. 
Kunti  y.  Sumption  (Ind.)  655 

NOTBS  AND  BRISm 

See  also  Rblioious  Sooibties;  Statdtbb. 

Control  of  business  affected  with  public  In- 
terest 411 

Attempt  to  create  absolute  liability  upon 
railroad  for  killing  stock.  814 

Devesting  property  without  due   process. 

842 

Protection  of  rights;  due  process.     255,  655 

CONTEMPT. 

An  order  requiring  a  defendant  to  operate  a 
machine  invented  by  him  (the  so-called  "Keely 
Motor"),  made  in  a  suit  for  a  discovery  as  to 
such  invention,  before  issue  Joined  and  before 
le^l  testimony  could  have  been  taken,  and 
which  would  in  effect  compel  him  to  disclose 
his  defense,  is  an  improvident  exercise  of  clian- 
cery  powers,  and  hence  not  sufficient  to  sup- 
port a  commitment  as  for  a  contempt  in  not 
obeying  such  order.  Com.  v.  Perkin$  (Pa.)  223 

Notes  and  Bansva 
Lack  of  Jurisdiction.  2S5 

CONTRACTS. 

L  Natubb  ajxd  RsQuisirBa. 
n.  CoNBTRUcnoN;  Yauditt. 
nL  Pebformangb;  Changs  ob  ExrcfauiSD- 

UBNT. 

lY.  Actions;  Iicpairino  OsLiGATiQNa. 
Notes  and  BsisFa. 

See  abo  Assumtsit,  4;  CoNSTrrnriOHAL  Law, 
1;  GoKPOBATiONB,  18;  Husband  and 
Wife,  1-8;  Insttbance,  5;  Watebs  and 
Watebcoubses,  7. 

L  Natubb  and  RsquiBiTEflL 

1.  A  contract  with  the  city  of  New  York, 
for  the  consideration  of  $975,  to  substitute 
cherry  for  pine  in  finishing  the  interior  of  a 
public  builaing  In  process  ofconstruction  under 
a  valid  contract,  need  not  be  founded  upon  a 
sealed  bid  or  proposal,  under  the  ConsoHaatioD 
Act,  g  64,  requiring  contracts  for  extra  work  */> 
be  so  roundea  where  "the  several  parta  of  the 
said  work  or  supply  shall  together  involve  the 
expenditure  of  more  than  $1,000."  Brady  v. 
JVew  Tork  (N.  Y.)  751 

2.  Whert  a  verbal  order  is  given  to  an  a^nt 
for  goodfti  which  he  immediately  enters  in  a 
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nemonodum  book,  and  the  parchaaer  lul)- 
flequently  writes  to  the  other  party:  "Don't 
flhip  pafait  ordered  through  your  salesman;  we 
have  concluded  not  to  handle  it," — ^the  written 
entiT  by  the  agent,  taken  in  connection  with 
the  letter,  makes  such  a  note  or  memorandum 
in  writing  of  the  bargain  as  will  satisfy  the  re- 
quirements of  the  Statute  of  Frauds.  Louia^ 
viUe  Aiphait  Varnuh  Oo.  ▼.  Loriek  (S.  0.)  213 

8.  The  parol  agreement  of  a  wife,  in  consid- 
eration of  her  husband's  leavine  her  his  prop- 
erty  bv  will  absolutely,  to  transfer  the  remain- 
der, after  she  was  done  with  it,  to  bis  heirs, 
may,  after  her  death  leaving  it  unperformed, 
be  enforced  against  her  representatives  notwith- 
standing the  Statute  of  Frauds.  Oilpatriek  v. 
Olidden  (Me.)  662 

4.  An  agreement  by  a  vendor,  on  rescission 
of  a  contract,  to  reimburse  the  other  party  for 
expenditures  upon  the  land,  is  not  within  the 
Statute  of  Frauds.    Eoutian  v.  8ledg€  (S(,  C.) 

487 

6.  A  lease  made  on  December  15,  1887,  for 
the  year  1888,  may  be  valid,  although  not  in 
writing,  under  Miss.  Code,  §  1292,  excepting 
from  the  necessity  of  writing  a  lease  for  not 
longer  than  one  year.    McOroy  v.  Toney  (Miss.) 

847 

6.  The  fact  that  a  promise  to  marry  was 
made  six  years  before  the  writing  was  arawn 
and  signed  does  not  impeach  the  consideration 
of  the  contract,  as  the  written  instrument  merges 
mere  oral  negotiations.  McNutt  v.  McMitt 
(Ind.)  372 

IL  Construction:  Validitt. 

7.  A  written  contract  for  building  a  house, 
stipulating  that  no  charge  for  extra  work  or 
materials  shall  be  made,  unless  ordered  in  writ- 
ing, will  not  prevent  the  c^^n  tractor  from  re- 
covering for  extra  expense  incurred  on  the  ex- 
press agreement  of  the  other  party  to  i)ay  for 
It,  or  on  his  request  therefor,  under  circum- 
stances implying  a  consent  to  be  liable  for  it, 
irrespective  of  the  written  contract.  Parties 
cannot  by  contract  tie  up  their  freedom  of 
dealing  with  each  other.  BarUett  y.  Stanch- 
fiOd  (Mass.)  625 

8.  A  telegram  by  a  bank  offering  to  pay  a 
draft  by  a  certain  person  for  $2,000  means  to 
pay  it  at  the  bank's  place  of  business,  and  im- 
poses no  obligation  to  accept  a  draft  for|[2,000 
"  with  exchange"  on  another  place.  LindL^ 
y.  Waterloo  F%r8i  Nat.  Bank  (Iowa)  709 

9.  A  clause  in  a  contract  made  in  the  United 
States,  by  citizens  thereof,  for  the  sale  of  a  cer- 
tain English  patent,  that  "it  is  understood  tiiat 
said  English  patent  is  in  full  form  and  effect, 
otherwiM  said  H.  Is  to  be  lelieved  from  pay- 
ment." etc.,— construed  to  mean  that  the  patent 
was  to  be  *'of  effect"  in  a  sense  that  a  United 
States  patent  must  be  to  obtain  recognition  in 
our  courts.  Chemical  Electric  Light  db  Fow&r 
Co.  y.  Reward  (Mass.)  168 

10.  A  father  purchased  real  estate,  and  had 
it  conveyed  to  his  son  by  an  absolute  deed.  In 
a  suit  in  equity  by  the  heirs,  after  the  facer's 
death,  to  set  up  a  resulting  trust  in  their  favor, 
(hey  cannot  be  permitted  to  show  that  the  con- 
veyance to  the  son  was  made  for  a  fraudulent 
purpose  by  the  father,  in  order  to  rebut  the 
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presumption  that  it  was  an  advancement  or  gift 
to  the  son.    McOlintock  y.  Loimau  (W.  Ya.) 

816 

11.  Fraud  in  the  decision  of  an  arbiter,  to 
whose  decision  a  question  is  referred  by  con- 
tract, may  be  set  u^  in  a  suit  on  the  contract, 
in  avoidance  of  his  decision,  even  though 
it  does  not  appear  that  the  party  who  wouid 
benefit  by  it  has  colluded.  Chiem  y.  Scfiipper 
(N.  J.)  644 

nL  Pebfosmancb;  Change  ob  ExTmauisH- 

MENT. 

12.  Where  a  contract  has  been  made  to  ac- 
complish a  fraudulent  purpose,  a  6ourt  of  equity 
will  not,  at  the  suit  of  a  party  to  the  fraud,--> 
a  particepa  doli,—it  the  contract  is  executory, 
either  compel  its  execution  or  decree  its  can- 
cellation, or,  after  it  has  been  executed,  set  it 
aside,  and  thus  restore  to  the  plaintiff  the  prop- 
erty or  other  interest  which  he  has  fraudulently 
transferred.  It  will  leaVe  the  parties  in  the 
position  in  which  they  have  placed  themselves. 
This  rule  applies,  not  only  to  the  original  parties 
to  the  fraudulent  transaction,  but  to  their  heirs, 
and  to  all  parties  claiming  under  or  by  title 
derived  from  them,  where  no  equitable  rigtits 
intervene  to  protect  such  parties.  McCiintock 
V.  Loisaeau  (W.  Va.)  816 

18.  A  mechanics'  lien  given  by  statute  is  lia- 
ble always  to  be  modified,  altereii,  or  repealed 
by  the  same  power  that  created  it.  Being  only 
a  means  for  enforcing  the  payment  of  a  debt 
arising  from  the  performance  of  a  contract,  it 
is  not  a  vested  right,  but  may  be  taken  away 
without  impairing  the  obligation  of  the  con- 
tract.   Hanee  v.  Wadey  (]^Iich.)  498 

14.  A  married  woman  who,  during  mioority. 
Joins  with  her  husband  iu  a  conveyance  of  her 
land  in  which  he  has  a  life  interest,  is  under 
no  obligation,  before  rescinding,  to  refund  pur- 
chase money  paid  to  the  hus&nd  and  which 
did  not  come  to  her  hands,  but  which  may  l)e 

S resumed  to  have  been  paid  for  his  mterest 
he  must,  however,  pay  her  individual  in- 
debtedness to  the  grantee,  which  he  canceled  at 
the  time  of  the  conveyance  as  psrt  of  the  con- 
sideration thereof .    StuUY.  Harris  (Ax^.)  741 

15.  The  fact  that  a  deed  of  trust  was  made 
by  a  man  while  sick,  troubled,  and  under  ner- 
vous excitement,  to  a  trustee  acting  as  his  coun- 
sel, for  the  purpose  of  coercing  his  wife  into  a 
separation  on  advantageous  terms,  wiU  not  pre- 
vent the  grantor  from  demanding  a  reconvey- 
ance, on  the  ground  that  the  transaction  was 
against  public  poliqy  and  that  he  was  in  pari 
delicto.    Jamea  v.  Bteere  (R.  L)  164 

16.  An  attorney  will  be  ordered  to  reconvey 
land  conveyed  to  him  by  a  client  in  trust  for 
his  chUdren,  for  the  purpose  of  coercing  his 
wife  to  a  separation  on  advantageous  terms,  al- 
though it  contains  no  power  of  revocation, 
where  the  client  was  under  a  misapprehension 
as  to  the  trustee's  power  to  reconvey.  Id. 

17.  The  certificate  of  the  proper  officer  that 
certain  work  is  necessary  to  complete  or  perfect 
a  particular  job  which  is  being  performed  for 
the  city  of  New  York,  or  that  any  supply  ii 
needful  for  any  particular  purpose,  is  conclu- 
sive as  between  the  one  contracting  to  furnish 
such  work  or  supply  and  the  city,  where  there 
is  no  allegation  of  fraud,  and  where  the  facts 
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lodirate  that  the  neceR"ity  certified  is  a  possible 
iocident  of  such  work  or  supply.  Brady  ▼. 
JUm  York  (N.  Y.)  751 

IV.  AcnORS;  iMPAmiKO  OBUOATrOHS. 

18.  A  judicial  sale  of  the  equitable  iuterest  of 
a  deceased  vendee  in  a  contract  for  lands  will 
not  bar  an  action  by  bis  widow  to  recover  the 
value  of  improvements,  on  an  agreement  by 
the  vendor  to  pay  her  therefor  in  consideration 
of  rescission  of  the  contract  for  the  lands. 
Bmuton  v.  8Udff$  (K.  C.)  487 

19.  The  time  of  payment  of  a  pecuniary  ob- 
ligation is  a  material  provision  in  the  contract, 
and  a  creditor  cannot  be  compelled  by  statute 
to  accept  payment  in  advance.  People  v. 
(TBrien  (N.  Y.)  255 

20.  A  statute  making  proof  of  the  cost  of  an 
obliiration  the  measure  of  the  creditor's  recov- 
ery, instead  of  the  liability  of  the  debtor  as 
shown  by  the  terms  of  his  contract,  is  uncon- 
stitutional. IdL 

21.  The  provision  of  N.  Y.  Laws  1850,  §  48, 
that  the  repealing  of  a  charter  shall  not  impair 
any  remedy  existing  against  the  corporation, 
its  directors  orofllcers,  upon  a  liabilitv  pre- 
viously incuned,  is  a  contract  protected  by  the 
provisions  of  Uie  Federal  Constitution.        Id. 

22.  A  tax  deed  made  in  pursuance  of  a  sale 
of  property  for  a  delinquent  tax,  under  an  Act 
which  provides  that  such  deed  shall  be  conclu- 
sive evidence  of  the  regularity  of  the  assess 
ment,  except  for  fraud,  is  a  contract  with  the 
State  that  the  deed  shall  bo  far  remain  conclu- 
sive evidence  of  title  in  the  gmntee  therein; 
and  a  subsequent  Act  of  the  l^j^lature,  mak- 
ing such  d^  only  prima  fane  evidence  of 
such  rcr^uhirity,  is  void  because  it  impairs  the 
oMifration  of  the  contract.  Traey  v.  Reed  (0. 
C.  b.  Or.)  778 

28.  It  cannot  be  presumed,  without  the  clears 
est  lantruage  indicating  such  au  intention,  that 
parties  to  a  contract  anticipated  the  enactment 
of  an  unccmstitutiontU  law,  or  contracted  upon 
such  aHsumption;  and  therefore  a  contract  be- 
tween street  railroad  companies,  to  make  no 
change  in  rates  of  fare  so  long  as  the  rates  al- 
lowed by  law  upon  a  certain  date  shall  be  re- 
ceived, will  terminate  by  force  of  its  own  limi- 
tation when  a  statute  is  passed  reducing  such 
rates.  Buffalo  E&et  Side  B.  Co.  ¥.  Buffalo  Street 
B  Co.  (N.  Y.)  884 

24.  A  statute  making  it  unlawful  for  street 
railroad  companies  in  a  certain  city  to  charge 
the  rates  of  fare  then  received  does  not  impair 
the  obli^tion  of  a  contract  between  two  of  the 
companies  operating  street  railroads  in  that 
city,  by  which  they  have  agreed  not  to  change 
the  rates  without  the  consent  of  each  other.  £i. 

25.  The  Pennsylvonia  Act  of  1868  (P.  L.  58) 
limiiiiifi:  the  amount  to  be  recovered  in  actions 
airainst  railroad  companies  and  common  car- 
riers for  nej^ligence  to  $8,000  in  case  of  per- 
sonal injuries  and  $5,000  in  case  of  death, 
providing  that  "upon  the  acceptance  of  the  pro- 
visions hereof  by  any  carrier  or  corporation  the 
same  shall  become  a  part  of  its  Act  of  incorpo- 
ration," does  not  constitute  a  contract  with  a 
corporation,  and  is  abrogated  by  the  new  Con- 
stilufion  of  Pennsylvania,  art.  8,  g  21,  provid- 
ing that  no  statute  shall  li-.i.li  the  amount  of 
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recovery  for  injuries  resulting  in  death,  or  foi 
Injuries  to  persons  or  property.  J^tnmtiyiwtnia 
B.  Go.  Y.  Bowere  (Pa.)  681 

KoTBs  aud  Bbdovl 

See  also  Huhbahd  ahd  Wif& 
Meiger  of  preliminary  negotiations.  168 

Presumption  as  to,  binding  personal  repxe- 

sentatives.  184 

8ufl9ciency  of  memorandnm;  note  in  private 
book  of  salesman.  213 

Effect  of  legislation  upon.  884 

Requiring  certificate  from  arddtect;  effect  of 
fraud.  545 

With  municipally;  changes  in,  as  to  extra 
work.  751 

To  stifle  competition  in  trade;  oonspiracies 
to  in  J  ire  trade;  monopolies.  83 

Statute  of  Frauds;  memorandum  of  agree- 
ment; sufficiency  of;  in  several  writings;  what 
must  contain;  as  evidence.  213 

Statute  of  Frauds;  attempt  to  defraud  by.  663 

Fraudulent  or  illegal;  denial  of  remedy.  817 

CORPORATIONS. 

I.  Natubb;  Cubation;  FBAKcmasa. 

n.  Powers,  Liabilitiss,  Ain>  Officcbsl 

IIL  Stock  and  8tockholdbb& 

lY.  DissoLunoR. 

Notes  and  Bbiefb^ 

See  also  Benefit  Societies;  Constitution- 
AL  Law,  9,  10;  Coubts,  18;  Evidbncb, 
38;  Imbubancb;  Judgment,  3, 4,  7;  Mas- 

TEB  AND  SbBYANT,  6;  PLEADING,  1,  10^ 

11;  Statutes,  9,  10,  19;  Stbbjct  Raiu- 
WATS;  Taxes;  Trusts,  1. 

L  Natubb;  Cbeation;  FBAN0HiSE8b 

1.  Cal.  Const,  art.  4,  g  81,  providing  that 
corporations  shall  not  be  created  by  special 
Act,  does  not  prohibit  the  assignment  of  % 
franchise  to  a  legallv  organized  corporation  by 
persons  having  the  lawful  right  to  transfer  the 
same.  People^  Attorney-Oeneralp  ▼.  Stattfcrd 
(Cal.)  93 

3.  A  corporation  cannot  be  sued  as  sudi  and 
brought  into  court,  and  the  action  maintained 
against  it,  on  the  ground  that  it  is  not  a  corpo- 
ration; and  other  defendants  sued  jointly  with 
it  cannot  be  cbarged  in  such  an  action  with 
having  jointly,  wiUi  such  corporation,  usurped 
the  rights  of  a  corporation,  etc, — because  by 
suing  a  corporation  as  such  its  existence  is  ad- 
mitted. Id. 

8.  The  centralization  of  corporate  franchises 
in  a  single  irresponsible  jpowcr  fuinished  with 
every  delegated  facility  for  regulating  and  con- 
trollmg  at  will,  throughout  the  country,  the 
production  and  price  of  a  particular  and  neces- 
saiy  article  of  commerce, — viz.,  refined  sugar, 
—creates  a  monopoly  in  a  legal  sense,  is  detri- 
nenlal  to  the  public,  and  is  consequently  un- 
lawful P^opU  ▼.  North  Biter  Sugar  Befin.  Go. 
(N.  Y.)  88 

4.  A  trust  which  Is,  in  effect,  the  uniting  of 
several  corporations  into  a  practical  consolida- 
tion or  partnership  not  authorized  by  their 
charters,  or  effected  under  the  statutes  in  refer- 
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cnoe  to  eooflolidation  of  ooTporations,  is  uUra 
wires,  and  warranui  the  forfeiture  of  corporate 
existeooe.  JtL 

5.  The  formatioD  of  the  ''sngar  tmst^  de- 
nominated the  "Sugar  Refineries  OompanT,** 
an  unincorporated  assooiation  compoeed  of  a 
board  of  tmsteee  created  nad^a  a  deed  of  trust 
executed  in  the  names  of  certain  sug^r  refining 
corporations  and  partnenhips  owning  nearly 
all  the  suffar  refineries  in  the  countiy,  with  the 
express  object  of  promotinff  economy  of  ad- 
ministration, and  leducing  the  cost  of  refiniug, 
and  promoting  tlie  interest  of  all  parties  to 
the  deed  in  lul  lawful  ways,  in  accordance 
with  the  terms  of  which  such  partnerships 
were  turned  into  corporations,  and  the  stock 
of  all  the  corporations  was  then  transferred 
to  such  trustees,  in  lieu  of  which  they  issued 
trust  certificates  to  the  stockholden  of  the 
several  corporations, — ^is  to  be  considered  as 
the  corporate  act  of  the  corporations  concerned, 
and  not  simply  the  indiviaual  act  of  the  stock 
holdersL  Id. 

6.  A  corporation  which  has  entered  into  an 
illegal  combination  creating  a  monopoly  is,  by 
reason  thereof,  liable  to  foneiture  and  dissolu- 
tion, at  the  suit  of  Uie  People,  under  N.  Y. 
Code  Civ.  Proc.  g  1798,  for  the  abuse  of  iU 
powen  and  for  the  exercise  of  privileges  and 
IranchiBes  not  conferred  upon  it  by  law.      Id, 

XL  FOWBBB,  LlABILITIBS,  AHD  OFFIdCRS. 

7.  The  power  conferred  by  the  New  York 
Act  of  18S0  upon  a  railroad  corporation  to 
contract  with  another  for  the  use  of  their  re- 
spective roads  in  such  manner  as  the  contract 
may  prescribe  iovolves  the  power  to  make  a 
lease  for  a  term  of  years.  Beveridge  ▼.  Ifeto 
YorkBUMUdK  Co, (N.  Y.)  048 

8.  Where  a  tripartite  agreement  between 
three  corporations  has  been  Leld  invalid  as  to 
one  of  them,  an  action  to  sever  the  contractual 
relations  is  within  the  honest  discretion  of  the 
directon  of  the  other  companies.  Id, 

9.  An  agreement  by  the  directon  of  a  corpo- 
ration, made  in  gooo  faith  and  with  apparent 
reasons,  to  reduce  the  amount  of  moneys  pay- 
able under  a  lease  of  their  corporation,  is  not 
in  excess  of  their  power  or  voiaable  at  the  in- 
stance of  the  stockholden,  especially  where 
nearly  nine  tenths  of  th«'m  have  acquiesced 
and  given  practical  effect  to  the  agreement.  Id, 

10.  A  corporation,  although  created  for  a 
limited  period,  may  take  from  a  city  in  which 
the  title  to  streets  is  vested,  by  a  grant  of  a 
fianchise  to  maintain  a  street  railroad,  an  in- 
terest in  perpetuity  which  is  irrevocable.  Peo- 
ple V.  (yBrim  (N.  Y.)  265 

11.  A  corporation,  by  the  common  law,  had 

Sower  to  take  property  by  devise.    Ee  MeQtrtwfe 
Ictate  (N.  Y.)  887 

12.  A  devise  or  bequest  to  a  corporation  of 
property  which  will  exceed  the  amount  or 
value  which  the  corporation  is  by  law  per- 
milted  to  take  will  be  void  for  the  excess;  and 
as  to  that  excess  no  title  will  vest  for  a  single 
moment  in  the  corporation,  but  will  vest  in- 
stantly in  the  heir  or  next  of  kin.  The  power 
to  raise  the  ouestion  of  the  right  of  the  cor- 
poration to  take  the  property  is  not  confined  to 
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the  State,  but  the  question  may  be  raised  by  the 
heira  or  next  of  km.  Id, 

18.  Under  a  provision  of  the  Confititution  of 
the  State  of  Georgia,  ledtinfir  that  "the  General 
Assembly  of  this  State  shall  have  no  power  to 
authorize  any  corporation  to  buy  snares  or 
stock  in  any  other  corporation  in  this  State  or 
elsewhere,  or  to  make  any  contract  or  agree- 
ment whatever  with  any  such  corporation, 
which  may  have  the  effect,  or  be  intended  to 
have  the  effect,  to  defeat  or  lesson  competition 
in  their  respective  businesses,  or  to  encourage 
monopoly;  and  all  such  agreements  and  con- 
tracts shdl  be  illegal  and  void,"--a  purchase, 
by  a  railway  company  in  Georgia,  of  the  con- 
tract to  construct  the  line  of  a  competitive  com- 
pany, and  of  the  securities  of  such  competitive 
company,  with  a  view  to  prevent  the  construc- 
tion of  such  competing  Hue,  is  illegal  and  void, 
although  accomplished  indirectly,  and  consti- 
tutes all  concerned  in  such  ill^al  transaction 
trustees,  as  to  assets  resulting  therefrom,  for 
the  benefit  of  persons  whose  rights  have  been 
invaded.  Langdon  v.  Central  B,  A  Bkg,  Co. 
(0.  0.  S.  D.  Ga.)  120 

14.  The  liaUlity  imposed  on  the  offlcera  of  a 
corporation  by  K.  Y.  ikct  1875,  chap.  611,  g  21, 
for  debts  of  the  corporation  incurred  while  they 
were  offlcera,  if  any  certificate,  report,  or  no- 
tice by  them  shall  lie  fake  in  any  material  rep- 
resentation, is  in  the  nature  of  a  penalty,  and 
cannot  be  enforced  by  the  courts  of  another 
State.    AttriUy.UuiUingUmOli6.)  779 

m.  Stock  and  Stockholders. 

16.  A  stockholder  may,  without  consulting 
the  directors,  bring  an  action  to  enjoin  them 
from  unlawfully  transferring  the  stock  to  a 
consolidated  curporation.  BotU  v.  8impaon- 
viUe  A  B,  a  Tump.  Co.  (Ey.)  594 

18.  Whether  or  not  the  Legislature  can  au- 
thorize the  consolidation  of  a  corporation,  under 
the  general  power  reserved  to  alter  or  annul 
the  charter,  it  cannot  do  so  when  the  rights  of 
stockholden  will  tbereby  be  affected  by  increns- 
ing  their  liability  as  such,  or  diminishing  tbc 
value  of  their  stock,  unless  the  consolidation  is 
made  by  the  unanimous  consent  of  the  stock- 
holden. Id. 

17.  The  clause  in  the  charter  of  a  turnpike 
company,  that  ir,  "in  matten  not  expressed  in 
the  charier,  shall  have  the  rights  and  privile^s 
granted  to  the  most  favored  turnpike  com 
panies,"  will  not  authnriase  a  eonsolidatirm 
against  the  consent  of  the  stockholder.        Id. 

18.  A  guaranty  by  one  corporation,  on  a 
lease  of  the  road  of  another,  of  an  annual  divi- 
dend of  10  per  cent  on  the  capital  stock  of  tiic 
lessor  company,  creates  no  privitv  between 
the  lessee  company  and  the  stockholden  of  Uk' 
other;  and  a  statement  printed  on  the  certifi- 
cates of  stock  to  the  effect  that  such  dividend 
is  guaranteed,  purporting  only  to  be  a  state- 
ment of  a  fact  having  reference  to  an  agreement 
between  the  companies,  which  statement  is  not 
signed  by  the  lessee  company,  docs  not  consti- 
tute any  contract  with  the  stockholden.  Bev- 
eridffe  v.  Ifew  York  Btevated  R  Co,  (N.  Y.)  OiB 

19.  Whether  or  not  a  claim  of  damages  for 
waste  is  an  indebtedness  of  a  corporation, 
within  the  scope  of  Or.  Const,  art.  11,  §  8,  mak 
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iDg  a  stockholder  liable  for  the  indebtedness  of 
the  corporation  to  the  amount  unpaid  on  his 
stock,  a  Judgment  obtained  thereon  is  such  an 
indebtedness.    Fiwell  r.  Oreganian  B,  Oa,  (0 
C.  D.  Or.)  270 

20.  A  purchaser,  at  a  sale  on  execution,  of 
stock  in  a  corporation,  which  defendant  had 
previously  transferred  in  good  faith  on  the 
l>ooks  of  the  corporation  as  collateral  securitr, 
acquires  no  title  W  such  purchase  so  as  to  mase 
him  charpreable  with  liability  as  a  stockholder 
10  the  creditors  of  the  corporation.  Simmons 
V.  mu  (Mo.)  476 

21.  The  transfer,  on  the  books  of  a  corpora- 
tion, of  stock  by  persons  holding  it  as  collat- 
eral security,  to  one  who  had  bid  oft.  such  stock 
on  execution  against  his  debtor,  who  had 
itlcdged  it  as  collateral,  does  not  make  him  lia- 
ble as  a  stockholder,  where  such  transfer  is 
made  without  his  request  or  knowled^.  The 
fact  that  he  had  bid  it  off  on  execution  does 
not,  by  implication,  authorize  such  transfer.  Id, 

22.  A  Ixma  fide  purchaser  of  certificates  of 
corporate  stock  standing  on  the  company's 
books  in  the  name  of  the  former  owner,  regu- 
larly indorsed  by  him  in  blank,  and  stolen  from 
the  present  owner  without  his  fault,  gets  no 
title,  because  such  instruments  are  not  negotia- 
ble. East  Birmingham  Land  Oo.  ▼•  Dennis 
<Ak.)  886 

rv.  DisaoLUTioir. 

28.  A  proceeding  to  dissolve  a  mutual  bene- 
fit society,  or  to  remove  its  oflicers,  for  failure 
to  make  proper  reports  or  for  improperly  con- 
ducting its  business,  instituted  under  111.  Act 
1888,  g  10,  is  not  a  criminal  prosecution  within 
the  meaning  of  111.  Const,  art.  6,  ^  88,  which 
requires  criminal  prosecutions  to  be  carried  on 
"in  the  name  and  by  the  authoritv  of  the  Peo- 
ple of  the  State  of  Illinois,"  but  is  a  civil  pro- 
'Cceding  to  protect  property  rights,  and  may  be 
brought  in  equity  b^  the  attorney-general  in 
liis  own  name.  Ohteago  MiU.  L.  Indemnity 
Ano.  V.  Hunt  (IlL)  549 

24.  Jurindiction  to  decree  the  dissolution  of 
a  corporation  may  be  conferred  upon  courts  of 
-equity  bv  statute;  and  such  Jurisdiction  Is  so 
conferreci  bv  the  Illinois  Act  of  1888  (1  Starr  & 
O.  Stat  184B)  in  reference  to  mutual  benefit 
societies.  Id, 

25.  The  franchise  of  a  street  railroad  com- 
pany, under  which  it  is  authorized  to  construct 
and  maintain  a  street  railroad  and  run  cars 
thereon  for  the  transportation  of  freight  and 
{lassengers,  survives  the  dissolution  of  the  cor- 
IK>ration.    People  v.  O'Brien  (N.  Y.)  255 

26.  An  express  reservation  by  the  Legisla^ 
ture  of  power  to  repeal  a  charter  can  give  no 
authority  to  take  away  or  destroy  property 
lawfully  acquired  or  created  under  authority 
<x)nfen:ed  by  the  charter.  Id, 

27.  Whether  the  attorney-general,  who  has 
brought  an  action  to  wind  up  the  affairs  of  a 
corporation  in  which  a  receiver  has  been  ap- 
pointed, and  which  is  still  pending  undeter- 
mined, can,  to  avoid  multiplidly  of  suits  and  to 
carry  out  the  provisions  of  K.  T.  Laws  1886, 
chap.  810,  maintain  another  action  in  aid  of 
the  former,  to  obtain  a  Judgment  declaratory 
of  the  rights  and  liabilities  of  the  :evera1  par- 
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ties  as  affected  bv  the  dissolution  of  tbo  corw 
poration,  and  to  determine  tlie  fact  aa  to  what 
were  the  assets  of  the  companv,  and  the  extent 
rf  the  interests  of  the  several  parties  therein, 
and  to  restrain  mortgagees  and  contractors  and 
others  from  enforcing  their  rk^hts  in  and  liens 
upon  the  proper^,  by  legal  proceedings,-* 
doubted,  but  not  aedded.  M, 

28.  Neb.  Const,  art.  11,  g  8.  denyhig  tba 
right  of  eminent  domain  to  a  railroad  oorpora- 
tion  organized  under  the  laws  of  another  Btnlo 
or  of  the  United  States,  antU  it  has  become  a 
body  corporate  under  the  laws  of  Nebraalu, 
does  not  prohibit  ezdsting  railroad  companies, 
one  of  which  is  a  domestic  corporation,  from 
forming  a  new  corporation  l^  consolidation, 
pursuant  to  the  laws  of  the  State,  and  thereby 
becoming  a  domestic  coiporation.  State,  Leeee^ 
V.  Chicago,  B,  A  Q.  B,  Co,  (Neb.)  564 

29.  A  corporation  consolidated  under  the 
provisions  of  Neb.  Comp.  Stat  1887,  chap.  16, 
§  114,  by  the  onion  of  a  corporation  operating 
a  railroad  from  a  point  wiihin  the  State,  on  the 
Missouri  River,  and  another  corporation  or- 
ganized under  the  Laws  of  Illiiiois  and  of 
Iowa,  operating  a  railroad  from  a  point  on  the 
Missouri  River  directly  opposite  the  terminus 
of  the  other  road,  to  Chicago,  is  not  a  foreign 
corporation.  £l 

Notes  ahd  Bbiefb. 

See  also  Banks  and  BAimva;  Taxes. 

Rights  of  stockholders;  mortgage  on  stock; 
directors  as  trustees.  467 

Directors  as  trustees;  liability  for  frauds  and 
breaches  of  trust;  obligation  as  to  care  and 
prudence.  *  684 

Liability  of  directors  for  negligence;  capital 
stock  as  trust  fund.  585 

Amendment  of  charter.  622 

Contract  disposing  of  all  property;  compel- 
ling dividend;  effect,  as  to  stockholders,  of 
agreement  between  corporation!;;  rights  of  mi- 
nority of  stockholders.  643 

Transfer  of  stock.  887 

Forfeiture  of  franchise;  how  declared.    255 

Liabflity  of  stockholder.  270 

Power  to  take  property  by  will  and  to  hold 
proper^.  887 

As  trustee.  418 

Acts  ultra  viree*  420 

Dissolution  of;  remedy  or  stockholder;  Juris- 
diction of  equity.  549 

Consolidation  of;  partnership.  564 

Consolidation  of;  suit  to  restrain.  594 

COSTS  AND  FEES.    See  also  Claims,  8. 

1.  The  fact  that  a  party  signs  his  bill  pro  e$, 
where  it  is  not  shown  that  he  was  not  m  fact 
represented  by  other  solicitors,  does  not  pre- 
vent him  from  claiming  a  solicitor's  fee  on  the 
foreclosure  of  a  mortgage  containing  a  pro- 
vision for  such  fee.    Barrjf  v.  Ouild  (DL)    884 

2.  An  independent  foreign  government  is 
"  a  person  residing  without  the  StaAe,"  within 
the  meaning  of  K.  Y,  Code  Civ.  Proa  §  8268, 
requiring  security  for  costs  from  such,  persons. 
BcpuUic  of  Honduras  r,  Soto  (N.  Y.)  642 
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8.  When  a  depoflit  of  money,  as  secnrity  for 
costs,  bas  once  been  made,  the  conrt  has  no 
anthority,  under  N.  Y.  Codi  Civ.  Proc.  §  8276, 
to  require  any  additional  aecurity,  Jd, 

CrOUNTIES. 

The  provision  of  Mo.  Const,  art.  10,  %  12, 
that  "  no  county  shall  be  allowed  to  become 
indebted,  in  any  manner  or  for  any  purpose,  to 
an  amount  exceeding  in  any  year  the  income 
and  revenue  provided  for  such  year,"  is  to  be 
construed  as  referring  to  that  dass  of  debts 
which  It  is  optional  with  the  county  court  or 
other  governing  body  of  the  county  to  incur, 
and  not  to  compulsory  obligations  cast  on  the 
coun  ty  by  operation  of  law.  Barnard  ▼•  Knox 
County  (C.  C.  £.  D.  Mo.)  426 


KOTBS  Aia>  BBIBFa 

Constitutional  limitation  on  debts. 


426 


COUPONS.  See  Bonds,  Notes  AND  Bbobfb; 

liE&nTATION  OF  AOTIONB,  6. 

COURTS.       Bee     also    CoNsnTUTiONAL 
Law,  18;  Cobporations,  14,  24;  Emznhnt 

DOWAIN,  1;  EXBCUTOBS  AND  AdMINIBTBA- 

T0B8,  8,  4;  Injunotton,  5;  Judgment, 
8;  SuMMABT  Fboceedinos;  Wills,  2,  8. 

1.  The  courts  of  tlie  United  States  sittinffin 
equity  may  administer,  in  suits  of  which  they 
have  jurisdiciion,  equitable  rights  peculiar  to 
the  laws  of  the  State  where  the  courts  are  held. 
FedUieimer  v.  Baum  (C.  C.  S.  D.  Oa.)         158 

2.  The  equity 'lurisdiction  of  the  federal 
courts  may  extend  to  a  suit  for  the  disclosure 
and  distribution  of  assets  held  by  an  executor 
ile  son  tort,  although  such  suit  could  not  be 
maintained  in  the  state  courts  for  the  reason  that 
the  probate  system  of  the  State  affords  a 
complete  remedy.  Rich  v.  Bray  (C.  C.W.  D. 
Mo.)  225 

8.  Jurisdiction  is  not  conferred  on  a  federal 
court  by  making  a  necessary  party,  whose  in- 
terests are  all  in  common  with  those  of  the  com- 
plainants, a  nominal  defendant,  in  order  that 
nil  the  complainants  may  be  nonresidents  of 
the  State  in  which  the  suit  is  brought  and  of 
which  the  defendants  are  citizens.  Id, 

4.  To  give  Jurisdiction  to  a  federal  circuit 
court,  where  two  or  more  parties,  whose  inter- 
ests are  so  separate  that  any  number  of  them 
may  proceed  with  the  litigation  without  the 
others.  Join,  as  a  matter  of  convenience  to  pre- 
vent multiplicity  of  suits,  in  one  action  for  the 
ascertainment  and  distribution  of  their  respec- 
tive interests  in  a  common  fund,  the  interests 
of  each,  independent  of  the  others,  must 
nmount  to  $2,000.  Id, 

5.  An  action  for  damages  for  the  breach  of 
a  written  contract  of  lease  is  an  action  "found- 
ed upon  contract,"  in  the  sense  of  that  language 
as  used  in  the  restriction  contained  in  the  Act 
of  Congress  of  March  8,  1875,  §  1;  and  a  Cir- 
cuit Court  of  the  United  States  cannot  take 
cognizance  of  such  fa  suit  in  favor  of  an  as- 
signee unless  the  same  might  have  been  prose- 
cuted l^  the  assignor  if  no  assignment  had 
been  made.  BepuJbHc  Iron  Min.  Oo.  v.  Jone% 
(C.  C.  N.  D.  Ga.)  746 

6.  A  state  law  passed  since  1789  cannot  af- 
fect criminal  procedure  in  the  federal  courts. 

SI^RA. 


A  final  record  was  required  to  be  made  by  the 
clerk  at  common  law,  and  the  general  method 
of  making  the  record  prcscribea  by  the  com- 
mon law  should  be  followed  now,  subject  to 
such  changes  as  have  been  wrought  by  the 
character  of  oui  institutions  and  the  modifica- 
tions made  necessary  hj  the  enlarged  Bill  of 
Rights  of  the  Federal  donstitution.  Erwin  v. 
United  States  (D.  C.  S.  D.  Ga.)  22^ 

7.  The  right  asserted  by  a  petitioner  asking 
for  the  enforcement  of  an  order  of  the  Inter- 
state Commerce  Commission  arises  and  is 
claimed  under  a  law  of  the  United  States  which 
relates  to  a  subiect  over  which  Congress  has 
exclusive  control;  and  this  is  sufficient  to  sus- 
tain the  Jurisdiction  of  the  circuit  court,  inde- 
pendent of  the  citizenship  of  the  parties  to  the 
contn>versy, since  it  involves  a  federal  question. 
Eentuekv  db  I.  Bridge  Oo.  v.  LouiiciOe  db  N, 
B.  Oo.  (C.  C.  D.  Ky.)  289 

8.  Congress,  in  establishing  "inferior  courts" 
and  prescribing  their  lurisdiction,  must  confer 
upon  the  jud^  appointed  to  administer  them 
the  constitutional  tenure  of  office, — that  of 
holding  "during  good  behavior, — before  they 
can  become  invested  with  any  portion  of  the 
Judicial  power  of  the  government.  Id 

9.  Where  Jurisdiction  of  a  Circuit  Court  of 
the  United  States  is  based  on  the  fact  that  the 
parties  on  one  side  are  citizens  of  a  different 
State  from  any  of  those  on  the  other,  a  suit  to 
enforce  a  lien  or  trust  may  be  brought  in  Uie 
district  where  the  property  is  situated  and 
where  some  of  the  defendants  claiming  an 
equitable  lien  thereon  reside,  although  neitlicr 
the  plaintiffs  nor  the  defendant  who  owns  ttjd 
property  reside  in  that  district.  Lanr/iion  v. 
Central  B.  A  Ekg.Co.  (C.  C.  S.  D.  Gn.)       IJC 

10.  Whether,  in  any  given  case,  the  Legi.««la- 
ture  has  transcended  its  power  and  nassed  a 
law  in  conflict  with  the  constitutional  limita- 
tion in  respect  to  local  or  special  laws,  is  essen- 
tially a  question  of  law,  and  must  ncccssnriiy 
be  decided  by  the  courts.  Ayars*s  Appeal  ( Pn?) 

577 

11.  A  construction  by  officers  having  the  en- 
forcement of  the  tax  laws  of  Ohio,  since  the 
enactment  thereof,  to  the  effect  that,  under 
such  laws,  shares  held  by  residents  of  Ohio  of 
stock  of  foreign  railroad  corporations  having 
property  in  Ohio  on  which  they  pay  taxes,  and 
of  consolidated  railroad  companies,  are  not 
taxable  in  Ohio,  does  not  bind  the  successors 
of  such  officers,  or  the  State,  in  the  proper  as- 
sessment and  collection  of  taxes  upon  such 
shares.     Western  Ini.  Co.y.  Batterman  (Ohio) 

550 

12.  The  appointment  of  a  nonresident  as  an 
administrator  in  the  State  of  New  York  does 
not  authorize  him  to  sue  as  a  resident  of  the 
Bute,  under  N.  Y.  Code  Civ.  Proc.  8  1780. 
Bobinson  v.  Ocean  Steam  Na^.  Oo.  (N.Y.)    686 

18.  No  court  in  the  State  of  New  York  lias 
Jurisdiction  of  an  action  by  a  nonresident 
against  a  foreign  corporation  on  a  cause  of  ao- 
xSm  which  did  not  arise  within  the  Btata    Id. 

NOTBB  AKD  BbIBFB. 

Jurisdiction  of  suit  to  determine  validity  of 
devise;  interference  with  proceedings,  before 
surrogate;  concurrent  Jurisdiction    in  equity; 
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auzilliaTj  Jurisdiction;  retaining  suit  in  court 
whence  process  first  issued.  175 

Federal;  equity  Jurisdiction;  matter  in  dis- 
pute. 225 
Federal;  jurisdiction  as  to  bndge  over  navi- 

gable   waters;  removal   of  cause  relating  to 
ridge  across  navigable  river.  540 

Federal;  nonjudicial  power.  295 

Federal;  Jurisdiction  of;  suit  by  assignee  of 
cbose  in  action;  dismissal  of  suit  746 

Enforcement  of  penal  laws  of  foreign  State. 

779 

furisdictlon  of  executors  and  administrators. 

828 

CO VENA17T.    See  also  Ybndob  and  Pub. 

OHAS£B,  1,  2. 

1.  A  covenant  of  warranty  of  title  in  a  deed 
conveving  a  tract  of  land  on  which  is  situated 
a  miU  and  dam  embraces  an  easement  as  to 
ponded  water  occasioned  by  such  dam  or  back 
woter  therefrom,  on  an  adjoining  tract  of  land 
of  another  person,  and  like  easements  neces- 
sary and  incident  to  the  free  use  and  beueflcial 
enjoyment  of  the  mill  and  dam  conveyed,  al- 
though such  easements  are  not  ezpressfy  men- 
tioned in  the  deed.    Bawling  v.  Burton  (N.  C.) 

286 

8.  A  stipulation  in  a  deed  of  land  to  a  rail- 
road company,  that  the  company  shall  con- 
struct and  maintain  a  fence  along  its  right  of 
wav  where  land  is  used  solely  Tor  pasturage 
and  enclosed  on  the  other  sides,  so  long  as  it  Is 
used  exclusively  for  pasturage,  is  not  a  cove- 
nant running  with  the  land,  and  cannot  be  en- 
forced by  a  subsequent  owDcr  of  sudi  land. 
Gulf,  a  da.  F.E.CO,  T.  Smith  (Tex.)       281 

8.  To  constitute  a  breach  of  a  covenant  for 
quiet  enjoyment  (or  warranty,  which  is  In  fact 
equivalent),  there  must  be  a  union  of  acts  of 
disturbance  and  lawful  title.  Barry  v.  Ovild 
(in.)  834 

4.  Testimony  of  a  person  that  he  "  saw  evi- 
dence of  the  possession  of  Uie  third  party  in 
the  shape  of  a  derrick  and  tool-house  situated 
on  the  land,  operated  by  a  stone  company," 
where  it  does  not  show  whether  the  stone  corn- 
pan  v  had  or  claimed  possession  of  1  acre  or  20, 
or  that  it  claimed  to  hold  under  lawful  title; 
and  tes  imony  of  the  vendee's  a^ent,  '*that  be 
never  could  get  possession/'  without  stating 
what  efforts  were  made;  where  it  does  not  ap- 
pear that  any  of  the  land  is  occupied  except 
by  the  derrick  and  tool  house,  -  is  not  sutti- 
cieot  to  show  a  breach  of  covenant  of  quiet  en- 
joy ment  of  a  tract  of  20  acres  of  land.  Jd, 

Notes  and  Bbiefs. 

In  Arrant  to  corporation;  running  with  land; 
personal  covenants  binding  on  purchaser;  en- 
forcement of  restrictive  covenants;  discretion 
of  court.  199 

For  quiet  enjoyment;  warranty;  running  with 
land;  estoppel  by.  884 

CRIMINAL  LAW. 

In  a  State  where  the  use  of  jails  for  United 
States  prisoners  is  permitted,  whenever  a  pris- 
oner is  committed  to  jiil  a  copy  of  the  wrir  of 
commitment,  showing  the  grounds  therefor^ 

SL.R.A. 


should  be  left  with  the  jailer,  whether  the  com- 
mitment is  pending  examination,  or  for  trial, 
or  after  conviction.  Enoia  t.  United  8iate9 
(D.  C.  8.  D.  Qa.)  229 

CURTESY.  See  also  MiNBS  Ain>  HiNiHQ.2 

Executors,  by  paying  taxes  and  selling  a  por 
tion  of  the  estate  in  coal,  which  is  leaerveu 
from  the  sale  of  the  surface  of  the  ground,  but 
who  are  not  in  the  actual  occupancy  or  posses 
don  of  the  property,  and  have  no  interesi 
therein  except  a  simple  power  of  sale,  are  in 
no  such  possession  as  to  prevent  a  seisin  of  the 
owner  sutBcient  to  support  a  claim  of  curtesy 
by  her  husband  after  her  death.  Ban/dn's  Ap 
peal  (Pa.)  42'J 

CUSTOM  AND  USAGE.    See  also  Cai: 

BIBR8,    16-19;  EaSEMKHT,  1;  EVIDBNCK. 

28,  57,  58;  Statutes,  18;  Ububt,  8. 

1.  No  usage  is  good  which  conflicts  with  an 
established  principle  of  law.  East  Birming- 
ham Land  Co.  v.  Vennie  (Ala.)  880 

2b  A  custom  of  railroads  not  to  receive  for 
transportation  any  livestock  unless  under  ecr 
tain  conditions  modifying  their  common-law 
liability  would  be  contrary  to  law  and  public- 
policy.    Mietouri  Pac.  B,  Co.y,  Fagan  (Tex.) 

7r- 

8.  A  custom  which  is  not  pleaded  cannot 
be  considered  as  modifying  an  unambiguous 
written  promise  on  which  an  a^^tion  is  baaed. 
Lindley  v.  Waterloo  First  Nat.  Bank  (Iowa)  709 

Notes  ajsd  Bbebfb. 

See  also  Fuuldisq. 
Effect  on  legal  right. 
Effect  of. 
Effect  on  carrier's  liability. 
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DAMAGES.    See  also  Contracts,  28;  Ik 
BURA17CB,    20,    22;   Nbw   Trial,   2,   8. 
Pleadino,  7;  Telegraph  Coicpanies. 

1.  A  woman  carried  by  a  railroad  train  be 
yond  her  station,  at  which  the  railroad  em- 
ployes refused  to  put  her  off,  and  to  whom 
they  "were  indecorous  or  insulting,  cither  in 
words,  tone,  or  manner,"  may  be  allowed  to  re 
cover  punitive  damages.  LouivMt  <6  N.  It 
Co.  y.  Bollard  (Ky.)  694 

2.  A  Judgment  for  $8,005  damages  in  favor 
of  a  woman  who  was  carried  past  her  station 
on  a  railroad  train,  in  consequence  of  which 
she  was  obliged  to  walk  between  one  and  two 
miles,  carrying  a  large  bundle  and  valise,  and, 
by  the  exertion  and  excitement  thereby  caused, 
was  made  sick  for  several  days,  and  who  was 
treated  in  an  insulting  manner  by  the  railroad 
employ^,  will  not  be  set  aside  as  exces»ve, 
where  substantially  the  same  amount  has  been 
given  on  a  former  trial.  10. 

8.  Exemplary  or  vindictive  damages  may 
be  idven  for  the  refusal  to  sell  a  pa»enger  a 
ticket  or  to  check  his  baggage  to  a  r^g^lar  sta- 
tion of  a  passenger  train,  in  pursuance  of  an 
unreasonable  regulation  of  the  company  which 
indicates  a  wanton  disrewd  of  the  rights  of 
passengers.  Fitttburghf  U.  dSt.  L.  E.  Oe  v. 
Lffon  (Pa.)  489 

4.  impiOTements  ^made  for  public  use  by  a 
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railroad  company  lawfully  in  poeseflrion,  with 
the  light  to  oondemD  for  such  use  at  any  time, 
do  not  belong  to  the  owner  of  the  land,  and 
the  Talue  thereof  will  not  be  allowed  him  as 
damages  on  condemnation.  The  maxim  quio- 
quid  piatUatur  solo,  solo  cedit,  does  not  apply 
m  8UC11  a  case.  81,  Johnttury  d  L.  (7*  B,  (h,y, 
WaiardCVX.)  638 

5.  When  a  part  of  a  farm  or  tract  of  land  is 
appropriated  for  the  riii^ht  of  way  of  a  railroad, 
danger  from  fire  to  buildings,  fences,  timber, 
or  crops  upon  ttie  remainder,  in  so  far  as  it  de- 
predates the  value  of  the  property,  may  be 
properly  considered  in  giving  compensation  to 
the  landowner.  Leroy  A  W,  B.  Co.  v.  Bon 
(Kan.)  217 

8.  Where  a  railroad  is  laid  through  a  farm 
or  tract  of  land  usrd  for  stock  purposes,  or 
adapted  to  stock  purposes,  the  accidental  dan- 
ger to  which  stock  thereon  will  be  exposed 
may  be  considered  in  givins  compensation  to 
the  landowner  for  the  right  oi  way  appropriated 
for  the  railroad,  so  far  as  the  same  affects  the 
value  or  depreciation  of  the  land,  or  tract  of 
land,  but  not  any  danger  or  probable  injury 
resulling  from  the  fault  or  negligence  of  the 
railroad  company  in  operating  or  failing  to 
fence  its  road.  Id, 

7.  Under  the  provisions  of  Kan.  Const,  art. 
12,  %4,  a  railroad  company  must  make  full 
compensation  for  ih**  right  of  way  appropriated 
to  the  corporation,  irrespective  of  any  benefits 
or  supposed  benefits  from  the  construction  of 
the  road,  or  any  improvement  thereby.       Id 

8.  The  owner  of  a  coal  mine  is  not  entitled 
to  any  damages  in  a  suit  for  an  injunction, 
from  the  fact  that  one  of  the  defendants  had 
driven  away  from  the  mine  a  person  who  had 
a  contract  with  the  plaintiff,  without  any  limit 
as  to  time,  to  take  coal  at  a  certain  price  per 
bushel,  and  who  had  cleaned  out  the  entry  to 
the  mine,  for  which  plaintiff  had  paid  nothing, 
where  it  does  not  appear  that  plaintiff  may  not 
still  mine  and  sell  the  coal  and  get  a  higher 
price  for  it.    Bankin's  Appeal  (Pa. )  429 

9.  Where  mares  being  with  foal  are  shipped, 
they  constitute  freight  having  what  is  called 
an  inherent  defect;  and  if  they  lose  their  foal 
on  the  way,  the  measure  of  damages  Is  not  the 
difference  in  their  market  value  as  they  are  and 
what  it  would  have  been  had  they  arrived  in 
good  condition;  but  if  the  loss  is  total,  it  is  the 
price,  less  freight  charges,  they  would  have 
brought  if  delivered  in  reasonable  time,  having 
had  due  and  necessary  care  while  in  the  car- 
rier's possession;  and  if  the  loss  is  partial,  it  is 
the  difference  between  such  price,  less  freight, 
and  the  actual  value  of  the  animals  as  deliv- 
ered.   Miuouri  Fiae.  B.  Co,  v.  Fagan  (Tex.)  75 

10.  In  an  action  of  assumpsit  for  weekly 
l)enefifs  due  from  a  relief  association,  recovery 
can  be  had  only  for  what  was  due  at  the  time 
the  writ  issued.  Baltimore  &  0,  Employee  Be- 
li^Asso.  V.  flw/(Pa.)  44 

11.  One  who  violates  a  duty  owed  to  others, 
or  commits  a  tortious  or  wroogfully  negligent 
act,  is  liable,  not  only  for  thosiC  injuries  which 
are  the  direct  and  immediate  coosequeoces  of 
his  act,  but  for  such  consequential  injuries  as, 
according  to  common  experi  noe,  are  likely  to 
and  in  fact  do  result  from  hfs  act  Smethwet 
V.  Indepmdent  Cong.  Churth  (Mass.)  095 


KOTBB  AND  BRIEF8. 

Exemplary;  right  to  recover.  400 

By  appropriation  of  right  of  way;  elements 
of;  inconvenience;  reasonably  anticipated; 
speculative  and  contingent;  danger  of  fire; 
special;  injury  to  farm  or  tract  m  land  as  a 
whole;  rule  as  to  measure  of;  uses  and  purposes 
of  land  considered;  tract  cut  off.  217 

In  eminent  domain.  528 

In  eminent  domain;  assessment  dL  423 

For  conversion.  449 

For  breach  of  contract;  for  neglect  of  duty 
to  deliver  telegram;  for  mental  anguish.     766 

In  action  against  benefit  society,  7tt6 

DEATH. 

Notes  and  BmsFflL 

See  also  Action  ob  Burr. 
Caused  by  negligence;  action  for.  620 

DEDICATION.    See  also  Hiohwatb. 

1.  The  acceptance,  by  the  public  or  by  the 
inhabitants  of  a  town,  of  landing  places  re- 
served to  the  public  in  a  grant  by  a  town,  is 
not  to  be  held  to  have  been  limited  to  those 
parts  of  the  lands  so  reserved  which  were  in 
actual  use  as  landing  places,  where  it  appeared 
that  the  parts  thereof  intruded  upon  by  private 
individuals  could  have  been  fitted  for  and  used 
as  landings,  and  that  they  were  used  by  fisher- 
men for  the  drying  of  nets,  and  by  them  and 
others  for  passage  to  actual  landing  places,  and 
similar  purposes  connected  with  bindings  and 
not  inconsistent  therewith.  AUomey-Qeneral^ 
Adams,  v.  Tarr  (Mass.)  87 

2.  An  acceptance,  by  the  public,  of  land  for 
a  public  use,  is  to  be  construed  in  connection 
with  the  grant  or  dedication.  Where  that 
clearly  includes  the  premises,  less  evidence  is 
required  to  show  that  any  particular  part  has 
been  accepted  than  where  it  is  uncertain  whether 
there  has  been  more  than  a  partial  and  limited 
dedication.  Id, 

DEED.    See  also  Oontbacts,  16;  Husband 

AND  WiFB,  9. 

A  vendor  who  has  executed  and  acknow- 
ledged a  deed  with  the  name  of  the  grantee  left 
blank,  and  delivered  it  to  his  vendee,  who  fills 
up  the  blank,  cannot  question  the  title  of  an  in- 
nocent purchaser  for  value.  JUcUleerey  v. 
Wakefield  (Iowa)  620 

Notes  and  BsiEFa. 

Reservations  and  exceptions  in.  87 

Filling  blank  in  name  of  grantee.  520 

DEFINITIONS.  See  Waters  and  Watbb- 
ooaitsBd,  Motes  anu  Bbi£f& 

DELIVERY.    See  Inbueancb,  Notes  and 

BlUKFS. 

DESCENT     AND     DISTRIBUTION. 

See  also  Wills,  16.  17. 

1.  A  grandchild  whose  father  is  dead  and 
who  has  been  adopted  by  his  paternal  urand- 
father,  under  Mass.  Pub.  Stat.  chap.  149,  can- 
not, if  his  grandfather  dies  intestate,  inherit 
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Kharcs  of  his  personalty  in  a  double  capaciU^, 
as  adopted  son  and  as  representative  of  his  do- 
cvaeed  father,  but  will  take  only  one  portion, 
and  that  as  adopted  son.  Delano  ▼.  £ruertan 
(Moss.)  698 

2.  A  policy  of  life  insurance  payable  to  the 
"devisees  or  heirs  at  law"  of  the  insured, 
where  he  dies  intestate  without  issue,  is  pay- 
able, under  Ul.  Rev.  Stat.  chap.  89,  g  1,  to  his 
widow  as  sole  heir,  and  not  to  his  next  of  kin. 
Alexander  v.  Northioeftem  MoioniQ  Aid  Ajuo, 
(DL)  161 

KoTiBs  Ain>  Briefsl 

Disinheriting  heir;  heirs  favored  at  law.  849 

DISCOVERY. 

Notes  and  Bbibfs, 
Essentials  to  Ull  for.  223 

DISMISSAL. 

Notes  ahd  Bbi£f& 
Of  proceeding;  power  of  officer.  644 

DIVORCE.  See  HusBAin)  and  Wife,  4; 
Lrs  Pendens,  1,  2,  Notes  and  Biuef& 

DODTTCIL. 

Notes  and  Bbiefs. 
What  constitutes;  changed  203 

DUE  PROCESS.  See  CoNsnTonoNAii 
Law,  12. 

EASEMENTS.  See  also  Watbbs  and 
Watebooubbbs,  Notes  and  Bbiefb. 

1.  A  right  to  maintain  a  building  or  perma- 
nent structure  upon  the  land  of  another  cannot 
be  acquired  by  custom.  AUorney-Gerwral, 
Adams,  v.  Tarr  (Mass.)  87 

2.  A  party  who  conveys  a  mill  and  dam  con- 
veys all  the  easements  that  he  has,  or  claims  and 
purports  to  have,  at  the  time  of  the  conveyance, 
in  connection  therewith,  incident  and  neces- 
sary to  the  Just  enjoyment  of  the  mill  and  dam. 
Bowling  v.  mrUm  (N.  0.)  285 

EMINENT  DOMAIN.  See  also  Constitu- 
tional Law,  8;  Cobforations,  28,  29; 
Damages,  4-7;  New  Tbial,2,  8;  Tbial, 

7,8. 

1.  Whether  the  use  for  which  property  is 
sought  to  be  taken  under  the  exercise  of  emi- 
nent domain  is  public  or  private  is  a  Judicial 
question,  subject  to  review  by  the  appellate 
court  PitUiiwrg^  W,  AK.E.  Ch.  ▼.  Binwaod 
Iran  Works  (W.  Va.)  680. 

2.  Evidence  that  all  who  wish  to  avail  them- 
selves of  the  proposed  switch,  branch  road,  or 
lateral  work  can  do  so,  is  not  sufficient  to  show 
that  the  use  of  the  work  will  be  for  the  bene- 
fit of  the  public.    Id, 

8.  The  property  of  railroad  corporations,  so 
far  as  concerns  the  ownership  thereof,  and  the 
profit  or  flrain  to  be  made  from  their  use,  is  t^ 
all  intents  and  purposes  private  property,  al- 
though applied  to  a  use  m  which  the  public 
have  an  interest.    Id, 

'2  T..  R.  A. 


4.  As  far  as  the  public  is  concerned,  wbea 
what  railroad  corporations  need  fa  for  "public 
use,"  they  have  the  right  to  invoke  the  exercise 
of  eminent  domain;  but,  hi  so  far  as  that  which 
concerns  them  as  to  their  private  interests,  their 
profits  and  gains,  are  concerned,  they  stand  aa 
individuals,  or  merely  as  private  corporatioxiflp 
in  which  the  public  has  no  concern,  and  for 
such  private  purposes  cannot  call  into  exercise 
the  power  of  eminent  domain.  Id. 

5.  Where  a  railroad  corporation  sought  to 
condemn  land  over  which  to  build  a  switch, 
branch  road,  or  lateral  work  to  reach  a  {uivate 
manufactory* — b  steel-mill, — for  the  purpose 
of  transporting  freight  to  and  from  said  steel - 
mill  over  petitioner's  road, — hdd,ihe  use  to 
which  the  land  was  to  be  subject^  was  a  pri- 
vate, not  a  '^public  use."  /dL 

6.  Under  the  Eminent  Domain  Act  of  Dlinois, 
it  is  not  intended  that  the  right  given  the  jury 
to  personally  examine  the  premises  is  to  be  con- 
strued as  permitting  them  to  disregard  the 
sworn  testimony  in  fixing  the  assessment  of 
damages.  Atchison,  T,  A  8,  F,  B.  Co.  v. 
Schneider  (Ul.)  422 

Notes  and  Bbiefs. 

Bee  also  Dahagbb;  Highwats;  New  Trial. 

Authority  to  take  lands;  title  acquired.    255 

Power  of;  exercise  of  right  through  agents; 
public  use;  necessity  of  taking.  680 

Use  of  highway  for  railroad;  damages  for.  61 

Power  of  commissioners;  damages.         528 

ENTIRETIES.    See  Hussabd  asd  Wife, 

6,8. 

EQUITABLE      CONVERSION.      See 

Wills,  15. 

EQUITY.    See  also  Tbubtb,  fL 

1.  A  suit  in  equity  by  a  woman  to  set  aside 
a  deed  made  by  ner  former  husband  pending  a 
divorce  suit  in  which  a  decree  was  made  giv- 
ing her  the  land  will  not  be  defeated  on  the 
nound  that  she  has  a  complete  remedy  at  law. 
ToiDea  V.  CampbtU  (Nev.)  615 

2.  Where  the  material  facts  out  of  which 
plaintiiTs  rights  arise  are  admitted,  and,  if 
there  is  a  doubt  as  to  his  rights,  it  is  one  of  law, 
not  of  fact,  it  is  not  necessary  that  he  should 
first  establish  his  rights  at  law  before  asking 
relief  hi  equity.    Bankin's  Appeal  (PA.)      4SBi 

Notes  and  Bbiefb. 
See  also  Goubtb;  Set-Off  abb  CquNTER- 

GLADC, 

Maxim  as  to  coming  with  clean  hands.  869 

ESTOPPEL.  See  also  Attobnbtb,  2; 
Deed;  Husband  and  Wife,  12;  Iitodb- 
ANGE,  19,  28,  21 

1.  The  doctrine  of  estoppel  cannot  be  in- 
voked in  order  to  remove  the  incapacity  of  a 
married  woman,  where  her  contract  relates  to 
a  matter  concerning  which  all  the  common-law 
disabilities  continue,  so  that  the  contract  is  ut- 
terly void  for  want  of  power  or  capacity  to 
make  it    Cook  v.  WaUing  (Ind.)  709 

2.  A  married  woman  in  Dakota,  who,  with 
her  husband,  has  executed  a  mortgage  contain- 
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iDg  oovenanU  of  sdsln,  quiet  poseeaeioD,  and 
warranty,  on  her  separate  property,  is  estopped 
from  setting  up  against  the  purchaser  on  fore- 
closure any  title  subsequently  acquired  by  her, 
even  though  it  is  acquired  after  the  foreclosure, 
and  although  the  mortgage  is  a  mere  lien,  and 
not  an  estate  in  the  land,  Terkei  ▼•  EadUy 
(Dak.)  868 

8.  One  clothing  an  agent  with  apparent  au- 
thority is,  as  to  parties  dealing  on  the  faith  of 
such  authority,  condusiTely  estopped  from 
denying  it    Hubbard  ▼.  Tenbrook  j[Pa.)       828 

4.  The  principal  is  not  estopped  to  deny  the 
authority  of  his  agent  to  do  acts  in  excess  of 
the  authority  expressly  given  him,  because  ho 
might  have  Known  that  the  agent  was  exercis- 
ing such  power  if  he  had  exercised  ordinary  dili- 

fence;  he  is  not  required  to  distrust  his  agent, 
ut  may  act  on  the  presumption  that  third  par- 
ties dealing  with  the  agent  will  not  be  negligjent 
in  asoertaming  the  extent  of  his  authority. 
Wheder  y.  MeGuire  (Ala.)  808 

5.  To  authorize  a  person  to  claim  a  forfeiture 
of  valuable  property  rights  on  account  of  the 
violation  of  a  condition  upon  which  they  are 
granted,  he  must  proceed  to  enforce  it  at  once, 
uc  cannot  remain  passive  for  a  long  time  ofter 
acts  have  transpired  upon  which  others  have 
relied  in  matters  of  importance  to  them,  and 
then  insist  upon  the  forfeiture  in  consequence 
thereof.    HnsUm  v.  Bjfliee  (Or.)  568 

6.  Where  the  owner  of  land  has  acquiesced 
for  some  years  in  sales  and  transfers  of  a  ditch 
and  water  right,  he  thereby  waives  a  condition 
in  the  agreement  under  which  the  ditch  was 
constructed,  that  it  should  not  be  sold,  but 
thould  revert  to  him.  Id, 

19^0TBB  iJTD  BBIBFB. 

8ee  also  Covienants;  Husband  abb  Wifb; 

F&INCIFAL  AUD  AgBNT. 


To  deny  execution  of  deed, 
Ajb  to  municipal  bonds. 
By  silenoe. 

EVIDEVCB. 
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Judicial  Nonoa. 

Pbbbumftiohb  Aim  Bubdbit  of  Proof. 

BB8T  and  SbOOKDABT  EyiDEVCB. 
DOCUIOENTABT  EviDEMOB. 

Pabol  Evidengb  Conobbhiho  Wbit- 
mas. 

OfEETIONB  and  0ONCLU8ION& 

Dkolabationb. 

Eelkvanot  and  Matebialitt. 

WnIOHT,   EfFBOT,    and  BUFFIdENOT. 
KOTBS  AND  BbIBFB. 

Bee    also    Apfeaii  and    Ebbob,   9;   Con- 

TBACT8,  10;  TbIAL,  1. 

L  Judicial  Kotiob. 

1.  A  court  in  Indiana  will  take  Judicfal  no- 
tice that  funds  raised  for  or  appropriated  to 
the  support  of  common  schools  pertain  to  the 
school  corporation  of  a  township,  and  can  only 
be  administered  by  the  township  trustee  in  that 
behalf.    Skinner  v.  Harriwn  Ttop.  (Ind.)  187. 

8L.R.A. 


2.  TI)c  court  will  not  take  Judicial  notice  of 
the  fact  that  unprotected  frogs  and  switdiesof 
a  railroad  are  inherently  unsafe  and  danger- 
oua.    Miuouri  Pae.  B.  th.  v.  Zsaii  (Neb.)  67. 

n.  Pbbsuhftionb  and  Bxtbden  of  Pboof. 

8.  Every  intendment  ia  to  be  made  in  favor 
of  the  constitutionality  of  a  statute.  People, 
Hart,  v.  McElroy  (Mich.)  609 

4.  The  burden  of  proof  is  on  a  taxpayer 
claiming  that  he  has  not  been  allowed  an  ex 
emption  to  show  that  he  has  not,  at  some  time 
or  place,  received  it.  South  NasfmUe  Street  R, 
Co.  v.  Morrow  (Tenn.)  858 

6.  Where  a  father  purchases  land  and  hos 
it  conveyed  to  his  son,  the  presumption  is  that 
the  purcbase  was  intended  to  be  an  advance- 
ment or  gift  to  the  son,  i^nd  no  trust  results  in 
favor  of  the  father.  But  extrinsic  evidence, 
either  written  or  parol,  is  admissible  on  behalf 
of  the  father  to  rebut  this  presumption,  and  to 
show  that  a  trust  results  in  his  favor.  MeOlin- 
iaek  v.  Loieeeau  (W.  Va.)  818 

6.  A  grant  cannot  be  presumed  where  It 
would  have  been  unlawful.  DonaJiue  v.  State 
(N.  Y.)  678 

7.  The  burden  of  establishing  alienage  of 
persons  otherwise  interested  in  property  sought 
to  be  partitioned  is  upon  the  plaintiff  in  parti- 
tion.    TooU  V.  Toole  (N.  Y.)  465 

8.  In  a  contested  election  case,  the  burden 
of  proof  rests  on  the  plaintiff.  He  must  es- 
tablish, to  the  satisfaction  of  the  Jury  or  trial 
court,  that  the  ballots  have  been  kept  intact, 
and  are  the  genuine,  identical  ballots  cast  nt 
the  election;  otherwise  they  will  receive  no 
credence,  and  be  rejected  as  unworthy  of  cred- 
it.   Hartman  v.  Touj^  (Or.)  698 

9.  The  burden  of  proof  to  show  that  an 
agent,  in  a  transaction  for  his  principal,  had  in 
mind  knowledge  gained  by  him  on  a  former 
occasion  and  in  a  different  transaction,  is  upon 
the  party  who  seeks  to  charge  the  principal 
with  notice  by  reason  of  such  knowledge.  Oon- 
Hani  V.  BocheHer  Unitereity  (N.  Y.)  784 

10.  In  the  case  of  oral  defamation,  as  in  the 
case  of  written,  if  the  words  uttered  are  not 
privileged  the  law  implies  malice.  Byam  v. 
OoUins  (N.  Y.)  129 

11.  In  an  action  against  a  physician,  based 
on  his  lack  of  care  or  skfll,  the  burden  of  proof 
to  show  such  lack  is  on  the  plaintiff.    State 
Janney,  v.  HciudbBeper  (Md.)  587 

12.  The  party  who  allows  a  surgical  opera- 
tion to  be  performed  is  presumed  to  have  em- 
ployed the  surgeon  for  that  purpose,  and  the 
burden  of  proof  to  show  lack  of  consent  is  on 
the  party  alleging  ii.  id. 

18.  In  an  action  l^  a  man  for  the  loss  of  a 
trunk  containing  the  clothing  of  his  wife  and 
child,  the  presumption  is  that  the  child's  cloth- 
ing was  furnished  bv  the  father,  in  the  ab- 
sence of  evidence  to  the  contrary.  Biehardeon 
Y.  LouiwiUe  AN.B.C0.  (Ala.)  716 

14.  An  injury  to  a  passenger  on  a  railroad 
train  sitting  next  to  an  open  window,  by  a 
blow  on  his  eye  by  some  hard  substance,  prob- 
ably a  piece  of  coal,  hurled  with  considerable 
force,  while  the  engine  of  another  train  was 
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tlirectly  ©[Write  the  window,  pasning  in  an- 
other directioD,  where  there  is  Dothing  to  ex- 
plain the  cau»e  of  the  accident,  does  not  create 
n  presumption  of  negligence  as^inst  the  carrier. 
PenMiflvania  R  Co.  v.  MaeKinney  (Pa.)   890. 

16.  No  presumption  of  negligence  on  the 
part  of  a  carrier  arises  from  the  naked  fact 
(hat  an  injury  has  been  inflicted  upon  a  passen- 
ger, unless  it  appears  that  it  did  not  result  from 
something  entirely  disconnected  with  the  op- 
eration of  the  road  and  with  which  neither  the 
compnpy  nor  its  employes  had  anything  what- 
ever to  GO;  such  presumption  must  arise,  if  at 
all,  from  the  cause  of  injury  or  from  other  cir- 
cumstances attending  it.  loL 

IIL  Best  aud  SEC0in>ABT  Etipekcb. 

10.  Where  a  witness  who  has  testified  on  the 
first  trial  of  a  case  dies  before  the  second  trial, 
his  testimony  on  the  &rst  trial  may  be  proved 
by  persons  who  beard  his  evidence;  and  where 
it  is  preserved  in  a  bill  of  exceptions,  it  can  be 
read  therefrom  upon  proof  that  the  report  is 
correct  in  substance.    Davis  v.  Kline  (lio.)  7t5 

17.  Where  there  is  evidence  to  show  the  ex- 
istence of  an  antenuptial  contract,  and  that  it 
has  lieen  destroyed  by  one  of  the  parties,  the 
other  party  may  be  allowed  to  give  parol  evi- 

lenoe  of  its  contents.  MeNtUt  v.  MeSiUtiJnA.) 

873 

18.  It  is  a  primanr  rule  of  elections  that  the 
ballots  constitute  the  bcst->tbe  prhnary^evi- 
<!ence  of  ihe  intention  and  choice  of  the  voters. 
flarimany.  Tauug  {Or.)  596 

19.  Where  the  court  finds  that  the  ballots 
have  been  safely  kept  and  preserved,  that  no 
one  has  tampered  with  them,  and,  notwith- 
standing the  opening  of  the  box  for  the  pur- 
pose or  finding  a  poll  book,  that  the  ballots 
were  the  genuine,  identical  ballots  cast  by  the 
voters  of  a  precinct,  such  ballots  are  the  best 
evidence.  Id. 

20.  As  between  ballots  shown  or  admitted  to 
be  the  identical  ballots  cast  by  the  voters,  and 
the  official  count,  the  ballots  are  the  best  evi- 
dence. Id. 

rV.   DOCUKBNTABT  EyIDBNCIB.* 

21.  The  record  of  an  inquisition  ib  lunatieo 
inguirendo  is  admissible  on  the  trial  of  an  issue 
devisatit  «e/  nan;  but  where  the  court  refused 
to  permit  to  be  read,  on  such  an  issue,  such  por- 
tion of  the  order  of  adjudication  as  instructed 
the  committee  appointed  as  to  the  scope  of  his 
duties,— A^,  no  error.  Kerr  v.  Lun^ord  (W. 
Va.)  668 

29.  Wliere,  on  the  trial  of  such  an  issue,  a 
witness  for  contestants  had  testified  that  the 
testator,  in  giving  his  evidence  in  a  certain  ac- 
tion in  ejectment  was  incoherent,  and  on  cross 
examination  said  he  had  the  stenographer's 
notes  of  his  evidence  in  the  action,  but  that  the 
stenographer  was  not  sworn,  but  the  witness 
said  the  notes  were  substantially  correct,  and 
on  motion  the  proponents,  to  contradict  the  wit- 
ness, were  permitted  to  read  the  notes  to  the  ju^, 
—]ield,  no  error.  Id. 

28 .  On  the  trial  of  such  issue,  a  will  executed 
in  1879,  about  two  years  before  the  will  in  issue, 
at  which  former  date  it  is  shown  the  testator 
was  competent,  is  admissible  on  the  question  of 
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his  capacity  at  the  time  the  win  in  issue  was 
executed.  Id. 

24.  Provisions  of  the  statute  for  the  safe 
keeping  of  ballots  are  treated  by  the  coorts  as 
directory;  and  when  it  is  shown  that  the  ballots 
have  been  securely  kept  and  preserved  io  vio- 
late, they  wiU  not  be  excluded  as  evidence  on 
account  of  some  omission  to  comply  with  their 
directions.    Eartman'^.Toung{Qi.)  596 

25.  Where  a  grantee  is  in  fact  archbishop  of 
the  Roman  Catholic  Church  for  his  diocese,  its 
canons  and  decrees  regulating  the  mode  of  ac- 
quiring and  holding  diurch  property  are  com- 
petent evidence  to  show  that  the  property  so 
held  by  him  is  held  in  trust  for  purposes  of 
public  religious  worship  and  other  cbarital>)e 
uses.    Manniz  v.  Puredl  (Ohio)  733 

y.  Pabol  Evidengb  CoNOEBTviNe  Wrtt- 

26.  Parol  evidence  is  admissible  to  show  that 
taxes  were  in  fact  paid  by  a  person  other  than 
the  one  named  as  payer  in  the  tax  reoeiptsi 
Quge  Y.  Hampton  (111.)  613 

27.  It  is  competent  to  prove  by  parol  evi- 
dence that  land  conveyed  to  a  gran  tee  by  a  deed 
absolute  on  its  face  is  in  fact  held  by  him  in 
trust  for  charitable  uses,  but  such  evidence 
should  be  clear,  convincing,  and  conclusive. 
Mannix  v.  PureeU  (Ohio)  758 

28.  Certificates  of  stock  not  being  n^potiable 
paper,  it  \&  not  permissible  to  prove  a  cu^stom 
or  usage  among  stockbrokers  to  the  contrary. 
EmI  mrmingham  Land  Co.  v.  Dennis  (Ala.) 

836 

29.  Where  a  devise  to  a  certain  township  is 
made,  and  there  is  more  than  one  of  the  same 
name  in  the  State,  evidence  is  admis^ble  to 
prove  which  was  intended.  Skinner  v.  Barri- 
eon  Twp.  (Ind.)  187 

VL   QPINIOiro  AND  CONGLUBIOKB. 

80.  A  physician  speaking  as  an  expert  can 
testify  as  to  the  effect  of  a  personal  injurv. 
KoansviUe  db  T.H.R.  Co.  t.  OriH  (Ind.)     450 

81.  A  man  who  has  managed  hand  cars,  or 
assisted  in  managing  them,  may  express  an 
opinion  as  to  the  rate  of  speed  of  a  moving  hand 
car  on  a  specified  occasion.  Id. 

82.  A  farmer  not  engaged  in  buying  and 
selling  real  estate,  not  knowing  the  market 
value  of  real  estate,  not  living  in  the  neighbor- 
hood of  the  land  inquired  about,  and  who  does 
not  know  ite  situation  and  fertility,  ita  advan- 
tages and  disadvantages,  cannot,  as  a  witness, 
give  his  evidence  as  to  the  value  of  the  land 
before  and  after  the  appropriation  of  the  right 
of  way  by  a  railroad  company.  A  farmer  con- 
versant with  the  land  as  to  its  situation,  soil, 
advantages,  ete.,  is  competent  as  a  witness  to 
the  value,  as  having  particular  knowledge  of 
the  facts  in  issue.  Leroy  dbW.  B.Cfo.  ▼.  Iioe» 
(Kan.)  217 

88.  A  witness  in  possession  of  a  key  to  the 
reporte  of  a  mercantile  agencv  may  be  allowed, 
in  an  action  for  llbeU  to  explain  what  was  in- 
dicated by  refKirting  a  merchant's  standing 
"in  blank,"  which  constitutes  the  alleged  libel. 
BradHrett  Co,  v.  GiU  (Tex.)  405 

84.  Testimony  of  witnesses  as  to  the  general 
effect  in  commercial  circles  upon  the  credit  of 
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a  person  of  a  rating  by  a  commerclftl  agency  is 
inadmissible,  being  only  tbe  opinion  of  tbe  wit- 
nesses about  a  matter  that  the  Jury  are  capa- 
ble of  judging.  Id. 

85.  A  shipper  of  stock  may  give  an  opinion 
as  to  what  the  value  of  stock  would  have  been 
at  destination  if  they  had  not  been  injured  in 
transportation.  Miswuri  Pac,  B.  Oo.  v.  Fagan 
(Tex.)  75 

86.  Upon  the  trial  of  an  issue  devuavit  vd 
non,  a  general  question,  put  to  a  witness,  "Was 
there  anyone  who  influenced  the  testator?"— is 
improper.    Eerr  v.  Lunsford  (W.  Va.)       668 

87.  When  a  medical  expert  is  asked  to  give 
his  professional  opinion  to  a  jury,  not  upon 
matters  within  bis  own  knowledge,  but  upon 
a  hypothetical  case  founded  upon  the  testimony 
of  witnesses  previously  examined  in  the  case, 
the  questions  to  him  must  be  so  shaped  as  to 
give  him  no  ocpwdon  to  mentally  draw  his  con- 
clusion from  the. whole  evidence,  or  a  part 
thereof,  and  from  these  conclusions,  so  drawn, 
express  his  opinion,  or  to  decide  as  to  the  weight 
of  evidence  or  the  credibility  of  witnesses;  and 
his  answers  must  be  such  as  not  to  involve  any 
such  conclusion,  so  drawn,  or  any  opinion  of 
the  expert  as  to  the  weight  of  the  evidence  or 
the  credibility  of  witnesses.  Id, 

88.  The  opinion  of  medical  experts,  founded 
on  testimony  already  in  the  case,  can  only  be 
given  on  a  nypothetical  case;  and  the  hypothe- 
ds  must  be  clearly  stated,  so  that  the  jury  may 
know  with  certainty  upon  precisely  what  state 
of  assumed  facts  the  expert  bases  his  opinion. 

Id. 

89.  In  putting  hypothetical  questions  to  ex- 
pert witnesses,  counsel  may  assume  the  facts  in 
accordance  with  their  theory  of  them;  it  is  not 
essential  that  he  states  the  facts  as  they  exist, 
but  the  hypothesis  should  be  based  on  a  state 
of  facts  which  the  evidence  in  the  cause  tends 
to  prove.  Id, 

40.  Where,  in  tbe  trial  of  an  issue  devUavit 
9el  non,  the  contestants,  on  the  question  of  the 
testator's  capacitv,  offered  a  witness  who  testi- 
fied that  about  three  months  before  the  execu- 
tion of  tbe  will  the  testator  had  sold  a  property 
for  f  10,000,  and  it  was  sold  very  cheaply:  the 
proponents  offered  the  purchaser  of  the  prop- 
erty, who  testified  he  had  paid  full  value  for 
it;  the  contestants  then  offered  a  witness  who 
bad  occupied  the  property  as  lessee,  and  testi- 
fied he  knew  its  value,  and  asked  the  witness, 
"What  is  the  property  worth  f — the  proponents 
objected,  objection  was  sustained,  and  contest- 
ants excepted, — held,  that,  if  error,  it  was  not 
a  reversible  error.    c7b/in«(?7i.  P., dissenting,  i^f. 

VIL  Deolabationb. 

41.  The  testimony  of  statements  tending  to 
show  the  guilt  of  accused,  made  by  witnesses 
to  the  justice  who  issued  the  warrant  in  a 
crimfnni  csisc,  in  the  absence  of  the  one  mak- 
ing tlie  complaint,  is  not  admissible  in  favor 
of  tbe  Inttcr  in  a  subsequent  suit  brought 
agninst  bim  for  malicious  prosecution  by  the 
ptTsoo  arrested.    Melntire  v.  Levering  (Mass.) 

617 

43.  Evidence,  in  an  action  for  malicious 
prosecution,  that  defendant  had  stated  before 
tbe  complaint  was  made  that  be  had  heard 


that  the  person  upon  whose  statements  he 
acted  in  commencing  the  prosecution  bad  been 
in  jail,  may  properly  be  allowed  to  go  to  the 
jury  as  tending  to  show  how  far  defendaut  was 
warranted  in  believing  the  statements,  and  how 
f^r  he  did  in  fact  believe  them.  Id, 

48.  In  an  action  against  a  railroad  relief  asso- 
ciation for  benefits  as  a  member,  declarutions  of 
the  paymaster  of  the  railroad  company,  which 
is  another  aud  distinct  corporation,  to  tbe  effect 
that  dues  to  the  relief  association  were  deducted 
from  plaintiff's  pay  for  a  certain  month  on  mak- 
ing such  payment,  are  inadmissible*  although 
the  by-laws  of  the  relief  association  provide  tliat 
contributions  due  by  the  members  shall  be  de- 
ducted from  the  monthly  wages  due  tuem  by 
either  company;  especially  where  it  appears 
that  the  paymaster  had  nothing  to  do  with  the 
deductions  for  dues,  and  that  the  money  there- 
for did  not  pass  through  his  hands,  and  he  had 
nothing  to  (to  with  any  data  from  which  the 
pay  roll  was  made  up.  Baftimore  d  0,  Hhn- 
playes  Relief  Auo.  v.  Post  (Pa.)  *  44 

44.  Declarations  of  a  brakeman  within  two 
minutes  after  he  was  thrown  under  a  car  while 
attempting  to  uncouple  it,  made  while  remain- 
ing in  presence  of  the  train  and  of  the  alleged 
defective  machinery,  which  he  declared  was  in- 
strumental in  producing  his  hurt, which  caused 
his  death  in  about  six  hours  afterwards  and  *je- 
fore  he  had  b^n  removed  from  tbe  spot,— are 
admissible  as  part  of  the  res  gestm.  Loa%sviu% 
N,  A,  A  a  B,  Oo,  V.  Buck  (Ind.)  520 

45.  Declarations  which  are  the  natural  em- 
anations or  outgrowths  of  the  act  or  occurrence 
in  litigation,  although  not  precisely  concurrent 
in  point  of  time,  if  they  were  yet  voluntarily 
and  spontaneously  made,  so  nearly  contempo- 
raneous as  to  be  in  the  presence  of  tbe  trans- 
action which  they  illustrate  and  explain,  and 
were  made  under  such  circumstances  as  neces- 
sarily to  exclude  the  idea  of  design  or  delibera- 
tion,— are  admissible  as  part  of  the  act  or 
transaction  itself.  Id, 

VilL   RBLBYAlfOT  KSD  MaTBKIALITT. 

46.  A  plaintiff  in  a  suit  for  malicious  prose- 
cution upon  a  criminal  charge  may  show  his 
general  good  reputation,  known  to  the  defend- 
ant when  the  proseciltion  was  commenced,  as 
tending  to  show  that  the  prosecution  was  with« 
out  probable  cause.  Juelntire  ▼.  Levering 
(Mass.)  517 

47.  In  an  action  of  tort  brought  by  a  father 
to  recover  for  the  loss  of  his  son's  services,  the 
father  will  not  be  permitted  to  testify  that  in 
his  own  mind  he  did  not  intend  to  emancipate 
the  son,  if  the  facts  in  the  case  warrant  a  find- 
ing by  the  jury  of  an  implied  emancipation 
which  would  cut  off  the  father's  right  to  main- 
tain the  action.  McCarthy  v.  Boston  &  L,  R, 
Co,  (Mass.)  608 

48.  Any  evidence  is  relevant,  on  an  issue  as 
to  the  implied  authority  of  an  agent  to  exercise 
powers  in  excess  of  those  expressly  given  him, 
which  shows  prior  similar  acts,  ai)d  tends  to 
prove  or  disprove  the  knowledge  of  the  princi- 
pal, and  the  reliance  on  tbe  part  of  those  dealing 
with  the  agent  upon  the  principal's  recognition 
of  such  acts.     WJuder  v.  McGutre  (Ala.)    808 

49.  Evidence  of  business  transactions  by  the 
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testator,  both  before  and  after  the  ezecntion  of 
the  wfl],  indicating  his  mental  condition,  are 
admiflsible  on  the  question  of  his  capacity  at 
the  time  the  will  was  executed.  K/err  t.  Lwm- 
ford  (W.  Va.)  668 

60.  In  the  trial  of  an  issue  densatdt  wH  non, 
it  is  not  improper  for  the  proponents  to  offer 
the  will,  and  the  evidence  of  its  due  execution, 
and  the  competency  of  the  testator  at  the  time 
it  was  executed,  ana,  thus  having  made  B^prtma 
facie  case,  to  rest,  and,  after  &e  contestants 
have  offered  their  evidence  against  the  validity 
of  the  will,  to  permit  the  proponents  to  offer 
other  evidence  to  sustain  the  will,  as  well  as 
evidence  in  rebuttal.  Id. 

51.  Proof  of  an  estoppel  is  admissible  in  an 
action  of  tresniss  to  tiy  title  under  the  plea  of 
not  guilty.    Dooley  v.  Montgomery  (Tex.)    716 

52.  On  the  question  of  negligence  in  riding 
at  an  improper  speed  on  a  street,  evidence  & 
admissible  that  there  is  more  travel  on  that 
street  than  on  any  other  in  the  city.  Stringer 
V.  Frost  (Ind.)  614 

68.  Where  loose  declarations  have  been  ad- 
mitted to  prove  membership  of  plaintiff  in  a 
relief  association,  defendant  has  the  right  to 
.  show  that  he  has  never  been  examined  by  the 
medical  adviser,  as  required  by  the  rules,  and 
never  accepted  as  a  member.  Baltimore  d  0, 
Employee  BelitfAseo.  v.  Post  (Pa.)  44 

54.  When  punishment  is  prescribed  within 
defined  limits, — as,  in  the  Illinois  Warehouse 
Act,  g  26,  imprisonment  for  not  less  than  one 
and  not  more  than  ten  years, — evidence  of  in- 
tent  is  admissible  in  order  to  fix  the  degree  of 
criminality  and  the  punishment  commensurate 
thereto,  notwithstanding  it  may  not  be  admis- 
sible upon  the  question  of  guilt  or  innocence. 
JSykee  v.  PeopU  (111.)  461 

56.  As  tending  to  show  the  depreciation  in 
the  value  of  the  property  through  which  a  right 
of  way  for  a  railroad  is  appropriated,  by  rea- 
son of  the  danger  from  fire,  all  the  facts  in  re- 
gard to  the  situation  of  the  propwty  and  im- 
grovements  relatively  to  the  raUroad  should  be 
itroduced  in  evidence,  and  the  distance  from 
the  road  to  which  the  danser  extends  may  also 
be  shown.    Leroy  db  W.  S.  Co,  v.  Bon  (Ean.) 

317 

66.  Evidence  of  average  monthly  profits  of 
the  business  conducted  on  the  premises  sought 
to  be  condemned  under  the  Eminent  Domain 
Act  is  admissible  when  limited  to  the  question 
of  the  loss  which  would  be  incurred  by  the  sus- 
pension of  business  during  the  time  necessarUv 
consumed  in  moving.  AicMeon,  T,db&F.  A. 
Co,  V.  Behneider  ij\\.)  422 

67.  Evidence  of  a  custom  requiring  the 
owner  of  stock  to  hold  railroads  harmless 
against  ordinaiy  delays  in  taking  up  freight  is 
inadmissible  because,  if  the  law  held  the  rail- 
^ad  harmless,  the  custom  was  not  necessary: 
if  the  law  held  it  liable,  the  custom  could  not 
repeal  or  suspend  the  law.  Mieeouri  Pac.  B, 
Co,  V.  Fagan  (Tex.)  76 

68.  A  witness  cannot  state  what  the  custom 
of  a  railroad  is  in  delivering  stock  at  destina- 
tion, where  it  is  not  shown  Uiat  the  custom  is 
uniform,  reuonable,  and  notorious,  and  he 
does  not  testify  to  the  facts  constituting  the 
custom.    Id. 
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69.  Where  a  Juiy  finds  that  the  <9videnoe  aa 
to  any  fact  essential  to  plaintiiTs  right  af  re- 
covery, and  as  to  which  the  burden  of  proof 
rests  upon  him,  is  evenly  balanced,  or  in 
equilibrium,  the  verdict  must  be  for  defendant. 
Jf  heeler  v.  MeOuire  (Ala.)  809 

60.  Although  proof  of  delivery  of  goods  to 
a  person  in  compliance  with  his  request  makes 
out  a  prima  facte  case  of  liability  to  pav  for 
them,  yet  this  is  only  a  probabili^;  and  if  it  is 
shaken,  the  seller  must  show  that  langaaire  or 
circumstances  import  an  assumption  orliabtllty 
by  the  purchaser  to  pay  money.  BtarraU  ▼. 
MuUen  (Mass.)  607 

61.  The  opinions  of  witnesses  not  experts  are 
entitled  to  little  or  no  regard,  unless  they  are 
supported  by  good  reasons  founded  on  facts 
which  warrant  them;  but  if  the  reasons  and 
facts  upon  which  they  are  founded  are  frivo- 
lous, the  opinions  of  such  witnesses  are  worth 
little  or  nothing.  Eerr  Y.Luntfcrd  (W.Ya.)  668 

62.  The  evidence  of  witnesses  who  were 
present  at  the  execution  of  the  will  is  entitled 
to  peculiar  weight,  and  especially  is  this  the 
case  with  attesting  witnesses.  Id, 

68.  It  is  not  necessary  for  proponents  to 
prove  that  the  testator  actually  recollected  all 
his  property,  the  objects  of  his  bounty,  etc ;  it 
is  sufficient  if  he  was,  at  the  time,  mentally 
capable  of  doing  so.  iL 

64.  In  an  action  by  a  grantee  in  a  tax  deedto 
recover  the  premises  mentioned  therein,  a 
stipulation  as  to  the  existence  of  certam  facts 
from  which  it  appeared,  in  the  Judgment  of 
the  court,  that  the  tax  assessment  was  made  to 
a  person  who  was  not  the  owner  of  the  proper- 
tv,  is  a  waiver  of  the  conclusive  character  of 
the  deed,  under  the  statute,  as  to  the  r^ulaiity 
of  the  assessment  Traey  ▼.  Beed  {(SI  C.  D. 
Or.)  778 

66.  In  determining  a  contested  election,  the 
evidence  of  the  ballots  actoaOv  cast  wUl  con- 
trol that  furnished  by  the  official  count,  pro- 
vided the  ballots  have  been  preserved  and  pro- 
tected from  tampering.  JSariman  ▼.  Toung 
(Or.)  606 

66.  The  official  returns,  when  duly  certified, 
are  prima  faete  evidence  that  the  result  is  as 
declared,  but  such  return  or  canvass  is  never 
concludve  unless  made  so  by  statute.  Asa 
quasi  record,  it  is  entitled  to  the  presumption 
of  regularity,  and  is  prima  fade  evidence  of 
ito  integrity.  & 

Notes  atid  Bbiefb. 

Judicial  notice  of  power  of  raOroad  company 
to  make  a  lease;  presumption  as  to  l^gah^  of 
acts  of  directors.  467 

Declarations,  when  part  of  ree  geetm;  bordea 
to  show  cause  of  injury  or  due  caze.  623 

Of  elections;  ballots;  burden  of  proof.    606 

Examination  of  legislative  journals.        600 

Communications  between  husband  and  wife. 

615 

Presumption  as  to  rightfulness  of  ponession. 

660 

Presumption  of,  burdeo  of  proof  as  to,  neg- 
ligence. 6^1 
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Boiden  of  proving  authority.  824 

Of  deceased  witnefls  at  former  trial  78 

Op^nioDs;  hypothetical  case.  068 

BZCEPTIONS.     Bee  Affbal  abd  Eb- 

BOB. 

EXECUTION  AND  JUDIGIAI.  SALE. 

See  also  Gobfobatiohb.  20,  21. 

1.  A.  purchaser  at  a  Judicial  sale  who  con- 
tracts  for  a  deed  on  a  day  fixed  is  entitled  to  a 
deed,  under  a  decree,  which  will  convey  an  un- 
questionable title  on  the  day  fixed,  and  should 
not  he  subjected  to  further  proceedings  to  per- 
fect title.     Toole  v.  Toole  (N.  Y.)  466 

2.  When  the  record  in  a  partition  suit  dis- 
doses  the  existence  of  persons  not  made  par- 
ties who  miffht  have  an  interest,  the  title  ao- 

a aired  •  at  the  Judicial  sale  under  tiie  decree 
lerein  is  defective;  and  a  purchaser  will  not 
be  compelled  to  accept  it,  although  it  may  be 
that  such  omitted  persons  were,  by  reason  of 
alienaizn,  incapacitated  from  havins  an  inter- 
eat.  To  he  conclusive  a^nst  sucn  persons, 
the  record  must  establish  their  incapacity.  Id, 

EXECUTORS  AND    ADMINISTRA- 
TORS*    Bee  also  CouBTB,  12;  Taxes,  1. 

1.  Upon  a  petition  for  letters  of  administra- 
tion, although  it  is  not  necessary  to  cite  a  citi- 
zen of  tbc  United  States  having  a  right  to  let- 
ters prior  or  equal  to  that  of  the  petitioner,  but 
resimng  in  another  State,  yet  if  such  person 
appears  before  the  surrogate,  and  presents  his 
claim  before  the  issue  of  letters,  his  claim  can- 
not be  disregarded.    Litibey  v«  Maaon  (N.  Y.) 

795 

8.  The  Judgment  of  a  county  court  in  Ne- 
braska granting  letters  of  admmistration  to  a 
widow  may  be  upheld  as  coram  Jadice,  althoup^h 
the  sole  assets  of  the  estate  consisted  of  a  claim 
against  a  railroad  company  for  causing  the 
death  of  the  intestateL  Misaowri  Pae.  £  Co. 
▼.  Lewie  (Neb.)  67 

8.  The  general  rule,  that  executors  and  ad- 
ministrators can  be  sued  only  in  the  State 
where  they  are  appointed,  is  confined,  at  least 
In  the  State  of  New  York,  to  claims  and  liabil- 
ities resting  whoUy  upon  their  representative 
character.    Johneton  ▼.  WaUie  (N.  Y.)       828 

4.  Foreign  executors  who,  by  virtue  of  their 
appointment,  have  become  owners  of  a  Judg- 
ment, and  have  made  a  contract  to  assign  it, 
may  be  sued  on  such  contract  outside  of  the 
State  of  their  appointment.  Id. 

5.  The  sureties  of  an  administratrix  who  has 
obtained  a  decree  discharging  her  and  her  sure- 
ties from  their  bond  are  not  entitled  to  notice 
of  a  proceeding  to  vacate  such  decree  for  fraud. 
They  are  prines  of  the  administratrix,  and 
precluded  from  questioning  any  lawful  order 
made  by  the  surrogate  in  a  proceeding  wherein 
she  1b  a  party,  if  obtained  without  collusion 
between  ner  and  the  next  of  kin  or  creditors 
of  the  estate.    Dedbold  ▼.  Oppermann  (N.  Y.) 

644 

6.  Sureties  to  whom  money  of  an  estate  has 
been  loaned  by  an  administratrix  as  a  condi- 
tion of  their  becoming  sureties  for  her,  to  be 
retained  until  they  are  discharged  from  liabil- 
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ity  OB  the  bond,  are  not  relieved  from  such 
liability  by  repaying  the  money  after  examining 
a  decree  of  the  surro^te  discharging  her  and 
them  from  their  liability  on  the  bond,  when 
such  decree  is  subsequently  vacated  on  the 
ground  of  fraud.  Id, 

NoTBB  Am)  Bbiefs. 

See  also  Pbincipal  and  Surbtt. 

Foreign;  incapacity  to  sue;  Jurisdiction  of. 

828 

Presentation  of  claim;  time  for.  159 

Effect  of  decree  discharging,  as  to  sureties. 

644 

EXPERTS.    See  Evidenob,  YL 

FALSE    REPORT.       See   Fbaud   and 
Fbaudulent  Convstangbb. 

FEDERAL  COURTS.    See  OotiBTS. 

FENCES.    See  also  Constitutional  Law, 
7;  OovBNANT,   2;   Yendob   and    Pub- 

CBTAftlgB,  3. 

1.  Help  given  by  one  in  lawfully  building  a 
fence  upon  his  wife's  land  to  a  greater  height 
than  6  feet  will  not  of  itself  render  him  liable 
to  prosecution  under  Mass.  Acts  1887,  chap. 
348,  for  erecting  or  maintaining  a  nuisance, 
whatever  his  motive  may  be;  nor  will  it  tend  to 
prove  that  he  maintained  the  fence.  Hideout 
V.  Kfiox  (Mass.)  81 

2.  Malevolence  must  have  been  the  motive 
for  erecting  the  fence  to  a  greater  height  than  6 
feet,  wfthout  which  it  would  have  not  have 
been  erected  or  maintained,  to  render  it  a  nui- 
sance, within  the  provisions  of  Mass.  Acts  1887, 
chap.  848.  If  such  height  is  really  necessary 
for  any  reason,  there  is  no  liability;  and  if  the 
owner  thinks  it  necessary  and  acts  upon  his 
opinion,  he  is  not  liable  because  he  a&o  acts 
malevolently.  ^  M. 

FERRIES.    See  Taxes,  2L 

FIRE  mSURANCE.     See  Inbubanob. 
L 


No  rifl^ts  in  favor  of  fishermen  now  exist  by 
virtue  of  the  proviso  in  the  Ptovince  Charter 
of  Massachusetts  Bay,  that  the  rights  of  Eng- 
lish subjects  to  fish,  eta,  and  to  erect  wharves, 
etc.,  upon  waste  lands  not  in  the  possession  of 
parUcular  proprietors,  should  not  be  abridged. 
Attomey-Oeneral,  AcUmu,  ▼.  Tarr  (Mass.)    87 

FIXTURES.     See  Landlobd  and  Tbn- 

ANT,  4. 

FORCIBLE  ENTRT  AND  DETAIN. 

ER.    See  Jxtdgment,  1. 

FORFEITURE.        See     Ooicpobations, 
Bbibfb  and  Notes;  Real  Pbopbbtt. 

FOR6ERT.    See  Banks,  3,  4,  Notes  and 
Bbibfb;  Intebebt,  2. 

FRATERNAL    SOCIETISa     Sea   Ix- 

8UBANCB,  Notes  and  Bbiefs. 
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Fbaud  AMD  Fbaudulent  Cokvbyakcbs— HionwAYS. 


FRAUD  AND  FRAUDULENT  CON- 
VEYANCES.  8eeal8o  Coihtracts,  11, 
12;   Pleading,  13;   Balb,  4,  5;    Wabb- 

HOUSBICEM,  d-4. 

False  represeiitations  by  one  selllDg  railroad 
bonds,  that  tbe  "bond  was  an  A  l^o.  1  bond," 
and  that  "tbe  railroad  was  good  security"  there- 
for, made  to  the  purchaser  for  tbe  purpose  of 
inducing  the  sale,  will  not  render  him  liable  to 
damages,  even  though  he  made  tbe  statements 
in  bad  faith.    Deming  v.  Darling  (Mass.)     743 

Notes  and  Bbiefb. 

False  representations,  right  of  action  for.  748 

GARNISHMENT. 

Property  not  actual!]^  within  the  State,  but 
in  course  of  transportation  by  a  common  car- 
rier to  a  consigoee  in  another  State,  cannot  be 
reached  by  process  of  garnishment  served  on 
the  carrier  within  the  State.  Montrose  Pickle 
Co.  T.  Dodmn  d  ff.  JIffg.  Co.  (Iowa)  417 

Notes  and  BBHEFSb 

On  property  in  transit  417 

GOVERNBIENT.   See  Costs  and  Fees,  2. 

GRANT.  See  Railboads,  Notes  and 
Bbiefs. 

GUARANTY. 

1.  A  guaranty  of  7  per  cent  per  annum  in  div- 
idends so  long  as  the  purchaser  should  retain 
the  stock  sola  him,  given  by  a  firm  as  an  in- 
ducement for  the  purchase  from  them  of  shares 
of  stock,  is  not  limited  to  the  duration  of  the 
partnership  or  the  lives  of  the  copartners.  Ker- 
nochan  v.  Murray  <N.  Y.)  183 

2.  A  guaranty  of  the  amount  of  dividends 
that  shall  k)e  received  from  stock,  made  by  the 
seller  as  an  inducement  to  the  purchase  of  the 
stock,  is  an  original,  and  not  a  collateral,  un- 
dertaking; and  the  guarantors  are  principals, 
and  not  sureties,  in  such  obligation.    M. 

Notes  and  Bbiefsl 

Ckmtract  construed;  effect  of  death  of  gua- 
rantor or  cosurety;  of  dividends  on  corporate 
stock.  183 


AND     WARD. 


See 


GUARDIAN 

Tbubts,  1. 

HEIRS.  See  Wills;  Husband  and  Wive, 
1-8. 

HIGHWATS.  See  also  Constitutional 
Law,  8-6;  Municipal  Cobpobations, 
1-8. 

1.  Where  tbe  alleys  of  a  citv  have  been  dedi- 
cated to  tbe  public,  no  further  action  is  re- 
quired by  the  city  to  open  them  for  public  use. 
(hage  City  v.  Larkins  (Kan.)  56 

2.  An  alley  retains  its  character  as  an  alley, 
althougb  the  lots  on  both  sides  thereof  are 
owned  by  one  person,  and  it  is  so  intersected 
by  a  railroad  as  to  make  it  practically  impas- 
sable.    Id, 

8.  No  dedication  for  the  purpose  of  a  high- 
way can  be  inferred  by  the  public  use,  for 
more  than  twenty  years,  of  the  covered  surface 
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fonned  bv  timbers,  planks,  and  earth  over  a 
canal  feeder  belonging  to  tbe  State.  The  land 
being  appropriated  for  use  as  a  canal  feeder,  a 
grant  for  highway  purposes  could  not  be  made, 
and  a  dedication  for  such  purxxMes,  therefore, 
cannot  be  presumed.  Donahue  v.  State  (N.  T.) 

576 

4.  The  power  given  to  a  mimidpal  corpora- 
tion by  its  charter  to  control  and  regulate  the 
manner  in  which  streets  shall  be  used  does  not, 
expressly  or  by  implication,  give  power  to  pas» 
an  ordinance  prohibitini;  the  circulation  or  giv- 
ing away  of  any  circulars,  hand-bills,  or  adver- 
tising cards  in  or  upon  any  of  the  public  streets 
and  alleys  of  the  city.  People  v.  Armstrong 
(Mich.)  721 

5.  A  municipal  ordinance  making  it  tmlaw- 
ful  to  "circulate,  distribute,  or  give  away  circu- 
lars, band-bills,  or  advertising  cards  of  any  de- 
scription in  or  upon  any  of  the  public  streets  and 
alleys"  of  a  city,  even  if  it  can  be  held  to  be 
within  the  general  power  granted  by  tbe  city 
charter  to  control  and  regulate  the  use  of  streets, 
is  unreasonable  and  unwarranted,  so  far  as  it 
applies  to  giving,  to  those  who  express  or  ap- 
pear to  express  a  desire  therefor,  small  cards  of 
invitation  to  attend  meetings  of  the  Touns; 
Men's  Christian  Association.  Id. 

6.  A  municipal  corporation  cannot  abrogate 
or  dispense  with  the  duties  and  liabilities  im- 
posed u^n  it  by  its  charter  for  the  safety  of 
the  public  in  respect  to  the  care  of  streets*  by 
means  of  an  ordinance.  McCkmU  v.  Manchetier 
(Va.)  691 

7.  A  city  ordinance  permitting  a  person  en- 
gaged in  building,  etc,  to  deposit  materials 
upon  the  street  for  one  half  of.  its  width  is  no 
defense  to  an  action  against  the  city  for  negli- 
gence in  permitting  obstructions  to  remain  in 
tbe  street  without  any  light  at  night  or  other 
signal  to  give  warning  of  them,  in  consequence 
of  which  a  traveler  sustained  injuries.  LL 

6.  Where  a  corporation  owning  land  adjoin- 
ing to  a  city  lays  out  and  plats  its  land  as  an 
addition  to  the  dtv,  and  dedicates  tbe  streets 
for  public  use,  with  the  condition  that  it  re- 
serves to  itself,  its  successors,  or  assigns,  the 
right  to  use  and  occupy  the  streets  for  tbe  pur- 
pose of  operating  a  railroad,  such  reservation 
does  not  relieve  the  corporation  from  construct- 
ing, operating,  and  mamtaining  its  line  of  rail- 
road  inalem  and  proper  manner.  Ottawa^ 
0.  C.  dO.Q.B.  Co,  v.  Lairtm  (Kan.)  59 

9.  A  railroad  company  may,  under  the  pro- 
visions of  the  Kansas  statute  and  under  the  au- 
thority of  a  city  ordinance,  construct  and 
operate  its  railroad  in  a  public  street  in  a  legal 
and  proper  manner,  making  such  alterations  in 
the  surface  of  the  street  as  are  necessary  to  the 
construction  and  operation  of  its  road,  and 
which  do  not  necessarily  impair  the  usefulness 
of  the  street,  without  being,  liable  to  abutting 
lot  ownera  or  othera  for  damages;  but  such  a 
company  cannot,  any  more  than  an  individual, 
wrongfully  and  unnecessarily  block  up  or  ob- 
struct a  street,  without  being  liable  therefor.  Id, 

10.  A  dty  is  not  liable  for  injuries  resulting 
to  a  traveler  upon  Its  highway  while  attempt- 
ing to  cross  a  drawbridge,  from  the  momentary 
negligence  of  the  gateman,  where  it  has  sup- 
plied a  sufficient  wiw  and  suitable  gates,  and 


HOSIESTSAD;  HOBBAKD  ASD  WlFB. 


917 


bas  employed  competent  persons  to  manage 
them.    BuUerfiM  v.  Boiton  (Mass.)  447 

11.  Under  Iowa  Code,  §  465,  proYidinsr  that 
no  street  of  a  city  shall  be  traded  unless  it  is 
ordered  to  be  done  by  the  afflrmative  vote  o/ 
two  thirds  of  the  city  council  or  trustees,  a  city 
is  liable  for  the  damages  to  private  property 
occasioned  by  grading  a  street  without  the  au- 
thority of  an  ordinance  so  passed.  P.  /?. 
C/iiir6AT.ilnamas(i(Iowa)  606 

13.  Municinal  corporations  In  Michigan,  in 
which  State  they  are  held  not  to  be  Uable  for 
damages  occasioned  by  grading  or  otherwise 
Improving  strt^ts,  have  no  power  to  erect  a 
bridge  in  a  street  over  a  railrr'ad,  under  the 
eeneral  authority  to  grade,  make,  repair,  and 
unprove  streets,  and  are  liable  for  damages  to 
property  fronting  on  the  street,  occasioned  by 
such  a  uridge;  and  damages  which  would  lie 
caused  by  such  a  bridge  muat  be  provided  for 
under  the  power  of  eminent  domain.  SeJinei- 
4er  V.  Detroit  (Mich.)  54 

18.  A  railroad  company  which  has  made  an 
excavation  in  a  highway  for  its  track,  throw- 
ing up  an  embankment  on  which  travelers  may 
pass,  and  has  failed  in  its  duty  to  so  restore  the 
niffhway  as  not  unnecessarily  to  impair  its  use, 
is  liable  for  Injury  sustained  by  a  traveler  rid- 
inff  on  such  embankment,  where  his  horse  is 
f  rQ^htened  by  the  running  of  a  hand  car  on  the 
track,  although,  if  the  company  had  been  free 
from  fault  respecting  the  highway,  there  might 
have  been  no  right  of  action  on  account  of  the 
hand  car.  EwrnmOe  d  T.  H.  B.  Oo.  v.  Oriit 
(lud.)  450 

14.  Knowled^  that  there  is  some  dan^r  in 
attempting  to  nde  along  a  highway  on  an  em- 
bankment thrown  up  by  a  nulroaa  companv, 
which  has  failed  to  restore  the  highway  to  us 
proper  condition,  will  not  precluoe  a  recovery 
for  injuries  sustained  in  consequence  of  the 
fright  of  a  horse,  occasioned  by  the  running  of 
a  band  car,  where  the  traveler  was  using  the 
only  highway  which  led  to  or  from  her  home. 

Id. 

16.  Where  the  wall  of  a  building  is  on  the 
line  of  the  highway,  and  a  portion  of  the  roof 
projects  over  the  highway,  an  injury  resulting 
therefrom  by  the  fall  of  snow  is  incidental  to 
its  construction  and  use;  and  an  allesation  that 
such  injury  is  caused  by  negligence  In  the  con- 
st ruction  or  management  of  the  building  Ib  none 
the  less  true  because  the  encroachment  on  the 
highway  is  wrongful.  Smethunt  v.  Independ- 
ent Cong.  Church  (Mass.)  695 

16.  The  rights  of  a  traveler  are  not  lost  by 
one  who  stops  bis  wagon  in  a  reasonable  man- 
ner in  the  highway,  for  the  purpose  of  onload- 
iLg  goods.  Id. 

17.  Ridinff  a  horse  at  an  improper  speed 
along  a  much  used  public  street  in  a  populous 
city,  and  at  the  same  time  lookini;  in  another 
direction  from  that  in  which  the  rider  is  goinir, 
is  culpiibie  negligence.    Stnnger  v.  Fn^et  (Ind.) 

614 

18.  A  footman  nbout  to  cross  a  public  street 
is  not  nuniaMl  to  exercise  the  same  high  de- 
gree of  viligsmoein  order  to  avoid  contact  wiiu 
a  horseniun  that  is  requited  at  railroad  cross* 
ings.  Foot  passengers  have  equal  rightsin  the 
fttreets  with  those  loounied  on  horseback  or 
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driving  In  carriages.  Neither  has  a  priority 
of  right  over  the  other;. both  are  bound  to  use 
reasonable  care  to  avoid  collision.  Id. 

19.  A  blind  person  walking  unattended  upon 
t,  public  street  is  bound  to  use  only  ordinary 
care  to  avoid  accidents;  but  in  determining 
what  Is  ordinary  care  the  Jury  must  consider 
his  blindness  and  other  inflrmities,  and  all  the 
ciroumstances  which  bear  upon  the  question. 
What  care  Is  reasonably  necessary  to  ensure  his 
safety?    N^y.WeUeaey{)/L2^.)  600 

NOTBB  AND  BbiEFS. 

Duty  of  city;  recovery  of  damages  for  de- 
fects; nuisance  in;  right  to  use  alley.  57 

Railroads  In;  reservation  of  right  of  way; 
rights  of  abutting  owners;  change  of  grade. 

61 

Injury  to  traveler:  horse  frightened  by  car: 
neglect  of  railroad  company  to  restore.       451 

Dedication.  66 

Ri^ht  of  railroads  to  use;  dedication  subject 
to  railway  use;  Injury  to  owners;  power  of 
municipality  to  license.  58 

Railway  in,  ordinance  authorizing.  255 

Temporary  use  for  building  purposes.      691 

HOHBSTEAD. 

Under  N.  G.  Ck>n8t  art  10,  g  2,  givin?  a 
homestead  right  In  real  estate  not  exceeding 
$1,000  in  value,  "  owned  and  occupied  by  any 
resident  of  this  Btate,"  a  person  who  moved 
with  his  family  out  of  the  State  for  the  pur 
pose  of  cultivating  his  wife's  land  there,  and 
to  make  It  his  home  until  he  got  the  property 
there  in  order,  which  he  thought  would  take 
about  two  years,  and  then  return,  is  not,  while 
so  living  out  of  the  State,  although  returning 
two  or  three  times  a  year  for  the  purpose  of 
purchasing  supplies  and  looking  after  prop- 
erty left  there,  a  resident  entitled  to  a  home- 
stead in  ^  orth  Carolina.    Lee  v.  Moaeley  (N.  C.) 

106 
Notes  aud  Bbibfs. 

Bight»  how  secured;  removal  from  State. 

106 

HUSBAND  AND  WIFE.  See  also  Con- 
FLTOT  OF  Laws,  8;  Contract,  6,  14; 
Equttt,  1;  Estoppel,  1,  2;  £tidencb» 
18;  Lis  Pendens,  2;  Mortoaub,  4,  5; 
Physician  and  Surgeon,  2. 

1.  No  particular  form  of  words  Is  necessary 
to  constitute  a  valid  antenuptial  contract. 
However  informal  the  in&trument  may  be,  it 
will  be  given  effect  If  the  intention  of  the  par- 
ties is  manifest,  and  it  is  such  as  can  in  law  or 
in  equity  be  executed.  MeNutt  ▼.  MeNntt 
(Ind.)  872 

2.  The  word  "heirs,"  in  a  marriage  contract 
providing  that  neither  party  shall  take  any  in- 
terest in  the  property  of  the  other,  but  that  it 
shall  descend  to  their  heirs  as  if  they  had  not 
married,  is  n'^t  restricted  to  the  children  of  the 
parties,  but  incluiles  any  legal  heirs;  and  such 
provision  excludes  any  claim  of  either  parly  as 
heir  by  virtue  of  marriage.  Id. 

8.  A  contract  in  consideration  of  marriage, 
whrre  cnch  party  releases  all  interest  in  the 
othei'^s  property,  is  upon  a  sufficient  consldera- 


918 


loB;  Indigtxuvt,  Infobmation,  aud  Comflaiht. 


don  as  to  both  i>Brtie8,  at  least  where  each  is 
pOBsessed  of  property  before  mariiage.  McNutt 
V.  ircA'««(Ind.)  873 

4.  When  a  divorce  is  granted  to  a  wife  for 
causes  other  than  adultery,  if  the  accomplish- 
ment  of  her  support  renders  it  necessary  the 
court  may  decree  to  her  the  title  of  either  real 
or  personal  property  belonging  to  her  husband, 
under  Ner.  Gkn.  Stat.  §  496,  authorizioff  prop- 
erty, in  certain  cases,  to  be  ''set  apart"  for  the 
support  of  the  wife  under  such  circumstances. 
PowU  V.  CampbeU  (Nev.)  615 

5.  A  deed  conveying  real  estate  to  a  husband 
and  wife  conveys  the  same  to  them  in  entirety, 
and  on  the  deaUi  of  one  the  survivor  takes  the 
entire  estate.  Neither  the  statutes  relating 
to  married  women,  nor  the  statutes  relating  to 
descents  and  distributions,  nor  any  other  stat- 
utes, have  changed  this  rule  of  law  in  Kansas 
with  respect  to  the  rights  of  the  survivor. 
Baker  v.  Stewart  (Ean.)  .  434 

6.  Merely  providing  ordinary  and  necessary 
clothing  for  the  wife  by  the  husband  in  dis- 
char^  of  his  duty  growing  out  of  the  marital 
relation  does  not  make  it  her  property,  within 
the  meaning  of  the  Alabama  Statute  providing 
that  all  property  acquired  by  a  wife  after  mar- 
riage in  any  manner,  including  that  acquired 
by  gift  from  or  contract  with  the  husband,  shall 
become  her  separate  estate.  Riehardeon  v. 
I/niieviOe  d  If.  B,  Oo.  (Ala.)  716 

7.  The  Michigan  Statute  giving  to  a  married 
woman  the  right  to  acquire  and  hold  proper^ 
separate  from  her  husband  and  free  from  his 
hifluence  and  control  (How.  Stat.  g§  6295-6299) 
does  not  empower  a  married  woman  to  mi^e  a 
contract  of  partnership  with  her  husband. 
ArtmanY.  Fergtiion  (Mich.)  848 

8.  The  power  given  to  a  married  woman  by 
How.  (Mich.)  Stat  $g  629(Mt297,  to  contract  in 
regard  to  her  separate  property,  does  not  extend 
to  a  Joint  contract  with  her  husband  in  refer- 
ence to  property  held  by  them  by  entireUes. 
8peier  v.  Opfer  (Mich.)  845 

9.  The  grantee  in  a  deed,  executed  by  a  hus- 
band and  wife,  of  the  land  of  the  wife,  who  is 
also  an  infant  and  who  was  married  before  any 
of  the  Married  Women's  Enabling  Acts  were 
passed,  except  that  empowering  her  to  sell  her 
land  by  Joining  her  husband  in  the  conveyance, 
takes  tne  husband's  right  to  the  possession  and 
enjoyment  of  the  rents  during  his  lifetime,  and 
also  the  wife's  interest  in  the  land  subject  to 
her  right  of  disaffirmance.  BtuU  v.  Harris 
(Ark.)  741 

10.  An  infant  married  woman  who  has 
joined  with  her  husband  in  a  conveyance  of  her 
land  may  file  her  bill  to  disi^rm  tibe  convey- 
ance during  her  husband's  lifetime.  Id, 

11.  A  conveyance  of  communi^  property  in 
Texas,  by  the  husband,— who,  under  Tex.  Rev. 
Stat,  art  2852,  has  full  power  to  sell  it,— passes 
the  whole  of  the  common  title,  although  he 
signs  only  as  agent  of  hid  wife,  under  a  power 
of  attorney  which  gave  him  no  power  U>  sell 
the  property.    DooUy  v.  Montgomery  (Tex.) 

716 

12.  A  mortgage  by  a  married  woman,  on  her 
separate  proper^,  in  which  her  lawful  husband 
does  not  Join,  is  void,  under  Ind.  Rev.  Stat 
1876,  p.  550  (Rev.  Stat.  1881,  g  5117),  although 
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he  has  been  absent  fifteen  years,  and  she,  *"s 
lieving  him  to  be  dead,  is  bving  with  anotiier 
man  whom  she  believes  to  be  her  lawful  hus- 
band and  who  joins  with  her  in  executing  the 
instrument  As  to  the  effect  of  the  Indiana 
Statute  of  1881  touching  estoppels  in  pais  af- 
fecting married  women,  on  such  an  instrument 
if  made  after  the  passage  of  that  Act, — guare. 
Cook  y.  Walling  (Ind.)  769 

KoTBS  aud  BuiBFa. 

Partnership  between;  powers  of  wife  under 
statute.  c43 

Disability  of  wife  at  common  law;  note  by: 
statutory  power;  estoppel;  separate  estate  of 
wife.  345 

Tenancy  in  entireties;  rule  of  different  States. 

434 

Antenuptial  contract;  consideration;  validi- 
ty; Statute  of  Frauds;  enforcement  3T3 

Divorce  and  adultery;  right  to  remany;  ef- 
fect of  divorce  in  another  State.  703 

Gift  to  wife.  716 

Contracts  of  wife;  estoppeL  769 

Community  property.  715 

Right  of  wife  to  disaffirm  contract  made  dur- 
ing infancy.  74SI 

ICE.    See  Hxohwatb,  15;  NBOLiOBarcB,  4. 

INDICTMENT*      INFORMATION* 
AND  COMPLAINT. 

1.  An  indictment  under  the  Interstate  Com- 
merce Act,  §  2,  for  "unjust  discriminatioD.'' 
need  not  aver  by  what  particular  device  the 
defendant  managed  to  discriminate  in  favor  of 
a  particular  shipper.  UniUd  Bkntes  ▼.  Tour 
(D.  C.  £.  D.  Mo.)  444 

2.  Counts,  under  g  8,  f(v  "undue  and  untei^ 
sonable  preference"  and  for  "undue  or  unrea- 
sonable prejudice  or  disadyantase/'  need  nol 
allege  that  the  service  for  whicm  a  different 
rate  was  chareed  was  rendered  "under  sub- 
stantially similar  circumstances  and  condi- 
tions,"—those  words  being  only  found  in  g  4, 
in  relation  to  greater  cham  for  shorter  hauL 

Id, 

8.  A  count,  under  S  8,  is  sufficient  if  it  shows 
with  requisite  certainty  by  any  apt  language 
that  the  accused  has  committed  an  ad  which 
gives  one  shipper  or  class  of  shippers  an  ad- 
vantage, or  subjects  others  to  a  cusadyantage. 

4.  A  count,  under  8  8,  charging  the  snbieo- 
tion  of  a  certain  locality  to  an  undue  prejudice, 
by  charging  its  merchants  a  higher  rate  for 
transporting  propert^r  to  a  certain  point  than 
was  exacted  ttom  residents  of  a  certain  other 
locality,  must  show  with  precision  that  the 
lower  rate  was  for  transportation  between  the 
same  points  as  the  higher  rate.  Id. 

5.  A  count,  under  g  6,  allegine  the  allowance 
of  a  rate  less  than  the  established  and  publidied 
rate  which  "was  in  force  on  that  day.**  suffi- 
ciently negatives  the  inference  that  the  rate 
might  have  been  reduced  by  the  carrier  with- 
out notice,  as  permitted  by  that  section.      IL 
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INFANTS.  See  Akict  asd  Natt;  Bbne- 
ht  Socibtibs,  1;  Contbagtb,  14;  Hus- 
band   AKD    WiFB.   10;    LlHITATION    OF 

Actions,  8. 

NOTBB  AXD  fiBIEF& 

■ 

fiee  also  Abmt  and  Nayt. 

Right  to  disaffirm  contract  during  coverture. 

742 

INFORMATION.    See  Indiotiobnt,  bto. 

INJUNCTION.  See  also  Damages,  8; 
Nuisancb,  1,  2. 

1.  Where  the  law  invests  an  officer  with  dis- 
cretion in  the  performance  of  an  act,  the  courts 
will  not  interfere  with  or  control  his  action  by 
injunction.  If  injustice  is  done  by  his  action, 
some  other  remedy  must  be  sought.  Under  a 
statute  giving  railroad  commissioners  discretion 
in  making  rates  for  railroads,  theyare  enti- 
tled to  the  benefit  of  this  rule.  McWhwUr  v. 
Fensacda  AA.H,Co,  (Fla.)  604 

2.  Whether  rates  made  by  railroad  commis- 
sioners are  reasonable  and  just  or  not,  even  if 
subject  to  judicial  control,  is  not  open  to  in- 
quiry in  a  suit  to  enjoin  their  discretionary  ac- 
tion. Id, 

8.  Where  two  families  are  occupying  rooms 
In  the  same  house,  using  in  common  the  halls 
and  stairways,  a  court  of  equity  will  not  re- 
strain the  one  from  committing  a  nuisance 
against  the  other,  unless  the  proof  of  the  exist- 
ence of  such  nuisance  is  clear  and  strong.  A 
oourt  of  equity  will,  as  far  as  it  can,  discour- 
age a  resort  to  its  aid  for  the  purpose  of  inter- 
fering in  mere  domestic  broils.  Medford  v. 
Levy  (W.  Va.)  868 

4.  Where  a  trustee  holding  property  for  the 
■eparate  use  of  a  married  woman  for  life,  with 

Sower  of  appointment  in  her  by  will,  and,  in 
efault  thereof,  for  her  child  in  fee,  after  the 
death  of  the  wife  and  of  her  child,  who  left  an 
heir,  made  a  devise  of  the  property  upon  a  trust 
to  convey  it  to  the  State  upon  certain  condi- 
tions; and  the  devisee  has  asked  the  acceptance, 
by  the  State,  of  the  property;  and  the  General 
Assembly  has  put  an  Act  on  its  passage  for  this 
pnrpo6e,~the  right  of  the  heir  to  assert  her 
claims  in  court  being  imperiled,  a  prelimi- 
nary injunction  will  be  issued  to  prevent  the 
transfer  of  the  property  by  the  devisee  to  the 
State.    Lee  v.  Simpson  (0.  0.  D.  S.  C.)        669 

6.  When  a  defendant  pendente  lite  in  a  Cir- 
cuit Court  of  the  United  States  seeks  to  convey 
land,  the  subject  of  controversy,  to  a  State,  he 
will  be  restramed  by  injunction.  JdL 

Notes  and  Bbibfb. 
Against  threatened  danger.  660 

INSANXS  PERSONS. 

Letters  of  appointment  as  guardian  of  an  in- 
sane person  are  conclusive,  m  a  collateral  ac- 
tion, of  the  regularity  of  the  proceedings  result- 
ing in  their  issuance,  as  well  as  of  the  insanity 
of  the  person  upon  whose  estate  they  were  is- 
sued. Minnesota  Loan  db  Trtut  Oa,  v.  Beebe 
(Minn.)  418 
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INSOLVENCY  AND  ASSIGNMENT 
FOR  CREDITORS.  See  also  Bakks 
Asjy  Banking,  6-7;  CaABiTABLB  Ubbb,  8; 
Conflict  of  Laws,  1-4. 

1.  Statutes  which  relate  to  voluntary  assign- 
ments by  "insolvent  debtors"  for  the  iSenefit  of 
creditors;  and  require  sworn  schedules  of  as- 
sets and  creditors  to  be  prepared  and  attached 
to  the  deed  or  instrument  of  assignment  by 
"the  person,  firm,  or  corporation"  making  such 
assignment;  and  proWde  that  "in  case  of  as- 
signments by  firms"  the  required  oaths  may  be 
made  bv  any  member  of  the  firm, — assume  the 
ri^ht  of  insolvent  firms  to  assign  the  partner- 
ship property  for  the  benefit  of  their  creditors, 
though  tne  partners  themselves,  as  individuals, 
may  oe  solvent.  It  follows  that  the  individual 
property  of  the  partners  respectively  need  not 
be  assigned  in  oraer  to  render  the  assignment 
valid.    Drucker  v.  Wellhouee  (Oa.)  828 

2.  Where  the  schedules  reauired  b^  statute 
are  in  fact  attached  to  adeeo  of  assignment, 
and  there  is  no  reason  to  conclude  or  even  sus- 
pect that  they  were  not  attached  at  the  time 
the  assignment  was  executed,  failure  of  the  * 
writings  to  declare  expressly  on  their  face  that 
they  were  then  attached  is  of  no  consequence. 

Id. 

8.  That  one  of  the  preferred  debts  of  a  firm 
was  a  due-note  payable  to  the  attorney  who 
drafted  the  assignment,  and  was  siven  to  him 
by  the  firm  "for  services  rendered  in  drawing 
this  deed  of  assignment,  and  for  advice  and 
counsel  in  reference  thereto,  and  services  to  be 
rendered  hereafter  for  the  purpose  of  protect- 
ing and  upholding  this  assignment,"  does  not 
render  the  assiimment  void  per  ee.  If  there 
was  actual  fraud,  the  fraud  is  matter  for  proof 
aliunde;  and  if  no  fraud  was  intended,  but  the 
amount  of  the  note  Is  more  than  the  services 
rendered  and  to  be  rendered  are  worth,  or  if 
the  assignee  should  not  accept  the  attorney  as 
his  ooumiel  in  behalf  of  the  creditors,  or  should 
not  need  his  services,  a  proper  deduction  from 
the  amount  can  be  made,  and  the  note  be  left 
to  stand  good  against  the  assets  for  the  balance 
only.  Id, 

NOTBS  A3XD  BrIBFS. 

See  also  Convliot  of  Laws;  Pabi^ebship. 

Not  dissolution.  265 

Foreign  assignment  '^       lOD 

Assignment  of  firm  for  creditors;  provisions 
for  attorney's  fee.  829 

Recording  of  assignment;  effect  of  assign- 
ment in  another  State.  850 

mSPECTIOV.    See  Shifpinq,  2. 
mSURilNCE. 

I.  FiBE. 

XL  Life;  Accident;  Benefit  Societib& 

m.  Foreign  Companies. 

Notes  and  Bbiefs. 

See  also  Descent  and  Disisibution^  9; 
Notice,  7;  Tbial.  28. 

L  FnuB. 

1.  The  faiterest  of  a  widow  in  property  in- 
sured may  include  a  daim  against  the  property 
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Insuhakge,  IL 


for  payment  of  fncumbranccs,  nitbougb  barred 
by  statute.  The  insurer,  not  being  a  creditor 
01  the  estate  or  interested  in  any  manner  in  tbe 
property  Itself,  cannot  plead  the  statutory  bar 
against  such  claim.  Hartford F.  Itu,  Oo,  v.  Eaas 
(Ky.)  6^ 

2.  A  policy  of  Insurance  cannot  be  reformed 
to  cover  tbe  interests  of  children  of  tbe  insured, 
merely  berauHe  she  supposed  she  was  insuring 
their  mtercsts  as  well  aa  her  own,  when  noth- 
ing was  said  at  the  time  of  tbe  insurance  as  to 
the  nature  and  extent  of  the  interest  insured. 

Id. 

8.  A  colt  killed  by  liffbtning  while  in  a  field 
at  pasture  is  uoi  rovcteil  by  a  |)olicy  by  which 
the  colt,  with  otlier  property,  is  insured  as  "all 
com  HI  nod  in  above  described  barn/'  and  in 
wliich  there  is  a  general  printed  clause  pro- 
viding that  the  policy  does  nut  cover  or  insure 
pi»r»f>nal  property  of  any  kind  while  removed 
from  tbe  particular  building  therein  described. 
Uan>e»  V.  SL  Paul  F.  di  M,  Ins.  Co,  (Pa.)     52 

4.  Where  an  a;;ent,  having  power  to  eifect 
.  insumuce  without  even  consulting  tbe  home 
Cilice,  was  fully  apprised  of  the  ignorance  of 
Uic  perwin  insured,  who  was  an  illiterate  Ger- 
man woman  unable  to  read  or  write  the  £ng- 
liKb  language,  and  knew  all  about  the  nature 
and  extent  of  her  title,  a  policy  issued  by  bim 
on  her  prop<*rty  will  not  be  void  because  she  is 
not  the  alMoliite  and  unconditional  owner,  al- 
tlioni^b  it  contained  a  stipulation  that  it  should 
be  void  in  that  event  Bartford  F.  Itm.  €h.  v. 
//<i<M(Ky.)  64 

A.  An  Insurer,  on  payment  of  Insurance  oov- 
er'ng  only  part  of  a  mortgage  debt,  cannot  take 
by  ^uhrogntion  from  a  mortgagee  any  part  of 
biff  claim  until  the  mortgage  debt  is  paid,  both 
pnndtml  and  interest,  in  full.  Pmbmx  Ins, 
Vo,  V.  Ilarritburg  First  Nat.  Bink  (Va.)     667 

6.  Where  a  person  who  has  property  was  in- 
jured by  an  explosion  of  gas,  brought  an  ao- 
ti  mauainst  the  gas  company  for  such  portion 
of  his  loss  as  was  not  covered  by  insurance, 
and  gave  a  release  which  was  expressly  de- 
clared not  to  aileot  his  claim  against  tbe  msur- 
ance  companies,  such  release  is  no  defense  to 
•n  action  on  policies  of  insurance.  North 
Aniffrka  ln$.  Co.  v.  Fidelity  Title ^  Tni^  Co. 
(Pa.)  686 

^  II.  LiFB;  AociBENT;  Bknjutit  Socibtibs. 

7.  Tlie  receipt  of  insurance  policies,  under  a 
written  agreement  that  they  shall  l)e  returned 
if  policies  held  by  the  insured  in  other  compa- 
nies should  not  l)e  surrendered  on  terms  satis- 
f  urtory  to  him,  is  an  acceptance  of  the  policies 
only  upon  a  cordiiion  precedent,  and  no  valid 
contract  is  thereby  created  until  tlie  condition 
is  compli<'d  with.  Whether  the  agent  of  the 
company  had  power  to  make  such  conditional 
delivery  or  net  is  immaterial,  as,  if  he  liad  not, 
tbe  result  would  still  be  that  no  contract  \iv  as 
made.  Uamickdl  v.  New  York  L.  Ins.  Co, 
(N.  Y.)  160 

8.  A  creditor  has  an  insurable  interest  in  tbo 
life  of  hut  debtor.    RitUerv.  Smith  (Md.)   844 

9.  A  life  insurance  policy  is  but  a  chose  in 
action  for  the  payment  of  morey.  and  may  be 
atuigued  as  auch^uuder  Aid.  Act  1829,  chap.  61. 

Xdm 
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10.  A  creditor  who,  in  pursuance  of  a  botw 
fldeeSoTi  to  secure  payment  of  bis  debt,  in- 
sures the  life  of  his  debtor  and  takes  a  policy 
in  his  own  name,  or  for  bis  own  benefit,  which 
he  is  obliged  to  keep  alive  by  paying  premi- 
ums, is  entitled  to  hold  all  he  can  recover  on 
the  policy,  if  there  is  not  such  a  gross  dtspio- 
portion  l)etwee9  tbe  debt  and  the  amount  of 
tbe  policy  as  to  make  the  transaction  a  specula- 
tion or  wager.  Id. 

11.  A  creditor  who  took  oat  policiea  in  mu- 
tual aid  associations  on  tbe  life  of  his  debtor, 
on  which  policies  he  became  liable  to  be  assessed 
as  a  member,  and  on  which  he  paid,  within  tbe 
period  of  about  nine  months  thereafter,  tbe  sum 
of  $881.76,  and  the  amount  collected  on  wbidi, 
on  the  debtor's  death,  was  $2,124.82,  beins;  an 
excess  of  $474.63  over  the  amount  of  tbe  debt, 
is  entitled  to  hold  tbe  whole  amount  received,  as 
there  is  no  such  disproportion  between  tbe  debt 
and  tbe  insurance  as  to  warrant  a  condemna- 
tion of  the  transaction  as  a  specuUition  or  wager. 

Li. 

12.  Tbe  words  *' total  inability  to  labor,  in 
tbe  by-laws  and  constitution  of  a  relief  associa- 
tion, defining  the  time  for  which  benefita  may 
be  pmid,  are  not  restricted  to  labor  in  the  same 
employment,  where  the  member  is  capable  of 
earning  as  much  or  more  in  some  other  employ- 
ment. Baltimore  db  0.  Employes  Bdirf  Atso, 
Y.  Post  (Pa.)  44 

18.  Where  the  Supreme  Lodge  of  tbe  Knights 
of  Honor  sends  a  benefit  ceitificate  properly 
signed  and  sealed  to  a  subordinate  lod^,  for  a 
pei-son  who  has  applied  for  membership,  been 
ballotted  for,  elected,  and  bad  a  degree  con- 
ferred upon  bim,  and  has  paid  bia  fees  and 
passed  a  medical  examination  which  has  been 
approved,  the  contract  relations  between  htm 
and  tbe  supreme  lodge  are  complete,  although 
the  subordinate  lodge  has  not  delivered  to  lum 
the  certificate.  Lorseher  v.  tiupreme  Lodge 
Knights  of  honor  (Mich.)  206 

14.  An  action  on  a  benefit  certificate  of  tbe 
KnigbtE  of  Honor  may  be  maintained  without 
producing  it  at  tbe  tnal,  when  it  is  in  the  pos- 
sesftion  of  a  suborrlinate  lodge  to  which  it  had 
been  sent,  and  which  had  refused  to  deliver  it 
on  the  ground  of  fraud,  which  is  relied  upon 
as  a  defense  to  the  action.  Id. 

16.  It  is  ultra  tires  a  corporation  created  "to 
give  financial  aid  and  benefit  to  the  widows, 
orphans,  and  heirs  or  devisees  of  deceased  mem- 
bers," and  declared  by  statute  not  to  be  an  in- 
surance company,  to  con  tract  for  "endowment 
insurance  "  payable  to  a  member  on  his  arriv- 
ing at  a  certain  age.  Fockhold  v.  Canton  Ma- 
sonic Mut.  Benev.  Assx  (111.)  420 

16.  The  plea  of  i^<ran'f»9  is  maintainable  by 
such  a  corporation  as  a  defense  to  an  action  for 
such  endowment  insurance,  by  a  member 
charged  with  knowledge  of  the  want  of  power 
to  make  such  contract,and  whose  payments  of 
assessments  to  the  corporation  had  not  been  re- 
tained by  it  to  increase  its  property,  but  had 
been  paid  to  those  entitled  thereto.  Id. 

17.  Tbe  benefidary  certificate  containing 
such  unauthorized  agreement  for  endowment 
insurance  will  be  vahd  in  so  far  as  it  is  paya- 
ble to  the  beneficiaries  on  tbe  death  of  the  mem* 
bur;  and  when  the  member  baa  not  seasonably 
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nedDcled  the  contract,  and  the  benefits  of  the ' 
henefldarieB  thereunder  have  intervened,  he 
cannot  recover  from  the  corporation  assess- 
ments  {mid  bv  him,  none  of  such  assessments 
having  been  for  endowment  insurance.       Id, 

18.  When  a  mutual  benefit  life  insurance  as- 
sociation incorporated  under  the  laws  of  Min- 
nesota, and  dependent  upon  securing  such 
amounts  as  may  be  required  to  meet  and  liqui- 
date death  claims  through  assessments  upon  its 
members,  refuses  to  make  an  assessment  in  a 
proper  case,  the  remedy  is  by  an  action  for  a 
oreach  of  contract  Antz  ▼.  NorGwoeitem  Aid 
Auo.  (Minn.)  784 

19.  Affidavits  of  physicians  as  to  the  cause 
of  death  of  a  person  insured,  made  on  blanks 
furnished  bv  tne  insurance  association,  and  for- 
warded witn  other  proofs  of  death,  will  not 
conclude  or  estop  the  benedQciaiy  as  to  the  real 
cause  of  death.  Id. 

20.  The  measure  of  damages,  in  an  action 
against  a  mutual  benefit  association  on  a  certi- 
iScate  of  insurance  agreeing  to  pay  the  amount 
of  an  assessment  on  the  members,  where  it  re- 
fuses to  make  an  assessment,  is  the  amount  as- 
sessable upon  all  the  insured,  unless  it  is  shown 
that  the  amount  would  be  less  because  all  mem- 
bers did  not  respond  to  assessments.  Id. 

21.  For  a  substantial  breach  of  the  contract 
contained  in  a  policy  issued  by  a  mutual  bene- 
fit association  to  pay  to  a  certain  person  a  per- 
centage of  an  assessment  upon  its  members 
upon  the  happening  of  a  certain  event,  the 
beneficiary  may  recover  substantial  damages  in 
an  action  at  law.  Jack$on  v.  Norihwe$tem  Mvt. 
IL  Ano.  (Wis.)  786 

22.  Upon  demurrer  to  a  complaint  alleging 
the  refusal  of  a  mutual  benefit  association  to 
make  an  assessment  in  accordance  with  the  terms 
of  its  contract,  and  al^jo  that  plaintiff's  share  of 
the  assessment  would  be  at  least  a  certain  amount 
in  case  the  assessment  was  made,  the  court  can- 
not say,  as  matter  of  law,  that  plaintiif  has 
only  sustained  nominal  damages  bv  reason  of 
such  refusal,  merely  because  it  may  be  difficult, 
in  advance  of  a  levy  and  attempted  collection 
of  the  assessment,  to  ascertain  the  precise  dam- 
ages to  which  plaintiff  is  entitled.  Id. 

28.  The  fact  that  by  the  charter  of  a  mutual 

Spneflt  association  a  particular  method  of  no- 
ce  of  assessments  falling  due  is  declared  to 
be  sufficient  and  binding  on  all  members  does 
not  exempt  the  corporation  from  the  operation 
of  the  principles  of  equitable  estoppel,  which 
apply  to  all  other  persons,  natural  or  juridical. 
Guniher  v.  New  Orleans  Cotton  Exc/t.  liut.  Aid 
Amso.  (La.)  118 

24.  Though  the  charter  of  a  benefit  society 
provides  only  for  notice  by  postinff,  yet,  if  the 
company  adopts  the  practice  of  always  send- 
ing written  notice  by  mail,  to  a  particuhir  class 
of  members,  of  assossments  due;  and  if,  on  a 
particular  occasiou,  it  failed  to  send  such  no- 
tice; and  if  the  failure  to  pay  was  solely  due  to 
the  want  of  notice:  and  if,  upon  information, 
payment  was  tendered, —the  company  is  es- 
topped from  claiming  the  forfeiture.  Id. 

III.  Foreign  Compai7Ie& 

25.  Under  111.  Act  1869,  ^  22.  mnking  it  un- 
law ful  for  any  agent  or  a?enls,  or  any  oiLcr 

2  L.  11.  A. 


person,  in  any  manner  to  aid  any  insurancii 
company  not  incorporated  in  the  State  in 
iransactmg  insurance  business  within  the  State 
a  person  or  corporation  is  liable  for  aiding 
such  foreign  insurance  compsny  in  the  trans- 
action  of  insurance  business  in  any  manner, 
although  not  the  agent  of  such  company  in 
the  ordinary  sense  of  the  term,  and  although 
actinff  under  a  contract  with  the  insured  ex- 
pressly stating  that  such  person  or  corporation 
b  his  agent  only.  People  v.  PeopU^e  1m.  Exeh. 
(Dl.)  840 

Notes  Ain>  Briefs. 

See  also  Benefit  Societies. 

Fraternal  societies;  payment  of  policy;  to 
whom  made;  designation  of  beneficiary;  aesig 
nation  by  statute;  restriction  on  oesfc nation' 
revocation  of  appointment;  distinction  between 
benefit  policies  and  life  Insurance  policy;  ap- 
pointment by  will;  powers  of  members  of 
benefit  societies.  161 

Benefit  certificate  of  relief  association.      206 

Forfeiture  not  favored;  notification  of  pre- 
mium due.  118 

Insurable  interest  in  life;  measure  of  re- 
covery. 844 

Reformation  of  contract;  acceptance  of  pol- 
icy. 65 

Preliminary  agreement;  power  of  agent;  de- 
livery of  policy;  notice  to  agent;  surrender  ot 
premium  notes.  152 

Compelling  assessment  by  benefit  society. 

785.  787 

INTEREST.  See  al3o  Limitation  of  Ac- 
tions, 6: 

1.  Interest  is  recoverable,  under  the  Illinois 
Statute  Concerning  Interest,  §  2,  udol  ad- 
vances made  by  a  broker  for  which  his  princi- 
pal is  under  an  implied  obligation  to  repav  him. 
P&rin  V.  Parker  (111.)  "     880 

2.  A  depositor  is  not  entitled  to  interest  on 
money  which  he  claims  to  recover  against  a 
bank  that  has  paid  it  out  on  a  for^red  Tudorflc- 
ment  of  a  check,  where  the  bank  held  the 
money  without  interest  as  a  geLcral  deposit. 
Atlanta  Nat  Bank  v.  Burke  (Ga. )  06 

INTERSTATE  COMMERCE.  See  Cab 

RDfiBs,  89;  Indictment,  etc. 

INTERSTATE  COMMERCE  COWI- 
MISSION.  See  ahio  Carriers,  28-^; 
Courts,  7;  Statutes,  16. 

1.  Congress,  under  its  sovereign  and  exclu- 
sive power  to  regulate  commerce  among  the 
several  Stales,  has  the  power  to  create  a  com- 
mission for  the  purpose  of  supervising,  investi- 
gating, and  reporting  upon  matters  or  com- 
plaints connected  with  or  growing  out  of 
inters!  ste  commerce.  Kentuc^dL  Bridye  Co, 
V.  LouieviUe  A  N.  R,  Oo.  (C.  C.  D.  Ky.)     289 

2.  The  Interstate  Commerce  Commission  is 
given  no  power  to  establish  through  routes  or 
to  fix  through  rales  between  conne<'tin?  Hues, 
such  as  is  conferred  upon  the  EuglLsh  Com- 
mf^i^ion  by  the  English  Act  of  187:3.  Id. 

8.  The  Interstate  Commerce  Commission  is 
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Irvested  with  only  admiDistrative  powers  of 
supervisioD  and  investigation,  which  fall  far 
short  of  making  it  a  court  or  its  action  judicial, 
in  the  proper  sense  of  the  term.  Its  action  or 
Gondusion  upon  matters  hrought  before  it  for 
investigation  is  neither  final  nor  conclusive. 
Nor  is  it  invested  with  anv  authority  to  enforce 
its  decision  or  award.  Kentucky  &  L  Bridge 
(Jo.  V.  LauieviOe  db  N.  B.  Co.  (C.  0.  D.  Ey.) 

289 

4.  The  Interstate  Commerce  Commission  is 
charged  with  the  dut^  of  investigating  and  re- 
porting upon  complaints:  and  the  facts  found 
or  reported  by  it  are  only  given  the  force  and 
weight  of  prima /ocM  evidence  in  such  judicial 
proceedings  as  may  thereafter  be  had  for  the 
enforcement  of  its  recommendation  or  order. 

Id. 

5.  The  United  States  Circuit  Courtis  not  re- 
stricted to  the  mere  ministerial  duty  of  enfor- 
cing an  order  of  the  Interstate  Commerce  Com- 
mission. The  suit  in  that  court  is,  under  the 
provisions  of  the  Interstate  Commerce  Act,  an 
original  and  independent  proceeding  in  which 
the  court  hears  and  determines  the  cause  de 
noto  upon  proper  pleadings  and  proofs;  the 
latter  inclucung,  not  only  &q  prima  fade  facts 
reported  by  the  Commission,  but  all  such  other 
and  further  testimony  as  either  party  may  in- 
troduce, bearing  upon  the  matters  in  contro- 
versy.   _  Id. 

Notes  aitd  Bbibf& 

Jurisdiction  and  power  of;  complaint  before. 

446 

INTOXICATING  UQUORa 

1.  The  Pennsylvania  Act  of  1887  prohibits 
the  sale  of  intoztcatinff  liquors  only  so  far  as 
they  are  included  in  l^e  description,  "vinous, 
spirituous,  malt,  and  brewed  liquors,  and  vari- 
ous admiitures  thereof."  Com»  v.  Beylmrg 
(Pa.)  415 

2.  A  dub  properly  organized  in  good  faith, 
wider  Mich.  Pub.  Acts  1888,  No.  23,  cannot 
purchase  liquors  l^  the  quantity  and  distribute 
&em  among  its  members,  receiving  pay  there- 
for aa  th^  are  distributed  by  the  gjaas,  the 
proceeds  to  go  into  the  treasoiy  of  the  dub,  to 
be  used  in  purchasing  other  liquors  or  in  pay- 
ing expenses,  without  bdng  liable,  under  the 
laws  01  Michigan,  to  pay  a  retafl  tax  for  selling 
such  liquors,  and  exhibit  the  tax  receipt  Peo- 
pie  V.  Soule  (Mich.)  4M 

8.  The  servants,  agents,  and  employes  of  a 
dub  engaged  in  the  business  of  purchasing 
liquor  by  the  quantity  and  selling  it  to  its 
members  b^  the  fflass,  who  are  enga^d  as  such 
in  said  business,  if  they  have  not  paid  the  tax, 
are  equally  liable  with  their  principal  therefor; 
and  under  the  Michigan  Liquor  Iaw  of  1887, 
p.  458,  §  24,  they  may  be  informed  against  as 
principals.  Id. 
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What  are. 


416 


What  are;  judicial  notice;  question  ot  fact. 

408 

JOINT    CREDITORS    AND    DEBT- 
ORS.    See  Notiob»  0. 
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JOINT  TENANTS  AND  TENANTS 
IN  COMMON.    See  also  Taxes,  20. 

Mass.  Pub.  Btat.  chap.  12,  §g  68-85,  relating 
to  the  preservation  of  a  lien  in  favor  of  one  ten- 
ant in  common  who  pays  taxes,  as  against  hia 
cotenants,  apply  simply  to  a  payment  in  the 
first  instance, — ^not  to  a  redemption  of  the 
premises  after  a  sale,  when  the  tenant  takes  a 
deed  which  is  put  on  record.  Hurlev  v.  ^ir- 
ley  (Mass.)  172 

Notes  AND  Bbiefs 

See  also  Partition. 
Trust  among.  172 

JUDGE.    See  Coubts,  8. 

JUDGMENT.  See  also  Executoss  akd 
Adminibtratobb,  2;  Insane  Persons; 
Limitation  of  Aotionb,  4. 

1.  A  Judgment  by  confession  in  an  action  of 
forcible  detainer  in  Illinou),  upon  a  warrant  of 
attorney  contained  in  a  lease,  is  coram  non 
judice  and  void.  The  proceeding  provided  by 
statute  in  such  cases  is  exclusive.  French  v. 
Wilier  (jn.)  717 

2.  A  judgment  against  a  director  of  a  cor- 
poration for  a  corporate  debt,  based  on  his  lia- 
bility as  director,  under  the  New  York  Act  of 
1875,  by  reason  of  having  made  a  false  certifi- 
cate, merges  a  claim  for  the  same  debt  a^nst 
him  as  a  stockholder.  AttriU  v.  Hunitnffton 
(Md.)  779 

3.  A  judgment  rendered  in  one  State  for  the 
debt  of  a  corporation  aeainst  one  of  its  direct- 
ors, under  a  statute  mwng  them  individually 
liable  for  such  debts  by  reasiin  of  makinfr  a 
false  certificate,  cannot  he  enforced  in  another 
State;  the  nature  of  the  original  daim,  being 
for  a  penalty,  is  not  changea  by  its  reduction 
to  a  judgment.  H. 

4.  When  the  provision  of  the  Rapid  Transit 
Act  (N.  T.  Laws  1875,  chap.  608)  providing 
for  the  appointment  of  commissioners,  and  their 
determination  as  to  the  propriety  of  construct- 
ing the  proposed  railroad  in  public  streets,  in 
lieu  of  the  consents  of  abutting  owners,  has 
been  complied  with,  and  their  determination 
that  the  road  should  be  constructed  has  been 
confirmed  by  the  supreme  court,  after  the  giv- 
ing of  pumic  notice  and  an  opportunity  to 
abutting  owners  to  be  heard,  such  decision  of 
the  supreme  Court  involves  the  determination 
of  the  validity  of  the  incorporation  of  the  com- 
pany proposing  to  construct  the  road,  and,  be- 
ing the  decision  of  a  competent  tribunal  in  a 
judicial  proceeding  in  which  the  abutting  own- 
ers had  an  opportunity  to  be  heard  on  that 
question,  will  estop  such  owners  from  there- 
after attacking  the  validity  of  such  incorpora- 
tfon  collaterally,  lie  Union  Slewited  S.  Oi>*i 
P^ition  (N.  T.)  859 

6.  A  railroad  company  which  took  title  to  a 
portion  of  mortgaged  premises  from  one  who 
acquired  title  by  adverse  possession  subsequent- 
Iv  to  the  execution  of  a  mortgage  thereafter 
foreclosed  by  a  suit  in  which  the  validity  of 
sudi  title  could  bave  been  litigated,  but  was 
not,  is  estopped  by  the  decree  of  foreclosure 
from  setting  up  the  title  so  acquired  by  it,  in 
the  proceeding  thereafter  instituted  by  it  to 
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condemn  the  mortgaged  land  to  its  road  uses. 
J3t.  JohnOtury  db  L.  0.  IL  Oo.  v.  WiUard  (Yt.) 

528 

6.  Where  a  tenant  by  cnrteay  has  had  a  share 
of  property  allotted  or  delivered  to  him  in  sev- 
eralty, in  partition,  other  parties  to  the  parti- 
tion who  aid  not  in  these  proceedings  raise  the 
question  of  his  right  cannot  afterwards  deny 
that  he  was  a  life  tenant  Baiikin*9  Appeal 
(Pa.)  429 

7.  A  Judgment  declaring  a  tripartite  agree- 
ment between  three  corporations  to  be  void  as  to 
one  of  them^  rendered  in  an  action  by  that  one 
against  the  other  two,  is  not  re$  judicata  upon 
any  question  arising  between  one  of  the  defend- 
ant corporations  and  the  stockholders  of  the 
other,  or  as  to  the  attitude  of  one  of  the  defend- 
ant corporations  towards  its  own  stockholders. 
Beveridge  ▼.  Neto  Tark  Elevated  B,  Co.  (N.  Y.) 

648 

Notes  and  Bbiefs. 
See  also  Piubcifal  asd  Surbtt. 

Against  corporation,  conclusive  on  stock- 
holder. 270 

Foreign;  force  and  effect  of.  780 

Limitation  of  actions  upon;  of  Justice  of  the 
peace;  effect  of  filing  transcript.  829 

In  divorce;  effect  of.  616 

JUDICIAL  NOTICE.    See  Etidbncb,  L 

JUDICIAL  SALE.  See  Ezbcutios  and 
Judicial  Sale. 

Notes  and  Bbiefb. 

Right  of  purchaser  to  good  title.  466 

JUSTICE  OF  THE  PEACE.    See  Lui- 

ITATIOH  OF  AcnONB,  4. 

Notes  and  Bbiefb. 
Judgment  of;  filing  transcript  881 

LAHDINGS.    See  Dedication;  Town. 

liANDLOBD  AHD  TENANT.  See  also 
Adtebsb  P08BK8810N,  2;  Contracts,  5; 
Whabtagb  and  Wkabveb,  S-6. 

1.  A  lease  providing  for  repair  of  the  prem- 
ises hy  the  lessor,  or  termination  of  the  lease  in 
case  the  premises  become  x>ai'tial]y  or  wholly 
untenantable  "by  fire  or  the  elements/'  refers, 
by  the  term  "elements,"  only  to  some  sudden, 
unusual,  or  unexpected  action  of  the  elements, 
such  as  floods,  tornadoes,  or  the  like,— eztraor- 
dinaiT  disasters  not  anticipated  by  either  party, 
—ana  not  to  percolation  of  water  througn  and 
under  the  basement  walls,  by  reason  of  springs, 
making  the  basement  so  wet  and  unhealthy  as 
to  be  untenantable.    Harrie  v.  Chrliee  (Minn.) 

849 

2.  A  lease  for  fourteen  years,  with  a  cove- 
nant to  renew  for  another  fourteen  years,  espe- 
cially when  the  covenant  is  that  the  second 
shall  contain  the  same  covenants  as  the  first,  is 
a  lease  for  a  longer  period  than  fifteen  years, 
within  the  meanloff  of  the  Maryland  Act  of 
1888  making  leases  for  more  than  fifteen  years 
redeemable,  at  the  lessee's  option,  after  the  ex- 
piration of  ten  years.    Stewart  v.  Oorter  (Md.) 

Til 
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8.  The  lessee  cannot  waive  his  option  of  re- 
demption by  any  agreement  in  the  lease,  which 
option  is  given  Dy  the  Maryland  Act  of  1888 
providing  that  rents  on  leases  for  more  than  fif- 
teen years  shall  be  redeemable  at  any  time  after 
the  expiration  of  ten  years,  the  Act  not  being 
intended  for  the  exclusive  benefit  of  the  lessee, 
but  being  based  oh  grounds  of  public  policy. 

Id. 

4.  The  surrender  of  leased  premises  by  ope- 
ration of  law  vests  the  landlord  with  the  title  of 
any  structures  remaining  thereon.  Bedlaw  v. 
Jiew  York  Floating  Dry  Dock  Co.  (N.  Y.)    629 

LARCENT.    See  Cobpobations,  22. 

LAW  OF  PLACE.  See  Conflict  of 
Laws. 

LEASE.  See  Gontbacts,  6;  Oobfora- 
TiONS,  7;  Landlord  and  Tenant; 
Stbebt  Railwatb. 

LEGACY.    See  Wills,  Not^s  and  Bbiefs. 

LEGISLATURE. 

The  Legislature  can  ratify  and  approve,  by 
subsequent  legislation,  any  act  performed  for 
the  benefit  of  the  State  which  it  had  oricinal 
authority  to  legislate  and  provide  for.  O^Saia 
V.  Stats  (N.  Y.)  603 

LIBEL  AND  SLANDER.  See  also  Evi- 
dence, 10;  Pleading,  2-4;  Tbial,  22. 

1.  Defamatory  words  do  not  become  privi- 
leged merely  because  uttered  in  the  strictest 
confidence  by  one  friend  to  another,  or  because 
uttered  upon  the  most  urgent  solicitation, 
where  the  person  uttering  them  is  under  no 
duty  to  utter  them,  and  has  no  interest  to  sub- 
serve by  uttering  them,  and  the  person  to  ^  horn 
they  are  addremed  has  no  interest  or  duty  to 
hear,  and  no  right  to  demand  that  he  may  hear 
them.    Byam  v.  OMnM  (N.  Y.)  129 

2.  A  request  by  a  young  lady  for  informa- 
tion as  to  any  rumors  about  the  young  men  of 
the  locality  does  not  render  privileged  a  com- 
munication based  upon  mere  rumors  and  hear- 
say,  although  believed  to  be  true  by  the  person 
giving  the  Information.  Id, 

8.  A  letter  by  a  mere  volunteer,  containing 
defamatory  statements  as  to  a  man's  character, 
not  known  to  be  true,  written  for  the  purpose 
of  breaking  off  relations  which  may  lead  to  his 
marriage  with  a  friend,  but  not  a  near  relative, 
of  the  writer, — ^is  not  privileged.  Id, 

4.  Publications  of  commercial  agencies,  is- 
sued to  their  subscribers  generally,  are  not 
privileged  communications.  They  are  only 
privileged  when  made  in  confidence  to  a  sub- 
scriber who  is  interested  in  the  pecuniary  stand- 
ing of  the  merchant  reported.  Bradetreet  Go, 
T.  OiU  (Tex.)  405 

Notes  and  Bbiefs. 

Malice  as  an  element;  inference  and  pre- 
sumption of;  tendency  to  injure;  privileged 
publications.  129 

Privileged  communications  by  commercial 
agency.  406 

LICENSE. 

1,  A  mere  implied  license,  no  matter  how 
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long  enjoyed,  te  trnmaet  abuslDess  od  tailroad 
cars,  for  which  uo  consiJeration  has  been  paid, 
Is  revocable  al  any  time;  and  such  revocatioq 
results  from  notice  not  to  prosecute  the  busi- 
ness In  the  future.  Fluker  ▼.  Georgia  B,  A 
Bkg,  Co.  (Ga.)  848 

2.  One  who  persists  in  using  the  license  after 
notice  of  its  termination  may  be  prevented 
from  so  doing  by  such  force,  not  extending,  to 
violence  to  life  or  limb,  as  may  be  necessary  to 
effectuate  his  expulsion  from  the  premises.  Id. 


Notes  abd  Bbibfs. 
See  also  BniFPiNa. 
Municipal  taxation  of  occupations. 
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LIENS.  See  also  Attornsts,  1;  Goh- 
TRA0T8,  18;  JomT  Tekakts  ajxd  Ten- 
ants m  CoHUON;  Taxes,  20. 

1.  The  special  exception  in  Mich.  Pub.  Acts 
1887,  No.  270,  repealing  former  statutes  as  to 
mechanics'  liens,  by  which  proceedings  pend- 
ing are  saved,  shows  clearly  the  legislative  in- 
tent to  save  nothing  else;  and  a  lien  which  no 
steps  had  been  taken  to  fix  or  enforce  is  not 
saved.    Haiu$  v.  Wadey  (Mich.)  408 

2.  Where  the  seed  grain  described  in  a  note 
or  contract  is  actually  and  in  good  faith  sold 
and  furnished  to  the  maker  of  the  note  for 
seeding  purposes,  pursuant  to  the  agreement  of 
the  parties,  and  a  portion  of  the  amount  re- 
ceived is  subsequently  sold  or  otherwise  appro- 
priated by  him,  and  not  sown  upon  the  land 
designated,  that  fact  will  not  defeat  the  lien  of 
the  seller,  imder  the  Minnesota  Statute,  for  the 
price  of  that  portion  of  such  seed  grain  actu- 
ally sown  upon  the  land,  upon  the  crop  grown 
therefrom.    Aa«ft  v.  Brmtier  (Minn.)         409 

8.  The  Minnesota  Statute  authorizes  the 
holder  of  a  seed-grain  note,  upon  condition 
broken,  to  take  possession  of  the  crop  raised 
from  the  seed  for  which  it  is  given;  and  the 
holder  thereof  mav  in  such  case  enforce  his 
lien  as  against  the  holder  of  a  subordinate  lien 
tliereon  who  has  taken  possession,  and  may 
maintain  an  action  against  him  for  the  conver- 
sion thereof.  Id, 

Notes  and  Bruefh. 

Vested  rieht  in;  repeal  of  statute;  strictly 
construed;  lien  on  several  lots.  4^9 

UFE  ESTATE. 

Notes  and  BbIefs. 

Use  or  income;  commences  when;  incidents 
of;  provision  against  alienation.  118 

LIFE  INSURANCE.    See  Insubangb,  n. 

LIMITATION  OF  ACTIONS.  See  also 
Insurance,  1, 2. 

1.  The  Statute  of  Limitations  may  be  set  up 
in  the  orphans'  court  of  Pennsylvania,  pre- 
cisely as  in  a  court  of  law,  and  is  not  tolled  up- 
on a  mere  demand  upon  an  executor.  Keyeev'd 
Appeal  (Pa.)  159 

2.  The  fact  that  the  Statute  of  LimitatioLs 
has  run  against  an  imperfect  obligation  which 
is  unenfotceable  by  reason  of  some  vice  or  de- 
fect therein  which  nuiy  be  cured  or  waived  by 
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the  debtor  does  not  bar  a  cause  of  artion  oo  a 
new  obligation  growing  out  of  the  old  one, 
when  the  vice  or  defect  Is  wi^ved.  CtHara  v. 
State  (N.  Y.) 


8.  When  an  infant  married  wonuin,  who 
married  betoreany  of  the  Married  Women'a 
Enabling  Acts  were  passed,  except  that  em- 
powering her  to  sell  her  land  by  joining  her 
husband  in  the  conveyance,  joins  with  her  bus- 
band  in  a  conveyance  of  her  land,  the  srantee's 
possession  is  rightful  against  her  during  the 
lifetime  of  her  Iiusbana,  and  the  Statute  of 
Limitations  does  not  run  against  her  right  of 
diBaf&rmanoe  until  coverture  is  ended.  SttiU 
v.  Barrti  (Ark.)  741 

4.  An  action  upon  a  judgment  rendered  in  a 
Justice's  court  is  barred  in  six  years  from  its  reo- 
dition,  althou^  the  Judgment  has  been 
docketed  in  the  county  clerk^  office,  under  the 
provisions  of  N.  Y.  Code  Civ.  Proc.  g  8017. 
An  action  to  compel  defendant  to  allow  plain- 
tilTs  judfiiment  to  be  set  off  against  one  held  by 
defendant  is  an  action  upon  a  Judgment,  with- 
in the  provisions  of  N.  Y.  Code  Civ.  Proc. 
i  882,  that  an  action  upon  a  Judgment  rendered 
in  a  court  not  of  record  shall  be  commenced 
within  six  years.    DUffenbaeh  ▼.  Roeh  (N.  Y.) 

82» 

« 

6.  Although  a  mortgage  which  is  one  of  in- 
demnity m^eiy  is  barrra  in  six  years,  under 
the  Indiana  Statute  of  limitations^  a  mortgage 
which  contains  li  covenant  or  express  agree- 
ment to  pay  the  sum  of  money  thereby  secniied 
is  not  bamd  in  six  years,  i^ttford  v.  Idazei- 
rigg  (Ind.)  189 

(L  Overdue  interest  on  bonds  represented  by 
negotiable  coupons  cannot  be  included  in  the 
recovery  in  an  action  on  the  bonds  after  an  in- 
dependent suit  on  the  coupons  has  become 
hatred  by  the  Statute  of  Limitations.  tiriMn 
V.  Maeon  County  (C.  0.  K  D.  Mo.)  833 

Notes  and  Bbiefs. 
See  also  Advzbsb  Possessioh. 
Under  New  York  Code.  620 

US  PENDENa 

1.  The  rule  of  Ue  pendens  appli^  to  one  who 
purchases  real  propertv  from  a  husband,  with 
actual  notice  ox  a  pending  divorce  suit  in  which 
the  wife  seeks  a  decree  giving  her  the  title  U> 
the  property.    PotoeU  v.  CampbeU  (Nev.)    615 

2.  A  sale  of  property  by  a  husband,  pending 
a  divorce  suit  in  whidi  a  decree  is  asked  set- 
ting apart  the  property  to  the  wife,  is  not  taken 
out  of  the  rule  of  Us  pendens  bj  the  fact  that 
the  wife  told  him  he  could  sell  it  if  he  wanted 
to,  and  that  she  wished  he  would,  where  the 
purchaser  had  no  knowledge  of  such  state- 
ments. Id. 

8.  Purchasers  pendente  lite  are  onl^  charge- 
able with  notice  when  the  purchase  la  from  a 
party  to  the  suit    Oreen  v.  Riek  (Pa.)  48 

4.  The  purchasers  of  mortgaged  land  are 
not  affected  by  the  pendency  of  a  suit  to  which 
their  grantors  were  not  parties,  involving  only 
the  authority  of  an  agent  to  whom  the  mort- 
gage debt  was  pa^abi^  to  receive  payment. 

Jd. 
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NOTB8  AND   BBIEFS. 

Doctrine  of;  when  applies;  alienation  pend- 
ing suit  void;  when  initiated.  48 

Sflect  of,  in  divorce  cases.  616 

IjODOE.    See  Bsin&FiT  Socirtibb,  8. 

MARKET  REPORTS.  See  Boabd  of 
Tbadb,  1-8. 

MARRIED  WOMEN.  See  Estofpbl,  1, 
2;  Husband  and  Wite;  Limitation  of 
Actions,  8. 

MASTER  AND  SERVANT.  See  also 
Assault  and  Battery,  1, 2;  Sunday. 

1.  A  foreman  of  a  bridge  gang  engaged  in 
repairing  bridges  along  the  luie  of  a  railroad 
is  a  fellow  servant  with  the  persons  operating 
a  freight  train  on  the  same  road^  and  cannot 
recover  for  injuries  occasioned  by  necrligence. 
St,  Louis,  A.  A  T,  R  Co.  v.  Welch  (Tex.)  889 

2.  Although  asleep  upon  a  side  track  in  a  car 
provided  for  that  purpose,  the  foreman  of  a 
bridge  gang,  who  is  liable  to  be  called  at  anv 
moment  to  go  out  with  his  gang  upon  the  road, 
is  on  duty  so  far  as  to  be  at  the  time  a  fellow 
servant  with  the  men  operating  a  freight  train, 
whose  negligence  causes  his  injury.  IcL 

8.  A  railroad  company  Is  liable  for  nedi- 
i^nce  in  permitting  a  car  to  be  used  from  which 
the  reach  rod  was  absent  from  the  brake  beam 
in  front  of  the  wheels,  causing  the  beam  to 
hang  lower  and  farther  forward  than  It  other- 
wise would  have  done,  making  it  dangerous  to 
brakemen  going  between  cars  to  uncouple  them, 
where  the  absence  was  known,  or  might  have 
been  known,  to  the  company.  Louistitte,  N» 
A.  d  a  B.  Co.  v.  Buck  (Ind. )  620 

4.  A  brakeman  on  a  railroad  train  is  not 
chargeable  with  contributorv  negligence  in  go- 
ing Mtween  cars  to  uncouple  them,  by  reason 
of  the  absence  of  the  reach  rod  from  the  brake 
beam  on  one  of  them,  which  was  not  known 
to  him,  and  was  not  obvious,  and  could  not  have 
been  discovered  except  by  stooping  down  and 
looking  under  the  car.  Id, 

b.  An  employ^  on  a  town  farm  maintained 
for  the  support  of  paupen  and  under  the  man- 
agement of  the  overseen  of  the  poor  is  so  far 
the  servant  of  the  town  that  it  is  liable  for  in- 
juries resulting  from  the  negligent  performance 
of  bis  duties,  where  the  overseen  are  also  hisrh- 
way  surveyon  and  selectmen,  and  where  the 
surplus  income  is  used  for  town  purposes,  and 
the  whole  operations  of  the  farm  are  approved 
by  the  town.    Ifi^y,  WeUesley  (JAasa.)       600 

6.  Under  the  provisions  of  Mass.  Pub.  Stat, 
chap.  1 12,  g  2 12,  that  in  certain  cases  of  death  oc- 
casioned by  the  negligence  of  a  corporation  .etc. , 
the  damages  shall  be  "assessed  with  reference 
to  the  degree  of  culpability  of  the  corporation 
or  of  its  agents  or  servants,"  the  corporation  is 
not  rendered  liable  by  showing  that  it  hail  as- 
sumed a  contractual  or  quasi' contractual  re- 
sponsibility for  third  persons  who  were  not  its 
servants,  but  through  whose  negligence  tbe 
injury  happened.  Littl^ohn  y.  FiUlthurg  R, 
Co.  (Moss.)  602 

Notes  and  Bbiefs. 

Care  required:  neglect  to  block  frogs  and 
guard  rails;  action  for  death.  67 
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Liability  for  nesrli^nce  of  vice-principal; 
servant  and  agent  distinguished.  192 

Obligation  as  to  machinery,  implements,  etc. ; 
contributory  negligence  not  presumed;  viola- 
tion of  Sunday  Law.  620 

Injury  by  negligence  of  fellow  servant    889 


Quicqaid  plantatur  solo,  solo  cedit.  8t. 
Johnsbury  A  L,  G,  R,  Co,  v.  WiOard  (Vt.)    528 

MECHANICS'  LIEN.     Bee  Contracts. 
18;  Liens. 

MILLS.    See  Eabbicent,  2;  Waters  and 
Watebcoursbb.  Notes  and  Briefs. 

MINES  AND  MINING.     See  also  Cur- 
tesy. 

1.  A  tenant  for  life,  when  not  precluded  by 
restraining  words,  may  not  only  work  open 
mines,  but  may  work  them  to  exhaustion. 
Eankin'8  Appeal  (Pa.)  420 

2.  A  tenant  by  curtesy  in  an  estate  which 
consists  of  coal  mines  and  mining  privileges 
has  the  right  to  work  open  mines  even  to  ex- 
haustion, although  he  is  not  tenant  of  the  sur- 
face. Id, 

8.  A  devise  of  ooal  mines  and  mining  privi- 
leges,  separate  from  the  estate  in  the  surface  of 
the  land,  includes  the  use  of  tbe  surface  so  far 
as  necessary  for  mining  purposes,  and  the  iise 
of  a  pit  mouth  thereon,alt  bough  testatrix  in  her 
lifetime  bad  granted  a  right  of  way  for  a  tun- 
nel, which  bad  been  constructed  and  could  be 
used  for  taking  the  coal  to  market.  Id, 

4,  In  partition  of  coal  between  owners  who 
do  not  own  the  surface,  mining  privileges  pass 
as  appurtenant  or  incident  to  the  coal,  without 
express  words,  and  include  the  use  of  a  pit 
mouth  which  is  not  within  the  lines  of  either 
purpart,  but  which  is  clo^e  to  one  of  them, 
where  it  was  the  manifest  intention  to  divide 
m  the  good  merchantable  coal.  Id, 

MONET    RECEIVED.    See  Assumpsit. 
1-6. 

MONOPOLIES.    See  Contracts,  Notes 
AND  Briefs;  Corporations,  8-6. 

MORTGAGE.    See  also  Estoppel,  2;  Ey- 

IDENCE,  26;  LiMITAflON  OF  ACTIONS,  6; 

Notice,  4;  Warehousemen,  1. 

1.  That  the  mortga^  for  railroad  stock  was 
given  by  the  State,  which  owned  a  majority  of 
the  stocK,  does  not  bind  the  State  to  use  its  con- 
trolling interest  in  the  road  exclusively  in  the 
interest  of  its  mortgagees  of  the  stock,  or  tx> 
impress  the  earnings  received  by  the  lessor  of 
the  rond  with  a  trust  for  the  l)eneflt  of  such 
mortgn'jccs.  (Jiffson  y.  Richmond  <ft  D,  R,  Co. 
(C.  C.  S.  D.  N.  Y.)  467 

2.  Railroad  bondholders  to  whom  stock  of 
the  corporation  has  been  mortgaged  as  collnt- 
cnil  security  en  n  not  mil  in  lain  a  suit  in  equity 
to  charge  the  lessor  of  the  mortgaged  road  with 
the  enrtitii^s  derived  under  the  lease,  when  such 
leiis(>  is  not  alleged  to  be  yoid  or  voidable  as  be- 
tween tbe  parties  to  it  Id. 

8.  A  mortgagee  occupies   the   position   of 
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mort  jTAjcee  for  a  vftluable  coDsideration  where 
the  mortgage  is  taken  for  the  suirender  of  a 
prior  mortgage  and  accrued  interest  thereon. 
ConstarU  v.  jSoehater  UniwnUy  (N.  Y.)     784 

4.  The  mere  extension  of  the  time  of  pa]^- 
ment  of  a  note  to  which  a  married  woman  is 
not  a  party  does  not  discharge  her  inchoate 
rif^ht  in  her  husband's  property  from  a  mort- 
irage  thereon  in  which  she  has  Joined  to  secure 
such  note.     Oraxtford  v.  Hazdrigg  (Ind.)     189 

5.  The  inchoate  interest  of  a  married  woman 
in  real  estate  of  her  husband  is  discharged  from 
a  mortgage  in  which  she  Joined  with  him  to 
secure  a  note  given  by  her  husband  and  others, 
when,  with  the  mortgagee's  consent  and  with- 
out her  knowledge  or  consent,  one  of  the  mak- 
ers of  the  note  has  been  released  or  discharged, 
by  renewal  or  otherwise,  from  liability  for  the 
note  and  debt  secured;  and  she  may  set  up  such 
defense  to  protect  such  inchoate  right  from  sale 
on  the  foreclosure  of  the  mortgage.  Id, 

NOTBS  AND  BbIKPS. 

See  also  Taxes. 

Holder  of,  as  lona  fde  purchaser;  eilect  of 
ffdlure  to  record.  786 

MUNICIPAL  CORPORATIONS.    See 

also  Constitutional  Law,  1,  8-6,  11 ; 
CouNTiKS;  HiGHWATS;  Nboliobncb,  8; 
Statutes,  18-15:  Taxes,  2,  8,  14,  15; 
Telephone  Comfanibb;  Town;  Waters 
AND  Watbbooubsbb,  1;  Whabfagb  and 
Wharves.  2. 

1.  A  rule  of  the  Boston  board  of  police,  that 
"no  person  shall  sing  or  play  or  perform  on 
any  musica]  instrument  in  the  streets  or  public 
places  of  the  dty  of  Boston,  except  in  connec- 
tion with  a  funeral,  a  military  parade,  or  a  pro- 
cession of  a  political,  civic,  ordiaritable  organ- 
ization, for  which  a  police  escort  is  proviaed, 
unless  licensed  thereto  by  the  board  of  police 
for  the  dty  of  Boston,  or  as  herdnafter  set 
forth,"— is  within  the  authority  conferred  upon 
that  board  to  regulate  "itinerant  musicians," 
and  is  reasonaUe  and  valid.  Oom,  v.  JPlaUML 
(Mass.)  142 

2.  The  Legislature  has  the  right  to  provide 
—as  by  Mass.  Stat  1885,  chap.  828.  pUidng 
the  police  of  Boston  tinder  the  control  of  a 
boara  of  police  appointed  by  the  governor^* 
that  powers  previously  vested  in  dties  or  towns, 
but  not  by  roroe  of  any  constitutional  provi- 
sion, shall  be  vested  in  oflQcers  appointed  oy  the 
governor,  and  may  fix  the  qualifications  of 
such  officers,  and  provide  that  they  be  ap- 
pointed from  two  prindpal  political  bodies. 

Id, 

8.  An  ordinance  of  a  dty  of  the  second 
class  in  Kansas,  that  declares  it  unlawful  for 
any  person,  society,  assodntion,  or  orffaniza- 
tion,  under  whatsoever  name,  to  parade  any 

{)ublic  street,  avenue,  oralley  of  the  dty,  shout- 
ng,  singing,  or  beating  drums  or  tambDurines, 
or  playing  upon  any  otner  musical  instruments, 
or  doing  any  other  act  desiimed,  intended,  or 
calculated  to  attract  or  call  together  an  unusual 
crowd  or  congregation  of  people  upon  any  of 
said  public  streets,  avenues,  or  alleys,  without 
first  having  obtained  in  writing  the  consent  of 
the  mayor,  or,  in  his  absence,  the  president  of 
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the  citv  coundl,  dty  clerk,  or  dty  marshal,  m 
the  order  named,  authorizing  such  parade,— is 
of  doubtful  delegated  power,  is  unreaaooable, 
does  not  fix  the  conditions  uniformly  and  im- 
partially, contravenes  common  ri^t,  and  is 
illegal  and  void.   Andsnon  v.  WdUjigUm  (Kan. ) 

110 

4.  A  dty  is  not  liable  for  damages  caused  b? 
thefallinff  of  a  wall  left  standing  after  a  bulla- 
ing  whicn  belonged  to  a  private  owner  was 
burned,  although  it  had  been  notified  of  the 
fact  that  the  wall  was  dangerous*  Andenon 
V.  Edit  (Ind,)  712 

6.  A  recovery  can  be  had  against  a  munid- 
pal  corporation  only  where  it  negligently  per- 
forms or  negligenUv  fails  to  perform  a  du^  in 
its  nature  ministerial,  and  then  only  in  cases 
where  the  ministerial  duty  is  imposed  by  law. 

Id. 

6.  A  city  is  not  liable  for  injuries  or  damages 
caused  by  neglect  of  its  officers  in  the  perform- 
ance of  Uieir  duties.    BMnmm  v.  Bohr  (Wia) 


KoTBS  AND  BsiBra. 

See  also  Htghwats;  Rblxgioub  Socoetib& 

Delegation  of  power;  validity  of  ordinances 
regulating  business;  interference  with  religious 
rights.  148 

Limitation  of  power  of;  regulation  of  tole- 
phone  business.  279 

Powers  generally.  54 

As  agencies  of  government.  142 

Liability  for  negligence;  for  misfeasance  or- 
neglect  of  officers.  866, 500 

Liable  for  injuries  caused  by  grading  street 

606 

Liabilities  of;  damage  from  falling  wall;  mis- 
feasance or  neglect  of  officers  712 

Powers  of;  ordinances  and  by-laws;  reason- 
ableness of;  prohibition  of  business;  special 
grant  of  power.  721 

NAVIOABIiE     WATERS.      See    Wa- 

TEB8  A2n>  WATBBOOUBaBB. 

VAVIGATION.  See  Ck>iaaiBOB;  Wa- 
TEBB  Ain)  Watbbooubbbb,  2-4. 

NEGLIGENCE.  See  also  Canals;  Cab- 
bibbs;  CoNTLioT  OF  Laws,  6,  7;  Dam- 
AGBB,  11;  EviDEKCE,  2, 14,  15,  44;  Higb- 
watb;  Majbteb  aud  Sbbyakt;  Mubigi- 
PAii  CoBFOBATiONS,  4,  5;  Officbbs.  1, 2; 
Plbaddtg,  6;  Raiuioaini;  Subdat;  TlEEr 
EOBAFH  Companies:  Town,  8;  Tbial,  20. 

1.  The  owner  of  a  bnildinff  which  is  burned 
is  liable  for  damages  caused  by  the  fallins  of 
one  of  its  walls  which  he  had  negligently  left 
standing,  knowing  it  be  dangerous.  Andermm 
V.  &«MInd.)  712 

2.  The  promise  of  a  city  officer  to  take  charge 
of,  and,  ii  necessary,  take  down  a  wall  of  a 
burned  building,  does  not  rdieve  the  owner  of 
the  premises  from  liability  for  damages  cansed 
by  the  fall,  when  he  has  negligently  left  it 
standing.  M. 

8.  Where  a  dangerous  piece  of  machineiy  is 
placed  !n  an  alley  by  the  owner  of  abutting 
lots,  and  is  allowed  to  remain  for  year*,  both 
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th«  individual  ond  the  oorporation  are  guilty  of 
neglieenoe,  and  both  are  liable  for  injuries  sus- 
tained  by  a  cbUd  under  nine  years  who  was 
hurt  upon  such  machineiy.  Oioge  OUy  v. 
Larkim  (Kan.)  66 

4.  The  fall  of  ioe  and  snow  from  a  building 
upon  ahorse,  causing  him  to  start,  whereby  the 
dnver,  who  was  engaged  in  unloading,  was 
thrown  from  the  wagon  and  injured,  is  the  di- 
rect, proximate  cause  of  the  injury,  although 
the  ice  and  snow  did  not  hit  the  driver. 
Smethwniy.  Independent  Cong.  OhurehQ&Aas.) 

095 

NOTBS  AND  BbHEFS. 

See  also  Cabribbb;  Mabteb  ahd  Seryant; 

MuinCIPAL  CORFORATIOKS. 

In   attempting  to   get  on   moving  train. 

816,883 

Action  for  death.  67 

Whatoonstitutes;  liability  of  physicians.  687 

Defined;  concurrent  and  proximate  cause. 

606 

Presumption  and  burden  of  proof.  820 

HEW  TRIAL. 

1.  The  court  will  not  set  aside  a  verdict 
merely  because  a  newspaper,  during  the  trial, 
made  improper  reference  to  the  tnal  and  the 
case.    Kerr  v.  Laiufard  (W.  Va.)  6t$8 

2.  The  rule  as  to  the  assessment  of  damages 
for  property  taken  under  the  Eminent  Domain 
Act  IS  that,  where  there  is  a  conflict  of  evidence, 
and  the  verdict  is  consistent  with  all  the  facts 
and  circumstances  in  the  case,  it  will  not  be  set 
aside  merely  because  the  court  may  regard  the 
weight  of  evidence  in  the  record  against  it;  but 
when  it  clearly  appears  that  the  amount  fixed 
is  wholly  inconsistent  with  and  contrary  to  all 
the  proofs,  it  is  the  duty  of  the  court  to  interfere 
and  resubmit  the  case  to  another  Jury.  Atch- 
ison,  T.d&K  B.  Co.  v.  Schneider  (111.)    422 

8.  A  new  trial  as  to  the  assessment  of  dam- 
ages should  not  be  refused  for  the  reason  that 
the  raOroad  oorporation  seeking  to  acquire  the 
property  had  entered  thereon  on  giving  bond 
pending  appeal  as  provided  by  the  statute,  and 
bad  made  such  changes  therein  as  would  pre- 
vent a  new  luiy  viewing  it  as  it  was  when  the 
proceeding  for  condemnation  was  b^gun.    Id, 
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HEW  TOBK.    Bee  Watbbs  ahd  Watbh- 

OOTJBSBB,  1. 

HOTICE*    See  also  Conbtittttional  Law, 
14;  BviDSNOB,  9;  Pabtnebship,  8. 

1.  An  attorney  who  has  done  a  large  amount 
of  business  for  a  client  in  investing  monev  upon 
mortgages,  which  a^ere^te  $8,000^000  or 
more,  and  who  has  in  his  omce,  in  a  pigeon-hole 
appropriated  to  satisfied  mortgages,  an  unre- 
corded mortgage  in  favor  of  such  client,  taken 
eleven  months  l)cf ore,  will  not  be  held,  in  the 
absence  of  any  evidence  upon  that  point,  to 
have  remembered  the  facts  as  to  such  mortgage 
at  the  time  of  taking  a  mortgage  on  the  same 
properly  for  another  client,  so  as  to  charge  the 
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latter  with  notice  of  the  prior  mortgage.     Von- 
Btant  V.  Boe/ieeter  University  (N.  T.)  784 

2.  To  hold  a  principal  chargeable  with 
knowledge  which  his  a^nt  has  obtained  on  a 
prior  occasion  in  an  independent  transaction,  it 
must  be  shown  that  the  knowledge  was  present 
to  the  mind  of  the  airent  at  the  very  time  of  the 
transaction  in  question.  Id, 

3.  If  an  agent  recollected  that  there  had  been 
a  prior  mortgage,  but  honestly  believed  that  it 
had  been  satisfied,  although  mistaken  upon  that 
point,  the  principal  for  whom  he  takes  a  subse- 
quent mortgage  will  not  be  chargeable  with 
knowledge  of  the  former  one  by  reason  of  the 
agent's  knowledge.  Id, 

4.  Whether  a  mortgagee  can  be  held  charge- 
able with  notice  of  a  prior  unrecorded  mortgage 
in  the  possession  of  nis  attorney  in  the  transac- 
tion, who  is  also  the  attorney  of  the  prior 
mortgagee,  and  whose  duties  to  his  clients  are 
therefore  conflicting, — qtUBre.  Id. 

6.  The  knowledge  of  an  agent,  to  operate  as 
constructive  notice  to  the  principa1,in  Alabama, 
must  have  been  acquired  after  the  relation  of 

Srindpal  and  agent  was  formed.     Wheeler  v. 
(eQuire  (Ala.)  806 

6.  Where  one  of  the  obligors  in  a  Joint  bond 
secured  by  a  mortgage  knew  of  the  revocation 
of  the  authority  of  the  agent  to  whom  it  was 
payable,  and  was  present  when  the  grantee  of 
the  land,  who  had  assumed  th^ortgage,  paid 
it  to  the  agent,  and  did  not  diAkse  nis  kno«v- 
led^,  all  the  co-obligors  in  the  bond  arc  liable 
for  Its  payment.    Oreen  v.  Eiek  (Pa.)  48 

7.  An  agent  issuing  an  insurance  policy,  with 
full  power  to  do  so  without  even  consulting  the 
home  office,  will  be  regarded,  so  far  as  concerns 
his  knowledge  as  to  the  title  of  the  property 
insured,  as  if  he  was  in  fact  the  principal;  and 
it  is  immaterial  that  his  knowledge  may  have 
been  acquired  in  business  transactions  entirely 
disconnected  with  the  matter  of  insurance. 
Hartford  F.  In»,  Co.  v.  Baas  (Ey.)  64 

Notes  AND  Bbiefb. 

To  agent;  effect  on  principal;  constructive 
notice;  ix)sscssion  of  land.  784 

By  possession.  201 

HUISAHCE.    See    also    CoNflrrrunoNAi. 
Law,  7;  Fences;  Injuhgtion,  8. 

1.  He  who  comes  into  a  court  of  equity  roust 
come  in  with  clean  hands;  therefore,  when  there 
appears  to  be  an  unfortunate  quarrel  between 
two  women,  which  involves  the  families  of 
each  and  both  are  in  fault,  a  court  of  equity 
will  not  interfere  to  protect  one  against  the 
other  and  enjoin  as  a  nuisance  what  one  does 
against  the  other.    Medford  v.  iMy  (W.  Ya.) 

868 

2.  While  the  doing  of  certain  acts  by  a  per- 
son in  the  use  of  his  premises  as'a  dwelhng- 
house  might  not  in  themselves  amount  to  a 
private  nuisance,  yet  when  the  same  acts  are 
done  wantonly  ana  maliciously  for  the  mere 
purpose  of  annoying  his  neighbor  and  to  de 
stroy  the  peace  and  quiet  of  his  home,  and  they 
have  such  effect,  they  amount  to  a  nuisance 
which  a  court  of  equity  will  restrain.  Id. 

8.  A  provision  of  Iowa  Code,  g  8881,  giv* 
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log  Uie  right  to  **8nj  penoo  injured  thereby^ 
to  maintain  an  action  to  abate  a  nuisance, 
does  not  change  the  ordinary  rule  that  a  private 
person  will  not  be  allowed  to  maintain  an  ao- 
tioD  to  restrain  or  abate  a  public  ouiAance  unless 
be  can  show  some  peculiar  or  special  damacre 
or  injury  to  himself.  Innis  ▼.  Oedar  Rapids, 
I.  F.  A  N.  W.  B.  Co,  aowa)  283 

4.  A  person  who,  after  the  erection  of  a 
bridge  over  a  lake,  has  purchased  boats  and 
engaged  in  the  buMness  of  renting  them,  has 
no  other  or  different  rights  than  are  enjoyed 
by  other  persons  in  respect  to  the  navigation  of 
the  Uke,  sufficient  to  enable  him  to  maintain 
an  action  to  almte  the  bridge  as  a  nuisance,  on 
Uie  ground  that  it  obstructs  the  navigation  of 
the  lake.  Id, 
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OFFICERS.  **  See  also  Injunction,  1;  Mu- 
nicipal Corporations,  6. 

1.  A  board  of  street  commissioners  who, 
after  advertising  for  proposals  for  buildine  a 
bridge  and  accepting  a  proposal  therefor,  fail 
to  enter  into  any  contract,  but,  in  accordance 
with  the  recommendation  of  a  committee,  un- 
dertake to  perform  the  work  themselves,  and 
carry  it  on  through  (heir  superintendent  and 
other  persons  Q||u>Ioyed  by  them  and  under  the 
supervision  of  Wir  committee,  are  individually 
liable  for  injuries  sustained  by  a  person  through 
the  falling  of  a  derrick  in  consequence  of  the 
negligence  of  their  servants.  SoUnson  v.  Bohr 
<Wi8.)  '  806 

2.  Although  a  board  of  street  commissioneTs, 
in  adopting  plans  and  specifications,  exercise 
judicial  and  legislative  powers,  and  are  not 
amenable  to  anyone  except  the  public  for  any 
errors,  negligence,  or  misfeasance  in  the  mat- 
ters within  their  jurisdiction,  they  become  lia- 
ble to  third  persons  for  their  negligence  or 
misfeasance  when,  after  adopting  plans  and 
specifications,  they  undertake  to  carry  them 
out  practically,  and  do  the  work  themselves 
through  agents  and  servants,  as  in  so  doing,  if 
they  are  actin?  as  officers  at  all,  they  are  merely 
ministerial  officers.  Id, 

8.  A  vote  by  a  township  truftee  in  Indiana 
for  himself,  for  the  office  of  county  superin- 
tendent of  schools,  is  contrary  to  public  policy, 
and,  for  that  reason,  an  utterly  illqgpal  vote. 
Homung  v.  Btate,  OambU  (Ind.)  610 

4.  Where  the  announcement  is  made  that  a 
township  trustee  who  has  voted  for  himself  for 
the  office  of  county  superintendent  of  schools 
has  been  duly  elected,  and  is  made  upon  the 
mistaken  assumption  that  be  had  a  right  to  vote 
for  himself,  the  failure  of  those  who  had  not 
voted  for  him  to  interpose  further  objection  is 
not  such  an  acquiescence  in  and  tacit  consent  to 
the  announcement  of  his  election  as  amoimted 
to  an  appointment  of  him  to  such  office.  ■    Id, 

Notes  and  Briefs. 

Exercising  appointing  power  in  his  own  be- 
half. 610 

OPINIONS.    See  Evidbnce,  YL 
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PARTITION.    Bee  also   Execution  akd 
Judicial  Sale;  Mines  and  Mining,  4. 

1.  A  suit  for  partition  brought  by  a  tenant  in 
common  will  be  defeated  by  a  valid  adverse 
claim  to  the  premises,  made  by  his  cotenanf . 
under  a  tax  title.  Hutieg  v.  Hurley  (Mass.)  172 

2.  A  suit  in  the  nature  of  a  partition  cannot 
be  maintained  where  there  has  been  an  ouster 
of  the  complainants  by  the  defendant  tenant  in 
common,  by  acts  so  overt  and  notorious  as  to 
imply  notice  to  his  cotenants.  Rich  v.  Brav 
(0.  C.  W.  D.  Mo.)  22r» 

Notes  and  Briefs. 

Right  to  entry;  trust  among  cotenants;  trial 
of  title;  ootenant  paying  taxes.  173 

Sale;  rights  of  purchaser;  record.  465 

PARTNERSHIP.    See  also  Quauantt,  1. 

1.  Though  a  firm  or  partnership  is  not  a  per 
son,  it  is  a  legal  entity,  and,  for  some  purposes, 
is  recognized  as  a  quaisi  person  having  powers 
and  functions  ei^ercisable  by  one  of  the  part 
ners  severally  or  all  of  them  jointly.  It  may 
be  a  debtor  or  a  creditor,  witmn  the  mennini: 
of  a  statutory  enactment  Druekar  v.  WeUhovft- 
(Ga.)  328 

2.  The  majority  of  partners  in  a  limited  pan 
nership,  in  Pennsylvania,  for  the  manufacture 
and  sale  of  steel,  have  no  authority  to  change 
the  location  of  their  works  against  the  will  of 
the  minority.    Jenningt^s  Appeal  (Pa.)         4^ 

8.  Notice  of  dissolution,  as  in  the  case  of  a 
general  partnership,  is  not  necessary  where  a 
person  attempting  to  become  a  special  partner 
has,  by  virtue  of  the  Pennsylvania  Act  of 
March  21,  1886  (Pub.  Laws,  148),  become  lia- 
ble as  a  general  partner  b^  reason  of  noncom- 
pliance with  the  provisions  of  that  statute. 
Tilffe  V.  Brooki  (Pa.)  79G 

Notes  and  BsiEFflL 

See  also  Inbolvenctand  Assignment  fob 
Cbeditors. 

Limited;  authority  of  partner;  disposal  of 
property;  place  of  business.  43 

Special;  liability  under;  notice  of  di8<K>lu- 
tlon.  797 

Assignment  for  creditors.  328 

PASSENGER.    See  Carbiebs. 

PATENTS.    See  also  Ck>NTBAOT8,  9l 

1.  One  having  taken  out  two  patents, — the 
first  for  a  novel  composition  of  matter,  the 
second  for  a  combination  of  this  composition 
with  another  article, — ^who  brings  suit  for  in- 
fringement on  the  second  patent  alone,  in  which 
it  is'  held  that  the  mere  combination  is  not 
patentable,  cannot  be  aided  by  the  first  patent, 
at  least  where  it  is  not  alleged  or  shown  that  he 
is  still  the  owner  thereof,  but,  on  the  contniry. 
such  first  patent  may  be  set  up  as  a  prior  patent 
to  defeat  his  claim  under  the  second.  Under- 
wood v,  Gei'her{0.  0.  E.  D.  N.  Y.)  mi 

2.  The  principle  that  an  infringing  article  or 
machine  made  before  (he  expiration  of  a  patent 
cannot  be  used  after  such  expiration  does  not 
apply  to  a  combination  of  parts  which,  on  being 
held  to  iufriuge  the  patent  covering  such  com- 
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binatloii  merely.  Is  hona  flds  broken  up,  and, 
after  Uie  expiration  of  the  pateut,  recombined. 
JoktUMT,  Brooklyn db  O.B.  Co.  (C.  C.  E.  D.  N. 
T.)  489 

PAYKENT.    See   AasuMFarr,   1;   Bakks 
AHD  Bahkino,  8;  Plbadino,  14. 

Notes  and  BRiSFa 

See  also  TAZB& 
What  agent  can  accept  491 

PEVALTT.  See  Cottbts,  SeiFPmo,  Notes 
▲in>  Bbiufs;  Cobforationb,  14. 

PENSION. 

No  person  Is  entitled  to  demand  or  recMve 
greater  compensation  for  services  rendered  as 
agent  or  attorney  to  another  in  procaring  for 
bim  a  pension  from  the  United  States  than  that 
provided  by  the  statutes  of  the  United  States, 
although  such  person  is  not  recognized  by  the 
commissioner  of  pensions  as  a  pension  agent  or 
attorney.    Caterly^,  BMiM  OAbsa.)  745 


Notes  and  Briefs 
Fee  for  procuring. 
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PHYSICIAN    AND    SUROEON.    Bee 

also  Evidence.  11, 12^ 

1.  The  words  "suitable  graduate  in  medi- 
cine,^ in  the  California  Act  providing  for  the 
appointment  of  a  county  physician,  include  one 
le^yiy  licensed  to  practice  medicine  and  sur- 
gery uudorthe  laws  of  the  State,  although  he 
was  never  graduated  at  any  college,  school,  or 
university  which  confers  the  degree  of  doctor 
of  medicine.  Feqple,  Johnaon,  v.  EUhelroth 
<CaL)  1 770 

2.  If  phvsicians  attending  a  woman  deem  it 
npoessaiy  ,1  or  the  preservation  and  prolongation 
of  her  life,  to  perform  an  operation,  they  are 
justified  in  doing  so  if  she  consents,  whether 
her  husband  consents  or  not  State,  Janney,  v. 
Mmuekeep&riUd.)  587 

8.  The  degree  of  care  and  skill  required  of 
ph  vsiciuns  is  that  reasonable  degree  of  care  and 
skill  which  phvsicians  ordinanly  exercise  in 
the  treatment  of  their  patients.  Id, 


Notes  and  Bbiefs. 

Right  to  practice;  diploma. 
Care  and  skill  required;  liability. 
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PIERS.    See  Whabfaob  and  Whauvxb, 
2-5. 

plattino. 

Notes  and  Briefs. 
Of  cities,  towns,  and  additions.  62 

PLEADING.     See  also  Etidbnob,  51. 

1.  Under  the  Texas  Act  of  ^March  81, 1885» 
in  an  action  against  a  foreign  corporation  it  is 
not  necessary  to  allege  that  it  had  an  fu^ent  or 
repreRentative  in  the  county,  and  that  its  prin* 
cipal  office  was  also  in  the  co  inty;  but  it  is 
enough  to  allege,  either  that  it  had  an  agent  or 
representative  in  the  county,  or  that  its  piin- 
cip<l  office  was  there.  Bradetreet  Co,  v.  QiU 
<Tez.)  405 
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2.  Where  a  suit  is  brought  for  libel,  it  is  un- 
necessary for  plaintiff  to  characterize  the  suit 
by  averment  in  his  complaint.  Id, 

8.  If  a  libel  consisted  in  reporting  plaintiiTs 
standing  as  a  merchant  **  in  blank^'  the  com- 
plaint should  inform  the  court  and  the  defend- 
ant of  that  fact,  with  such  explanations  as  to 
what  was  meant  by  the  report  as  nmy  be  neces- 
sary to  show  that  it  was  injurious  and  defam- 
atory. A  complaint  in  such  case,  which  un- 
dertakes to  state  the  substance  of  the  language 
used,  or  its  meaning,  is  bad  on  general  demur- 
rer. Id, 

4.  A  complaint  in  an  action  for  libel  is  not 
insufficient  because  it  does  not  state  whether 
plaiatifF  asks  for  actual  or  ezempliuy  damages. 

Id 

5.  In  an  action  in  a  Circuit  Court  of  the 
United  States,  founded  upon  contract,  brought 
by  an  assignee  of  the  contract,  the  declaration 
should  show  that  the  suit  could  have  been  main- 
tained by  the  assignor,  if  no  assignment  had 
been  made.  BepfMio  Iron  Min,  Oo,  v.  JoneB 
(C.  C.  N.  D.  Ga.)  746 

6.  A  complaint  for  injuries  sustained  by  a 
traveler  on  a  highway,  alleging  that  she  was 
without  any  fault  or  negligence  on  her  part, 
sufficiently  avers  her  freedom  from  contribu- 
tory negligence,  although  it  states  that  she  was 
riding  on  an  embankment  thrown  up  by  a  rail- 
road company  alongside  the  track,  for  which 
an  excavation  had  been  dug  in  a  highway, 
where  such  embankment  was  the  only  place 
of  passage.  Bvaruville  dT.KR  Go,  v.  Crist 
(lod.)  450 

7.  In  an  action  for  damages  for  causing  the 
death  of  a  person,  a  general'  averment  that  his 
widow  and  child,  for  whom  the  action  is  pros- 
ecuted, sustained  damages  in  a  specified  sum, 
is  not  insufficient  in  respect  to  their  pecuniary 
loss,  where  the  complaint  alleges  that  deceased 
was  in  the  employ  of  the  defendant,  which  was 
a  railroad  company,  as  a  brakeman,  and  that  he 
left  a  widow  and  one  child  four  yean  old,  as 
it  is  an  unavoidable  inference  that  he  was  in 
the  vigor  of  manhood  and  at  the  time  engaged 
in  earning  money  for  their  support.  Louis- 
viUe  ,N.A.did.R.Co.Y.  Buck  (Ind.)       520 

8.  In  an  action  for  injuries  to  an  employ^  of 
a  railroad  company,  a  complaint ,  all^mg  that 
they  were  received  in  consequence  of  the  neg- 
ligence of  the  master  mechanic  having  s(de  con- 
trol of  the  switch-yard  whete  the  accident  took 
place,  but  without  stating  the  size  of  the  yard, 
the  amount  or  responsibility  or  vastness  of  the 
business  entrusted  to  him,  or  the  extent  of  his 
control, — ^is  not  sufficient  to  show  that  be  was 
such  a  representative  of  the  company  as  to 
make  his  negligence  that  of  the  company,  in- 
stead of  that  of  a  fellow  servant  MuJdman  v. 
tTwttwi  Pac,  R.  Oo.  (C.  C.  D.  Colo.)  192 

9.  A  complaint  based  on  the  sole  ground  of 
the  nonexistence  of  a  corporation  cannot  sus- 
tain a  Judgment  by  which  that  question  b  left 
wholly  undetermined,  but  which  decrees  that 
plaintiffs  recover  certain  franchibes  of  the  de- 
fendants, which  the  latter  are  thereby  enjoined 
from  exercising.  FeopUt  Attorney-Oenerul,  v. 
Stanford  (Gal.)  92 

10.  Where  the  defendants  are  charged  by 
the  oomphdnt  with  usurping  the  rights  of  a 
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ooiporatioD,  an  answer  specifically  denying 
that  they,  or  any  of  fhem,  have  nnlawfally 
claimed  or  nnlawinlly  exercised  such  franchise, 
etc.,  is  sufficient  without  affirmatively  lustify- 
ing  their  right  to  exercise  such  franchise,  al- 
though they  affirmatively  allege  the  existence 
of  a  corporation,  as  the  latter  allegation  may 
he  properly  treated  as  mere  surplusage,  and  the 
answer  still  contains  a  complete  defense.  Beo- 
pie,  AUomey-Qenetai,  v.  Stanford  (Cal.)       92 

11.  Where  the  existence  of  a  corporation  is 
expressly  averred  or  admitted,  it  is  not  suffi- 
cient to  allege  that  it  has  ceased  to  exist.  The 
facts  showing  that  its  existence  has  terminated 
must  be  set  forth.  Id, 

12.  In  an  application  '  for  an  injunction 
against  the  consolidation  of  a  corporation  with 
another,  an  answer  alleging  that  the  consolida- 
tion had  been  made  and  ratified  by  the  stock- 
holders, if  not  denied,  will  not  be  construed  as 
meaninff  that  the  stockholders  applying  for  the 
injunction  assented  thereto,  where  the  Act  un- 
der which  the  consolidation  was  attempted  al- 
lowed a  consolidation  by  a  majority  vote.  BotU 
V.  aimptoneiUe  dt  B,  C.  Tump,  Co.  (Ey.)    594 

18.  In  an  action  against  an  individual  for 
fraudulent  representations  made  for  the  pur^ 
pose  of  inducing  the  purchase  of  property,  if 
Uie  evidence  shows  the  sale  to  have  been  made 
by  a  firm,  an  amendment  will  be  allowed  at 
any  time.    Deming  v.  Darling  (Mass.)        748 

14.  The  defenses  of  payment  in  advance  need 
not  be  pleaded  and  proved  as  payment,  but 
may  be  raised  by  the  general  issue.  Starrati 
v.  Mullen  (Mas&)  697 

16.  The  failure  of  defendant  in  an  action  on  a 
benefit  certificate  to  deny  an  explicit  averment  of 
the  declaration  that  there  was  duly  prepared  a 
paper  in  the  usual  form,  assuring  to  plaintiff 
the  sum  demanded  on  the  occurrence  of  death, 
etc.,  is  an  admission  of  the  execution  of  the 
ceitificate,for  the  purpose  of  the  trial,  under 
Rule  79  of  the  Michigan  Circuit  Court.  Lor9' 
eher  v.  Supreme  Lodge,  Knights  cf  Honor  (Mich.) 

206 

16.  In  an  action  to  compel  a  conveyance  of 
land  in  performance  of  a  contract,  where  the 
defense  set  up  is  the  insolvency  of  the  vendee 
and  of  plaintiff,  his  widow,  and  an  abandon- 
ment by  her  of  all  claim  to  the  land,  a  reply 
alleging  that  the  vendor  agreed  with  her  to 
take  back  the  lot  ^d  pay  her  the  value  of 
the  improvements,  and  demanding  payment  of 
a  sum  due  her  under  such  agreement,  is  not 
such  a  departure  from  the  Code  system  of 
pleading_  as  to  d^eat  the  action.  Howton  v. 
Sledge  (N.  C.)  487 

17.  A  defense  of  the  Statute  of  Limitations 
properly  arises  under  a  demurrer  when  the  facts 
creating  the  bar  are  shown  by  the  complaint. 
AttrUl  V.  Huntington  (Md.)  779 

18.  The  question  whether  or  not  the  bene- 
ficiary in  a  policy  issued  by  a  mutual  benefit 
association  has  mistaken  his  remedy  in  Inring- 
ing  an  action  at  law  to  compel  an  assessment 
to  pay  his  claim  may  be  raised  by  demurrer. 
Jadaon  v.  Northwetlem  JHut,  BdirfAseo.  (Wis.) 

786 

19.  General  averments  of  negligence  are  suf- 
ficient as  against  a  demurrer.  Audereon  v. 
East  (Ind.)  712 

8L.R.  A« 
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POLICE.    See  Muiticipal  CoBPOBATiONa^ 
1,  3. 

POLICE  POWER.     See   Cokbtttutiob- 
AL  Law,  7;  RsuaiouB  Societies,  Notes 

AND  BlilBFa. 

POSTOFFICE. 

1.  Where  the  quarterly  returns  of  a  postmas- 
ter, in  which  are  reported  receipts  for  sale  of 
stamps,  etc.,  and  amount  of  commissiona 
claimed  for  cancellation  of  stamps,  have  been 
regularly  rendered  to  the  department  and  have 
been  passed  upon  by  the  auditor,  and  the  bal- 
ances therein  found  to  be  due  the  €k>vemroent 
have  been  each  quarter  carried  into  a  general 
account,  such  action  by  the  auditor  is  a  com- 
plete allowance  of  the  commissions  claimed 
and  adjustment  of  such  quarterly  retumsw 
United  States  v.  HutcheeoniP.  C.  8.  D.  Ga.)  805 

2.  Where  the  credits  in  the  general  account 
kept  by  the  auditor  against  the  postmaster,  and 
made  up  as  above  stated,  show  that  the  post- 
master has  fully  paid  all  balances  so  charged, 
so  that  a  complete  balance  could  bo  struck  upon 
such  general  account,  in  such  case  there  is  a 
complete  settlement  of  the  account,  and  there- 
after the  commissions  covered  by  such  adjusted 
accounts  were  not  within  the  power  of  aUow- 
ance  by  the  Postmaster  General  so  as  to  give 
him  the  right  to  "withhold"  the  same,  wtthin 
the  meaning  of  the  Act  of  Congress  of  June  17, 
1578  (20  U.'  S.  Stat  at  L.  141).  There  was 
nothing  to  "withhold."  Id. 

8.  If  the  Postmaster  General,  in  the  exercise 
of  the  power  confeired  upon  him  by  the  Act 
of  June  17, 1878,  before  the  allowance  of  credit 
for  commissions  is  made,  directs  that  it  shall 
not  be  made,  and  it  is  not  made,  but,  in  lieu 
thercof,aredit  is  given  on  the  account  kept  with 
the  postmaster  for  the  amount  of  the  allowance 
deemed  reasonable  by  the  Postmaster  General, 
the  balance  shown  due  the  (Government  by  such 
an  account  would  be  prima  facie  mS^xAent,  but 
not  conclusive,  evidence  against  the  postmaster. 

Id. 

4.  Whereanacooimtof  a  postmaster,  regular 
on  its  face,  has  been  adjusted  and  allowed  by 
the  proper  accounting  officers  and  fully  paid, 
such  officers  cannot,  c3ter  the  term  of  office  of 
the  postmaster  has  expired,  evolve  ex  parte  a 
balajice  in  favor  of  the  Government,  fbunded 
solely  upon  a  general  and  vague  allegation  of 
fraud  in  accounts  formerly  passed  upon,  so  as 
to  make  such  balance  prima  fade  evidence 
r gainst  the  postmaster  and  his  sureties.  Such 
allegations  must  be  specific  and  sustained  l^ 
competent  evidence.  la. 

POWERS.    See  Tbustb,  8;  Wnxa^  IS. 
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PBINCIPAI.  AND  AGENT.  See  also 
Bbokbbs;  Estoppel,  8,  4;  Eyidbngb,  9, 
48,  48;  Intoxioatino  Lk^uorb,  2,  8;  No- 
TIOB,  1-8,  6,  7;  Tbial.  25. 

1.  If  relations  exist  which  will  constitate  an 
agency,  it  wiU  be  an  agency,  whether  the  par- 
ties understand  it  to  be,  or  not  Their  private 
intention  will  not  affect  it  Bradatreet  Co.  v. 
GiU  (Tex.)  406 

2.  An  agent  placed  in  charge  of  a  retail  store 
lo  conduct  the  business,  with  express  authority 
to  use  money  especially  deposited  for  that  pur- 
pose, and  the  cash  receipts  of  the  business  in 
purchasing  eoods,  is  a  eenenJ  agent  in  con- 
ducting the  Business  of  ute  store,  with  special 
][H>wer8  to  purchase,  and  cannot  bind  the  prin- 
cipal by  a  purchase  on  credit  Wheeler  y. 
McQuire  (Ala.)  808 

8.  In  order  to  bind  a  principal  by  ratifica- 
tion, assent,  or  acquiescence  in  prior  acts  of  his 
agent  in  excess  ox  authority  actually  fi^ven,  a 
knowledge  of  the  material  facts  must  be  Brou^  t 
home  to  mm.  id, 

4.  Where  an  i^ent  authorized  by  a  principal 
to  purchase  supplies  for  the  use  of  Uie  princi- 
pal, and  instructed  to  purchase  only  for  cash, 
purchases  in  his  own  name,, upon  credit,  of  a 
seller  who  supposes  the  a^cnt  to  be  buyiog  for 
himself  only,  and  the  principal  pays  or  settles 
with  the  agent  for  the  supphes  in  food  faith, 
supposing  that  the  agent  had  purchased  them 
for  cash  or  upon  his  personal  credit,  he  is  not 
liable  over  again  to  the  seller  for  the  price  of 
the  supplies.  FradUy  v.  Hyland  (0.  C.  S.  D. 
N.  Y.)  749 

5.  The  rule  that  a  seUer  who  deals  with  the 
agent  of  an  undisclosed  principal  can,  upon  dis- 
ooveriug  the  priucipal,  resort  to  the  latter  for 
pavment,  unless  by  his  conduct  he  has  led  the 
principal  in  the  meanwhile  to  pay  or  settle  with 
Uie  agent,  does  not  apply  to  a  case  in  which 
the  agent  bought  contrary  to  his  instructions, 
and  tne  seller  gave  credit  to  the  agent  suppos- 
ing him  to  be  tne  only  principal,  and  the  prin. 
dpal  has  in  the  mean  time  paid  the  agent.    Id, 

6.  If  an  9igea%  is  put  forward  to  conduct  a 
separate  business  in  his  own  name,  but  with 
the  property  and  for  the  benefit  of  his  principal, 
the  latter  cannot  escape  liability  for  the  pur- 
chase price  of  goods  by  a  secret  limitation  upon 
the  agent's  authority  to  purchase.  Hubbard  v. 
Tm^lfrook  (Fft.)  828 

Notes  aud  BBiEFa 

See  also  Banxb  and  Banking;  Pathbnt. 

Notice  to  agent.  785 

Liability  of  principal  when  credit  is  given  to 
agent  749 

General  and  special  agent;  authority;  estop- 
pel; ratification;  liability  for  agenfs  acts  and 
contracts.  808 

Private  restrictions  on  authority;  special  in- 
structions; estoppel;  liability  of  principal.  828 

PRINCIPAL  AND  SURETY.    Bee  also 

EXBCUTOBS  ANB  AdMINIBTIIATOBS,  5,   6; 
GUAKANTT,  2. 

Where  a  man  gives  his  note  jointly  with  his 
sons,  who  sign  ss  a  firm  and  as  individuals,  to 
raise  money  for  the  use  of  the  firm,  and  he  exe- 
2  L.  R.  A. 


cutes  a  mortgage  to  secure  a  compliance  with 
the  terms  of  the  note,  aU  the  parties  are  bound 
as  principals,  although,  as  between  the  borrow- 
ers, he  may  be  merely  a  sure^  for  his  sons. 
Hamwn  v.  Lehman  (Ala.)  689 

Notes  and  Bbiefb. 

Taking  securi^  from  principal;  agreement 
for  indemni^;  effect  of  decree  against  or  dis- 
charging principal;  vacating  or  setting  aside 
decree.  644 

PRIVATE  BUSINESS.    See  Constitu- 
tional Law,  Notes  and  Briefs. 

PROCEEDINGS  IN  REM. 


Notes  and  Briefs. 
To  enforce  penalty  against  vesseL 
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PROXIMATE     CAUSE.      See    Nbgli- 
GBNOB,  4,  Notes  and  Briefs. 

PROXY.    See  Benefit  Societies,  4. 

PUBLICATION.  See  Writ  and  Pro- 
cess. 

RAILROAD  COMMISSIONERS. 

See  also  Constitutional  Law,  2;  In- 
junction, 1,  2;  State,  2. 

A  power  conferred  by  the  Legislature  upon 
a  board  of  commissioners,  reqmred  to  be  ex- 
ercised with  reference  to  the  affairs  of  certain 
corporations,  wUl  not  be  extended  by  implica- 
tion; and  the  acts  which  the  board  attempts  to 
do  under  the  power  will  not  be  upheld,  unless 
the  authority  to  do  them  is  aflOrmatively  shown 
to  be  included  in  it.  Oregon  B,  C<nnra  v.  Ore- 
ffonR.  di  Na/o.  Co.  (Or.)  195 

Notes  and  Briefs. 
Authority  of.  195 

RAILROADS.  See  also  Carriers;  Cor- 
porations, 28,  29;  Covenant,  2;  Cus- 
tom AND  Usage,  2;  Dahaobs,  8;  Em- 
NBNT  Domain,  2-5;  Hiohwats^  18,  14; 
Master  and  Servant,  8,  4;  Mort- 
gage, 1,  2;  Sunday;  Taxes,  ;14,  16; 
Trial,  20. 

1.  Mont.  Comp.  Stat.  p.  826,  §  718,  making 
every  railroad  corporation  liable  to  the  owner 
for  damages  sustamed  by  injuring  or  killing 
an  animal  by  nmning  trains,  is  unconstitu- 
tional as  attempting  to  create  the  liability  with- 
out reference  to  any  violation  of  law  or  omis- 
sion of  duty.  BieteTiberg  v.  Montana  Union 
B,  Co.  (Mont)  818 

2.  A  statute  attempting  to  make  a  railroad 
liable  for  all  damages  to  animals  by  running 
trains  cannot,  in  oraer  to  prevent  its  condem- 
nation as  being  unconstitutional,  be  construed 
to  mean  that  the  killing  shall  \i%  prima  facie 
evidence  of  negligence.  Id. 

Notes  and  Bribf& 
See  also  Damages;  Highways;  Taxes. 

Grant  of  right  of  way.  281 

Liability  for  stock  killed;  constitutionality 


of  statute. 
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RAPID   TRANSIT   ACT.     See  Judo- 

KENT,  4. 

RATIFICATION.     See   PRmoiPAL   abd 
Agent. 

REAL  PROPERTY. 

1.  Where  the  continiiance  of  an  estate  de- 
pends upon  the  performance  of  a  specific  act 
which  is  to  be  done  at  a  fixed  time,  i)o  demand 
is  necesMary,  because  the  party  bound  has 
equal  knowledse  of  the  thing  to  be  done  and 
of  the  time  when  it  is  to  l)e  done.  Boyal  v. 
AvltmanrTaylor  Co.  (Jnd.)  526 

2.  A  condition  in  a  deed  made  upon  the  con- 
sideration of  yearly  payments  during  the  life 
of  the  grantor,  that,  in  default  of  payment  for 
three  consecutive  years,  the  conveyance  might 
be  revoked  by  repaying  the  amount  already 
paid  and  reooixiing  a  written  declaration  revok- 
ing the  deed. — is  not  opposed  to  public  policy 
or  repugnant  to  the  estate  grantecL  la. 

8.  A  demand  of  each  annual  payment  on  the 
day  it  becomes  due  la  not  necessary  in  order  to 
make  a  forfeiture  of  an  estate  in  accordance 
with  a  CTindition  in  the  deed  creating  it,  which 
provides  that  it  may  be  forfeited  by  recording 
a  written  revocation  and  repaying  the  amounts 
received,  in  default  of  three  consecutive  annual 
payments.  Id. 

4.  A  devise  of  "all  the  tracts  or  parcels  of 
land  belonging  to"  the  testator,  to  his  son,  is 
sufSdent,  without  any  words  of  inheritance,  to 
pass  a  fee,  where  preceding  clauses  of  the  will 
have  expressly  stHted  that  each  of  testator's 
other  children  and  his  wife  should  receive  a 
certain  specific  portion  of  property,  "and  no 
more,"  thus  expressly  disinhenting  the  other 
heirs,  and  where  the  introductory  clause  of  the 
will  indicates  a  purpose  to  dlBpoee  of  testator's 
entire  estate.    Boe^  Eiteh,  v.  FaUen  (Del.)  724 

5.  In  construing  a  devise  which  assumes  to 
give  a  life  estate  to  the  ancestor  and  the  re- 
mainder in  fee  to  "heirs,"— the  word  "heirs" 
being  used  in  its  technical  sense  as  meaning  all 
who  are  to  take  generally,  and  not  as  ihe 
equivalent  of  "children"  or  some  other  partial 
or  res  ricted  class  of  heira,— the  intention  to 
give  only  a  life  estate  will  not  control,  but 
under  the  rule  in  S/ieUey't  (Jam,  which  is  in 
force  in  Illinois,  the  ancestor  takes  the  fee. 
VanoHnder  v.  Carpenter  (111.)  455 

Notes  joxd  BaiJEFa 

See  also  Life  Estatk. 

Forfeiture  by  breach  of  condition.  626 

Use  of  word  "heirs"  in  will;  rule  in  8heUei/'e 
Case.  467 

Devise  of  fee;  words  of  inheritance.         724 

RECEIVERS.    See  also  Ck>N8TiTUTi0KAL 
Law,  9,  10. 

1.  The  fact  that  the  local  statute  provides 
that  a  creditor  of  an  insolvent  trader,  or  firm  of 
traders,  whose  debt  is  mature,  unpaid,  de- 
manded, and  payment  refused,  may  ask  for  a 
receiver,  creates  an  exception  to  the  rule  mak- 
ing the  existence  of  a  lieu  a  prerequisite  to  such 
an  application  in  a  court  of  the  United  Slates. 
FeefXeimer  v.  Baum  (0.  C.  S.  D.  Ga.)         153 

2L.RA. 


2.  A  receiver  of  the  corpomtion  bein^  the 
representative  of  the  debtor,  a  law  which 
makes  him  tf  referee  to  take  proof  of  claims 
against  the  corporation,  and  a  Judge  to  detei^ 
mine  the  materiality  of  evidence  ofrered  fai 
their  support,  violates  a  fundamental  rale  in 
the  administration  of  justice.  People  t. 
(TBHen  (N.  Y.) 


REFORWATION  OF  INBTRU- 
HENT8.    See  Iksubance,  1,  8. 

RELEASE.    See  Inbubancb,  0. 

REUEF  ASSOCIATION.  See  Dam- 
ages; Evidence,  4d,  58;  Insukahcr,  13- 
14,  NoTBS  AND  Brtefs;  Tbial,  11. 

RELIGIOUS  SOCIETIEa  See  Chari- 
TABLB  Uses,  2.  4.  S. 

Where  a  church  organization  not  incorpo- 
rated purchases  real  estate  for  the  benefit  of 
such  congregation,  and  the  purchase  price  is 
paid,  the  property  improved,  and  poeaeaBion 
retained  by  such  congregation,  and  the  prop- 
erty is  conveyed  to  some  person  in  trust  for 
such  church  and  congregation,  a  trnf>t  is  there- 
by created  that  may  be  enforced,  although  not 
in  writing;  and  it  can  make  no  difference  that 
the  person  to  whom  the  land  is  conveved  is  the 
bishop  of  the  denomination  of  which  said 
church  is  part    Fink  v.  Umeeheid  (Kan.)     146 

Notes  and  Briefs. 

Police  power  over.  110 

REMOVAL  OF  CAUSES. 

1.  A 'cause  between  citizens  of  dilTerent 
States,  neither  of  whom  is  a  resident  or  dtiron 
of  the  State  where  the  action  is  brought,  may 
be  removed  into  the  Circuit  Cfourtof  the  Unit^ 
ed  States  for  that  districL  although  such  court 
would  not  have  lurisdiction  of  an  original  suit 
between  the  parties.  ShefflM  Firti  Sat.  Bank 
V.  MerchanU  Bank  (C.  C.  N.  D.  Ga.)  46i» 

2.  Irregularity  in  filing  theaflSdavitand  bond 
for  removal  the  day  before  taking  the  formal 
order  making  the  movant  a  party  and  remov- 
ing the  cause  was  cur^  by  such  order.       Id, 


RESUME  OF  DECISIONS. 

Subjects  discussed  and  points  decided 

RES  OESTJE.    See  Eyidbncb,  44. 
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SALE. 

1.  Where,  upon  a  bona  fide  sale  of  seed  wheat 
to  be  sown  on  the  land  of  the  purchaser,  the 
amount  of  wheat  specified  in  the  seed-grain 
note  or  contract  given  therefor  was  contained 
in  a  particular  bin  containing  a  larger  quantity, 
all  of  the  same  quality  and  value,  out  of  wl.ich 
it  was  agreed  the  purchaser  wa^  then  and  there 
entitled  to  take  away  the  number  of  btisliels 
purchased,  the  sale  and  delivery  of  ihe  wheat 
at  the  date  of  the  note  was  suti^cieut  as  between 
the  maker  and  payee.  Weighing  or  mea>*ur 
ing  is  not  absolutely  essential  to  a  completed 
sale,  except  when  necc&«ary  to  define  ilie  suth 
ject  matter.    Nash  v.  Brewefer  (Minn.)       409 

2.  Tlie  words,  in  a  contract  for  the  sale  of 
sugar  to  be  shipped  from  a  foreign  port,  "the 
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soan  to  ba  thoroughlv  sampled  and  tested  on 
STnTaK"  will  not  imply  a  stipulation  on  the 
part  of  the  sellen  to  assume  any  risk  as  to  its 
condition  or  quality  npon  arrival  at  the  port 
of  destination.    Lord  ▼•  EdwardM  (Mass.)    610 

8.  A  contract  for  the  sale  of  sugar  of  a  cer- 
tain standard  of  test  and  color,  to  be  shipped 
from  a  foreign  port,  is  performed  by  delivenng 
angar  of  Uie  requirecl  standaid  on  board  the 
vessel  at  the  port  of  shipment,  if  the  title  then 
passes  to  the  purchaser  and  the  seller  does  not 
expressly  assume  any  risk  of  damage  by  the 
perils  of  the  sea.  Id, 

4.  A  person  not  intending  to  pay,  by  indu- 
cing one  to  sell  him  goods  on  credit  through  the 
fraudulent  concealment  of  his  insolvency,  is 
guilty  of  a  fraud  which  entitles  the  vendor  to 
disafiSrm  the  contract,  if  no  innocent  third 
party  has  acquired  an  interest  in  the  property. 
KtehheifMT  t.  Baum{Q.  C.  6.  D.  Oa.)         16d 

5.  Where  a  firm  of  traders  in  May  make  a 
statement  to  a  commercial  news  agency  (Brad- 
street's),  showing  entire  solvency,  which  state- 
ment is  iniended  ti>  be  circulated  among  mer- 
chants selling  goods  upon  credit,  and  which 
states  that  there  are  no  liens  or  mortgages  upon 
their  assets,  and  that  they  gave  no  security  for 
borrowed  money  except  farmers'  notes  as  col- 
lateral; and  in  December  it  appears  that  they  are 
in  debt  more  than  $150,000  and  utterly  msol- 
Tent,  and  that,  at  the  time  of  their  statement, 
they  had  made  a  written  promise  to  execute 
mortgages  to  «  favored  creaitor  upon  their  en- 
tire assets,  which  promise  was  withheld  from 
the  news  agencv,  and  that  their  entire  stock 
waa  subsequently  conveyed  by  mdrt^ges  to 
such  favored  creidiior, — the  entire  transaction 
Is  fraudulent  as  to  creditors  who  gave  them 
eredit  on  the  faith  of  said  statement  Id. 

KOTBS  AKD  BbIJCFS. 

Rescission  for  fraud;  representations  of  sol 
venc^;  concealment  of  insolvency;  remedies; 
demand  not  necessary.  153 

Limitation  of  actions;  application  of  statute 
In  equity.  150 

Completion  of  contract  by  delivery;  duty  of 
purchaser.  *    610 

Of  property  to  be  taken  out  of  mass.       400 

SALVATION  ARMY.    See  also  Munici- 
pal COBPORAnOHB,  1-8. 

A  member  of  the  Salvation  Army,  playing 
on  a  musical  instrument  in  a  parade  of  that  or- 
ganization in  the  street,  comes  within  the  gen- 
eral phrase  "itinerant  musician/'  Com,  v. 
Plauted  (Mass.)  142 

SAVINGS    BANKS.    See    Babxb   and 
Banking,  8l 


Notes  and  Bbibfb. 


Liability  of  directors. 
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SCHOOI«S      AND      SCHOOL      DIS- 
TRICTS.    See  Evid£ng£,  1. 

SEED  GRAIN.    See  Liens,  2,  8;  Sale,  1. 

SETOFF  AND  COUNTERCLAIM. 

A  bank  holding  a  o!icck  for  collection  agalubt  | 
SL.R.A. 


an  insolvent  bank,  when  sued  by  the  assijs^ee 
of  the  latter,  may  use  such  check  as  a  set-ofT 
where  no  defense  is  shown  against  the  checic 
Farmen  Depoiit  N<U.  BankY.  I^enn  Bank  (Pa.) 

273 

KOTBB  AND  BRIBFa. 

*£quity  rule  as  to  cross  demands;  by  debtor 
of  insiolvent  bank;  against  aMignee.  278 

Of  bank  against  depositor;  paper  held  for 
collection.  275 

SH£LLEY*S  CASE. 

Noteb  and  Briefs 
Rule  in.  455 

SHIPPING.    Bee  also  Coiimbrcb. 

1.  A  ship  owner  who,  to  exonerate  himself, 
has,  as  bailee  of  the  carso,  recovered  and  re* 
ceived  from  the  owner  of  another  vessel,  in  a 
suit  in  admiralty  for  damages  for  a  coliisioo, 
the  value  of  the  cargo,  as  well  as  damages  for 
injury  to  his  ship,  is  answerable  to  the  owner 
of  the  cargo,  or  to  the  insurer  subrogated  to 
such  owners  right,  for  the  whole  value  thereof 
so  received,  without  deduction  for  the  expenses 
of  the  litigation  in  which  it  was  obtained. 
nardman  v.  Brett  (0.  C.  8.  D.  N.  T.)         178 

2.  The  regulation  contained  in  U.  8.  Kev. 
Stat,  g  4466,  forbidding  a  steamboat  to  carry 
more  passengers  than  allowed  in  her  certiflCHte 
of  inspection,  applies  to  such  boats  engaged  in 
carrying  paasen^rs  on  a  navigable  water  of 
the  United  btates  between  ports  of  the  same 
Bute  only.    The  Oity  of  Batem  (D.  C.  D.  Or.) 

KOTBS  ANDBrIBF8. 

See  also  Ayeragb;  Carrthr^ 

Regulation  of  steam  vessels;  inspection;  1i* 
cense;  penalties;  xemedies;  injury  to  employes. 

880 

SNOW.    See  Hiohwats,  15;  Nboliosngi^ 

SOCIAL  CLUB& 

Notes  and  Bbiefb. 
Excise  tax.  404 

SOCIAL        CORFORATIONS.       See 

BeMBFTT  SOCIETIBS,  NOTSB  AND  BRIEVa; 

Insuranob,  IL 

SPECIFIC     PEBFOBKANCE.       See 

Plbadino,  16. 

Kotbs  and  Bbiefb. 
Of  parol  trust  662 

SPENDTHRIFT  TRUST.    See  Trusts, 
Notes  and  Bribfb. 

STATE.    See  also  Costs  and  Fees,  2. 

1.  The  rule  which  forbids  suit  against  offi- 
cers of  a  State,  because,  in  effect,  a  suit  against 
thetitate,  seems  to  apply  only  where  the  Inter- 
est of  the  State  is'  through  some  contract  or 
some  property  riuht  of  hers,  or  where  her  in- 
terest is  in  a  suit  in  her  own  name,  brought  or 
threaieued  by  her  oflicersy  to  enforce  some  al- 
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leged  claim  of  beis.    MeWharter  y.  Pensaeola 
d  A.  B.  Co.  (Fla.)  504 

2.  Railroad  commissioners  bdng  authorized 
by  statute  to  make  reasonable  rules  and  regula- 
tions for  all  railroads  in  the  State  as  to  charges 
for  transportation  of  passengers  and  freights, 
and  to  furnish  each  company  with  a  schedule 
of  charges  made  for  its  observance,  and  having 
fixed  certain  rates  for  one  of  the  companies 
-which  it  deems  not  reasonable  and  Just,  said 
company  filed  a  bill  against  the  commissioners 
to  enjoin  them  from  promulgating  said  rates, 
or  any  other  rates  substantially  the  same. 
Held,  that  this  is  not,  in  effect,  a  suit  against 
the  State;  but  the  statute  having  prescribed  a 
penalty  for  violation  of  the  rates  fixed,  and  au- 
thorized the  commissioners  to  institute  action 
in  the  name  of  the  State  to  recover  the  penalty, 
in  so  far  as  the  bill  seeks  to  enjoin  them  from 
doing  this,  it  is  in  ^ect  a  suit  against  the 
State.  Id. 


NoTBS  ABD  Briefs. 


As  a  party  to  a  suit. 
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STATUTE    OF    FRAUDS.     See    Con- 
tracts, 2-4. 

STATUTE    OF  ^  LIMITATIONS.    See 

Limitation  of  Actions;  Pleading,  17. 

STATUTES.     See    also    Railroads,    2; 
Statutes,  12;  Wills.  3. 

1.  The  constitutional  provision  as  to  the  title 
of  a  statute  does  not  require  that  provisions  of 
the  Act  which  are  all  germane  to  the  subject 
expressed  in  the  title  should  be  specified  or  de- 
tailed in  the  title.  Minnesota  Loan  ilk  lYuil 
Co.  V.  Bedfe  (Minn.)  418 

2.  The  titles  of  statutes,  —as  "An  Act  to 
Charter"  a  railroad  company,  and  "An  Act  to 
Amend  an  Ai:2t  Entitled  'An  Act  to  Charter* " 
such  company, — ^are  suflllcient,  under  a  consti- 
tutional provision  that  statutes  shall  relate  to 
but  one  subject,  which  must  be  expressed  in 
the  title,  to  sustain  a  provision  in  the  body  of 
the  Act  giving  authority  to  counties, townships, 
etc. ,  to  subecnbe  to  the  stock  of  such  company , 
and  declaring  that  such  townships,  etc.,  shall 
be  bodies  politic  and  corporate,  invested  with 
the  necessary  powers  to  carry  out  the  statutory 
provisions.    Fhydv.  Perrin  (S.  C.)  242 

8.  A  statute  whose  object  as  expressed  in  the 
title  is  to  incorporate  a  city,  which  is  substi- 
tuted for  a  statute  whose  object  as  expressed 
in  tiie  title  is  to  organize  a  new  township,  can- 
not be  considered  a  new  bill,  so  as  to  be  in- 
valid, under  Mich.  Const  art.  4,  §  28,  because 
not  introduced  within  the  first  fifty  days  of  the 
session,  when  the  lands  to  be  affected  in  both 
the  bill  and  the  substitute  are  shown  to  belong 
in  the  same  county,  and  the  body  of  the  origi- 
nal biU  does  not  appear  in  the  legislative  jour- 
inals.    PeopU,  Hart,  v.  McEHray  (Mich.)     609 

4.  Although  the  courts  of  Michigan  may 
take  cognizauce  of  legislative  Journals,  for  the 
purpose  of  determining  whether  constitutional 
methods  have  been  fouowed  in  the  passage  of 
a  law,  they  cannot  act  upon  anything  not  found 
in  the  journal,  or  presume  that  any  reouire- 
ment  of  the  Constitution  has  not  been  fulnlled, 
in  determining  the  validity  of  a  statute.       Id, 
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6.  The  legislative  practice  of  reading  a  bill 
twice  by  title  and  only  once  at  length,  haTlng 
long  been  maintained  in  Michimn,  most  be  re- 
garaed  by  the  courts  as  a  substantial  compli- 
ance with  Mich.  Const,  art.  4,  g  19,  which  pro 
vides  that  "every  bill  and  loint  resolution  uiali 
be  read  three  times  in  each  House  before  final 
passage  thereof."  Id. 

6.  The  Illinois  Warehouse  Act  of  1871.  §  25, 
imposing  a  penalty  for  issuing  receipts  for 
property  not  actually  in  store,  is  eermane  to 
and  embraced  within  the  title,  "An  Act  to 
Regulate  Public  Warehouses  and  the  Ware- 
housing and  Inspection  of  Grain,  and  to  Oive 
Effect  to  Article  18  of  the  Constitution  of  thi« 
State."    SykesY.PWf^ {IW.)  46l 

7.  Under  N.  T.  Const,  art.  3,  §  16,  provid 
ing  that  no  private  or  local  bill  shall  embrace 
more  than  one  subject,  which  shall  be  expressed 
in  the  title,  N.  Y.  Act  1873,  chap.  105,  the  titie 
to  which  indicates  but  one  subject,  and  that  the 
amendment  of  prior  statutes  relating  to  the 
transportation  of  passengers  and  property 
through  pneumatic  tubes  by  atmospheric  pres- 
sure, but  the  provisions  of  which  enlarge  the 
powers  of  a  corporation  formed  for  such  pur 
poses  by  giving  authority  to  operate  a  grand 
underground  railway  not  less  than  15  miles 
long,  with  two  or  more  tracks  through  passage 
ways  18  feet  in  height  and  31  feet  in  width, 
which  could  not  be  operated  by  atmospheric 
pressure,  and  with  authority,  by^  the  consent  of 
a  board  of  engineer  commissioners,  to  a^ae 
horses,  steam,  or  any  other  motive  power, — ^b 
unconstitutional  and  void.  AstorY.Nmo  York 
Arcade  R.  Co.  (N.  Y.)  789 

8.  The  title  to  a  statute  must  be  such  at 
least  as  fairly  to  suggest  or  give  a  clue  to  the 
subject  dealt  with  in  the  Act,  in  order  to  com- 
ply with  the  constitutional  provision  that  it 
shall  embrace  no  more  than  one  subject,  which 
shall  be  expressed  in  the  title.  Id. 

9.  Under  the  New  York  Coostitiitiona] 
Amendment  which  went  into  effect  January  1, 
1875,  prohibiting  the  passage  of  a  private  or 
local  bill  giving  to  any  corporation  any  exdn 
give  privile^  or  franchise,  the  New  Yori^  Act 
of  1886  which  gives  to  a  corporation  the  right 
to  a  complete  oocapation  of  a  street  for  railway 

Eurpoees,  providing  a  roof  over  the  excavation 
I  idt  to  take  the  place  of  the  street  surface, 
and  to  use  any  motive  power  which  would  not 

Sennit  of  the  emission  of  smoke,  gas,  or  dn 
ere,  is  unconstitutional  and  cannot  he  support- 
ed as  an  amendment  of  the  Act  of  1878  giving 
the  corporation  the  right  to  construct  a  rulway 
in  tubes  not  more  than  81  feet  in  width  by  lb 
feet  in  height,  exterior  measurement,  and  which 
should  not  approach  within  2  feet  of  the  curb 
line  or  18  feet  of  the  building  line  of  the  street. 

Id 

10.  When  the  enlargement  of  corporate 
powere  becomes  indistinguishable  from  a  grant- 
ing of  new,  substantive  rights,  a  statute  attempt- 
inir  to  give  such  powers  is  within  the  purview 
of^the  New  York  Constitutional  Amendment 
taking  effect  January  1, 1876,  prohibiting  any 
private  or  local  statute  granting  any  exdusive 
privileges  or  franchises  to  a  corporation.      Id. 

11.  The  New  York  of  Act  of  June  10, 1885, 
taxing  certain  property  given  by  will  "after  the 
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passage  of  this  Act/'  is  not  an  exception  to  the 
general  provision  of  the  New  York  Revised 
Statutes  declariDff  that  "every  law,  unless  a 
different  time  shiOl  be  prescrilied  therein,  shall 
begin  to  take  effect  only  on  the  tweoiieui  day 
after  its  final  passage  as  certified  by  the  Secre- 
tary of  State. ''^   BeMmo^s  Estate  (N.Y,)     825 

12.  The  fact  that  local  and  special  laws  are 
In  force  in  some  cities  at  the  time  of  the  adop- 
tion of  a  Constitution  prohibiting  such  laws, 
and  are  not  affected  thereby,  will  not  Justify 
the  substitution  of  other  load  or  special  laws 
in  tbeir  stead.    Ayarffs  Appeal  (P&.)  577 

18.  Under  a  constitutional  provision  against 
local  and  special  legislation,  the  classification 
of  cities  with  the  view  of  legislating  for  either 
class  separateljT  is  essentially  unconstitutiontd, 
unless  a  necessity  therefor  exists, — a  necessity 
springing  from  manifest  peculiarities  clearly 
distin^shing  those  of  one  class  from  each  of 
the  other  classes,  and  imperativelv  demanding 
legislation  for  eadi  class  separately  that  would 
be  useless  and  detrimental  to  the  others.      Id, 

14.  The  Pennsylvania  Act  of  May  24. 1887,  di- 
▼iding  the  cities  of  the  State  into  seven  classes, 
the  charter  powers  of  those  between  the  fourth 
and  seventh  classes  being  precisely  similar, 
with  very  few  and  (^uite  unimportant  excep- 
tions,— is  unconstitutional,  as  the  only  possible 
purpose  of  the  classification  is  to  evade  the 
constitutional  limitation  in  respect  to  local  and 
special  laws.  Id, 

15.  The  Pennsylvania  Act  of  May  24,  1887, 
dividing  cities  into  classes,  cannot  go  into  ef- 
fect (even  if  valid)  and  become  operative  till 
the  terms  of  all  the  members  of  a  council  in 
office  at  the  time  of  the  approval  of  the  Act 
have  fully  expired.  Id, 

16.  The  Act  of  Congress  to  regulate  com- 
merce should  be  liberally  construedin  favor  of 
ommeroe  among  the  States;  but  when  com- 
plaint is  made  or  relief  sought  solely  or  mainly 
in  the  interest  of  common  carriers,  the  act  com- 
plained of  or  the  rieht  asserted  must  clearly  ap- 
pear to  have  been  rorbidden  or  conferred;  and 
where  the  complaining  carrier  is  not  in  a  posi- 
tion to  commend  itself  to  the  favorable  consid- 
eration of  a  court  of  equity,  no  strained  con- 
struction of  the  law  will  be  made  in  its  favor. 
Emtucky  dk  L  Bridge  Oo,  v.  L/miwiUe  d  N.  R. 
Co.  (C.  C.  D.  Ky.)  280 

17.  The  use  of  the  word  "of,"  in  a  statute, 
which  is  a  manifest  blunder,  beine  intended  for 
"off,"  will  not  be  permitted  to  affect  the  plain 
meaning  of  the  Legislature.  Oom.  v.  Delaware 
Div.  Canal  Co.  (Pa.)  708 

18.  A  long  and  inveterate  usage  for  half  a 
century,  imoer  express  sanction  of  law,  should 
be  able  to  continue  without  further  te-enact- 
ment,  unless  the  legislative  will  is  expressed  to 
the  contrary.  There  can  be  no  presumption 
against  it  from  mere  silence,  with  no  substitut- 
ed rule  on  the  subject  Wa/rren  v.  Board  of 
Beguftration  (Mich.)  208 

10.  N.  Y.  Laws  1886,  chap.  310,  making  it 
the  duty  of  the  attorney-general  to  bring  a  suit 
to  wind  up  the  affairs  of  any  corporation  dis- 
solved bv  Act  of  Legislature,  which  does  not 
purport  m  terms  to  nave  a  retroactive  opera- 
tion, and  in  which  there  is  nothing  to  show 
that  the  Legislature  intended  it  to  apply  to  a 
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dissolution  already  accomplished,— does  not 
apply  to  a  corporation  dissolved  by  legislative 
Act  one  week  prior  thereto.  reopU  v.  O'Brien 
(N.  Y.)  255 

Notes  Ain>  Briefs. 

Interpretation  of  common  law.  100 

Title,  sufilciency  of;  aid  to  construction;  pas- 
sage; readings;  when  becomes  a  law;  presump- 
tion as  to  validity;  joint  resolutions;  legislative 
Journals;  change  in  object.  600 

Local  and  special  legislation.  577 

Suggestion  of  subject  in  title;  constitutional 

provisions.  780 

STEAMBOATS.    See  SniPFiKa. 

STOCK  EXCHANGE.  See  Boabd  of 
Trade,  1-8. 

STOCKHOLDERS.    See  Corporations. 

nL 

STREET  RAILWAYS.  See  also  Con- 
stitutional Law,  8-10;  Contracts,  23, 
24;  Corporations,  25-27;  Highways,  8, 0; 
Statutes,  7,  0. 

1.  The  resolution  of  the  Common  Council  of 
the  City  of  New  York  granting  a  street  rail- 
road franchise  to  the  Broadway  Surface  Rail- 
road, which  expressly  provided  for  traffic  con- 
tracts b^  which  another  company  should  ob- 
tain a  right  to  run  cars  over  its  tracks,  with  no 
coniiition  wiUi  respect  to  the  duration  of  such 
contract  rights  or  otherwise,  gave  an  estate  in 
perpetuity  m  Broadway  to  the  Broadway  Sur- 
face Railroad  Companv»  under  the  authority 
of  the  Constitntion  and  laws  of  the  State  of 
New  York.    PeapU  v.  (fBrien  (N.  Y.)       255 

2.  The  provision  of  N.  Y.  Laws  1884,  chap. 
252,  §  15,  prohibiting  leases  by  street  railroad 
companies  of  parallel  roads,  does  not  prohibit 
traffic  contracts  between  roads  which  are  par- 
allel for  a  certain  portion  of  their  length,  for 
the  TMuHal  use  of  their  respective  roads  beyond 
the  line  of  parallelism,  where  such  contracts 
are  not  in  terms  or  in  effect  leases,  and  do  not 
surrender  possession  or  control  of  the  road  b 
its  original  owner. 

Notes  and  Briefsi 

Right  to  construct,  a  franchise. 
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STREETS.    See  Conbtitutional  Law,  8- 
6;  Highways;  Municipal  Corforationb. 

SUBROGATION.    See  Insurangb,  5. 

SUGAR  TRUST.    See  Corforationb,  S- 
6. 

SUMMARY  PROCEEDINGa 

Parties  cannot,  by  contract,  ingraft  upon  the 
procednre  prescribed  for  a  summary  proceed- 
ing a  remedy  or  practice  not  warranted  by 
statute.    Freruih  y.WiUer  (DL)  717 

SUNDAY. 

A  railroad  comuany  cannot  defend  against 
an  action  for  negligently  causing  the  death  of 
a  brakeman  by  failure  to  fumisn  safe  appli- 
ances, on  the. ground  that  he  was  killed  on 


lAJwKA. 


Siioday  while  workine  in  violation  of  tbe  Sun- 
day law.  LauutiUe  Jf.  A,  d  C.  R,Co.  ▼.  Buck 
(InO.)  520 

■ 

Notes  ahd  Bribfb. 

Violation  of  Sunday  Law  as  defense  to  ao- 
tioD.  520 


See  also  Conbttt-dtional  Law, 

12;  CoNTBAOTS.  22;  Evidence,  tt4;  Joint 
Tenants  and  Tenants  in  Common. 

L  Tbe  Bfinneaota  Statute  requiring,  as  a  con- 
dition precedent  to  probate  proceedings  for  tbe 
settlement  of  estates,  tbe  payment  to  tbe  county 
treasurer  of  specified  sums  arbitrarily  pre- 
scrilied  witb  reference  to  tbe  value  of  tbe  estate 
in  question,  is  uuoonstiiutional,  lieing  contrary 
to  Uiose  claufies  requiring  equality  of  taxation 
and  tbe  dispensation  of  Justice  freely  and  witb- 
out  purcbase.  titate,  DaviUdon,  v.  Qorman 
(Minn.)  701 

2.  Tbe  landing  place  of  Fulton  Ferry,  in 
the  city  of  Brooklyn,  wbicb  bas  been  occupied 
and  uf«d  as  an  inddent  to  tbe  ferry  f rancbise 
for  250  years  by  tbe  city  of  New  York  and  its 
agents  or  lessees,  being  beld  and  used  for  pub- 
lite  purposes,  is  not  taxable  in  Brooklyn,  unless 
special  authority  to  tax  it  is  ftiven  by  the  Le- 
gislature. F^opU^  New  Tori,  v.  Amkmot^  of 
Brooklyn  (N.  Y.)  148 

8.  Property  of  a  municipality  lusquired  and 
beld  for  governmental  and  public  uses,  and 
used  for  public  purposes,  is  not  a  taxable  sub- 
ject, witbln  tbe  purview  of  tbe  tax  laws,  unless 
specially  Included.  Id, 

4.  A  railroad  bridge  over  tbe  Missouri  River, 
wbicb  river,  being  navigable,  can  be  bridged 
only  by  authority  of  Congress,  and  not  of  tbe 
State,  is  not  a  part  of  tbe  roadbed  or  superstruct- 
ure of  tbe  railroad,  within  the  meaning  of  Neb. 
Comp.  8tat.  cbap.  T7,  ^  89,  requiring  tbe  olll- 
oers  of  tbe  railroad  corporation  to  return  to  tbe 
auditor  of  public  accounts  for  assessment  tbe 
roadbed  and  superstructure,  depot  buildings, 
and  section  and  tool  bouses;  ana  therefore  tbe 
state  tKwrd  of  equalization  has  no  authority  to 
levy  a  tax  thereon,  but  such  bridge  is  within 
tbe  residue  of  tbe  railroad  propertv  mentioned 
in  tbe  proviso  to  that  section,  which  is  Ibible  to 
assessment  and  tax  by  tbe  local  officers  of  the 
county  in  wbicb  it  is  situated.  Can  County  v. 
Chicago,  B.  d  Q.  R.  Co.  (Neb.)  188 

6.  A  Stat  ute  authorizing  assessments  of  prop- 
erty omitted  from  tbe  assessment  made  by  the 
regular  assessor,  or  an  additional  assessment, 
wbere  tbe  tirst  one  has  been  made  ufxin  an  in- 
adequate valuation,  is  not  unconstitutional. 
South  A(u/4ViUe  Street  B,  Co.  v.  Morrow  {Teuu.) 

858 

6.  Taxation  of  shares  of  corporate  stock  in 
the  handfl^of  stockholders,  as  tbeir  individual 

Sroperty,  is  not  unconstitutional  as  constituting 
oubie  taxation  because  a  tax  bas  already  been 
laid  upon  tbe  property  of  the  corporation,  but 
from  wbicb  tbe  capital  stock  in  the  hands  of 
the  oor|)oration  is  omitted.  iu« 

7.  Shares  of  stock  in  a  corporation  have  no 
actual  sitng,  and  may  properly  ite  made  taxable 
at  tbe  place  wher^  the  corpoiutiou  bas  its  tfitu^. 
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8.  Bonds  of  a  corporation  can  only  be  taxed 
by  tbe  government  having  JurisilictloD  of  tbe 
owner,  and  are  not  taxable  in  a  State  wliere  tbe 
owner  does  not  n»ide.  Id. 

0.  A  citizen  cannot  be  taxed  on  corporate 
bonds  in  a  county  wbere  he  does  not  reside,  al- 
though that  is  tbe  location  of  the  corporation. 

10.  An  Act  requiring  a  corporation  to  retain^ 
from  the  interest  due  on  its  bonds  baving^  nego- 
tiable coupons  the  amount  of  state,  county*  and 
city  taxes  assessed  against  the  owners  of  liie 
bonds,  is  invalid,  inasmuch  as  tbe  tax  is  void 
as  to  nonresidents,  and  the  corporation  can  doc 
be  required  to  determine  as  to  each  coupon, 
whetber  it  may  lawfully  reserve  the  tax  from 
tbe  interest,  or  not.  Id, 

11.  A  corporation  may  be  compelled  bv 
statute  to  act  as  collector  of  a  tax  on  its  secu- 
rities, by  deducting  ii  from  tbe  inteiest  wbirh 
bas  become  due  thereon  and  returning  it  into 
tbe  state  treasury,  instead  of  paying  it  to  tbe 
holders  of  tbe  securities.  Cota.  v.  Ddawnre 
JJid.  Canat  Co.  (Pa.)  706 

12.  Tbe  constitutional  provision  requiriiic[ 
taxation  to  be  uniform  upon  the  same  claas  of 
subjects  is  not  violated  by  a  statute,  one  section 
of  which  makes  any  scrip,  bond,  or  certificate 
of  indebtedness  issued  bv  a  private  corporation 
to  tbe  residents  of  the  State  on  wbicb  interi'St 
is  paid,  taxable  upon  its  nominal  value;  while 
a  prior  section  provides  that  "all  mortgaces. 
monev  paid  by  solvent  debtors,  etc.,"  sUill  be 
taxable  at  a  certain  rate  on  their  value.  All  in« 
terest-bearing  indebtedness  of  private  corpo- 
rations is  thus  made  a  separate  class  for  ibe 
purpose  of  taxation:  and  such  classification  is 
Justified  by  tbe  peculbir  nature  of  corporate 
securities,  the  great  fluctuations  in  their  value, 
and  the  difficulty  of  reaching  them  by  the  gen* 
era!  system  of  taxation.  leL 

18.  A  corporation  has  a  ^egt^  standing  in 
court  to  contest  tbe  consiitutionahty  of  a  law 
requiring  it  to  deduct  from  tbe  interest  due  oa 
its  obligations  the  amount  of  the  tax  on  tbem, 
and  pay  it  into  tbe  state  treasury,  instead  of  to 
tbe  holders  of  tbe  securities.  Id. 

14.  An  ordinance  levying  a  tax  of  $50  on 
every  railroad  running  tnrough  tbe  corporate 
limits  does  not  violate  tbe  principle  of  unifurm* 
iiv  of  taxation.  Richmond  d  D.B.O0Y,  Beid»- 
fdUs  (N.  C.)  884 

15.  A  municipal  ordinance  levying  a  tax  of 
(.50  upon  every  railroad  running  through  tbe 
corporate  limits,  whether  it  be  called  a  privi- 
lege tax  or  by  some  other  name,  being  a  tax 
imposed  upon  business  in  the  town,  if  author- 
ized by  tbe  state  law,  is  not  void  as  a  tax  on 
interstate  commerce.  /dL 

16.  By  tbe  Oregon  Act  of  1882  (Comp.  1887. 
g  2785),  real  property  must  be  assessi.'d  to  the 
owner  thereof,  unless  it  is  unoccupied  and  tbe 
owner  unknown;  and  an  assessment  nuide  to  a 
pel  son  not  tbe  owner  of  Uie  property  is  invalid. 
IVacy  V.  Reed  (C.  C.  D.  Or.)  773 

17.  The  owner  of  profjerty  for  purioseof 
taxation  is  the  permn  bavinsr  the  l^gal  title  or 
estate  thereto  or  therein,  and  not  one  wbo,  by 
contract  or  otherwise, has  a  mere  equity  therein, 
or  a  rigbt  to  compel  a  conveyance  of  such 
legal  title  or  estate  to  bimselL  Id. 
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18.  The  moTidon  of  Obio  Act  April  5, 1869, 
f  8  (8.  &  C.  1488)»  that  "no  person  sbaU  be 
required  to  include  in  his  statement  as  a  part 
of  the  personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks.  Joint  stock  compa- 
nies or  otherwise,  which  he  Is  required  to  list, 
any  share  or  portion  of  the  capital  or  property 
of  anv  company  or  corporation  which  Is  re- 
quirea  to  list  or  return  its  capital  and  property 
for  taxation  in  this  State,"  does  not  apply  to 
shares  of  a  foreign  corporation,  although  the 
capital  of  the  corporation  is  taxed  in  the  State 
where  located,  and  although  the  corporation 
has  substantial  property  in  Ohio  on  which  it 
pays  taxes  here;  nor  does  it  apply  to  shares  of 
a  railroad  company  which  is  formed  by  the 
consolidation  or  an  Ohio  company  with  com- 
panies of  other  States,  notwithstanding  such 
company  pays  taxes  in  Ohio  on  the  portion  of 
its  property  which  is  situated  here.  Wettem 
Ins,  Co.  T.  Batterman  (Ohio)  656 

19.  An  assessment  on  the  property  of  an  in- 
surance company,  which  is  attacked  by  certio- 
rari on  the  ground  that  the  net  surplus  of  the 
company  is  assessed  unlawfully  because  it  is 
less  than  10  per  cent  of  the  capital,  cannot  be 
sustained  by  the  commissioners  of  taxes  by 
showing  that  the  net  surplus  as  flxod  by  them 
is  too  small,  and  that  unearned  premiums  de- 
ducted therefrom  by  them  should  not  have 
been  deducted.  Having  made  tl}e  deduction 
they  are  bound  bj  it,  and  the  regularity  of  the 
assessment  must  be  determined  on  the  basis  of 
the  valuation  which  they  fixed,  and  which  they 
cannot,  at  that  stage,  either  increase  or  dimin- 
ish.   FisopU,  Com.  Ins.  Co.  t.  Coleman  (N.  Y.) 

772 

90.  One  who  redeems  property  in  which  he 
afterwards  becomes  a  tenant  in  common,  from 
a  tax  sale,  is  entitled  to  have  the  lien  kept  alive 
as  against  his  ootenant,  until  the  latter  shall 
have  paid  his  share  of  the  taxes,  if  there  are  no 
special  fiduciarv  rehiUons  between  the  parties, 
although  he  takes  no  steps  to  assert  and  pre- 
serve his  lien,  as  prescribed  by  Mass.  Pub. 
8tat  chap.  18,  gg  68-66.  Hurloy  v.  EurUf/ 
(Mass.)  172 

21.  The  provision  of  the  New  York  Act  of 
Jane  10, 1^5,  that  an  estate  valued  at  less  than 
$500  shall  not  be  subject  to  the  collateral  in- 
heritance tax  applies,  not  to  the  whole  estate 
left  by  a  testator,  but  to  the  portion  of  property 
passing  to  the  legatee  or  devisee.  Bo  Hov^o 
maU  (N.  Y.)  825 

KOTBS  AKD  BRIBF& 

See  also  License;  Pabtitxon. 

Exemption  of  public  property.  148 

Assessment  and  taxation  of  railroads;  state 
board  of  equalization:  limitation  of  taxing 
power;  for  county  and  municip^il  purposes. 

188 

On  mortgages.  860 

Voluntary  payment;  protest;  right  to  recover 
back.  6C^ 

On  land;  to  whom  assessed;  contesting  tax 
title;  tax  deed  as  evidence.  778 

Compelling  corporation  to  collect;  on  divi- 
dends and  Kfock:  corporate  property  and  shares, 
where  taxable;  uniformity;  due  process;  valua- 
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tion;  taxation  of  credits;  creditor  out  of  juris- 
diction; on  mortgages  and  mortgaged  property; 
on  property  in  notes;  property  of  nonresident 
held  by  resident  trustee.  798 

On  insurance  companies.  772 

On  collateral  inheritance;  what  is;  legisla- 
tive power  to  impose;  rate  of;  persons  and  prop- 
erty subject  to.  826 

On  corporate  property  and  shares;  double  tax- 
ation on  corporate  bonds;  compelling  corpora- 
tion to  collect;  legality  of  taxes.  868 

TELEGRAPH  COMPANIES. 

1.  Delay  in  delivering  a  telegram  stating  the 
death  and  time  of  burial  of  a  person  referred  to 
merely  as  "Willie,"  without  notice'of  his  rela- 
tion to  the  person  addressed,  will  not  subject 
the  companv  to  an  action  for  damages  based 
solely  on  injury  to  fraternal  feelings  from  ina- 
bility to  attend  the  funeral.  Only  such  dam- 
ages as  might  naturallv  result  from  a  failure  to 
receive  the  message  wul  be  considered  as  k>eing 
within  the  contemplation  of  theparlies  to  tbe 
contract  Wextem  U.  Tekg,  Cfo.  v.  Brown 
rrex.)  766 

2.  A  telegraph  company  which  has,  by  mis- 
take, changed  the  first  name  of  the  person  to 
whom  a  message  is  sent  from  *'Sam"  to 
"Wm.,"  is  not  liable  for  damages  consequent 
on  the  failure  of  a  connecting  line  to  deliver 
the  message  promptly,  when,  by  the  exercise  of 
due  diligence  on  the  part  of  the  laiter  compa- 
ny's agents,  it  would  have  been  delivered  to  the 
proper  person,  who  would  have  known  that  it 
was  intended  for  him,  and  thus  all  damages 
would  have  been  prevented.  Weotem  U.  Tdeg, 
Co,  V.  Muntford  (Tenn.)  601 

8.  A  printed  condition  on  a  telegraph  blank, 
"  This  company  is  hereby  made  the  agent  of 
the  sender,  without  liability  to  forwiurd  any 
message  over  the  lines  of  any  other  company 
when  necessary  to  reach  its  destination/'  is  rea- 
sonable. Id. 

Notes  axcd  Bbiefs. 

Reasonable   regulations;  connecting   lines. 

601 

TELEPHONE  COHPANIEa 

1.  A  telephone  company  having  special 
franchises  and  privileges,  including  the  right 
of  eminent  domain,  is  subject  to  public  regula- 
tions; and  the  State  has  power  to  fix  and  pre- 
scribe a  maximum  rale  to  be  charged  by  it  for 
telephone  service.  8t,  Louio  v.  BeU  TeUph, 
Co.  (Mo.)  278 

2.  The  provision  of  a  dty  charter  giving 
power  to  license,  tax,  and  regulate  business  or 
various  kinds,  including  that  of  telephone  com- 
panies, does  not  confer  power  to  fix  the  rates 
to  be  charged  by  a  telephone  company,  nor  is 
such  power  included  in  the  general  police 
power  of  a  municipal  corporation.  Id. 

Notes  asb  Bbiigf& 

Legislative  control;  regulation  of  charges  by 
municipality.  278 

TENANCY  IN  ENTTRETT.    See  Httb- 
BA17D  AHD  Wife,  5,  Notus  ksn  Brikfs. 
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TiEMDEIl  AN1>  FaTUEMT  INTO  CoUlll>— TlOAU 


TENDER  AinO  PAYMENT  INTO 
COURT. 

The  tender  of  a  deed,  after  verdict  for  a  sum 
of  money  claimed  as  alternative  relief  by  plain- 
tiff in  an  action  for  epecific  performance  of  a 
contract,  is  too  late  to  be  enectual.  Houston 
Y.  Sledffe  (N.  0.)  4»7 

TICKETS.    See  CABBiBBa 

TOWN.  See  also  CoNSTmiTioiCAL  Law,  11; 
Mabteb  akd  Qsryast,  5;  Officebs, 
8,4. 

1.  No  acceptance  by  the  public,  or  by  the 
inhabitants  of  the  town  of  Gloucester,  for 
whose  benefit  a  reservation  in  a  town  grant  for 
landing  places  was  principally  designed,  was 
necessiiT^,  other  than  that  inferred  from  the 
reservation  itself.  Attorney- Oeneralt  Adams, 
V.  Tarr  (Mass.)  87 

2.  A  reservation,  in  an  ancient  town  ^rant, 
of  land  "for  landing  places  for  the  public  use 
for  the  inhabitants  of  Gloucester  forever,"  is  to 
be  construed  as  a  reservation  of  a  landing  place 
for  the  public  at  large,  and  not  merely  for  the 
inhabitants  of  the  town.  Id, 

8.  A  town  which  maintains  a  farm  for  the 
support  of  its  paupers,  and  from  the  surplus 
produce  thereof  boards  paupers  of  other  towns 
for  pay,  and  also  boaroa  persons  engaged  to 
work  upon  its  highways,  fa  liable  for  injuries 
resulting  to  third  persons  from  neeligence  in 
conducting  it.    H^y,  WelUsley  (lAHas,)     600 

4.  A  township  trustee  is  the  agent  of  his 
township  in  the  transaction  of  its  business,  and 
acts  in  a  fiduciary  as  well  as  an  official  capacity, 
and  is  amenf  bio  to  the  rule  which  forbids  an 
agent  oi  trustee  to  place  himself  in  such  an 
attitude  towards  his  principal  or  cestui  que  trust 
as  to  have  his  interest  conflict  with  his  duty. 
Hornung  v.  State,  Oambte  (Ind.)  510 

Notes  akd  Bbiefs. 

Nature  of;  power  to  issue  bonds  or  levy 
taxes.  243 

TRADE.     See    Contracts*    Notbs   asb 
Bbiefs. 

TRIAL.    See  also  EHnncNT  DoHAm,  6. 

1.  Upon  an  issue  denisavit  Dd  nan,  the  pro- 
ponents of  the  wUl  have  the  affirmative  of  the 
issue  and  the  right  to  open  and  conclude  the 
argument    Kerr  v.  Lui^ford  (W.  Va.)      668 

2.  It  is  within  the  discretion  of  the  trial  court 
to  hear  the  testimony  of  a  witness,  although  it 
is  not  offered  until  later  the  evidence  has  been 
closed.    Mel^utt  v.  JieNuU  (Ind.)  872 

8.  Where  the  facts  are  indisputable,  it  is  the 
province  of  the  court  to  determine,  as  a  matter 
of  law,  the  reasonableness  of  a  regulation  by 
which  a  raOroad  company  refuses  to  sell  tick- 
ets or  check  baggage  to  a  regiUar  stopping 
place  of  a  passenger  train.  Pitts^rgh,  0.  3i 
St.  L,  E.  do.  V.  Qfim  (Pa.)  489 

4.  Whether  or  not  the  force  used  in  regain- 
ing possession  of  property  is  excessive  is  a 
question  for  the  jury,    (km,  v.  Donahue  (Mass.) 

628 

5.  It  is  not  improper  for  the  court,  when  the 
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jury  has  rendered  inconsisf  eat  findings  and  has 
failed  to  observe  the  insiruclioos  of  tiie  comt, 
to  intimate  that  fact  and  give  the  liberty  to 
h^ild  further  consultation,  where  he  scrupu- 
lously avoids  anything  like  dictation  as  to 
whether  the  finding  'should  be  in  favor  of  one 
part^  or  the  other,  but  merely  insists  upon 
having  the  questions  submitted  determined, 
with  a  correct  understanding  of  the  instruc- 
tions; and  a  request  to  poll  the  jury  before  the 
verdict  is  thus  perfected  is  premature.  Wight- 
man  v.  Chicago  db  N.  W.  R.  Co.  (Wia.)        185 

6.  It  is  not  error  to  refuse  instructions  asked 
after  the  argument  is  begun.  EwinmUe  db  T, 
E.  B,  Co.  V.  Crist  (Ind.)  450 

7.  In  a  proceeding  to  assess  damaees  to  a 
land  owner  for  right  of  way  appropriated  for  a 
railroad,  in  the  absence  of  anv  evidence  show- 
ing that  the  farm  or  tract  oi  land  has  stock 
thereon  or  is  adapted  to  stock  purposes,  an 
instruction  to  consider  the  increased  risk  or  the 
probability  of  stock  upon  the  premises  being 
accidentally  killed  or  injured  in  the  operation 
of  the  railroad,  is  misleading  and  erroneous. 
lAToy  cfe  W.  B.  Co.  V.  Ross  (Kan.)  217 

8.  In  the  absence  of  all  evidence  tending  to 
show  a  decrease  in  the  value  or  rental  value  of 
premises,  caused  by  the  construction  of  a  rail- 
road, or  any  increase  in  the  cost  of  insurance 
on  account  of  the  danger  from  fire,  an  instruc- 
tion to  the  jurv  to  consider  accidental  danger 
from  fire  to  the  premises  resulting  from  the 
operation  of  the  road  will  be  misleading  and 
erroneous.  Id. 

9.  Whether  cider  is  vinous  or  spirituous  is 
not  a  question  of  law  to  be  decided  by  the 
court,  but  a  question  of  fact  to  be  determined 
by  the  jury.     Com.  v.  Reyburg  (Pa.)  415 

10.  Where  there  is  some  testimony  to  the 
effect  that  persons  using  cider  felt  the  effects  of 
it  the  same  as  if  thev  had  been  drinking  whis- 
ky or  beer,  it  is  suflfcient  to  carry  to  the  jury 
the  quesUon  whether  the  dder  was  a  vinous  or 
spirituous  liquor.  Id, 

11.  Instructioiis  that  the  lury  have  no  fixed 
rule  to  ascertain  damages,  but  must  do  that 
which  their  consciences  will  approve  Of.  as  an 
act  of  justice,  are  erroneous  where  the  action  is 
for  weeklv  benefits,  in  which  the  measure  of 
damages  is  the  stipulated  sum  due  under  the 
charter  and  by-laws  of  Uie  company,  if  plain- 
tiff's membership  is  established.  Baltimore  d 
0.  JBhnpioyia  BdUfAeao.  v.  PM  (Pa.)  44 

12.  It  is  improper  to  single  out  one  witness, 
although  he  was  the  family  physician,  and  in- 
struct tne  jury  that  his  evidence  is  entitled  to 
great  weight.    Kerr  v.  Lun^ford  (W.  Va.)  668 

18.  Where  an  instruction  has  already  been 
substantiaUy  given,  the  court  is  not  bound  to 
repeat  it       "  Id. 

14.  Where  an  instruction  refers  to  a  disease 
by  a  technical  name,  is  confused  in  its  parts, 
and  assumes  facts  as  proved,  it  to  properly 
refused.  Id. 

15.  An  instruction  was  pro^ly  refused  that 
assumed  that  the  evidence  nused  in  the  minds 
of  the  jury  a  doubt  of  the  testator's  capacity. 

Id. 

16.  An  instruction  should  not  be  siven  ud- 
less  relevant,  and  it  to  not  relevant  onlefli  ther^ 
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was  ertdence  tenAing  to  protre  the  facts  on. 
which  the  iostructioii  is  based.  Id, 

17.  Submitting  to  the  Jury,  under  the  stat- 
ute, "  particular  questions  of  fact,"  is  within 
Che  discretion  of  the  trial  court  This  is  a 
revisable  discretion.  Id. 

18.  The  questions  must  be  of  such  a  charac- 
ter that  the  answers  thereto,  if  contrary  to  the 
general  verdict,  would  control  the  same  and  be 
conclusive  of  the  issue.  •     Id, 

19.  Under  the  statute,  the  court  did  not  err 
in  refusing  to  submit  to  the  Jury  the  following 
questions:  "(1)  Was  the  late  Iiewis  Lunsford, 
in  Au^t,  1880.  suffering  from  a  disease  known 
Hs  senile  dementia?  (2)  If  so,  is  that  disease 
curable?  (8)  Had  that  disease  so  far  progressed 
in  August,  1883,  as  to  render  him  (Lewis  Luns- 
ford) imbecile  and  incapable  of  transacting 
business?  (4)  Does  a  person  suffering  from 
such  disease  have  any  lucid  intervals?"        Id, 

20.  Although  a  railroad  corporation  must  be 
taken  to  have  known  at  the  time  of  a  disaster 
the  facts  which  subsequently  pointed  out  the 
cause  thereof,  yet  it  is  entitled  to  go  to  the  iury 
on  the  question  whether  or  not  those  facts 
would,  before  the  accident,  have  indicated  to  a 
competent  person,  considering  them  with  the 
c&re  which  is  necessary  when  numan  life  is  in- 
volved, that  the  road  was  unsafe.  LiUlejohn 
V.  Fitchburg  R,  Co,  (Mass.)  502 

21.  Where  a  party's  letters,  coupled  with 
testimony  that  he  had  made  reports  to  a  mer- 
cantile agency  of  the  status  of  merchants, 
would  support  a  findinj^  that  he  was  an  agent, 
but  there  was  other*  evidence  from  which  the 
Jury  might  conclude  that  he  was  not  such 
agent,  the  question  of  agency  should  be  left  to 
the  Jury.    Bradstreet  Co.  v.  Qia  (Tex.)       405 

22.  A  charge  to  the  Jury  on  the  question  of 
damage  to  plaintiff's  credit  by  a  libel  is  not  un- 
autborhed  where  there  is  some  evidence, 
though  slight,  tending  to  show  that  his  credit 
was  ujured  by  the  publication,  and  that  he  suf- 
fered some  damage.  Id, 

28.  Whether  a  corporation  acting  under  a 
contract  which  declares  it  to  be  the  agent  of 
the  insured  only  in  obtaining  insurance  from  a 
foreign  corporation  in  any  manner  aids  the  for- 
eign company  .in  transacting  its  insurance  busi- 
ness, within  the  prohibition  of  the  Illinois  Act 
of  1869,  is  a  question  for  the  Jury.  People  v. 
Peopk^slns.  Exeh.  (JUL)  840 

24.  When  the  evidence  given,  with  aU  the 
inferences  that  thejuxy  coulcf  Justifiably  draw 
from  it,  is  so  insumcient  that  a  verdict  based 
thereon  must  be  set  aside,  the  court  is  not  bound 
to  submit  it  to  the  Jury,  but  may  direct  a  ver- 
dict. Id, 

26.  Where  a  man  gave  an  agent  in  charge  of 
a  retail  store  authority  to  purchase  goods,  when 
he  was  on  the  eve  of  leaving  home  to  be  absent 
for  some  months,  which  he  revoked  on  his  re- 
turn, it  is  a  question  for  the  Jui^  whether  the 
parties  dealing  with  the  agent  after  such  revo- 
cation had  notice  thereof.  Wheder  y.  McOuirc 
(Ala.)  808 

26.  A  general  verdict  must  control  special 
nterrogatories,  unless  there  is  irreconcilable 

conflict.    Biringer  v.  FroU  (Ind.)  614 

27.  lUlure  of  a  special  verdict  to  find  some 
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facts  in  issue  will  not  necessarily  render  it  ob- 
jectionable, if  the  failure  to  find  the  facts  was 
not  contrary  to  the  evidence.  LouimUe^  If.  A . 
1^  0.  B,  Co.  y.  Buck  (Ind.)  520 

28.  If  a  verdict  is  silent  concerning  any  of 
the  facts  in  issue,  the  court  will  assume,  upon 
motion  for  a  new  trial,  that  the  party  upon 
whom  rested  the  burden  of  proof  in  respect  to 
those  facts  failed  to  prove  them.  Id. 

29.  Where  the  material  facts  to  show  the  li- 
ability of  a  railroad  company  were  a  hidden  or 
latent  defect  in  a  car  by  the  absence  of  a  reach 
rod  from  a  brake  beam,  which  increased  the 
ordinary  and  obvious  perils  of  the  service  of  a 
brakeman,  and  its  agency  in  producing  an  in- 
Jury,  a  special  verdict  which  shows  the  man- 
ner in  which  the  accident  and  injury  occurred, 
and  the  condition  of  the  car  and  appliances,  need 
not  be  required  to  describe  the  appliances.  Id. 

Notes  akd  Bribf& 

Question  for  Jury  as  to  agency;  directinj^  ver- 
dict; instructions.  840, 841 

Question  for  court  or  Jury  as  to  reasonable- 
ness of  regulations.  490 

Direction  of  court  to  modify  or  amend  ver- 
dict; polling  the  Jury.  185 

Issue  of  depiMvii  vel  non;  duty  to  determine 
Buf&ciency  of  evidence.  668 

Question  for  Jury  as  to  cause.  695 

TROVER. 

A  carrier  is  not  guilty  of  conversion  where 
he,  in  good  faith,  takes  goods  from  the  posses- 
sion of  the  owner  by  direction  of  another  hav- 
ing the  apparent  control  of  the  goods  and  the 
present  capacity  of  investing  himself  with  ac- 
tual possession,  and  delivers  them  to  such  otiier 
person  in  another  place.  Ourley  v.  Armstead 
(Mass.)  80 

Notes  ahd  Bbiefs. 

See  also  Bills  akd  Notes;  Cabbiebs. 

Unlawful  taking;  direction  of  ostensible 
owner.  80 

TRUSTS.  See  also  Banks  akd  Bakkino, 
5,  6,  10, 11;  CHARrrABLE  Uses,  1,  2, 7,  8; 
COBPOBATIOKB,  8-6;  EyiDBNCB,  5, 27;  Ik- 

JUKCTIOK,     4;     Religious     Societies; 
Town,  4. 

1.  Minn.  Gen.  Laws  1888,  chap.  107,  au- 
thorizing the  organization  of  annuity,  safe  de- 
posit, and  trust  companies  with  power  to  act  as 
trustee,  guardian,  etc.,  is  not  unconstitutional 
because  ft  grants  to  a  corporation  the  power  to 
act  in  a  fiduciary  capacity,  or  because  it  does 
not  require  it  to  take  an  oath  or  give  a  bond, 
as  in  the  case  of  natural  persons.  MinTiesota 
Loan  di  Trust  Co.  v.  Beebe  (Minn.)  418 

2.  If  a  corporation  to  which  property  is  de- 
vised in  trust  lor  the  support  of  common  schools 
is  incapable  of  acting  as  a  trustee,  the  trust 
does  not  thereby  fail,  out  the  proper  court  may 
appoint  a  new  trustee.  Skinner  v.  Harrison 
fwp.  (Ind.)  187 

8.  Where  a  tmstee  held  property  in  trust  for 
a  married  woman  for  life,  with  power  of  ap- 
pointment by  will,  and,  in  default  thereof,  for 
her  child  in  fee,  upon  the  death  of  the  married 
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woman  faillDg  to  ezerdse  tbe  power  of  ap- 
pointmeot.  tbe  legal  estate  remains  in  the  trus- 
tee; but  a  person  to  whom  be  devises  it  is  a 
mere  volunteer  who  takes  it  bound  by  tbe 
tnvt.    Lee  v.  Bimf^Km  (C.  0.  D.  8.  C.)       669 

4.  If  a  bank,  on  reoeivini?  from  another  bank 
commercial  paper  "  for  collection  and  immedi- 
ate return/'  makes  the  collection  and  mingles 
tbe  money  collected  with  its  general  fundR,  and 
thereafter  bec*omes  insolvent,  having  cash  on 
hand  sufficient  to  cover  such  collection,  the 
fund  collected  must  be  held  to  have  so  Jost  its 
identity  that  the  cash  on  band  will  not  be  im- 
pressed with  a  trust  lien  in  favor  of  the  bank 
for  which  the  collection  was  made,  as  against 
genera]  creditors.  Philadelpfiia  Nctt.  Bank  v. 
JjQUid  (C.  C.  E.  D.  N.  C.)  480 

5.  Tbe  doctrine  that,  when  a  trust  fund  has 
been  wrongfully  converted  into  another  species 
ot  propertv,  it  can  be  followed  and  subjected 
to  the  preferential  rights  of  Mtieceetuiqueiruet, 
is  to  l)e  limited  to  cases  where  the  identity  of 
the  fund  can  be  tniced,  and  is  not  to  be  ex- 
tended to  cases  where  it  has  been  so  mingled 
witb  other  moneys  or  property  that  it  can  no 
longer  be  specifically  separated.  Id. 

6.  Where  an  assignee  of  a  contract  to  con- 
struct a  railway,  for  the  payment  of  which  cer- 
tain securities  of  the  railway  are  pledged,  in 
order  to  pay  tbe  purchase  money,  lx)rrows 
from  another,  and  pledges  him  as  consideration 
thereof  part  of  the  profits  to  arise  under  the 
contract,  the  lender  becomes  entitled  to  an 
equitable  lien  on  tbe  contract  and  securities 
pledged  to  secure  payment;  and  onesubsequent- 
Jv  purcbasing  said  contract  and  securities  takes 
tnem  subject  to  such  lien;  and  the  monevs  and 
assets  arising  under  tbe  transfer  constitute  a 
trust  as  to  the  lender,  enforceable  in  a  court  of 
equity.  Especially  is  this  so  where  the  allega- 
tions of  tbe  bill  present  a  strong  case  of  fraud. 
Langdon  v.  Central  B.  A  Bkg.  Co.  (C.  C.  &  D. 
6a.)  laO 

7.  Where  a  will  gives  property  to  trustees 
upon  certain  trusts,  and  directs  that,  **  if  at  the 
ezpiiation  of  ten  yeara  a  majority  of  his  chil- 
dren then  livinff  sball  desire  it,  tbe  trustees 
shall  sell  tbe  realesiate  and  sball  divide  the  net 
proceeds,"  if  necessitv  compels  the  sale  of  part 
of  the  real  estate  ben>re  the  ten  yeara  expires, 
the  proceeds  of  the  sale  will  be  held  upon  the 
same  trusts  as  was  the  real  estate,  and  will  not 
be  distributed  upon  petition  of  the  children  be- 
fore the  expiration  of  such  time.  Ub  Chapin 
(Mass.)  768 

8.  The  limitation  of  the  power  of  Acetivi 
que  trust  to  dispose  of  bis  interest  in  tbe  income 
of  property  devised  in  trust  for  the  use  of  tes- 
tator's sons,  to  enjoy  tbe  rents,  issues,  and 
profits  thereof  during  their  natural  lives,  is  val- 
id; and  an  assignment  byonesonof  bisintere^it 
in  Rucb  rents  and  profits  is  not  valid  either  as  to 
tbe  rents  niready  accrued  or  tberesiter  to  ac- 
crue.   Lampert  v.  llaydd  (Mo.)  118 

KoTBB  A2n>  BnncFa. 

Receiving  trust  property  ^ith  notice.      659 

Interest  of  Cfntttigve  tnfH,  wh#*n  inalienable: 
restraiuing  alienation;  validity  as  to  cre<litnra. 

113. 114 
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Resulting;  how  created;  what  safficleBt  to 
constitute.  146 

In  property  converted;  mingling  fuoda;  fol- 
lowing fund  into  bands  of  thud  peraon.     480 

In  devibe  or  bequest  ,  663 

Between  family  relatives;  preaamptions; 
fraudulent  contracts.  815 

TUBNPIKE    COMPANIES.    See  Gob- 

FOBATIOK8,  16-17. 

UNDUE   INFLUENCE.     See  Wiu^  9, 

10. 

USAGE.    See  Custom  Ihd  Usaob. 

usuaT. 

1.  A  note  given  for  the  repayment  of  money 
borrowed,  with  interest,  stipulating  in  additioi) 
that,  for  every  $10  so  advanced,  Uie  borrower 
bound  himself  to  deliver  to  the  lender  for  stor- 
age and  sale  on  commission  one  bale  of  cotton, 
in  default  of  which  he  should  pay  aa  liqui- 
dated damages  storage  for  one  month  and  com 
missions  for  selling,— is  not  usurious  if  the  ad 
vance  is  made  by  a  warehouseman  or  commis 
8k>n  merchant  with  a  reasonable  expectatiou 
that  the  t>orrowercan  perform  the  stipulation 
as  to  delivering  the  cotton;  but  if  there  is  %c> 
reasonable  expectation  of  bis  being  able  to  de 
hver  it,  the  contract  la  usurious.    Barman  v 
Lehman  (Ala.)  68i) 

2.  A  lender  of  money  on  an  agreement  atipu 
lating,  not  only  for  repayment,  but  for  the  de- 
livery to  him  of  cotton  to  be  sold  on  commis 
sion,  cannot  charge  a  targer  price  for  the 
service  in  selling  and  storing  the  cotton  than 
he  charges  for  the  same  service  where  no  money 
is  loaned.    If  he  does,  tbe  contract  is  usarioup. 

Id 

8.  If  a  contract  is  usurious,  no  custom  can 
legalize  it  Id 

VENDOR  AND   PURCHASER. 

1.  A  vendee  can  claim  the  benefit  of  no  oo%- 
enanta  contained  in  the  deed  to  hia  vendor  ex 
cept  such  as  attach  to  and  run  with  the  land, 
—namely,  for  quiet  enjoyment  and  warranty. 
Barry  V.  Ouild  [in.)  3»4 

2»  YThere  a  man  who  has  made  a  deed  witli 
covenants,  intending  that  an  undivided  part  of 
the  land  convened  should  be  held  merely  as 
security,  obtains  from  a  subsequent  grantee  a 
deed  of  such  undivided  part,  nuuie,  at  hia  re- 
quest, to  a  stranger  to  the  former  deeds,  the 
latter  deed  has  the  same  legal  effect  as  if  made 
by  the  original  grantor  himself;  and  the  ven- 
dee therein  is  not  entitled  to  the  benefit  of  any 
covenants  contained  in  the  original  deed  by  t£e 
grantor.  Id. 

8.  A  purchaser  of  land  tbrough  which  a  rail- 
road runs  is  not  bound  by  his  vendor's  ^agree- 
ment to  fence  the  railroad,  of  wbich  he  had  no 
actual  notice  and  which  was  not  recorded. 
Pitteburg,  0.  d8t.L.B.  Co.  v.  Bonoarih  (Ohio) 

1(^ 

4.  Relinquishing  other  security  in  conaiden' 
tion  of  a  transfer  of  land  by  a  deed  absolute  in 
form,  but  in  reality  as  security,  is  suflScient  to 
entitle  the  grantee  to  protection  aa  a  bona  Me 
purchaser  aguinst  defects  in  the  grantoi'a  title. 
MeCUtrey  v.  Wak^fidd  (Iowa)  6S9 
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5.  A  pnrchafler  of  land,  although  bound  td 
take  notioe  of  the  right  under  wnich  one  in 
possession  of  it  dalms,  is  not  chargeable  with 
notice  of  a  right  or  claim  not  asserted,  or  one 
which  may  subsequently  accrue.  Id. 

Notes  aio)  BaiEPa 
See  also  Bona  Fidb  Pubohaseb;  CoymrAKTs; 

NOTIOB. 

Right  of  purchaser  to  good  title.  466 

VERDICT.    See  Trial. 

VIEW.    See  EmmERT  Domain,  0. 

VOTEBS  AinO  ELECTIONS.    See  also 
Etidenoe,  8, 18-90,  24, 65, 66. 

A  single  man  having  no  family  relations  in 
Detroit,  or  any  household  of  his  own  of  which 
he  Is  a  member,  who  lodges  in  one  ward  and 
boards  in  another.  Is  a  resident  of  the  latter  for 
the  purpojiea  of  registration  as  an  elector.  All 
the  former  charters  of  the  city  having  contained 
express  provisions  to  this  effect,  which  have 
been  also  incorporated  by  the  Legislature  into 
charters  of  other  cities  in  the  State  in  numerous 
instances,  without  adopting;  a  contrary  rule  in 
any  instance,  the  law  in  this  respect  must  be 
held  to  remain  the  same,  although  the  charter 
of  1887  is  entirely  silent  on  the  subject,  the 
changes  made  from  former  charters  being  on 
entirely  distinct  nuOters.  Wwnnn  v.  Board  of 
Begi9tration  (Mich.)  208 

Notes  aed  Bbibfs. 

Recount  of  ballots;  burden  of  proof;  ballots 
as  evidence.  596 

WAIVER.    See  also  Byidence,  64. 

-  While  a  condition  may  be  waived  by  a  party 
who  has  the  right  to  avail  himself  of  it,  mere 
indulgence  or  silent  acquiescence  in  the  fail- 
ure to  perform  is  never  construed  into  a  waiver 
unless  some  element  of  estoppel  can  be  invoked. 
Boyal  V.  AuUmanrTaylor  (h,  (Ind.)  526 

WALL.     See  Municipal    Cobpobations, 
Notes  aed  Bbief8. 

w;arehou8Emek. 

i.  Warehousemen  in  Alabama,  who  deliver 
up  cotton  stored  with  them  to  a  third  person, 

Srododnff  their  receipt  therefor,  may  be  held 
able  to  Uie  mortgagee  of  such  cotton,  whose 
mortage  is  properly  recorded  in  another  coun- 
ty, although  they  have  no  actual  notice  of  the 
mortgage.    Hudmon  v.  Du  Bo9e  (Ala.)        476 

2.  That  there  was  no  intent  to  defraud  the 
party  to  whom  a  warehouse  receipt  was  issued 
in  violation  of  the  Illinois  Warehouse  Act  of 
1871,  §  25,  ii  immaterial  on  the  question  of 
guilt  under  that  section;  the  only  intent  neces- 
sary to  be  found  to  constitute  the  offense  re- 
lates only  to  whether  the  warehouseman  intend- 
^  to  issue  the  receipt  knowing  it  to  be  false. 
Byket  v.  PeopU  (Hi.)  461 

8.  The  IllinoiB  Warehouse  Act  Of  1871,  §  25, 
was  not  repealed  by  implication  by  the  passage 
of  111.  Crim.  Code,  ^  124, 125,  the  provtsions 
of  the  two  Acts  being  distinct  and'  not  repug- 
nant,— ^the  offense  created  by  the  former  con- 
sisting solely  in  issuing  a  receipt  from  which  a 
fhmdulent  result  may  occur,  and  that  created 
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by  the  latter  consisting  in  the  making  or  utter- 
ing of  a  re(^pt  for  a  fraudulent  purpose  or  with 
fraudulent  intent  Id. 

4.  The  niinois  Warehouse  Act  was  intended 
for  the  protection  of  the  public:  and  the  issu- 
ance, by  a  warehouseman,  to  a  bank,  of  receipts 
transferable  by  indorsement,  purporting  to  be 
for  property  in  store  belonging  to  the  bank, 
when  in  fact  no  such  pn)perty  was  in  store, 
and  delivered  by  him  to  the  nink  as  security 
for  loans  made  by  it  to  him,  renders  such  ware- 
houseman liable  criminallv,  under  ^  25  of  die 
Act,  although  he  had  no  intent  to  thereby  de- 
fraud the  bank.  Id. 

WATERS   Ald>  WATERCOURSES. 

.  See  also  Commerce;  Nuisance,  4. 

1.  The  right  of  the  city  of  New  York  to 
erect  structures  in  the  navigable  waters  of  the 
State  is  subject  to  the  sovereign  autuority  over 
such  highways.  Bedlow  v.  Mto  Fork  Fioating 
Dry  Dock  Co,  (N.  Y.)  6  J9 

2.  A  State  Legislature  may  authorize  the 
building  of  a  bridge  or  .other  structure  tending 
to  obstruct  the  navigation  of  a  UHvigable  river 
which  is  altogether  within  its  own  boundary; 
and  it  is  only  when  Congress,  by  virtue  of  the 
constitutional  provison,  acts  as  to  such  obstruc- 
tions, that  its  will  must  be  obeyed  so  far  as 
may  be  neceRsary  to  ensure  free  navigation. 
Qreen  <&  B.  R,  Nat,  Oo.  v.  CJuaapeake^  O,  A  8. 
W.  B,  Co.  (Ey.)  540 

8.  The  Green  &  Barren  River  Navigation 
Company,  by  the  Kentucky  Act  of  March  9, 
1h68,  leasing  to  it  the  "Green  &  Barren  River 
line  of  navigation  and  their  tributaries,  together 
with  the  grounds,  houses,  waterworks,  rents, 
profits,  tools,  machinery,  implements,  and  ap- 
purtenances, and  all  the  franchiHCS  thereunto 
belonging  or  appertainlDg,"  acquires  only  the 
improvements  belonging  to  the  StHte  in  its  cor- 
porate capacity,  as  distinguished  .from  what 
was  subject  to  public  use  under  common  right, 
and  does  not  acquire  any  exclusive  right  of 
navigation.  Therefore  it  has  no  right  of  act  ion 
asrainst  a  railroad  company  for  the  obstruction 
o1  navigation  by  repairing  a  bridge,  where  this 
was  done  under  a  license  which  was  vaUd 
against  the  public,  and  the  improvements  in- 
cluded in  the  lease  were  not  injured  or  inter- 
fered with.  Id, 

4.  The  obstruction  of  navigation  by  the  re- 
pairing of  a  bridge  over  a  river  in  replacing  a 
draw  span,  which  bridge  is  maintained  under 
lawful  authority,  creates  no  right  of  action  in 
favor  of  parties  entitled  to  navigate  the  river, 
if  the  repairs  are  made  in  such  a  manner  as 
not  unreasonably  to  obstruct  the  navigation, 
although  it  was  possible  to  have  opened  the 
draw  and  constructed  the  new  one  upon  the 
edge  of  the  river,  thus  avoiding  all  obstruction 
to  navigation,  but  which  would  have  involved 
unreasonable  delay  and  expense.  Id. 

5.  An  adverse,  excluisive,  and  uninterrupted 
use  and  enjoyment,  by  one  person  and  those 
under  whom  he  claims,  of  all  the  water  of  a 
creek,  ti^en  therefrom  by  means  of  a  ditch 
and  conveyed  to  certain  mining  grounds  for 
mining  purposes,  for  twelve  years,  or  for  any 
period  l)eyondthatof  the  Statute  of  Limitations 
prescribing  the  time  in  which  entry  shall  be 
made  upon  real  property,  will  bar  the  owner 
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of  the  land  tbrongh  which  the  creek  runs,  of 
his  riparian  rights;  but  where  the  ditch  by 
means  of  which  the  water  was  orij^nally  appro- 
priated was  constructed  under  a  bcense  granted 
by  the  owner  of  the  land,  in  which  he  reserved 
the  right  to  use  the  water  a  part  of  each  year 
for  his  own  purposes,  such  adverse  use  by 
•grantees  from  the  original  appropriator  cannot 
be  established  unless  it  is  shown  that  the  use  of 
ihe  water  by  them  has  been  in  hostility  to  the 
use  of  it  by  the  owner  uf  the  land  under  such 
I  oservation.    Button  v.  Bybee  (Or.)  568 

6.  In  order  to  establish  adverse  possession, 
ibe  users  of  water  under  a  license  which  re- 
served certain  rights  must  show  that  their  use 
of  it  was  in  defiance  of  any  right  upon  the  part 
of  the  owner  to  use  it  for  any  purpose,  that 
ibey  totally  ignored  his  right  to  use  it  at  all,  and 
that  he  acquiesced  therdn  for  the  statutory 
])eriod.  Id, 

7.  An  agreement  by  a  person  through  whose 
land  a  stream  of  water  ran  which  he  was  accus- 
tomed to  use  for  purposes  of  Irrigation,  for 
watering  stock,  and  for  domestic  use,  giviuj^ 
permission  to  another  to  dig  a  ditch  across  his 
land  in  order  to  conduct  the  water  to  certain 
mining  grounds,  upon  the  promise  of  the  other 
that  the  former  should  have  the  exclusive  use  of 
the  water  flowing  through  the  ditch  at  any 
point  on  his  lands  where  he  might  desire  to 
turn  it  forirrigatine  purposes,  during  the  sprine 
and  summer  months;  and  that  the  other  would 
not  sell  or  dispose  of  the  ditch  or  water  right 
lo  anyone  else;  but  that  they  should  revert 
and  become  the  property  of  the  owner  of  the 
land , — must  be  construed  to  give  to  such  owner 
the  use  of  the  water  whenever  required  for  the 
use  of  his  premises  for  the  purposes  mentioned, 
and  to  the  other  party  the  use  of  it  at  all  other 
Umes,  for  the  purpose  of  working  his  minine 
grounds.'  Idi 

8.  A  persen  having  the  right  to  the  exclusive 
use  of  water  flowing  through  a  ditch  construct- 
ed across  his  land,  at  any  point  on  said  land 
where  he  may  desire  to  turn  it  for  irrigating 
purposes  during  the  spring  and  summer 
months,  has  the  preference  during  the  season 
when  the  condition  of  his  premises  is  such  as 
to  reauire  the  use  of  the  water  for  the  purposes 
mentioned,  but  has  no  right  to  waste  it  at  any 
time,  or  to  use  it  extravagantly  or  imprudently; 
and  at  other  times  the  owner  of  the  ditdi  has 
the  fuU  and  free  right  to  use  it;  and  each  is  re- 
quired to  respect  the  rights  and  interests  of  the 
other  regardmg  the  matter  in  every  particular. 

Id. 

9.  Where  a  right  to  construct  a  ditch  across 
land  of  another  who  was  to  have  the  privilege 
of  using  water  therefrom  for  irrigating  pur- 
poses  was  on  condition  that  the  ditdi  shotdd 
not  be  sold,  use  of  the  ditch  by  persons  to  whom 
it  had  been  sold  in  violation  of  the  condition  is 
not  adverse,  where  the  owner  of  the  land,  dur^ 
ing  a  portion  of  each  year,  continues  to  take 
water  from  the  ditch  in  aecordanoe  with  the 
right  reserved  to  him.  Id. 

NOTBB  AKD  BRIEFa 

Navigable,  what  are;  obstruction,  right  to 
abate.  288 

Conveyance  of  mill;  what  passes.  286 
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'  Navigable;  power  of  'Congress  to  regulate; 
legalizing  briage  over;  jurisdiction  of  conn^ 

Navigable  waters;  what  are. 
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WHARFAGE  AND  WHABVEfi. 

1.  The  authority  of  the  city  of  New  York  to 
mnt  rights  under  water  in  the  harbor  to  others 
than  the  littoral  owners,  on  certain  conditions, 
by  necessary  implication  inhibits  the  granting 
of  such  rights  to  others  except  upon  compliance 
with  the  conditions  annexea  to  the  exercise  of 
such  authority.  Bedloto  y.  New  York  Floating 
Dry  Dock  Co.  (N.  Y.)  629 

2.  The  authorities  of  the  city  of  New  York 
have  power  to  grant  the  privilege  of  construct- 
ing piers  in  front  of  wharves  and  bulkheads  to 
others  than  the  owners  of  such  stnicturo<i,  pro- 
vided they  comply  with  the  conditions  pre- 
scribed  by  the  Act  of  1806.  Id, 

8.  Lessees  of  a  whiarf  have  a  right  to  extend 
and  improve  it  so  as  to  increase  its  facilities,  or 
to  build  a  pier  attached  thereto  for  their  use  and 
occupancy,  so  far  as  their  acts  are  not  prohibited 
by  the  terms  of  the  lease  and  do  not  constitute 
waste.  Id, 

4  Where  tenants  of  a  wharf  obtained  the 
right  to  buQdapier  attached  thereto,  upon  their 
claim  as  '*  lessees  having  the  same  rights  and 
privileges  as  the  owners  of  the  soil,"  they  are 
estopp^  a^inst  setting  up  any  right  to  the  pier 
against  their  landlords,  except  under  the  lease. 

Id. 

5.  A  pier  erected  by  a  tenant  as  an  addition 
to  a  wharf,  the  effect  of  which,  separately 
maintained,  would  be  to  destroy  the  esseDtial 
and  profitable  use  of  the  wharf,  becomes  an  ac- 
cretion to  the  wharf,  belonging  to  the  owners 
after  the  expiration  of  the  tenancy,  unless  re- 
moved. Id. 

WILLS.    See  also  CoNTRAOTBk  8;  EriDBircE, 
21-28, 86,  49, 50,  (»,  68;  Rbal  PBOPntTT, 

4^  6;  TRI3BT8,  7. 

1.  The  statutory  provision  In  reference  to 
wills  devismff  real  estate  in  New  York,  executed 
by  a  nonresident  and  probated  in  another  State, 
that  an  exemplified  copy  of  such  will  or  of  the 
record  thereof  shall  be  presumptive  evidence  of 
the  will  and  of  the  due  execution  thereof,  does 
not  render  such  will  effectual  to  pass  real  estate 
in  this  State  unless  executed  in  accordance  with 
the  laws  of  this  State.  Lockwood  v.  Loektcood 
(N.  Y.)  425 

2.  N.  Y.  Code  Civ.  Proc.  %  1866,  is  to  becon- 
strued  as  providing  for  an  action  to  determine 
the  validitv  of  a  devise  in  a  will  whose  proper 
execution  Is  assumed,  and  not  for  an  action  to 
determine  the  validity  of  the  will  itself.  An- 
denon  v.  AppUton  (N.  Y.)  175 

8.  N.  Y.  Laws  1879,  chap.  816,  which  pro- 
vides that  the  validity  of  a  devise  or  will  mar 
be  determined  by  the  supreme  court  in  a  prop- 
er action  for  that  purpose,  brought  by  any  heir 
at  law  or  devisee,  was  repeal^  by  implicft- 
tion  by  N.  Y.  Code  Civ.  Ftoc.  §g  1866, 1867. 
»  Id. 

4.  It  requires  less  capncftf  to  make  a  will 
than  it  does  to  make  a  deed.  Ji^rr  t.  Lunrford 
(W.  Vs.)  66^ 
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5.  Ol'l  af^  is  oot  of  itself  suffident  evideDce 
of  incapacity  to  make  a  will.  Id, 

6«  The  time  to  be  looked  to  by  the  Jury,  in 
iletermining  the  capacity  of  a  testator  to  make 
:i  will,  is  the  time  when  the  will  was  executed. 

Id. 

7.  It  is  not  necessary  that  a  person  should 
|X)aseBs  the  highest  qualities  of  mind  in  order 
(o  make  a  will,  or  that  he  should  have  the  same 
strength  of  mind  he  may  formerly  have  had; 
ihe  mind  may  bo  in  some  degree  debilitated, 
the  memory  may  be  enfeebled,  the  understand- 
ing may  be  weak,  the  character  may  be  eccen- 
tiic,  and  he  may  even  want  capacity  to  transact 
many  of  the  ordinary  business  affairs  of  life; 
it  is  sufSdont  if  he  have  mind  enough  to  under- 
stand the  natiu-e  of  the  business  in  which  he  is 
engaged,  to  recoUect  the  property  which  he 
means  to  dispose  of,  the  objects  of  his  bounty, 
and  the  manner  in  which  he  wishes  to  distribute 
it  among  them.  Id, 

8.  In  order  to  make  a  valid  will  it  is  not  ne- 
(*essary  that  the  testator  should  name  all  his 
r-hildren  in  it,  or  give  each  of  them  a  portion 
of  his  estate.  If  he  was  mentally  capable  of 
understanding  the  disposition  which  he  was 
making  of  his  property,  and  acted  fredy,  it  is 
immaterial  to  whom  he  (rives  his  property, — 
whether  all  to  one,  or  some,  of  his  children,  or 
!o  strangers.  If  he  has  a  dispoeing  mind  and 
inemoxy,  he  has  a  right  to  do  as  he  pleases  with 

1  lis  property.  Id, 

9.  Although  the  testator  may,  perhaps,  have 
2)een  influenced  by  feelings  A  resentment  or 
lislike  to  one  or  more  of  his  children,  and  by 
t'eelings  of  affection  and  attachment  towards 
others,  and  though  these  feelings  may  have  in- 
iluenced  him  to  give  his  whole  estate  to  the  one 
i>art,  and  little  or  nothing  to  the  others,  this  is 
not  suffident  to  make  the  will  invalid.         Id. 

10.  If  the  provisions  of  the  will  were  induced 
i>y  the  extreme  kindness  and  attention  to  the 
'estator  on  the  part  of  the  prindpal  devisees, 
f  bat  will  not  constitute  undue  influence  which 
uill  invalidate  the  will  Id. 

11.  YThen  a  final  decree  is  pronounced  in 
favor  of  a  will  on  the  verdict  of  a  Juxy  rendered 
m  an  issue  deeimvit  tel  non,  the  functions  of 
\  he  suit  are  exhausted,  and  the  biU  should  be 
( iismissed.  In  sUch  suit  the  construction  of  the 
will  cannot  be  involved.   ,  Id, 

13.  A  will  giving  property  to  a  daughter, 
with  power  to  dispose  of  it  bv  her  own  will  in 
case  the  die  befors  her  father,  and  directing 
payment  in  that  case  to  the  executors  or  trus- 
tees named  in  her  will,  operates,  in  case  of  her 
death  leaving  a  will,  to  devise  and  bequeath 
the  property,  by  its  own  force,  in  accoraance 
with  her  will,  although  her  power  of  appoint- 
ment, considered  as  a  power,  could  not  be  exe- 
( uted  in  her  father's  lifetime.  Be  PiffarcFs  Will 
(N.T.)  198 

18.  The  word  ''surviving,"  in  a  will  devising 
property  to  testator's  wife  for  life,  and  adding: 
"  But  on  her  decease  I  give  and  devise  the 
same  to  my  surviving  children  to  be  divided 
equally  between  them," — ^refers  to  the  children 
hurviving  on  the  wife's  decease.  Coveny  v.  Mc- 
iMughlin  (Mass.)  448 

14.  A  bequest  or  devise  to  a  township  in  In- 
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diana,  although  primarily  to  the  civil  township, 
will  be  held  to  be  for  the  school  township  when 
the  intention  appears  to  create  a  fund  for  the 
support  of  common  schools.  JSOtinner  v.  Hdr- 
riaon  TSop.  (Ind.)  187 

16.  Where  testatrix  gives  a  university  certain 
sums  of  money  in  trust  for  various  purx)08es, 
to  the  fund  of  one  of  which  the  residue  of  the 
estate  is  given,  and  directs  the  estate  to  be  con- 
verted into  money  or  available  securities  as  soon 
as  it  can  be  done  having  in  view  the  best  inter- 
est of  the  estate,  it  operates  as  an  equitable  con- 
version of  the  estate,  and  no  real  estate  owned 
by  her  is  thereby  devised.  Ba  McGraw's  B9- 
tats  (N.  Y.)  887 

16.  A  testator  can  disinherit  his  heirs  or  next 
of  kin  only  by  leaving  his  property  to  others. 
Mere  words  of  exdusion  will  not  suffice.  The 
estate  must  be  actually  given  to  somebody  else. 
Coffman  v.  Heatnoll  (Ya.)  848 

17.  A  will  whidi  simply  revokes  all  other 
wills  theretofore  made  by  the  testator,  and  de- 
clares that  a  certain  son  shall  be  excluded  from 
all  partidpation  in  the  estate  because  he  has 
become  the  heir  to  certain  other  property,  and 
testator  is  about  to  make  a  final  settlement, 
givinsT  him  as  much  as  the  estate  would  pay  to 
the  other  legal  hdrs,  is  not  sufficient  to  ex- 
clude such  son  from  participation  in  the  es- 
tate, but  is  a  nuUity,  where  no  provision  is 
made  for  giving  the  estate  to  anybody  else. 

Id, 

18.  The  revocatiop  of  a  will  by  intentionallv 
destroying  it  will  not  revive  a  former  will 
which  was  expressly  revoked  by  the  latter  one. 
BaiDea  v.  Nienolaa  (Tex.)  863 

Notes  and  Bribfb. 

Bee  also  Cobpobations;  Coxtbtb;  Trusts. 

Lapse  of  legacy;  power  of  appointment;  re- 
execution  by  coatdl;  interpretation.  194 

Intent  of  testator;  meaning  of  word  "hdrs." 

467 

What  is;  interpretation  of.  849 

Issue  of  devUatit  vel  non;  attesting  witnesses; 
evidence;  testamentary  capadty;  undue  influ- 
ence. /   663 

Revocation.  868 

Probate;  executors  and  administrators;  grant 
of  letters;  citation;  renimciation.  795 

WITNESSES.    See  also  Claims,  8;  Evi- 
DBNOB,  88,  89. 

One  who  would  inherit  a  part  of  the  testa- 
tor's property  but  for  the  will,  imder  W.  Ya. 
Code,  chap.  180,  §  28,  is  incompetent  to  speak 
of  the  testator's  capadty  to  make  the  will. 
Eerr  v.  Luntfbrd  (W.  Va.)  668 

WRIT  AND  PROCESS. 

1.  An  order  for  service  of  summons  by  pub- 
lication should  not  bo  made  by  a  court  in  New 
York  against  nonresident  defendants  in  an  ac- 
tion by  a  Judgment  creditor  to  reach  property 
in  copyrights  and  royalties  thereon,  widen,  for 
the  purpose  of  defrauding  creditors,  have  been 
assigned  to  one  of  the  other  defendants  by  the 
Judgment  debtor  in  another  State,  to  which  the 
debtor  has  gone,  after  execution  has  been  is- 
sued on  the  judgment  in  the  State  of  Ncv 
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York,  where  it  was  rendered.  The  property 
being  intangible,  the  defendants  nonreddents, 
and  the  transfer  havinff  been  made  oat  of  the 
Slate,  there  is  no  jurisdiction  over  the  subject 
of  the  action  or  its  caase.  Brjfan  t.  Untver- 
tUy  Pub.  Oo.  (N.  T.)  688 

2.  Where  an  order  for  publication  of  sum- 
mons has  been  nuuJa  tn  an  action,  o?ar  the 
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subject  or  cause  of  which  the  courts  of  the 
State  have  no  jurisdiction,  defendant  is  entitled 
to  make  a  motion  to  set  it  aside,  rather  ttem 
submit  to  the  liaidship  of  coming  in  to  defend 
the  action.  H, 

YOUNG  WEtrS  CHBISTIAir  ASSO- 
CIATION.   See  HiGHWATa,  4^  ft. 
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OASES  IN  2  L.  R  A. 


2  L.  R.  A.  33,  PEOPLE  v.  NORTH  RIVER  SUGAR  REF.  CO.  64  Hun,  355,  note, 
27  N.  Y.  S.  R.  282,  3  N.  Y.  Supp.  401. 

Affirmed  in  64  Hun,   354,  5   L.  R.  A.   386,   7   N.   Y.   Supp.   406,   which   was 
affirmed  in  121  N.  Y.  582.  9  L.  R.  A.  33,  18  Am.  St.  Rep.  843,  24  N.  E.  834. 

Combinations  alfectinar  competition. 

Cited  in  Raiferty  v.  Buffalo  City  Gas  Co.  37  App.  Div.  623,  56  N.  Y.  Supp. 
288,  upholding  purchase  of  stock  of  one  corporation  with  stock  of  another  to 
prevent  ruinous  competition;  Queen  Ins.  Co.  v.  State,  86  Tex.  275,  22  L.  R.  A. 
492,  24  S.  W.  397,  holding  combination  to  fix  insurance  rates  not  one  in  re- 
straint of  trade;  Milwaukee  Masons  &  Builders'  Asso.  v.  Niezerowski,  95  Wis. 
135,  37  L.  R.  A.  130,  60  Am.  St.  Rep.  97,  70  N.  W.  166,  holding 
combination  of  contractors  and  masons  to  suppress  competition  and  ad- 
vance prices  illegal;  Bailey  v.  Master  Plumbers'  Asso.  103  Tenn.  107,  46 
L.  R.  A.  563,  52  S.  W.  853,  holding  illegal,  master  plumbers'  association  to  pre- 
vent competition  and  restrict  purchase  of  supplies  and  materials;  Distilling 
A  Cattle  Feeding  Co.  v.  People,  156  111.  487,  47  Am.  St.  Rep.  200,  41  N.  E.  188, 
holding  combination  to  stifle  competition  and  control  production  and  prices  il- 
legal; Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  443,  57  L.  R.  A.  554,  90  Am.  St. 
Rep.  126,  41  S.  E.  553,  holding  combination  to  compel  outsider  to  sell  goods 
at  prices  fixed  by  it  void;  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R. 
A.  136,  29  C.  C.  A.  160,  54  U.  S.  App.  723,  85  Fed.  291,  holding  contract  between 
iron-pipe  manufacturers  for  purpose  of  restraining  competition  and  maintaining 
prices  void. 

Cited  in  footnotes  to  Texas  Standard  Cotton  Oil  Co.  v.  Adoue,  15  L.  R.  A. 
598,  which  holds  combination  to  fix  prices  of  cotton  seed  and  seed  cotton  void; 
Van  Horn  v.  Van  Horn,  10  L.  R.  A.  184,  which  holds  combination  to  drive 
trader  out  of  business  actionable;  More  v.  Bennett,  15  L.  R.  A.  361,  which 
holds  association  of  stenographers  to  control  prices  for  work  illegal  combina* 
tion;  State  v.  Phipps,  18  L.  R.  A.  658,  which  holds  combination  by  foreign  com- 
panies  to   increase   rates   of   insurance   unlawful. 

Cited  in  note   (12  L.  R.  A.  196)   on  conspiracy. 

»^  Agreements  affecting  trade. 

Cited  in  footnotes  to  Chaplin  v.  Brown,  12  L.  R.  A.  428,  which  holds  grocer's 
agreement  not  to  buy  butter  from  makers  for  two  years  if  firm  opens  butter 
store,  void;  Gloucester  Isinglass  &  Glue  Co.  v.  Russia  Cement  Co.  12  L.  R.  A. 
563,  which  holds  agreement  to  prevent  competition  between  corporations  in 
manufacture  of  glue  under  patent  valid;  State  ea?  rel.  Watson  v.  Standard  Oil 
Co.  16  L.  R.  A.  146,  which  holds  agreement  for  transfer  of  corporate  stock 
to  trustees  to  vote  and  receive  dividends  void;  Clark  v.  Needham,  .t1  L.  R.  A. 
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785,  which  holds  void  lease  of  manufacturing  machinery,  with  agreement  against 
lessor's  engaging  in  business  for  five  years;  Cummings  v.  Union  Blue  Stone 
Co.  52  L.  K.  A.  262,  which  holds  void  agreement  by  persons  controlling  90 
per  cent  of  sale  of  blue  stone  to  sell  through  common  agent,  and  maintain  agreed 
prices. 

Cited  in  notes  (8  L.  R.  A.  498,  500)  on  contracts  against  public  policy;  (11 
L.  R.  A.  437,  438)  on  contracts  to  regulate  competition  in  trade;  (11  L.  R  A. 
504)  on  contracts  in  general  restraint  of  trade;  (4  L.  R.  A.  157)  on  contracts 
in  partial  restraint  of  trade. 

^^  Monopolies. 

Cited  in  footnote  to  Stockton  v.  Central  R.  Co.  17  L.  R.  A.  97,  which  holds 
lease  of  railroad  franchises  and  roads  tends  to  monopoly. 

Cited  in  notes  (6  L.  R.  A.  457)  on  void  contracts  creating  monopolies;  (9  L. 
R.  A.  38)  on  corporations  and  monopolies:  (13  L.  R.  A.  771)  on  nature  of 
monopolies;    (12  L.  R.  A.  754)  on  restraining  monopolies  as  public  nuisances. 

^^  Fruits  of  lllegral  coratbinatlons  or  agrreements. 

Cited  in  footnote  to.  Pittsburgh  Carbon  Co.  v.  McMillin,  7  L.  R.  A.  46,  which 
holds  party  to  illegal  trust  combination  not  entitled  to  proceeds,  as  against  re- 
ceiver of  trust  assets. 

Necessary  articles  of  commerce. 

Cited  in  Queen  Ins.  Co.  v.  State,  86  Tex.  270,  22  L.  R.  A.  494,  24  S.  W.  397, 
holding  insurance  not  a  business  of  commerce,  in  which  public  has  any  right. 

2  L.  R.  A.  43,  JENNINGS'S  APPEAL,  2  Monaghan  (Pa.)   184,  16  Atl.  19. 
Limited  partnerships. 

Cited  in  Spencer  Optical  Mfg.  Co.  v.  Johnson,  53  S.  C.  536,  31  S.  E.  392,  hold- 
ing members  of  firm,  not  strictly  complying  with  statute  as  to  limited  part- 
nerships, liable  as  general   partners. 

Cited  in  footnotes  to  Vanhorne  v.  Corcoran,  4  L.  R.  A.  386,  holding  strict 
compliance  with  statute  necessary  to  liipit  liability;  State,  Tide  Water  Pipe  Co., 
Prosecutor,  v.  State  Board,  27  L.  R.  A.  684,  holding  limited  partnership  taxable 
as  corporation;  Edwards  v.  Warren  Linoline  &  Gasoline  Works,  38  L.  R,  A. 
791,  which  holds  partnership  association  organized  under  laws  of  Pennsylvania 
regarded  as  partnership,  instead  of  corporation,  in  Massachusetts. 

Cited  in  note   (8  L.  R.  A.  712)   on  limited  partnerships. 

2  L.  R.  A.  44,  BALTIMORE  &  O.  EMPLOYES'  RELIEF  ASSO.  v.  POST,  122 

Pa.    579,    15   Atl.    885. 
Presmnptlon    as    to    agent's    authority. 

Cited  in  Smith  v.  Crum  Lynne  Iron  &  Steel  Co.  208  Pa.  466,  57  Atl.  953,  hold- 
ing authority  of  superintendent  to  bind  corporation  by  contract  to  give  in- 
jured employee  life  employment  will  not  be  presumed;  Langenheim  v.  Anshutz- 
Bradberry  Co.  2  Pa.  Super.  Ct.  291,  38  W.  N.  C.  508,  holding  burden  of  show- 
ing extent  of  agent's  authority  is  on  party  seeking  to  charge  principal. 

Contracts  of  railnvay  relief  associations. 

Cited  in  footnotes  to  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  44  L.  R.  A. 
638,  which  sustains  contract  allowing  railroad  employee  option  between  action 
for  damages  or  claim  on  relief  fund;  Pittsburg,  C.  C.  &  St.  L,  R.  Co.  v.  Cox,  35 
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L.  R,  A.  507,  which  sustains  contract  that  accepting  relief  from  railroad  relief 

association  shall  release  employer  from   liability;   Oyster  v.   Burlington   Relief 

Department,  59  L.  R,  A.  292,  which  denies  right  to  recover  on   certificate  of 

railroad  relief  department,  after  recovering  full  statutory  penalty  for  employee's 

death. 

Benefits  recoirerable. 

Cited  in  footnote  to  Robinson  v.  Exempt  Fire  Co.  24  L.  R.  A.  715,  which  holds 
recovery  limited  to  benefits  accrued  at  commencement  of  suit. 

Injuries  coirered  by  accident  insurance. 

Cited  in  footnote  to  Lord  v.  American  Mut.  Acci.  Asso.  26  L.  R.  A.  742,  which 
holds  question  for  jury,  whether  entire  loss  of  hand,  within  meaning  of  accident 
policy,  caused  by  injury  without  amputation   above  w^rist. 

2  L.  R.  A.  48,  GREEN  v.  RICK,  121  Pa.  130,"  6  Am.  St.  Rep.  670,  15  Atl.  497. 
Notice  of  pendency. 

Cited  in  Hillside  Coal  &  I.  Co.  v.  Heermans,  191  Pa.  119.  43  Atl.  76,  holding 
lis  pendens  notice  to  one  purchasing  fourteen  years  after  commencement  of  ac- 
tion; Hovey  v.  Elliott,  118  N.  Y.  134,  23  N.  E.  476,  holding  purchaser  of  bonds 
with  knowledge  of  pending  litigation  bound  by  result;  Mansur  &  T.  Implement 
Co.  V.  Beer,  19  Tex.  Civ.  App.  313,  45  S.  W.  972;  holding  action  to  recover 
vendor's  lien  notes  does  not  create  notice  by  lis  pendens  to  subsequent  lienor; 
Noyes  v.  Crawford,  118  Iowa,  18,  96  Am.  St  Rep.  363,  91  N.  W.  799,  holding 
lis  pendens  no  notice  to  bona  fide  purchaser  from  one  not  a  party,  holding  by 
title  antedating  commencement  of  action. 

Cited  in  note  (2  L.  R.  A.  615)  on  divorce;  rule  of  lis  pendens, 

2  L.  R.  A.  52,  HAWS  v.  ST.  PAUL  F.  &  M.  INS.  CO.  130  Pa.  113,  15  Atl.  915, 

18  Atl.  621. 
Effect  on  policy  of  removal  of  property. 

Cited  in  British-America  Assur.  Co.  v.  Miller,  91  Tex.  420,  39  L.  R,  A.  547, 
66  Am.  St.  Rep.  901,  44  S.  W.  60,  holding  insurance  on  property  located  in  speci- 
fied place,  not  covering  the  property  when  in  another  place. 

Cited  in  note   (26  L.  R,  A.  240)  on  location  of  movable  property  as  affecting 
fire  insurance  thereon. 
Loss  by  lislttninar. 

Cited  in  note  (26  L.  R,  A.  269)   on  insurance  against  loss  by  lightning. 

2  L.  R,  A.  54,  SCHNEIDER  v.  DETROIT,  72  Mich.  240,  40  N.  W.  329. 
Appropriatiner  pri-vate  property  for  pnbllc  nse. 

Cited  in  Vanderlip  v.  Grand  Rapids,  73  Mich.  536,  3  L.  R.  A.  253,  16  Am.  St. 
Rep.  697,  41  N.  W.  677,  holding  grading  by  raising  30-foot  embankment  in  front 
of  lot,  taking  of  private  property;  Harper  v.  Detroit,  110  Mich.  429,  08  N.  W. 
265,  holding  gross  damages  should  be  awarded  to  abutting  owner  for  carrying 
street  over  railroad;  Phelps  v.  Detroit,  120  Mich.  448,  79  N.  W.  640,  holding 
city  liable  for  damages  to  abutting  owner  for  unauthorized  construction  of  bridge 
across  railroad. 
PoTrers,   grcnerally,   of  mnnicipal   corporations. 

Cited  in  notes  (7  L,  R.  A.  760)  on  power  of  municipal  corporations  to  borrow 
money  ;(11  L.  R.  A.  124)  on  power  of  taxation. 
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2  L.  R,  A.  66,  OSAGE  CITY  v.  LARKINS,  40  Kan.  206,  10  Am.  St.  Rep.  186, 

19  Pae.  658. 
Dedication  of  streets  and  alleys  to  pnbllc  nse. 

Cited  in  notes  (9  L.  R.  A.  551)  on  dedication  of  land  to  public  use  a  matter 
of  intention;  (11  L.  R.  A.  58)  on  effect  of  dedication  for  highway;  (8  L.  R.  A. 
829)   on  use  of  streets  in  cities  and  towns. 

Mtsnne  of  land  dedicated  to  pnbllc  as  an  abandonment. 

Cited  in  McAlpine  v.  Chicago  G.  W.  R.  Co.  (Kan.)  64  L.  R.  A.  89,  75  Pac  73, 
holding  land  dedicated  to  public  as  a  levee  does  not  revert  because  used  for  rail- 
road tracks  and  other  unauthorized  purposes. 

Liabtltty  of  city  for  defect  In  alley. 

Cited  in  Fletcher  v.  Ellsworth,  53  Kan.  763,  37  Pac.  115,  holding  city  not  main- 
taining alley  in  safe  condition  liable. 

Temporary  obstrnction  of  bigrbTray  as  nnlsance. 

Cited  in  Richmond  v.  Smith,  101  Va.  168,  43  S.  £.  345,  holding  large,  tempo- 
rary platform  erected  in  street  for  carnival  performances  a  nuisance  per  se. 

Liability  for  distinct,  concnrrent,  negrligrent  acts. 

Cited  in  Brown  v.  Coxe  Bros.  &  Co.  75  Fed.  691,  holding  distinct  acts  of  neg- 
ligence, concurring  to  produce  injury,  create  joint  and  several  liability. 

Liability  for  maintaininar  danar^rons  appliances  attracti-ve  to  cbildren. 

Cited  in  Kinchlow  v.  Midland  Elevator  Co,  57  Kan.  378,  46  Pac.  703,  holding 
negligence  of  owner  in  leaving  unguarded  barrel  of  hot  water  on  premises  ques- 
tion for  jury;  Ryan  v.  Towar,  128  Mich.  483,  55  L.  R.  A.  317,  92  Am.  St.  Rep. 
481,  87  N.  W.  644  (dissenting  opinion),  majority  holding  landowner  not  liable 
for  maintaining  dangerous  machine  in  building  accessible  to  children. 

Cited  in  footnotes  to  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A. 
284,  which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child 
by  toppling  over  of  large  cement  pipe  used  by  children  as  playtbing;  Rome  v. 
Cheney,  55  L.  R.  A.  221,  which  denies  city's  liability  for  drowning  of  child  in 
necessary  sewer  4  feet  wide  and  2  feet  deep ;  Missouri,  K.  &  T.  R.  Co.  v.  Edwards, 
32  L.  R.  A.  825,  holding  railroad  company  not  liable  for  injuries  to  child  climb- 
ing upon  ties  piled  in  yard  inclosed  by  fence  and  tracks. 

2  L.  R.  A.  59,  OTTAWA,  O.  C.  &  C.  G.  R.  CO.  v.  LARSEN,  40  Kan.  301,  19  Pac. 
661. 
Followed  without  discussion  in  Ottawa,  O.  C.  &  C.  G.  R.  Co.  v.  Peterson,  40 
Kan.  310,  19  Pac.  666;  Ottawa,  0.  C.  &  C.  G.  R.  Co.  v.  Lindall,  40  Kan.  310,  19 
Pac.  666;  Ottawa,  O.  C.  &  C.  G.  R.  Co.  v.  Hanson,  40  Kan.  310,  19  Pac.  666. 

Liability  to  abnttingr  lot  owners  for  obstrnction  of  street. 

Cited  in  Wichita  &  C.  R.  Co.  v.  Smith,  45  Kan.  269,  25  Pac.  623,  holding  abut- 
ting owner  cannot  recover  imless  virtually  deprived  of  access  to  his  property; 
Inter-State  Consol.  Rapid  Transit  R.  Co.  v.  Early,  46  Kan,  201,  26  Pac.  422, 
holding  railway  company  not  liable  to  abutting  owner  for  authorized  change  of 
street  grade;  Ottawa,  O.  C.  &  C.  G.  R.  Co.  v.  Peterson,  51  Kan.  607,  33  Pac.  606, 
and  Chicago,  K.  &  W.  R.  Co.  v.  Union  Investment  Co.  51  Kan.  602,  33  Pac  378, 
holding  railroad  company  not  liable  for  obstructing  street  where  vehicle  space 


56-67.]  L.  R.  A.  CASES  AS  AUTHORITIES.  155 

and  access  to  abutting  land  is  left;  Kansas,  N.  &  D.  R.  Co.  t.  Cuykendall,  42 
Kan.  236,  16  Am.  St.  Rep.  479,  21  Pac.  1051;  Leavenworth  v.  Douglass,  59  Kan. 
419,  53  Pac  123,  holding  railroad  company  not  liable  for  obstructing  street  if 
lot  owner's  access  is  not  unreasonably  abridged;  Ft.  Scott,  W.  &  W.  R,  Co.  v. 
Fox,  42  Kan.  494,  22  Pac.  583,  holding  railroad  company  liable  for  complete 
obstruction,  although  lot  accessible  from  another  street. 

Cited  in  notes  (9  L.  R.  A.  101)  on  use  of  streets  in  municipalties ;  (1  L.  R« 
A.  856)   on  dedication  of  land  to  street  uses  by  laying  out  and  platting. 

Distinguished  in  Leavenworth,  N.  &.  S.  R.  Co.  v.  Curtan,  51  Kan.  439,  33  Pac. 
^97,  holding  lot  owner  entitled  to  damages  where  railroad  cuts  off  access  to  his 
lot. 

Conseavential  damages. 

Cited  in  Garrett  v.  Lake  Roland  Elev.  R.  Co.  79  Md.  282,  24  L.  R.  A.  398, 
29  Atl.  830,  holding  authorized  erection  of  stone  abutment  in  street  no  taking 
of  private  property. 

Special  injnrir  to  abvttinir  onvner. 

Cited  in  Central  Branch  Union  P.  R.  Co.  v.  Andrews,  41  Kan.  379,  21  Pac 
*^76,  holding  measure  of  damages  difference  in  value  of  land  before  and  after 
"itreet  obstruction. 

Rlfflit  to  use  public  streets  by  railroads. 

Cited  in  footnotes  to  Montgomery  v.  Santa  Ana  &  W.  R.  Co.  25  L.  R.  A.  654, 
which  holds  railroad  on  street  not  additional  burden;  Chicago  G.  W.  R.  Co.  v. 
First  Methodist  Episcopal  Church,  50  L.  R.  A.  488,  which  holds  water  tank  in 
street,  and  station,  at  which  bells  constantly  rung  and  whistles  blown  within 
a  few  rods  of  church,  a  nuisance. 

Cited  in  notes  (17  L.  R.  A.  477)  on  what  use  of  a  street  or  highway  consti- 
tutes an  additional  burden;  (10  L.  R.  A.  772)  on  duty  of  railroad  to  keep  its 
right  of  way  in  safe  condition. 

2  L.  R.  A.  64,  HARTFORD  F.  INS.  CO.  v.  HAAS,  87  Ky.  531,  9  S.  W.  720. 
Reformation  of  insurance  policy. 

Cited  in  note  (5  L.  R.  A.  712)   on  reformation  of  policy  of  insurance. 

Nature  of  proceeds  of  insurance  policy. 

Cited  in  Spalding  v.  Miller,  103  Ky.  414,  45  S.  W.  462,  holding  proceeds  of 
policy  do  not  take  place  of  property,  but  indemnify  for  loss. 

Insurance  company  bonnd  by  agrent's  act. 

Cited  in  Wright  v.  Northwestern  Mut.  L.  Ins.  Co.  91  Ky.  213,  15  S.  W.  242, 
holding  erroneous  description  of  risk  by  company's  agent  in  application  does 
not  invalidate  policy. 

Effect  of  knoiTledgre  of  insurer's  agrent. 

Cited  in  note  (16  L.  R.  A.  34,  35)  on  effect  of  knowledge,  by  insurer's  agent, 
of  falsity  of  statements  in  application. 

Conditions  in  insurance  policy. 

Cited  in  note  (11  L.  R.  A.  345)  on  conditions  in  insurance  policy. 

2  L.  R.  A.  67,  MISSOURI  P.  R.  CO.  v.  LEWIS,  24  Neb.  848,  40  N.  W.  401. 
Enforcement  of  statutory  liability  in  another  state. 

Cited  in  O'Reilly  v.  New  York  &  N.  E.  R.  Co.  16  R.  I.  396,  6  L.  R.  A.  720, 
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19  Atl.  244,  and  Nelson  v.  Chesapeake  &  O.  R,  Co.  88  Va.  976,  15  L.  R.  A.  587, 
14  S.  E.  838,  holding  right  of  action  created  by  statute  may  be  prosecuted  in 
state  having  similar  statute;  Huntington  v.  Attrill,  146  U.  S.  675,  36  L.  ed. 
1130,  13  Sup.  Ct.  Rep.  224,  holding  statute  making  officers  of  corporation  sign- 
ing false  certificate  liable  for  debts,  enforceable  in  another  state. 

Cited  in  notes  (56  L.  R.  A.  196,  203)  on  taking  jurisdiction  of  cause  of  action 
for  death  or  bodily  injury  arising  outside  of  state, — similar  statute  in  forum 
as  condition;  (15  L.  R.  A.  583)  on  enforceability  of  rights  of  action  for  cau-s- 
ing  death,  accruing  under  foreign  statutes;  (56  L,  R.  A.  215)  on  right  of  rep- 
resentative appointed  in  forum  to  maintain  action  for  death  caused  outside  of 
state. 

Actions  for  negrliflrence. 

Cited  in  footnote  to  Moe  v.  Smiley,  3  L.  R.  A.  341,  which  holds  action  for 
death  does  not  survive  against  administrator. 

Cited  in  notes  (4  L.  R.  A.  261)  on  liability  for  death  caused  by  negligenc*: 
(5  L.  R.  A.  172)  on  action  for  damages  for  death  caused  by  negligence;  <? 
L.  R.  A.  798)  on  liability  of  master  for  neglect  of  duty;  (2  L.  R.  A.  521)  on 
master *s  duty  to  provide  safe  appliances. 

Negrllarence  not  presumed  from  fact  of  accident. 

Cited  in  Sheets  v.  Chicago  &  I.  Coal  R.  Co.  139  Ind.  689,  39  N.  E.  154: 
Wabash  R.  Co.  v.  Ray,  152  Ind.  398,  51  N.  E.  920;  Lane  v.  Missouri  P.  R.  Co. 
64  Kan.  758,  68  Pac.  626, — holding  operation  of  railroad  without  blocking  fro:!^ 
not,  as  matter  of  law,  negligence;  Lane  v.  Misouri  P.  R.  Co.  64  Kan.  758,  6^ 
Pac.  626,  holding,  in  action  for  injuries  by  faulty  construction  of  switch,  plain- 
tiff must  show  it  either  defective  or  not  of  approved  kind;  Lincoln  Street  R- 
Co.  V.  Cox,  48  Neb.  810,  67  N.  W.  740,  holding  jury  may  not  infer  negligence 
from  mere  fact  of  accident. 

Canse  of  action  as  basis  for  ffrantlnjc:  administration. 

Cited  in  Missouri  P.  R.  Co.  v.  Bradley,  51  Neb.  600,  71  N.  W.  283  (distin- 
guished in  dissenting  opinion),  holding  cause  of  action  for  causing  death,  estate 
sufficient  for  granting  administration  where  nonresident  was  injured;  Re  Mayo. 
60  S.  C.  415,  54  L.  R.  A.  666,  38  S.  E.  634,  holding  cause  of  action  for  death 
enforceable  only  by  administrator  warrants  granting  administration  on  estate 
of  nonresident  without  other  assets. 

Cited  in  footnote  to  Re  Mayo,  54  L.  R.  A.  660,  which  authorizes  appointment 
of  administrator  in  county  where  nonresident  killed,  to  bring  action  for  \u< 
death. 

Cited  in  note  (24  L.  R.  A.  686)  on  right  of  action  for  wrongful  death,  giving 
jurisdiction  for  appointing  administrator. 

Appointment  of  administrator,  honv-  assailable. 

Cited  in  Bradley  v.  Missouri  P.  R.  Co.  51  Neb.  654,  66  Am.  St.  Rep.  473,  71 
N.  W.  282,  holding  appointment  of  administrator,  regular  on  record,  not  assail- 
able collaterally;  Missouri  P.  R.  Co.  v.  Bradley,  51  Neb.  605,  71  N.  W.  283,  hcM- 
mg  one  sued  by  administrator  cannot  institute  proceedings  to  revoke  appoint- 
ment, showing  no  want  of  jurisdiction. 

Distinguished  in  Elgutter  v.  Missouri  P.  R.  Co.  53  Neb.  749,  74  N.  W.  255, 
holding  appointment  of  administrator  may  be  collaterally  attacked  where  record 
shows  lack  of  jurisdiction. 
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Jadlclal  notice. 

Cited  in  footnotea  to  Richardson  v.  Buhl,  6  L.  R,  A.  458,  holding  courts  will 
judicially  notice  illegality  of  contract;  Com.  v.  King,  5  L.  R.  A.  536,  which 
authorizes  taking  judicial  notice  that  river  not  a  public  highway. 

2  L.  R.  A.  75,  MISSOURI  P.  R.  CO.  v.  FAGAN,  72  Tex.  127,  13  Am.  St.  Rep. 

776,  9  S.  W.  749. 
Usaire  and  cnstom  as  alfectinir  contract  liability. 

Cited  in  American  Cent.  Ins.  Co.  v.  Green,  16  Tex.  Civ.  App.  540,  41  S.  W.  74, 
holding  insurance  custom  as  to  use  of  gasoline,  not  provable  to  vary  policy. 
Cited  in  note   (13  L.  R.  A.  439)  on  custom  and  usage  as  law. 

'WwLl-%'er  of  rlshta  aa  condition  of  recelvlnar  and  carrylnfr  frel^ltt. 

Cited  in  Kirby  v.  Western  U.  Teleg.  Co.  4  S.  D.  117,  30  L.  R.  A.  619,  46  Am. 
St.  Rep.  765,  55  N.  W.  759,  holding  carrier  cannot  compel  shipper  to  waive  rights 
as  condition  of  carrying  freight. 

Stipulation  aa  to  notice. 

Cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Greathouse,  82  Tex.  Ill,  17  S.  W.  834,  hold- 
ing stipulation  as  to  giving  notice  of  damages  only  enforceable  when  pleaded  and 
reasonable;  Missouri  P.  R.  Co.  v.  Childers,  1  Tex.  Civ.  App.  305,  21  S.  W.  76, 
holding  reasonableness  of  stipuhition  as  to  notice  of  loss  question  for  jury;  Hous- 
ton &  T.  C.  R.  Co.  v.  Davis.  11  Tex.  Civ.  App.  28,  31  S.  W.  308  holding  burden 
upon  carrier  to  allege  and  prove  reasonableness  of  notice  of  loss  stipulation. 

Cited  in  footnote  to  Good  v.  Galveston,  H.  &  S.  A.  R.  Co.  4  L.  R.  A.  801,  hold- 
ing stipulation  as  to  written  notice  of  loss  to  be  given  to  nearest  station  agent 
unreasonable. 

Meaanre  of  damagrea. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ball,  80  Tex.  606,  16  S.  W.  441,  hold- 
ing freight  charges,  if  not  paid,  should  be  deducted  from  damages;  Ft.  Worth 
A  D.  C.  R.  Co.  V.  Greathou.se,  82  Tex,  111,  17  S.  W.  834,  holding  market  value 
at  place  of  destination  should  govern,  cattle  being  shipped  for  immediate  sale; 
Taylor,  B.  &  H.  R.  Co.  v.  Montgomery,  4  Tex.  App.  Civ.  Cas.  (Willson)  401, 
suggesting,  without  deciding,  that  evidence  as  to  value  at  time  cattle  were  sold 
is  admissible  as  to  damages;  New  York,  L.  E.  &  W.  R.  Co.  v.  Estill,  147  U.  S. 
618,  37  L.  ed.  305,  13  Sup.  Ct.  Rep.  444,  and  Baker  v.  Mima,  14  Tex.  Civ.  App. 
416,  37  S.  W\  190,  holding  reduction  of  value  of  stock  by  premature  loss  of  off- 
spring proper  measure  of  damages;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Eddins,  7  Tex.  Civ. 
App.  121,  26  S.  W.  161,  holding  value  of  injured  animals  at  place  of  destination 
proper  measure  of  damages  on  contract  limiting  liability  to  defendant's  own 
line;  Missouri,  K.  &  T.  R.  Co.  v.  Webb,  20  Tex.  Civ.  App.  440,  49  S.  W.  520, 
holding  difference  between  vilue  of  property  at  time  it  was  delivered  and  at 
time  it  should  have  been,  proprr  measure  of  damages;  Virginia  F.  &  M.  Ins.  Co. 
V.  Cannon,  18  Tex.  Civ.  App.  593,  45  S.  W.  945,  holding  evidence  of  market  value 
of  goods  where  salable  before  and  after  fire  admissible  in  proof  of  cash  value  > 
New  York,  L.  E.  &  W.  R.  Co.  v.  Estill,  147  U.  S.  017,  618,  37  L.  ed.  305,  13  Sup. 
Ct.  Rep.  444,  holding  difference  in  market  value  of  cattle  on  arrival  but  for 
and  by  reason  of  carrier's  negligence  proper  measure  of  damages. 

Dntlea  and  reaponalbllltlea  of  carrlcra  of  atock. 

Cited  in  footnote  to  Good  v.  Galveston,  H.  &  S.  A.  R.  Co.  4  L.  R.  A.  801, 
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which  holds  carrier  liable  for  needless  delay,  confinement,  and  bruising  of  live 
stock. 

Cited  in  notes  (9  L.  R.  A.  450,  452)  on  duty  to  furnish  cars  for  transporta- 
tion, and  safe  mode  of  delivery;  (4  L.  R,  A.  545)  on  responsibility  of  cariers  of 
live  stock;  (13  L.  R.  A.  262)  on  construction  of  contract  for  shipment  of  live 
stock. 

2  L.  R.  A.  78,  DAVIS  v.  KLINE,  96  Mo.  401,  9  S.  W.  724. 

Attorney  and  client. 

Cited  in  Aultman  v.  Loring.  76  Mo.  App.  70,  holding  attorney  buying  property 
on  execution  holds  subject  to  client's  election  to  take;  Eoff  v.  Irvine,  108  Mo. 
383,  32  Am.  St.  Rep.  609.  18  S.  W.  907,  holding  attorney  consulted  about  land 
title  may  not,  though  withdrawn  from  employment,  purchase  outstanding  title. 

Distinguished  in  Stewart  v.  Perkins,  110  Mo.  671,  19  S.  W.  989,  holding  attor- 
ney taking  no  advantage  of  knowledge  acquired  in  professional  capacity  may  as- 
sert adverse  title. 

Testimony  of  deceased  witness,  iiovr  proT-ed. 

Cited  in  Dwyer  v.  Bassett,  1  Tex.  Civ.  App.  515,  21  S.  W.  621,  holding  agreed 
statement  of  facts  on  appeal,  its  correctness  being  proved,  admissible  to  prove 
testimony  of  deceased  witness. 

Distinguished  in  Fisher  v.  Fisher,  131  Ind.  464,  29  N.  E.  31,  holding  bill  of 
exceptions  not  admissible  to  prove  evidence  of  deceased  witness,  without  proof 
of  correctness;  Simmons  v.  Spratt,  26  Fla.  463,  9  L.  R.  A.  347,  8  So.  123,  holding 
bill  of  exceptions  not  admissible  of  itself  to  prove  testimony  of  deceased  Tvit- 
ness. 

Equity  disregards  Incompetent  evidence. 

Cited  in  Bush  v.  Arnold,  50  Mo.  App.  17,  holding  court  of  equity  must  dis- 
regard incompetent  evidence  in  deciding  case. 

Snlilclency  of  slierllf' s  deed. 

Cited  in  Hall  v.  Klepzig,  99  Mo.  89,  12  S.  W.  372,  holding  sheriff's  deed  suffi- 
cient where  recitals  conform  to  execution,  though  varying  from  judgment. 

2  L.  R.  A.  80,  GURLEY  v.  ARMSTEAD,  148  Mass.  267,  12  Am.  St.  Rep.  555, 

19  N.  E.  389. 
Conversion. 

Cited  in  Robert  C.  White  Live  Stock  Commission  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  87  Mo.  App.  336.  holding  possession  of  personal  property  prima  facie  evi- 
dence of  ownership;  Steele  v.  Marsicano,  102  Cal.  670,  36  Pac.  920,  holding 
there  must  be  a  tortious  act  to  establish  conversion. 

Cited  in  note  (50  L.  R.  A.  662)  on  liability  of  servant  or  agent  for  conver- 
sion, trespass,  or  other  positive  act  of  wrongdoing  against  third  parties  under 
orders  of  his  employer. 

Distinguished  in  Wright  &  C.  Wire  Cloth  Co,  v.  Warren,  177  Mass.  289,  58 
N.  E.  1082,  holding  notice  of  consignment  to  plaintiff,  with  words  "Notify  A-," 
not  to  authorize  treatment  of  A.  as  consignee. 
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2  L.  R.  A.  81,  RIDEOUT  v.  KNOX,  148  Mass.  368,  12  Am.  St.  Rep.  560,  19  N. 

E.  390. 
Lesl^latloB  to  pre-vent  miisaiice. 

Cited  in  Com.  v.  Parks,  155  Mass.  532,  30  N.  E.  174,  holding  that  it  was  valid 
exercise  of  power  for  board  of  aldermen  to  forbid  blasting  without  its  written 
consent;  Townsend  v.  State,  147  Ind.  632,  37  L.  R.  A.  299,  62  Am.  St.  Rep.  477, 
47  N.  E.  19,  holding  valid,  act  to  prevent  wasteful  use  of  natural  gas;  Com.  v. 
Roberts,  155  Mass.  283,  16  L.  R.  A.  401,  29  N.  E.  522,  holding  act  to  regulate 
water  closets  was  intended  to  apply  to  violations  continuing  after  its  passage; 
Health  Department  v.  Trinity  Church,  145  N.  Y.  42,  27  L.  R.  A.  714,  45  Am. 
St.  Rep.  579,  39  N.  E.  833,  holding  act  compelling  use  of  water  in  tenement? 
valid;  Horan  v.  Byrnes,  72  N.  H.  96,  62  L.  R.  A.  603,  footnote,  p.  602,  54  Atl. 
945,  upholding  statute  making  private  nuisance  of  boimdary  fence  exceeding  6 
feet,  erected  solely  to  annoy;  Brostrom  v.  Lauppe,  179  Mass.  317,  60  N.  E.  785, 
holding  act  relating  to  height  of  fences  applies  only  to  fence  on  or  near  divi- 
sion line;  Spaulding  v.  Smith,  162  Mass.  544,  39  N.  E.  189.  holding  act  regulat- 
ing height  of  fences  does  not  aply  to  fence  on  opposite  side  of  highway;  United 
States  V.  Douglas- Willan  Sartoris  Co.  3  Wyo.  301,  22  Pac.  92  (dissenting  opin- 
ion), majority  holding  act  forbidding  indosure  of  public  lands  invalid  so  far 
as  it  forbids  erection  of  fence  wholly  on  owner's  land;  Camfield  v.  United  States 
167  U.  S.  523,  42  L.  ed.  261,  17  Sup.  Ct.  Rep.  864,  holding  owner  cannot  builc» 
fence  on  his  own  land  so  as  to  inclose  public  lands  forbidden  by  Congress. 

Cited  in  notes  (36  L.  R.  A.  593)  on  power  of  municipal  corporation  to  de 
fine,  prevent,  and  abate  nuisances;  (52  L.  R.  A.  940)  on  constitutionality  of 
retroactive  statute  creating  right  of  action,  or  of  set-off  on  account  of  past  actr 
or  transactions. 

Balldlnff  ■trnctnre  on  ovrn  land. 

Cited  in  Metzger  v.  Hochrein,  107  Wis.  270,  50  L.  R.  A.  307,  81  Am.  St.  Rep 
841,  83  N.  W.  308,  and  Bordeaux  v.  Greene,  22  Mont.  266,  74  Am.  St.  Rep.  600 
56  Pac.  218,  holding  owner  can  build  on  his  own  land  fence  to  any  height. 

Malevolence  In  matntainlngr  nnisance. 

Cited  in  Lord  v.  Langdon,  91  Me.  222,  39  Atl.  552,  holding  building  fencf 
above  legal  height  was  malicious  act;  Hunt  v.  Coggin,  66  N.  H.  141,  20  Atl. 
250,  holding  structure  for  signboard  for  store  not  shown  to  have  been  erected 
for  purpose  of  annoying;  Smith  v.  Morse,  148  Mass.  409,  19  N.  E.  393,  holding 
illegal  fence  being  maliciously  allowed  to  stand,  owner  liable  even  if  nothing 
done  since  passage  of  act. 

Cited  in  notes  (40  L.  R.  A.  178,  182)  on  liability  for  the  malicious  erec- 
tion of  a  fence;  (62  L.  R.  A.  686)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

Injunction  to  prevent  nnisance. 

Cited  in  Middlesex  Co.  v.  McCue,  149  Mass.  104,  14  Am.  St.  Rep.  402,  21  N. 
£.  230,  holding  owner  will  not  be  enjoined  from  cultivating  his  land,  although 
solid  matter  carried  into  neighbor's  pond;  Karasek  v.  Peier,  22  Wash.  427,  50 
L.  R.  A.  348,  61  Pac.  33,  authorizing  injunction  against  erection  of  fence  where 
malevolence  shown. 

Cited  in  footnote  to  Hague  v.  Wlieeler,  22  L.  R.  A.  141,  which  denies  liability 
to  adjoining  owner  for  permitting  escape  of  gas  from  well. 
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Police  restraint  on  bnstness. 

Cited  in  Com.  v.  Gilbert,  160  Mass.  160,  22  L.  R.  A.  442,  35  N.  E.  454,  holding 
valid  act  forbidding  catching  and  selling  fish  artificially  propagated  and  main- 
tained. 

Cited  in  note   (21  L.  R.  A.  794)   on  police  restraints  upon  business. 

Declaration  of  trlfe  affalnst  hnsband**  Interest. 

Cited  in  Fourth  Nat.  Bank  v.  Nichols,  43  Mo.  App.  390,  holding  unsworn  dec- 
laration by  wife  against  husband's  interest  inadmissible. 

Damages  for  maintalnlnar  nnlsance. 

Cited  in  Taft  v.  Com.  158  Mass.  547,  33  N.  E.  1046,  holding  damages  for  quasi 
nuisance  not  allowable  in  taking  land  for  sewer;  Miller  v.  Horton,  152  Mass. 
547,  10  L.  R.  A.  119,  23  Am.  St.  Rep.  850,  26  N.  E.  100,  holding  horse  cannot 
be  condemned  to  be  killed  without  compensation,  unless  it  has  a  contagious  dis- 
ease. 

2  L.  R.  A.  83,  DODGE  v.  BOSTON  &  B.  S.  8.  CO.  148  Mass.  207,  12  Am.  St.  Rep. 

541,  19  N.  E.  373. 
Bearlnnlnar  and  ending  of  relation  of  carrier  and  passenarer. 

Cited  in  June  v.  Boston  &  A.  R.  Co.  163  Mass.  82,  26  N.  E.  238,  holding  per- 
son walking  toward  station  intending  to  buy  ticket  not  a  passenger;  Seawell 
V.  Carolina  C.  R.  Co.  132  N.  C.  859,  44  S.  E.  610,  holding  person  waiting  at  sta- 
tion to  take  train  entitled,  as  passenger,  to  protection  from  assault. 

Distinguished  in  Webster  v.  Fitchburg  R.  Co.  161  Mass.  300,  24  L.  R.  A.  524. 
37  N.  E.  165,  holding  running  to  board  train  outside  station  not  proper  presen- 
tation for  carriage;  Creamer  v.  West  End  Street  R.  Co.  156  Mass.  322,  16  L.  R. 
A.  491,  32  Am.  St.  Rep.  456,  31  N.  E.  391,  holding  relation  of  passenger  to 
carrier  terminates  as  soon  as  he  alights  from  street  car  in  street. 

»—  LeaT-lner  and  retnrnlnflr  at  Intermediate  points. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Coggins,  32  C.  C.  A.  5,  60  U.  S.  App.  140, 
88  Fed.  459,  holding  person  alighting  at  intermediate  station  for  usual  and 
reasonable  purposes  still  a  passenger;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64 
Neb.  640,  57  L.  R.  A,  892,  97  Am.  St.  Rep.  666,  90  N.  W.  649,  holding  rule 
inapplicable  where  passenger  leaves  train  at  point  not  intended  for  such  pur- 
pose. 

Cited  in  footnote  to  De  Kay  v.  Chicago,  M.  &  St.  P.  R.  Co.  4  L.  R.  A.  632, 
which  holds  that  passenger  leaving  train  at  intermediate  station  assumes  respon- 
sibility for  his  movements. 

Cited  in  note  (15  L.  R.  A.  399)  on  rights  and  liability  of  parties  when  pas- 
senger temporarily  leaves  vehicle  before  completing  journey. 

Distinguished  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sattler,  64  Neb.  640,  97  Am. 
St.  Rep.  666,  90  N.  W.  C49,  holding  one  leaving  train  sidetracked  at  intermedi- 
ate station  to  get  water  not  entitled  to  protection  as  passenger. 

Degrree  of  care,  skill,  and  dlllarence  dne  paMsengrer. 

Cited  in  Gilbert  v.  West  End  Street  R.  Co.  160  Mass.  406,  36  N.  E.  60,  holding 
carrier  not  responsible  for  all  accidents  by  any  means  preventable;  Illinois  C.  R. 
Co.  V.  Kuhn,  107  Tenn.  Ill,  64  S.  W.  202;  Olds  v.  New  York,  N.  H.  &  H.  R.  Co. 
172  Mass.  77.  51  N.  E.  450;  Montgomery  &  E.  R.  Co.  v.  Mallette,  92  Ala.  216,  9 
So.  363, — holding  law  requires  carrier  to  use  highest  care,  diligence,  and  skill 
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known  to  careful,  diligent,  and  skilful  carriers-;  Central  of  Georgia  R.  Co.  ▼. 
Johnston,  106  Ga.  136,  32  S.  E.  78,  upholding  charge  that  carrier  should  exercise 
''extra  high  degree  of  care"  toward  passengers;  Alabama  G.  S.  R.  Co.  v.  Hill, 
93  Ala.  521,  30  Am.  St.  Rep.  65,  9  So.  722,  upholding  charge  implying  that  law 
requires  carrier  to  use  "strict  diligence;"  Galligan  v.  Old  Colony  Street  R.  Co. 
182  Mass.  215,  65  N.  E.  48,  holding  street  railway  company  bound  to  exercise 
highest  degree  of  care  to  guard  against  landslide  in  cut  on  highway;  Nichols  v. 
Lynn  &  B.  R.  Co.  168  Mass.  530,  47  N.  E.  427,  holding  it  question  for  jury  whether 
street  car  was  started  with  due  care. 

Cited  in  notes  (2  L.  R.  A.  252)  on  liability  of  railroads  as  carriers,  as  in- 
surers of  lives  and  safety  of  passengers;  (6  L.  R.  A.  241)  on  care  and  diligence 
required  of  carrier  of  passengers;  (8  L.  R.  A.  674)  on  duty  of  caiTiers  to  use 
fare  for  safety  of  passengers;  (12  L.  R.  A.  746)  on  duty  of  railroad  company  to 
furnish  proper  cars. 

-^  In  and  about  stations. 

Cited  in  Jordan  v.  New  York,  N.  H.  A  H.  R.  Co.  165  Mass.  347,  32  L,  R.  A.  102, 
52  Am.  St.  Rep.  522,  43  N.  E.  Ill,  upholding  recovery  for  injury  received,  by 
person  intending  to  become  passenger,  in  station  toilet  room;  Brooks  v.  Old  Col- 
ony R.  Co.  168  Mass.  167,  46  N.  E.  566,  holding  carrier  not  liable  to  passenger 
struck  upon  station  platform  by  runaway  horse;  Bethmann  v.  Old  Colony  R.  Co. 
155  Mass.  354,  29  N.  E.  587,  holding  carrier  owes  person  alighting  on  station 
platform  utmost  care  and  diligence  consistent  with  the  business;  Daniel  v.  Peters- 
burg R.  Co.  117  N.  C.  610,  23  S.  E.  327,  holding  carrier  liable  for  wrongful  shoot- 
ing of  traveler  by  depot  agent;  Young  v.  New  York,  N.  H.  &  H.  R.  Co.  171  Mass. 
34,  41  L.  R.  A.  193,  50  N.  E.  455,  holding  person  at  station  intending  to  take 
train  entitled  to  safe  access. 

Cited  in  notes  (6  L.  R.  A.  193)  on  duty  of  carrier  to  keep  platforms  and  ap- 
proaches in  safe  condition;  (20  L.  R.  A.  521)  on  measure  of  care  which  a  carrier 
must  take  to  keep  its  platforms  and  approaches  safe. 

—  Car  platforms. 

Cited  in  Oilman  v.  Boston  &  M.  R.  Co.  168  Mass.  455,  47  N.  E.  193,  holding 
carrier  liable  to  passenger  injured  by  slipping  on  snow  on  car  platform. 

»^  Passenger  elevators. 

Cited  in  footnote  to  Goodsell  v.  Taylor,  4  L.  R.  A.  673,  which  holds  manager  of 
passenger  elevator  to  same  degree  of  care  as  common  carrier. 

Reasonableness  of  carrier's  regulations. 

Cited  in  Sweetland  v.  Lynn  &  B.  R.  Co.  177  Mass.  579,  51  L.  R.  A.  784,  59  N. 
E.  443,  holding  rule  forbidding  use  of  platform  by  passengers  may  be  waived  or 
abandoned;  Jackson  v.  Grand  Ave.  R.  Co.  118  Mo.  220,  24  S.  W.  192,  holding 
passengers  should  learn  carrier's  reasonable  regulations  for  their  safety. 

Cited  in  note  (3  L.  R.  A.  134)  on  passenger's  rights  to  proper  treatment  by 
carrier. 

2  L.  R.  A.  87,  ATTY.  GEN.  ea  rel,  ADAMS  v.  TARR,  148  Mass.  309,  19  N.  E.  358. 
Rlgrlits  in  public  nvaters. 

Cited  in  footnotes  to  California  Nav.  &  Improv.  Co.  v.  Union  Transp.  Co.  46 
L.  R.  A.  825,  which  holds  public  use  as  landing  place  of  shore  of  navigable  waters 
outside   municipality   not    included   in   dedication   for   highway:    Com.    v.   Man- 
L.  R.  A.  Au. — Vol.  I. — 11. 
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Chester,  9  L.  R.  A.  236,  which  holds  state  may  regulate  fishing  in  bay  within  its 
borders. 

Cited  in  note  (9  L.  R.  A.  807)  on  fishery  rights. 

Title  by  custom. 

Cited  in  Becker  v.  Hall,  116  Iowa,  693,  56  L.  R.  A.  657,  88  N.  W.  324,  holding 
custom  to  appropriate  ice  in  public  stream  insufficient  to  support  title  contrary 
to  public  right. 

Cited  in  notes  (2  L.  R.  A.  836)  on  usages  and  customs;  (3  L.  R.  A.  860)  on 
binding  force  of  custom  and  usage;  (13  L.  R.  A.  439,  440)  on  custom  and  usage 
as  law;   (6  L.  R.  A.  261)  on  estate  created  by  dedication. 

Title  by  poMiesslon  adverse  to  pvblie  rlgrbt. 

Cited  in  Atty.  Gen.  v.  Vineyard  Grove  Co.  181  Mass.  509,  64  N.  E.  75,  holding 
one  year's  possession  insufficient. 

Cited  in  note  (53  L.  R.  A.  902)  on  prescriptive  right  to  maintain  public 
nuisance. 

Procediure  by  attorney  flreneral. 

Cited  in  Atty.  Gen.  v.  Williams,  174  Mass.  484,  47  L.  R.  A.  319,  55  N.  E.  77, 
holding  information  in  equity  by  attorney  general  propeif  method  to  prevent  vio- 
lation of  building  regulations  in  Boston. 

Cited  in  note  (42  L.  R.  A.  823)  on  abatement  of  buildings,  fences,  etc.,  as  nui- 
sances by  injunctions  at  siiit  of  municipal  authorities. 

Title  to  proylnolal  settlements  by  royal  arrant. 

Cited  in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  2,  18  L.  R.  A.  681,  25  Atl. 
718,  holding  grant  of  township  by  provincial  executive  in  name  of  King  passed 
title  to  grantees  as  owners  and  tenants  in  common. 

2  L.  R.  A.  92,  PEOPLE  ex  rel.  ATTY.  GEN.  v.  STANFORD,  77  Cal.  360,  19  Pac 

693,  18  Pac.  85. 
Actions  for  usurpation  of  corporate  povrers. 

Cited  in  People  v.  Reclamation  Dist.  No.  136,  121  Cal.  529,  50  Pac.  1068,  hold- 
ing state  not  estopped  from  questioning  validity  of  corporation  by  suffering,  for 
twenty  years,  exercise  of  corporate  rights;  People  ew  reU  Stone  T.  Jefferds,  126 
Cal.  302,  58  Pac.  704,  holding  dismissal  of  action  for  usurpation  of  franchise  for 
laches  in  prosecution,  no  bar  to  subsequent  action. 

Parties  to  action  to  test  corporate  existence. 

Cited  in  People  v.  Gunn,  85  Cal.  244,  24  Pac.  718,  holding  municipal  corpora- 
tion necessary  party  to  proceeding  to  test  validity  of  its  charter;  State  ew  rel. 
Sanche  v.  Webb,  97  Ala.  119,  38  Am.  St.  Rep.  151,  12  So.  377,  holding  alleged 
corporation  not  proper  party  to  action  for  fraudulent  usurpation  of  corporate 
powers;  People  ex  rel.  Sels  v.  Reclamation  Dist.  No.  551,  117  Cal.  117,  48  Pac 
1016,  raising,  without  deciding,  question  whether  action  of  quo  warranto  can  be 
maintained  against  reclamation  district  whose  corporate  existence  is  questioned. 

Asslarnment  of  franchise  to  learally  organised  corporation. 

Cited  in  Los  Angeles  v.  Los  Angeles  City  Water  Co.  177  U.  S.  576,  44  L.  ed. 
894,  20  Sup.  Ct.  Rep.  736,  holding  contract  made  by  municipality  at  time  when 
decisions  established  right  of  legislature  to  grant  franchise  by  special  l^sla- 
tion  not  affected  by  subsequent  decisions  or  change  of  Constitution. 
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2  L.  R.  A.  96,  ATLANTA  NAT.  BANK  ▼.  BURKE,  81  Ga.  697,  7  S.  E.  738. 
Liability  of  bank  payliiir  forgr^d  paper. 

Cited  in  Kenneth  Invest.  Co.  v.  National  Bank,  96  Mo.  App.  145,  70  S.  W.  173, 
holding  bank  liable  to  depositor  for  money  paid  out  on  forged  checks. 

Cited  in  footnotes  to  Critten  v.  Chemical  Nat.  Bank,  57  L.  R.  A.  529,  which 
holds  bank  paying  plainly  altered  check  to  clerk  of  drawer  without  asking  ex- 
planation liable  for  loss  from  subsequent  payment  of  similar  checks;  Pickle  t. 
People's  Nat.  Bank,  7  L.  R.  A.  93,  which  holds  acceptance  of  check  necessary  to 
give  right  of  action  against  bank;  Janin  v.  London  &  S.  F.  Bank,  14  L.  R.  A. 
320,  which  holds  depositor's  delay  in  returning  forged  check  no  defense  to  bank 
not  injured  thereby. 

Cited  in  notes  ( 12  L.  R.  A.  793 )  on  liability  of  bank  paying  on  forged  signa- 
ture; (27  L.  R.  A.  428)  on  duty  of  depositor  in  respect  to  checks  bearing 
forged  indorsements  charged  against  account:  (50  L.  R.  A.  80)  on  loss  in  case 
of  issue  or  indorsement  of  check  or  bill  to  impostor. 

Daty  to  kno-vr  stsnature. 

Cited  in  footnotes  to  Kummel  v.  Germania  Sav.  Bank,  13  L.  IL  A.  786,  which 
holds  vigilance  to  detect  forgery  due  to  depositor  by  savings  bank  officers;  First 
Nat.  Bank  v.  Northwestern  Nat.  Bank,  26  L.  R.  A.  289,  which  holds  genuineness 
of  indorsement  not  admitted  by  drawee  accepting  or  paying  check. 

Cited  in  notes  (6  L.  R.  A.  724)  on  obligations  of  banker;  (6  L.  R.  A.  626)  on 
duty  and  obligation  of  bankers. 

Rlffbt*  of  payer  of  forced  paper. 

Cited  in  footnotes  to  Northwestern  Nat.  Bank  v.  Bank  of  Commerce,  15  L.  IL 
A.  102,  which  holds  bank  crediting  forged  drdft  to  payee  and  forwarding  for 
collection  a  bona  fide  holder;  Iron  City  Nat.  Bank  v.  Ft.  Pitt  Nat.  Bank,  23  L. 
R.  A.  616,  which  denies  right  of  recovery  by  payer  of  forged  check. 

2  L.  R.  A.  99,  BIRDSEYE  v.  BAKER,  82  Ga.  142,  14  Am.  St.  Rep,  142,  7  S.  E. 

863. 
Confliet  of  lavrs. 

Cited  in  notes  (2  L.  R.  A.  328)  on  conflict  of  laws  as  affecting  validity  of  con- 
tract; (6  L.  R.  A.  110)  on  conflict  of  laws  in  regard  to  validity  of  insolvent's  as- 
signment; (23  L.  R.  A.  34)  on  extraterritorial  effect  of  voluntary  assignment 
of  personal  property. 

Sitiu  of  debt. 

Cited  in  note  ( 6  L.  R.  A.  109 )  on  validity  of  assignment  for  benefit  of  creditors. 

2  L.  R.  A.  102,  WESTERN  &  A.  R.  CO.  v.  EXPOSITION  COTTON  MILLS,  81 
Ga.  522,  7  S.  E.  916. 
Appeal  from  judgment  sustaining  demurrer  to  amended  complaint  in  83  Ga. 
441,  JO  S.  E.  113. 

Liability  of  connecting  roads. 

Cited  in  Savannah,  F.  &  W.  R.  Co.  v.  Commercial  Guano  Co.  103  Ga.  697,  30  S. 
E.  555,  holding  railway  using  spur  track  of  another  company  to  obtain  goods 
from  warehouse,  initial  carrier,  though  compensation  for  trackage  paid  to  another ; 
Kerr  v.  Georgia  R.  Co.  105  Ga.  372,  31  S.  E.  114,  holding  company  not  oontem- 
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plated  as  connecting  carrier  not  liable  as  such,  though  transporting  goods  to  des- 
tination ;  Atlanta  Nat.  Bank  v.  Southern  R.  Co.  106  Fed.  628,  holding  carrier  re- 
ceiving cotton  at  -way  station  for  delivery  to  its  compress  not  connecting  carrier 
on  through  contract;  Susong  v.  Florida  C.  &  P.  R.  Co.  115  Ga.  364,  41  S.  E.  566, 
holding  burden  is  on  connecting  carrier  receiving  car  without  exception  to  show 
shipment  was  not  then  in  good  order. 

Conflict  of  lavrs. 

Cited  in  Illinois  C.  R.  Co.  v.  Beebe,  174  ni.  26,  43  L.  R.  A.  214,  66  Am.  St 
Rep.  253,  50  N.  £.  1019,  holding  contract  of  carriage  performable  in  more  than 
one  jurisdiction,  governed  by  lex  loci  celebrationis. 

Cited  in  note  (63  L.  R.  A.  525)  on  conflict  of  laws  as  to  carrier's  contracts. 

Carrier's  lien. 

Cited  in  note  (4  L.  R.  A.  376)  on  lien  of  carrier. 

2  L.  R.  A.  105,  STERNBERGER  v.  CAPE  FEAR  &  Y.  VALLEY  R.  CO.  29  S.  C. 

510,  7  S.  E.  836. 
Interstate   commerce. 

Cited. in  State  ex  rel.  Railroad  &  W.  Commission  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  40  Minn.  272,  3  L.  R.  A.  240,  12  Am.  St.  Rep.  730,  41  N.  W.  1047,  holding 
state  commission  cannot  fix  rates  between  two  points  in  same  state  over  route 
extending  across  another  state;  Hanley  v.  Kansas  City  Southern  R.  Co.  187  U. 
S.  621,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  214,  denying  authority  of  state  commis- 
sioners to  fix  rates  between  points  within  state  over  railroad  passing  in  part 
through  adjoining  territory. 

Cited  in  notes  (60  L.  R.  A.  644,  646)  on  corporate  taxation  and  the  commerce 
clause;  (17  K  R.  A.  443)  on  whether  shipments  between  points  in  the  same 
state  lose  their  character  of  domestic  commerce  by  passing  out  of  the  state  durin<; 
transportation. 

Disapproved  in  State  ex  rel.  Railroad  Comrs.  v.  Western  U.  Teleg.  Co.  113  X. 
C.  223,  22  L.  R.  A.  571,  18  S.  E.  389,  holding  telegraph  messages  between  points 
in  same  state,  although  partially  traversing  another  state,  not  interstate 
commerce. 

2  L.  R.  A.  106,  LEE  v.  MOSELEY,  101  N.  C.  311,  7  S.  E.  874. 
Residence  as  affectlngr  homestead  riflrbt. 

Cited  in  Fulton  v.  Roberts,  113  N.  C.  427,  18  S.  E.  510,  holding  instruction 
confounding  "residence"  and  "domicil"  harmless  where  jury  understands  home- 
stead right  is  abandoned  by  removal;  Jones  v.  Alsbrook,  115  N.  C.  52,  20  S.  E. 
170,  holding  residence  must  be  actual  to  entitle  citizen  to  homestead;  Chitty  v. 
Chitty,  118  N.  C.  654,  32  L.  R.  A.  396,  24  S.  E.  117  (dissenting  opinion),  majority 
holding  fugitive  from  justice  not  debarred  from  homestead  right  by  absence  from 
state. 

Cited  in  footnote  to  Bosquett  v.  Hall,  9  L.  R.  A.  351,  which  refuses  homestead 
exemption  because  of  residence  of  children  strangers  in  blood. 

Scope  of  boniestead  exemption. 

Cited  in  Vanstory  v.  Thornton,  112  X.  C.  214,  34  Am.  St.  Rep.  483,  17  S.  E.  566 
(dissenting  opinion),  majority  holding  homestead  right  salable  or  assignable; 
Hughes  V.  Hodges,  102  N.  C.  249,  9  S.  E.  437,  holding  homestead  right  may 
be  abandoned  without  wife  joining  in  deed. 
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Cited  in  footnote  to  Wilkinson  v.  Merrill,  11  L.  R.  A.  632,  which  holds  house- 
holder not  deprived  of  homestead  right  by  death  of  entire  family. 

Cited  in  notes  (11  L.  R.  A.  705)  on  effect  of  judgment  liens  on  homestead 
right;   (6  L.  R.  A.  818)  on  homestead  exemption. 


2  L.  R.  A.  110,  ANDERSON  v.  WELLINGTON,  40  Kan.  173,  10  Am.  St.  Rep.  176, 
19  Pac.  719. 

lieirlslative  poiprer  of  cities. 

Cited  in  Trotter  v.  Chicago,  33  111.  App.  210,  holding  ordinance  making  it  mis- 
demeanor to  parade  street  without  permit,  not  within  powers;  Sioux  Falls  v. 
Kirby,  6  S.  D.  68,  25  L.  R.  A.  623,  60  N.  W.  156,  holding  ordinance  prohibiting 
building  without  permit  of  city  inspector,  not  within  powers;  Re  Pryor,  55  Kan. 
727,  29  L.  R.  A.  400,  49  Am.  St.  Rep.  280,  41  Pac  958,  holding  city  of  third 
class  without  power  to  regulate  price  of  gas  or  water  by  ordinance. 

Cited  in  notes  (2  L.  R.  A.  142)  on  municipal  corporations  as  agencies  of  govern- 
ment; (20  L.  R.  A.  722)  on  delegation  of  municipal  power  as  to  license;  (36  L. 
R.  A.  596)  on  extent  of  power  of  municipal  corporation  to  define  nuisance;  (39 
L.  R.  A.  672)  on  municipal  power  over  nuisances  relating  to  use  of  streets. 

Reaaonableness  and  vnlformity  of  ordinances  and  statntes. 

Cited  in  Bennett  v.  Pulaski  (Tenn.)  47  L.  R.  A.  281,  52  S.  \\.  913,  holding  ordi- 
nances which  are  oppressive,  repugnant  to  fimdamental  rights,  or  obnoxious  to 
general  laws,  invalid;  State  v.  Tenant;  110  N.  C.  609,  15  L.  R.  A.  424,  28  Am.  St. 
Rep.  715,  14  S.  E.  387,  holding  ordinance  prohibiting  building  without  permission 
of  aldermen  void,  because  arbitrary:  Richmond  v.  Dudley,  129  Ind.  116,  13  L.  R. 
A.  589,  28  Am.  St.  Rep.  180,  28  N.  E.  312,  holding  void  an  ordinance  restricting 
keeping  and  storing  of  oils  as  not  uniform;  Simrall  v.  Covington,  90  Ky.  450,  9  L. 
R.  A.  557,  29  Am.  St.  Rep.  398,  14  S.  W.  369,  holding  statute  imposing  on  agents 
of  foreign  insurance  companies  tax  not  required  of  local  companies  invalid;  Mar- 
shall &  B.  Co.  V.  Nashville,  109  Tenn.  511,  71  S.  W.  815,  holding  municipal  ordi- 
nance requiring  union  label  on 'city  printing  invalid;  State  v.  Gerhardt,  145  Ind. 
484,  33  L.  R.  A.  329,  44  N.  E.  469  (dissenting  opinion),  majority  holding  condi- 
tions upon  which  license  to  sell  liquors  may  issue  sufficiently  specified  in  statute. 

Cited  in  note  (2  L.  R.  A.  723)  on  reasonableness  of  ordinance  subject  of  judicial 
inquiry. 

Distinguished  in  State  v.  White,  44  Kan.  517,  25  Pac.  33,  holding  statute  pun- 
ishing mere  fornication  as  rape  not  invalid. 

—— Restrict inir  nse  of  streets. 

Cited  in  Trotter  v.  Chicago,  33  111.  App.  210,  holding  ordinance  making  it  mis- 
demeanor to  parade  street  without  permit  of  police  department  unreasonable; 
State  «p  rel.  Garrabad  v.  Dering,  84  Wis.  590,  19  L.  R.  A.  861,  36  Am.  St.  Rep. 
948,  54  N.  W.  1104,  holding  ordinance  prohibiting  parades,  without  permit,  ex- 
cept by  persons  specified,  unreasonable;  Re  Gribben,  5  Okla.  389,  47  Pac.  1074, 
holding  ordinance  prohibiting  noise  in  streets  by  means  of  drums  unreasonable; 
Kansas  City  v.  McDonald,  60  Kan.  484,  45  L.  R.  A.  431,  57  Pac.  123,  holding 
ordinance  making  fast  driving  misdemeanor  unreasonable  when  applied  to  fire 
department;  Emporia  v.  Shaw,  6  Kan.  App.  812,  51  Pac.  237,  holding  ordinance 
prohibiting  solicitation  of  patronage  at  railway  depots,  except  by  persons  speci- 
fied, not  lacking  in  uniformity;  Re  Flaherty,  105  Cal.  570,  27  L.  R.  A.  533,  38 
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Pac.  981  (dissenting  opinion),  majority  holding  ordinance  prohibiting  beating  of 
drum  on  street,  without  permit  of  officer  named,  not  unreasonable. 

Cited  in  note  (10  L.  R.  A,  858,  860)  on  validity  of  ordinances  as  to  street 
parades. 

Distinguished  in  Wilkes-Barre  v.  Garabed,  11  Pa.  Super.  Ct.  370,  holding 
ordinance  prohibiting  beating  of  drum  in  street  without  permit  of  mayor  valid. 

Disapproved,  in  eflfect,  in  Wilson  v.  Eureka  City,  173  U.  S.  35,  43  L.  ed.  605, 
19  Sup.  Ct.  Rep.  317,  holding  ordinance  requiring  permit  of  mayor  to  move 
building  through  street  not  unreasonable. 

2  L.  R.  A.  113,  LAMPERT  v.  HAYDEL,  96  Mo.  439,  9  Am.  St.  Rep.  358,  9  S.  W. 

780. 
Trusts,  iprhen  active. 

Cited  in  Schoeneich  v.  Field,  73  Mo.  App.  455,  holding,  where  estate  is  limited 
to  trustee  to  pay  rents  and  profits  to  another  for  life  trustee  takes  legal  estate. 

Restraint  apon  alienation  by  cestai  qae  trust. 

Cited  in  Seymour  v.  McAvoy,  121  Cal.  442,  41  L.  R.  A.  647,  53  Pac.  946;  Roberts 
V.  Stevens,  84  Me.  333,  17  L.  R.  A.  270,  24  Atl.  873;  Brown  v.  Macgill,  87  Md. 
166,  39  L.  R.  A.  808,  67  Am.  St.  Rep.  334,  39  Atl.  613;  Leigh  v.  Harrison,  69 
Miss.  932,  935,  18  L.  R.  A.  51,  52,  11  So.  604;  Partridge  v.  Cavender,  96  Mo.  456, 
9  S.  W.  785;  Bank  of  Commerce  v.  Chambers,  96  Mo.  466,  10  S.  W.  38;  Weller  v. 
Noffsinger,  57  Neb.  462,  77  N.  W.  1075;  Schoeneich  v.  Field,  73  Mo.  App.  458,— 
holding  limitation  upon  alienation  to  protect  income  from  creditors  and  pur- 
chasers, valid. 

Cited  in  footnotes  to  Roberts  v.  Stevens,  17  L.  R.  A.  266,  which  authorizes 
establishment  of  spendthrift  trust  free  from  rights  of  creditors;  Wales  v.  Bow- 
dish,  4  L.  R.  A.  819,  which  holds  devise  in  trust  for  life  with  power  of  appoint- 
ment not  subject  to  devisee's  debts;  Leigh  v.  Harrison,  18  K  R.  A.  49,  which 
denies  creditor's  right  to  reach  debtor's  interest  under  spendthrift  trust;  Murphy 
V.  Delano,  55  L.  R.  A.  727,  which  holds  income  of  spendthrift  trust  not  within 
reach  of  creditors  by  void  agreement  of  trustee  to  pay  certain  portion  of  income 
absolutely  to  beneficiary;  Hutchinson  v.  Maxwell,  57  L.  R.  A.  384,  w^hich  denies 
power  to  create  equitable  life  estate  free  from  debts  of  beneficiary. 

Cited  in  note  (11  L.  R.  A.  565)  on  policy  of  law  as  to  spendthrift  trusts. 

Distinguished  in  Henson  v.  Wright,  88  Tenn.  508,  12  S.  W.  1036,  holding 
joint  deed  of  trustee  and  lieneficiary  valid  as  to  life  estate. 

Parcbase  for  benefit  of  anotber. 

Cited  in  Clark  v.  Cox,  118  Mo.  659,  24  S.  W.  221,  holding  purchase  of  property 
with  intent  to  hold  for  enjoyment  and  benefit  of  former  owner  valid. 

Conveyance  for  benefit  of  arrantor. 

Cited  in  Brown  v.  Macgill,  87  Md.  168,  39  L.  R.  A.  809,  67  Am.  St.  Rep.  334, 
39  Atl.  613,  holding  conveyance  to  trustee,  whereby  grantor  retains  enjoyment  of 
income,  exempt  from  claims  of  creditors,  invalid. 

Cited  in  footnote  to  Brown  v.  McGill,  39  L.  R.  A.  806,  which  denies  power  to 
create  trust  placing  one's  property  beyond  reach  of  creditors  while  retaining  full 
enjoyment  of  revenues. 

Intent  of  testator  controllinir. 

Cited  in  Jarboe  v.  Hey,  122  Mo.  348,  26  S.  W.  968,  and  Schoeneich  v.  Field,  73 
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Mo.  App.  458,  holding  due  regard  must  be  given  direction  of  will  and  intent  of 
testator  in  determining  right  of  alienation. 

Cited  in  note  ( 10  L.  R.  A.  767)  on  creation  of  life  estate  by  will. 

2  L.  R.  A.   118,  GUNTHER  v.  NEW  ORLEANS  COTTON  EXCH.  MUT.  AID 

ASSO.  40  La.  Ann.  776,  8  Am.  St.  Rep.  554,  5  So.  65. 
Forfeiture  In  benefit  association. 

Cited  in  Modem  Woodmen  v.  Jameson,  48  Kan.  721,  30  Pac  460,  holding  far- 
feiture  waived  by  benefit  association,  notice  of  reinstatement  not  having  been 
given;  Elgutter  v.  Mutual  Reserve  Fund  Life  Asso.  52  La.  Ann.  1739,  28  So.  280, 
holding  no  forfeiture  when  notice  was  not  given  according  to  custom  of  company; 
Maginnis  v.  New  Orleans  Cotton  Exch.  Mut.  Aid  Asso.  43  La.  Ann.  1138,  10  So. 
180,  holding  death  of  member  during  suspension,  after  notice,  created  forfeiture. 

Cited  in  footnote  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A. 
233,  which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after 
default  without  notice  of  any  condition  affixed. 

Cited  in  note  (9  L.  R.  A.  189)  on  forfeitures  not  favored  in  the  law. 

2  L.  R.  A.  120,  LANGDON  v.  CENTRAL  R.  &  BKG.  CO.  37  Fed.  449. 
Consolidation  of  competlnir  railroads. 

Cited  in  Hamilton  v.  Savannah,  F.  &  W.  R.  Co.  49  Fed.  422,  holding  transfer 
of  one  railroad  to  another  void;  Louisville  &  N.  R.  Co.  v.  Com.  07  Ky.  696,  31  S. 
W.  476,  and  Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S.  703,  40  L.  ed.  860,  16 
Sup.  Ct.  Rep.  714,  enjoining  the  consolidation  of  competing  railways;  Clarke  y. 
Central  R.  k  Bkg.  Co.  50  Fed.  339,  15  L.  R.  A.  684,  restraining  the  voting  power 
of  stock  of  one  railroad  held  by  another  railroad. 

Cited  in  notes  (45  L.  R.  A.  273)  on  restrictions  on  consolidation  of  parallel  or 
competing  railroads;  (64  L.  R.  A.  694)  on  illegal  trusts  under  modem  anti-trust 
laws;  (7  L.  R.  A.  606)  on  corporation's  lack  of  power  to  deal  in  stock  of  other 
corporations;   (8  L.  R.  A.  237)  on  foreign  corporation;  law  of  comity. 

2  L.  R.  A.  129,  BY  AM  v.  COLLINS,  111  N.  Y.  143,  7  Am.  St.  Rep.  727,  19  N.  E. 

75. 
Privileged  commvnlcatlons. 

Cited  in  Mattioe  v.  Wilcox,  147  N.  Y.  636,  42  N.  E.  270 ;  Sickles  v.  Kling,  60 
App.  Div.  516,  69  N.  Y.  Supp.  944 ;  Stern  v.  Barrett  Chemical  Co.  29  Misc.  613,  61 
N.  Y.  Supp.  221, — holding  privilege  question  of  law;  Norfolk  &  W.  S.  B.  Co.  v. 
Davis,  12  App.  D.  C.  328,  holding  privilege  question  for  court  where  all  disputed 
facts  determined  by  jury;  Webber  v.  Vincent,  29  N.  Y.  S.  R.  606,  9  N.  Y.  Supp. 
103,  holding  communication  to  interested  person  loses  privileged  character  if 
made  in  presence  of  others;  Moore  v.  Manufacturers^  Nat.  Bank,  123  N.  Y.  432, 
11  L.  R.  A.* 757,  25  N.  E.  1048  (dissenting  opinion),  majority  holding  irrelevant 
charges  against  teller  in  action  on  bond  of  defaulting  cashier  not  privileged  as 
charge  in  prosecution  of  action;  Knapp  v.  Campbell,  14' Tex.  Civ.  App.  205,  36  S. 
W.  765,  holding  newspaper  charge  that  candidate  for  public  office  had  been  in- 
dicted for  keeping  gambling  house  not  privileged;  Reynolds  v.  Plumbers'  Ma- 
terial Protective  Asso.  30  Misc.  713,  63  N.  Y.  Supp.  303,  holding  conmiunication 
of  refusal  to  pay  debts,  to  other  members  of  association,  qualifiedly  privileged 
where  by-law  provides  therefor;  Howland  v.  Flood,  160  Mass.  516,  36  N.  E.  482, 


168  L.  E.  A.  CASES  AS  AUTHORITIES.  [2  L.  R.  A. 

holding  report  of  public  investigating  committee  charging  plaintiff  with  dis- 
honesty and  insolvency  qualifiedly  privileged;  Henry  v.  Moberly,  6  Ind.  App.  494, 
33  N.  £.  981,  holding  school  trustee's  written  protest  in  board  meeting  against 
employment  of  plaintiff  as  teacher  qualifiedly  privileged;  Hemmens  v.  Nelson, 
138  N.  Y.  523,  20  L.  R.  A.  443,  footnote  p.  440,  34  N.  E.  342,  Affirming  36  X.  Y. 
S.  R.  906,  13  N.  Y'.  Supp.  176,  holding  communication  of  defamatory  matter 
to  board  of  trustees,  written  by  teacher  about  wife  of  principal  of  school,  priv- 
ileged; Finley  v.  Steele,  159  Mo.  305,  52  L.  R.  A.  853,  60  S.  W.  108,  holding 
charges  in  communication  from  school  board  to  commissioner  on  removal  of 
teacher  qualifiedly  privileged;  McCarty  v.  Lambley,  20  App.  Div.  267,  46  N.  Y. 
Supp.  792,  holding  accusation  of  theft  privileged  when  made  by  manager  at  tame 
of  plaintiff's  discharge,  in  presence  of  others,  after  information  of  confession; 
McClean  v.  New  York  Press  Ck).  46  N.  Y.  S.  R.  /•08,  19  N.  Y.  Supp.  262,  holding 
publication,  in  interest  of  social  order,  of  plaintiff's  house,  by  typographical  er- 
ror, as  disorderly,  not  privileged;  Ross  v.  Ward,  14  S.  D.  245,  86  Am.  St.  Rep. 
746,  85  N.  W.  182,  holding  charge  to  jury  omitting  question  of  privilege  in  action 
for  libelous  accusation  of  larceny  erroneous. 

Cited  in  footnotes  to  Buisson  v.  Huard,  56  L.  R.  A.  296,  which  holds  privileged, 
answers  to  inquiries  by  interested  persons  as  to  defamatory  remarks  by  others; 
Fresh  v.  Cutter,  10  L.  R.  A.  67,  which  holds  voluntary  communication  in  good 
faith  to  neighbor  about  to  employ  servant  that  he  had  stolen  privileged ;  Nisssen  v. 
Cramer,  6  L.  R.  A.  780,  which  holds  relevant  words  spoken  by  party  to  action 
during  trial  privileged. 

Cited  in  notes  (2  L.  R.  A.  406)  on  privileged  communications;  (4  L.  R.  A. 
280)  on  communications  in  discharge  of  duty,  privileged;  (13  L.  R.  A.  96)  on 
privilege  of  fair  criticism  of  public  men;  (13  L.  R.  A.  420)  on  incidents  of 
libel;   (9  L.  R.  A.  621)  on  definition  of  libel. 

Malice. 

Cited  in  Mattson  v.  Albert,  97  Tenn.  235,  36  S.  W.  1090,  holding  malice  implied 
in  publication  of  false  statements  concerning  theater  manager  libelous  per  se: 
St.  James  Military  Academy  v.  Gaiser,  125  Mo.  527,  28  L.  R.  A.  676,  46  Am.  St. 
Rep.  502,  28  S.  W.  851,  holding  malice  implied  in  publication  of  charge  of  im- 
moral and  unreligious  administration  of  institution  of  learning;  Hartman  v. 
Morning  Journal  Asso.  46  N.  Y.  S.  R.  182,  19  N.  Y.  Supp.  399,  holding  malice 
implied  from  unprivileged  publication  of  charge  of  immoral  complicity  in  in- 
surance swindle;  McDonald  v.  Nugent,  122  Iowa,  655,  98  N.  W.  506,  holding 
malice  in  charging  another  with  having  venereal  disease  is  presumed;  Lally  t. 
Emery,  59  Hun,  239,  12  N.  Y.  Supp.  785,  holding  actual  malice  question  for 
jury,  where  communication  prima  facie  privileged;  Davey  v.  Davey,  22  Misc.  669, 
50  N.  Y.  Supp.  161,  holding  substantial  damages  properly  awarded  on  implied 
malice,  where  article  libelous  per  se. 

Cited  in  footnotes  to  Pollasky  v.  Minchener,  9  L.  R.  A.  102,  which  authorizei 
inference  of  malice  from  sending  false  statement  as  to  mortgage,  advising  caution, 
to  patrons  of  commercial  agency ;  Street  v.  Johnson,  14  L.  R.  A.  203,  which  holds 
deliverer  presumed  to  know  that  paper  contains  libel. 

Cited  in  notes  (6  L.  R.  A.  364)  on  malice  as  element  in  libel;  (3  L.  R.  A.  69) 
on  copies  from  other  papers  to  disprove  malice. 

Distinguished  in  Warner  v.  Press  Pub.  Co.  15  Daly,  546,  8  N.  Y.  Supp.  341 
holding  evidence  to  show  reporter's  belief  in  truth  of  published  love  letter  inad- 
missible to  rebut  presumption  of  malice. 
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2  L.  R.  A.  137,  SKINNER  v.  HARRISON  TWP.  116  Ind.  139,  18  N.  E.  529. 
Cliarl table  naea  and  trusts. 

Cited  in  footnotes  to  Re  John,  36  L.  R.  A.  242,  which  sustains  hequest  for  main- 
tenance of  free  public  schools;  People  ex  rel.  Ellert  v.  Cogswell,  35  L.  R.  A.  269, 
which  sustains  trust  for  educating  boys  and  girls  not  confined  to  poor  ones; 
Crerar  v.  Williams,  21  L.  R.  A.  454,  wiiich  holds  gift  of  free  public  library  in 
great  city  charitable;  Kelly  v,  Nichols",  19  L.  R.  A.  413,  as  to  what  constitutes 
charitable  use  or  trust. 

Cited  in  note  (5  L.  R.  A.  107)  on  gifts  to  promote  public  good  as  charities. 

Trustees. 

Cited  in  Rush  County  v.  Dinwiddle,  139  Ind.  134,  37  N.  E.  796,  holding  board 
of  commissioners  capable  to  act  as  trustees  under  will  establishing  charitable 
home:  Re  John,  30  Or.  520,  36  L.  R.  A.  251,  47  Pac.  341,  holding  trust  dependent 
upon  appointment  of  trustees  by  court  at  stated  periods  not  void  for  uncertainty. 

Removal  of  latent  ambiirnlty  in  vlft. 

Cited  in  Indianapolis  &  V.  R.  Co.  v.  Reynolds,  116  Ind.  359,  19  N.  E.  141,  hold- 
ing parol  evidence  admissible  to  limit  100  feet  right  of  way  to  40  feet  where 
width  in  original  deed  not  defined,  and  only  40  feet  fenced;  Chappell  v.  Mission- 
ary Soc.  3  Ind.  App.  359,  60  Am.  St.  Rep.  276,  29  N.  E.  924,  holding  evidence  ad- 
missible to  show  Church  of  Christ  intended  by  bequest  to  "Christian  Missionary 
Society;"  Daugherty  v.  Rogers,  119  Ind.  259,  3  L.  R.  A.  851,  20  N.  E.  779,  holding 
notes  to  amount  of  $6,000  extinguished  by  provision,  in  connection  with  small 
bequest,  "in  addition  to  what  I  have  already  given  him;"  Pate  v.  Bushong,  161 
Ind.  540,  63  L.  R.  A.  597,  69  N.  E.  291,  holding  error  in  aescription  of  land  will 
not  avoid  bequest,  where  testator's  intention  appears  with  reasonable  certainty, 
and  extrinsic  evidence  admissible  to  remove  ambiguity. 

Distinguished  in  Taylor  v.  Horst,  23  Wash.  452,  63  Pac.  231,  holding  parol  tes- 
timony inadmissible  to  add  omitted  land  to  devise  of  land  adjoining  in  absence  of 
ambiguity. 

Judicial  notice. 

Cited  in  footnotes  to  Com.  v.  King^  5  L.  R.  A.  536,  which  authorizes  taking  ju- 
dicial notice  that  river  not  a  public  highway;  Richardson  v.  Buhl,  6  L.  R.  A.  458, 
taking  notice  sua  sponte  of  contravention  of  public  policy  by  contract  in  suit. 

Cited  in  notes  (4  L.  R.  A.  44)  on  rules  applicable  to  judicial  notice  in  par- 
ticular states;  (7  L.  R.  A.  765)  on  capacity  of  municipal  corporation  to  adminis- 
ter public  charity. 

2  L.  R.  A.  139,  CRAWFORD  v.  HAZELRIGG,  117  Ind.  63,  18  N.  E.  603. 
Married  -vroman's  rtgrbt  of  redemption. 

Cited  in  Union  Nat.  Bank  v.  McConaha,  14  Ind.  App.  84,  42  N.  E.  495,  holding 
married  woman  redeeming  from  foreclosure  of  husband's  mortgage  can  enforce 
against  other  owners  their  equitable  share. 

Married  Tiroman's  contract. 

Cited  in  Heiney  v.  Lontz,  147  Ind.  421,  46  N.  E.  666,  holding  note  by  married 
woman  to  secure  money  advanced  to  husband  void. 

Effect  on  mortvave  of  extension  of  time  of  payment  of  debt. 

Cited  in  Wilson  v.  Pickering,  28  Mont.  440,  72  Pac.  821,  holding  renewal  of  note 
secured  presumptively  renews  mortgage  lien. 
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Mortvaire  foreclosure. 

Cited  in  notes  (16  L.  R.  A.  468)  on  effect  on  mortgage  of  alteration  of  note 
secured  by  it;  (21  L.  R.  A.  566)  on  effect  of  statutory  bar  of  principal  debt  on 
the  right  to  foreclose  a  mortgage  or  deed  of  trust  securing  the  same;  (10  L.  R. 
A.  509)  on  limitation  of  action  for  foreclosure  of  mortgage. 

2  L.  R.  A.  142,  CK)M.  v.  PLAISTED,  148  Mass.  375,  12  Am.  St.  Rep.  666,  19  N.  E. 

224. 
lievialatlve  control  OTcr  uunlelpalltlcs. 

Cited  in  Kingman,  Petitioner,  153  Mass.  573,  12  L.  R.  A.  421,  27  N.  E.  778,  hold- 
ing apportionment  of  cost  of  sewerage  system  among  benefited  towns  properly 
intrusted  by  legislature  to  commissioners  appointed  by  court;  State  ex  rel. 
Bulkeley  v.  Williams,  68  Conn.  149,  48  L.  R.  A.  491,  35  Atl.  24,  holding  city 
bound  to  pay  assessment  of  expense  of  maintaining  bridge  outside  municipal  lim- 
its, levied  by  commissioners  appointed  by  state;  Martin  v.  Tyler,  4  N.  D.  302,  25 
L.  R.  A.  847,  60  N.  W.  392,  holding  apportionment  of  benefits  of  drain  by  state 
commissioners  final ;  State  ew  rel.  Caldwell  v.  Wilson,  121  N.  C.  470,  28  S.  E.  554, 
holding  statutory  requirement  of  qualifications  for  railroad  commissioner  in  ad- 
dition to  those  provided  by  Constitution  valid;  State  e»  rel,  Hawes  v.  Mason, 
153  Mo.  46,  54  S.  W.  524,  holding  statute  creating  and  providing  for  state  control 
of  municipal  police  force  supported  by  city  constitutional;  Americus  v.  Perry,  114 
Ga.  878,  57  L.  R.  A.  234,  40  S.  £.  1004,  holding  statute  providing  for  municipal 
police  board  under  control  of  governor  constitutional,  in  spite  of  prior  conflicting 
charter  provisions;  Gooch  v.  Exeter,  70  N.  H.  416,  85  Am.  St.  Rep.  637,  48  Atl. 
1100,  and  Newport  v.  Horton,  22  R.  I.  208,  50  L.  R.  A.  338,  47  Atl.  312,  holding 
statute  creating  municipal  police  board  appointed  by  governor  constitutional; 
Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  520,  35  Am.  St.  Rep.  515,  33  N.  E.  695, 
holding  unconstitutional  statute  providing  for  transfer  of  mimicipal  cemetery 
property  without  compensation  or  relief  from  obligation  to  bury  dead;  State  ex 
rel,  Jameson  v.  Denny,  118  Ind.  418,  4  L.  R.  A.  92,  21  N.  E.  252  (dissenting 
opinion),  majority  holding  statute  creating  board  of  public  works,  appointed  by 
governor  to  control  city  streets,  etc.,  unconstitutional. 

Cited  in  footnotes  to  State  ex  rel.  McCausland  v.  Freeman,  47  L.  R.  A.  67, 
which  sustains  statute  arbitrarily  establishing  high  school,  and  requiring  its 
maintenance  by  people  of  county;  Davock  v.  Moore,  28  L.  R.  A.  783,  which  sus- 
tains legislative  power  to  provide  for  city  board  of  health  with  power  to  incur 
expenses  without  city's  consent;  Rathbone  v.  Wirth,  34  L.  R.  A.  408,  which  holds 
void  statute  for  bipartisan  .police  board  of  four  members  to  be  selected  by  all 
members  of  common  council  voting  for  two  members  only. 

Cited  in  note  (48  L.  R.  A.  481)  on  power  of  legislature  in  respect  to  municipal 
officers,  etc. 

Distinguished  in  State  ex  rel,  Atty.  Gen.  v.  Moores,  65  Neb.  518,  41  L.  R.  A. 
636,  76  N.  W.  175,  holding  statute  providing  for  appointment  of  municipal 
board  of  fire  and  police  commissioners  by  governor  unconstitutional. 

Deleiration  of  legislative  antborlty. 

Cited  in  Com.  v.  Page,  155  Mass.  230,  29  N.  E.  512,  holding  license  regulation 
of  hackney  carriages  by  board  of  police  valid;  Brodbin  v.  Revere,  182  Mass.  601, 
66  N.  E.  607,  upholding  statute  empowering  park  commissioners  to  make  regula- 
tions for  use  of  parkways,  breaches  of  which  shall  be  punishable  as  breaches  of 
peace. 
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Cited  in  note  (20  L.  R.  A.  722)  on  delegation  of  municipal  power  as  to  licenses. 

Abridgment  of  rlvht  of  local  self -government. 

Cited  in  Goodrich  v.  Mitchell  (Kan.)  64  L.  R.  A.  948,  75  Pac.  1034,  upholding 
statute  giving  veterans  preference  for  appointment  to  public  office  over  other  per- 
sons of  equal  qualifications. 

Reasonablenem  of  reynlatlon. 

Cited  in  Com.  v.  Mulhall,  162  Mass.  499,  44  Am.  St.  Rep.  387,  39  N.  E.  183, 
liolding  ordinance  restricting  weight  of  loads  carried  over  streets  of  Boston  rea- 
sonable and  valid;  Com.  v.  Cutter,  156  Mass.  56,  29  N.  E.  1146,  holding  ordinance 
<>ompelling  removal  of  all  filth  from  private  passageway  by  abutting  owner,  irre- 
spective of  manner  of  accumulation,  reasonable;  Com.  v.  Ellis,  158  Mass.  556,  33 
N.  E.  651,  holding  ordinance  forbidding  unlicensed  sales  in  streets  refers  only  to 
"^nles  at  standstill  or  with  frequent  stops  and  is  reasonable  and  valid;  Wilkes- 
Barre  v.  Garabed,  11  Pa.  Super.  Ct.  374,  holding  ordinance  prohibiting  beating  of 
drum  in  streets  to  collect  crowd  for  religious  purposes  valid;  Chariton  v.  Sim- 
mons, 87  Iowa,  233,  54  N.  W.  146,  holding  ordinance  punishing  disobedience  to 
order  of  city  marshal  in  regard  to  processions  or  bands  of  music  reasonable. 

Cited  in  notes  ( 19  L.  R.  A.  863 )  on  validity  of  ordinances  as  to  street  parades ; 
(39  L.  R.  A.  673)  on  municipal  power  over  nuisances  in  streets;  (21  L.  R.  A.  792) 
on  constitutionality  of  class  legislation. 

Impeaeliment  of  title  of  board  of  police  to  office. 

Cited  in  Prince  v.  Boston,  148  Mass.  287,  19  N.  E.  218,  holding  quo  warranto 
only  proper  proceeding  to  impeach  title  to  office  of  board  of  police. 

2  L.  R.  A.  146,  FINK  v.  UMSCHEID,  40  Kan.  271,  19  Pac.  623. 
ESffect  of  tmat  on  land. 

Cited  in  Baird  v.  Williams,  4  Okla.  180,  44  Pac.  217,  holding  judgment  against 
party  holding  land  in  trust  in  his  own  name  not  encumbrance;  Ravi  v.  Rayl,  58 
Kan.  589,  50  Pac.  501,  holding  trustee  required  to  transfer  title  to  beneficiary. 

Cited  in  footnotes  to  Cook  v.  Patrick,  11  L.  R.  A.  573,  which  holds  resulting 
trust  in  favor  of  one  paying  for  land  deeded  to  another  extends  only  to  life  inter- 
est, when  such  his  intent;  Edwards  v.  Culbertson,  18  L.  R.  A.  204,  which  holds 
woman  purchasing  land  with  money  fraudulently  obtained  by  promise  to  marry, 
trustee  on  refusal  to  do  so. 

2  L.  R.  A.  148,  PEOPLE  ex  rel.  NEW  YORK  v.  BROOKLYN,  111  N.  Y.  505,  19 

N.  E.  90. 
Taxation  of  public  property. 

Cited  in  Board  of  Improvement  v.  School  District,  56  Ark.  360,  16  L.  R.  A.  421, 
35  Am.  St.  Rep.  108,  19  S.  W.  969,  holding  public-school  property  not  assessable 
for  local  improvement;  Re  Thrall,  30  App.  Div.  273,  51  N.  Y.  Supp.  595, 
holding  legacy  to  city  liable  to  transfer  tax;  Croner  v.  Cowdrey,  46  N.  Y. 
S.  R.  561,  19  N.  Y.  Supp.  909,  holding  sale  of  state  land  for  nonpayment  of 
city  tax  void;  Wells  v.  Johnston,  55  App.  Div.  487,  67  N.  Y.  Supp.  112,  holding 
county-tax  sale  subject  to  prior  vested  rights  of  people;  Smith  v.  Buffalo,  159  N. 
Y.  432,  64  N.  E.  62,  Affirming  90  Hun,  122,  holding  public  streets  not  assessable 
for  local  improvements;  People  ex  rel.  Amsterdam  v.  Hess,  167  N.  Y.  44,  61  N.  E. 
410,  and  Rochester  v.  Coe,  25  App.  Div.  304,  49  N.  Y.  Supp.  602,  holding  city 
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property  outside  its  limits  liable  to  state  and  county  tax;  People  ex  rel.  Atkins 
V.  Buffalo,  63  App.  Div.  566,  71  N.  Y.  Supp.  1145,  Affirming  33  Misc.  172.  68  X. 
Y.  Supp.  409,  holding  purchaser  at  city  tax  sale  takes  subject  to  prior  tax  liens 
held  by  city;  Edwards  &  W.  Constr.  Co.  v.  Jasper  County,  117  Iowa,  374,  M  Am. 
St.  Rep.  301,  90  N.  W.  1006,  holding  county  liable  for  assessment  for  paving 
streets  around  courthouse  square. 

Cited  in  footnote  to  Gate  City  Guards  v.  Atlanta,  54  L.  R.  A.  806,  which  de- 
nies exemption,  aa  public  property,  to  armory  owned  by  volunteer  military  force. 

Cited  in  notes  (19  L.  R.  A.  81)  on  power  of  state  legislature  to  exempt  from 
taxation;  (48  L.  R.  A.  403)  on  power  of  legislature  to  impose  burdens  upon 
municipalities,  and  to  control  their  local  administration  and  property. 

Ferries. 

Cited  in  note  (59  L.  R.  A.  523)  on  establishment,  regulation,  and  protection  of 
ferries. 

2  L.  R.  A.  150,  HARNICKELL  v.  NEW  YORK  L.  INS.  CO.  Ill  N.  Y.  390,  IS 

N.  E.  632. 
Conditions  In  contracts. 

Cited  in  Travis  v.  Nederland  L.  Ins.  Co.  43  C.  C.  A.  656,  104  Fed.  488,  holdin  : 
no  recovery  on  policy  which  had  never  taken  effect  through  failure  to  accept  pro- 
posal of  insured;  Hartford  F.  Ins.  Co.  v.  Wilson,  187  U.  S.  476,  47  L.  ed.  265,  23 
Sup.  Ct.  Rep.  189,  holding  operation  of  insurance  policy  may,  by  agent's  oral 
agreement,  be  made  to  depend  on  company's  acceptance  of  risk;  Key  v.  National 
L.  Ins.  Co.  107  Iowa,  461,  78  N.  W.  08,  liolding  refusal  by  insurance  company  to 
loan  on  property  insured,  as  condition  precedent  to  application,  authorized  recov- 
ery of  premium;  Shields  v.  Equitable  Life  Assur.  Soc.  121  Mich.  695,  80  N.  W. 
793,  holding  parol  agreement  between  applicant  and  party  advancing  premium 
did  not  show  'X)nditional  delivery;  Wilson  v.  Hartford  F.  Ins.  Co.  17  App.  D.  C 
25,  holding  insurance  contract  cannot  be  shown  by  verbal  conditional  delivery: 
Blewitt  V.  Boorum,  27  Jones  &  S.  329,  14  N.  Y.  Supp.  298,  holding  parol  evidence 
of  conditional  delivery  of  contract  under  seal  to  manufacture  patented  article 
admissible;  Moore  v.  Farmers'  Mut.  Ins.  Asso.  107  Ga.  203,  33  S.  £.  65,  holding 
evidence  admissible  to  show  conditional  delivery  of  policy. 

Cited  in  footnote  to  Hicks  v.  British  America  Assur.  Co.  48  L.  R,  A.  424,  which 
holds  rights  of  one  whose  property  was  destroyed  after  oral  contract  to  insure  it, 
but  before  policy  issued,  subject  to  provisions  of  standard  policy  prescribed  by 
law. 

Distinguished  in  Westerfeld  v.  New  York  L.  Ins.  Co.  129  Cal.  77,  61  Pac.  667, 
holding  company  not  estopped  to  deny  authority  of  agent  to  make  an  agreement 
as  to  conditional  delivery. 

2  L.  R.  A.  153,  FECHHEIMER  v.  BAUM,  37  Fed.  167. 

Federal  administration  of  eqnitable  rigplits  nnder  state  statutes. 

Cited  in  note  ( 18  L.  R.  A.  267 )  on  adoption  by  Federal  courts  of  equitable  rem- 
edies enlarged  by  state  statutes. 

Frand. 

Cited  in  43  Fed.  719,  decision  on  exceptions  to  master *s  report,  holding 
agreement   to   prefer   creditor   not   rendered   fraudulent  by   failure   to   record; 
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stein  V.  Hill,  100  Mo.  App.  43,  71  S.  W.  1107,  holding  evidence  of  purchaaer'a 
insolvency  not  conclusive  as  to  fraudulent  intent  not  to  pay  for  goods. 

Cited  in  notes  (9  L.  R.  A.  609)  on  action  for  rescission  of  contract  for  fraud; 
<14  L.  R.  A.  265)  on  concealment  of  insolvency  as  fraud  in  obtaining  credit. 

2  L.  R.  A.  159,  KEYSER'S  APPEAL,  124  Pa.  80,  16  Atl.  577. 
statute  of  limitations. 

Distinguished  in  Reber's  Appeal,  125  Pa.  23,  17  Atl.  189,  holding  adjudication 
and  allowance  of  claim  against  decedent's  estate  tolls  statute  of  limitations. 

2  L.  R.  A.  161,  ALEXANDER  v.  NORTHWESTERN  MASONIC  AID  ASSO.  126 

111.  558,  18  N.  E.  556. 
'Wlio  entitled  to  Inanrance  payable  to  belrs  or  devisees. 

Cited  in  Lyons  v.  Yerex,  100  Mich.  217,  43  Am.  St.  Rep.  452,  58  N.  W.  1112, 
holding  widow  of  intestate  entitled  to  share  in  proceeds  of  benefit  certificate  pay- 
able to  heirs;  People  use  of  Brooks  v.  Petrie,  191  111.  508,  85  Am.  St.  Rep.  268, 
61  N.  E.  499,  Affirming  94  111.  App.  657,  holding  proceeds  of  beneficiary  certifi- 
cate payable  to  "legal  heirs  or  devisees  of  holder"  not  estate  assets. 

Cited  in  notes  (30  L.  R.  A.  596)  on  widow  as  "heir"  Avithin  meaning  of  life 
insurance  policies;   (8  L.  R.  A.  114)  on  contract  of  mutual  benefit  association. 

2  L.  R.  A.  164,  JAMES  v.  STEERE,  16  R.  I.  367,  16  Atl.  143. 
Illeflral  eontraets  and  remedies  on  same. 

Cited  in  footnote  to  Och  v.  Missouri,  K.  &  T.  R.  Co.  36  L.  R,  A.  442,  which 
holds  release  of  carrier  by  injured  woman  while  dazed  and  nervous  from  recent 
shock,  obtained  by  misrepresenting  contents,  which  she  did  not  read,  voidable  only, 
not  void. 

Cited  in  note  (12  L.  R.  A.  122)  on  remedy  of  parties  in  pari  delicto. 

Fldvelary  relation  betipveen  attorney  and  client. 

Cited  in  footnote  to  Elmore  v.  Johnson,  21  L.  R.  A.  366,  which  holds  voidable, 
irrespective  of  fairness,  contract  between  attorney  and  client  pending  litigation 
to  give  part  of  property  involved  as  compensation  for  attorney's  services. 

2  L.  R.  A.  166,  DEWIRE  v.  BOSTON  &  M.  R.  CO.  148  Mass.  343,  19  N.  E.  523. 
IVIio  are  passengers. 

Cited  in  Jones  v.  Boston  &  M.  R.  Co.  163  Mass.  246,  39  N.  E.  1019,  holding  one 
with  ticket,  endeavoring  without  knowledge  of  trainmen  to  board  train  where  not 
customary  to  receive  passengers,  not  passenger;  Chattanooga  R.  &  C.  R.  Co.  v. 
Huggins,  89  Ga.  504,  15  S.  E.  848,  holding  one  in  car  switched,  according  to 
custom,  to  defendant's  connecting  line,  a  passenger,  whether  he  has  ticket  or  not; 
Chicago  &  E.  I.  R.  Co.  v.  Jennings,  190  111.  498,  54  L.  R:  A.  835,  60  N.  E.  818, 
Reversing  89  111.  App.  349  (dissenting  opinion),  majority  holding  one  with 
ticket,  crossing  railroad  tracks  on  public  highway  to  board  train,  not  having 
reached  platform,  not  passenger;  Fitzgibbon  v.  Chicago  &  N.  W.  R.  Co.  108  Iowa, 
623,  79  N.  W.  477  (dissenting  opinion),  majority  holding  one  not  an  excursionist, 
knowingly  boarding  special  excursion  train,  not  presumed  to  have  been 
passenger. 

Cited  in  footnotes  to  Woolsey  v.  Chicago,  B.  &  Q.  R.  Co.  25  L.  R.  A.  79,  which 
holds  person  riding  on  freight  locomotive  without  conductor's  consent  not  a  pas- 
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senger;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  20  L.  R,  A.  822,  which  holds 
presumption  that  person  on  train  a  passenger  not  applicable  to  caboose  attached 
to  freight  train. 

Cited  in  notes  (7  L.  R.  A.  688)  on  who  are  passengers;  (11  L.  R.  A.  483)  on 
express  company  agents  as  passengers;  (11  L.  R.  A.  486)  on  postal  clerks  as  pas- 
sengers; (24  L.  R.  A.  522)  on  when  one  who  has  started  for  train  becomes  pas- 
senger; (12  L.  R.  A.  340)  on  passengers;  stipulation  in  contract  of  carriage. 

Rid)  air  on  car  platform  a«  contrlbntorT'  neirllvence. 

Cited  in  Kansas  &  A.  V.  R.  Co.  v.  White,  14  C.  C.  A.  484,  32  U.  S.  App.  192, 
67  Fed.  483,  holding  one  injured  standing  on  car  platform  entitled  to  recover  if 
such  negligence  did  not  contribute  to  injury;  Sickles  v.  Missouri,  K.  &  T.  R.  Co. 
13  Tex.  Civ.  App.  436,  35  S.  W.  493,  holding  passenger  may  pass  from  one  car 
to  another,  assuming  ordinary  risks  incident  thereto;  Woods  v.  Southern  P.  Co. 
9  Utah,  153,  33  Pac.  628,  holding  whether  act  of  one  riding  on  car  platform  con- 
tributed to  injury  question  for  jury. 

Cited  in  notes  (34  L.  R.  A.  721)  on  assumption  of  incidental  risk  by  passen^ 
ger  passing  from  one  car  to  another;  (24  L.  R.  A.  710)  on  liability  of  carrier  for 
injuries  to  passenger  riding  on  platform  of  crowded  train;  (11  L.  R.  A.  130)  on 
contributory  negligence  of  passenger,  defeating  recovery  for  injury;  (22  L.  R.  A. 
260)  on  right  of  passenger  to  seat. 

2  L.  R.  A.  168,  CHEMICAL  ELECTRIC  LIGHT  &  P.  CO.  v.  HOWARD,  148  Mass. 
362,  20  N.  E.  92. 

Second  appeal,  160  Mass.  496^  23  N.  E.  317. 

Note  flriven  for  void  patent. 

Cited  in  Chemical  Electric  Light  &  P.  Co.  v.  Howard,  150  Mass.  497,  23  N.  E. 
317,  holding  note  given  for  patent  warranted  "in  full  force  and  eflfect,"  but  void 
in  fact,  not  binding;  Clemshire  v.  Boone  County  Bank,  53  Ark.  514,  14  8.  W.  901, 
holding  note  given  for  interest  in  business  valueless,  because  infringing  on  patent 
right,  without  consideration. 

Cited  in  note  (20  L.  R.  A.  605)  on  validity  of  notes  given  for  invalid  patents. 

2  L.  R.  A.  172,  HURLEY  v.  HURLEY,  148  Mass.  444,  19  N.  E.  545. 
Partition,  -wben  maintainable. 

Cited  in  Wilmot  v.  Lathrop,  67  Vt.  680,  32  Atl.  861,  holding  cotenant  not  con- 
tributing  to  redeem  from  tax  sale  cannot  maintain  partition;  O'Brien  v.  Bailey, 
163  Mass.  326,  39  N.  E.  1109,  holding  partition  cannot  be  had  of  land  in  posses- 
sion of  mortgagee. 

Cited  in  note  (20  L.  R.  A.  627)  on  effect  of  adverse  possession  on  right  to 
partition. 

Rlvbts  of  eotenanta  amonv  tbemaelvea. 

Cited  in  Barnes  v.  Boardman,  152  Mass.  393,  9  L.  R.  A.  672,  25  N.  E.  623,  hold- 
ing cotenant  of  reversion,  acquiring  life  estate,  cannot  cut  off  others  by  fore- 
closure of  mortgage  without  giving  opportunity  to  contribute;  Kerse  v.  Miller, 
169  Mass.  47,  47  N.  E.  504,  holding  life  tenant  of  portion  of  mortgaged  estate, 
redeeming  the  whole,  entitled  to  possession  until  repaid  amount  advanced  above 
his  share;  Re  Hagan,  33  Pittsb.  L.  J.  N.  S.  51,  holding  presumption  of  payment 
of  mortgage  owned  by  (me  ootenant  does  not  arise  from  lapse  of  time;  Me* 
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Pheeters  y.  Wright,  124  Ind.  576,  0  L.  R.  A.  181,  24  N.  E.  734,  holding  one  cannot 
acquire  title  against  ootenant  at  sale  under  encumbrance  created  by  owner, 
through  whom  both  claim;  Harris  v.  Lloyd,  11  Mont.  401,  28  Am.  St.  Rep.  475, 
28  Pac.  736,  holding  one  cotenant  under  no  obligation  to  disclose  to  others  that 
upon  sale  he  receives  larger  amount. 

Cited  in  note  (9  K  R.  A.  740).  on  right  of  tenant  in  common,  paying  lien,  to 
contribution  among  cotenants. 


2  L.  R.  A.  173,  HARDMAN  v.  BRETT,  37  Fed.  803. 

Riirbt  of  common  earrler  to  recoTer  for  iBjnry  to  property  la  Its  powies* 
•Ion. 

Cited  in  Chicago  y.  Pennsylvania  Co.  67  C.  C.  A.  616,  119  Fed.  604,  holding 
common  carrier  may  maintain  action  for  injury  of  cars  of  other  companies  tem- 
porarily in  its  possession. 

2  L.  R.  A.  176,  ANDERSON  v.  APPLETON,  112  N.  Y.  104,  19  N.  E.  427. 
Appealability  of  order. 

Cited  in  Birge  v.  Berlin  Iron  Bridge  Co.  133  N.  Y.  483,  31  N.  E.  609,  holding 
order  vacating  injunction  because  plaintiff  not  entitled  to  sue,  reviewable; 
Schneider  v.  Rochester,  165  N.  Y.  621,  50  N.  E.  291,  and  Kreizer  v.  Allaire,  16 
Misc.  7,  37  N.  Y.  Supp.  687,  holding  order  which  fails  to  state  ground  on  which  it 
was  determined  not  appealable. 

Jvrlsdlctlon  of  equity  to  eonstme,  e«tabll»li,  or  lUTalldate  -vrlll*. 

Cited  in  Hemmje  v.  Meinen,  20  N.  Y.  Supp.  621;  Whitney  v.  Whitney,  63  Hun, 
70,  18  N.  Y.  Supp.  3;  Bradhurst  v.  Field,  32  N.  Y.  S.  R.  432,  10  N.  Y.  Supp.  454, 
— holding  power  of  equity  to  construe  wills  results  from  its  jurisdiction  over 
trusts;  Adams  v.  Becker,  28  N.  Y.  S.  R.  912,  8  N.  Y.  Supp.  261,  holding  action 
to  construe  will  does  not  lie  unless  construction  necessary;  Benner  v.  Benner, 
35  N.  Y.  S.  R.  604,  12  N.  Y.  Supp.  474,  holding  action  to  construe  will  should  be 
brought  by  all  the  executors;  Mellen  v.  Mellen,  139  N.  Y.  218,  34  N.  E.  926, 
holding  grantee  of  testator  cannot  sue  to  construe  will;  Anderson  v.  Carr,  65 
Hun,  180,  19  N.  Y.  Supp.  992,  holding  equity  without  jurisdiction  to  establish 
will;  Nelson  v.  McDonald,  61  Hun,  409,  16  N.  Y.  Supp.  273,  holding  action  to 
correct  mistake  of  decedent  in  signing  wrong  will  not  maintainable;  Delabarre 
V.  McAlpin,  71  App.  Div.  593,  76  N.  Y.  Supp.  301,  holding  supreme  court  will 
not  determine  which  of  two  wills  should  be  probated;  Kalish  v.  Kalish,  166 
N.  Y.  371,  59  N.  E.  917,  sustaining  jurisdiction  of  suit  to  invalidate  will 
involving  trust;  Thomas  v.  Thomas,  9  App.  Div.  489,  41  N.  Y.  Supp.  276,  and 
Wallace  v.  Payne,  14  App.  Div.  600,  43  N.  Y.  Supp.  1119,  holding  heir  at  law 
may  sue  to  set  aside  fraudulent  will ;  Cobb  v.  Hanford,  88  Hun,  24,  34  N.  Y.  Supp. 
511,  sustaining  jurisdiction  of  suit  to  enjoin  probate  of  will  made  in  violation 
of  a  promise;  Long  v.  Rodgers,  79  Hun,  443,  29  N.  Y.  Supp.  981,  holding  next 
of  kin  cannot  sue  to  invalidate  probate  after  one  year;  Higgins  v.  Union  Trust 
Co.  32  N.  Y.  S.  R.  197,  10  N.  Y.  Supp.  389^  holding  heirs  at  law  cannot  sue  to 
construe  will  for  purpose  of  invalidating  it;  Jones  v.  Richards,  24  Misc.  627, 
54  N.  Y.  Supp.  126,  and  Kalish  v.  Kalish,  45  App.  Div.  530,  61  N.  Y.  Supp.  448, 
holding  heir  at  law  cannot  sue  to  invalidate  trust  in  will. 

Cited  in  note  (10  L.  R.  A.  766)  on  jurisdiction  of  suit  for  construction  of  wilL 
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Jurisdiction  of  e^vltr  oTor  settleineat  off  eatatea. 

Cited  in  Weston  v.  Goodrich,  86  Hun,  106,  33  N.  Y.  Supp.  382,  holding  equity 
lias  concurrent  jurisdiction  to  settle  estates;  Morse  v.  Smith,  42  N.  T.  S.  R. 
170,  17  N.'Y.  Supp.  386,  holding  action  to  compel  delivery  to  and  inventory  of 
property  by  executor  not  maintainable;  Sanders  v.  Soutter,  126  N.  Y.  200,  27 
N.  E.  263,  refusing  to  entertain  action  for  executor's  accounting;  Steinway  v. 
Von  Bernuth,  59  App.  Div.  269,  69  N.  Y.  Supp.  1146  (dissenting  opinion), 
majority  sustaining  jurisdiction  of  executor's  accounting. 

Cited  in  note  (3  L.  R.  A.  813)  on  jurisdiction  of  surrogate  court  as  to  account- 
ing and  distribution  of  estate. 

Repeal  of  statute. 

Cited  in  Stack  v,  Brooklyn,  150  N.  Y.  345,  44  N.  E.  1030;  Quinlan  v.  Welch, 
141  N.  Y.  163,  36  N.  E.  12;  Gabel  v.  Williams,  39  Msc.  496,  80  N.  Y.  Supp. 
489;  People  ex  rel.  EUett  v.  O'Grady,  46  App.  Div.  216,  61  N.  Y.  Supp.  577. 
—  holding  repeal  by  implication  depends  on  legislative  intent;  People  e»  rel. 
Fleming  v.  Dalton,  24  Misc.  90,  53  N.  Y.  Supp.  291,  holding  general  statute 
regarding  tenure  of  office  abrogates  provisions  of  city  charter;  Buffalo  v.  Neal. 
86  Hun,  83,  33  N.  Y.  Supp.  346,  holding  repugnant  general  act  repeals  prior  local 
act;  Cromwell  v.  Maclean,  123  N.  Y.  485,  25  N.  E.  932,  holding  prior  statute 
repealed  by  subsequent  act  introducing  new  system;  Opinion  of  the  Justices. 
66  N.  H.  668,  33  Atl.  1076,  holding  prior  act  repealed  by  later  act  revising  whole 
subject-matter;  Wallace  v.  Payne,  9  App.  Div.  35,  41  N.  Y.  Supp.  Ill,  holding 
that  Laws  1853,  chap.  238,  and  Laws  1879,  chap.  316,  have  been  repealed;  Colby 
V.  Colby,  81  Hun,  223,  30  N.  Y.  Supp.  677,  holding  Laws  1879,  chap.  316,  repealed: 
Casterton  v.  Vienna,  17  App.  Div.  109,  note,  44  N.  Y.  Supp.  868  (dissentin.g 
opinion),  majority  holding  special  act  not  repealed  by  general  statute. 

2  L.  R.  A.   180,  PEOPLE  ex  rel.  UNION  INS.  00.  v.  NASH,  111  N.  Y.  310, 

7  Am.  St.  Rep.  747,  18  N.  E.  630. 
Bffect  of  agreement  to  arbitrate. 

Cited  in  New  York,  Lumber  &  W.  Working  Co.  v.  Schnieder,  119  N.  Y.  478. 
24  N.  E.  4,  holding  arbitrament  binding;  Sartwell  v.  Sowles,  72  Vt.  277,  82  Am. 
St.  Rep.  943,  48  Atl.  11,  holding  submission  to  arbitration  no  bar  to  action  after 
revocation;  New  Jersey  &  P.  Concentrating  Works  v.  Acker mann,  15  Misc.  609. 
37  N.  Y.  Supp.  489,  holding  provision  in  employer's  liability  policy  limitin<; 
right  of  action  to  one  defendant  imenforceable. 

Cited  in  footnote  to  Union  Ins.  Co.  v.  Central  Trust  Co.  44  L.  R,  A.  227,  which 
holds  deposit  to  secure  payment  of  award  forfeited  on  revocation  of  arbitration. 

Cited  in  notes  (10  L.  R.  A.  500)  on  fire  insurance;  revocation  of  submission 
to  arbitration;    (11  L.  R.  A.  623)   on  arbitration  and  awa^d. 

2  L.  R.  A.  183,  KERNOCHAN  v.  MURRAY,  111  N.  Y.  306,  7  Am.  St  Rep.  744. 

18  N.  E.  868. 
Bffect  on  contract  of  deatb  of  contractlnflr  party. 

Cited  in  Brown  v.  Cushman,  173  Mass.  370.  53  N.  E.  860,  holding  contract  to 
manufacture,  requiring  personal  supervision,  terminated  by  death;  Chamberlain 
v.  Dunlop,  126  N.  Y.  52,  22  Am.  St.  Rep.  807.  26  N.  E.  966,  holding  contract  in 
lease  to  rebuild  binds  executor;  Drummond  v.  Crane,  159  Mass.  579,  23  L.  R.  A. 
714.  38  Am.  St.  Rep.  460,  35  N.  E.  90,  holding  obligation  to  take  water  for  certain 
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lime  survived  to  administrator;  Kernochan  v.  Murray,  53  llun,  61,  5  N.  Y.  Supp. 
•869,  holding  guaranty  not  terminated  by  death  of  person  to  whom  it  ran; 
Williams  v.  Williams,  35  N.  Y.  S.  R.  201,  12  N.  Y.  Supp.  601,  sustaining  action 
against  administratrix  of  copartner  upon  agreement  of  dissolution;  Matteson  v. 
Dent,  176  U.  S.  528,  44  L.  ed.  574,  20  Sup.  Ct.  Rep.  419,  holding  allottees  of 
deceased  holder  of  bank  stock  liable  to  assessment  for  debts  of  insolvent  corpora- 
tion; Wattengel  v.  Schultz,  11  Misc.  168,  32  N.  Y.  Supp.  91,  holding  insurance 
policies  were  presumptively  taken  out  by  administratrix  to  execute  covenant  of 
deceased. 

Primary  or  secoiidarT-  responslbilitr. 

Cited  in  Wysong  v.  Meyer,  68  App.  Div.  426,  69  N.  Y.  Supp.  286,  holding  bond 
to  procure  discontinuance  of  foreclosure  primary  obligation;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Keokuk  &  H.  Bridge  Co.  46  C.  C.  A.  646,  107  Fed.  788,  holding 
railroads  not  discharged  by  change  in  contract  with  bridge  company  on  ground 
that  they  were  guarantors  or  sureties  for  its  bonds;  De  Remer  v.  Brown,  165 
N.  Y.'  419,  69  N.  E.  129,  holding  agent  contracting  in  own  name  personally  bound. 

Cited  in  footnote  to  Staver  &  Walker  v.  Locke,  17  L.  R.  A.  652,  which  holds 
payment  of  notes  taken  by  agent  for  goods  sold  not  covered  by  guaranty  of  full 
performance  of  agent's  engagements. 

Cited  in  notes  (6  L.  R.  A.  383;  8  L.  R.  A.  381)  on  contract  of  guaranty. 

2  L.  R.  A.  185,  WIGHTMAN  v.  CHICAGO  &  N.  W.  R.  CO.  73  Wis.  169,  9  Am.  St. 

Rep.  778,  40  N.  W.  689. 
Refusal  to  receive  verdict. 

Cited  in  Sherman  v.  Menominee  River  Lumber  Co.  77  Wis.  21,  45  N.  W.  1079, 
holding  court  may  decline  to  receive  special  verdict,  and  direct  further  con- 
sultation. 

Railroads,  liability  in  respect  to  tickets. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Rather,  3  Tex.  Civ.  App.  78,  21  S.  W.  951, 
holding,  passenger  entitled  to  stand  on  contract  as  made,^  although  not  contained 
in  ticket  through  fault  of  agent;  Pennsylvania  Co.  v.  Bray,  125  Ind.  237,  25 
N.  E.  439;  and  Northern  P.  R.  Co.  v.  Pauson,  30  L.  R.  A.  733,  17  C.  C.  A.  291, 
44  U.  S.  App.  178,  70  Fed.  589,  holding  passenger's  failure  to  have  return  coupon 
stamped  does  not  deprive  him  of  right  to  return  passage,  when  he  has  done  all  he 
■could  to  get  it  stamped ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wright,  2  Tex.  Civ.  App.  469, 
21  S.  W.  399,  holding  railroad  responsible  for  wrongful  act  of  agent  in  unreason- 
ably limiting  time  for  return  trip;  Missouri  P.  R.  Co.  v.  Martino,  2  Tex.  Civ. 
App.  642,  18  S.  W.  1066,  holding  right  to  transportation  not  lost  by  agent  re- 
fusing to  sign  and  stamp  return  ticket. 

Cited  in  footnote  to  Watson  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  454,  which 
holds  condition  requiring  return  coupon  of  round-trip  ticket  to  be  stamped  rea- 
sonable. 

Cited  in  notes  (12  L.  R.  A.  340)  on  effect  of  stipulation  in  contract  of  carriage; 
(15  L.  R.  A.  817)  on  right  of  railroad  company  to  charge  additional  fare  for 
neglect  to  procure  ticket;  (9  L.  R.  A.  088)  on  expulsion  of  passenger  from  train 
for  want  of  ticket. 

Distinguished  in  Anderson  v.  Union  Traction  Co.  7  Pa.  Dist.  R.  43,  4  Lack. 
Legal  News,  10,  holding  street  railway  not  responsible  for  error  of  conductor  in 
issue  of  transfer  ticket. 

lu  R.  A.  Au. — Vol.  I. — 12. 
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Damanres  —  For  ejeetion  of  passenirer. 

Cited  in  Phettiplace  v.  Northern  P.  R.  Ck).  84  Wis.  418,  20  L.  R.  A.  487,  54 
N.  W.  1092,  holding  verdict  of  $300  for  injury  similar  to  that  in  principal  case 
not  excessive. 

—  For  injury  to  feelinars. 

Cited  in  Reinke  v.  Bentley,  90  Wis.  459,  63  N.  W.  1055,  holding  recovery  for 
physical  pain  and  suffering  and  mental  suffering  proper  in  action  for  personal 
injury. 

Distinguished  in  Summerfield  v.  Western  U.  Teleg.  Co.  87  Wis.  12,  41  Am.  St. 
Rep.  17,  57  X.  W.  973,  holding  mental  anguish  alone,  from  delay  of  telegram, 
not  independent  basis  for  compensatory  damages. 

2  L.  R.  A.   188,  CASS  COUNTY  v.  CHICAGO,  B.  &  Q.  R.  CO.  25  Neb.   348, 

41  N.  W.  246. 
M^heii  property  taxable. 

Followed  without  discussion  in  Chicago,  B.  &  Q.  R.  Co.  v.  School  Dist.  No.  1. 
26  Neb.  359,  41  N.  W.  249. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska  City,  53  Neb.  454,  73  N.  W.  952, 
holding  railroad  bridge  not  within  city  limits  cannot  be  taxed  by  city;  Cowen  v. 
Aldridge,  61  C.  C.  A.  676,  114  Fed.  60,  holding  railroad  bridge  a  structure  to 
be  taxed  locally. 

Cited  in  footnote  to  State  v.  Virginia  &  T.  R.  Co.  35  L.  R.  A.  759,  which  holds 
earning  capacity  of  railroad  main  consideration  in  determining  taxable  yalue; 
Knoxville  &  0.  R.  Co.  v.  Harris,  53  L.  R.  A.  921,  which  holds  exemption  from 
privilege  tax  not  included  in  exemption  from  ad  valorem  tax;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  v.  Backus,  18  L.  R.  A.  729,  which  holds  state  tax  on  railroad 
track  within  state  and  proportionate  part  of  its  rolling  stock  .not  tax  on  inter- 
state commerce. 

Cited  in  note  (29  L.  R.  A.  71)  on  jurisdiction  as  to  taxation  of  bridge  over 
river  forming  boundary  of  state  or  its  divisions. 

Overruled  in  Cliicago,  B.  &  Q.  R.  Co.  v.  Richardson  County,  61  Neb.  525,  85 
N.  W.  532,  holding  railroad  bridge  part  of  its  continuous  line,  taxable  by  state 
board  only. 

Slatnte  of  limitationa  on  note  depending  on  brldgre  completion. 

Cited  in  Garner  v.  Hall,  122  Ala.  230,  25  So.  187,  holding  bridge  not  com- 
pleted, BO  that  statute  of  limitations  ran  against  note  depending  upon  completion 
of  railroad. 

IVbat  Included  In  roadbed  of  railroad. 

Cited  in  Standard  Ins.  Co.  v.  Langston,  60  Ark.  386,  30  S.  W.  427,  holding 
roadbed,  in  an  accident  insurance  policy,  does  not  include  ends  of  ties  of  unusual 
length. 
Obstruction  to  navlffatloa. 

Cited  in  note  (59  L.  R.  A.  36)  on  right  to  obstruct  or  destroy  rights  of  navi- 
gation. 

2  L.  R.  A.  192,  MUHLMAN  v.  UNION  P.  R.  CO.  37  Fed.  189. 
Wbo  are  felloipv  aervants. 

Cited  in  Borgman  v.  Omaha  &  St.  L.  R.  Co.  41  Fed.  668,  holding  foreman  in 
charge  of,  and  having  entire  control  of,  all  wrecking  gangs,  vice  principal. 


185-190.]  L.  R  A.  CASES  AS  AUTHOKITIES.  179 

Cited  in  footnotes  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rice,  4  L.  R.  A.  173,  which 
holds  yard  inspector  and  yard  foreman  fellow  servants;  Fagundes  v.  Central 
Pacific  R.  Co.  3  L.  R.  A.  824,  which  holds  laborer  removing  snow  from  track 
fellow  servant  of  track  walker  and  conductor;  Elliot  v.  Chicago,  M.  &  St.  P. 
R.  Co.  3  L.  R.  A.  363,  which  holds  section  foreman  and  freight  conductor  fellow 
servants;  Louisville  &  N.  R.  Co.  v.  Martin,  3  L.  R.  A.  282,  which  holds  brakeman 
fellow  servant  of  engineer;  Daniel  v.  Chesapeake  &  0.  R.  Co.  16  L.  R.  A.  383, 
which  holds  conductor  and  brakeman  on  different  trains  not  fellow  servants; 
Fisher  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  16  L.  R.  A.  519,  which  holds  section 
foreman  and  conductor  not  fellow  servants;  Palmer  v.  Michigan  C.  R.  Co.  17 
L.  R.  A.  637,  which  holds  assistant  road  master  not  fellow  servant  of  gang  of 
men  working  under  him;  Clarke  v.  Pennsylvania  Co.  17  L.  R.  A.  811,  which  holds 
section  boss  of  one  gang  and  member  of  another  gang  fellow  servants;  Baltimore 
&  O.  R.  Co.  V.  Andrews,  17  L.  R.  A.  190,  which  holds  conductor  and  engineer 
fellow  servants  of  brakeman  on  other  train. 

Cited  in  notes  ( 4  L.  R,  A.  796 )  on  master  and  servant ;  fellow  servants,  who  are ; 
(7  L.  R.  A.  503)  on  master  liable  for  acts  of  agent  or  representative;  (51  L.  R. 
A.  676)  on  limits  of  departmental  control  in  vice  principalship  considered  with 
reference  to  the  superior  rank  of  a  negligent  servant;  (8  L.  R.  A.  818)  on  vice 
principals  and  agents;  (6  L.  R.  A.  585)  on  employee  not  assuming  risk  of  master's 
representative;  (3  L.  R.  A.  560)  on  master  not  liable  for  negligence  of  fellow 
servant;   (4  L.  R,  A.  852)  on  liability  of  master  in  case  of  contributing  agencies. 

2  L.  R.  A.  193,  Re  PIFFARD,  111  N.  Y.  410,  18  N.  E.  718. 
Potirer  of  appointment  in  -will. 

Cited  in  Condit  v.  De  Hart,  62  N.  J.  L.  81,  40  Atl.  776,  holding  will  of  son  with 
power  of  appointment  should  be  referred  to  in  carrying  out  father's  will. 

2  L.  R.  A.  195,  RAILROAD  COMRS.  v.  OREGON  R.  &  NAV.  CO.   17  Or.  65, 

19  Pac.  702. 
Governmental  reffulatfon  of  rallroadn. 

Cited  in  State  v.  Rogers,  22  Or.  357,  30  Pac.  74,  holding  indictment  under 
railroad  rate  act  quashed  by  repeal  of  act  during  pendency  of  prosecution. 

Cited  in  footnote  to  State  ex  rel.  Tompkins  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
47  L.  R.  A.  569,  which  sustains  railroad  commissioner's  authority  to  require 
building  of  depot. 

2  L.  R.  A.  199,  PITTSBURG,  C.  &  ST.  L.  R.  CO.  v.  BOSWORTH,  46  Ohio  St.  81, 

18  N.  E.  533. 
RlflrhtH  rannlngr  -with  land. 

Cited  in  Jones  Fertilizing  Co.  v.  Chicago,  C.  C.  &  St.  L.  R.  Co.  7  Ohio  N.  P. 
251,  holding  right  to  crossing.,  in  agreement  with  railroad,  runs  with  land; 
American  Strawboard  Co.  v.  Haldeman  Paper  Co.  27  C.  C.  A.  640,  54  U.  S.  App. 
416,  83  Fed.  624,  holding  restriction  on  use  of  leased  land  for  a  particular  busi- 
ness attaches  to  and  runs  with  leasehold. 

Cited  in  footnotes  to  Mott  v.  Oppenheimer,  17  L.  R.  A.  409,  which  construes 
as  running  with  the  land  agreement  for  party  wall,  expressly  declared  to  run 
with  land;  Mygatt  v.  Coe,  11  L.  R.  A.  646,  which  holds  covenants  of  warranty 
and  quiet  enjoyment  by  owner  and  husband  do  not  run  with  land  as  against 
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husband;  Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley  R.  Co.  29  L.  R.  A.  423, 
which  holds  intention  of  parties  controlling  in  determining  whether  covenant 
runs  with  land;  Brown  v.  Southern  P.  Co.  47  L.  R,  A.  409,  which  holds  cove- 
nant by  grantors  for  railroad  to  build  fences  or  not  hold  company  for  injury  to 
stock  personal  only. 

Constrnctlve  notice  from  posaesafon. 

Cited  in  footnotes  to  Rock  Island  &  P.  R.  Co.  v.  Dimick,  19  L.  R,  A.  105,  which 
holds  open  and  exclusive  possession  of  passageway  through  railroad  embankment 
notice  of  rights  to  purchaser  of  railroad;  Brinser  v.  Anderson,  6  L.  R.  A.  205, 
which  holds  purchaser  required  to  inquire  into  rights  of  possessor,  though  he 
knows  of  lease  to  him. 

Cited  in  note  (8  L.  R.  A.  211)  on  title  to  land;  constructive  notice  by  pos- 
session. 

2  L.  R.  A.  203,  WARREN  v.  BOARD  OF  REGISTRATION,  72  Mich.  398,  40 

N.  W.  553. 
Effect  of  residence  on  electl've  franchise. 

Cited  in  Beecher  v.  Detroit,  114  Mich.  230,  72  N.  W.  206,  holding  temporary 
abode  not  establishment  or  residence;  Powell  v.  Spackman,  7  Idaho,  717,  54 
L.  R.  A.  387,  65  Pac.  503  (dissenting  opinion),  majority  holding  inmate  of 
soldiers'  home  gains  no  voting  residence  there. 

Cited  in  notes  (23  L.  R.  A.  216)  on  acquiring  residence  as  a  voter  while  attend- 
ing school  or  public  institution;    (12  L.  R.  A.  364)  on  state  citizenship. 

Distinguished  in  Wolcott  v.  Holcomb,  97  Mich.  368,  23  L.  R.  A.  219,  56  N.  W. 
837,  holding  residence  of  elector  not  changed  by  presence  and  support  in  soldiers' 
home. 

^—  Schools. 

Cited  in  note  (13  L.  R.  A.  162)  on  domicil  as  affecting  common-school  priv- 
ileges. 

^—  Registration. 

Cited  in  notes  (7  L.  R.  A.  99)  on  rights  of  voters  to  be  registered  for  elections; 
(10  L.  R.  A.  226)  on  election  law;  registration. 

Impeachment  of  law  hy  legrlnlatlve  Jonrnals. 

Cited  in  Ritchie  v.  Richards,  14  Utah,  353,  47  Pac.  670,  holding  enrolled  bill 
duly  signed,  approved,  and  deposited  unimpeachable. 

Vsaare  and  cnstom. 

Cited  in  note  (13  L.  R.  A.  438)  on  custon  and  usage  as  law. 

2  L.  R,  A.  206,  LORSCHER  v.  SUPREME  LODGE,  K.  OF  H.  72  Mich.  316,  40 

N.  VV.  545. 
Proof  of  death. 

Cited  in  National  Union  v.  Thomas,  10  App.  D.  C.  289,  holding  beneficiary 
under  no  obligation  to  see  that  death  report  required  by  insurance  association 
is  made. 

Contract  of  Insurance. 

Citod  in  Wnprner  v.  Supreme  I^dge,  K.  &  L.  of  H.  128  Mich.  668,  87  N.  W.  903, 
holding  delivery  of  benefit  certificate  to  subordinate  lodge  completes  the  contract. 
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Cited  in  footnotes  to  McLendon  v.  Sovereign  Camp  of  Woodmen,  52  L.  R.  A- 
444,  which  holds  reasonable  delay  in  delivering  benefit  certificate  gives  no  right 
to  recover  on  certificate  delivered  after  death  of  insured;  Hicks  v.  British  America 
Assur.  Co.  48  L.  R.  A.  424,  which  holds  rights  of  one  whose  property  destroyed 
after  oral  contract  to  insure  it,  but  before  policy  issued,  subject  to  provisions 
of  standard  policy  prescribed  by  law. 

Cited  in  notes  (9  L.  R.  A.  189)  on  forfeiture  of  benefit  certificate  for  nonpay- 
ment of  assessment;   (8  L.  R.  A.  114)  on  contract  of  mutual  benefit  association. 

2  L.  R.  A.  212,  LOUISVILLE  ASPHALT  VARNISH  CO.  v.  LORICK,  29  S.  C. 

533,  8  S.  £.  8. 
Written  evidence  of  contract. 

Cited  in  Atlantic  Phosphate  Co.  v.  Sullivan,  34  S.  C.  309,  13  S.  E.  539,  holding 
terms  of  a  contract  may  be  contained  in  several  instruments  of  writing ;  Freeland 
V.  Ritz,  164  Mass.  259,  12  L.  R.  A.  561,  26  Am.  St.  Rep.  244,  28  N.  E.  226,  hold- 
ing parol  evidence  admissible  to  identify  paper  relating  to  contract. 

SnlllclenCT  of  memorandnm  nnder  utatnte  of  frauds. 

Cited  in  Melchers  v.  Springs,  33  S.  C.  282,  11  S.  E.  788,  holding  private  letter 
of  agent  to  principal  forwarding  order  not  suflicient  to  bind  principal. 

Cited  in  footnotes  to  Freeland  v.  Ritz,  12  L.  R.  A.  561,  which  holds  series  of 
papers,  only  one  of  which  signed,  may  constitute  memorandum;  White  v.  Breen, 
32  L.  R.  A.  127,  which  authorizes  reading  different  writings  together  as  constituent 
parts  of  memorandum. 

Cited  in  note   (11  L.  R.  A.  143)   on  defective  memorandum  of  contract. 

2  L.  R.  A.  217,  LEROY  &  VV.  R.  CO.  v.  ROSS,  40  Kan.  598,  20  Pac.  197. 

Followed  without  discus.sion  in  Kansas  City  &  S.  W.  R.  Co.  v.  Baird,  41  Kan. 
71,  21  Pac.  227. 

Condemnation. 

Cited  in  footnote  to  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  14  L.  R.  A.  533, 
which  authorizes  condemnation  of  land  irregularly  entered  upon. 

Fnll  compennatlon. 

Cited  in  Florence,  E.  D.  &  W.  Valley  R.  Co.  v.  Shepherd,  50  Kan.  440,  31  Pac. 
1002;  Chicago,  K.  &  W.  R.  Co.  v.  Woodward,  47  Kan.  193,  27  Pac.  836;  Kansas 
C.  R.  Co.  V.  Jackson  County,  45  Kan.  719,  26  Pac.  394;  Chicago,  K.  &  W.  R.  Co. 
V.  Emery,  51  Kan.  18,  32  Pac.  631 ;  Inter-State  Consol.  Rapid  Transit  R.  Co. 
V.  Simpson,  45  Kan.  715,  26  Pac.  393, — holding  owner's  damages  for  right  of 
way  cannot  be  diminished  by  benefits. 

Cited  in  footnotes  to  Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes  con- 
sideration of  benefit  from  improvement  in  assessing  damages  from  cutting  down 
street;  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right  to  deduct  benefits 
from  damages  in  exercise  of  eminent  domain  by  individual. 

Testimony  an  to  valne  of,  or  Injnry  to,  land. 

Cited  in  Ottawa,  O.  C.  &  C.  G.  R.  Co.  v.  Fisher,  42  Kan.  678,  22  Paa  713, 
holding  farmers  in  vicinity  of  farm,  unacquainted  with  its  market  or  productive 
value,  incompetent  to  testify  as  to  depreciation;  Kansas  City  &  S.  W.  R.  Co. 
V.  Eh  ret,  41  Kan.  26,  20  Pac.  538,  holding  farmers  residing  in  vicinity  of  and 
acquainted   with   particular   farm   may  give  opinions  as  to  its  value;    Ottawa, 
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0.  C.  &  C.  G.  R.  Co.  V.  Adolph,  41  Kan.  602,  21  Pac.  643,  holding  improper  to 
give  estimate  of  amount  of  damage  to  pasture  and  corrals  injured,  but  not 
destroyed,  by  right  of  way  for  railroads. 

Cited  in  note  (3  L.  R.  A.  83)  on  evidence  of  value  of  land  taken  in  condemna- 
tion proceedings. 

Damaare  from  lire. 

Cited  in  Kay  v.  Glade  Creek  &  R.  R.  Co.  47  W.  Va.  475,  35  S.  E.  973,  holding 
danger,  to  affect  damages,  must  be  real  and  imminent. 

Measure  of  damasea. 

Cited  in  Chicago,  K.  &  W.  R.  Co.  v.  Brunson,  43  Kan.  374,  23  Pac.  4fl5,  holding 
erroneously  received  testimony  as  to  amount  of  damage  per  acre  harmless,  being 
unobjected  to  as  to  competency;  Leavenworth,  N.  &  S.  R.  Co.  v.  Herley,  45  Kan. 
536,  26  Pac.  23,  discussing,  but  not  deciding,  whether  witness  can  testify  directly 
as  to  amount  of  damages  sustained;  Chicago,  K.  &  W.  R.  Co.  v.  Parsons,  51  Kan. 
413,  32  Pac.  1083,  holding  measure  of  damages  difference  in  value  of  land  before 
and  after  taking  right  of  way;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilkinson,  55  Kan. 
85,  39  Pac.  1043,  holding  witness  may  not  state  his  opinion  as  to  damages  to  be 
recovered. 

Cited  in  footnotes  to  Cameron  v.  Pittsburgh  &  L.  E.  R.  Co.  22  L.  R.  A.  443» 
which  holds  farm  not  divided  for  estimation  of  damages  from  construction  of  rail- 
road by  previous  condemnation  of  strip  for  canal;  Becker  v.  Philadelphia  &  R 
Terminal  R.  Co.  35  L.  R.  A.  583,  which  holds  diminution  in  profits  and  value  of 
merchandise  by  removal  of  business  from  condemnation  of  land  not  element 
of  damages. 

Cited  in  note  (11  L.  R.  A.  605)  on  market  price  as  an  element  of  damages  in 
condemnation  proceedings. 

2  L.  R.  A.  223,  COM.  ex  rel.  KEELY  v.  PERKINS,  124  Pa.  36,  16  Atl.  525,  528. 
Contempt  of  court. 

Cited  in  Re  Garis,  185  Pa.  501,  39  Atl  1110,  holding  contempt  proeeedintj-i 
rest  upon  the  necessity  of  maintaining  dignity  and  authority  of  courts;  Com.  v. 
Green,  185  Pa.  647,  40  Atl.  96,  approving  practice  of  granting  special  writ  of 
certiorari  ancillary  to  habeas  corpus  in  proper  cases;  Tolman  v.  Leonard,  6 
App.  D.  C.  235,  holding  jurisdictional  facts  need  not  be  shown  in  commitment, 
if  disclosed  in  record;  Jack  v.  Twyford,  10  Pa.  Super.  Ct.  481,  holding  court's 
order  to  defendant  to  restore  frame  dwelling  enforceable  by  attachment;  Leslie 
V.  Mahoning  R.  Co.  22  Pa.  Co.  Ct.  301,  holding  court  of  equity,  having  jurisdic- 
tion, can  enforce  by  attachment  its  lawful  orders;  Com.  ex  rel.  Thornley  v. 
Friends'  Home  for  Children,  22  Pa.  Co.  Ct.  62,  7  Pa.  Dist.  R.  653,  holding  it 
duty  of  one  to  whom  writ  of  habeas  corpus  is  issued  to  produce  body  of  person 
detained  if  within  his  power. 

Cited  in  note  (8  L.  R.  A.  588)  on  contempt  of  court  in  presence  of  court. 

Protection  of  tv^ltnesa. 

Cited  in  note  (11  L.  R.  A.  591)  on  protection  of  witness  on  examination. 

2  L.  R.  A.  225,  RICH  v.  BRAY,  37  Fed.  273. 
Eanlty  Jurisdiction  of  Federal  courts. 

Cited  in  Hale  v.  Tyler,  115  Fed.  838,  holding,  in  cases  of  fraud,  state  court 
administrator   may  be   proceeded   against  in  Federal   court;   Hagge  v.   Kansas 
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City  S.  R.  Co.  104  Fed.  393,  holding  several  landowners  affected  by  same  nuisance 
might  unite  in  action,  provided  injury  to  each  amounted  to  the  $2,000  limit. 

Cited  in  note  (18  L.  R.  A.  269)  on  adoption  by  Federal  courts  of  remedies 
created  by  state  statutes. 

^—  Dlnpnted  title  to  real  estate. 

Cited  in  Fuller  v.  Montague,  8  C.  C.  A.  105,  16  U.  S.  App.  391,  59  Fed.  216, 
holding  Federal  chancery  courts  do  not  decide  questions  of  controverted  real- 
estate  title;  American  Asso.  v.  Eastern  Kentucky  Land  Co.  68  Fed.  722,  holding 
Federal  court  of  equity  cannot  entertain  partition  suit  where  plaintiff's  title  is 
denied;  Elder  v.  McClaskey,  17  C.  C.  A.  265,  37  U.  S.  App.  199,  70  Fed.  543, 
holding  actual  notice  of  ouster  not  necessary  to  establish  adverse  possession; 
Heinze  v.  Butte  &  B.  Consol.  Min.  Co.  61  C.  C.  A.  90,  126  Fed.  28,  by  Ross,  J., 
dissenting,  who  holds  Federal  courts  cannot  try  controverted  questions  of  title 
in  partition  suit. 

IVhen  partition  suit  maintainable. 

Cited  in  note  (20  L.  R.  A.  624,  628)  on  right  of  one  out  of  possession  to  parti- 
tion. 

Arranfrinir   parties. 

Cited  in  Claiborne  v.  Waddell,  50  Fed.  369,  permitting  withdrawal  of  action 
as  to  one  defendant  with  interests  identical  to  complainants'  so  as  not  to  oust 
court  of  jurisdiction;  Cilley  v.  Patten,  62  Fed.  500,  holding  court  will  arrange 
parties  according  to  their  actual  interests  on  question  of  jurisdiction. 

2  L.  R.  A.  229,  ERWIN  v.  UNITED  STATES,  37  Fed.  470. 
Wbat  fees  allo-wable  to  United  States  olHcers. 

Cited  in  Mar^'in  v.  United  States,  114  Fed.  227,  holding  charge  for  entering 
in  minute  book  memorandum  as  to  court  business  and  adjournment  proper. 
Marvin  v.  United  States,  114  Fed.  227,  holding  charge  for  certified  copy  of  mitti- 
mus allowable;  Marsh  v.  United  States,  88  Fed.  888,  holding  fees  for  entering 
orders  approving  accounts,  and  for  certified  copies,  certificates,  and  seals,  proper; 
Puleston  V.  United  States,  85  Fed.  576,  holding  mileage  in  removing  prisoners 
under  order  of  court  proper ;  Van  Hoorebeke  v.  United  States,  46  Fed.  459,  holding 
presentation  of  accounts  of  district  attorneys,  etc.,  not  condition  precedent  to 
action;  Taylor  v.  United  States,  45  Fed.  534,  holding  fees  for  certificates  and 
seals  to  copies  of  orders  allowable;  Davis  v.  United  States,  45  Fed.  163,  holding 
fees  disallowed  by  treasury  proper;  Marvin  v.  United  States,  44  Fed.  407, 
stating  amount  of  clerk's  fees  chargeable  upon  orders  to  pay  accounts  of  officers, 
for  administering  oaths,  and  filing  vouchers;  Goodrich  v.  United  States,  47 
Fed.  268,  holding  charge  for  services  of  deputy  clerk  as  jury  commissioner 
proper;  United  States  v.  King,  147  U.  S.  683,  37  L.  ed.  330,  13  Sup.  Ct.  Rep. 
439,  holding  charge  for  making  separate  reports  of  mileage  fees  of  jurors  and 
witnesses  improper;  United  States  v.  Harmon,  147  U.  S.  274,  37  L.  ed.  167, 
13  Sup.  Ct.  Rep.  327,  Affirming  43  Fed.  563,  holding  circuit  court  has  juris- 
diction over  claims  disallowed  by  comptroller  of  treasury;  Goodrich  v.  United 
States,  42  Fed.  395,  holding  costs  of  attachment  proceedings  chargeable  to 
United  States;  Goodrich  v.  United  States,  42  Fed.  394,  holding  clerk's  fees  for 
entering  orders,  etc.,  chargeable  to  United  States;  Jones  v.  United  States,  39 
Fed.  414,  holding  clerk  of  district  court  entitled  to  fees;  United  States  v.  Warren, 
12  Okla.  360,  71  Pac.  685,  holding  clerk  of  territorial  district  court  entitled  to 
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statutory   compensation  for   each   day   court   was  actually  in   session,   whether 
business  was  transacted  or  not. 

Common-ltt-vr  procedure  In  United  States  courts. 

Cited  in  Howard  v.  United  States,  75  Fed.  991,  34  L.  R.  A.  514,  holding  United 
States  courts  governed  by  rules  of  common  law  in  imposing  cumulative  sen- 
tences; Withaup  V.  United  States,  62  C.  C.  A.  328,  127  Fed.  534,  raising,  without 
determining  question,  whether,  in  absence  of  Federal  statute  or  established  rules 
of  evidence  in  state  when  admitted,  common-law  rules  of  evidence  would  govern 
United  States  courts. 


2  L.  E.  A.  242,  FLOYD  v.  PERRIN,  30  S.  C.  1,  8  S.  E.  14. 
To'wnshlp  bonds. 

Cited  in  Hicks  v.  Cleveland,  45  C.  C.  A.  435,  106  Fed.  465,  holding  mandamu^^ 
will  lie  to  compel  levy  of  tax  to  pay  judgment  recovered  by  holder  of  township 
bonds;  Massachusetts  &  S.  Const.  Co.  v.  Cherokee  Twp.  42  Fed.  752,  holdintr 
bonds  of  township  for  railroad  construction,  held  by  trustee,  should  be  delivered 
to  owners;  Massachusetts  &  S.  Const.  Co.  v.  Cane  Creek  Twp.  45  Fed.  336.  lioldinjr 
bonds  for  railroad  construction  cannot  be  issued  to  an  amount  exceeding  consti- 
tutional limit;  Granniss  v.  Cherokee  Xwp.  47  Fed.  428,  holding  coupons  on  town- 
ship bonds  issued  for  construction  of  railroad  prior  to  completion,  invalid,  and  all 
subsequent  thereto  valid;  Finance  Co.  v.  Charleston.  C.  &  C.  R.  Co.  52  Fed.  670. 
holding  la'W'yers  cannot  recover  for  gratuitous  services  in  obt-aining  legislaticm 
validating  township  bonds;  Jack  v.  Williams,  113  Fed.  825,  holding  purchaser 
of  railroad  constructed  on  township  bonds,  whose  franchise  had  been  revoked 
by  legislation,  might  remove  rails;  State  ex  rel.  Charleston,  C.  &  C.  R.  Ck),  v. 
WTiitesides,  30  S.  C.  583,  3  L.  R.  A.  777,  9  S.  E.  661,  holding  mandamus  will  lie 
to  compel  county  officer  to  indorse  certificate  of  construction  engineer  authorizing 
issue  of  township  bonds;  Holstein  v.  Edgefield  County,  64  S.  C.  382,  42  S.  E.  180, 
denying  injunction  against  payment  of  railroad-aid  bonds,  adjudged  legal  by 
Federal  court,  contrary  to  determination  of  state  courts. 

Limited  in  Darlington  v.  Atlantic  Trust  Co.  16  C.  C.  A.  33,  25  U.  S.  App.  354, 
68  Fed.  855,  holding  town  bonds  issued  in  construction  of  railway  valid;  State 
ex  rel.  Dickenson  v.  Neely,  30  S.  C.  603,  3  L.  R.  A.  678,  9  S.  E.  664.  holding  legis- 
lature may  levy  tax  to  aid  in  construction  of  railroad  upon  assent  of  territory 
to  be  taxed. 

Distinguished  in  Allen  v.  Adams.  66  S.  C.  356,  44  S.  E.  938,  holding  incorporated 
town  may  issue  bonds  for  school  building. 

Disapproved  in  Pickens  Twp.  v.  Post,  41  C.  C.  A.  3,  99  Fed.  661,  holding  owner 
of  township  bonds  a  bona  fide  holder. 

Overruled  in  Folsom  v.  Township  Ninety  Six,  159  U.  S.  622,  40  L.  ed.  282,  16 
Sup.  Ct.  Rep.  174,  holding  township  bonds  issued  in  construction  of  railroad 
valid. 

Grant  of  corporate  po-vrers. 

Cited  in  Folsom  v.  Township  Ninety  Six,  159  U.  S.  628,  40  L.  ed.  284,  16  Sup. 
Ct.  Rep.  174,  holding  legislature  might  grant  corporate  powers  to  cities,  counties, 
towns,  and  townships;  Congaree  Constr.  Co.  v.  Columbia  Twp.  49  S.  C.  637,  27 
S.  E.  570.  holding  statute  authorizing  townships  to  subscribe  to  stock  of  rail- 
roads, and  making  them  corporations  for  that  purpose,  invalid;  White  v.  Rock 
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Hill,  34  S.  C.  245,  13  S.  E.  416,  holding  license  tax  cannot  be  collected  from  one 
not  shown  to  intend  to  engage  in  business  for  shorter  period  than  one  year. 

Cited  in  footnote  to  Dell  Rapids  v.  Irving,  29  L.  R.  A.  861,  which  holds  town- 
ship organized  under  state  law  not  a  "municipal  corporation." 

Title  of  act. 

Cited  in  note  (2  L.  R.  A.  789)  on  title  of  statute  must  fairly  suggest  subjects 
dealt  with  in  the  acts. 

2  L.  R.  A.  252,  PALMER  v.  PENNSYLVANIA  CO.  Ill  N.  Y.  488,  18  N.  E.  859. 
Desree  of  care  reanlred  to  preirent  injury  from  accident. 

Cited  in  Palmer  v.  Delaware  &  H.  Canal  Co.  120  N.  Y.  177,  17  Am.  St.  Rep. 
629,  24  N.  .E.  302,  holding  carrier  must  use  utmost  care  and  diligence  to  prevent 
defects  in  operative  machinery,  appliances,  and  apparatus;  Gulf,  C.  &,  S.  F.  R. 
Co.  V.  Shields,  9  Tex.  Civ.  App.  656,  28  S.  W.  709,  and  Jensen  v.  Hamburg-Amer- 
ican Packet  Co.  23  App.  Div.  167,  48  N.  Y.  Supp.  630,  holding  rule  as  to  higliest 
care  applies  only  to  appliances  and  machinery;  Illinois  C.  R.  Co.  v.  Kuhn,  107 
Tenn.  Ill,  64  S.  W.  202,  holding  rule  as  to  highest  care  applies  to  operative 
machinery  and  appliances,  roadbed,  and  tracks;  Kelly  v.  Manhattan  R.  Co.  112 
N.  Y.  451,  3  L.  11.  A.  76,  20  N.  E.  383,  holding  less  degree  of  care  required  as  to 
approaches  to  cars  than  in  regard  to  roadbed,  machinery,  or  car  construction; 
Conroy  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  96  Wis.  256,  38  L.  R.  A.  423,  70  N.  W. 
486,  holding  carrier  not  bound  to  use  highest  degree  of  care  to  prevent  passenger 
awaiting  train  from  exposure  to  danger;  Buck  v.  Manhattan  R.  Co.  15  Daly,  552, 
10  N.  Y.  Supp.  107,  holding  carrier  only  bound  to  use  reasonable  care  to  prevent 
injury  to  passenger  getting  on  or  off  vehicles;  McKeon  v.  Chicago,  M.  &  St.  P. 
R.  Co.  94  Wis.  485,  35  L.  R.  A.  257,  59  Am.  St.  Rep.  909,  69  N.  W.  175,  holding 
wrongful  instruction  as  to  degree  of  care  required  of  carrier  harmless,  -when  no 
care  was  shown;  Dochtermann  v.  Brooklyn  Heights  R.  Co.  32  App.  Div.  21,  52 
N.  Y.  Supp.  1051  (dissenting  opinion) ,  majority  holding  question  for  jury  whether 
car  was  negligently  started  before  passenger  had  taken  seat. 

Distinguished  in  Cobb  v.  Lindell  R.  Co.  149  Mo.  151,  50  S.  W.  310,  holding 
highest  degree  of  care  applies  to  service,  as  well  as  construction  and  equipment. 

—  Approacben,  platforms,  car  steps,  etc. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Aldridge,  27  Ind.  App.  500,  61 
N.  E.  741,  holding  carrier  not  responsible  for  injury  from  snow  on  car  steps, 
without  reasonable  opportunity  to  remove;  Gilman  v.  Boston  &  M.  R.  Co.  168 
Mass.  455,  47  N.  E.  193,  upholding  finding  of  jury  that  carrier  was  negligent 
in  not  properly  clearing  car  steps  of  ice  and  snow;  Proud  v.  Philadelphia  &  R. 
R.  Co.  64  N.  J.  L.  707,  50  L.  R.  A.  470,  46  Atl.  710,  holding  carrier  not  bound 
to  know  at  each  moment  the  condition  of  every  part  of  the  train. 

Cited  in  footnote  to  Proud  v.  Philadelphia  &  R.  R.  Co.  50  L.  R.  A.  468,  which 
denies  liability  for  injury  by  slipping  on  filth  on  car  step  in  nighttime,  within 
half  hour  after  car  inspected. 

Cited  in  note  (3  L.  R.  A.  74)  on  duty  of  railroads,  as  carriers,  to  furnish  8af« 
approaches,  platforms,  etc. 

—  Street  rail'way  companies. 

Cited  in  Stierlc  v.  Union  R.  Co.  156  N.  Y.  73,  50  N.  E.  419,  holding  street  car 
company  not  bound  to  exercise  highest  degree  of  care  and  skill  in  switching; 
Leyh  v.  Newburgh  Electric  R.  Co.  41  App.  Div.  220,  58  N.  Y.  Supp.  479,  holding 
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electric  railway  company  not  bound  to  use  highest  care  in  respect  to  curtain 
rods. 

Distinguished  in  Stierle  v.  Union  R.  O.  13  Misc.  134,  34  N.  Y.  Supp.  185, 
holding  rule  as  to  highest  degree  of  care  and  skill  inapplicable  to  operation  of 
street  horse  cars. 

-—  Steamship  companies. 

Cited  in  Bruswitz  v.  Netherlands  American  Steam  Nav.  Co.  64  Hun,  266,  19 
N.  Y.  Supp.  75,  holding  steamship  company  not  bound  to  exercise  highest  care 
to  prevent  passenger  from  tripping  on  floor  sockets  in  rolling  sea. 

—  Landlord  and  tenant. 

Cited  in  Harkin  v.  Crumbie,  20  Misc.  570,  46  N.  Y.  Supp.  463,  holding  apart- 
ment  owner  only  required  to  remove  ice  from  courtyard  within  reasonable  time. 

—  Act  of  God  as  defense. 

Cited  in  note  (11  L.  R.  A.  616)  on  act  of  God  as  defense  for  loss  by  carrier. 

Carrier's  liability  as  to  passenger  rtdlnar  on  platform. 

Cited  in  Cincinnati,  L.  &  A.  Electric  Street  R.  Co.  v.  Lohe,  68  Ohio  St.  Ill,  67 
N.  E.  161,  holding  passenger  injured  while  voluntarily  riding  on  platform  of  inter- 
urban  electric  car,  cannot  recover  damages. 

Contributory  nefirllsrenee. 

Cited  in  Hanrahan  v.  Manhattan  R.  Co.  53  Hun,  424,  6  N.  Y.  Supp.  395,  holding 
passenger  guilty  of  contributory  negligence  in  stumbling  on  station  platform 
known  to  her  to  have  been  higher  than  car  platform. 

2  L.  R.  A.  256,  PEOPLE  v.  O'BRIEN,  111  N.  Y.  1,  7  Am.  St.  Rep.  684,  18  K 

E.  692. 
Nature  of  rigrlit  created  by  corporate  franchise  —  Railroads. 

Cited  in  Ingersoll  v.  Nassau  Electric  R.  Co.  157  N.  Y.  463,  43  L.  R.  A.  239. 
52  N.  E.  545;  Coney  Island,  Ft.  H.  &  B.  R.  Co.  v.  Kennedy,  15  App.  Diy.  591, 
44  N.  Y.  Supp.  825;  Pape  v.  New  York  &  H.  R.  Co.  74  App.  Div.  189,  77  N.  Y. 
Supp.  725  (concurring  opinion)  ;  Roddy  v.  Brooklyn  City  &  N.  R.  Co.  32  App.  Div. 
314,  52  N.  Y.  Supp.  1025, — holding  franchise  to  construct  and  operate  street  rail- 
way is  property ;  Herzog  v.  New  York  Elev.  R.  Co.  37  N.  Y.  S.  R.  569,  14  N.  Y. 
Supp.  296,  59  N.  Y.  S.  R.  343,  holding  grant  of  right  to  use  streets  for  eleTat«d 
railway  gives  grantee  estate  in  street;  Southern  Boulevard  R.  Co.  v.  North  New 
York  City  Traction  Co.  16  Misc.  271,  39  N.  Y.  Supp.  266,  holding  railway  fran- 
chise is  in  nature  of  easement  in  public  highway ;  Syracuse  Water  Co.  v.  Syracuse, 
116  N.  Y.  182,  5  L.  R.  A.  552,  22  N.  E.  381,  holding  corporate  rights  and  means 
of  exercising  them  constitute  single  body,  consisting  of  property,  corporetil  and 
incorporeal;  Africa  v.  Knoxville,  70  Fed.  734,  737,  and  Mercantile  Trust  &  De- 
posit Co.  V.  Collins  Park  &  B.  R.  Co.  101  Fed.  350,  holding  privileges  in  street-i 
granted  street  railway  company  constitute  contract,  which  cannot  be  impaired: 
Mason  v.  Ohio  River  R.  Co.  51  W.  Va.  187,  41  S.  E.  418,  holding  municipal  grant, 
accepted  by  railroad,  of  right  to  use  street,  a  binding  contract;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  673,  12  C.  C.  A.  370,  22  U.  S.  App.  570,  64 
Fed.  634,  Reversing  56  Fed.  883,  holding  street  railway  company  capable  of  takinji 
franchise  for  term  beyond  corporate  life  is  not  restricted  by  charter;  Parker  v. 
Elmira,  C.  &  N.  R.  Co.  165  N.  Y.  280,  59  N.  E.  81,  holding  right  of  railroad,  under 
statute,  to  charge  fare  at  rate  of  4  cents  per  mile,  property  entitled  to  protection. 
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Cited  in  footnote  to  Belleville  v.  Citizens'  Horse  R.  Co.  26  L.  R.  A.  681,  which 
holds  consent  to  use  streets  for  tracks  of  railway  company  is  mere  license. 

Cited  in  notes  (5  L.  R,  A.  371 ;  8  L.  R.  A.  453)  on  right  of  railroad  to  construct 
and  operate  line  on  street;  (4  L.  R.  A.  624)  on  use  of  public  streets  for  horse 
railroads;  (8  L.  R.  A.  539)  on  electric  railways  in  city  streets;  (9  L.  R.  A. 
101)  on  use  of  streets  in  municipalities;  (50  L.  R.  A.  143)  on  privilege  of  using 
streets  as  a  contract,  within  constitutional  provision  against  impairing  obligation 
of  contracts. 

^—  Water  eonipaniea. 

Cited  in  Re  Long  Island  Water  Supply  Co.  30  Abb.  N.  C.  52,  24  N.  Y.  Supp. 
813,  holding  company  organized  under  general  statute  exists  by  virtue  of  con- 
tract with  town,  and  has  exclusive  franchise  for  full  term  of  charter ;  Skaneateles 
Waterworks  Co.  v.  Skaneateles,  161  N.  Y.  167,  46  L.  R.  A.  691,  65  N.  E.  562, 
holding  reserved  right  to  grant  franchise  to  another  corporation  not  authority 
for  invasion  of  that  first  granted;  Re  Water  Comrs.  71  App.  Div.  552,  554,  76 
N.  Y.  Supp.  11,  holding  franchise  includes  rights  to  collect  and  store  water,  and 
to  convey  same  to  consumers  for  compensation. 

Cited  in  note  (9  L.  R.  A.  196)*  on  franchises  of  water  companies. 

Distinguished  in  Re  Brooklyn,  143  N.  Y.  616,  26  L.  R.  A.  277,  38  N.  E.  983, 
Affirming  73  Hun,  506,  26  X.  Y.  Supp.  198,  holding  grant  of  franchise,  not  ex- 
clusive in  terms,  does  not  preclude  similar  franchise  to  another  company. 

^—  Ga«  companies. 

Cited  in  People  ex  ret,  Woodhaven  Gaslight  Co.  v.  Deehan,  11  App.  Div.  176. 
42  N.  Y.  Supp.  1071,  holding  franchise  to  lay  mains  in  streets  is  property,  and 
not  affected  by  change  in  form  of  government  from  town  to  village;  People  ea?  rel. 
Woodhaven  Gaslight  Co.  v.  Deehan,  153  N.  Y.  532,  47  N.  E.  787,  holding  fran- 
chise cannot  be  destroyed  by  village  arbitrarily  refusing  to  permit  company  to 
place  conductors  under  streets. 

^—  Telegraph  companleii  and  otber  corporations. 

Cited  in  Western  U.  Teleg.  Co.  v.  Syracuse,  24  Misc.  342,  53  N.  Y.  Supp.  690, 
holding  franchise  for  construction  of  subway  by  telegraph  company  is  property, 
wliich  cannot  be  taken  away  or  impaired  by  municipality;  Hudson  River  Teleph. 
Co.  v.  Watervliet  Turnp.  &  R.  Co.  135  N.  Y.  408,  17  L.  R.  A.  679,  31  Am.  St.  Rep. 
838,  32  N.  E.  148,  holding  telephone  company  has  no  easement  in  streets  used 
by  it,  but  franchise  is  property  while  it  continues ;  Andrus  v  National  Sugar  Ref . 
Co.  72  App.  Div.  554,  76  N.  Y.  Supp.  530,  holding  franchise  to  erect  docks  is 
property  capable  of  conveyance. 

Blements  necessary   to   complete  corporate  franclilse. 

Cited  in  Re  Union  Elev.  R.  Co.  112  N.  Y.  74,  2  L.  R.  A.  362,  19  N.  E.  664; 
Suburban  Rapid  Transit  Co.  v.  New  York,  128  N.  Y.  520,  28  N.  E.  526;  White 
V.  Manhattan  R.  Co.  139  N.  Y.  26,  34  N.  E.  887 ;  Detroit  Citizens'  Street  R.  Co. 
v.  Detroit,  64  Fed.  646, —  holding  municipal  consent  to  construct  street  railway 
is  muniment  of  title  to  enjoyment  of  rights  acquired  thereunder;  Andrews  v. 
National  Foundry  &  Pipe  Works,  10  C.  C.  A.  67,  18  U.  S.  App.  458.  61  Fed.  788. 
holding  corporation  organized  to  construct  and  operate  waterworks  acquires  no 
complete  franchise  without  grant  from  municipality;  Underground  R.  Co.  v.  New 
York,  116  Fed.  957,  holding  street  railroad  company  filing  map  of  proposed  line, 
failing  to  obtain  city's  consent,  has  no  contract  rights  to  be  impaired  by  subse- 
quent legislation;  People  v.  Adirondack  R.  Co.  39  App.  Div.  52,  55,  56,  56  N.  Y. 
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Supp.  869  (dissenting  opinion),  majorit}^  holding  railroad  filing  map  and  profile 
of  proposed  route,  and  giving  requisite  notice  to  answer,  acquires  right  in  route  as 
against  subsequent  purchase  by  state. 

Franclilses  limited  am  to  time. 

Cited  in  Citizens'  Street  R.  Co.  v.  City  R.  Co.  64  Fed.  650,  holding  limitation 
of  thirty  years  in  city  ordinance  consenting  to  use  of  streets  for  operation  of 
railway  invalid. 

Rlffhts  and  obllgratlona  incident  to  corporate  franchises  In  ipenerai. 

Cited  in  Opinion  of  the  Justices,  66  N.  H.  630,  33  Atl.  1076,  holding  rights  of 
corporate  property  under  Constitution  same  as  those  of  individuals;  New  York 
Cement  Co.  v.  Consolidated  Rosendale  Cement  Co.  38  Misc.  523,  77  N.  Y.  Supp. 
1093,  holding  franchise  of  corporation  and  its  property  are  inseparable,  and 
grantee  assumes  obligations  attaching  to  property;  Weatherly  v.  Capital  City 
Water  Co.  115  Ala.  179,  22  So.  140,  holding  contract  to  furnish  water  runs  with 
franchise,  and  is  obligatory  on  assignee  of  recipient  of  grant;  Re  Water  Comrs. 
71  App.  Div.  560,  76  N.  Y.  Supp.  11,  holding  reservation  of  right  to  purchase,  in 
consent  of  municipal  corporation  to  use  of  streets  by  water  company,  not  lack- 
ing in  mutuality;  Boyer  v.  Little  Falls,  5  App.  Div.  7,  38  N.  Y.  Supp.  1114,  hold- 
ing purchaser  of  stock  of  biisiness  corporation  may  become  substantial  owner  of 
its  property. 

Cited  in  footnotes  to  Tlieobold  v.  Louisville,  N.  O.  &  T.  R.  Co.  4  L.  R.  A.  735, 
which  holds  steam  railroad  cannot  be  operated  in  street  without  condemnation, 
or  consent  of  abutting  owner ;  Chicago  G.  W.  R.  Co.  v.  First  M.  E.  Church,  50  L. 
R.  A.  488,  which  holds  that  grant  of  right  to  operate  railroad  in  street  gives  no 
authority  to  erect  and  maintain  water  tank  therein. 

Resnlatlon  of  use  of  franchises. 

Cited  in  Re  Seaboard  Teleg.  &  Telep.  Co.  68  App.  Div.  285,  74  N.  Y.  Supp,  15. 
holding  city  cannot  destroy  franchise  of  telegraph  company  by  refusing  permit 
to  repair  wires. 

Distinguished  in  Lake  Roland  Elev.  R.  Co.  v.  Baltimore,  77  Md.  367,  20  L.  R. 
A.  129,  26  Atl.  510,  holding  street  railway  franchise  for  use  of  streets  for  double 
track  may  be  restricted  to  single  track. 

Leases  and  otlier  contracts  bet^reen  railroads. 

Cited  in  Tate  v.  Neary,  52  App.  Div.  84,  65  N.  Y.  Supp.  40,  holding  lease  by 
corporation  extending  beyond  term  of  its  existence  not  invalid;  Frank  v.  New 
York,  L.  E.  &  W.  R.  Co.  122  N.  Y.  214,  25  N.  E.  332,  holding  agreement  trans- 
ferring railroad,  and  all  rights,  powers,  and  privileges  appurtenant  thereto,  con- 
veys leasehold  carved  out  of  fee;  Beveridge  v.  New  York  Elev.  R.  Co.  112  N.  Y. 
21,  2  L.  R.  A.  652,  19  N.  E.  489,  and  Roddy  v.  Brooklyn  Heights  R.  Co.  23  Misc. 
376,  52  N.  Y.  Supp.  885,  holding  strieet  railway  incorporated  before  1874  entitled 
to  contract  with  another  railroad  for  use  of  respective  roads;  Bamett  v.  Brook- 
lyn Heights  R,  Co.  63  App.  Div.  441,  65  N.  Y.  Supp.  1068,  and  Ingersoll  v.  Nassau 
Electric  R.  Co.  157  N.  Y.  459,  43  L.  R.  A.  239,  52  N.  E.  545,  holding  Laws  1839, 
chap.  218,  permitting  contracts  between  railroads  for  use  of  respective  roads,  in 
force,  and  authority  for  traffic  agreements  and  leases  by  both  steam  and  street 
railways;  Roddy  v.  Brooklyn  Heights  R.  Co.  23  Misc.  377,  52  N.  Y.  Supp.  885. 
holding  Laws  1839,  chap.  218,  not  repealed  by  Laws  1884,  chap.  252,  prohibiting 
traffic  agreements  between  parallel  lines. 
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Cited  in  note  (45  L.  R.  A.  273)  on  restrictions  on  consolidation  of  parallel  or 
competing  railroads. 

Distinguished  in  Ingersoll  v.  Nassau  Electric  R.  Co.  167  N.  Y.  477,  43  L.  R.  A. 
239,  52  N.  E.  645  (dissenting  opinion) ,  majority  holding  street  railway  may  oper- 
ate cars  on  track  of  another  company  under  contract,  without  consent  of  abutting 
property  owners. 

Crossing  of  one  railroad  by  anotlier. 

Cited  in  People's  R.  Co.  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  22  Abb.  N.  C.  438,  6  N. 
Y.  Supp.  326,  holding  street  railroad  cannot  construct  road  across  track  of  steam 
railway  until  compensation  and  manner  of  crossing  determined. 

Reirocatlon  or  repeal  of  charter  or  franchise. 

Cited  in  West  Jersey  Traction  Co.  v.  Camden  Horse  R.  Co.  52  N.  J.  Eq.  482, 
29  Atl.  333,  holding  legislature  may,  by  repeal  of  charter,  resume  franchise  of 
street  railway,  either  in  whole  or  in  part;  Hudson  River  Teleph.  Co.  v.  Water- 
vliet  Turnp.  &  R.  Co.  135  N.  Y.  408,  17  L.  R.  A.  679,  31  Am.  St.  Rep.  838,  32  N. 
E.  148,  holding  legislative  grant  to  telephone  company  to  occupy  streets  is  revoca- 
ble at  pleasure;  Barnes  v.  Arnold,  23  Misc.  205,  51  N.  Y.  Supp.  1109,  holding 
legislature  may  modify  or  repeal  charter  of  bank  incorporated  by  filing  certifi- 
cate under  general  law;  Ingersoll  v.  Nassau  Electric  R.  Co.  157  N. .Y.  463,  43  L. 
R.  A.  239,  52  N.  E.  545 ;  Sandham  v.  Nye,  9  Misc.  546,  30  N.  Y.  Supp.  552 :  Coney 
Island,  Ft.  H.  &  B.  R.  Co.  v.  Kennedy,  15  App.  Div.  591,  44  N.  Y.  Supp.  825; 
Roddy  v.  Brooklyn  City  &  N.  R.  Co.  32  App.  Div.  314,  52  N.  Y.  Supp.  1025;  Rape 
V.  New  York  &  H.  R.  Co.  74  App.  Div.  189,  77  N.  Y.  Supp  725 ;  Africa  v.  Knox- 
ville,  70  Fed.  734 ;  People  v.  Phyfe,  48  N.  Y.  S.  R,  350,  20  N.  Y.  Supp.  461,  —  hold- 
ing franchise  of  railroad  company  is  irrepealable  and  vested  property;  Avoca  v. 
Pittston,  J.  &  A.  Street  R.  Co.  7  Kulp,  470,  holding  city  cannot  revoke  street- 
railway  franchise  after  acceptance  and  exercise  of  privileges  granted;  Horzog 
V.  New  York  Elev.  R.  Co.  37  N.  Y.  S.  R.  568,  14  N.  Y.  Supp.  296,  Affirmed  in 
59  N.  Y.  S.  R.  343,  27  N.  Y.  Supp.  1034,  holding  municipal  consent  to  construction 
of  elevated  railway  vests  irrevocably  in  railroad  right  to  use  street  for  such 
purpose. 

Cited  in  footnotes  to  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36 
L.  R.  A.  45,  which  denies  city's  right  to  prevent  relaying  of  street  railway  tracks 
by  company  whose  franchise  not  declared  forfeited;  Detroit  Citizens'  Street  R.  Co. 
v.  Detroit,  26  L.  R.  A.  667,  which  holds  express  power  to  grant  irrevocable  consent 
to  use  street  for  street  railway  given  city  by  statute. 

Cited  in  notes  (9  L.  R.  A.  37)  on  forfeiture  of  corporate  franchises;  (8  L.  R. 
A.  498)  on  forfeiture  and  dissolution  for  misuser  of  franchise. 

Reservation  of  potver  to  amend  or  repeal  charter  or  franchise. 

Cited  in  Hudson  River  Teleph.  Co.  v.  Watervliet  Turnp.  &  R.  Co.  135  N.  Y.  408, 
17  L.  R.  A.  679,  31  Am.  St.  Rep.  838,  32  N.  E.  148,  holding  franchise  of  telephone 
company  revocable  at  will  of  legislature;  Rochester  &  C.  Turnp.  Road  Co.  v. 
Joel,  41  App.  Div.  49,  58  N.  Y.  Supp.  346,  holding  statute  depriving  turnpike 
company  of  right  to  charge  tolls  previously  authorized  unconstitutional,  although 
power  of  repeal  reserved;  Citizens'  Street  R.  Co.  v.  City  R.  Co.  64  Fed.  651, 
holding,  when  charter  of  corporation  repealed  under  power,  provision  must  be 
made  for  disposition  of  property  without  confiscation. 

Effect  of  dissolution  of  corporation,  or  reirocatlon  of  charter. 

Cited  in  Sandham  v.  Nye,  9  Misc.  646,  30  N.  Y.  Supp.  552,  holding  franchise 
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of  street  railway  attaches  to  tracks,  and  not  to  right  of  corporation  to  exist; 
Detroit  v.  Detroit  Citizens'  Street  R,  Co.  184  U.  S.  395,  46  L.  ed.  610,  22  Sup. 
Ct.  Rep.  410,  holding  corporation  capable  of  taking  extension  of  franchise  beyond 
limit  of  corporate  life;  Brown  v.  Schleier,  55  C.  C.  A.  478,  118  Fed.  984.  holding 
lease  to  corporation  not  invalid  because  for  term  outlasting  lessee's  corporate 
life;  Nelson  v.  Hubbard,  96  Ala.  248,  17  L.  R.  A.  379,  11  So.  428,  holding  statute 
providing  for  dissolution  of  corporation,  and  administration  of  assets  through 
trustee,  does  not  impair  obligation  of  contract;  Opinion  of  the  Justices,  66  N. 
H.  640,  33  Atl.  1076.  holding  property,  on  dissolution  of  corporation,  held  by 
stockholders  as  tenants  in  common;  People  ex  rel.  New  York  Underground  R.  Co. 
V.  Newton,  26  Jones  &  S.  463,  11  N.  Y.  Supp.  782,  holding  only  rights  of  third 
persons  vested  in  contracts  with  corporation  within  rule  that  legislature  cannot 
destroy  by  directing  dissolution;  Berwind-White  Coal  Min.  Co.  v.  Ewart,  11  Misc. 
494,  32  N.  Y.  Supp.  716,  holding  legislature  may  repeal  or  amend  laws  pertaining 
to  business  corporations  organized  under  act  1875;  Dow  v.  Northern  R.  Co.  67 
N.  H.  37,  36  Atl.  510,  holding  corporate  property  cannot  be  diverted  from 
equitable  owners  by  escheat  or  reverter  upon  repeal  of  charter;  New  York  v. 
Twenty-third  Street  R.  Co.  113  N.  Y.  317,  21  N.  E.  60,  holding,  under  right  to 
repeal  charter,  legislature  cannot  deprive  corporation  of  property,  or  annul 
contracts;  Woodward  v.  Central  Vermont  R.  Co.  180  Mass.  604,  62  N.  E.  1051, 
holding  reservation  of  right  to  amend  charter  does  not  authorize  requirement  that 
company  pay  debts  of  corporation  whose  property  it  acquires. 
Cited  in  note  (9  L.  R.  A.  34)  on  dissolution  of  corporations. 

Taxation  of  corporate  franeblaes. 

Cited  in  People  ex  rel.  Coney  Island  &  B.  R.  Co.  v.  Neff,  15  App.  Div.  587,  44 
N.  Y.  Supp.  810,  holding,  notwithstanding  franchise  of  street  railway  is  property, 
it  is  not  subject  to  taxation. 

Cited  in  note  (57  L.  R  A.  36,  37,  38)  on  taxation  of  corporate  franchises. 

TaklnflT  property  tirltlioat  compensation. 

Cited  in  West  Jersey  Traction  Co.  v.  Camden  Horse  R.  Co.  52  N.  J.  Eq.  482, 
29  Atl.  333,  and  Brooklyn  Elev.  R.  Co.  v.  Brooklyn,  2  App.  Div.  99,  37  N.  Y. 
Supp.  560,  holding  franchise  of  street  railway  cannot  be  abrogated  without  com- 
pensation; Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S.  690,  43  L.  ed.  861,  19 
Sup.  Ct.  Rep.  565,  holding  state  cannot  take  away  or  destroy  property,  or  annul 
contracts  of  railroad  with  third  persons;  Manhattan  R.  Co.  v.  New  York.  89 
Hun,  432,  35  N.  Y.  Supp.  505,  holding  city  cannot  compel  alteration  in  elevated 
railway  station,  to  permit  crossing  of  viaduct,  without  compensating  railway  for 
expense. 

Statnten  fmpalrlndr  obllaratlon  of  contract. 

Cited  in  People  ex  rel.  Reynolds  v.  Buffalo,  140  N.  Y.  307,  37  Am.  St.  Rep.  563, 
35  N.  E.  485,  holding  property  right  acquired  by  statute  cannot  be  devested  by 
repeal ;  Re  Long  Island  Water  Supply  Co.  30  Abb.  N.  C.  52,  24  N.  Y.  Supp.  815, 
holding  attempt  to  avoid  corporate  franchise  by  legislation  impairs  force  and 
effect  of  contract;  People  ex  rel.  Reynolds  v.  Buffalo,  48  N.  Y.  S.  R.  636,  holding 
award  under  act  for  relief  of  relator  not  affected  by  subsequent  repeal  of  act; 
People  ex  rel.  Long  Island  v.  Dohling,  6  App.  Div.  90,  39  N.  Y.  Supp.  766,  holding 
right  under  act  authorizing  religious  corporation  to  acquire  and  hold  lands  exempt 
from  taxation  cannot  be  impaired  by  subsequent  legislation  repealing  exemption; 
Roddy  V.  Brooklyn  City  &  N.  R.  Co.  32  App.  Div.  313,  52  N.  Y.  Supp.   1025, 
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holding  right  of  railroad  to  lease  tracks  cannot  be  impaired  in  hands  of  lessee, 
either  by  legislation  or  change  in  Constitution,  except  under  right  of  eminent 
domain. 

Cited  in  footnotes  to  International  Bldg.  &  L.  Asso.  v.  Hardy,  24  L.  R.  A.  284, 
which  denies  legislative  power  to  change  remedy  for  enforcing  trust  deed;  Kirk- 
man  V.  Bird,  58  L.  R.  A.  670,  which  sustains,  as  to  prior  obligations,  statute 
exempting  wages  for  sixty  days  preceding  levy. 

Distinguished  in  People  ex  rel.  Schurz  v.  Cook,  148  U.  S.  410,  37  L.  ed.  503, 
13  Sup.  Ct.  Rep.  645,  holding  statute  imposing  tax  on  corporation  organized  to 
purchase  property  pursuant  to  authority  previously  conferred  by  legislature 
violates  no  contract. 

Retroactlire  operation  of  statutes. 

Cited  in  Geneva  &  W.  R.  Co.  v.  Xew  York  C.  &  H.  R.  R.  Co.  163  N.  Y.  232,  57 
N.  E.  498,  holding  procedure  by  which  street  railway  may  acquire  right  to  cross 
steam  railroad  not  affected  by  statute  enacted  after  commencement  of  proceed- 
ings; Walker  v.  Walker,  155  N.  Y.  82,  49  N.  E.  663,  holding  statute  authorizing 
change  in  decree  of  divorce  as  to  alimony,  after  final  judgment,  not  retroactive; 
He  Delaware  &  H.  Canal  Co.  129  N.  Y.  112,  29  N.  E.  237,  holding  statute  pro- 
viding fraudulent  or  defective  assessment  for  taxation  may  be  vacated  or  re- 
duced by  county  judge,  applicable  to  future  assessments  only;  Mahoney  v.  Bern- 
hardt, 27  Misc.  345,  58  N.  Y.  Supp.  748,  holding  statute  requiring  action  to 
enforce  individual  liability  of  stockholders  of  dissolved  bank  to  be  brought  by 
permanent  receiver  not  applicable  to  action  previously  begun  by  creditors; 
Barnes  v.  Arnold,  23  Misc.  208.  51  N.  Y.  Supp.  1109,  holding  banking  law,  1892, 
making  bank  stockholders  individually  liable  for  debts  of  corporation,  riot  appli- 
cable to  debts  previously  contracted. 

Cited  in  footnote  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time  of  insurance  company's  immunity  from  suit  without 
extending  period  of  limitations. 

Distinguished  in  Re  BrookhTi,  73  Hun,  506,  26  N.  Y.  Supp.  198,  holding  fran- 
chise of  water  company  not  increased  by  annexation  act,  requiring  purchase 
of  property  before  annexing  city  can  extend  waterworks  into  annexed  territory. 

Due  proeess  of  la'w. 

Cited  in  Re  Muehlfeld,  16  App.  Div.  403,  45  N.  Y.  Supp.  16,  holding  assignee  of 
corporation  not  required  to  deliver  property  to  receiver  appointed  in  proceeding 
to  which  he  was  not  party;  Brooks  v.  Tayntor,  17  Misc.  539,  40  N.  Y.  Supp.  445. 
holding  staute  authorizing  claimant  of  unpaid  purchase  money  for  monument 
to  remove  and  sell  same  at  auction,  without  legal  process  or  hearing,  uncon- 
stitutional; People  ex  rel.  Nisbet  v.  Amsterdam,  90  Hun,  495,  36  N.  Y.  Supp.  59, 
holding  investigation  of  claim  against  city  by  committee  designated  by  law,  with- 
out affording  claimant  opportunity  to  participate,  not  due  process  of  law;  Buf- 
falo V.  Chadeayne,  27  N.  Y.  S.  R.  63,  7  N.  Y.  Supp.  501,  Affirmed  134  N.  Y'.  165, 
31  N.  E.  443,  holding  rescission,  after  work  commenced,  and  without  notice,  of 
permit  to  build  frame  houses  within  fire  limit,  is  taking  property  without  due 
process  of  law. 

Cited  in  footnote  to  Carleton  v.  Rugg,  5  L.  R.  A.  193,  which  holds  statute 
authorizing  injunction  against  liquor  nuisance  does  not  unlawfully  deprive  of 
property  or  privileges. 

Cited  in  notes  (5  L.  R.  A.  359;  11  L.  R.  A.  224;  13  L.  R.  A.  68)  on  due  process 
of  law. 
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Appointment  of  receiver. 

Cited  in  note  ( 6  L.  R.  A.  792 )  on  appointment  of  receivers  in  general. 

Potirers  of  mnniclpal  corporations. 

Cited  in  Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  512,  35  Am.  St.  Rep.  515.  33 
N.  E.  695,  holding  cities  may  have  private  ownership  of  property  which  cannot 
be  wholly  controlled  by  state  government. 

Distinguished  in  New  Orleans,  City  &  Lake  H.  Co.  v.  New  Orleans,  44  La.  Ann. 
733,  11  So.  78,  holding  city  without  power  to  make  exclusive  grant  of  right  t^ 
use  streets  for  railway,  unless  expressly  conferred  by  legislature;  Detroit  v.  De- 
troit City  R.  Co.  56  Fed.  888,  holding  city  council  cannot  grant  vested  right  to 
build  and  operate  street  railway. 

2  L.  R.  A.  270,  POWELL  v.  OREGONIAN  R.  CO.  13  Sawy.  535. 
Stockholders*  liability  for  corporate  acts. 

Cited  in  Kelly  v.  Clark,  21  Mont.  343,  42  L.  R.  A.  635,  69  Am.  St.  Rep.  668. 
53  Pac.  959,  holding  stockholders  liable  for  tortious  acts  of  company  after  judg- 
ment against  it,  coupled  with  insolvency. 

Cited  in  footnotes  to  Rider  v.  Fritchey,  16  L.  R.  A.  513,  which  holds  stock- 
holder assigning  to  insolvent  person  not  relieved  from  liability;  Powell  v.  Ore- 
gonian  K.  Co.  3  L.  R.  A.  201,  which  holds  judgment  against  corporation  con- 
clusive against  stockholder. 

2  L.  R.  A.  273,  FARMERS  DEPOSIT  NAT.  BANK  v.  PENN  BANK,  123  Pn. 

283,' 16  Atl.  761. 
Set-off  to  claims  of  bank. 

Cited  in  Salladin  v.  Mitchell,  42  Neb.  863,  61  N.  W.  127,  holding  certificat.' 
of  deposit  may  be  set  off  against  mortgagee  held  by  assignee  of  insolvent  bank: 
Stone  V.  Dodge,  96  Mich.  516,  21  L.  R.  A.  284.  56  N.  W.  75,  holding  certificate  of 
deposit  of  debtor  of  insolvent  bank  could  not  be  set  off  against  action  by  re- 
ceiver; Thompson  v.  Union  Trust  Co.  130  Mich.  510,  97  Am.  St.  Rep.  494.  90 
N.  W.  294,  holding  deposit  may  be  set  off  against  depositor's  notes  to  insolveni 
bank,  not  due  at  time  of  insolvency. 

Cited  in  footnotes  to  Grissom  v.  Commercial  Nat.  Bank,  3  L.  R.  A.  273,  which 
holds  bank  has  no  right  to  pay  to  third  party  note  made  by  depositor;  Henry  v. 
Allen,  36  L.  R.  A.  658,  which  holds  cashier's  check  negotiable. 

2  L.  R.  A.  277,  TURNER  v.  STEPHENSON,  72  Mich.  409,  40  N.  W.  735. 
Ho'w  adirerse  possession  sboTm. 

Cited  in  Walsh  v.  Wheelwright,  96  Me.  190,  52  Atl.  649,  holding  adverse  occu- 
pation of  part  of  land  must  be  shown  to  extend  that  occupation  to  adjoining  land. 

Distinguished  in  Clark  v.  Campau,  92  Mich.  578,  52  N.  W.  1026,  holding  adverse 
possession  by  occupation  of  part  of  land  shown. 

2  L.  R.  A.  278,  ST.  LOUIS  v.  BELL  TELEPH.  CO.  96  Mo.  623,  9  Am.  St.  Rop. 

370,  10  S.  W.  197. 
Po'wer  to  prescribe  rates  for  public-service  corporations. 

Cited  in  Re  Pryor,  55  Kan.  729,  29  L.  R.  A.  400,  49  Am.  St.  Rep.  280,  41  Pac. 
058,  holding  ordinance  fixing  maximum  gas  rates  to  private  consumers  invalid: 
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state  ea  rel,  Wisconsin  Teleph.  Co.  v.  Sheboygan,  111  Wis.  39,  86  N.  W.  657, 
holding  power  to  regulate  rates  of  telephone  company  is  not  included  in  power 
to  regulate  use  of  streets;  Wabaska  Electric  Co.  v.  Wymore,  60  Neb.  202,  82 
N.  W.  626,  holding  city  of  second  class  without  authority  to  regulate  electric 
light  charges  to  private  consumers  when  not  expressly  conferred;  Crosby  v. 
Montgomery,  108  Ala.  604,  18  So.  723,  holding  ordinance  fixing  water  rates  under 
jiower  granted  subsequent  to  contract  with  water  company  does  not  take  away 
vested  right,  nor  deprive  of  due  process  of  law;  Cincinnati,  H.  &  D.  R.  Co.  v. 
Bowling  Green,  57  Ohio  St.  345,  41  L.  R.  A.  427,  49  N.  E.  121,  holding  electric 
lighting  company  with  franchise  from  town  cannot  arbitrarily  fix  rates  for 
lighting. 

Cited  in  notes   (5  L.  R.  A.  161)    on  state  regulation  of  telephone  companies; 
(33  L.  R.  A.  181)    on  legislative  power  to  fix  tolls,  rates,  or  prices  of  public- 
service  corporations;   (31  L.  R.  A.  803)  on  police  regulation  of  electric  companies. 
Charter  llmltatlona  of  dtlea. 

Cited  in  Nevada  use  of  Gilfillan  v.  Eddy,  123  Mo.  558,  27  S.  W.  471 ;  State  ex  rel. 
St.  Louis  Underground  Service  Co.  v.  Murphy,  134  Mo.  574,  34  L.  R.  A.  374,  56 
Am.  St.  Rep.  515,  34  S.  W.  51  (supplemental  opinion)  ;  Markley  v.  Mineral  City, 
58  Ohio  St.  439,  65  Am.  St.  Rep.  776,  51  N.  E.  28;  Union  Depot  R.  Co.  v.  South- 
ern R.  Co.  105  Mo.  575,  16  S.  W\  920,  —  holding  city  can  exercise  only  such 
powers  as  are  expressly  granted,  necessarily  implied,  or  essential  to  declared 
purposes  of  corporation;  State  ex  rel.  Peck  v.  Hermann,  84  Mo.  App.  10,  holding 
charter  provisions  for  security  to  city  for  works  of  construction  cannot  be 
changed  by  ordinance;  Plattsburg  v.  Trimble.  46  Mo.  App.  461,  holding  city  of 
fourth  class  may  impose  penalty  upon  keeper  of  billiard  table  for  permitting 
minor  to  play  without  consent  of  parents. 
— —  Construction  of  poTrem. 

Cited  in  Knapp  v.  Kansas  City,  48  Mo.  App.  492,  holding  reasonable  doubt 
concerning  existence  of  power  to  be  resolved  against  corporation;  Houstonia  v. 
Orubbs,  80  Mo.  App.  437,  holding  doubt  as  to  authority  to  create  tax  lien  upon 
abutting  property  should  be  resolved  against  lien:  St.  Paul  v.  Chicago,  M.  &  St. 
P.  R.  Co.  63  Minn.  346,  34  L.  R.  A.  188,  65  N.  W.  649,  holding  doubt  as  to  power 
to  grant  privileges  in  streets  to  be  resolved  against  municipality;  Tacoma  Gas  & 
Electric  Light  Co.  v.  Tacoma,  14  Wash.  291,  44  Pac.  655,  holding  delegation  of 
power  will  not  be  presumed  in  favor  of  municipal  corporation,  unless  necessary 
to  corporate  existence:  Carthage  v.  Carthage  Light  C!o.  97  Mo.  App.  24,  70  S.  W. 
936,  holding  authorization  of  city  to  grant  franchise  to  light  streets  by  gas  does 
not  give  power  to  grant  electric  lighting  franchise. 
^—  Reflralatlns    niie    of    street*. 

Cited  in  State  ex  rel.  St.  Louis  Underground  Service  Co.  v.  Murphy,  134  Mo. 
561,  34  L.  R.  A.  374,  56  Am.  St.  Rep.  515,  34  S.  W.  51,  holding,  under  power  to 
regulate  streets,  city  may  permit  erection  of  telegraph  and  telephone  poles;  State 
ex  rel.  National  Subway  Co.  v.  St.  Louis,  145  Mo.  588,  42  L.  R.  A.  126,  46  S.  W. 
981,  holding  use  of  street  for  telephone  poles  not  private  use;  St.  Louis  v.  West- 
t-rn  U.  Teleg.  Co.  149  U.  S.  471.  37  L.  ed.  814,  13  Sup.  Ct.  Rep.  990,  holding  city 
of  St.  Louis  may  impose  upon  telegraph  company  charge  for  use  of  street  for 
poles:  State  ex  rel.  National  Subway  Co.  v.  St.  T^uis,  145  Mo.  574,  42  L.  R.  A. 
126,  49  S.  W.  981,  holding  city  has  no  concern  with  right  of  telephone  company  to 
charge  tolls,  or  making  of  agreements  with  other  companies  for  the  use  of  its 
subway. 
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Cited  in  note  (24  L.  R.  A.  722)  on  telegraph  or  telephone  poles  as  additional 
burden  on  highway. 

— >•  street  ImprovenientB. 

Cited  in  Guinotte  v.  Egelhoff,  64  Mo.  App.  367,  holding  proceedings  for  im- 
provement of  street  at  expense  of  abutting  property  must  strictly  conform  to 
statute;  Sedalia  Gasliglit  Co.  v.  Mercer,  48  Mo.  651,  holding  ordinance  provid- 
ing indemnity  fund  from  sewer  tax  for  payment  of  damages  from  sewer  con- 
struction not  within  powers;  Kansas  City  v.  Bacon,  147  Mo.  318,  48  S.  W.  SOO 
(dissenting  opinion),  majority  holding  Kansas  City  has  power  to  condemn  land 
for  park,  and  assess  cost  to  district. 

Revisory  poorer  of  courts  over  ordinances. 

Cited  in  rarkio  v.  Cook,  120  Mo.  9,  42  Am.  St.  Rep.  678,  26  S.  W.  202,  holding 
ordinances  subject  to  revision  in  respect  to  existence  of  power,  and  whether  rea- 
sonably exercised. 

2  L.  R.  A.  281,  GULF,  C.  &  S.  F.  R.  Co.  v.  SMITH,  72  Tex.  122,  9  S.  W.  865. 
IVhat  covenants  run  ^rltli  land. 

Cited  in  Ft.  Wayne  Water  Power  Co.  v.  Allen  County,  24  Ind.  App.  519,  57 
N.  E.  146,  holding  duty  imposed  upon  trustees  to  keep  bridges  in  repair  over 
canal  not  covenant  running  with  land;  Ruddick  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
116  Mo.  30,  38  Am.  St.  Rep.  570,  22  S.  W.  499,  holding  covenants  in  deeds  to 
railroad  to  furnish  passes,  coupled  with  condition  of  forfeiture,  run  with  the 
land. 

Cited  in  footnotes  to  Mott  v.  Oppenheiraer,  17  L.  R.  A.  409,  which  construes 
as  running  with  the  land  agreement  for  party  wall,  expressly  declared  to  run 
with  land;  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A.  160,  which  holds  cove- 
nant for  running  certain  trains  binding  on  subsequent  purchaser  of  railroad; 
Brown  v.  Southern  Pacific  Co.  47  L.  R.  A.  409,  which  holds  covenant  by  grantors 
for  railroad  to  build  fences,  or  not  hold  company  for  injury  to  stock,  personal 
only. 

2  L.  R.  A.  282,  INNIS  v.  CEDAR  RAPIDS,  I.  F.  &  N.  W.  R,  CO.  76  Iowa,  165. 

40  N.  W.  701. 
When  nnlsance  abated. 

Cited  in  Fogg  v.  Nevada  C.  O.  R.  Co.  20  Nev.  435,  23  Pac.  840,  holding  public 
nuisance  in  construction  of  railroad  will  not  be  abated,  unless  special  damage  to 
complainant  shown;  Redw^ay  v.  Moore,  3  Idaho,  320,  29  Pac.  104,  holding  house 
of  prostitution  will  not  be  enjoined,  unless  special  damage  shown. 

Cited  in  footnote  to  State  v.  Stark,  54  L.  R,  A.  910,  which  denies  right  of 
private  person  to  abate  liquor  nuisance  without  process  of  law. 

CM  ted  in  notes  (9  L.  R.  A.  715)  on  abatement  of  nuisance  by  action;  (6  L.  R. 
A.  255)  on  improper  use  of  ttreet  by  railroad  company;  (59  L.  R.  A.  83)  on 
right  to  obstruct  or  destroy  rights  of  navigation. 

2  L.  R.  A.  284,  RICHMOND  &  D.  R.  CO.  v.  REIDSVILLE,  101  N.  C.  404,  8 

S.  E.  124. 
Appeal. 

Cited  in  Thornton  v.  Lambeth,  103  N.  C.  89,  9  S.  E.  432,  dismissing  appeal,  with 
opinion  on  new  matter  introduced. 
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Povrer  of  nmnlclpallty  to  reqalre  licenses. 

Cited  in  footnotes  to  Perry  v.  Salt  Lake  City,  11  L.  R.  A.  446,  which  holds  city 
council  has  wide  discretion  as  to  granting  of  licenses;  Hoefling  v.  San  Antonio, 
16  L.  R,  A.  608,  which  holds  city  cannot  levy  occupation  tax  on  persons  not 
similarly  taxed  by  state ;  State  ex  rel.  Beek  v.  Wagener,  46  L.  R.  *A.  442,  which 
sustains  statute  regulating  business  of  commission  merchants  handling  agricul- 
tural products;  State  v.  Robinson,  6  L.  R,  A.  339,  which  construes  charter  pro- 
vision as  to  licensing  hackmen,  etc.,  as  not  applying  to  one  hiring  rigs  to  per- 
sons using  same;  Knoxville  &  0.  R.  Co.  v.  Harris,  53  L.  R.  A.  921,  which  holds 
exemption  from  privilege  tax  not  included  in  exemption  from  ad  valorem  tax. 

Cited  in  notes  (4  L.  R.  A.  810)  on  license  fees,  not  taxes;  (6  L.  R.  A.  509; 
9  L.  R.  A.  787)  on  license  of  occupations  and  privileged  taxes;  (60  L.  R.  A.  340, 
346,  365)  on  constitutional  equality  in  the  United  States  in  relation  to  corporate 
taxation;   (60  L.  R.  A.  687)  on  corporate  taxation  and  the  commerce  clause. 

2  L.  R.  A.  285,  BOWLING  v.  BURTOX,  101  N.  C.  176,  7  S.  E.  701. 

Rlfflita  pasaiiiff  "vritli  title. 

Cited  in  Scheel  v.  Alhambra  Min.  Co.  79  Fed.  825,  holding  grant  of  tunnel 
rights  with  appurtenances  includes,  by  implication,  every  necessary  incident  and 
appurtenance  thereto;  Scott  v.  Michael,  129  Ind.  254,  28  N.  E.  546,  holding  right 
to  maintain  milldam  as  when  conveyed,  part  of  thing  sold. 

Defective  statement  of  ffood  •.'anse  of  action. 

Cited  in  Mizzell  v.  Ruffin,  118  N.  C.  71,  23  S.  E.  927,  holding  insufficient  state- 
ment of  good  cause  of  action  cured  if  not  demurred  to. 

2  L.  R.  A.  287,  HEYE  v.  NORTH  GERMAN  LLOYD,  36  Fed.  705. 
fieneral  averaare. 

Cited  in  Ralli  v.  Troop,  157  U.  S.  413,  39  L.  ed.  753,  15  Sup.  CJt.  Rep.  657, 
Reversing  37  Fed.  894,  holding  claim  of  general  average  not  sustained  when  fire 
put  out  by  order  of  port  commissioners. 

2  L.  R,  A.  289,  KENTUCKY  &  I.  BRIDGE  CO.  v.  LOUISVILLE  &  N.  R.  CO. 

37  Fed.  567. 
Pleadlngrs. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R,  Co.  83  Fed.  251,  holding 
rules  of  pleading  and  practice  apply  to  equity  proceeding  to  enforce  commission 
order. 
Po'wer  of  United  States  conrts  nnder  Act  to  RearQlate  Commerce. 

Cited  in  Interstate  Commerce  Commission  v.  Atchison,  T.  &  S.  F.  R.  Clo.  50  Fed. 
304 ;  Shinkle,  W.  &  K.  Co.  v.  Louisville  &  N.  R.  Co.  62  Fed.  693 ;  Interstate  Com- 
merce Commission  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  56  Fed.  935;  Interstate 
Commerce  Commission  v.  Lehigh  Valley  R.  Co.  49  Fed.  180,  —  holding  Inter- 
state Commerce  Commission's  findings  of  fact  not  conclusive  in  Federal  court; 
Interstate  Commerce  Commission  v.  Southern  k .  Co.  123  Fed.  601,  holding  court, 
in  suit  to  enforce  order  of  Interstate  Commerce  Commission,  is  not  limited  to 
issues  of  evidence  before  Commission;  United  States  v.  Missouri  P.  R,  CJo.  65  Fed. 
907,  defining  district  attorney's  power  to  institute  proceedings,  under  amend- 
ment, to  enforce  Interstate  Commerce  Act;  Detroit  G.  H.  &  M.  R,  Co.  v.  Inter- 
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state  Commerce  Commission,  21  C.  C.  A.  141,  43  U.  S.  App.  308,  74  Fed.  841, 
holding  court  can  only  grant  or  refuse  compulsory  obedience  to  Comniisnion''* 
orders;  Little  Rock  &  M.  R.  Co.  v.  East  Tennessee,  V.  &  G.  R.  Co.  47  Fed.  773. 
holding  Federal  court  has  jurisdiction  of  subject-matter  arising  under  Interstate 
Commerce  Act;  Tift  v.  Southern  R,  Co.  123  Fed.  793,  sustaining  jurisdiction  of 
United  States  circuit  court,  in  cases  arising  under  Interstate  Commerce  Act. 
irrespective  of  citizenship  of  parties. 

Distinguished  in  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  112  Fed. 
827,  holding  remedies  under  §§  8,  9,  of  Interstate  Commerce  Act  exclusive. 

"Wlaat  constitutes  common  carriers. 

Distinguished  in  Covington  &  C.  Bridge  Co.  v.  South  Covington  &,  O.  Street 
R.  Co.  93  Ky.  141,  15  L.  R.  A.  829,  19  S.  W.  403,  holding  toll  company  cannot 
exclude  from  bridge  horse  cars  offering  fair  toll. 

Reanlrement   as  to   reasonable   facilities. 

Cited  in  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  63  L.  R,  A.  217,  55 
C.  C.  A.  68,  118  Fed.  118,  holding  carrier  with  reasonable  facilities  for  delivery 
and  care  of  stock  may  refuse  delivery  elsewhere. 

Unla^vfnl  rearnlation  of  commerce. 

Cited  in  Hopkins  v.  United  States,  171  U.  S.  692,  43  L.  ed.  296,  19  Sup.  Ct.  Rep. 
40,  Reversing  82  Fed.  639,  holding  charges  for  facilities  furnished  not  a  rejrula- 
tion  of  commerce;  Minnesota  v.  Northern  Securities  Co.  123  Fed.  700,  holding 
corporation  organized  to  hold  stock  of  two  competing  railroads  does  not  violate 
state  law  against  combination  in  restraint  of  commerce. 

Distinguished  in  Inman  v.  St.  Louis  S.  W.  R.  Co.  14  Tex.  Civ.  App.  52,  37 
8.  W.  37,  holding  carrier  bound,  upon  payment  of  freight^  to  deliver  goods  to 
connecting  carrier  chosen  by  him. 

Unforbidden  discriminations  and  preferences. 

Cited  in  footnote  to  Little  Rock  &  M.  R.  Co.  v.  St.  Louis  &  S.  W.  R.  Co.  26 
L.  R.  A.  192,  which  holds  not  undue  disadvantage  to  require  prepayment  of 
freight  charges  by  connecting  carriers  without  requiring  from  other  shippers 
or  carriers. 

Reasonable  and  Jnst  cbar^es* 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  83  Fed.  259,  holding 
reasonableness  and  justice  sole  requirements  upon  rates. 

Rlgrbt  to  track  connections. 

Cited  in  Little  Rock  &  M.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  26  L.  R.  A.  195, 
11  C.  C.  A.  422,  27  U.  S.  App.  380,  63  Fed.  778,  Af&rming  69'  Fed.  402,  and 
Oregon  Short  Line  &  U.  N.  R.  Co.  v.  Northern  P.  R.  Co.  61  Fed.  473,  holding 
eommon  carrier  not  required  to  furnish  use  of  tracks  or  terminal  facilities  to 
another  carrier. 

Cited  in  footnote  to  Re  Stillwater  &  M.  Street  R.  Co.  59  L.  R.  A.  489,  which 
holds  electric  railways  entitled  to  track  connections  with  intersecting  steam 
roads. 

Tbronffb  routes  and  tbrovffli  rates. 

Cited  in  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  2  Inters.  Own- 
Rep.  765,  41  Fed.  563,  holding  court  has  no  power  to  compel  railroad  oompaniea  to 
make  joint  through  rates. 
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Cited  in  footnote  to  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  40  L.  R.  A.  389, 
which  sustains  making  of  joint  rates  for  through  shipments  over  connecting 
railroads. 

Cited  in  notes  (12  L.  R.  A.  437)  on  carriers  as  to  through  traffic  rates;  (12 
L.  R.  A.  438)  as  to  connection  with  bridge  company. 

Discrimination  In  rates  and  cl&arflres. 

Cited  in  Post  v.  Southern  R.  Co.  103  Tenn.  207,  55  L.  R.  A.  487,  52  S.  W.  301 ; 
State  ex  rel.  Board  of  Transportation  v.  Sioux  City,  0.  &  W.  R.  Co.  46  Neb.  699, 
31  L.  R.  A.  53,  66  N.  W.  766;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Nelson.  4  Tex.  Civ.  App. 
349,  23  S.  W.  732;  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  192  U.  S. 
570,  48  L.  ed.  569,  24  Sup.  Ct.  Rep.  339,  Affirming  63  L.  R.  A.  217,  55  C.  C.  A. 
68,  118  Fed.  119,  —  holding  railroad  having  stock  yards  under  no  obligation  to 
accept  shipment  from  other  states  consigned  to  stock  yards  of  pliysically  con- 
nected railroad  in  same  city;  Paxton  &  H.  Irrig.  Canal  &  Land  Co.  v.  Farmers' 
&  M.  Irrig.  &  Land  Co.  45  Neb.  901,  29  L.  R.  A.  858,  50  Am.  St.  Rep.  585,  64 
N.  W.  343,  and  Gulf,  C.  &  S.  F.  R.  Co.  v.  Miami  S.  S.  Co.  30  C.  C.  A.  154,  .52 
U.  S.  App.  132,  86  Fed.  419,  holding  carrier  not  bound  to  make  similar  through- 
rate  contracts  with  connecting  lines;  Chicago  &  N.  W.  R.  Co.  v.  Osborne,  3 
C.  C.  A.  350.  10  U.  S.  App.  430,  52  Fed.  915,  holding  connecting  companies  not 
bound  to  abandon  full  control  of  separate  roads  or  unite  in  joint  tariff. 

Contracts  'tvith  connect Inar  lines  for  tl&ronfth  rates. 

Cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Whitehead,  6  Tex.  Civ.  App.  598,  26 
S.  W.  172,  holding  receipt  of  out-of-state  shipment  from  connecting  line  not 
alone  an  act  of  interstate  commerce. 

"Wlio  may  complain  of  discrimination. 

Cited  in  Oregon  Short  Line  &  U.  N.  R.  Co.  v.  Northern  P.  R.  Co.  9  C.  C.  A.  412, 
15  U.  S.  App.  479..  61  Fed.  161,  holding  that  discrimination  as  to  freight  prepay- 
ment against  traffic  and  localities  by  one  railroad  company  cannot  be  invoked 
by  another  company. 

Po'wers  of  Conarress. 

Cited  in  Bcllard  v.  Northern  P.  R.  Co.  10  Mont.  179,  11  L.  R.  A.  249,  26  Pac 
120,  holding  constitutionality  of  act  not  affected  because  incidentally  preventing 
enforcement  of  pre-existing  contracts. 

2  L.  R.  A.  328,  DRUCKER  v.  WELL  HOUSE,  82  Ga.  129,  8  S.  E.  40. 
Partnersl&lp  as  legral  entity. 

Cited  in  Green  v.  Willingham,  100  Ga.  226,  28  S.  E.  42,  holding  judgment 
against  partnership,  erroneous  where  members  are  different  from  those  alleged  in 
complaint:  Page  v.  Citizens*  Bkg.  Co.  Ill  Ga.  79,  51  L.  R.  A.  471,  78  Am.  St. 
Rep.  144,  36  S.  E.  418,  holding  partnership  may  he  liable  in  action  for  malicious 
prosecution;  Marlow  v.  Hughes  Lumber  Co.  92  Ga.  554,  17  S.  E.  922,  holding 
petition  by  partnership  for  certiorari  properly  dismissed  where  affidavit  showing 
reason  for  dispensing  with  bond  was  made  by  partner  as  individual. 

"When  partnersliip  deemed  Insolvent. 

Cited  in  Ransom  v.  Wardlnw,  99  Ga.  542.  27  S.  E.  158.  holding  creditor's  peti- 
tion against  partnership  as  insolvent  lies,  though  member  be  solvent. 
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Partnersklp  asslflrnmeiitift  not  inelndlnflr  liidividii«.l  property. 

Cited  in  Birdsall,  W.  k  P.  Mfg.  Co.  v.  Schwarz,  3  App.  Div.  304,  38  N.  Y.  Supp. 
368,  holding  judgment  creditora,  and  not  assignee  of  partnership,  may  attack  con- 
veyance of  individual  partner's  property;  Wilson  v.  Sullivan,  17  Utah,  348,  53 
Pac.  994,  holding  partnership  assignment  need  not  include  individual  property 
of  partners. 

Distinguished  in  McCord-Brady  Co.  v.  Mills,  8  Wyo.  265,  46  L.  R.  A.  741, 
footnote,  p.  737,  56  Pac.  1003,  holding  partnership  assignment  for  creditors,  not 
including  separate  property,  void. 

Kffect  OB  analffitineiit  of  preference  to  attorney. 

Cited  in  Bank  of  Little  Rock  v.  Frank,  63  Ark.  27,  58  Am.  St  Rep.  65,  37 
S.  W.  400,  holding  preference  in  favor  of  attorney  for  services  to  be  rendered  in 
connection  therewith  will  not  avoid  entire  assignment;  Cortland  Wagon  Co.  v. 
Gordy,  98  Ga.  530,  25  S.  E.  674,  sustaining  mortgage  given  by  insolvent  trader  to 
attorneys  for  services  to  be  rendered  in  litigation  over  w^inding  up  of  his  affairs. 

2  L.  R.  A.  332,  Re  CHAPMAN,  37  Fed.  327. 
Enlistment  of  minor. 

Cited  in  Re  Falconer,  91  Fed.  650,  discharging  enlisted  minor  on  his  father's 
application. 

Cited  as  overruled  in  United  States  v.  Reaves,  60  C.  C.  A.  680,  126  Fed.  132, 
Reversing  121  Fed.  850,  holding  minor's  enlistment  in  Navy  without  father's  con- 
sent voidable  only,  and  at  father's  instance. 

2  L.  R.  A.  334,  BARRY  v.  GUILD,  126  111.  439,  18  N.  E.  769. 

Covenant*  In  deeds. 

Cited  in  Cream  City  Mirror  Plate  Co.  v.  Swedish  Bldg.  &  L.  Asso.  74  111.  App. 
366,  holding  no  eviction  where  vendee's  possession  of  fixture  and  title  were  un- 
disturbed. 

Cited  in  footnotes  to  Mygatt  v.  Coe,  11  L,  R.  A.  646,  which  holds  covenants  of 
warranty  and  quiet  enjoyment  by  owner  and  husband  do  not  run  with  land  as 
against  husband;  Mott  v.  Oppcnheimer,  17  L.  R.  A.  409,  which  construes  as  run- 
ning with  the  land  agreement  for  party  wall  expressly  declared  to  run  with 
land;  Wiggins  v.  Pender,  61  L.  R.  A.  772,  which  holds  assignee  entitled  to 
benefit  of  covenant  of  warranty  not  naming  him,  if  assigns  named  in  habendum 
clause  of  deed. 

Cited  in  note  (6  L.  R.  A.  107)  on  covenants  defined  and  construed. 

2   L.   R.   A.   ?36,   PERIN  v.   PARKER,    126   111.  201,  9   Am.   St.  Rep.   571,    18 

N.  E.  747. 
Implied   kno'wledgre  of  nsaipes  and   customs  of  tlie  business. 

Cited  in  Pardridge  v.  Cutler,  68  111.  App.  573,  holding  person  dealing  with 
board  of  trade  intends  business  to  be  conducted  according  to  its  usage  and 
custom. 

Implied    nndertakinar    to    Indemnify,    and    promise    to    pay. 

Cited  in  Bibb  v.  Allen,  149  U.  S.  501,  37  L.  ed.  827,  13  Sup.  Ct.  Rep.  OiSO,  hold- 
ing employing  broker  to  sell  for  future  delivery  implies  undertaking  to  in- 
donmify,  and  promise  to  reimburse;  Re  Filer,  125  Fed.  263,  holding  claim  against 
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employee  inducing  employers,  by  pretended  orders  from  customers,  to  purchase 
stocks  for  his  benefit,  provable  in  bankruptcy. 

IValver. 

Cited  in  Keller  v.  Robinson,  153  111.  468,  38  N.  E.  1072,  holding  stipulation  as 
to  nature  of  defense  in  replevin  no  waiver  of  demand;  Star  Brewery  Co.  t. 
Primas,  163  111.  662,  45  N.  E.  145,  holding  proof  must  be  clear  to  show  waiver  of 
covenant,  verbally  or  by  acquiescence. 

H»rinle««  error  In  instrnctloiui. 

Cited  in  Hayes  v.  Todd,  34  Fla.  243,  15  So.  752,  holding  charge  unobjected 
to  as  error  of  law  harmless,  judgment  being  only  proper  one. 

2  L.  R.  A.   340,  PEOPLE  v.  PEOPLE'S  INS.   EXCHANGE,   126  HI.  466,   18 

N.  E.  774. 
"Wlio  are  agrents  of  Insured. 

Cited  in  United  Firemen's  Ins.  Co.  v.  Thomas,  47  L.  R.  A.  456,  34  C.  C.  A.  244, 
92  Fed.  131,  holding  agent  in.  fact  of  insured  was  not  agent  of  insurer  under 
statute;  Continental  Ins.  Co.  v.  Ruckman,  127  111.  377,  11  Am.  St.  Rep.  121,  20 
N.  E.  77,  holding  clerk  of  general  agent  might  insert,  in  policy,  clause  relating 
to  nonoccupancy. 

Cited  in  note  (8  L.  R.  A.  129)  on  foreign  insurance  companies;  conditions  im- 
posed by  statute. 

lilcenslnff  Insurance  companies. 

Cited  in  Indiana  Millers'  Mut.  F.  Ins.  Co.  v.  People,  65  111.  App.  358,  holding 
foreign  insurance  company  can  be  prohibited  from  doing  business  without  license. 

What  questions  are  for  Jnry. 

Cited  in  Roberts  v.  Chicago  &  G.  T.  R.  Co.  78  111.  App.  529,  and  Groszewski  v. 
Chicago  Sugar  Ref.  Co.  84  111.  App.  587,  holding  instruction  to  find,  error;  Mc- 
Clary  v.  Warner,  69  111.  App.  225,  holding  instruction  to  jury  to  find  is  error 
if  evidence  suflScient;  Finley  v.  West  Chicago  Street  R.  Co.  90  111.  App.  370, 
holding  court  may  direct  verdict  if  evidence  insufficient;  Illinois  C.  R.  Co.  v. 
Meyer,  65  111.  App.  535,  holding  insufficiency  of  unsupported  verdict  question 
of  law;  National  Syrup  Co.  v.  Carlson,  165  111.  216,  40  N.  E.  492,  holding  in- 
struction to  find  for  defendant  should  be  refused  if  facts  sustain  verdict;  Goldie 
v.  Werner,  151  111.  555,  38  N.  E.  95,  holding  case  should  have  been  submitted  to 
jury;  Cohen  v.  Chicago  &  N.  W.  R.  Co.  104  111.  App.  322,  holding  evidence  for 
jury  which  tends  to  prove  locomotive  bell  was  not  rung  nor  whistle  sounded. 

Pracllce. 

Cited  in  Hopkins  v.  Nashville,  C.  &  St.  L.  R.  Co.  96  Tenn.  432,  32  L.  R.  A.  361, 
34  S.  W.  1029,  holding  demurrer  to  evidence  proper  practice  when  facts  undis- 
puted. 

Cited  in  notes  (20  L.  R.  A.  400)  ns  to  criminal  prosecutions  when  the  statutes 
regulating  the  business  of  foreign  insurance  companies  have  not  been  complied 
tv'ith;  (10  L.  R,  A.  237)  on  directing  verdict  under  scintilla  doctrine;  (4  L.  R. 
A.  776,  778)  on  practice  in  trial  directing  verdict  where  municipal  regulations 
of  rate  of  speed  of  railroads  is  in  question. 
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2  L.  IL  A.  343,  ARTMAX  v.  FERGUSON.  73  Mich.  146,  16  Am.  St.  Rep.  572, 

40  N.  \V.  907. 
Partnership  between  Imsband  and  'wife. 

Cited  in  Haggett  v.  Hurley,  91  Me.  557,  41  L.  R.  A.  367,  40  Atl.  661 ;  Chamber- 
lain V.  Murrin,  92  Mich.  305,  52  N.  W.  640;  Vail  v.  Winterstein,  94  Mich.  233, 
18  L.  R.  A.  517,  34  Am.  St.  Rep.  334,  53  N.  W.  932;  Board  of  Trade  v.  Hayden, 
4  Wash.  269,  16  L.  R.  A.  533,  31  Am.  St.  Rep.  924,  30  Pac.  87;  Fuller  &  F.  Co.  v. 
McIIenry,  83  Wis.  581,  18  L.  R.  A.  515,  53  N.  W.  896;  Doolittle  v.  Gavagan,  74 
Mich.  14,  41  N.  W.  846,  —  holding  husband  and  wife  cannot  become  copartners; 
Hoffman  v.  Goldsmith,  131  Mich.  295,  91  N.  W.  158,  denying  liability  of  wife 
holding  bill  of  sale  as  security  for  saloon  fixtures  furnished  on  husband's  credit; 
Suau  V.  Gaffe,  122  N.  Y.  319,  9  L.  R.  A.  696,  25  N.  E.  488  (dissenting  opinion), 
majority  holding  wife  liable  upon  debt  contracted  with  husband  in  business  car- 
ried on  by  them  as  partners. 

Cited  in  notes  (9  L.  R.  A.  593;  16  L.  R.  A.  627)  on  partnership  between  hus- 
band and  wife. 

Distinguished  in  Hoajjlin  v.  Henderson,   119  Iowa,  725,  61  L.  R.  A.  756,  97 
Am.  St.  Rep.  335,  94  N.  W.  247,  holding  wife  may  become  husband's  business 
partner,  under  married  woman's  enabling  acts. 
Joint  contracts  of  Imnband  and  'vrife. 

Cited  in  Caldwell  v.  Jones,  115  Mich.  130,  73  N.  W.  129,  holding  wife  not 
liable  on  note  given  for  property  purchased  jointly. 

Cited  in  footnote  to  Yerkes  v.  Hadley,  2  L.  R.  A.  363,  which  holds  married 
woman,  executing  mortgage  with  husband,  estopped  from  setting  up  subsequently 
acquired  title. 
Contracts  of.  married  fvomen  In  relation  to  Joint  property. 

Cited  in  Rpeier  v.  Opfer,  73  Mich.  39,  2  L.  R.  A.  348,  16  Am.  St.  Rep.  556,  40 
N.  \\\  909,  holding  wife  not  liable  upon  contract  for  improvement  of  property 
held  jointly  with  husband. 
Contracts  of  married  mromen  as  to  separate  property. 

Cited  in  Chamberlain  v.  Murrin,  92  Mich.  365,  52  N.  W.  640,  holding  married 
woman  may  contract  for  purchase  or  sale  of  property. 

Cited  in  footnote  to  Vail  v.  Winterstein,  18  L.  R.  A.  515,  which  holds  married 
woman  may  enter  firm  in  which  husband  not  a  partner. 

Cited  in  note    (2  L.  R.  A.  347)    on  statutes  removing  disability  of  married 
women  to  contract. 
Contracts  bet^vreen  bnsband  and  frlfe. 

Cited  in  Corcoran  v.  Corcoran,  119  Ind.  140,  4  L.  R.  A.  783,  12  Am.  St.  Rep. 
391,  21  N.  E.  468,  holding  contract  of  wife  to  support  husband  in  consideration 
of  conveyance  invalid. 
Action  by  married  'vromen  for  tort. 

Cited  in  Bandfield  v.  Bandfield,  117  Mich.  83,  40  L.  R.  A.  759,  72  Am.  St.  Rep. 
660,  76  N.  W.  287,  holding  action  cannot  be  maintained  against  husband,  after 
divorce,  for  tort  committed  during  coverture. 

2  L.   R.   A.   345,  SPEIER  v.   OFFER,   73  Mich.   36,   16  Am.   St.  Rep.   666,   40 

N.  W.  909. 
Contracts  of  married  fvomen  In  areneral. 

Cited  in  footnotes  to  Roop  v.  Real  Estate  Investment  Co.  7  L.  R,  A.  211,  which 
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holds  married  woman  not  empowered  to  bind  herself  by  judgment  note;  Wilder  v. 
Wilder,  9  L.  R.  A.  97,  which  holds  married  woman  estopped  to  claim  vendor's 
lien  by  representing  that  one  loaning  to  vendee  should  have  first  mortgage;  Hunt 
V.  Reilly,  59  L.  R.  A.  206,  which  holds  wife's  failure  to  notify  purch*.ser  of  rights 
after  learning  of  forgery  of  her  name  to  husband's  deed  does  not  estop  her  to 
claim  dower. 

Cited  in  notes  (7  L.  R.  A.  640)  on  wife's  capacity  to  contract;  (2  L.  R.  A. 
343)  on  power  of  married  woman  to  enter  into  partnership;  (4  L.  R.  A.  334; 
8  L.  R.  A.  407)   on  estoppel  of  married  woman. 

Conveyance  to  Imsband  and  ^rlfe  Jointly,  nature  of  estate. 

Cited  in  Re  Lewis,  85  Mich.  345,  24  Am.  St.  Rep.  94,  48  N.  \\\  580,  holding  that 
husband  and  wife  take  as  tenants  by  entireties;  Dickey  v.  Converse,  117  Mich. 
455,  72  Am.  St.  Rep.  568,  76  X.  W.  80,  holding  crops  grown  on  lands  subject  to 
same  law  as  land,  and  exempt  from  execution  against  either  tenant;  Michigan 
Beef  &  Provision  Co.  v.  Coll,  116  Mich.  262,  74  N.  W.  475,  holding  that  husband 
has  no  separable  portion  in  estate  so  as  to  ^iake  his  testimony  competent  against 
his  half  of  land;  Fowles  v.  Hayden,  130  Mif;!i.  50,  89  N.  W.  571,  holding  that  wife 
cannot  recover  for  trespass  to  land  owned  by  entireties. 

Cited  in  footnote  to  Re  Albrecht,  18  L.  R.  A.  329,  which  denies  tenancy  by  en- 
tirety in  bond  and  mortgage  to  husband  and  wife. 

Contracts  of  married  -women  In  relation  to  Joint  property. 

Cited  in  Doane  v.  Feather,  119  Mich.  693,  78  N.  W.  885,  and  Curtis  v.  Crowe, 
74  Mich.  100,  41  N.  W.  876,  holding  contract  for  erection  of  building  on  prop- 
erty owned  jointly  with  husband  invalid. 

Cited  in  note  (30  L.  R.  A.  329)  on  disposition  or  encumbrance  of  entirety 
property. 

Joint  contracts  of  bnsband  and   wife. 

Cited  in  Doane  v.  Feather,  119  Mich.  692,  78  N.  W.  884,  and  Caldwell  v. 
Jones,  115  Mich.  130,  73  N.  W.  129,  holding  wife  not  liable  on  note  given  with 
husband  for  property  purchased  jointly;  Kohn  v.  Collison,  1  Marv.  (Del.)  113, 
27  Atl.  834,  holding  married  woman  not  liable  upon  indorsement  of  husband's 
note,  given  for  his  debts. 

Cited  in  footnotes  to  Yerkes  v.  Hadley,  2  L.  R.  A.  363,  which  holds  married 
woman,  executing  mortgage  with  husband,  estopped  from  setting  up  subsequently 
acquired  title. 

Disapproved,  in  effect,  in  Schofield  v.  Jones,  85  Ga.  823,  11  S.  E.  1032,  holding 
pledge  of  wife's  separate  property  as  security  for  joint  lease,  valid. 

Contracts  bet^veen  bnsband  and  -wife. 

Cited  in  Gilkerson-Sloss  Commission  Co.  v.  Salinger,  56  Ark.  297.  16  L.  R. 
A.  529,  35  Am.  St.  Rep.  105,  19  S.  W.  747,  holding  married  woman  cannot  form 
partnership  with  husband. 

Cited  in  footnote  to  National  Granite  Bank  v.  Tyndale,  51  L.  R.  A.  447,  which 
holds  relief  by  way  of  estoppel  not  available  to  holders  of  notes  of  married  woman 
who  had  received  proceeds,  against  defense  that  they  were  void  because  payable 
to  husband,  who  indorsed  them. 

Cited  in  note  (16  L.  R.  A.  527)  on  partnership  between  husband  and  wife. 
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2  L.  R.  A.  349,  HARRIS  v.  CORLTES,  CHAPMAN  &  DRAKE,  40  Minn.  106, 
41  N.  W.  940. 

Bffect  on  tenant's  llalflllty  of  untenantable  condition. 

Cited  in  Railton  v.  Taylor,  20  R.  I.  283,  39  L.  R.  A.  248,  38  Atl.  980,  holding 
lessor  not  exempted  by  term  of  lease  from  liability  for  his  own  negligence. 

Cited  in  notes  (63  L.  R.  A.  673)  on  what  constitutes  damage  **by  the  elements" 
within  the  meaning  of  contracts  with  stipulations  referring  thereto;  (9  L.  R.  A. 
799)  on  agreement  by  landlord  to  keep  premises  in  repair. 

2  L.  R.  A.  360,  STATE,  DARCY,  PROSECUTRIX,  v.  DARCY,  51  N.  J.  L.  140, 
16  Atl.  160. 
Affirmed,  without  opinion,  in  52  N.  J.  L.  222,  20  Atl.  319. 
When  property  taxable. 

Cited  in  Holland  v.  Silver  Bow  County,  15  Mont.  462,  27  L.  R.  A.  798,  39  Pac. 
675,  holding  mortgages  on  land  within,  but  owned  without,  state  not  taxable; 
State  ex  rel.  Dwinnell  v.  Gaylord,  73  Wis.  325,  41  N.  W.  521,  holding  mortgages 
owned  by  resident,  on  nonresident  lands  and  in  hands  of  nonresident  agent,  not 
taxable;  Savings  &  Ix)an  Soc.  v.  Multnomah  County,  169  U.  S.  428,  42  L.  ed.  805. 
18  Sup.  Ct.  Rep.  892,  holding  act  taxing  nonresident  mortgagee's  interest  in 
land  as  real  estate  valid;  State,  Smith,  Prosecutor,  v.  Ramsey,  54  N.  J.  L.  548, 
24  Atl.  445,  holding  assessment  for  taxes  upon  stock  of  foreign  corporation  held 
by  resident  void. 

2  L.  R.  A.  353,  GRIFFIN  v.  MACON  COUNTY,  36  Fed.  885. 
Coupons  as  instruments  distinct  from  bond. 

Cited  in  footnotes  to  Internal  Improvement  Fund  v.  Lewis,  26  L.  R,  A.  743, 
which  holds  interest  .coupons  on  negotiable  bonds  transferable  separately  by 
delivery;  Internal  Improvement  Fund  v.  Lewis,  26  L.  R.  A.  743,  which  holds 
cancelation  or  payment  of  bond  before  maturity  does  not  aflfect  rights  of  bona 
fide  holder  of  coupon. 

Cited  in  note  (6  L.  R.  A.  562,  563)  on  coupons  as  distinct  and  separate  in- 
struments. 

2  L.  R.  A.  355,  BACON  v.  HORNE,  123  Pa.  452,  16  Atl.  794. 
Transfer  of  title  to  personal  property. 

Cited  in  Loftus  v.  Farmers'  &  M.  Nat.  Bank,  133  Pa.  112,  7  L.  R.  A.  315,  19 
Atl.  347,  holding  state  may  regulate  transfer  of  personal  property  within  its 
borders;  Van  VVyck  v.  Read,  43  Fed.  718,  and  De  Turck  v.  Woefel,  19  Pa.  Super. 
Ct.  270,  holding  Maryland  debt  of  Pennsylvania  corporation  passes  to  assignee 
of  creditor,  and  not  subsequently  attachable  in  Pennsylvania;  Hilliard  v.  Enders 
&  Co.  196  Pa.  593,  46  Atl.  839,  holding  foreign  general  assignment  passes  title 
to  assignor's  personalty  in  sister  state;  Swedish- American  Nat.  Bank  v.  First 
Nat.  Bank,  89  Minn.  115,  99  Am.  St.  Rep.  549.  94  N.  W.  218,  holding  obiter. 
creditors  residing  in  debtor's  state  cannot  acquire  lien  by  attaching  grain  in 
another  state,  as  against  assignee  for  creditors. 

Comity  of  states. 

Cited  in  Wing  v.  Bradner,  162  Pa.  77,  29  Atl.  291,  and  Long  v.  Girdwood,  150 
Pa.  419,  23  L.  R.  A.  47,  24  Atl.  711,  holding  foreign  creditor  cannot  obtain  pref- 
erence  in   Pennsylvania   over   foreign   assignment   for  creditors;    Deni   v.    Penn- 
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sylvania  R  Co.  181  Pa.  529,  59  Am.  St.  Rep.  676,  37  Atl.  558,  holding^  statutory 
cause  of  action  not  available. to  resident  of  foreign  state;  E.  F.  Kirwan  Mfg.  Co. 
V.  Truxton,  2  Penn.  (Del.)  60,  44  Atl.  427,  holding  foreign  corporation  in  hands 
of  foreign  receiver  cannot  sue  in  its  own  name  in  Pennsylvania;  Gilman  v. 
Ketcham,  84  Wis.  68,  23  L.  R.  A.  57,  36  Am.  St.  Rep.  899,  54  N.  W.  395,  holding 
foreign  creditor  enjoined  from  suit  in  his  own  state  cannot  sue  in  Pennsylvania; 
I^tt  V.  Thurber  Whyland  Co.  15  Pa.  Co.  Ct.  669,  4  Pa.  Dist.  R.  241,  upholding 
claim  of  resident  debtor  as  against  foreign  receiver. 

Cited  in  notes  (2  L.  R.  A.  328)  on  contract  as  to  conflict  of  laws;  (6  L.  R. 
A.  108;  8  L.  R.  A.  170)  on  law  of  place  as  governing  validity  of  contract; 
(17  L.  R.  A.  85)  on  supremacy  of  state  or  nation  over  devolution  of  property, 
as  to  law  of  domicil  governing  validity  of  assignment;  (23  L.  R.  A.  38)  on 
transfer  of  property  out  of  the  state  by  bankruptcy  or  insolvency  proceedings 
or  assignment  for  creditors. 

2  L.  R.  A.  357,  UNDERWOOD  v.  GERBER,  37  Fed.  682. 
Motion  to  amend  and  leave  to  take  proofs  in  37  Fed.  796. 

Prior  patent  coverlnflr  procesn  allefred  to  be  lufriufred. 

Cited  in  Universal  Winding  Co.  v.  Willimantic  Linen  Co.  82  Fed.  239,  holding 
no  infringement  where  there  is  a  prior  process  patent  of  device  alleged  to  be 
infringed. 

— ^  Rlflfht  to  use  of  universal  knofvledipe. 

Affirmed  in  149  U.  S.  224,  37  L.  cd.  710,  13  Sup.  Ct.  Rep.  854,  holding  plain- 
tiffs patent  devoid  of  patentable  novelty  or  invention. 

Cited  in  Bowman  v.  De  Grauw,  60  Fed.  910,  holding  applicatioij  for  patent 
must  be  read  in  light  of  all  knowledge  of  the  world. 

2  L.  R.  A,  359,  Re  UNION  ELEV.  R.  CO.  112  N.  Y.  61,  19  N.  E.  664. 
Condemnation  proceedings- 
Cited  in  Rochester  &  H.  Valley  R.  Co.  v.  Rochester,  17  App.  Div.  260,  45  N.  Y. 

Supp.  687,  holding  railroad  lands  cannot  be  taken  for  public  street  by  general 
condemnation  law;  Re  Mt.  Vernon,  34  Misc.  231,  68  N.  Y.  Supp.  823,  holding 
appointment  of  commissioners  to  condemn  necessarily  includes  fact  that  im- 
provement was  allowed;  Re  Buffalo,  46  N.  Y.  S.  R.  83,  18  N.  Y.  Supp.  771,  Re- 
versing 39  N.  Y.  S.  R.  284,  15  N.  Y.  Supp.  858.  holding  city  court  had  no  juris- 
diction of  proceedings  to  take  land  outside  of  city  for  park  purposes. 

Notice  of  public  proceed  I  ng:ii. 

Cited  in  Re  Mt.  Vernon,  34  Misc.  230,  231,  68  N.  Y.  Supp.  823,  holding  notice 
by  publication  effectual  to  confer  jurisdiction  in  street  opening;  Appleton  v. 
Newton,  178  Mass.  282,  59  N.  E.  648,  holding  constructive  notice  by  filing  in- 
strument taking  land  for  public  use,  coupled  with  time  to  protect  rights  there- 
after, sufficient;  Re  Oneida  Street  Opening,  22  Misc.  237,  49  N.  Y.  Supp.  828, 
holding  mortgagee  of  land  to  be  taken  for  street  entitled  to  notice;  Hornells- 
ville  Electric  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.  83  Hun,  411,  31  N.  Y.  Supp. 
745,  holding  jurisdiction  acquired  by  service  of  petition  with  notice  to  extend 
surface  railroad  tracks;  Hennessey  v.  Volkening,  30  Abb.  N.  C.  110,  22  N.  Y. 
Supp.  533,  holding  notice  essential  in  tax  proceedings;  Robert  v.  Kings  County, 

3  App.  Div.  369,  38  N.  Y.  Supp.  521,  holding  statutory  notice  was  complied  with 
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in  assessment  proceedings;  Re  Hirsh,  14  Misc.  380,  36  K.  Y.  Supp.  19,  holding 
legality  of  ballot  established  by  requirement  to  have  sample  ballots  open  to 
public  inspection,  and  giving  due  notice;  Colon  v.  Lisk,  13  App.  Div.  200,  43 
N.  Y.  Supp.  364,  holding  act  providing  for  forfeiture  of  oyster  boat  for  tres- 
passing provided  sufficient  notice. 

BlevAted  rall^vrayn. 

Cited  in  Nutting  v.  Kings  County  County  Elev.  R.  Co.  21  App.  Div.  75,  47 
N.  Y.  Supp.  327,  holding  elevated  railroad  bound  by  act  of  agent  in  settling 
claims;  Brooklyn  Elev.  R.  Co.  v.  Nagel,  75  Hun,  591,  27  N.  Y.  Supp.  669,  hold- 
ing valid  the  franchise  to  build  and  maintain  elevated  railroad. 

Rlgrl&tB  acquired  under  mnnlclpal  permlsalpn. 

Cited  in  Buffalo  v.  Chadeayne,  134  N.  Y.  165,  31  N.  E.  443,  Affirming  27  N.  Y. 
S.  R.  63,  7  N.  Y.  Supp.  501,  holding  common  council  cannot  rescind  permit  to 
construct  wooden  building  after  construction  begun. 

2  L.  R.  A.  363,  YERKES  v.  HADLEY,  5  Dak.  324,  40  N.  W.  340. 
Estoppel  of  married  iroinen. 

Cited  in  notes  (8  L.  R.  A.  407)  on  estoppel  of  married  women;  (22  I*.  R. 
A.  781)  on  estoppel  of  married  women,  by  covenant,  from  acquiring  superior  title. 

2  L.  R.  A.  366,  ROBINSON  v.  ROHR,  73  Wis.  436,  9  Am.  St.  Rep.  810.  40 

N.  W.  668. 
Ijiabllity  of  municipalities,  public  officers,  and  contractors  for  mlstalce  or 
tort.    • 

Cited  in  Gates  v.  Young,  82  Wis.  276,  52  N.  W.  178,  holding  lumber  inspector 
not  liable  on  bond  for  mistakes  of  judgment  of  himself  or  deputies;  Kempster  v. 
Milwaukee,  103  Wis.  423,  79  N.  W.  411,  holding  if  city  common  council  is  guilty 
of  tort,  its  members  individually  are  alone  liable;  Bates  v.  Horner,  65  Vt.  474, 
22  L.  R.  A.  829,  27  Atl.  134,  holding  municipal  officer  not  liable  to  individual 
for  result  of  official  acts;  Sells  v.  Dermody,  114  Iowa,  348,  86  N.  W.  325,  holding 
road  supervisor  liable  for  negligence  in  keeping  roads  in  repair. 

Cited  in  footnotes  to  Culver  v.  Streator,  6  L.  R.  A.  270,  which  holds  city  liable 
for  negligence  of  employee  enforcing  ordinance  against  unmuzzled  dogs  runnin,ir 
at  large;  Curran  v.  Boston,  8  L.  R.  A.  243,  which  holds  city  not  liable  for  n^li- 
gence  of  workhouse  officers. 

Cited  in  notes  (22  L.  R.  A.  824-826,  830,  834)  on  personal  liability  of  high^way 
officers  for  negligence;  (9  L.  R.  A.  210)  on  drains  and  sewers,  as  to  liability  of 
municipality  for  neglect  of  its  officers  or  agents;  (5  L.  R.  A.  254)  on  liability 
of  municipal  corporations  for  injuries  resulting  from  defective  streets,  bridges, 
etc. 

Distinguished  in  Britton  v.  Green  Bay  k  Ft.  H.  Waterworks  Co.  81  Wis.  55, 
29  Am.  St.  Rep.  856,  51  N.  W.  84,  holding  water  company  not  liable  to  indi- 
viduals for  breach  of  contract  with  municipality;  Lawton  v.  Waite,  103  Wis. 
254,  45  L.  R.  A.  620,  79  N.  W.  321,  holding  liability  to  third  person  of  sureties 
of  subcontractor  to  carry  mail,  dependent  solely  upon  contract  of  surel^shlp. 
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2  L.  R  A.  368,  MEDFORD  v.  LEVY,  31  W.  Va.  649,  13  Am.  St.  Rep.  887,  8 
8.  E.  302. 

Nuisance. 

Cited  in  Powell  v.  Bentley  &  G.  Furniture  Co.  34  W.  Va.  808,  12  L.  R.  A.  55, 
12  S.  E.  1085,  holding  great  caution  should  be  used  in  restraining  operation  of 
factory  because  of  noise. 

Cited  in  footnote  to  Pfingst  v.  Senn,  21  L.  R.  A.  569,  which  denies  right  to 
enjoin  as  nuisance  prospective  use  of  premises  as  beer  garden. 

Parties  mast  come  into  coart  of  eqaity  ^vritli  cleaa  bands. 

Cited  in  Barnes  v.  Starr,  64  Conn.  155,  28  Atl.  980,  holding  agreement  to 
destroy  antenuptial  contract,  made  to  deceive  husband's  relatives,  not  enforceable. 

Cited  in  footnote  to  Duncan  v.  Flanagan,  7  L.  R.  A.  412,  which  holds  failure 
to  set  up  joint  debtor's  discharge  in  bankruptcy  defense  to  action  against  him 
for  contribution. 

Cited  in  note  (11  L.  R.  A.  458)  on  valid  trusts  as  to  suitor  coming  into  equity 
with  clean  hands. 

2  L.  R.  A.  372,  McNUTT  v.  McNUTT,  116  Ind.  545,  19  X.  E.  115. 
Aatenaptial  contracts  aad  marriagre  settlements. 

Cited  in  Moore  v.  Harrison,  26  Ind.  App.  411,  59  N.  E.  i077,  and  Ragsdale  v. 
Barnett,  10  Ind.  App.  485,  37  N.  E.  1109,  holding  law  favors  antenuptial  con- 
tracts; Spurlock  V.  Brown,  91  Tenn.  255,  18  S.  W.  868,  and  Carr  v.  Lackland, 
112  Mo.  463,  20  S.  W.  624,  holding  marriage  good  consideration  for  agreement: 
Alkire  v.  Alkire,  134  Ind.  359,  32  N.  E.  571,  holding  conveyance  to  children  not 
shown  to  have  been  made  in  fraud  of  antenuptial  agreement;  Wind  v.  Haas, 
8  Pa.  Co.  Ct.  648,  holding  antenuptial  contract  does  not  require  formal  words: 
Thompson  v.  Tucker-Osborn,  HI  Mich.  478,  69  N.  W.  730,  holding  antenuptial 
agreement  can  be  enforced  in  equity;  Carr  v.  lackland,  112  Mo.  457,  20  S.  W. 
624,  holding  antenuptial  agreement  should  be  construed  according  to  intention 
of  parties  and  surrounding  circumstances;  Bowen  v.  Swander,  121  Ind.  168,  22 
X.  E.  725,  holding  intention  of  parties  to  antenuptial  agreement  was  to  deprive 
themselves  of  all  rights  in  each  other's  property;  Kennedy  v.  Kennedy,  150  Ind. 
642,  50  N.  E.  756,  holding  parties  by  antenuptial  contract  intended  the  pro- 
visions should  be  in  lieu  of  wife's  legal  interest;  Buffington  v.  Buffington,  151 
Ind.  202,  51  N.  E.  328,  holding  antenuptial  contract  to  release  all  claims  to  prop- 
erty of  intended  husband  had  reference  to  disposition  on  death ;  Ragsdale  v. 
Barnett,  10  Ind.  App.  489,  37  N.  E.  1109,  holding  antenuptial  agreement  in- 
tended only  life  estate  in  personal  property;  Mannan  v.  Mannan,  154  Ind.  12, 
55  N.  E.  855,  holding  acceptance  of  deed  of  land  in  lieu  of  interest  in  husband's 
estate  at  death  barred  such  interest;  Leach  v.  Rains.  149  Ind.  159,  48  N.  E.  858, 
holding  acceptance  of  deed  by  husband  in  lieu  of  interest  in  wife's  land  bars  his 
right  therein  as  purvivor  under  statute. 

Cited  in  footnotes  to  Hunt  v.  Hunt,  59  L.  R.  A.  306,  which  holds  parol  con- 
tract to  convey  land  in  consideration  of  marriage  not  validated  by  marriage; 
Wright  V.  Wright,  55  L.  R.  A.  261,  which  holds  marriage  sufficient  to  support 
promise  by  groom's  father  to  maintain  bride  and  child  if  groom  fails  to. 

Cited  in  note  (13  L.  R.  A.  712)   on  antenuptial  settlement. 

Limited  in  Lamb  v.  Lamb,  130  Ind.  277,  30  Am.  St.  Rep.  227,  30  N.  E. 
36,   holding  antenuptial   agreement   fraudulently   procured   should   be   set   aside. 
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How  action  to  qalet  title  triable. 

Cited  in  Puterbaugh  v.  Futerbaugh,  131  Ind.  294,  15  L.  R.  A.  345,  30  N.  E. 
519,  holding  action  to  quiet  title  triable  by  jury. 

In  w^liat  capacity  ^wldo^vr  talceii  intereat  In  hnsband*«  estate. 

Cited  in  Amos  v.  Amos,  117  Ind.  39,  19  N.  E.  543,  holding  under  statute 
widow  takes  interest  by  virtue  of  marital  rights,  and  not  as  heir. 

Woy/v  Jndirment  corrected. 

Cited  in  Evans  v.  State,  150  Ind.  656,  50  N.  E.  820,  holding  form  or  substance 
of  judgment  must  be  first  corrected  by  motion  to  modify  in  court  below. 

Discretion  in  admlMion  of  crldence. 

Cited  in  Roush  v.  Roush,  154  Ind.  572,  55  N.  E.  1017,  holding  admission 
of  evidence  discretionary;  Calkins  v.  Seabury-Calkins  Consol.  Min.  Co.  5  S.  D. 
306,  58  N.  W.  797,  holding  discretionary  to  reopen  case;  Re  Devoe,  113  Iowa, 
li,  84  N,  W.  923,  holding  secondary  evidence  of  lost  instrument  admissible. 

2  L.  R.  A.  380,  THE  CITY  OF  8ALEM,  37  Fed,  846. 

■ 

Adhered  to  on  subsequent  hearing,  4  L.  R.  A.  125,  13  Sawy.  614,  38  Fed. 
762. 

Naviffable  Traters. 

Cited  in  note  (5  L.  R.  A.  687)  on  ownership  of  banks  and  shores  of  navigable 
waters. 

2  L.  R.  A.  384,  BUFFALO  EAST  SIDE  STREET  R.  CO.  v.  BUFFALO  STREET 

R.  CO.  Ill  N.  Y.  132,  19  N.  E.  63. 
Conatrnction  of  contracts. 

Cited  in  Grand  v.  Livingston,  4  App.  Div.  595,  38  N.  Y.  Supp.  490,  constru- 
ing release  for  negligence  by  lex  loci,  where  contrary  not  intended  by  carrier  or 
reasonable  for  shipper. 

Presumption  of  constltntlonaltty. 

Cited  in  Beardsley  v.  New  York,  L.  E.  A  W.  R.  Co.  17  Misc.  259,  40  N.  Y. 
Supp.   1077,  holding  constitutionality  of  regulation  of  railroad  fares  presumed. 

Impairing  contract  obliipations. 

Cited  in  Blume  v.  Interurban  Street  R.  Co.  41  Misc.  174,  83  N.  Y.  Supp.  989, 
sustaining  statute  requiring  railroad  to  give  transfers  over  all  lines  of  system 
within  city;  Topham  v.  Interurban  Street  R.  Co.  42  Misc.  510,  86  N.  Y.  Supp. 
295,  holding  corporation  leasing  street  railroads  receiving  franchises  before  en- 
actment of  statute  requiring  free  transfers  liable  for  refusing  transfers;  Budd 
V.  New  York,  143  U.  S.  531,  36  L.  ed.  251,  12  Sup.  C^.  Rep.  468,  Affirming 
People  V.  Budd,  117  N.  Y.  11,  5  L.  R.  A.  564,  15  Am.  St.  Rep.  460,  22  N.  E. 
670,  upholding  legislative  regulation  of  elevator  charges;  Wnite  v.  Farmers' 
Hiffhline  Canal  &  Reservoir  Co.  22  Colo.  200.  31  L.  R.  A.  831.  43  Pac.  1028, 
holding  legislature  may  regulate  distribution  of  water  by  ditch  companies  for 
hire,  without  impairing  existing  contracts;  New  York  v.  Herdje,  68  App.  Div. 
374,  74  N.  Y.  Supp.  104,  holding  law  destroying  inchoate  right  to  build  tene- 
ment contracted  for,  within  police  power;  Regan  v.  Foadick,  19  Misc.  493,  43 
N.  Y.  Supp.  1102.  holding  tenant  quarantined  imder  health  laws  not  liable  for 
penalty  for  holding  over;  Coxe  v.  State,  144  N.  Y.  407,  39  N.  E.  400,  holding 
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legislative  grant  of  land  under  tide  waters  revocable  by  subsequent  legislature; 
State  ex  rel.  Payne  v.  Kinloch  Teleph.  Co.  93  Mo.  App.  358,  67  S.  W.  684,  holding 
that  courts  may  compel  telephone  company  to  render  service;  Board  of  Educa- 
tion V.  Phillips,  67  Kan.  562,  73  Pac.  97,  holding  change  in  statute  so  as  to 
permit  issuance  of  additional  school  bonds  not  unconstitutional  as  impairing 
contract  of  holder  of  former  bonds. 

Cited  in  notes  (19  L.  R.  A.  571)  on  regulation  of  carriage  by  street  railroad; 
(33   L.  R.  A.   180)    on   legislative  power  to  fix  tolls,  rates,  or  prices. 

Distinguished  in  Bronk  v.  Barckley,  13  App.  Div.  80,  43  N.  Y.  Supp.  400, 
holding  authorized  contract  for  convict  labor  cannot  be  impaired  by  state. 


2  L.  R.  A.  387,  Re  McGRAVV,  111  N.  Y.  66,  19  N.  E.  233. 

Affirmed  sub  nom.  Cornell  University  v.  Fiske,  136  U.  S.  176,  34  L.  ed.  434, 
10  Sup.  Ct.  Rep.  775. 
rnclnslon  of  '^purchase.'' 

Cited  in  Fosdick  v.  Hempstead,  29  N.  Y.  8.  R.  546,  8  N.  Y.  Supp.  772,  hold- 
ing town  with  power  to  purchase  and  hold  personalty  may  take  by  bequest. 

General  lamrs  indicate  policy  a«  to  mortmain. 

Cited  in  Scott  v.  Ives,  22  Misc.  755,  51  N.  Y.  Supp.  49,  and  Amherst  College 
v.  Ritch,  151  N.  Y.  333,  37  L.  R.  A.  324,  45  N.  E.  876,  both  holding  such  policy 
appears  in  few  general  and  many  special  acts;  Re  Lampson,  33  App.  Div.  59. 
53  N.  Y.  Supp.  531,  holding  special  enactment  to  be  looked  to  in  absence  of 
general   statute. 

Forfeiture  for  takina?  property  over  charter  limit. 

Cited  in  Lancaster  v.  Amsterdam  Improvement  Co.  140  N.  Y.  586,  24  L.  R. 
A.  331,  36  N.  E.  964,  holding  corporate  deed  presumed  valid. 

Cited  in  note   (5  L.  R.  A.  109)   on  sustaining  trust  where  purposes  separable. 

DeTiiie  in  excess  of  limitation  upon  corporate  property. 

Cited  in  Norton  v.  House  of  Mercy,  41  C.  C.  A.  403,  101  Fed.  389,  stating 
principle;  Wood  v.  Hammond,  16  R.  I.  118,  17  Atl.  324,  holding  corporation 
cannot  take  as  devisee  in  excess  of  charter  limit. 

Cited  in  footnote  to  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  52  L.  R.  A. 
734,  which  sustains  power  of  cotton  manufacturing  company  to  purchase  stock 
in  (Company  manufacturing  dyes  used   by   former. 

Cited  in  note  (21  L.  R.  A.  793)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 

Distinguished  in  Hornberger  v.  Miller,  28  App.  Div.  203,  60  N.  Y.  Supp. 
1079,  holding  devise  to  corporation  good  as  against  objection  of  excess  over 
power  to  take,  where  excess  not  shown;  Farrington  v.  Putnam,  90  Me.  423,  38 
L.  R.  A.  346,  37  Atl.  652,  holding  bequest  to  incorporated  charitable  in- 
stitution  in  excess  of  statutory  limit  not  void,  but  voidable. 

Review  of  snrrograte'ii  decision  on  andiapated  fact*. 

Cited  in  Re  Moulton,  32  N.  Y.  S.  R.  642,  10  N.  Y.  Supp.  717,  reviewing  ques- 
tions of  fact  which  were  before  surrogate. 

l¥]to  may  qnestion  power  to  take  devise. 

Cited  in  House  of  Mercy  v.  Davidson,  90  Tex.  523,  39  S.  W.  924,  holding  that 
heirs  may  set  up  incapacity  of  devisee  in  will  to  accept  devise;  South  &  North 
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Ala.  It  Co.  V.  Highland  Ave.  &  Belt.  R,  Co.  119  Ala.  117,  24  So.  114,  refusing  spe- 
cifically to  enforce  contract  for  property  complninant  incapacitated  to  hold. 

Cited  in  note  (32  L.  R.  A.  297)  on  right  of  private  persons  to  contest  corporate 
power  to  take  or  hold  property. 

Distinguished  in  Heiskell  v.  Chickasaw  Lodge,  No.  8,  I.  O.  0.  F.  87  Tenn. 
686,  4  L.  R.  A.  706,  11  S.  W.  825,  holding  that  state  only  can  question  legal 
capacity  of  corporation  as  trustee;  Moskowitz  v.  Hornberger,  20  Misc.  562, 
46  N.  Y.  Supp.  462,  holding  apparently  legal  devise  to  corporation  not  subject 
to  attack  by  purchaser  from  intermediate  grantee. 

Disapproved  in  Hanson  v.  Little  Sisters  of  the  Poor,  79  Md.  440,  32  L.  R,  A. 
298,  32  Atl.  1052,  and  Re  Stickney,  85  Md.  106,  35  L.  R.  A.  697,  60  Am.  St.  Rep. 
308,  36  Atl.  654,  both  holding  capacity  of  corporation  as  devisee,  in  excess  of 
charter  limit,  not  to  be  questioned  by  heirs. 

Ijlablllty    for    Interest. 

Cited  as  obiter  in  People  ex  rel.  Cornell  University  v.  Davenport,  117  X. 
Y.  563,  23  N.  E.  664,  holding  state  only  obligated  to  pay  income  from  safe 
investments. 


2  L.  R.  A.  405,  BRADSTREET  CO.  v.  GILL,  72  Tex.  115,  13  Am.  St.  Rep.  7&S. 
9  S.   W.   753. 

Hovr  qveBtlon  of  agency  determined. 

Cited  in  Walsh  v.  Peterson,  59  Neb.  651.  81  N.  W.  853,  holding  question 
of  agency  for  jury  under  instructions  of  court,  where  evidence  disputed  and 
inference  doubtful. 

Distinguished  in  Olsen  AT  Walke  v.  California  Ins.  Co.  11  Tex.  Civ.  App.  372, 
32  S.  W.  446,  holding  court  to  determine  question  of  agency,  where  no  plea 
filed,  for  determining  jurisdiction  to  render  default  judgment. 

'When  aarency  exliita. 

Cited  in  English  v.  Mitchell  Cattle  Co.  8  Wyo.  90,  55  Pac.  310,  and  Harrison 
V.  Legore,  109  Iowa,  620,  80  N.  W.  670,  holding  agency  established  by  conduct, 
irrespective  of  assertions;  Norwood  v.  Alamo  F.  Ins.  Co.  13  Tex.  Civ.  App.  480, 
35  S.  W.  717,  holding  agency  not  within  contract  of  appointment,  only  provable 
independently  thereof,  by  showing  acceptance. 

Cited  in  note  (23  L.  R.  A.  497)  on  who  may  be  served  with  process  in  suit 
against    foreign    corporation. 

Sufficiency  of  allegation  In  libel  salt* 

Cited  in  Brown  v.  Durham,  3  Tex.  Civ.  App.  250,  22  S.  W.  868,  holding 
petition  should  specify  libelous  words  of  exhibits  by  direct  allegation;  Dunn  v. 
State,  43  Tex.  Crim.  40,  63  S.  VV.  571  (dissenting  opinion),  majority  holding 
indictment  showing  threatening  notice,  alleged  to  be  sent  to  frighten  recip- 
ient, suflScient  without  averments  explanatory  of  drawings  and  language  therein. 

Neceanlty  of  allearlngr  damages. 

Cited  in  Hirshfield  v.  Ft.  Worth  Nat.  Bank,  83  Tex.  456,  15  L.  R.  A.  641. 
29  Am.  St.  Rep.  660,  18  S.  W.  743,  holding  petition  for  libel,  not  alleging  spe- 
cial damages,  insufficient  unless  words  actionable  per  se;  Burton  v.  O'Neill.  ♦» 
Tex.  Civ.  App.  616,  25  S.  W.  1013,  holding  special  damages  need  not  be  al- 
leged where  alleged  words  libelous  per  se. 
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Parol  evidence  as  to  Tvrititkgs. 

Cited  in  note  (6  L.  R.  A.  43)  on  admiasibility  of  parol  evidence  to  show 
meaning  of  words  and  phrases. 

Privileged  commanlcatlona. 

Cited  in  Mitchell  v.  Bradstreet  Co.  116  Mo.  239,  20  L.  R.  A.  142,  38  Am.  St. 
Rep.  592,  22  S.  W.  358,  and  FoUaaky  v.  Minchener,  81  Mich.  286,  9  L.  R,  A. 
105,  and  footnote  p.  102,  21  Am.  St.  Rep.  516,  46  N.  W.  5,  holding  commercial 
agency's  false  communications  to  subscribers  generally  not  privileged;  Rungc 
V.  Franklin,  72  Tex.  589,  3  L.  R.  A.  423,  13  Am.  St.  Rep.  833,  10  S.  W.  721, 
holding  all  proceedings  in  civil  courts  privileged  as  against  suit  for  libel; 
Missouri  P.  R.  Co.  v  Behee,  2  Tex.  Civ.  App.  109,  21  S.  W.  384,  holding  employ- 
er's false  statement  in  communication  for  own  business  privileged  where  with- 
out malice. 

Cited  in  footnotes  to  Douglass  v.  Daisley,  57  L.  R.  A.  476, 'which  denies  privi- 
lege, as  matter  of  law,  to  communication  by  commercial  agency  that  assignor, 
to  secure  indorser,  had  made  assignment  for  creditors;  Mitchell  v.  Bradstreet 
Co.  20  L.  R.  A.  138,  which  holds  voluntary  publication  by  mercantile  agency 
of  false  statement  that  firm  has  assigned  not  privileged;  Pollasky  v.  Micnhener, 
9  L.  R.  A.  102,  which  holds  false  communication  by  commercial  agency  to  unin- 
terested members  not  privileged ;  Woodruif  v.  Bradstreet  Co.  5  L.  R.  A.  555, 
which  holds  publication  that  judgment  recovered  against  merchant  or  trader 
libelous;  Conroy  v.  Pittsburgh  Times,  11  L.  R.  A.  725,  which  holds  privileged 
communication  one  properly  made,  on  proper  occasion,  from  proper  motive,  on 
probable  cause;  Nissen  v.  Cramer,  6  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged. 

Cited  in  note    (9  L.  R.  A.  621)    on  definition  of  "libel." 

Inference  of  malice  from  publication. 

Cited  in  Coles  v.  Thompson,  7  Tex.  Civ.  App.  668,  27  S.  W.  46,  and  St.  James 
Military  Academy  v.  Gaiser,  125  Mo.  527,  28  L.  R.  A.  676,  46  Am.  St.  Rep. 
502,  28  S.  W.  851,  holding  malice  to  be  implied  from  false  publication. 

2    L.    R.    A.    408,    STATE    v.    INTOXICATING    LIQUORS,    76    Iowa,    243,    41 

N.    W.   6. 
Intoxicating:  liquors. 

Cited  in  Com.  v.  Brelaford,  161  Mass.  63,  36  N.  E.  677,  holding  within  power 
of   legislature   to   define   ''intoxicating   liquors." 

Cited  in  footnotes  to  Carl  v.  State,  4  L.  R.  A.  380,  which  holds  medicinal  bit- 
ters containing  alcohol  intoxicating  or  not,  according  to  other  ingredients; 
Com.  V.  Reyburg,  2  L.  R.  A.  415,  which  holds  it  question  for  jury  whether 
cider  vinous  or  spirituous. 

Cited  in  notes  (6  L.  R.  A.  669)  on  beer  as  intoxicating  liquor;  (7  L.  R.  A. 
297)  on  construction  of  statutes  forbidding  manufacture  and  sale  of  spirit- 
uous liquors;  (20  L.  R.  A.  645)  on  what  liquors  w^ithin  statutory  restrictions 
as  to  sale  of  "spirituous,"  "vinous,"  "fermented,"  and  other  intoxicating  li- 
quors. 

2  L.  R.  A.  409,  NASH  v.  BREWSTER,  39  Minn.  530,  41  N.  W.  105. 
Saleii;  'wben  title  panaeii. 

Cited  in  Rail  v.  Little  Falls  Lumber  Co.  47  Minn.  425,  50  N.  W.  471,  hold- 
L.  R.  A.  Au.— Vol.  I.— 14. 
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ing  actual  delivery  riot  necessary  to  pass  title  to  chattels  designated  in  con- 
tract; Mackellar  v.  Pillsbury,  48  Minn.  401,  51  N.  W.  222,  holding  title  passes 
on  sale  of  certain  number  of  articles  out  of  greater  number,  if  parties  so  in- 
tend, without  actual  separation;  Loud  v.  Pritchett,  104  Ga.  653,  30  S.  E.  870, 
holding  sale  of  standing  timber,  to  be  felled  by  vendee,  passes  title;  Jennison 
V.  Thompson,  68  Minn.  335,  71  N.  W.  380,  holding  whether  title  passes  before 
delivery  of  wheat  to  be  taken  from  greater  quantity  question  for  jury. 

Cited  in  footnote  to  Tyler  Lumber  Co.  v.  Charlton,  56  L.  R.  A.  301,  which 
holds  title  does  not  pass  by  acceptance  of  oifer  to  sell  lumber  piled  at  mill  to 
be  inspected  by  common  employee. 

Seed-vrain   notes )    rlgrltts   of  •  bolder. 

Cited  in  Scofield  v.  National  Elevator  Co.  64  Minn.  531,  67  N.  W.  64."), 
holding  owner  of  seed-grain  note  may,  upon  allegation  of  facts,  maintain  action 
for  conversion  against  purchaser;  VV'arder-Bushnell  &  G.  Co.  v.  Minnesota  & 
D.  Elevator  Co.  44  Minn.  391,  46  N.  W.  773,  holding  payee  of  seed-grain  note, 
furnishing  grain  covered  by  maker's  chattel  mortgage,  has  valid  lien  on  crop; 
Smith  V.  Roberts,  42  Minn.  343,  46  N.  W.  336,  holding  ante-dated  seed-grain 
note  given  after  grain  delivered  not  valid  lien  on  crop. 

2  L.  R.  A.  411,  NEW  YORK  &  C.  GRAIN  STOCK  &  EXCHANGE  v.  CHICAGO 

BD.  OF  TRADE,  127  111.  153,  11  Am.  St.  Rep.  107,  19  N.  E.  855. 
Compulsory    service. 

Cited  in  Willoughby  v.  Chicago  Junction  R.  &  U.  S.  Co.  50  N.  J.  Eq.  695, 
25  Atl.  277,  holding  private  corporation  charged  with  public  duty  obliged  only 
to  serve  all  alike,  at  oniform  rate;  Board  of  Trade  v.  C.  B.  Thompson  Com- 
mission Co.  103  Fed.  903,  and  Board  of  Trade  v.  Hadden-Krull  Co.  109  Fed. 
706,  holding  "public  interest,"  entitling  applicants  to  receive  quotations  without 
unjust  discrimination,  does  not  deprive  compiler  of  property  right  prior  to 
publication;  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184  111.  460,  48  L..  R. 
A.  574,  75  Am.  St.  Rep.  184,  56  N.  E.  822,  holding  private  news  gathering  corpo- 
ration, having  devoted  its  business  to  public  use,  cannot  discriminate  against 
purchasers  of  news;  Board  of  Trade  v.  Riordan,  94  111.  App.  308,  holding  board, 
in  disciplining  member,  cannot  deprive  him  of  use  of  market  quotations. 

Cited  in  footnote  to  State  v.  Edwards,  25  L.  R.  A.  504,  which  holds  valid 
limitation  of  amoimt  of  toll  for  grinding. 

Cited  in  notes  (31  L.  R.  A.  804)  on  public  regulation  as  to  operation  of 
electric  lines;  (15  L.  R.  A.  322)  on  compulsory  service  by  party  whose  busi- 
ness it  is  to  serve  public. 

Distinguished  in  American  Live  Stock  Commission  Co.  v.  Chicago  Live  Stock 
Exchange,  143  111.  239,  18  L.  R.  A.  200,  36  Am.  St.  Rep.  385,  32  N.  E.  274, 
holding  courts  will  not  interfere  with  private  business  affecting  public  inter- 
ests through  its  magnitude,  but  never  devoted  to  public  use;  State  ex  rei. 
Star  Pub.  Co.  v.  Associated  Press,  159  Mo.  463,  51  L.  R.  A.  169,  81  Am.  St.  Rep. 
368,  60  S.  W.  91,  holding  business  of  news  gathering  not  impressed  with 
public  use,  making  undiscriminating  service  compulsory;  Re  Renville,  46  App. 
Div.  44,  61  N.  Y.  Supp.  549,  holding  telegraph  company  not  required  to  furnish 
quotations  furnished  to  it  by  stock  exchange  for  specific  purpose. 

Limited  in  Christie  Street  Commission  Co.  v.  Board  of  Trade,  92  111.  App. 
606,  94  111.  App%  237,  holding  equity  will  not  compel  furnishing  of  market 
quotations,  though  impressed  with  public  interest,  for  unlawful   purpose;   Cen- 
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tral  Stock  &  G.  Exchange  v.  Board  of  Trade,  196  111.  409,  03  N.  E.  740,  holding 
board  of  trade  cannot  be  compelled  to  furnish  quotations  used  in  unlawful  busi- 
ness. 

2   L.  R.  A.  415,   COM.   t.  REYBURG,    122   Pa.   299,    16  Atl.   351. 
Proaecntor'a   liability   for   Gouts ;    irlien    anestion    for   court* 

Cited  in  Com  v.  Kocher,  8  Del.  Co.  Rep.  574,  8  Northampton  Co.  Rep.  341, 
holding  court  may  withdraw  from  jury  matter  of  costs,  whenever  it  appears 
prosecutor  ought  not  to  pay  them. 

Liquor  la^ira. 

Cited  in  notes  (9  L.  R.  A.  814)  on  construction  of  Pennsylvania  liquor  laws; 
(20  L.  R.  A.  646,  649)  on  what  liquors  within  statutory  restrictions  as  to  sale 
of   "spirituous,"   "vinous,"   "fermented"  and   other  intoxicating   liquors. 

2  L.  R.  A.  417,  MONTROSE  PICKLE  CO.  v.  DODSON  &  H.  MFG.  CO.  76  Iowa, 

172,    14  Am.   St.  Rep.  213,   40   N.   W.  705. 
Gamialmient. 

Cited  in  Shaver  Wagon  and  Cart  Co.  v.  Halsted,  78  Iowa,  736,  43  N.  W. 
(>23,  holding  relation  of  creditor  and  debtor  does  not  exist  between  garnisher 
and  assignee  of  defendant's  insurance  policies. 

Cited  in  note  (28  L.  R.  A.  602)  on  liability  of  carriers  to  garnishment  of 
property  in  transit. 

Distinguished,  in  effect^  in  German  Bank  v.  American  F.  Ins.  Co.  83  Iowa, 
496,  32  Am.  St.  Rep.  316,  50  N.  W.  53,  holding  courts  of  another  state  may  ac- 
r|uire  jurisdiction  in  garnishment  of  debt  owing  by  nonresident. 

2   L.   R.   A.   418,  MINNESOTA   LOAN   &  T.   CO.   v.   BEEBE,   40  Minn.   7,   41 
N.  W.  232. 

Followed  without  special  discussion  in  Northern  Trust  Co.  v.  Jackson,  60 
Minn.    116,   61    N.   W.   908. 

Corporation  as  snardian,  trustee,  etc.;  constltntlonality  of  act. 

Cited  in  Roane  Iron  Co.  v.  Wisconsin  Trust  Co.  99  Wis.  275,  67  Am.  St. 
Rep.  856,  74  N.  W.  818,  holding  act  authorizing  trust  company  to  act  as  as- 
signee not  unconstitutional  as  special  or  class  legislation. 

Cited  in  note  (48  L.  R.  A.  588)  on  granting  special  or  exclusive  privileges 
to  surety  and  trust  companies. 

Comititiitional  reaaireiuent  tl^at  nnbject  of  act  be  expressed  in  title. 

Cited  in  Ek  v.  St.  Paul  Permanent  Loan  Co.  84  Minn.  249,  87  N.  W.  844, 
liolding  such  provision  to  be  construed  liberally,  with  reference  to  purpose  in- 
tended; Winters  v.  Duluth,  82  Minn.  132,  84  N.  W.'788,  holding  act  consti- 
tutional if  subjects  embraced  therein  are  naturally  connected  with  subject 
expressed  in  title;  State  ex  rel.  Oisen  v.  Board  of  Control,  85  Minn.  174,  88 
N.  W.  533,  and  Allen  v.  Pioneer  Press  Co.  40  Minn.  119,  3  L.  R.  A.  533,  12  Am. 
St.  Rep.  707,  41  N.  W.  936,  holding  provisions  of  act,  germane  to  subject  ex- 
pressed and  proper  to  accomplishment  of  purpose  indicated  in  title,  constitu- 
tional. 

Cited  in  note  (2  L.  R.  A.  789)  on  title  of  statute  must  fairly  suggest  sub- 
jects dealt  with  in  act. 
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Probate-court  proceedlnsa  not  colUtterally  asMtilable. 

Cited  in  Lyon  v.  Gleason,  40  Minn<  435,  42  N.  W.  286,  holding  probate  of  will 
conclusive  evidence  in  collateral  action  of  testator's  death  and  of  deviiiie;  Den- 
nis V.  Bint,  122  Cal.  42,  68  Am.  St.  Rep.  17,  64  Pac.  378,  holding  letters  of  ad- 
ministration conclusive  in  collateral  action  as  to  qualification  and  authority  of 
administrator. 

Neceaaltr  of  aritardian'ii  bond. 

Cited  in  note  (33  L.  R.  A.  765)  on  necessity  of  bond  by  domestic  guardian 
appointed  by  court  to  make  acts  valid. 

Effect  of  inanialtion  as  to  insanity* 

Cited  in  note  (19  L.  R.  A.  493)   on  effect  of  inquisition  to  establish  insanity. 

2   L.  R.   A.   420,  ROCKHOLD  v.   CANTON  MASONIC  MUT.   BENEV.    ASSO. 

(111.)   19  N.  E.  710. 
Ultra  vires  acta  of  corporations. 

Cited  in  Corey  v.  Sherman  (Iowa)  32  L.  R.  A.  512,  60  N.  W.  232,  holding  in- 
surance contract  not  within  terms  of  articles  of  incorporation  of  benefit  as- 
sociation,  void. 

Cited  in  notes  (6  L.  R.  A.  290)  on  corporate  power  to  contract;  doctrine 
of  ultra  vires;  (12  L.  R.  A.  168)  on  estoppel  of  corporation  to  deny  liability 
on  its  contracts. 

Mntnal  beneilt  associations. 

Cited  in  Clark  v.  Schromeyer,  23  Ind.  App.  567,  55  N.  E.  785,  holding  bene- 
fit certificate,  imilateral  contract  of  insurance,  terminable  at  option  of  holder. 

Cited  in  notes  (4  L.  R.  A.  382)  on  benefit  association;  enlarged  powers  con- 
ferred by  statute;  (7  L.  R.  A.  189)  on  transfer  of  mutual  benefit  certificate's; 
(38  L.  R.  A.  49,  50)  as  to  whether  a  benefit  association  is  an  insurance  company, 
under   statutes   exempting   benevolent   societies. 

2  L.  R.  A.  422,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  SCHNEIDER,  127  111.   144, 

20  N.  E.  41. 
Jurisdiction  of  appeal. 

Cited  in  Metropolitan  West  Side  Elev.  R.  Co.  v.  Siegel,  181  111.  644,  44  N.  E. 
276,  holding  not  necessary  that  freehold  be  involved  to  give  supreme  court 
jurisdiction    of   appeal. 

Damaares  in  eminent  domain. 

Cited  in  notes  (8  L.  R.  A.  124)  on  measure  of  damages  on  condemnation  for 
public  use;  (51  L.  R.  A.  330)  on  damages  in  eminent  domain  cases  as  affected 
by  loss  of  profits  from  suspension  of  business  while  moving. 

Distinguished  in  Braun  v.  Metropolitan  West  Side  Elev.  R.  Co.  166  HI.  438, 
46  N.  E.  974,  holding  only  in  exceptional  cases  cost  of  removal  of  business  an 
element  of  damage. 
Riflrbt  to  possession  in  eminent  domain  on  f^irtng  veenrity. 

Cited  in  Davis  v.  Northwestern  Elev.  R.  Co.  170  HI.  605,  48  N.  E.  1058. 
holding  petitioner  may,  upon  filing  bond,  enter  into  possession  of  land  sought 
to  be  condenmed  pending  appeal;  Johnson  v.  Metropolitan  West  Side  Elev. 
R.  Co.  100  Til.  479,  45  N.  E.  680,  holding  where  judgmoit  for  damages  has  been 
afTii'Dud,  court  Avill  not  reverse  decree  dissolving  injunction  against  possession 
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pending  appeal;  Ex  parte  Reynolds,  52  Ark.  338,  holding  act  authorizing  entry 
upon  deposit  of  security  fixed  by  court  pending  condemnation  proceedings  not 
in  conflict  with  constitutional  provision  that  no  property  be  appropriated  un- 
til compensation  ascertained  by  jury. 

Personal  ▼ie'vr  as  basis  of  verdict. 

Cited  in  Peoria  Gaslight  &  Coke  Co.  v.  Peoria  Terminal  R.  Co.  146  111.  383, 
21  L.  R.  A.  377,  34  N.  E.  550,  holding  jury  in  condemnation  procedings  cftjmot 
base  estimate  solely  upon  view  of  premises,  disregarding  testimony;  Chicago 
V.  Spoor,  91  111.  App.  488  (approved  by  dissenting  judge  in  190  111.  366,  60  N.  E. 
540),  holding  that  verdict  supported  by  personal  view  need  not  wholly  har- 
monize with  testimony;  Stockton  v.  Chicago,  136  111.  436,  26  N.  E.  1095;  Met- 
ropolitan West  Side  Elev.  R.  Co.  v.  Johnson,  159  111.  439,  42  N.  E.  871;  Sani- 
tary District  v.  Loughran,  160  111.  365,  43  N.  E.  359,  —  holding  verdict  in 
condemnation  proceedings,  rendered  upon  conflicting  evidence  and  view  of 
premises,    sustainable. 

Cited  in  note  (42  L.  R.  A.  389,  390)  on  nature  and  effect  of  view  by  jury; 
theory  that  view  must  be  supported  by  evidence. 

2  L.  R.  A.  425,  LOCKWOOD  v.  LOCKVVOOD,  51  Hun,  337,  3  N.  Y.  Supp.  887. 

Record  of  exemplified  copy  of  probate  of  foreigrn  'will* 

Cited  in  Meiggs  v.  Hoagland,  68  App.  Div.  187,  74  N.  Y.  Supp  234,  holding 
record  of  exemplified  copy  of  probate  of  foreign  will  only  creates  rebuttable 
presumption  of  due  execution;  Re  Nash,  37  Misc.  708,  76  N.  Y.  Supp.  453, 
liolding  foreign  will  and  copy  of  probate  proceedings,  not  conformed  to  state 
law,  not  entitled  to  be  recorded;  Meiggs  v.  Hoagland,  41  Misc.  7,  83  N.  Y.  Supp. 
603,  holding  record  of  foreign  will,  not  showing  attestation  in  statutory  man- 
ner, does  not  show  title  to  land  in  devisee. 

Cited  in  notes  (48  L.  R.  A.  133)  on  effect  in  various  states  of  probate  of 
will  in  another  state;  (48  L.  R.  A.  133)  on  efl"ect  of  probate  in  another 
state  of  will  of  real  estate. 


2  L.  R.  A.  426,  BARNARD  v.  KNOX  COUNTY,  37  Fed.  563. 

Indebtedness  exceeding  constitutional  limit. 

Cited  in  Rauch  v.  Chapman,  16  Wash.  579,  36  L.  R.  A.  411,  58  Am.  St.  Rep. 
52,  48  Pac.  253,  holding  county  warrants  issued  to  meet  indebtedness  imposed 
by  Constitution  or  legislature  in  connection  with  maintenance  of  county 
government  valid,  though  exceeding  debt  limit. 

Cited  in  footnotes  to  Barnard  v.  Knox  County,  13  L.  R.  A.  244,  which  holds 
limitation  on  county  indebtedness  applicable  to  books  and  stationery  for 
county  clerk's  office;  Jay  County  v.  Taylor,  7  L.  R.  A.  160,  which  holds  em- 
ployment of  legal  adviser  for  term  extending  beyond  terms  of  county  commission- 
ers  employing   him    invalid. 

Cited  in  notes  (23  L.  R.  A.  403,  404)  on  what  constitutes  "indebtedness" 
within  constitutional   provision. 

Disapproved  in  Barnard  v.  Knox  County,  105  Mo.  387,  13  L.  R.  A.  246,  16 
S.  W.  917,  holding  county  warrant  issued  for  indebtedness  in  excess  of  con- 
stitutional limit  void,  though  incurred  for  necessary  stationery  and  supplies. 
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2  L.  R.  A.  428,  NATIONAL  BANK  ▼.  DORSET  MARBLE  CO.  61  Vt.  106,  17 

Atl.  42. 
Indorsement    in    blank-— Before   iMine. 

Cited  in  Ballard  v.  Burton,  64  Vt.  396,  16  L.  R.  A.  667,  24  AtL  769,  holding 
b&nlc  director  indorsing  in  blank  new  certificate  of  deposit  issued  by  bank  on  its 
request  for  time  liable  as  joint  maker;  Young  v.  Sehon,  53  W.  Va.  136,  62  L. 
R.  A.  505,  97  Am.  St.  Rep.  970,  44  8.  E.  136,  holding  person  making  loan  on 
non-negotiable  note,  indorsed  by  promisee  and  another,  may  treat  them  as 
comakers  or  guarantors;  Salisbury  v.  First  Nat.  Bank,  37  Neb.  876,  40  Am.  St. 
Rep.  627,  56  N.  W.  727,  holding  notice  of  nonpayment  •  at  maturity  not  nec- 
essary to  hold  indorsers  in  blank  before  issue. 

— —  After   iMiiie. 

Cited  in  Bowler  v.  Braun,  63  Minn.  35,  56  Am.  St.  Rep.  449,  65  N.  W.  124. 
holding  parol  evidence  inadmissible,  as  against  subsequent  holder,  to  vary  lia- 
bility as  second  indorser  of  party  signing  in  blank  below  payee;  Lyndon  Sav. 
Bank  v.  International  Co.  75  Vt.  232,  54  Atl.  191,  holding  indorser  of  note  in 
blank,  on  back,  after  execution,  assumes,  prima  facie,  obligation  of  a  maker. 

Negrot  lability. 

Cited  in  footnote  to  Witty  v.  Michigan  Mut.  L.  Ins.  Co.  8  L.  R.  A.  365,  which 
holds  note  negotiable  although  blank  in  body  as  to  amount  and  place  of  payment. 

2  L.  R.  A.  429,  RANKIN'S  APPEAL,  1  Monaghan   (Pa.)   308,  16  Atl.  82. 
RIarlit  of  tenant  for  life  to  Income  from  mlnea. 

Cited  in  Koen  v.  Bartlett,  41  W.  Vn.  567,  31  L.  R.  A.  130,  56  Am.  St. 
Rep.  884,  23  S.  E.  664,  holding  life  tenant  entitled  to  product  of  oil  or 
gas  wells  open,  or  lawfully  opened,  during  tenancy. 

Cartesy. 

Cited  in  note  (7  L.  R.  A.  694)  on  entry  to  establish  title  as  tenant  by  curtesy. 

RiS-lita  Incidental  to  errant  of  mine. 

Cited  in  Ingle  v.  Bottoms,  160  Ind.  78,  66  N.  E.  160,  sustaining  right  of 
lessee  of  coal  mine  to  construct  railroad  switch  thereto. 


2  L.  R.  A.  434,  BAKER  v.  STEWART,  40  Kan.  442,  10  Am.  St.  Rep.  213,  19 

Pac.   904. 
Tenancy  by  entirety. 

Approved  in  Shinn  v.  Shinn,  42  Kan.  7,  4  L.  R.  A.  226,  21  Pac.  813,  holding 
judgment  for  alimony  not  encumbrance  upon  land  held  by  parties  thereto  in  en- 
tirety. 

Cited  in  Simons  v.  McLain,  51  Kan.  160,  32  Pac.  919,  holding  estates  by 
joint  tenancy,  with  susoompanying  right  of  survivorship,  to  exist  in  Kansas  prior 
to  chap.  203,  Laws  1891,  abolishing  survivorship;  Noble  v.  Teeblc,  58  Kan.  400, 
49  Pac.  598,  holding  prior  to  1891,  devise  to  daughter-in-law  "and  her  chil- 
dren," created  joint  tenancy;  Boyer  v.  Sims,  61  Kan.  596,  60  Pac.  309,  holding 
surviving  trustee  in  joint  tenancy  entitled  to  maintain  ejectment  in  his  own 
name;  Wilson  v.  Johnson,  4  Kan.  App.  751,  46  Pac.  833,  holding  consent  of 
husband  to  devise  by  wife  of  land  held  *'as  tenant  in  common"  does  not 
operate   to  create   tenancy   in   common  in  land  held   in  entirety;    Re}^olds  v. 
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Strong,  82  Hun,  203,  31  N.  Y.  8upp.  329,  holding  widow  entitled  to  whole  estate 
as  tenant  by  the  entirety  of  property  conveyed  to  husband  and  wife;  Re  Lewis, 
85  Mich.  342,  24  Am.  St.  Rep.  94,  48  N.  W.  580,  holding  tenancy  by  entirety 
unaffected  by  divorce;  Helvie  v.  Hoover,  11  Okla.  694,  69  Pac.  958,  holding  hus- 
band and  wife  tenants  in  common  of  real  estate  conveyed  to  them;  McNeeley  v. 
South  Penn  Oil.  Co.  52  W.  Va.  627,  62  L.  R.  A.  569,  44  S.  E.  508,  holding 
<!onveyance  to  husband  and  wife  does  not  create  estate  by  entirety,  under  stat- 
utes abolishing  survivorship  in  such  estates,  and  relating  to  married  women's 
separate  property. 

Cited  in  footnotes  to  Mittel  v.  Karl,  8  L.  R.  A.  655,  which  holds  life  estate 
with  fee  to  survivor  passes  by  deed  to  husband  and  wife,  and  to  survivor  in  his 
own  right;  Shinn  v.  Shinn,  4  L.  R.  A.  224,  which  holds  judgment  for  alimony 
encumbrance  on  land  held  by  entirety;  Donahue  v.  Hubbard,  14  L.  R.  A.  123, 
which  holds  husband's  title  as  tenant  by  entirety  may  be  conveyed  to  wife 
through  third  person;  Thomburg  v.  Wiggins,  22  L.  R.  A.  42,  which  holds 
tenancy  by  entirety  not  created  by  conveyance  to  husband  and  wife  "in  joint 
tenancy;"  Re  Albrecht,  18  L.  R.  A.  329,  which  denies  tenancy  by  entirety  in 
bond  and  mortgage  to  husband  and  wife. 

Cited  in  notes  (12  L.  R.  A.  514)  on  definition  of  tenancy  by  entirety;  (13 
L.  R.  A.  326)  on  attitude  of  courts  towards  estates  by  entirety;  (30  L.  R.  A. 
314)  on  where  and  to  what  extent  estate  exists;  (30  L.  R.  A.  324)  on  crea- 
tion of  estate  by  limitation  to  husband  and  wife  as  tenants  in  common;  (30  L. 
R.  A.  330)   on  disposition  or  encumbrance  of  entirety  property. 

ESffect  of  statutes  on  estate  by  entirety. 

Cited  in  Howard  v.  Schneider,  10  Kan.  App.  139,  62  Pac.  435,  holding  stat- 
ute abolishing  "survivorship  in  joint  tenancy"  ineffectual  as  to  estates  by  en- 
tirety.; Stewart  v.  Thomas,  64  Kan.  514,  68  Pac.  70,  holding  statute  abolishing 
"survivorship  in  joint  tenancy"  applies  to  tenancy  by  entirety,  though  not 
named  in  title  of  act;  Stilphen  v.  Stilphen,  65  N.  H.  139,  23  Atl.  79,  holding 
statute  enabling  married  woman  to  hold  property  as  if  single  abolished  only 
after-acquired  estates  by  entirety. 

Cited  in  notes  (8  L.  R.  A.  407)  on  construction  of  Indiana  Code,  §  5119,  in 
respect  to  married  woman's  rights;  (30  L.  R.  A.  316)  on  construction  of  stat- 
utes as  to  existence  and  extent  of  estate. 

2  L.  R.   A.  444,  UNITED  STATKS  v.   TOZER,   37    Fed.   636. 

Charge  to  jury  in  39  Fed.  369. 

Appeal   from   judgment  of  conviction   in  4   Inters.   Com.   Rep.   246,   52   Fed. 
«17. 
Discriminations. 

Cited  in  footnote  to  Fitzgerald  v.  Grand  Trunk  R.  Co.  13  L.  R.  A.  70,  which 
holds  no  vested  right  in  law  existing  when  contract  as  to  interstate  transpor- 
tation made. 

Cited  in  notes   (4  L.  R.  A.  332)   on  justification  of  discrimination  by  carrier; 
(12  L.  R.  A.  436)  on  rates  of  freight  m  long  and  short  hauls. 

JLlability  of  employee* 

Cited  in  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsylvania  Co.  19  L.  R.  A.  390, 
54  Fed.  736,  holding  executive  of  engineers'  union  while  employee  bound  by 
mandatory  injunction  to  carry  interstate  freight. 
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2  L.  R.  A.  447,  BUTTERFIELD  v.  BOSTON,  148  Mass.  544,  20  N.  E.   113. 
^esrliarence. 

Cited  in  footnote  to  Feeney  v.  Long  Island  R.  Co.  6  L.  R.  A.  544,  which 
holds  railroad  company  liable  for  negligence  of  gateman. 

Municipal  liability. 

Cited  in  Lincoln  v.  Boston,  148  Mass.  580,  3  L.  R.  A.  258,  12  Am.  St.  Rep. 
601,  20  N.  E.  329,  holding  city  not  liable  for  injuries  resulting  from  firing  of 
cannon  on  Boston  Common  under  license  of  authorities;  Daly  v.  New  Haven, 
69  Conn.  649,  38  Atl.  397,  holding  liability  of  city  for  negligence  in  maintenance 
or  operation  of  bridge  purely  statutory. 

Cited  in  note  (9  L.  R.  A.  208)  on  municipal  liability  for  acts  or  omissions 
of  its  agents. 

Distinguished  in  Stephani  v.  Manitowoc,  89  Wis.  471,  62  N.  W.  176,  holding 
city   liable  for   death   resulting  from  unprotected  drawbridge. 

2  L.  R.  A.  448,  COVENY  v.  McLAUGHLIN,  148  Mass.  576,  20  N.  E.  165. 
Contingent  remalndera. 

Cited  in  Hills  v.  Barnard,  152  Mass.  72,  9  L.  R.  A.  217,  25  N.  E.  96,  holding 
devise  to  nephews  living  on  son's  death  in  equal  shares,  "the  issue  of  any  de- 
ceased legatee  to  take  parent's  share,"  vested  per  capita  in  nephews  alive  at 
son's  death,  and  in  issue  of  deceased  nephews  by  right  of  representation; 
Bigelow  V.  Clap,  166  Mass.  91,  43  N.  E.  1037,  holding  testamentary  provi- 
sion for  equal  division  among  nephews  and  grandnephews,  "who  may  then  be 
living,"  on  death  of  daughter,  entitles  nephews  and  grandnephews  to  share 
per  capita  alone;  Pulse  v.  Osbom,  30  Ind.  App.  633,  64  N.  E.  59,  construing 
devise  to  surviving  grandchildren  should  iirst  taker  die  before  them  as  meaning 
those   surviving   first  taker. 

Cited  in  note    (3  L.  R.  A.  817)    on  contingent  remainders. 

2  L.  R.  A.  449,  HAAS  v.  SACKEIT,  40  Minn.  53,  41  N.  W.  237. 
Contract  of  Indomement* 

Cited  in  Hathway  v.  Rogers,  112  Iowa,  640,  84  N.  W.  674,  holding  memoran- 
dum, "sold  half  of  this  note  to  R.,"  signed  by  payee  on  back  of  note,  not  an 
indorsement;  Gregg  v.  Groesbeck,  11  Utah,  320,  32  L.  R.  A.  269,  40  Pac.  202, 
holding  oral  evidence  admissible  to  prove  plaintiff's  knowledge  of  agreement 
between  payee  and  defendant  for  erasure  of  latter's  name  as  indorser  before 
negotiation. 

Convemion  of  negrotlable  instrnment. 

Cited  in  Nashville  Lumber  Co.  v.  Fourth  Nat.  Bank,  94  Tenn.  381,  27  L-  R. 
A.  522,  45  Am.  St.  Rep..  727,  29  S.  W.  368,  holding  bank  transferring  negoti- 
able paper  to  bona  fide  purchaser  liable  to  party  whose  indorsement  thereon  had 
been  forged  to  its  knowledge. 

Cited  in  footnote  to  Griggs  v.  Day,  18  L.  R.  A.  130,  which  holds  pledgee 
liable  for  only  actual  value  of  notes  converted. 

Measure  of  damasea  in  conTeralon. 

Cited  in  footnote  to  Woods  v.  Nichols,  48  L.  R.  A.  773,  which  holds  meas- 
ure of  recovery  in  trover  by  one  retaining  title  as  security  for  purchase  price 
limited   to  balance   due,   less  depreciation   by  use. 
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2  L.  R.  A.  450,  EVANSVILLE  &  T.  H.  R.  CO.  v.  CRIST,  116  Ind.  446,  9  Am. 

St.  Rep.  865,  19  N.  E.  310. 
Ifearllfirence  in  maintaining  croaalngra  of  blsli'vray. 

Cited  in  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Pritchard,  131  Ind.  566, 
31  Am.  St.  Rep.  451,  31  N.  E.  358,  holding  railway  company  responsible  for 
injuries  received  from  jolt  of  wagon  crossing  tracks  15  inches  above  highway; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Mcintosh,  140  'Ind.  278,  38  N.  E.  476,  holding 
railroad  company  liable  for  injury  caused  by  washed-out  crossing,  negligently 
left  in  such  condition;  Cincinnati,  H.  &  I.  R.  Co.  v.  Claire,  6  Ind.  App.  394, 
33  N.  E.  918,  holding  railway  company  liable  for  injury  due  to  failure  to  guard 
and  light  raised  footway;  Seybold  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App. 
379,  46  N.  E.  1054,  holding  railway  company  liable  for  injury  resulting  from 
lack  of  guards  beside  highway  necessarily  raised  to  cross  tracks;  Terre  Haute 
&  I.  R.  Co.  V.  Clem,  123  Ind.  16,  7  L.  R.  A.  588,  18  Am.  St.  Rep.  303,  23  N.  E. 
965,  holding  no  presumption  of  negligent  construction  or  maintenance  from 
mere  fact  of  injury' at  crossing;  Moundsville  v.  Ohio  River  R.  Co.  37  W.  Va. 
105,  20  L.  R.  A.  170,  16  S.  E.  514,  and  State  ex  rel.  Muncie  v.  Lake  Erie  & 
W.  R.  Co.  83  Fed.  286,  holding  mandamus  lies  to  compel  railroad  to  maintain 
street  crossing  in  suitable  condition;  Chicago,  I.  &  L.  R.  Co.  v.  State,  158  Ind. 
102.  63  N.  E.  224,  holding  railroad  company  may  be  compelled  to  construct 
underground  crossing,  where  surface  crossing  is  dangerous;  Chicago  &  S.  E. 
R.  Co.  V.  State,  159  Ind.  240,  64  N.  E.  860,  holding  city  may  compel  railroad  com- 
pany to  lower  track  at  street  crossing  to  conform  to  street  grade. 

XeKllerencey  concnrring:  acta. 

Cited  in  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper,  120  Ind.  472,  6  L.  R.  A. 
245,  16  Am.  St.  Rep.  334,  22  N.  E.  340,  holding  company  liable  for  death  caused 
by  sudden  starting  of  one  train  throwing  off  plaintiff,  and  negligent  failure 
of   second  train  to  stop   before   reaching   place   of  fall. 

General  allesration  of  neirllfpence  snfllcfent. 

Cited  in  Pennsylvania  Co.  v.  Horton,  132  Ind.  192,  31  N.  E.  45,  holding  state- 
ment of  particulars  of  freedom  from  contributory  negligence  nec:?ssary  only  on 
demand  of  defendant;  Lake  Shore  &  M.  S.  R.  Co.  v.  Kurtz,  10  Ind.  App.  63,  35 
N.  E.  201,  holding  any  facts  to  show  negligence  admissible  under  general  aver- 
ment. 

Specllle  avermenta  control   general  avermenta. 

Cited  in  Queen  Ins.  Co.  v.  Hudnut  Co.  8  Ind.  App.  27,  35  N.  E.  397,  holding 
answer  denying  loss  by  tornado  controlled  by  specific  allegation  that  loss  re- 
sulted from  shock  of  boat  blown  by  wind. 

Contrlbntory  negrliffence,  kno-wledgre  of  defect. 

Cited  in  Poseyville  v.  Lewis,  126  Ind.  82,  25  N.  E.  593,  holding  knowledge  of 
defective  condition  of  sidewalk  no  bar  to  recovery;  Hoggatt  v.  Evansville  &  T. 
H.  R.  Co.  3  Ind.  App.  443,  29  N.  E.  941,  holding  driver  of  team  on  highway 
parallel  to  railway  not  guilty  of  contributory  negligence,  though  aware  or  horses* 
skittishness;  Evansville  &  T.  H.  R.  Co.  v.  Athon,  6  Ind.  App.  298,  51  Am.  St. 
Rep.  303,  33  N.  E.  469,  holding  plaintiff  not  guilty  of  contributory  negligence 
in  alighting  under  directions  of  brakeman  after  signal  rope  pulled;  Sledge  v. 
Gayoso  Hotel  Co.  43  Fed.  464,  holding  it  not  negligence  per  se  to  enter  elevator 
in  conductor's  absence;  Morrison  v.  Shelby  County,  116  Ind.  433,  19  N.  E.  316. 
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holding  plaintiff  guilty  of  contributory  negligence  in  driving  loaded  wagon  upon 
defective  bridge  when  long  aware  of  condition,  though  used  by  public. 

^—  Averment  of  freedom   from. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sandford,  117  Ind.  266,  19  N.  E. 
770,  holding  general  averment  that  plaintiff  without  fault  sufficient;  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Bennett,  9  Ind.  App.  95,  35  N.  E.  1033;  Citizens'  Street 
R.  Co.  V.  Spahr,  7  Ind.  App.  26;  33  N.  E.  446;  Louisville,  N.  A.  k  C.  R.  Co.  v. 
Hobbs,  3  Ind.  App.  447,  29  N.  E.  934;  Evansville  &  T.  H.  R.  Co.  v.  Krapf,  143 
Ind.  652,  36  N.  E.  901 ;  Pennsylvania  Co.  v.  O'Shaughnessy,  122  Ind.  590,  23  X. 
E.  675 ;  Elkhart  v.  Witman,  122  Ind.  640,  23  N.  E.  796,  —  holding  general  aver- 
ment that  plaintiff  was  without  fault  sufficient,  unless  contradicted  by  facts 
specifically  stated;  Romona  Oolitic  Stone  Co.  v.  Tate,  12  Ind.  App.  62,  37  N".  E. 
1065,  holding  general  allegation  of  freedom  from  fault  overcome  bj'  facts 
pleaded  showing  contributory  negligence. 

Opinion  evidence* 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hendricks,  128  Ind.  463,  28  X.  E. 
68,  holding  opinion  of  nonexpert  witness  as  to  rate  of  train's  speed  competent; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  423,  11  So.  262,  holding  plain- 
tiff's testimony  as  to  relative  speed  of  car  and  man  running  competent,  though 
indefinite;  Budd  v.  Salt  Lake  City  R.  Co.  23  Utah,  620,  65  Pac.  486,  holding 
opinion  of  physician  as  to  percentage  of  patients  recovering  from  similar  in» 
juries  competent;  Alabama  G.  S.  R.  Co.  v.  Hall,  105  Ala.  606,  17  So.  176,  hold- 
ing nonexpert  character  of  opinion  testimony  of  speed  of  engine  goes  to  weight, 
not  competency,  of  evidence. 

Cited  in  note   (4  L.  R.  A.  555)   on  expert  opinions. 

Snbniisiiion   of  iipeclal   instrnctlona. 

Cited  in  Shelby  County  v.  Blair,  8  Ind  App.  588,  36  N.  E.  216,  and  Bans- 
bottom  V.  State,  144  Ind.  255,  43  N.  E.  218,  holding  special  instructions  must  be 
submitted  to  court  before  argument  to  jury  commenced;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Ward,  147  Ind.  257,  45  N.  E.  325,  boMing  failure  to  give  requested 
instruction  not  considered  on  appeal,  unless  record  shows  request  therefor  at 
close  of  evidence;  Duckwall  v.  Williams,  29  Ind.  App.  654,  63  N.  E.  232,  hold- 
ing error  cannot  be  predicated  upon  refusal  of  instruction  requested  during 
closing  argument. 

2  L.  R.  A.  455,  VANOLINDER  v.  CARPENTER,  127  111.  42,  11  Am.  St.  Rep. 
92,  19  N.  E.  868. 

Rnle  in   Slieller'a  Coae. 

Cited  in  Hageman  v.  Hageman,  129  111.  167,  21  N.  E.  814,  holding  fee  vested 
in  sons  under  devise  to  them,  with  restriction  against  sale  or  mortgage  during 
lives,  and  gift  to  "their  heirs  after  them;"  Silva  v.  Hopkinson,  158  111.  388,  41 
N.  E.  1013,  holding  devise  to  daughters  "and  their  lawful  heirs,  but  in  the 
event  of  their  death  without  lawful  issue"  then  over, .  creates  unconditonal  fee 
simple  in  daughters;  Wolfer  v.  Hemmer,  144  111.  559,  33  N.  E.  751,  holding  de- 
vise to  wife,  her  lieirs  and  assigns,  carries  fee  in  spite  of  subsequent  clause  pro- 
viding for  distribution  among  children  of  all  realty  undisposed  of  by  wife  at 
her  death;  Ewing  v.  Barnes,  156  111.  68,  40  N.  E.  325,  holding  that  fee  created 
by  devise  to  party  and  his  heirs  not  affected  by  subsequent  clause  in  will  pro-, 
vidinjj:  for  disposition  of  property  in  case  of  death  without  heirs  of  his  body; 
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Palmer  v.  Cook,  159  111.  303,  50  Am.  St.  Rep.  165,  42  N.  E.  796,  holding  grant 
to  (laughters  in  fee  creates  tenancy  in  common,  unaffected  by  subsequent  clause 
in  deed  providing  for  reversion  of  interest  of  one  first  dying  without  heirs,  to 
survivor;  Vangieson  v.  Henderson,  150  111.  121,  36  N.  E.  974,  holding  fee  in 
daughter,  under  devise  to  wife  for  life,  on  her  death  to  daughter  during  nat- 
ural life,  remainder  to  her  heirs;  Fowler  v.  Black,  136  111.  375,  11  L.  R.  A.  673, 
footnote  p.  671,  26  N.  E.  596,  holding  deed  of  vested  remainder  to  grantee  for 
life,  on  his  death  to  his  heirs  in  fee,  vested  fee  in  grantee;  Deemer  v.  Kessinger, 
206  111.  63.  69  N.  £.  28,  holding  devise  to  son,  and  at  his  death  to  his  lawful 
heirs,  vests  fee  in  son;  Grimes  v.  Shirk,  169  Pa.  76,  32  Atl.  13,  holding  devisee 
of  estate  for  natural  life,  remainder  to  lawful  issue,  if  any;  if  not  to  testator's 
heirs,  takes  fee. 

Cited  in  footnotes  to  Grainger  v.  Grainger,  36  L.  R.  A.  186,  which  holds  rule 
in  Shelley's  Case  not  applicable  to  devise  to  one  for  life,  and  after  his  death 
to  heirs  of  his  body,  if  any  survive  him,  with  devise  over  otherwise;  Starnes  v. 
Hill,  22  L.  R.  A.  698,  which  holds  indefeasible  fee  not  vested  in  one  to  whom 
life  estate  given  with  estate  in  fee  to  his  "heirs;"  Re  Browning,  3  L.  R.  A.  209, 
which  gives  first  takers  fee  simple  under  devise  to  persons  for  life,  and  then 
to  their  children  and  their  heirs;  Glover  v.  Condell,  35  L.  R.  A.  360,  which  holds 
ownership  of  fund  subject  to  limitation,  given  by  bequest  to  son  and  over 
in  case  of  death  without  living  heirs. 

Cited  in  notes  (12  L.  R.  A.  723)  on  rule  in  Shelley's  Case;  (4  L.  R.  A,  117) 
on  devise  of  life  estate  by  will. 

Construction   of  Inatrnment. 

Cited  in  Gannon  v.  Peterson,  193  111.  380,  55  L.  R.  A.  704,  62  N.  E.  210,  hold- 
ing devise  using  "children"  and  "heirs"  indiscriminately  read  interchangeably 
by  courts  to  effect  intention  of  testator;  Strain  v.  Sweeny,  163  111.  607,  45  N. 
E.  201,  holding  devise  to  son  "and  his  heirs,  .  .  .  but  in  case  he  die  with- 
out issue"  then  over  to  mean  "children,"  so  as  to  effectuate  executory  devise; 
Oriswold  v.  Hicks,  132  111.  502,  22  Am.  St.  Rep.  549,  24  N.  E.  63,  holding  term 
'''heirs,"  in  habendum  of  deed,  limited  by  following  clause  expressing  intention 
to  convey  to  children  for  life,  "and  at  their  death  to  go  to  their  children." 

Execntlon  of  dry  trust  by  statute. 

Cited  in  Barclay  v.  Piatt,  170  111.  388,  48  N.  E.  972,  holding  devise  in  trust 
for  son  and  daughter  and  their  children  creates  vested  life  estates  in  undivided 
half  of  property  in  son  and  daughter,  remainder  to  children. 

2  L.  R.  A.  461,  SYKES  v.  PEOPLE,  127  111.  117,  19  N.  E.  705. 

Cited  on  second  appeal  in  132  111.  49,  23  N.  E.  391,  stating  former  judgment 
reversed  for  erroneous  exclusion  of  evidence. 

Parol  modlllcatlon  of  receipt. 

Cited  in  Thompson  v.  Thompson,  78  Minn.  386,  81  N.  W.  543,  holding  storage 
receipt  for  grain  cannot  be  modified  by  parol. 

Intent  to  defraud. 

Cited  in  Block  v.  Oliver,  102  Ky.  277,  43  S.  W.  238,  to  contention,  intent  to 
defraud  by  issuance  of  duplicate  receipts  immaterial. 

Cited  in  note  (19  L.  R.  A.  304)  on  estoppel  by  wording  of  warehouse  receipt. 
Criminal  liability. 

Cited  in  note   (7  L.  R.  A.  532)   on  criminal  liability  of  warehousemen. 
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2  L.  R.  A.  465,  TOOLE  v.  TOOLE,  112  N.  Y.  333,  8  Am.  St.  Rep.  760,  19  N.  E. 

682. 
Defective  or  doubtful  title. 

Cited  in  Moore  v.  Williams,  115  N.  Y.  586,  5  L.  R.  A.  656,  12  Am.  St.  Rep. 
844,  22  N.  £.  233,  holding  purchaser  need  not  take  defective  or  doubtful  title; 
Schwencke  v.  Haffner,  18  App.  Div.  185,  45  N.  Y.  Supp.  937,  to  point,  purchaser 
at  judicial  sale  need  not  take  doubtful  title;  Heller  v.  Cohen,  154  N.  Y.  306, 
48  N.  E.  527,  holding  purchaser  at  judicial  sale  need  not  take  defective  title 
requiring  proceedings  to  cure  it;  Correll  v.  Lauterbach,  14  Misc.  473,  36  N.  Y. 
Supp.  615,  holding  purchaser  need  not  await  result  of  action  by  vendor  against 
strangers  to  perfect  title;  Haggerty  v.  Wagner,  148  Ind.  672,  39  L.  R.  A.  398, 
48  N.  E.  366  (dissenting  opinion),  to  point  that  purchaser  need  not  take  doubt- 
ful title  he  may  have  to  defend;  Moot  v.  Business  Men's  Invest.  Asso.  157  N.  Y. 
212,  45  L.  R.  A.  670,  52  N.  E.  1,  holding  rejection  of  title  for  defect  in  record 
cured  by  corrected  judgment  roll  on  file  unwarranted. 

Cited  in  note   (21  L.  R.  A.  46)   as  to  objections  on  acount  of  doubtful  title. 

Alienagr^  and  eaclieat* 

Cited  in  notes  (31  L.  R.  A.  85,  146,  177,  32  L.  R.  A.  177)  as  to  disability  of 
aliens  and  escheat  of  property. 


2  L.  R.  A.  467,  GIBSON  v.  RICHMOND  &  D.  R.  CO.  37  Fed.  743. 
Salt  by  pledflree  or  pnrcliaaer  to  invalidate  transfer. 

Cited  iL  Elyea  v.  Lehigh  Salt  Min.  Co.  45  App.  Div.  237,  60  N.  Y.  Supp.  1050, 
holding  pledgee  of  stock  cannot  sue  to.  set  aside  contract'  for  sale  of  corporate 
property  and  stock;  McCaleb  v.  Goodwin,  114  Ala.  623,  21  So.  967,  holding  pur- 
chaser of  stock  estopped  to  question  deed  of  trust  given  to  secure  bonds  issued 
"with  stockholder's  consent. 

Cited  in  notes  (6  L.  R.  A.  566)  on  rights  of  bondholders;  (6  L.  BL  A.  643)  as 
to  mortgage  of  railroad  stock. 

2  L.  R.  A.  469,  FIRST  NAT.  BANK  v.  MERCHANTS  BANK,  37  Fed.  657. 
Removal  of  action  betvveen  nonresident  parties. 

Cited  in  Burck  v.  Taylor,  39  Fed.  583;  L'hle  v.  Burnham,  42  Fed.  3;  Kosh- 
land  V.  National  Ins  Co.  31  Or.  214,  49  Pac.  845;  Craven  v.  Turner,  82  Me.  389, 
19  Atl.  864;  American  Finance  Co.  v.  Bostwick,  151  Mass.  25,  23  N.  E.  656; 
Rome  Petroleum  &  Iron  Co.  v.  Hughes  Specialty  Well  Drilling  Co.  130  Fed. 
588, — holding  cause  removable,  although  neither  party  resides  in  district;  Dun- 
can V.  Associated  Press,  81  Fed.  421,  holding  action  between  nonresident  parties 
of  diverse  citizenship  removable;  Whitworth  v.  Illinois  C.  R.  Co.  107  Fed.  558 
holding  cause  will  not  be  remanded  to  state  court  because  neither  party  re- 
sides within  state;  AUey  v.  Edward  Hines  Lumber  Co.  64  Fed.  904,  holding 
cause  removable  although  one  of  the  plaintiffs  resides  without  state;  Sherwood 
V.  Newport  News  &  M.  Valley  Co.  55  Fed.  5,  holding  suit  by  aliens  against  cor- 
poration not  chartered  in  state  removable. 

Not  followed  in  Foulk  v.  Gray,  120  Fed.  157,  holding  suit  brought  in  courts 
of  state  where  neither  party  resides  not  removable  to  Federal  court,  except  bj 
consent. 
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Clti>eiuililp  of  atekeliolder. 

Cited  in  Reeves  v.  Coming,  51  Fed.  778^  holding  citizenship  of  mere  stake- 
holder does  not  defeat  real  party  defendant's  right  of  removal. 

2  L.  R.  A.  471,  WELLES  v.  LARRABEE,  36  Fed.  866. 

Statute  rigs^im  and  liabilities  of  real  and  apmtrent  o'wners  of  corporate 
•toelc* 

Cited  in  Lewis  v.  SSwitz,  74  Fed.  382,  holding  person  who  knowingly  permits 
name  on  national  bank- stock  books  as  owner  cannot  deny  ownership  as  against 
creditors;  Hecht  v.  Phenix  Woolen  Co.  121  Fed.  190,  holding  persons  acquiesc- 
ing in  issuance  of  stock  to  them  without  consideration,  transferred  to  another 
as  collateral  for  loan  to  corporation,  liable  as  stockholders;  Andrews  v.  Na- 
tional Foundry  &  Pipe  Works,  36  L.  R.  A.  152,  22  C.  C.  A.  120,  46  U.  S.  App. 
281,  76  Fed.  175,  holding  stockholders  by  direct  issue  as  collateral  security  for 
debt  not  liable  to  credftors;  Baker  v.  Old  Nat.  Bank,  86  Fed.  1007,  holding  no- 
tice afforded  on  stock  books  by  words  "collateral,"  "in  escrow,"  "trustee,"  or 
"agent,"  prevent  liability  by  estoppel;  Houghton  v.  Hubbell,  33  C.  C.  A.  575, 
63  U.  S.  App.  31,  91  Fed.  454,  holding  real  owner  of  stock  in  name  of  another 
person  on  stock  books  liable  to  creditors;  Geyser-Marion  Gold  Min.  Co.  v.  Stark, 
r^3  L.  R.  A.  689,  45  C.  C.  A.  471,  106  Fed.  563,  holding  transfer  of  stock  in  name 
of  trustee  without  inquiry  for  catui  que  trust  actionable  negligence;  Morse  v. 
Pacific  R.  Co.  93  III.  App.  39,  holding  legal,  although  not  equitable,  owner  of 
corporate  stock  liable  to  creditors. 

Cited  in  note  (36  L.  R.  A.  139)  on  liability  of  pledgee  of  stock  as  a  share- 
holder. 

2  L.  R.  A.  475,  HUDMON  BROS.  v.  DU  BOSE,  85  Ala.  446,  5  So.  162. 


Cited  in  note   (7  L.  R.  A.  530)   on  warehousemen  as  bailees. 

l.len  of  mortgraaree. 

Cited  in  Truss  v.  Harvey,  120  Ala.  641,  24  So.  927,  holding  mortgage  on  crops, 
recorded  in  county  where  grown,  notice  to  purchaser  in  another  county;  Chap- 
man V.  First  Nat.  Bank,  98  Ala.  532,  22  L.  R.  A.  80,  13  So.  764,  holding  lien 
of  livery-stable  keeper  subordinate  to  prior  recorded  mortgage  with  law  day 
passed  and  mortgagor  in  possession. 

2  L.  R.  A.  476,  SIMMONS  v.  HILL,  96  Mo.  679,  10  S,  W.  61. 
liiability  of  ovrnem  of  lesral  title  to  corporate  ■toclm. 

Cited  in  Bagley  v.  Tyler,  43  Mo.  App.  203,  holding  courts  will  not  look  be- 
yond registered  shareholders  in  fixing  liability  to  respond  to  creditors. 

2  L.  R.  A.  480,  PHILADELPHIA  NAT.  BANK  v.  DO  WD,  38  Fed.  172. 
Trn«t«  and  trnat  fnnds. 

Cited  in  Merchants'  &  F.  Bank  v.  Austin,  48  Fed.  28,  holding  trust  funds  can 
only  be  pursued  when  clearly  distinguishable  from  other  property  of  trustee. 
Wasson  v.  Hawkins,  59  Fed.  237,  holding  deposit  in  insolvent  bank  a  few  mo- 
ments before  closing  recoverable  from  receiver?  Independent  District  v.  Beard, 
83  Fed.  11,  holding  rule  not  requiring  deposit  to  be  traced  into  any  specific 
funds  in  insolvent  bank  receiver's  hands  binding  on  Federal  courts  in  Iowa. 
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Cited  in  footnotes  to  Ferchen  v.  Arndt,  29  L.  R.  A.  664,  which  denies  power 
of  consignors  to  impress  with  trust  lien  funds  of  consignees  in  hands  of  re- 
ceiver; Indiana,  I.  &  I.  R.  Co.  v.  !Swannell,  30  L.  R.  A.  290,  which  holds  prop- 
erty purchased  by  trustee  for  bondholders  under  reorganization  arrangement  not 
discharged  as  to  bondholders  failing  to  pay  assessments;  Central  Stock  &  Grain 
Exchange  v.  Bendinger,  66  L.  R.  A.  875,  which  holds  broker  liable  to  refund 
to  principal  money  illegally  taken  from  agent  as  margins  on  gambling  transac- 
tion;  Bohle  v.  Hasselbroch,  61  L.  R.  A.  323,  which  sustains  right  of  cestuh 
que  trust  to  elect  remedy  where  trustee  buys  land  in  own  name  with  trust  funds 
mingled  with  own  funds. 

Cited  in  note  (8  L.  R.  A.  789}  on  commingling  of  trust  funds. 

Distinguished  or  disregarded  in  Massey  v.  Fisher,  62  Fed.  960,  holding  monfv 
paid  to  insolvent  bank  to  take  up  note  recoverable  from  funds  in  hands  of 
receiver. 

« 

Banks  and  banklns* 

Cited  in  New  Farmers'  Bank  v.  Cockrell,  106  Ky.  588,  51  S.  W.  2;  Union  Nat. 
Bank  v.  Citizens'  Bank,  153  Ind.  65,  64  N.  E.  97;  Hallam  v.  Tillinghast,  19 
Wash.  27,  52  Pac.  329, — holding  collection  of  draft  by  bank  establishes  merely 
the  relation  of  debtor  and  creditor  between  it  and  owner  thereof. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Payne,  3  L.  R.  A.  284,  which  holds 
partner  of  insolvent  banking  firm  cannot  pay  checks  received  from  collecting 
bank  by  charging  to  drawers  and  crediting  to  latter  bank;  Pickle  v.  People's 
Nat.  Bank,  7  L.  R.  A.  93,  which  holds  acceptance  of  check  necessary  to  give  right 
of  action  against  bank. 

Cited  in  notes  (2  L.  R.  A.  699)  on  usages  and  customs  as  to  bank  collectionA; 
(7  L.  R.  A.  859)  on  bank  collections;  (32  L.  R.  A.  719)  on  trust  in  proceeds 
of  collection  made  by  bank  when  insolvent. 

RIarlit  of  ceatni  ane  trust  to  preference. 

Cited  in  Re  Mulligan,  116  Fed.  718,  refusing  preference  where  misappropriated 
funds  could  not  be  traced  to  particular  stocks  in  hands  of  bankrupt's  trustee;  St. 
Louis  Brewing  Asso.  v.  Austin,  100  Ala.  322,  13  So.  908,  holding  collections 
and  deposits  induced  by  fraud  not  preferred,  unless  identified  in  bank  receiver's 
hands;  Windstanley  v.  Second  Nat.  Bank,  13  Ind.  App.  548,  41  N.  E.  956,  hold 
ing  person  for  whom  insolvent  collected  and  retained  money  not  entitled  to  pref- 
erence, without  showing  what  was  done  with  such  money;  Evangelical  Synod  v. 
Schoeneich,  143  Mo.  661,  45  S.  W.  647,  holding  where  trustee  indistinguishably 
mixes  trust  money  with  his  own,  that  cestui  qtie  trust  will  be  preferred  over 
creditors;  Pearson  v.  Haydel,  90  Mo.  App.  261,  holding  cestui  que  trust  will  be 
preferred  so  long  as  indistinguishably  mixed  property  can  be  traced  into  trus- 
tee's estate;  Anheuser-Busch  Brewing  Asso.  v.  Clayton,  6  C.  C.  A.  110.  13 
U.  S.  App.  295,  56  Fed.  761,  and  Freiberg  v.  Stoddard,  161  Pa.  263,  28  Atl.  1111, 
Affirming  7  JCulp,  161,  holding  drawer  of  accepted  draft  charged  as  paid  by 
drawee's  bank  not  entitled  to  preference  on  bank's  insolvency;  Richelieu  Hotel 
Co.  V.  Miller,  50  111.  App.  393;  Drovers'  &  M.  Nat.  Bank  v.  Roller,  85  Md,  500, 
36  L.  R.  A.  769,  60  Am.  St.  Rep.  344,  37  Atl.  30;  Bishop  v.  Mahoney,  70  Minn. 
240.  73  N.  W.  6;  Burnham  v.  Barth,  89  Wis.  370,  62  N.  W.  96;  Thuenunler  v. 
Barth.  89  Wis.  389,  62  N.  W.  94;  Union  Nat.  Bank  v.  Goetz,  138  111.  136,  32  Ara. 
St.  Rep.  119,  27  N.  E.  907;  Northern  Dakota  Elevator  Co.  v.  Clark,  3  N.  D.  33, 
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53  N.  W.  175,  —  holding  owner  not  a  preferred  creditor  where  his  property  is  in- 
distinguishably  mingled  with  another's  in  whose  hands  it  was. 

Cited  in  note  (25  L.  R.  A.  547)  on  exceptions  to  the  prohibition  of  preferences 
by  insolvent  national  banks. 

2  L.  R.  A.  487,  HOUSTON  v.  ST.EDGE,  101  N.  C.  640,  8  S.  E.  145. 
Plead  lnir«* 

Cited  in  Nims  Mfg.  Co.  v.  Blythe,  127  N.  C.  326,  37  S.  E.  455,  holding  com- 
plaint might  be  amended  to  conform  to  facts  proved;  Mayes  v.  Stephens,  38  Or. 
516,  63  Pac.  760,  holding  error  to  strike  out  new  matter  in  reply. 

2  L.  R.  A.  489,  JOHNSON  v.  BROOKLYN  A  C.  R.  CO.  37  Fed.  147. 
Patent  on  combination. 

Cited  in  Vermilya  v.  Erie  R.  Co.  89  Fed.  96,  holding  injunction  pendente  lite 
should  not  be  granted  where  patent  is  for  combination  of  old  parts. 
Cited  in  note  (12  L.  R.  A.  107)  on  patent  for  combination. 

2  L.  R.  A.  489,  PITTSBURG,  C.  &  ST.  L.  R.  CO.  v.  LYON,  123  Pa.  140,  16  Atl. 

607. 
Reasonableness  of  railroad's  rearnlatlons. 

Cited  in  Muckle  v.  Rochester  R.  Co.  79  Hun,  35,  29  N.  Y.  Supp.  732,  holding 
reasonablenesa  of  street  railroad's  regulation  as  to  time  limit  for  transfers  a 
question  of  law. 

Cited  in  note  (43  L.  R.  A.  363)  on  duties  of  master  and  servant  with  regard 
to  rales  promulgated  for  the  safe  conduct  of  a  business. 

Bxemplarr  dauiases. 

Cited  in  Huling  v.  Henderson,  161  Pa.  560,  29  Atl.  276,  holding  exemplary 
damages  recoverable  for  wilfully  killing  trees;  Gallagher  v.  Burke,  13  Pa.  Super. 
Ct.  251,  sustaining  instruction  that  jury  might  award  exemplary  damages  for 
malicious  eviction  of  tenant;  Lynch  v.  Troxell,  207  Pa.  172,  56  Atl.  413,  holding 
question  of  exemplary  damages  for  flooding  land  wrongfully  submitted  to  jury, 
in  absence  of  evidence  that  injury  was  wilful  or  malicious. 

Rearnlatlons  as  to  bairffASe* 

Distinguished  in  Howell  v.  Grand  Trunk  R.  Co.  92  Hun,  426,  36  N.  Y.  Supp. 
544,  holding  railroad's  rule  against  extending  stop-over  privilege  to  baggage 
reasonable. 

Po'vrers  of  corporations. 

Cited  in  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  379,  13 
L.  R.  A.  831,  21  Atl.  1090,  holding  corporations  may  exercise  only  powers  con- 
ferred expressly  or  by  necessary  implication. 

2  L.  R.  A.  491,  FIFTH  NAT.  BANK  v.  ASHWORTH,  123  Pa.  212,  16  Atl.  596. 
Duty  of  Gollectingr  aarents. 

Cited  in  American  Exch.  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  71  Mo.  App. 
457,  holding  bank  receiving  worthless  check  in  pajTnent  of  one  sent  to  it  for 
collection  liable  to  sender;  National  Bank  v.  American  Exch.  Bank,  161  Mo. 
330,  74  Am.  St.  Rep.  527,  52  S.  W.  265,  holding  bank  surrendering  for  check 
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draft  sent  for  collection,  liable  to  sender;  GowHng  v.  American  Exp.  Co.  102 
Mo.  App.  372,  76  S.  W.  712,  holding  agent  to  collect  check,  accepting  draft,  per- 
sonally liable  to  principal;  Farmers'  &  M.  Nat.  Bank  v.  Cuyler,  18  Pa.  Super. 
Ct.  437,  9  Pa.  Dist.  R.  539,  holding  bank  receiving  check  for  collection,  and  taking 
another  in  payment,  is  liable  for  amount  of  "deposited  check;  Pepperday  v.  Citi- 
zens' Nat.  Bank,  183  Pa.  622,  39  L.  R.  A.  530,  63  Am.  St.  Rep.  769,  38  Atl.  1030, 
holding  bank  liable  for  receiving  worthless  check  in  payment  on  securities  of  de- 
positor; Irwin  V.  Reeves  Pulley  Co.  20  Ind.  App.  115,  48  N.  E.  601,  hoKling  bank 
only  bound  to  reasonable  diligence  to  collect  draft;  Lowenstein  v.  Bresler,  109 
Ala.  329,  19  So.  860,  holding  one  receiving  check  in  payment  must  duly  present 
it  and  give  notice  of  dishonor;  Industrial  Trust,  Title  &  Sav.  Co.  v.  Weakley,  103 
Ala.  466,  49  Am.  St.  Rep.  45,  15  So.  854,  holding  delay  in  presentment  of  check 
received  in  payment  by  agent  is  at  his  risk;  National  Bank  v.  Johnson,  6  N.  D. 
186,  69  N.  W.  49,  holding  owner  of  certificate  of  deposit,  for  which  draft  taken 
by  bank  collecting.it,  entitled  to  dividends  on  draft  from  receiver  of  drawer: 
Kirkham  v.  Bank  of  America,  26  App.  Div.  121,  49  N.  Y.  Supp.  767,  holding 
bank  crediting  the  amount  of  draft  for  collection  to  sender  cannot  cancel  the 
credit  without  returning  draft;  Paul  v.  Grimm,  165  Pa.  147,  44  Am.  St.  Rep. 
648,  30  Atl.  721,  holding  agent  liable  to  principal  for  amount  for  which  lands 
sold  received  in  bonds;  Anderson  v.  Gill,  79  Md.  318.  25  L.  R.  A.  204,  47  Am.  St. 
Rep.  402,  29  Atl.  527,  holding  drawer  of  check  discharged  by  insolvency  of  bank 
on  which  it  is  drawn  if  check  by  it  on  third  bank,  accepted  in  payment,  was  not 
presented  with  diligence. 

Cited  in  footnotes  to  St.  Nicholas  Bank  v.  State  Nat.  Bank,  13  L.  R.  A.  241, 
which  holds  collecting  bank's  duty  not  fulfilled  by  delivering  correspondent's 
draft  on  third  person  to  itself;  First  Nat,  Bank  v.  Payne,  3  L.  R.  A.  284,  which 
holds  partner  of  Insolvent  banking  firm  cannot  pay  checks  received  from  col- 
lecting bank  by  charging  to  drawers  and  crediting  to  latter  bank;  Bank  of  An- 
tigo  v.  Union  Trust  Co.  23  L.  R.  A.  611,  which  holds  bank  takes  risk  of  accept- 
ing check  in  payment  of  note  received  for  collection;  State  Bank  v.  Byrne,  21 
L.  R.  A.  753,  which  holds  drawee's  acceptance  of  draft  presented  by  collecting,' 
bank  not  payment;  Corn  Exch.  Bank  v.  Farmers'  Nat.  Bank,  7  L.  R.  A.  559. 
which  holds  only  first  of  several  banks  receiving  check  for  collection  agent  of 
payee;  Grissom  v.  Commercial  Nat.  Bank,  3  L.  R.  A.  273,  which  holds  bank  has 
no  right  to  pay  to  third  party  note  made  by  depositor. 

Cited  in  notes  (4  L.  R.  A.  422)  on  bank  receiving  paper  for  collection;  duty 
and  liability;  (7  L.  R.  A.  858)  on  duties,  rights,  obligations,  and  liabilities  of 
bank  for  collection;  (9  L.  R.  A.  109)  on  relations  between  depositor  and  bank; 
(8  L.  R.  A.  44)  on  liability  of  agent  of  collecting  bank. 

2  L.  R.  A.  494,  PEOPLE  v.  SOULE,  74  Mich.  250,  41  N.  W.  908. 
'Who  encased  in  «ellliis  liquor. 

Cited  in  State  v.  Austin  Club,  89  Tex.  26,  30  L.  R.  A.  503,  33  S.  W.  113,  hold- 
ing social  club  not  engaged  in  business  of  selling  liquor;  People  v.  Adelphi  Club, 
149  N.  Y.  13,  31  L.  R.  A.  613,  52  Am.  St.  Rep.  705,  43  N.  E.  410,  holding  social 
club  docs  not  require  license  to  sell  its  liquor  to  members;  Mohrman  v.  State, 
105  Ga.  716,  43  L.  R.  A.  401,  70  Am.  St.  Rep.  80,  32  S.  E.  143,  holding  social 
club  a  tippling  house  to  be  closed  on  Sunday:  State  v.  Boston  Club,  45  La.  Ann. 
592,  20  L.  R.  A.  187,  12  So.  895,  holding  the  furnishing  of  drinks  to  members 
of  F.ocial  club,  sales,  within  meaning  of  act  requiring  license;  Barden  v.  Montana 
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Club,  10  Mont.  335,  11  L.  R,  A.  595,  24  Am.  St.  Rep.  27,  25  Pac.  1042,  holding 
social  club  not  liable  to  pay  license  tax  for  sale  of  liquor  to  members. 

Cited  in  footnotes  to  State  ex  rel.  Bell  v.  St.  Louis  Club,  26  L.  R.  A.  573, 
which  holds  valid,  distribution  of  liquor  among  members  by  social  club;  People 
V.  Adelphi  Club,  31  L.  R.  A.  510,  which  holds  distribution  of  liquor  by  social 
club  to  members  not  illegal  sale;  State  ex  rel.  Stevenson  v.  Law  &  Order  Club, 
1)2  L.  R.  A.  884,  holding  social  club  cannot  dispense  liquors  without  license  to 
members  presenting  checks  delivered  upon  payment  of  special  assessment;  Barden 
V.  Montana  Club,  11  L.  .R.  A.  593,  w'hich  holds  social  club  not  subject  to  license 
tax;  State  v.  Boston  Club,  20  L.  R.  A.  185,  which  holds  incorporated  institu- 
tions selling  liquor  to  members  owe  license;  State  v.  Horacek.,  3  L.  R.  A.  687, 
which  holds  officers  and  members  of  association  selling  drinks  to  members  liable 
to  prosecution. 

Cited  in  notes  (12  L.  R.  A.  413)  on  intoxicating  liquors;  social  club;  (6  L.  R. 
A.  128)  on  social  clubs;  evasion  of  liquor  law  by. 

Distinguished  in  State  ea  rel.  Bell  v.  St.  Louis  Club,  125  Mo.  330,  26  L.  R.  A. 
581,  28  S.  W.  604,  holding  social  club's  charter  not  forfeited  for  furnishing 
liquor  to  members  without  license  as  dramshop. 

"Wlio  llAble  for  iiellliiflr  llqaors. 

Cited  in  State  v.  Neis,  108  N.  C.  792,  13  S.  E.  225,  upholding  conviction  for 
furnishing  liquor  for  pay  to  member  of  unorganized  syndicate  of  owners;  People 
V.  De  Groot,  111  Mich.  247,  69  N.  W.  248,  holding  one  who,  without  paying  tax, 
sells  liquor,  as  agent  of  brewing  company,  may  be  informed  against  aa  principal; 
Krnavek  v.  State,  38  Tex.  Crim.  Rep.  49,  41  S.  W.  612,  upholding  conviction  of 
steward  of  social  club  for  selling  liquor  to  members. 

Cited  in  note  (10  L.  R.  A.  82)  on  late  decisions  under  liquor  laws  of  Michigan. 

2  L.  R.  A.  498,  JOHN  S.  HANES  &  CO.  v.  WADEY,  73  Mich.  178,  41  N,  W.  222. 
Remedial  «tatate«. 

Cited  in  footnotes  to  International  Bldg.  &  L.  Asso.  v.  Hardy,  24  L.  R.  A.  284. 
which  denies  legislative  power  to  change  remedy  for  enforcing  trust  deed;  Jones 
v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  statute  shortening  time  of  in- 
surance company's  immunity  from  suit  without  extending  period  of  limitations; 
Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to  prior  obligations  «*^atute 
exempting  wages  for  sixty  days  preceding  levy. 

Distinguished  in  John  Spry  Lumber  Co.  v.  Sault  Sav.  Bank,  Loan  &  T.  Co.  77 
Mich.  202,  6  L.  R.  A.  205,  18  Am.  St.  Rep.  396,  43  N.  W.  778,  hoWing  lien  law  of 
1887  unconstitutional. 

Repeal  of  remedial  atatntes. 

Cited  in  Angell  v.  West  Bay  City,  117  Mich.  690,  76  N.  W.  128,  holding  with- 
out saving  clause  repeal  of  law  giving  statutory  right  destroys  such  existing 
right;  Orman  v.  Crystal  River  R.  Co.  5  Colo.  App.  500,  39  Pac.  434,  holding  pro- 
ceedings in  action  to  enforce  lien  must  comply  with  statutes  in  force  when  right 
accrues;  Barton  v.  Steinmitz,  37  111.  App.  142,  holding  enforcement  of  mechanic's 
lien  governed  by  laws  in  force  when  mechanic  seeks  benefit  of  lien;  Wilson  v. 
Simon,  91  Md.  9,  80  Am.  St.  Rep.  427,  45  Atl.  1022,  holding  change  in  statutory 
remedy  does  not  impair  obligation  of  contract;  Mack  v.  Degraff  &  R.  Quarries, 
57  Ohio  St.  483,  63  Am.  St.  Rep.  729,  49  N.  E.  697,  holding  foreign  material  man 
has  equal  rights  with  state  material  man  under  lien  laws. 
L.  R.  A.  Au. — Vol.  I. — 15. 
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Disapproved  in  Waters  v.  Dixie  Lumber  &  Mfg.  Co.  106  Ga.  695,  71  Am.  8t 
Rep.  284,  32  S.  E.  636,  holding  material  man's  lien,  when  fixed  and  secured  under 
statute,  cannot  be  taken  awav;  iiarneau  v.  Port  Blakelv  Mill  Co.  8  Wash.  470. 
36  Pac.  463,  holding  logger's  lien  for  labor  unaffected  by  repeal  of  statute  pend- 
ing enforcement. 

2  L.  R.  A.  500,  NEFF  v.  WELLKSTJ5Y,  148  Mass.  487,  20  N.  E.  111. 
Over«eer«  of  poor  an  aurenta  of  municipality. 

Cited  in  Fitzgerald  v.  Lewis,  164  Mass.  oOO..  41  N.  E.  687,  holding  overseers 
of  poor  in  control  of  poor  farm  may  exclude  trespassers. 

Duties  of  corporation  a*  affecting:  liability  for  actn  of  iservantii. 

Cited  in  Howard  v.  Worcester,  153  Mass.  428,  12  L.  R,  A.  161,  25  Am.  St. 
Rep.  651,  27  N.  E.  11,  holding  city  engaged  in  building  schoolhouse  not  liable 
for  servant's  negligence;  Fox  v.  Chelsea,  171  Mass.  300,  50  N.  E.  622.  holding 
city  liable  for  negligence  of  water  commissioners  acting  as  city's  agents  in  lay- 
ing water  pipes;  Watson  v.  Xeedham,  161  Mass.  411,  24  L.  R.  A.  288,  37  N.  E. 
204,  holding  question  of  plaintiff's  fault,  or  nonliability  of  town  for  neglect  of 
water  commissioners,  not  raised;  Collins  v.  Greenfield,  172  Mass.  81,  51  N.  E. 
454,  holding  town  liable  for  negligence  in  connection  with  macadamizing  done 
voluntarily  as  private  enterprise;  Hughes  v.  Monroe  County,  79  Hun,  126,  29  N. 
Y.  Supp.  495,  holding  county  not  liable  for  injuries  to  employee  in  insane  asy- 
lum; Chicago  V.  Selz,  S.  &.  Co.  104  111.  App.  381,  holding  municipality  liable  for 
damages  in  operation,  partly  for  profit,  of  waterworks  system;  Mt.  Hope  Ceme- 
tery V.  Boston,  158  Mass.  513,  35  Am.  St.  Rep.  515,  33  N.  E.  695,  holding  leg- 
islature could  not  compel  Boston  to  transfer  title  to  cemetery  to  private  corpora- 
tion, without  compensation;  Hall  v.  Concord,  71  N.  H.  373,  58  L.  R.  A.  460,  52 
Atl.  864  (dissenting  opinion),  majority  holding  municipality  not  liable  for  neg- 
ligence in  repairing  highway,  although  individual  taxpayer  bore  part  of  expense. 

Cited  in  footnotes  to  Culver  v.  Streator.  6  L.  R.  A.  270.  which  holds  citv  liable 
for  negligence  of  employee  enforcing  ordinance  against  unmuzzled  dogs  running  at 
Isirge;  Howard  v.  Worcester,  12  L.  R.  A.  160,  which  holds  city  not  liable  for  neg- 
ligence in  blasting  for  schoolhouse;  Snider  v.  St.  Paul,  18  L.  R.  A.  151.  which 
holds  city  not  liable  for  negligence  of  agents  in  providing  and  maintaining  city 
hall. 

Cited  in  notes  (23  L.  R.  A.  201)  on  liabilitv  of  charitable  institution  for 
negligence;  (9  L.  R.  A.  210)  on  drains  and  sewers,  as  to  liability  of  munici- 
pality for  its  own  negligence  only;  (5  L.  R.  A.  254)  on  liability  of  municipal 
corporations  for  injuries  resulting  from  defective  streets,  bridges,  etc. 

Distinguished  in  Taggart  v.  Fall  River,  170  Mass.  327,  49  N.  E.  622,  holding 
city  not  liable  for  negligence  connected  with  work  of  opening  street  through  its 
land;  IJlrich  v.  St.  Louis,  112  Mo.  144,  34  Am.  St.  Rep.  372,  20  S.  W.  466,  hold- 
ing corporation  not  liable  to  prisoner  in  workhouse  for  negligence. 

Rffect  of  contributory  nefpllfrence. 

Cited  in  Foy  v.  Winston,  126  N.  C.  384,  35  S.  E.  609,  holding  it  not,  of  itself, 
negligence  for  blind  man  to  pass  along  street  without  a  guide;  Robbins  v.  Spring- 
field Street  R.  Co.  165  Mass.  36,  42  N.  E.  334,  holding  defendant  not  relieved 
from  liability  for  unnoticed  defects  in  plaintiff's  eyesight,  contributing  to  injury. 

Cited  in  note  (12  L.  R.  A.  281)  on  contributory  negligence  as  defense  to 
action  for  damages  for  personal  injuries  caused  by  negligence. 
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Instractlon  an  to  part  only  of  the  evidence. 

Cited  in  Shattuck  v.  Eldredge,  173  Mass.  168,  63  N.  E.  377;  Hicks  v.  New 
York,  N.  H.  &  H.  R.  Co.  104  Mass.  428,  40  Am.  St.  Rep.  471,  41  N.  E.  721;  Hop- 
craft  V.  Kittredge,  162  iSIass.  12,  37  N.  E.  768;  Moseley  v.  Washburn,  167  Mass. 
:J02,  45  N.  E.  753;  Com.  v.  Cosseboom,  155  Mass.  301,  29  N.  E.  463;  Murray  v. 
Knight,  156  Mass.  522,  31  N.  E.  646, — holding  trial  judge  not  bound  to  single  out 
particular  part  of  evidence  for  special  comment. 

2  L.  R,  A.  502,  LITTLEJOHN  v.  FITCHBURG  R.  CO.  148  Mas^  478,  20  N.  E.  103. 
Statntorjr  liability  for  klUlngr  paMienarer. 

Cited  in  Worcester  &  S.  Street  R.  Co.  v.  Travelers'  Ins.  Co.  180  Mass.  266,  57 
L.  R.  A.  630,  91  Am.  St.  Rep.  275,  62  X.  E.  364,  holding  statu te^ fixing  penalty  for 
negligent  killing  of  passenger  is  new  right  of  action  to  executor  or  adminis- 
trator; Boston  &  M.  R.  Co.  v.  Kurd,  56  L.  R.  A.  208,  47  C.  C.  A.  619,  108  Fed. 
120.  holding  section  of  statute  fixing  penalty  for  railroad  company  negligently 
killing  passenger  not  strictly  penal;  Doyle  v.  Fitchburg  R.  Co.  162  Mass.  71,  25 
L.  R.  A.  159,  44  Am.  St.  Rep.  335.  37  N.  E.  770,  holding  intestate  could  not  have 
released  railroad  company  from  liability  for  negligence  resulting  in  death  by 
accepting  free  ticket  with  such  proviso. 

Ijlablllty  of  carrier  to  pa««enirer  riding:  on  free  pas«. 

Cited  in  Quimby  v.  Boston  k  M.  R.  Co.  150  Mass.  368,  5  L.  R.  A.  848,  23  X.  E. 
205,  holding  valid,  agreement  to  assume  risks  of  travel  on  accepting  free  pass. 

Carrier's  liability  for  otber  carrier's  nearllgrence. 

Approved  in  Frazier  v.  New  York,  N.  H.  &  H.  R.  Co.  180  Mass.  429,  62  N.  E. 
731,  holding  railroad  liable  for  injuries  to  passenger  in  terminal  station  of  an- 
other railroad  used  by  it. 

Cited  in  footnote  to  Murray  v.  Lehigh  Valley  R.  Co.  32  L.  R.  A.  539,  which 
holds  carrier  liable  to  passenger  for  negligence  of  servant  of  other  company  over 
whose  track  train  runs. 

Mablllty  for  defects. 

Cited  in  Reynolds  v.  Merchants*  Woolen  Co.  168  Mass.  504,  47  N.  E.  406,  hold- 
ing mill  owner  not  negligent'  in  putting  into  his  mill  machinery  made  by 
reputable  makers. 

2  L.  R.  A.  604,  McWHORTER  v.  PENSACOLA  &  A.  R.  CO.  24  Fla.  417,  12  Am. 

St.  Rep.  220,  5  So.  129. 
Snit  agralnat  state. 

Cited  in  Bloxham  v.  Florida  C.  &  P.  R.  Co.  35  Fla.  712.  17  So.  902,  holding 
suit  against  comptroller  to  recover  taxes,  suit  against  state,  and  cannot  be 
brought. 

Delegation  of  poorer. 

Cited  in  State  ex  rel.  Godard  v.  Johnson,  61  Kan.  843,  49  L.  R.  A.  675,  60  Pac. 
1068  (dissenting  opinion),  majority  holding  that  court  of  visitation  has  no 
legislative  power  to  fix  railroad  rates;  Interstate  Commerce  Commission  v.  Cin- 
cinnati. N.  O.  &  T.  P.  R.  Co.  167  U.  S.  495,  42  L.  ed.  252,  17  Sup.  Ct.  Rep.  806. 
holding  Interstate  Commerce  Commission  has  no  power  to  determine  that  railroad 
rates  are  reasonable;  Storrs  v.  Pensacola  &  A.  R.  Co.  29  Fin.  G23,  11  So.  2?6, 
holding  act  authorizing  railroad  commissioners  to  fix  rates  valid. 
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Cited  in  notes  (33  L.  R.  A.  183)  on  legislative  power  to  fix  tolls,  rates,  or 
prices:    .2  L.  R.  A.  195)  on  authority  of  railroad  commissioners. 

2  L.  R.  A.  510,  HORNUNG  v.  STATE,  116  Ind.  458,  19  X.  E.  157. 
Fiduciary  capacity  of  county  olllcial. 

Cited  in  McCollom  v.  Shaw,  21  Ind.  App.  68,  51  N.  E.  488,  holding  connty 
oommissioners  not  entitled  to  compensation  for  services  for  which  other  persons 
might  have  been  employed. 

Dcciiilon  a«  to  Mpte  at  election. 

Cited  in  note  (47  L.  R.  A.  562)   on  decision  of  tie  vote  at  election. 

2  L.  R.  A.  512,  GAGE  v.  nAMPTON,  127  111.  87,  20  X.  E.  12. 
"Wbo  1«  a  treiiimfiaer. 

Cited  in  Mickey  v.  Barton,  194  111.  456,  62  X.  E.  802.  holding  one  entering 
upon  land  rightfully  held  by  another,  who  had  cleared  a  part  of  it,  mere  tre- 
passer;   Phelps  v.  Randolph.  45   IIT.   App.  494,  holding  entrj-  with  several  men. 
taking  away  property,  cutting  wire  fence,  and  threatening  to  shoot  one  attempt 
ing  to  enter,  forcible;  Eichengreen  v.  Appel,  44  111.  App,  20,  holding  owner  may 
peaceably  eject  tenant  on  sufferance;  Harding  v.  Sandy,  43  111.  App.  445.  boldint: 
owner  might  take  from  another  possession  of  his  own  land ;  Prouty  v.  Tilden.  1  <>4 
111.  170,  45  N.  E.  446,  holding  mere  trespass  upon  land  of  one  in  possession  under 
deed  for  twenty  years  not  act  of  dispossession;  Wahl  v.  Lauljersheimer,  174  111 
343,  51  X.  E.  860,  holding  violent  entr^'  on  land  not  lawful,  though   breach   ••; 
peace  may  not  result. 

Limited  in  Bloomington  v.   Brophy.  32  III.  App.  403,  holding  city  with   ti^I 
can  take  possession  without  actual  force, 

IVhen  bar  of  «tatate  of  limitations  complete. 

Cited  in  Stalford  v.  Goldring.  197  111.  166,  64  N.  E.  395,  holding  bar  of  stai 
ute  not  complete  by  mere  payment  of  taxes  without  possession  before  entry  h\ 
paramount  title;  Mickey  v.  Barton,  194  111.  455,  62  X.  E.  802,  holding  grant***' 
from  one  who  had  been  in  possession  under  colorable  title  for  sufficient  time  csi:: 
remove  cloud  from  title;  Keppel  v.  Dreier,  187  <I11.  303,  58  X.  E.  386,  holdinu 
statutory  title  under  color  of  title,  with  possession  and  payment  of  taxes,  nets: 
not  be  pleaded  if  proved;  Coverdale  v.  Currj'.  48  111.  App.  216,  holding  taking  p<»- 
session  by  removing  and  resetting  fence  sustains  action  of  forcible  entry  aR«^ 
detainer;  Sexton  v.  Car  ley,  47  111.  App.  320,  holding  one  claiming  under  leas**, 
after  attempted  forfeiture  of  prior  ninety- five-year  lease  Avith  possession  of  fort> 
years,  does  not  acquire  possession;  Mecartney  v.  Morse.  137  111.  484,  24  X.  K. 
576,  holding  owner  can  maintain  action  to  set  aside  tax  deed,  no  possession  undci 
it  being  shown;  Travers  v.  McElvain,  181  111.  385,  55  N.  E.  135,  holding  po> 
session  under  statute  must  be  open,  notorious,  and  exclusive  to  maintain  ejei't 
ment;  McCauley  v,  Mahon,  174  111.  388,  51  X.  E.  829,  holding  ejectment  will  no: 
lie  if  possession  does  not  concur  with  bar  of  prior  paid  taxes;  Miller  v.  Stalker. 
158  111.  523,  42  X.  E.  79,  holding  color  of  title,  possession,  and  payment  of  taxe^ 
will  maintain  action  to  remove  cloud  on  title;  Coward  v.  Coward,  148  111.  274. 
35  X.  E.  759,  and  Chicago  v.  Middlebrooke,  143  111.  270,  32  X.  E.  457,  holdin*r 
action  to  remove  cloud  on  title,  by  one  claiming  under  color  of  title,  payment  of 
taxes,  and  possession,  maintainable;  Gage  v.  Smith.  142  111.  195.  31  X.  E.  43«i. 
holding  possession  must  be  coupled  with  color  of  title  under  tax  deed  and  payment 
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of  taxes  for  term  of  years,  to  bar  true  owner;  White  v.  Hnrris,  206  111.  586,  69 
X.  E.  519,  holding  ejectment  plaintiff,  claiming  under  S  7,  limitation  law,  must 
show  payment  of  taxes  for  seven  successive  years  after  acquiring  color  of  title, 
nnd  possession  thereafter  taken. 

Cited  in  footnotes  to  Alexander  v.  Wilcox,  9  L.  R.  A.  735,  which  holds  title  ac- 
c|uired  as  against  lien  of  tax  deed  by  ten  years'  adverse  possession;  Sontag  ▼. 
Bigelow,  16  L.  R.  A.  326,  which  holds  master's  deed  in  partition  proceedings  suf- 
ficient color  of  title. 

Cited  in  notes  (9  L.  R,  A.  773,  774)  on  tax  title;  adverse  possession  under 
color  of  title;  ( 13  L.  R.  A.  207)  on  defenses  in  actions  of  ejectment;  (6  L.  R.  A. 
S:i3)  on  adverse  posRc^^sion;  (4  L.  R.  A.  647)  on  adverse  possession;  statutory 
bar. 

l^'^lio  may  nialntain  action  to  quiet  title. 

Distinguished  in  Montana  Ore  Purchasing  Co.  v.  Boston  &  M.  Consol.  Copper 
&.  S.  Min.  Co.  27  Mont.  541,  71  Pac.  1005,  holding  equity  suit  to  quiet  title 
maintainable  by  possessor  of  apex  of  vein  claiming  extra-lateral  rights. 


2  L.  R.  A.  517,  MclNTIRE  v.  LEVERIXG,  148  Mass.  546,  12  Am.  St.  Rep.  594, 

20  N.  E.  191. 
Rvldence  of  character. 

Cited  in  Howland  v.  George  F.  Blake  Mfg.  Co.  156  Mass.  669,  31  N.  E.  666, 
liolding  evidence  of  good  reputation  of  plaintiff  in  libel  action  properly  ex- 
cluded; Glace  V.  Hummel,  4  Dauphin  Co.  Rep.  7,  24  Pa.  Co.  Ct.  556;  Olson  v. 
Tvete,  46  Minn.  226,  48  N.  W.  914;  Bank  of  Miller  v.  Richmon,  64  Neb.  113,  89 
N.  W.  627, — holding*  proof  of  plaintiff's  general  reputation  admissible  in  first 
instance  in  action  for  malicious  prosecution;  Hlubek  v.  Pinske,  84  Minn.  365.  87 
N".  E.  939,  holding  evidence  as  to  plaintiff's  bad  character  may  be  given  in  action 
for  malicious  prosecution:  Stubbs  v.  Mulholland,  168  Mo.  79,  67  S.  W.  650,  hold- 
ing, in  action  for  malicious  prosecution,  malice  may  be  inferred  from  failure  to 
inquire  as  to  character  of  accused. 

Distinguished  in  Geary  v.  Stevenson,  169  Mass.  32,  47  N.  E.  508,  holding  evi- 
dence of  plaintiff's  good  reputation  inadmissible  in  action  for  false  imprison- 
ment; Richard  v.  Boland,  5  Misc.  554,  26  N.  Y.  Supp.  57,  holding  evidence  as  to 
plaintiff's  good  character  inadmissible  in  action  for  malicious  prosecution  for 
act  not  involving  moral  turpitude. 


2  L.  R.  A.  619.  LORD  v.  EDWARDS,  148  Mass.  476,  12  Am.  St.  Rep.  581,  20  N, 

E.  161. 
Salea  of  personal  property. 

Cited  in  Alden  v.  Hart,  161  Mass.  581,  37  N.  E.  742,  holding  it  unnecessary  to 
decide  question  whether,  in  contract  for  sale  and  delivery,  title  to  coal  passes 
when  put  aboard  vessel  for  shipment;  Mobile  Fruit  &  Trading  Co.  v.  McGuire, 
81  Minn.  235,  83  N.  W.  833,  holding  buyer  assumes  risk  of  deterioration  incident 
to  course  of  transportation;  McKee  v.  Wild,  52  Neb.  12,  71  N.  W.  958,  holding 
warranty  of  quality  in  sale  of  com  applied  to  corn  when  delivered  for  shipment. 

Cited  in  footnotes  to  Anderson  v.  Crisp,  18  L.  R.  A.  419,  which  holds  contract 
for  sale  of  certain  number  of  unsegregated  brick  to  be  taken  from  kiln  does  not 
pass  title;  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which  holds  title  does 
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not  pass  by  acceptance  of  offer  to  sell  lumber  piled  at  mill  to  be  inspected  by 
common  employee. 

Cited  in  notes  (5  L.  R.  A.  703)  on  sale  of  goods  by  sample:  (17  L.  R.  A.  177. 
180)  on  essentials  of  a  valid  sale  of  goods;  (62  L.  R.  A.  798)  on  effect  of  con- 
tract to  ship  goods  f.  o.  b. 

Distinguished  in  Carleton  v.  Lombard,  149  N.  Y.  604,  44  N.  E.  1121,  holdinsr 
manufacturers  liable  for  latent  defects  in  goods  corresponding  in  description  to 
those  onlered.    . 

2  L.  R,  A.  520,  LOI'ISVILLE,  N.  A.  &  C.  R.  CO.  v.  BUCK,  116  Ind.  566.  9  Am. 

St.  Rep.  883,  19  N.  E.  453. 
Pleadlngr. 

Cited  in  (^licago  &  E.  R.  Co.  v.  Lee,  17  Ind.  App.  219,  46  X.  E.  543.  holding 
complaint  insuflicient  because  no  allegation  of  want  of  knowledge  of  change  in 
railroad  roadbed  making  it  unsafe  to  work  in;  Louisville,  N.  A.  £  C.  R.  Co.  v. 
Sandford,  117  Ind.  266,  19  X.  E.  770,  holding  allegation  of  ignorance  of  baggage 
master  of  defect  in  railroad  bridge  essential  to  recovery;  Evansville  &  T.  H.  R. 
Co.  V.  Duel,  134  Ind.  158.  33  N.  E.  355,  holding  knowledge  by  master,  actual  or 
imputed,  of  defective  condition  of  engine,  must  be  alleged. 

W^ben  maiiter  liable. 

Cited  in  Ix)uisville,  X.  A.  &  C.  R.  Co.  v.  Heck.  151  Ind.  308.  50  X.  E.  988,  hold- 
ing train  despatcher  vi«*  principal;  Cincinnati,  H.  &.  D.  R.  Co.  v.  McMullen,  117 
Ind.  444,  10  Am.  St.  Rep.  67.  20  X.  E.  287.  holding  railroad  company  must  pro- 
vide and  maintain  in  good  condition  brake  handles;  Cincinnati,  1.  St.  L.  &.  C.  R 
Co.  V.  Roesch,  126  Ind.  447,  26  X.  E.  171,  holding  railroad  company  liable  for 
putting  cable  used  in  unloading  car  to  unusual  strain;  Indiana,  I.  &  I.  R.  Co.  v. 
Snyder,  140  Ind.  653,  39  X.  E.  912,  holding  railway  company  liable  for  defective 
handle  made  by  carpenter  in  its  shops;  Indiana  Xatural  &  Illuminating  Gas  Co. 
V.  Marshall,  22  Ind.  App.  124,  52  N.  E.  232,  holding  master  undertakes  that  ap- 
pliance for  electric-light-pole  climbing  is  fit  for  that  use;  Cincinnati,  1.  St,  L.  i 
C.  R.  Co.  V.  T^ng,  118  Ind.  583,  21  X.  E.  317,  holding  servant  sent  on  special 
order  not  bound  to  know  of  the  running  of  irregular  train;  Rogers  v.  I^eyden,  127 
Ind.  68.  26  X.  E.  210,  holding  servant  can  recover,  although  aware  of  unsafe 
place,  if  ignorant  that  peril  is  increased ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Woodward.  9  Ind.  App.  172,  36  X.  E.  442,  holding  brakeman  does  not  assume  risk 
of  latent  defect  in  track  and  cars;  Salem  Stone  &  Lime  Co.  v.  Tepps,  10  In»-i.  App. 
519.  38  X.  E.  229,  holding  quarry  stripi>er  not  required  to  inspect  machinery  lo 
discover  latent  defect ;  Louisville,  X.  A.  &  C.  R.  Co.  v.  Howell,  147  Ind.  270.  4.5 
X.  E.  584.  holding  em])loyee  not  bound  to  discover  broken  coupling  link  when  he 
had  not  used  it,  and  break  was  not  obvious;  Pennsylvania  Co.  v.  Burf»ett.  7 
Ind.  App.  346,  33  X".  E.  914.  holding  that  servant  cannot  recover  when  aware  of 
defects;  Levey  v.  Bigelow,  6  Ind.  App.  694,  34  X.  E.  128,  holding  minor  with 
knowledge  of  danger  of  handling  -^afe  appliance  takes  risk  of  employment. 

Cited  in  footnotes  to  Sweet  v.  Ohio  Coal  Co.  0  L.  R.  A.  861,  which  holds  master 
may  conduct  business  in  own  way.  though  other  method  less  hazardous;  Minty  v. 
I'nion  P.  R.  Co.  4  L.  R.  A.  409,  which  holds  that  it  will  be  presumed,  in  caf* 
of  derailment,  that  suitable  instrumentalities  provided;  Louisville  &  N.  R.  Co.  v. 
Hall.  4  L.  R.  A.  710,  which  holds  company  liable  to  brakeman  for  injury  by  low 
bridge;  Goodrich  v.  Xew  York  C.  &  H.  R.  R.  Co.  5  L.  R.  A.  750.  which  hold.n  mas- 
t(*r  liable  for  using  foreign  cars  with  defective  coupling  apparatus;  Lehigh  &.  W. 
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Coal  Co.  v.  Hayes,  5  L.  R.  A.  441,  which  holds  master  furnishing  ordinary  appli- 
ances not  liable  for  failure  to  furnisii  iinusual  one;  Tennessee  Coal,  I.  &  R.  Co.  v. 
Kyle,  12  L.  R.  A.  103,  which  holds  running  freight  train  without  cow-catcher 
negligence;  Pittsburg  &  L.  E.  R.  Co.  v.  Henley,  15  L.  R.  A.  384,  which  holds 
use  of  two  coupling  devices  not  negligence  per  se  -  Philadelphia  k  R.  R.  Co.  v. 
Huber,  5  L.  R.  A.  439,  which  holds  brakeman  not  negligent  per  ae  in  using 
brake  manifestly  defective. 

Cited  in  notes  (17  L.  R.  A.  77)  on  action  by  parent  for  death  of  child  caused  by 
negligence;.  (41  L.  R.  A.  40)  on  actual  knowledge  as  an  element  of  an  employer's 
liability  to  an  injured  servant:  (41  L.  R.  A.  46)  on  liability  of  employer  predi- 
cated on  constructive  knowledge  as  to  the  condition  of  machinery  and  appa- 
ratus; (41  L.  R.  A.  128)  on  obligation  of  master  and  servant  as  to  inspection 
of  instrumentalities  in  use;  (5  L.  R.  A.  172)  on  action  for  damages  for  death 
caused  by  negligence;  (4  L.  R.  A.  797)  on  duty  of  employer  to  provide  safe  ma- 
chinery', tools,  and  appliances;  (4  L.  R.  A.  261)  on  liability  for  death  caused  by 
negligence;  (13  L.  R.  A.  375)  as  to  when  servant  assumes  risk  of  implements  fur- 
nished:  (5  L.  R.  A.  340)  on  the  law  of  the  land. 

Effect  of  Sunday  la^v. 

Cited  in  Gross  v.  Miller,  93  Iowa,  80,  26  L.  R.  A.  608.  61  N.  W.  385.  holding 
Sunday  hunting  no  bar  to  action  for  being  shot ;  Kansas  City  v.  Orr,  62  Kan. 
68,  50  L.  R.  A.  786,  61  Pac.  397.  holding  city  cannot  defend  for  negligence  on 
ground  that  work  was  performed  on  Sunday:  Solarz  v.  Manhattan  R.  Co.  8  Misc. 
658,  29  X.  Y.  Supp.  1123,  holding  Sunday  law  cannot  be  pleaded  as  defense: 
Hoadley  v.  International  Paper  Co.  72  Vt.  81,  47  Atl.  169,  holding  no  defense  that 
decedent  was  working  on  Sunday:  Western  V.  Teleg.  Co.  v.  Yopst,  118  Ind.  254, 
3  L.  R.  A.  227,  20  X.  K.  222,  holding  allegation  of  necessity  essential  to  valid 
Sunday  contract. 

Cited  in  fo»»lnotea  to  Gross  v.  Miller,  26  L.  R.  A.  605,  wliich  holds  violation  of 
Sunday  law  l.y  luinting  no  defense  to  action  for  negligent  injury:  Diigan  v. 
State,  9  1..  R.  A.  321,  which  holds  pilot  on  board,  carrying  pleasure  parties  on 
Sunday,  punishable;  Handy  v.  (Jlobe  Pub.  Co.  4  I-.  R.  A.  466,  which  holds  it  un- 
necessary to  plead  illegality  of  contract  for  puhlisliing  Sunday  newspapers:  Van 
Auken  v.  Chicago  &  W.  M.  R.  Co.  22  L.  R.  A.  33,  wliich  holds  riding  home  from 
station  quietly  on  Simday  evening  not  labor. 

\iriieii  action  for  daniAKea  maintainable. 

Cited  in  (lore  v.  Mclntire,  120  Ind.  264,  22  N.  K.  128,  holding  action  by  admin- 
istrator for  death  by  negligence  of  intestate  maintainable. 

Cited  in  footnote  to  O'Reilly  v.  New  York  &  N.  E.  R.  Co.  6  L.  R.  A.  719,  holding 
action  may  be  maintained  in  one  state  by  personal  representative  of  one  killed 
by  carrier  in  another  state,  where  cause  of  action  survives  by  statute  of  the 
two  states. 

Cited  in  noto  ( 7  L.  R.  A.  154)  on  action  for  damages  for  death  cjiused  by  negli- 


gence. 


DaniafpeN. 

Cited  in  Hunt  v.  Conner.  26  Ind.  App.  50.  .59  X.  E.  50.  holding  damages  to 
wife  and  children  for  loss  of  services  of  father  might  include  value  of  personal 
services  and  paternal  assistance:  \Vabash  R.  Co.  v.  Oegan,  23  Ind.  App.  4,  54  N. 
E.  767,  holding  pecuniary  loss  not  implied  from  decease  of  younger  brother  not 
bound  to  contribute  to  support  of  older  brothers;  Tuteur  v.  Chicago  &  N.  W.  R. 
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Co.  77  Wis.  509,  46  N.  \V.  897,  holding  jury  can  consider  reasonable  expectation 
of  pecuniary  benefit  to  children,  from  loss  of  mother,  by  way  of  support  or  other- 
wise; Korrady  v.  Lake  Shore  &  M.  S.  R.  Co.  131  Ind.  262,  29  N.  E.  1069,  holdinsr 
presumption  that  father's  services  are  of  value  to  wife  and  infant  children; 
Pape  V.  Wright,  116  Ind.  504.  19  N.  E.  459,  holding  middleman  can  recover 
commission  for  procuring  purchaser  of  patented  articles,  although  sale  by  owner 
illegal. 

Cited  in  footnotes  to  Fordyce  v.  McCants,  4  L.  R.  A.  296,  which  holds  only 
nominal  damages  recoverable  for  death  of  child  not  shown  to  h^ve  assisted 
father;  Illinois  C.  R.  Co.  v.  Slater.  6  L.  R.  A.  418,  which  authorizes  allowance  to 
infant  for  loss,  by  injury,  of  earnings  during  minority. 

Qneiitlonii  for  Jury* 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Burton,  139  Ind.  378,  47  Am.  St. 
Rep.  274,  37  X.  E.  150,  holding  jury  should  determine  amount  of  damages  for 
loss  of  services  of  husband  by  death;  Indiana.  I.  &  I.  R.  Co.  v.  Bundy,  1.V2  Ind. 
596,  53  X.  E.  175,  holding  jury  should  decide  whether  rear-end  brakemen  knew  of 
open  wires  over  which  he  tripped  in  uncoupling  car;  I^ke  Shore  &  M.  S.  R.  Co.  v. 
Mcintosh,  140  Ind.  269,  38  X.  E.  476,  holding  court,  and  not  jury,  should  draw 
conclusion  as  to  proximate  cause  of  death  from  facts  found ;  Wabash  &  W.  R.  Co. 
V.  Morgan,  132  Ind.  440,  31  X.  E.  661,  holding  instruction  as  to  duty  of  master 
and  servant  to  ascertain  defects  and  look  out  for  danger  proper. 

Special  verdict. 

Cited  in  Suit  v.  Warren  School  Twp.  8  Ind.  App.  659,  36  N.  E.  291,  holding  sp*- 
cial  verdict  should  have  found  facts  upon  which  subscription  to  school  waa  con- 
ditioned; Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Grames,  8  Ind.  App.  134,  34  X.  E.  G13. 
holding  special  verdict  does  not  call  for  instructions  on  law;  Louisville.  X.  A.  & 
C.  R.  Co.  V.  Ha\rt,  119  Ind.  281,  4  L.  R.  A.  5.-)3,  21  X.  E.  753,  holding  special 
verdict,  silent  as  to  condition  and  operation  of  locomotive,  to  be  regarded  as  find 
ing  against  plaintiff;  Rietman  v.  Stolte,  120  Ind.  317,  22  N.  E.  304,  holding  spe- 
cial   verdict    having    foimd    servant's   knowledge    of   defect,    he    cannot    recover: 
Xicodemus  v.  Simons,  121  Ind.  569,  23  X.  E.  521,  holding  objection  as  to  silence  of 
verdict  upon  material  fact  waived;  O'Xeal  v.  Chicago  &  T.  Coal  R.  Co.  132  Ind. 
113,  31  X.  E.  669,  holding  special  verdict  required  finding  of  peril  of  notoriously 
uneven  track  as  incident  to  service;  Louisville,  X.  A.  &  C.  R.  Co.  v.  Bate-*.   146 
Ind.  567,  45  N.  E.  108,  holding  special  verdict  did  not  find  facts  showing  foreign 
car  was  not  duly  inspected;  Boyer  v.  Robertson.  144  Ind.  607,  43  X'.  E.  879,  hold- 
ing special  verdict  defective  which  found  evidence,  but  not  inference  from    it: 
Evansville  &  R.  R.  Co.  v.  Maddux,  134  Ind.  679,  33  N.  E.  345,  holding  special  ver- 
dict silent  as  to  manner  of  loading  car,  fact  must  be  held  to  be  found  against  one 
bound  to  prove  it;  Evansville  &  T.  H.  R.  Co.  v.  Taft,  2  Ind.  App.  242,  28  X.  E.  443, 
holding  venire  de  novo  will  not  be  granted  when  special  verdict  sustained  by  facts 
found;  Fisher  v.  Fisher,  8  Ind.  App.  666,  36  N.  E.  296,  holding  illegality  of  con- 
sideration must  be  found  in  special  verdict  to  sustain  defense  in  action  on  note: 
Lake  Shore  &  M.  S.  R.  Co.  v.  Kurtz,  10  Ind.  App.  63,  35  N.  E.  201,  holding  com- 
plaint defective  for  lack  of  averment  of  knowledge  of  defect  by  master,  not  cured 
by  special  findings  of  jury. 


Declaration  a*  imrt  of  tranHactlon. 

Cited  in  Slavens  v.  Xorthern  P.  R.  Co.  38  C.  C.  A.  158,  97  Fed.  262,  holding 
declaration  of  deceased  workman  before  accident,  that  he  understood  the  danger 
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of  place  he  was  working  in,  admisRible;  State  v.  Murphy,  16  R.  I.  531,  17  Atl. 
998,  holding  declaration  of  deceased  as  to  his  assailants,  made  within  fifteen  min- 
utes thereafter,  admissible;  Ohio  &  M.  R.  Co.  v.  Stein,  133  Ind.  253,  19  L.  R.  A. 
749,  31  N.  E.  180,  holding  declaration  of  engineer  of  locomotive  drawing  train, 
made  within  few  minutes  of  accident,  admissible;  Keyes  v.  State,  122  Ind.  530, 
23  N.  E.  1097,  holding  remark  made  in  quarter  of  a  minute  after  shot  fired  ad- 
missible; Green  v.  State,  154  Ind.  668,  57  N,  E.  637,  holding  exclamation  of  de- 
ceased, immediately  after  shot  fired,  admissible;  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Berry,  2  Ind.  App.  433,  28  N.  E.  714,  holding  declaration  of  deceased,  immedi- 
ately after  accident,  admissible;  Cross  Lake  I^ogging  Co.  v.  Joyce,  28  C.  C.  A. 
252.  55  U.  S.  App.  221,  83  Fed.  991,  holding  statement  by  injured  man,  accusing 
first  man  coming  to  his  assistance  of  being  indirect  cause  of  accident,  admissible ; 
Patterson  v.  Hochster,  38  App.  Div.  401.  56  N.  Y.  Supp.  467,  holding  declaration 
of  deceased  as  to  injury,  while  lying  on  sidewalk  with  leg  in  coal  hole,  admis- 
sible; Peirce  v.  Van  Dusen,  24  C.  C.  A.  293,  47  U.  S.  App.  339,  78  Fed.  707,  hold- 
ing declaration  of  engineer  of  locomotive  that  backed  the  car  by  which  hand  in- 
jured admissible;  Washington  &  G.  R.  Co.  v.  McLane,  11  App.  D.  C.  223.  holding 
declaration  of  deceased  boy  of  fourteen,  while  lying  between  tracks  with  legs 
severed,  admissible  as  to  cause  of  accident ;  Metropolitan  R.  Co.  v.  Collins,  1  App. 
D.  C.  387,  holding  declaration  of  transfer  agent  of  street  car  line,  that  conductor 
started  ear  without  his  authority,  inadmissible;  Hinchcliffe  v.  Koontz,  121  Ind. 
424,  16  Am.  St.  Rep.  403,  23  N.  E.  271,  holding  letter  in  reference  to  hiring, 
written  day  before  and  received  day  after  contract  made,  admissible. 

Cited  in  note  (19  L.  R.  A.  749)  on  declarations  of  injured  party  and  third  per- 
sons, when  admissible. 

Disapproved  in  Chicajro,  B.  &  Q.  R.  Co.  v.  Johnson,  36  111.  App.  566,  holding 
statement  of  injur<>d  woman,  made  to  her  daughter  immediately  after  accident  as 
to  its  cause,  inadmissible. 

Public  policy  affecting:  action. 

Cited  in  Levy  v.  Spencer,  18  Colo.  538,  36  Am.  St.  Rep.  303,  33  Pac.  415,  holding 
action  to  enforce  illegal  executory  contract  will  not  be  sustained;  Winchester 
Electric  Light  Co.  v.  Veal,  145  Ind.  511,  41  N.  E.  334,  holding  county  treasurer 
cannot  recover  on  notes  given  for  public  money  illegally  loaned  by  him. 


2  L.  R.  A.  526,  ROYAL  v.  AXn^TMAN-TAYLOR  CO.  116  Ind.  424,  19  N.  E.  202. 
Demand  of  performance. 

Cited  in  Van  Horn  v.  Mercer,  29  Ind.  App.  283,  64  N.  E.  531,  holding  demand 
unnecessary  before  suit  for  breach  of  agreement  to  support  grantor  in  considera- 
tion of  land  conveyed,  which  grantee  has  sold. 

Distinguished  in  Bonniwell  v.  Madison,  107  Iowa.  89,  77  X.  VV.  530,  holding 
where  there  is  an  evident  waiver  of  performance  of  condition  subsequent  demand 
is  necessary  before  forfeiture. 

4 

Conditions  anbneqnent. 

Distinguished  in  Van  Horn  v.  Mercer.  29  Ind.  App.  280,  64  N.  E.  531,  holding 
estate  upon  condition  subsequent  not  created  by  deed  providing  that  grantee's 
agreement  to  support  grantor  should  be  a  lien  for  certain  sum. 
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«  L.  R.  A.  528,  ST.  JOHNSBURY  &  L.  C.  R.  CO.  v.  WILLARD,  61  Vt.  134,   15 

Am.  St.  Rep.  886,  17  Atl.  38. 
O^rneraliip  of  Improvementa  after  forecloMiire. 

Cited  in  St.  I^uis,  K.  &  S.  W.  R.  Co.  v.  Nyce,  61  Kan.  412,  48  L.  R.  A.  249,  59 
Pac.  1040,  holding  owner  of  land  by  foreclosure  cannot  claim  value  of  improve- 
ments by  railroad,  made  before  foreclosure. 

Cited  in  notes  (11  L.  R.  A.  727)  on  whatever  is  affixed  to  the  soil  l)eloiig3 
thereto;  (16  L.  R.  A.  806)  on  value  of  improvements  made  by  one  taking  prop- 
erty by  eminent  domain  as  an  element  of  damages. 

Ho^v  «enlor  mortsase  affected  by  forecloaare  of  Junior. 

Cited  in  Buzzell  v.  Still,  63  Vt.  495,  25  Am.  St.  Rep.  777,  22  Atl.  619,  holding 
senior  mortgagee  not  barred  by  junior  mortgagee's  foreclosure,  though  parly  to 
action. 

2  L.  R.  A.  529,  McCLEEREY  v.  WAKEFIELD,  76  Iowa,  529,  41  N.  W.  210. 
Parol  aatborlty  to  Inaert  vrantee'ii  name  In  deed. 

Cited  in  Lafferty  v.  LafTerty,  42  W.  Va.  789,  26  S.  E.  262,  holding  agent  with 
parol  authority  may  fill  blank  in  deed  with  grantee's  name;  Exchange  Nat.  Bank 
V.  Fleming,  63  Kan.  142,  65  Pac.  213,  upholding  deed  with  grantee's  name  filled 
in  by  equitable  owner  under  parol  authorivy  of  legal  owner. 

EMtoppel. 

Cited  in  note  (5  L.  R.  A.  121)  on  estoppel  by  deed. 

Effect  of  notice  on  pnrcliaiier'«  title. 

Cited  in  Zuber  v.  Johnson,  108  Iowa,  277,  79  N.  W.  76,  holding  purchaser  at 
execution  sale  bound  to  take  notice  of  asserted  claim  to  title  by  one  in  possession : 
Mason  Lumber  Co.  v.  Collier,  74  Mich.  249,  41  N.  W.  913,  holding  holder  of  legal 
title  with  notice  and  in  fraud  of  equitable  title  is  trustee  for  equitable  owner. 

Cited  in  footnote  to  Odom  v.  Riddick.  7  L.  R.  A.  118,  which  holds  bona  fide  pur- 
chaser's title  not  impaired  by  grantor's  undeclared  lunacy. 

Cited  in  note  ( 10  L.  R.  A.  677)  on  protection  of  bona  fide  holder  of  commercial 
paper. 

2  L.  R.  A.  532,  WEEKS  v.  TRASK,  81  Me.  127,  16  Atl.  413. 

2  L.  R.  A.  534,  MARSHALL  v.  FARMERS  &  M.  SAV.  BAXK,  85  Va.  676.  17 

Am.  St.  Rep.  84,  8  S.  E.  586. 
Pemonal  liability  of  corporation  officer. 

Cited  in  Prescott  v.  Haiighey,  65  Fed.  658,  holding  national  bank  director-* 
individually  liable  for  damages  caused  by  false  and  fraudulent  representation^: 
Toledo  Sav.  Bank  v.  Johnston,  94  Iowa,  217,  62  N.  W.  748,  holding  director  re- 
sponsible to  bank  for  gross  neglect  or  inattention  to  official  duties;  Union  Xat. 
Bank  v.  Hill,  148  Mo.  391.  71  Am.  St.  Rep.  615,  49  S.  W.  1012,  holding  direct- 
ors chargeable  Avith  knowledge  of  illegal  loans:  Campbell  v.  Watson.  62  N".  J. 
Eq.  440,  50  Atl.  120,  holding  bank  directors  failing  to  observe  by-law  requir- 
ing quarterly  examination  of  banks,  relying  upon  cashier's  statements  and  state 
examination,  liable  to  receiver  for  cashier's  peculations;  Briggs  v.  Spaulding. 
141  U.  S.  171,  35  L.  ed.  677,  11  Sup.  Ct.  Rep.  924  (dis,senting  opinion),  ma- 
jority  holding  defendant  directors  not   responsible   for   wrongful   acts   of  other 
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directors  or  agents  under  the  evidence;  Kemp  v.  National  Bank,  48  C.  C.  A.  220, 
109  Fed.  54,  referring  to,  but  not  deciding,  question  of  individual  liability  of 
bank  officer  to  depositor  for  fraud. 

Cited  in  footnote  to  Boyd  v.  Mutual  Fire  Asso.  61  L.  R.  A.  918,  which  hub- 
tains  right  of  directors  to  benefit  of  limitations  in  action  for  misfeasance  or  mal- 
feasance in  office. 

Cited  in  notes  (4  L.  R.  A.  747)  on  equitable  suits  against  directors;  (9  L.  R, 
A.  652)  on  purchase  of  shares  of  stock  of  corporation  by  another  corporation, 
as  to  liability  of  directors  of  corporation;  (13  L.  R.  A.  371)  on  banking  a  le- 
gitimate object  of  copartnership  as  to  relation  between  bank  officials  and  de- 
positors: (55  L.  R.  A.  756,  759,  760,  769)  on  liability  of  directors  of  corpora- 
tion to  corporation. 
Rlgrlit  to  ane. 

Cited  in  Union  Nat.  Bank  v.  Hill,  148  Mo.  394,  71  Am.  St.  Rep.  615,  49  S.  W. 
1012,  holding  bank  directors  liable  to  shareholders  and  creditors  for  negligence 
on  failurer  of  assignee  to  sue. 

Cited  in  footnote  to  Pickle  v.  People's  Nat.  Bank,  7  L.  R.  A.  93,  which  holds 
acceptance  of  check  necessary  to  give  right  of  action  against  bank. 

Dearree  of  emre  required  of  bank  officer. 

Cited  in  Warren  v.  Robison,  19  Utah,  318,  75  Am.  St.  Rep.  734,  57  Pac.  287, 
holding  bank  directors  not  excusable  for  ignorance,  inexperience,  or  honesty  of 
intentions;  Warren  v.  Robison,  19  Utah,  308,  75  Am.  St.  Rep.  734,  57  Pac.  287, 
holding  bank  directors  must  exercise  ordinary  care,  skill,  and  diligence. 

Cited  in  note   (15  L.  R.  A.  306)   on  care  required  of  bank  directors. 
Bank  director*  wm  trii«tee«  for  depositors. 

Cited  in  Foster  v.  Bank  of  Abingdon,  88  Fed.  607,  holding  directors  of  a  bank 
trustees  for  depositors. 

2  L.  R.  A.  540,  GREEN  &  B.  RIVER  NAV.  CO.  v.  CHESAPEAKE,  0.  &   a 

W.  R.  CO.  88  Ky.  1,  2  Inters.  Com.  Rep.  515,  10  S.  W.  6. 
Damaves  incidental  to  repair  of  bridflre. 

Cited  in  Rhea  v.  Newport  News  &  M.  Valley  R.  Co.  50  Fed.  23,  holding  rail- 
road company,  in  legally  rebuilding  bridge  for  benefit  of  public,  not  liable  for 
obstructing  navigation;  East  Montpelier  v.  Wheelock,  70  Vt.  398,  41  Atl.  432, 
holding  municipality,  in  making  required  repairs  to  bridge,  not  liable  for  neces- 
sarily lowering  ponded  water. 

Cited  in  notes   (59  L.  R.  A.  39,  72)   on  right  to  obstruct  or  destroy  rights  of 
navigation;    (8  L.  R.  A.  787)   on  damnum  absque  injuria, 
Navlarable  craters. 

Cited  in  footnote  to  Olive  v.  State,  4  L.  R.  A.  33,  which  holds  non-navigable 
river  not  made  public  highway  by  statute  declaring  it  to  be  such  without  provid- 
ing for  compensation  to  riparian  owners. 

Cited  in  notes  (8  L.  R.  A.  92)  on  title  to  soil  below  ordinary  high-water  mark; 
(5  L.  R.  A.  62)  on  riparian  rights  of  owners  bounding  on  navigable  streams. 

2  L.  R.  A.  544,  CHISM  v.  SCHIPFER,  51  N.  J.  L.  1,  14  Am.  St.  Rep.  668,  16 

Atl.  316. 
IVIien  approval  necensary  in  bnildingr  contract. 

Cited  in  Curley  v.  Hudson  County,  66  N.  J.  L.  408,  49  Atl.  471,  holding  claim 
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for  work  on  building  public  road  not  allowable  without  engineer's  approval ;  Bemz 
V.  Marcus  Sayre  Co.  52  N.  J.  Eq.  282,  30  Atl.  21,  holding  architect's  certificate  or 
its  waiver  necessary  to  recover  on  building  contract;  Welch  v.  Hubschmitt  Bldg.  A 
Woodworking  Co.  61  N.  J.  L.  64,  38  Atl.  824,  holding  certificate  of  architect  not 
final,  except  as  to  matters  specified  in  contract;  Crane  Elevator  Co.  v.  Clark,  26 
C.  C.  A.  102,  53  U.  S.  App.  257,  80  Fed.  707,  holding  jury  should  decide  whether 
work  had  been  accepted  when  architect  expressed  satisfaction  w^ith  it;  Bowe  v. 
United  States.  42  Fed.  780,  holding  discretion  of  umpire  aa  to  whether  workman- 
ship and  materials  were  satisfactory  should  be  exercised  reasonably;  Bradner  v. 
Roffsell,  57  N.  J.  L.  416,  31  Atl.  387,  Reversing  57  N.  J.  L.  33,  29  Atl.  317,  holding 
refusal  of  architect  to  give  certificate  not  fraudulent  where  there  was  deviation 
from  contract. 

Cited  in  footnote  to  Arnold  v.  Boumique,  20  L.  R.  A.  493,  which  holds  con- 
tractor entitled  to  payment  on  delivery  of  architect's  certificate  handed  back 
without  presentation  to  owner. 

Cited  in  note  (17  L.  R.  A.  211)  on  contract,  promise  to  give  full  satisfaction: 
subject  to  judgment  of  promisee. 

2  L.  R,  A.  649,  CHICAGO  MUT.  LIFE  INDEMNITY  ASSO.  v.  HUNT,  127  111. 

257,  20  N.  E.  55. 
Jnriadlctloii  of  coart« 

Cited  in  Wheeler  v.  Pullman  Iron  &  Steel  Co.  143  111.  205,  17  L.  R.  A.  820, 
32  N.  E.  420,  holding  court  of  chancery  without  jurisdiction  to  dissolve  cor- 
poration for  cause  other  than  specified  in  statute;  J.  W.  Butler  Paper  Co.  v. 
Robbins,  151  III.  621,  38  N.  E.  153,  holding  jurisdiction  waived  in  suit  brought 
by  creditor  of  corporation;  Parmelee  v.  Price,  208  III.  658,  70  N.  E.  709.  hold- 
ing chancellor  may  determine  questions  of  fact  without  jury  in  creditor's  pro- 
ceeding against  stockholder  for  unpaid  subscription;  Chicago  Steel  Works  v. 
Illinois  Steel  Co.  153  111.  17,  38  N.  E.  1033,  holding  order  appointing  receiver 
of  corporation  not  reviewable  where  franchise  not  involved;  Bixlor  v.  Suuinaer- 
field,  195  111.  152,  62  N.  £.  849,  holding  allegation  that  a  finishing  cunipany 
used  its  funds  to  purchase  real  estate  ultra  vires,  and  praying  for  its  dissolution, 
states  a  cause  of  action  for  relief  in  equity. 

Di««oliition  of  benefit  «ocietle«. 

Cited  in  Robinson  v.  Raulston.  33  111.  App.  167,  holding  attaching  stockholder 
not  affei'ted  by  bill  to  dissolve  corporation  and  appoint  receiver;  Hunt  v.  Le 
Grand  Roller  Skating  Rink  Co.  143  111.  122,  32  N.  E.  525,  holding  attorney  gen- 
eral cannot  file  bill  in  equity  to  dissolve  corporation  for  acts  subjecting  it  to  for- 
feiture of  charter. 

Cited  in  footnote  to  Republic  L.  Ins.  Co.  v.  Swigert,  12  L.  R.  A.  328,  which 
holds  corporation,  in  suit  to  wind  it  up,  entitled  to  object  to  order  directing 
suits  for  unpaid  stock  subscriptions. 

Cited  in  note   (8  L.  R.  A.  858)    on  dissolution  of  corporation. 

Character  of  contract  iwitli  benefit  society. 

Cited  in  Calkins  v.  Bump,  120  Mich.  343,  79  N.  W.  491,  holding  endowment 
insurance  in  excess  of  power  of  fraternal  society;  Lehman  v.  Clark,  174  111. 
284,  43  L.  R.  A.  651.  51  N.  E.  222,  holding  receiver  of  benefit  society  cannot  re- 
cover assessment  made  by  him  under  order  of  court,  for  contract  is  unilateral; 
L'Union  St.  Jean  Baptiste  v.  Ostiguy,  25  R.  1.  481,  64  L.  R.  A.  159,  56  Atl.  681, 
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holding  mutual  benefit  society  cannot  sue  ex-member  for  dues,  for  nonpayment 
of  which  he  was  expelled. 

Cited  in  footnotes  to  Re  Globe  Mut.  Ben.  Asso.  17  L.  R.  A.  547,  which  holds 
receiving  infants  as  members  of  assessment  insurance  company  unlawful;  8haw 
V.  Davis,  23  L.  R.  A.  294,  which  denies  minority  stockholder's  right  to  enjoin 
legal  contract. 

Cited  in  notes  (9  L.  R.  A.  276)  on  restraining  exercise  of  corporate  franchise; 
action  by  one  in  behalf  of  others;  (46  L.  R.  A.  620)  on  charter  restrictions  on 
eligibility  to  become  a  shareholder  in  a  corporation;  (57  L.  R.  A.  604)  on  in- 
surance on  the  life  of  a  minor;  (23  L.  R.  A.  436)  on  liability  of  member  of 
beneiit  society  to  action  for  assessment;  (7  L.  R.  A*.  189)  on  mutual  benefit 
certificate;  transfer  of;  (4  L.  R.  A.  382)  on  benefit  association;  enlarged 
powers  conferred  by  statute. 

Distinguished  in  Re  Globe  Mut.  Ben.  Asso.  63  Hun,  264,  17  N.  Y.  Supp.  852, 
holding  co-operative  insurance  company  cannot  insure  infants. 

Tontine  fnnd* 

Distinguished  in  Wheeler  v.  Mutual  Reserve  Fund  Life  Asso.  102  111.  App.  67, 
holding  foreign  corporation  not  required  to  conform  to  provisions  of  statute 
relating  to  tontine  accumulations. 

Penalty  for  failure  to  pay  dnes. 

Cited  in  Betts  v.  Connecticut  Indemnity  Asso.  71  Conn.  763,  44  Atl.  65,  hold- 
ing as.<«et8  of  benefit  association  in  proceeding  to  dissolve  would  not  include  as- 
sessments not  already  levied;  Gray  v.  Daly,  40  App.  Div.  42,  57  N.  Y.  Supp. 
527,  holding  resigned  member,  not  in  arrears,  not  liable  for  assessment  by  re- 
ceiver of  dissolved  accident  association. 

2  L.  R.  A.  556,  LEE  v.  STURGES,  46  Ohio  8t.  153,  19  N.  E.  560. 

"What  iilionld  be  included  In  taxable  liat« 

Cited  in  State  Board  v.  Holliday,  150  Ind.  250,  42  L.  R.  A.  838,  49  N.  E.  14, 
holding  prior  omission  from  list  of  taxable  property  no  excuse  for  continued 
omission;  Lee  v.  Dawson,  8  Ohio  C.  C.  371,  holding  appearance  before  auditor 
of  owner's  agent  sufficient  to  authorize  him  to  make  additions  to  return; 
Christian  Moerlein  Brewing  Co.  v.  Hagerty,  8  Ohio  C.  C.  335,  holding  act  valid 
providing  that  return  by  manufacturer  for  taxation  shall  be  based  on  average 
monthly  value  of  material,  determined  on  last  day  of  month;  Lander  v.  Burke, 
65  Ohio  St.  541,  63  N.  E.  69,  holding  "capital  stock"  includes  personal  property 
which  corporations  must  return  for  taxation;  Hubbard  v.  Brush,  61  Ohio  St. 
262,  55  N.  E.  829,  holding  foreign  corporation  with  business  and  property 
wholly  in  state  must  list  capital  stock  for  taxation;  Gager  v.  Prout,  48  Ohio 
St.  107,  26  N.  E.  1013,  holding  act  providing  for  additions  to  taxes  for  false 
return  of  property  valid;  Western  U.  Teleg.  Co.  v.  Poe,  61  Fed.  456,  holding 
that  telegraph  plant  in  one  state  has  added  value  for  taxation  because  it  is  part 
of  a  large  system;  Western  U.  Teleg.  Co.  v.  Poe,  61  Fed.  461,  holding  act  pro- 
viding that  value  of  shares  of  capital  stock  should  be  used  in  determining  value 
of  property  of  corporation,  invalid;  Bacon  v.  State  Tax  Comrs.  126  Mich.  27, 
60  L.  R.  A.  333,  86  Am.  St.  Rep.  524,  85  N.  W.  307,  holding  stock  in  foreign 
corporation,  dwned  by  resident,  subject  to  taxation;  Lander  v.  Burke.  65  Ohio 
St.  542,  63  N.  E.  69,  holding  shares  of  resident  stockholder  in  domestic  cor- 
poration with  property  out  of  state  not  exempt  from  taxation;  Western  Assur. 
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Co.  V.  Halliday,  01  C.  C.  A.  275,  126  Fed.  261,  holding  municipal  bonds,  de- 
posited as  security  by  foreign  insurance  company  with  superintendent  of  in- 
surance, taxable  by  state. 

Cited  in  notes  (58  L.  R.  A.  613)  on  practice  and  procedure  of  assessors  in 
taxation  of  capital  stock  of  corporations  in  I'nited  States;  (58  L.  R.  A.  579) 
on   taxation  of  capital    stock  of  stockholders  in   foreign   corporations. 

Collection  of  back  taze«. 

Cited  in  Adams  v.  Kuykendall,  83  Miss.  595.  35  So.  830,  holding  back  taxes 
may  be  assessed  upon   property  theretofore  omi'ted  from  tax  rolls. 

Bqaal  protection  and  prlTllesea. 

Cited  in  Humphreys  v.  State,  70  Ohio  St.  87.  70  N.  E.  957,  holding  statute 
subjecting  legaeicM  to  foreign  charitable  institutions  to  inheritance  tax.  from 
which  domestic  charities  are  exempt,  constitutional. 

Coniiolldatlon  of  railroad** 

Cited  in  Ashley  v.  Ryan,  49  Ohio  St.  529,  31  N.  E.  721,  holding  act  rcn^uir- 
ing  fee  upon  filing  articles  of  agreement  of  consolidation  of  railways  not  invalid 
because  consolidation  included  companies  out  of  state;  Robison  v.  Cleveland  City 
R.  Co.  5  Ohio  N.  P.  301,  holding  consolidation  of  railway  companies  abolished 
them  in  creation  of  new  corporation. 

2  L.  R.  A.  564.  STATE  ex  rel.  LEESE  v.  CHICAGO,  B.  &  Q.  R.  CO.  25  Neb. 
156,  41  N.  \V.  125. 

Followed  without  discussion  in  State  ea  rel.  Leese  v.  Missouri  P.  R.  Co.  2.» 
Xeb.   165,  41  N.  VV.   127:   State  ex  rel.  Leese  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
25  Neb.  166,  4l  N.  W.  128. 
Eminent  domain* 

Cited  in  Trcster  v.  Missouri  P.  R.  Co.  33  Neb.  178,  49  N.  W.  1110,  holding 
new  railway  company  by  consolidation  of  companies  organized  in  different 
states,  can  acquire  property  by  eminent  domain;  Koenig  v.  Chicago,  B.  &  Q.  R. 
Co.  27  Neb.  704,  43  N.  W.  423,  holding  foreign  railway  company  cannot  acquire 
real  estate  until  it  becomes  a  domestic  corporation;  Southern  Illinois  k  M. 
Bridge  Co.  v.  Stone,  174  Mo.  32,  63  L.  R.  A.  311,  73  S.  W.  453,  holding  foreign 
bridge  corporation  cannot  exercise  power  of  eminent  domain  without  authority 
from  legislature. 

Cited  in  note  (24  L.  R.  A.  328)  on  right  of  foreign  corporations  to  own  real 
estate. 

Consolidation  of  corporations. 

Cited  in  Walters  v.  Chicago,  B.  &  Q.  R.  (^o.  104  Fed.  379,  holding  foreign 
corporation  formed  by  consolidation  of  railways,  and  becoming  a  domestic  cor- 
poration, was  determined  as  to  citizenship  by  that  of  its  constituents;  Chevra 
Bnai  Israel  v.  Chevra  Bikur  Cholin,  24  Misc.  190.  52  N.  Y.  Supp.  712,  holding 
religious    corporations    cannot    consolidate    without    legislative    authority. 

Cited  in  notes  (3  L.  R.  A.  435,  436)  on  corporations;  consolidation  and  its 
effect;  (8  L.  R.  A.  500)  on  consolidation  of  corporations  crsftting  a  trust  is 
ultra  vires;  (15  L.  R.  A.  85)  on  co'^'-^lidated  interstate  corporation  as  domestic 
corporation  of  one  of  the  states:  (.'>^  t^  R.  A.  391)  on  right  of  corporations  to 
eonsolidate:  (52  L.  R.  A.  377)  on  interpretation,  application,  anS  construction 
of  statutes  restrictive  of  the  right  of  corporations  to  consolidate;  (8  L.  R.  A. 
230  I   on  foreign  corporations,  law  of  comity. 
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2  L.  R.  A.  568,  HUSTON  v.  HYHEE,  17  Of.   140,  20  Pac  51. 
Prescription  and  adverse  user. 

Cited  in  Wimer  v.  Simmons,  27  Or.  19,  50  Am.  St.  Rep.  685,  39  Pac.  6,  hold- 
ing use  of  water  under  license  or  permission  not  prescription  or  adverse  wer; 
Carson  v.  Hayes,  39  Or.  107,  65  Pac.  814,  holding  invasion  of  right  of  owner 
of  water  necessary  to  create  prescriptive  right  to  use;  Union  Mill  &  Min.  Co.. 
V.  Dangberg,  81  Fed.  91,  holding  adverse  use  of  water  must  be  open,  notorious, 
peaceable,  continuous,  and  under  claim  or  color  of  right. 

Vested  rlffbts  under  parol  license. 

Cited  in  Ewing  v.  Rhea,  37  Or.  586,  52  L.  R.  A.  142,  82  Am.  St.  Rep.  783,  62 
Pac.  790;  Lavery  v.  Arnold,  36  Or.  86,  57  Pac.  906:  Bowman  v.  Bowman,  35 
Or.  281,  57  Pac.  546, — holding  parol  license  irrevocable  after  licensee  has  ex- 
pended money  or  made  valuable  improvements  on   faith  thereof. 

Cited  in  note  (49  L.  R.  A.  511)  on  revocability  of  license  to  maintain  a  bur- 
den on  land  after  the  licensee  has  incurred  expense  in  creating  the  burden. 

2  L.  R.  A.  571,  LOPEZ  v,  I  NITED  STATES,  24  Ct.  CI.  84. 
Transfer  of  clatnKS  aarAinat  United  States* 

Cited  in  Howes  v.  United  States,  2q  Ct.  CI.  182,  5  L.  R.  A.  67,  holding  trans- 
fer of  specific  claim  to  receiver  by  decree  of  state  court  invalid. 

Po'wer  of  attorney  to  collect  moneys  due  front  United  States. 

Cited  in  Hitchcock  v.  United  States,  27  Ct.  CI.  204,  holding  power  given  to-' 
collect  last  instalment  due  contractor  for  erection  of  public  buildings  void. 

2  L.  R,  A.  576,  DONAHUE  v.  STATE,  112  N.  Y.  142,  19  N.  E.  419. 
PresnnAptlon  of  arrant. 

Cited  in  Deshong  v.  New  York,  176  N.  Y.  484,  68  N.  E.  880,  holding  grant  of 
permanent  right  to  construct  sidewalk  vault  will  not  be  presumed. 

O^vrner's  duty  to  mere  licensee  to  prevent  injury. 

Cited  in  Cusick  v.  Adams,  115  N.  Y.  59,  60,  61,  12  Am.  St.  Rep.  772,  21  N.  E. 
673,  holding  owner  not  liable  to  bare  licensee  for  injury  through  mere  defect 
in  premises;  Wells  v.  Brooklyn  Heights  R.  Co.  34  Misc.  46,  68  N.  Y.  Supp.  305, 
holding  owner  liable  for  neglect  to  use  reasonable  vigilance  to  prevent  killing 
licensee. 

Cited  in  note  (42  L.  R.  A.  69)  on  claims  constituting  valid  demands  against, 
a  state. 

2  L.  R.  A.  577,  AYARS'S  APPEAL,  122  Pa.  266,  16  Atl.  356. 
Title  to  act. 

Cited  in  note  (8  L.  R.  A.  858)  on  dissolution  of  corporation,  as  to  construc- 
tion of  title  to  statute. 

Special  leflTislation. 

Cited  in  Larimer  &  L.  Street  R.  Co.  v.  Larimer  Street  R.  Co.  137  Pa.  546, 
20  Atl.  570,  holding  corporation  without  right  to  occupy  street  cannot  ques- 
tion validity  of  street  franchise  of  rival;  Clark's  Estate,  195  Pa.  525,  48  L.  R. 
A.  594,  46  Atl.  127,  Reversing  10  Pa.  Super.  Ct.  436,  holding  act  authorizing 
trustees  to  include  cost  of  bond  in  expenses  of  administration  of  trust  valid;. 


240  L.  R.  A.  CASES  AS  AUTHOKITIES.  [2  L.  R.  A. 

Com.  ex  rel.  Darte  v.  Reichard,  5  Kulp,  542,  8  Pa.  Co.  Ct.  563,  holding  aecti<m 
of  act  constituting  each  city  of  the  third  class  a  single  school  district  unconsti- 
tutional; Fraim  \.  Lancaster  County,  11  Lane.  L.  Rev.  158,  holding  act  ooa- 
ceming  constable's  fees,  excluding  certain  counties,  local;  Com.  v.  Lackawanna 
County,  7  Pa.  Co.  Ct.  174,  iiolding  act  providing  for  non-uniform  method  of  col- 
lecting taxes  unconstitutional;  Miller  v.  Cunningham,  7  Pa.  Co.  Ct.  502,  hoid- 
in  act  making  taxe<«  liens  on  real  estate,  except  in  cities  of  the  first,  second, 
and  fourth  classes,  unconstitutional;  Re  Reading's  Constables,  8  Pa.  Co.  Ct. 
102,  holding  act  providing  for  election  of  constables  in  cities  of  second  and 
third  classes  constitutional ;  School  District  v.  School  District,  22  Pa.  Co.  Ct, 
236,  holding  act  relating  to  education  of  nonresident  soldiers'  children  only, 
unconstitutional ;  Com.  v.  Clark,  14  Pa.  Super.  Ct.  440,  holding  act  prohibiting 
corporations  from  discharging  employees  because  of  membership  in  lawful  or- 
ganizations unconstitutional;  Baker  v.  McKee,  6  Pa.  Dist.  600,  20  Pa.  Co.  Ct. 
11,  holding  sections  of  act  requiring  voucher  for  school  district  of  city  to  be 
countersigned   by   comptroller   unconstitutional. 

Cited  in  footnotes  to  Stockton  v.  Powell,  15  L.  R.  A.  42,  which  holds  courts 
without  power  to  inquire  as  to  notice  of  application  to  legislature  for  local 
legislation;  Milwaukee  County  v.  Lsenring,  53  L.  R.  A.  635,  which  holds  act 
regulating  sheriff's  fees  for  particular  county  local. 

Object   and  scope   of  clasBlflcation. 

Cited  in  Re  Wyoming  Street,  137  Pn.  503,  21  Atl.  74;  Safe  Deposit  &  T.  Co. 
V.  Fricke,  152  Pa.  240,  25  Atl.  530;  Philadelphia  v.  Westminster  Cemetery  Co. 
162  Pa.  108,  29  Atl.  349;  Van  Loon  v.  Engle,  171  Pa.  165,  33  Atl.  77;  Re  Ruan 
Street,  132  Pa.  275,  7  L.  R.  A.  196,  19  Atl.  219,  — holding  classification  should  be 
for  municipal  purposes  only;  Com.  v.  Gilligan,  195  Pa.  510,  46  Atl.  124,  Re- 
versing 8  Kulp,  568,  holding  public  convenience  proper  reason  for  classifica- 
tion, in  upholding  act  classifying  school  districts;  Com.  v.  Moir,  199  Pa.  561, 
53  L.  R.  A.  848,  85  Am.  St.  Rep.  801,  49  Atl.  351  (dissenting  opinion),  ma- 
jority holding  steady  tendency  of  court  has  been  to  broaden  applicability  of 
earlier  rules  of  classification;  Darcy  v.  San  Jos€,  104  Cal.  646,  38  Pac.  500. 
and  Edmonds  v.  Herbrandson,  2  N.  D.  273,  274,  14  L.  R.  A.  727,  50  N.  W.  97(7, 
holding  classification  must  not  be  arbitrary;  AIlento^vn  v.  Gross,  132  Pa.  323, 
19  Atl.  269,  holding  rule  as  to  classification  inapplicable  to  question  as  to  right 
to  license  under  constitutional  act. 

Cited  in  notes  (7  L.  R.  A.  193,  195)  on  constitutional  statutory  classifica- 
tion of  cities. 

-»-  Acts    declared   eonBtitatlonal. 

Cited  in  State  ew  rel.  Atty.  Gen.  v.  Miller,.  100  Mo.  449,  13  S.  W.  677,  up- 
holding act  fixing  number,  and  prescribing  qualifications  and  manner  of  elec- 
tion, of  school  directors  in  cities  of  over  300,000  inhabitants;  Philadelphia  & 
R.  Coal  &  I.  Co.'s  Petition,  200  Pa.  356,  49  Atl.  797,  upholding  classification  of 
townsliips  into  two  classes  according  to  population;  Com.  ex  rel.  Jones  v.  Black- 
ley,  198  Pa.  374,  52  L.  R.  A.  368,  47  Atl.  1104,  Affirming  30  Pittsb.  L.  J.  X.  S. 
376,  upholding  act  classifying  townships  according  to  density  of  population; 
Com.  use  of  Tihisville  v.  Clark,  195  Pa.  639,  57  L.  R.  A.  350,  86  Am.  St.  Rep. 
694,  46  Atl.  286,  Affirming  21  Pa.  Co.  Ct.  500,  10  Pa.  Super.  Ct.  512,  upholding 
ordinance  of  city  of  third  class  classifying  wholesale  and  retail  merchants  for 
license  tax;    Bennett  v.  Norton,   171   Pa.  238,  32  Atl.   1112,  Affirming  7   Kulp, 
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460,  holding  for  some  purposes  law  for  ooextexMive  county  and  city,  and  a  dif- 
ferent law  for  other  counties,  constitutional;  Com.  v.  Winkelman,  12  Pa.  Supe»;. 
Ct.  517,  holding  act  making  dying  declarations  competent  in  prosecutions  for 
abortion  constitutional.  Com  v.  Uanley,  16  Pa.  Super.  Ct.  280,  holding  un- 
dertakers' license  act  applicable  to  cities  of  first,  second,  and  third  classes  con- 
stitutional; Shenk  v.  McKennan,  11  Pa.  Super.  Ct.  88,  Affirming  28  Pittsb.  L. 
J.  N.  S.  464,  11  Pa.  Super.  Ct.  86,  holding  building  act  relating  to  cities  of 
the  second  class  constitutional;  Richardson  v.  Mehler,  111  Ky.  426,  63  S.  W. 
957,  holding  statute  providing  what  shall  be  prima  facie  evidence  in  actions 
by  cities  of  first  class  to  enforce  liens  for  cost  of  street  improvements  valid. 

Cited  in  footnote  to  Com.  ex  rel.  Jones  v,  Blackley,  52  L.  R.  A.  367,  which 
sustains  classification  of  townships  by  density  of  population. 

Acts  declared  unconatltntloiial* 

Cited  in  Meadville  v.  Dickson,  129  Pa.  7,  8,  18  Atl.  513,  holding  no  part  of 
specified  acts  sustainable,  because  interwoven  with  unnecessary  and  excessive 
classification;  Pittsburgh's  Petition,  138  Pa.  435,  27  W.  N,  C.  468,  21  Atl.  761, 
holding  classification  of  cities  with  reference  to  collections  of  municipal  liens 
unconstitutional;  Perkins  v.  Philadelphia,  156  Pa.  564,  27  Atl.  356,  holding 
classification  intended  to  support  legislation  that  could  only  apply  to  one  city 
unconstitutional;  Costello  v.  Wyoming,  49  Ohio  St  209,  30  N.  £.  613,  holding 
act  authorizing  villages  in  any  county  containing  city  of  first  grade  to  construct 
sidewalks  unconstitutional;  Wilkes-Barre  v.  Ricketts,  5  Kulp,  430,  and  Wilkes- 
Barre  v.  Felts,  134  Pa.  531,  19  Atl.  676,  holding  classification  act  of  May  24, 
1887,  wholly  unconstitutional;  Bradford  City  v.  Pennsylvania  &  N.  Y.  Teleg.  & 
Teleph.  Co.  26  Pa.  Ca  Ct.  335,  holding  act  relating  to  telegraph  wires,  exempting 
cities  of  the  first  class,  unconstitutional ;  Com.  ea  rel.  United  Presby.  Women's 
Asso.  V.  Heckert,  28  Pittsb.  L.  J.  N.  S.  297,  7  Pa.  Dist.  R.  187,  holding  act 
regulating  cemeteries  and  hospitals  in  cities  of  second  class  unconstitutional; 
Re  Coal  Twp.  23  Pa.  Co.  Ct.  591,  declaring  act  classifying  townships  of  county 
into  two  classes,  for  purposes  of  government,  unconstitutional;  Groves  v. 
County  Court,  42  W.  Va.  594,  596,  26  S.  E.  460,  declaring  unconstitutional,  act 
general  in  terms,  but  which  could  never  apply  except  to  a  single  place. 

Cited  in  footnotes  to  Hamilton  County  v.  Rasche  Bros.  19  L.  R.  A.  584.  which 
holds  statute  as  to  taxes,  not  applying  to  all  parts  of  state,  unconstitutional; 
State  V.  Elizabeth,  23  L.  R.  A.  525,  which  holds  invalid,  special  statute  dis- 
criminating between  municipalities  already  having,  and  those  sot  having,  race 
course;  Sutton  v.  State  33  L.  R.  A.  589,  which  holds  classification  of  coun- 
ties according  to  previous  census,  without  respect  to  actual  population,  void. 

ConseaiienceM  of  nnconBtltntlonal  acta  and  remedial   learlMlatlon. 

.Cited  in  Berghaus  v.  Harrisburg,  122  Pa.  291,  16  Atl.  365,  and  Shoemaker  v. 
Uarrisburg,  122  Pa.  288,  16  Atl.  366,  holding  municipal  lien  depending  solely 
on  unconstitutional  classification  act  invalid;  Chester  v.  Cunliffe,  7  Del.  Co. 
Rep.  98;  Chester  v.  Bullock,  187  Pa.  551,  41  Atl.  452;  Chester  v.  Black  132 
Pa.  570,  6  L.  R.  A.  804,  19  Atl.  276;  Chester  v.  Pennell,  169  Pa.  303,  32  Atl. 
408, — ^upholding  assessment  under  unconstitutional  act  cured  by  subsequent  leg- 
islation; Com.  V.  Smoulter,  126  Pa.  138,  17  Atl.  532,  holding  Wilkes-Barre  city 
of  third  class  because  of  unconstitutionality  of  classifications  of  1876  and  1877 ; 
Barber  Asphalt  Paving  Co.  v.  Harrisburg,  29  L.  R.  A.  402,  12  C.  C.  A.  101^ 
L.  R.  A.  Au.— Vol.  I.— 16. 
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28  U.  S.  App.  108,  64  Fed.  284,  holding  city  liable  for  street  paving,  although 
contractor  agreed  to  accept  payment  in  property  assessments  only,  afterwards 
declared  invalid;  Gable  v.  Altoona,  200  Pa.  20,  49  Atl.  367,  holding  city  liable 
on  bonds  payable  out  of  property  assessments  afterwards  declared  illegal;  Com. 
V.  La  Bar,  6  Lack.  L^al  News,  230,  7  Northampton  Co.  Rep.  86;  Dunbar  v. 
Williarasport,  9  Pa.  Co.  Ct.  451;  Melick  v.  Williamsport,  35  W.  N.  C.  39,— 
holding  acts  of  council  under  unconstitutional  act  of  May  24,  1887,  validated 
by  acts  of  May  13  and  23,  1889;  Devers  v.  York  City,  150  Pa.  211,  24  Atl.  668, 
holding  city  assessor  under  unconstitutional  act  of  May  24,  1887,  entitled  to 
salary  under  curative  statute  of  May  13,  1889;  Lancaster  County  v.  Stormfeltz, 
8  Lane.  L.  Rev.  195,  holding  tax  lien  under  act  not  applicable  to  whole  state 
invalid;  Easton  v.  Drake,  9  Kulp,  324,  6  Northampton  Co.  Rep.  122,  holding 
provisions  in  act  as  to  registration  of  tax  lien  merely  directory;  Trach  v.  Mc- 
Cauley,  6  Northampton  Co.  Rep.  195,  holding  unconstitutionality  of  act  of  1876 
not  affecting  rights  of  holder  of  bond  issued  in  1886;  Ellis  v.  Kies,  1  Dauphin 
Co.  Rep.  202,  holding  lien  act  applicable  to  cities  of  fourth  class  nullity,  there 
never  having  been  cities  of  fourth  class;  Melan  v.  McNulty,  6  Kulp,  524,  hold- 
ing acts  of  May  17,  1887,  and  May  24,  1887,  relating  to  tax  liens,  inapplicable 
to  case  because  declared  unconstitutional. 

Act  partly  irood  and  partly  l»ad. 

Cited  in  Re  Morrellviile,  7  Pa.  Super.  Ct.  543,  as  to  validity  of  part  of  stat- 
ute though  other  part  void. 

Acts  passed  prior  to  eonstltattonal  prol&lbltlon. 

Cited  in  Hulsizer  v.  Northampton  County,  6  Northampton  Co.  Rep.  136,  hold- 
ing act  passed  before  constitutional  prohibition  protected  from  its  operation. 


2  L.  R.  A.  586,  INSURANCE  CO.  OF  N.  A.  v.  FIDELITY  TITLE  &  T.  CO.  123 
Pa.  523,  10  Am.  St.  Rep.  546,  16  Atl.  791. 

Sabroaratlon  of  Insurer  to  rlirl&ts  of  insured. 

Cited  in  Fidelity  Title  &  T.  Co.  v.  People's  Natural  Gas  Co.  150  Pa.  14,  24 
Atl.  339,  holding  that  insurer  may  recover  loss  from  one  whose  negligence 
caused  fire,  notwithstanding  release  by  insured  of  all  claims  except  against 
insurers;  Packham  v.  German  F.  Ins.  Co.  91  Md.  526,  50  L.  R.  A.  831,  80  Am. 
St.  Rep.  461,  46  Atl.  1066,  holding  that  destruction  of  remedy  of  subrogation 
against  wrongdoer  by  insured  relieves  insurer;  Stoughton  v.  Manufacturers' 
Natural  Gas  Co.  165  Pa.  433,  35  W.  N.  C.  521,  30  AtL  1001,  holding  that  ver- 
dict against  one  causing  loss  presumptively  represents  entire  loss,  and  insurer 
entitled  under  statute  to  entire  amoimt  of  insurance  paid;  Phenix  Ins.  Co.  v. 
Pennsylvania  R.  Co.  134  Ind.  218,  20  L.  R.  A.  410,  33  N.  E.  970,  holding  insurer 
subrogated  to  rights  of  owner  against  one  causing  loss,  to  extent  of  loss  paid; 
Packham  v.  German  F.  Ins.  Co.  91  Md.  528,  50  L.  R.  A.  832,  80  Am.  St.  Rep. 
461,  46  Atl.  1066,  holding  surety  cannot  demand  subrogation  before  discharg- 
ing liability. 

Distinguished  in  Sims  v.  Mutual  F.  Ins.  Co.  101  Wis:  592,  77  N.  W.  908, 
holding  release  to  one  causing  tire,  of  all  claims  arising  from  loss,  releases  in- 
surance company. 
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2  L.  R.  A.  587,  STATE  USE  OF  JANNEY  v.  HOUSEKEEPER,  70  Md.  162,  14 

Am.  St.  Rep.  340,  16  Atl.  382. 
?f eflrllsence  I  p]&y«iclaH«  and  si&rflreons. 

Cited  in  Pettigrew  v.  Lewis,  46  Kan.  82,  83,  26  Pac.  458,  holding  plaintiff 
must  affirmatively  prove  lack  of  care  or  skill. 

Cited  in  notes  (11  L.  R.  A.  701)  on  physician's  liability  for  negligent  treat- 
ment and  want  of  skill;  (37  L.  R.  A.  832)  on  degree  of  care  and  skill  required 
from  physician  or  surgeon. 

2  L.  R.  A.  589,  HARMON  v.  LEHMAN,  85  Ala.  379,  6  So.  197. 
Uanryi  loans  by  contmimiion  mercl&ants. 

Cited  in  Patillo  v.  Allen-West  Commission  Co.  47  C.  C.  A.  644,  108  Fed.  730, 
holding  whether  contract  to  pay  constructive  commissions  in  default  of  cotton 
delivered,  besides  interest  on  loan,  is  usurious,  question  for  jury;  Blackburn 
V.  Hayes,  59  Ark.  369,  27  S.  W.  240,  holding  constructive  commissions  on  cot- 
ton not  delivered,  besides  interest  on  loan,  not  usurious  device,  but  liquidated 
damages. 

Stipulation  for  payment  of  attorneys'  fees  on  foreclosure. 

Cited  in  Lehman  v.  Comer,  89  Ala.  583,  8  So.  241,  holding  stipulation  to  pay 
attorneys'  fees  and  other  expenses  in  collecting  sums  secured  by  mortgage  ex- 
tends to  fees  on  foreclosure;  Ginn  v.  New  England  Mortg.  Secur.  Co.  92  Ala 
138,  8  So.  388,  holding  stipulation  for  payment  of  attorneys'  fees  on  foreclosure 
does  not  render  mortgage  usurious;  Boyd  v.  Jones,  96  Ala.  309,  38  Am.  St.  Rep. 
100,  11  So.  405,  holding  stipulation  for  payment  of  attorneys'  fees  and  reasonable 
storage  not  illegal. 

2  L.  R.  A.  594,  BOTTS  v.  SIMPSONVILLE  &  B.  C.  TURNP.  CO.  88  Ky.  54, 
10  S.  W.  134. 

Consolidation  of  corporations* 

Cited  in  Cherva  Bnai  Israel  v.  Chevra  Bikur  Cholim,  24  Misc.  190,  52  N.  Y. 
Supp.  712,  holding  corporations  cannot  consolidate  without  legislative  authority. 

Cited  in  notes  (8  L.  R.  A.  500)  on  consolidation  of  corporations,  creating 
trust;  (52  L.  R.  A.  391)  on  right  of  corporations  to  consolidate;  (62  L.  R.  A. 
381)  on  necessity  of  stockholder's  consent  to  corporate  consolidation;  (52  L.  R. 
A.  388)  on  rights  and  remedies  of  stockholders  upon  unauthorized  consolidation; 
(3  L.  R.  A.  437)  on  rights,  duties,  and  obligations  of  consolidated  corporations. 

Riffl&t  of  stockliolder  to  enjoin  illegal  act  of  directors* 

Cited  in  Forrester  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  21  Mont.  549, 
55  Pac.  229,  holding  minority  stockholders  may  enjoin  illegal  act  without  proof 
of  exhaustion  of  remedies  within  corporation. 

2  L.  R.  A.  596,  HARTMAN  v.  YOUNG,  17  Or.   150,   11  Am.  St.  Rep.  787,  20 

Pac.  17. 
Election  contest  not  retriable  on  appeal. 

Cited  in  Breding  v.  Williams,  33  Or.  393,  54  Pac.  206,  and  Hughes  v.  Hol- 
man,  23  Or.  483,  32  Pac.  298,  holding  election  contests  tried  by  court  without 
jury  not  equity  cases  retriable  on  appeal. 
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Contested  election  f  ballots  a«  evidence* 

Cited  in  Dent  v.  Taylor  County,  45  VV.  Va.  758,  32  S.  E.  250,  holding  ballots 
highest  evidence  of  result  when  identity  as  cast  established;  Fenton  ▼.  Seott, 
17  Or.  190,  11  Am.  8t.  Rep.  801,  20  Pac.  96,  holding  genuineness  of  ballots 
sought  to  be  recounted  question  of  fact  for  trial  court;  Davenport  v.  Olerich, 
104  Iowa,  196,  73  X.  W.  603,  holding  ballots  must  be  shown  safely  kept  by  proper 
custodian  before  allowed  in  evidence  against  official  return;  Farrell  v.  Larsen. 
26  Utah,  291,  73  Pac.  227,  holding  ballots  in  unsealed  packages,  kept  in  place 
to  which  unauthorized  persons  had  access,  inadmissible. 

Burden  of  proof* 

Cited  in  Fenton  v  Scott,  17  Or.  191,  11  Am.  St.  Kep.  801,  20  Pac.  06,  holding 
burden  of  proof  on  one  seeking  to  overthrow  official  count,  to  show  ballots  genu- 
ine. 

2  L.  R.  A.  601,  WESTERN  U.  TELEG.  CO.  v.  MUNFORD,  87  Tenn.  190,  10  Am. 
St.  Rep.  630,  10  S.  W.  318. 

Common  carrier  |  connectinir  lines* 

Cited  in  \Vestern  (J.  Teleg.  Co.  v.  Stratemeier,  6  Ind.  App.  128,  32  N.  E.  871, 
and  Bird  v.  Southern  R.  Co.  99  Tenn.  722,  63  Am.  St.  Rep.  856,  42  S.  W.  451, 
holding  initial  carrier  may  limit  liability  to  own  line;  Post  v.  Southern  R.  Co. 
103  Tenn.  206,  55  L.  R.  A.  487,  62  S.  W.  301,  holding  carrier,  not  shipper,  has 
right  to  designate  route  of  through  shipments  at  special  rates. 

Dnty  to  deliver  televrauiS. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Adams,  6  L.  R.  A.  844,  which 
holds  ignorance  of  relations  between  parties  to  message  does  not  excuse  neglect 
in  delivering. 

Cited  in  note  (15  L.  R.  A.  130)  on  duty  of  telegraph  company  to  find  person 
addressed. 

2  L.  R.  A.  603,  O'HARA  v.  STATE,  112  N.  Y.  146,  8  Am.  St.  Rep.  726,  19  N.  E. 
659. 

ClainftM  aflrainat  state* 

Cited  in  People  v.  Corner,  59  Hun,  302,  12  N.  Y.  Supp.  936,  holding  in 
action  by  state,  defendant  not  entitled  to  set  up  counterclaim,  since  state  can 
be  prosecuted  only  by  its  consent;  American  Bank  Note  Co.  v.  State,  64  App.  Div. 
227,  71  N.  Y.  Supp.  1049,  holding  act  conferring  jurisdiction  upon  court  of 
claims  to  audit  claim  virtuallv  ratifies  unauthorized  contract. 

Cited  in  notes  (42  L.  R.  A.  38)  on  what  claims,  arising  on  contracts,  con- 
stitute valid  demands  against  state;  (42  L.  R.  A.  56,  57)  on  validity  of  claims 
against  state  on  contracts  on  public  buildings  and  improvements. 

—  AS  aHected  by  statute  of  limitations* 

Cited  in  Parmenter  v.  State,  135  N.  Y.  163,  31  N.  E.  1035,  holding  claim 
against  state  not  barred  by  lapse  o!  time  during  which  no  tribunal  existed  in 
which  it  could  be  prosecuted;  Cayuga  County  v.  State,  153  N.  Y.  292,  47  N.  E. 
288,  raising,  without  deciding,  question  whether  doctrine  that  statute  of  limi- 
tations runs  against  claim  from  date  of  ratification  by  legislature,  is  applicable. 

Cited  in  note  (42  L.  R.  A.  40)  on  validity  of  claims  against  state  affected  by 
statute  of  limitations. 


696-608.]  L.  R  A.  CASES  AS  AUTHORITIES.  245 

Con«tit«tiOBal  prol&lbltlon  of  allo-wamce  of  claims  by  leslslatiire* 

Cited  in  Cayuga  County  v.  State,  153  N.  Y.  291,  47  N.  E.  288,  holding  act  giv- 
ing authority  to  board  of  claims  to  hear  and  adjust  claim  not  allowance  thereof 
by  legislature. 

Distinguished  in  Roberts  v.  State,  30  App.  Div.  Ill,  51  N.  Y.  Supp.  691, 
holding  legislature  cannot  authorize  allowance  of  claim  for  wrongful  imprison- 
ment, thereby  invalidating  unreversed  conviction;  Re  Greene,  166  N.  Y,  494,  60 
N.  E.  183,  Affirming  55  App.  Div.  481,  67  N.  Y.  Supp.  291,  holding  act  virtually 
reversing  judgment  on  merits,  granting  new  trial,  and  authorizing  tax  levy, 
imconstitutional. 

BSxtent  of  exemption. 

Cited  in  Coxe  v.  State,  144  N.  Y.  410,  39  N.  E.  400,  holding  exemption  of 
existing  claims  from  constitutional  prohibition  against  allowing  barred  claims 
cannot  apply  to  subsequent  claim. 

2  L.  R.  A.  606  PROTESTANT  EPISCOPAL  CHURCH  v.  ANAMOSA,  76  Iowa, 
538,  41  N.  W.  313. 

Exercise  of  municipal  pofrer  to  dianAre  street  srade* 

Cited  in  McManus  v.  Homaday,  99  Iowa,  511,  68  N.  \V.  812,  holding  power 
conferred  on  city  to  change  street  grade  must  be  exercised  in  manner  pre- 
scribed; Richardson  v.  Webster  City,  HI  Iowa,  429,  82  N.  W.  920;  Paine  v. 
Lettsville,  103  Iowa,  483,  72  N.  W.  693;  Blanden  v.  Fort  Dodge,  102  Iowa,  444, 
71  N.  W.  411, — holding  municipal  corporation  not  exercising  power  to  change 
street  grade  in  manner  prescribed  by  statute  liable  for  damages  occasioned 
thereby;  Eckert  v.  Walnut,  117  Iowa,  630,  91  N.  W.  929,  holding  municipality 
changing  grade  of  street  before  passing  ordinance  establishing  it  liable  for  dam- 
ages to  abutting  owner;  Caldwell  v.  Nashua,  122  Iowa,  181,  97  N.  W.  1000, 
holding  city  reducing  sidewalk  to  level  of  street  without  adopting  ordinance 
establishing  grade  liable  to  abutter. 

Cited  in  note  (9  L.  R.  A.  210)  on  municipality,  when  liable  for  neglect  of 
officers  or  agents. 

Distinguished  in  Cooper  v.  Cedar  Rapids,  112  Iowa,  370,  83  N.  W.  1050,  hold- 
ing law  requiring  ordinance  to  authorize  construction  of  sewer  does  not  apply 
to  construction  of  temporary  gutter;  Reilly  v.  Ft.  Dodge,  118  Iowa,  640,  92  N. 
W.  887,  denying  liability  to  abutting  owner  of  city  filling  street  to  established 
grade  before  passing  resolution  ordering  the  work;  Wilber  v.  Ft.  Dodge,  120 
Iowa,  657,  95  N.  W.  186,  denying  liability  of  city  bringing  street  to  grade  with- 
out adopting  resolution  ordering  work  done,  to  abutter  not  alleging  or  proving 
special  damage  from  such  failure. 

2  L.  R.  A.  608,  McCarthy  v.  BOSTON  &  L.  R.  CO.  148  Mass.  550,  20  N.  E. 
182. 

Gircnmatantial  evidence  of  intent* 

Cited  in  O'Brien  v.  Cunard  S.  S.  Co.  154  Mass.  273,  13  L.  R.  A.  331,  28  N. 
E.  266,  holding  consent  of  passenger  to  vaccination  determinable  only  by  overt 
acts;  Norton  v.  Brookline,  181  Mass.  364,  63  N.  E.  930,  holding  employee's 
consent  to  temporary  stoppage  of  pay  is  presumed  by  continuance  in  office  after 
notice;  Hobbs  v.  Massasoit  Whip  Co.  158  Mass.  197,  33  N.  E.  495,  holding  re- 
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tention  of  skins   sent  in   accordance   with   standing  offer,   for  an  unreasonable 
time,  amounts  to  acceptance. 

Bmaneipatlon   or  adoption   of  cblld. 

Cited  in  Nugent  v.  Powell,  4  Wyo.  200,  20  L.  R.  A.  206,  63  Am.  St.  Rep.  17, 
33  Pac.  23,  holding  mother  only  necessary  party  to  adoption  proceedings  where 
father  deserted  family  in  destitute  condition. 

2  L.  R.  A.  609,  PEOPLE  em  rel  HART  v.  MoELROY,  72  Mich.  446,  40  N.  W. 

760. 
Presvniption  of  Talldity  of  statute. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Burch,  84  Mich.  413,  47  N.  W.  765,  hold- 
ing mistake  in  journal  as  to  nature  of  vote  taken  in  senate  corrected  by  errata 
does  not  invalidate  bill;  Detroit  v.  Dertoit,  01  Mich.  81,  16  L.  R.  A.  63,  51  N. 
W.  787,  holding  record  of  passage  of  bill  as  printed  in  official  bound  journal 
amending  mistake  in  current  issue  presumptively  authorized;  Ritchie  v. 
Richards,  14  Utah,  371,  47  Pac.  670,  holding  mere  silence  of  journals  as  to  com- 
pliance with  mandatory  requirement  of  Constitution  insufficient  to  overoome 
presumption  of  validity,  where  no  record  required. 

Cited  in  footnote  to  Norman  v.  Kentucky  B.  of  Managers,  18  L.  R.  A.  556, 
which  holds  presumption  that  statute  constitutionally'  enacted  not  condusiTe. 

Cited  in  note  (23  L.  R.  A.  344)  on  conclusiveness  of  general  expressions 
in  enrolled  bill  as  to  fact  of  passage. 

Passaflre  of  act. 

Cited  in  Detroit  v.  Chapin,  108  Mich.  143,  37  L.  R.  A.  398,  66  N.  W.  587, 
holding  bill  passed  by  legislature  prior  to  last  five  days  of  session  and  ap- 
proved by  governor  within  ten  days,  but  not  until  after  adjournment,  valid. 

Cited  in  note    (11   L.  R.  A.  491)    on  passage  of  bill  through  legislature. 

Journals  as  evidence  of  proceedinsfl  of  leiriMlatnre* 

Cited  in  Auditor  General  v.  Menominee  County,  89  Mich.  579,  51  N.  W.  483, 
holding  affidavits  of  senators  entered  "present"  in  journal  incompetent,  though 
entered  in  journal,  to  rebut  prior  entry;  Sackrider  v.  Saginaw  County,  79  Mieh. 
66,  44  N.  W.  165,  holding  parol  evidence  of  representatives  as  to  contents  of 
bill,  inadmissible;  People  v.  Dettenthaler,  118  Mich.  699,  44  L.  R.  A.  166,  77 
N.  W.  450,  holding  parol  evidence  inadmissible  to  show  amendment  of  act  by 
supplying  omitted  enacting  clause  before  presenting  to  governor  for  approval. 

Cited  in  note   (11  L.  R.  A.  492)   on  printed  journals  as  evidence. 

Judicial  coflrnisance  of  lesisiati've  Jonmala. 

Followed  in  Rode  v.  Phelps,  80  Mich.  609,  45  N.  W.  493,  holding  void  duly 
certified  law  containing  material  proviso  appearing  from  journals  to  have  beai 
stricken  out     by  both  branches  of  legislature. 

Cited  in  State  v.  Wray,  109  Mo.  598,  19  SS.  W.  86;  and  Ritchie  v.  Richards. 
14  Utah,  371,  47  Pac.  670,  holding  journals  admissible  to  determine  validity  of 
act  duly  authenticated  and  approved;  Union  Bank  v.  Oxford,  119  N.  C.  214,  34 
L.  R.  A.  489,  25  8.  E.  966,  holding  failure  of  journals  to  show  mandatory  re- 
quirement of  reading  and  vote  by  yea  and  nay  renders  certified  and  enrolled 
act,  void. 

Cited  in  note   (8  L.  R.  A.  326)   on  passage  of  bills  by  legislature. 
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Title  of  statute. 

Cited  in  footnotes  to  Judson  v.  Bessemer,  4  L.  R.  A.  742,  which  holds  provi- 
sion authorizing  issue  of  municipal  bonds  within  title;  Wardle  v.  Townsend,  4 
L.  R.  A.  511,  which  holds  provision  for  winding  up  corporation  within  title; 
Thomas  v.  Wabash,  St.  L.  &  P.  R.  Ckk  7  L:  R.  A.  145,  which  holds  provision 
limiting  rights  in  water  to  railroad  companies  owning  landings  not  within  title; 
State  V.  Snow,  11  L.  R.  A.  355,  which  holds  prohibition  of  article  intended  for 
use  as  lard,  containing  other  ingredients  than  swine's  flesh,  within  title; 
Winona  v.  School  Dist.  No.  82,  3  L.  R.  A.  46,  which  holds  mention  in  title  of  all 
other  acts  repealed  or  altered  unnecessary;  Millvale  v.  Evergreen  R.  Co.  7  L. 
R.  A.  369,  which  holds  act  chartering  freight  and  passenger  railway  suffi- 
ciently entitled  where  shows  purpose  to  charter  passenger  railway  only;  State 
V.  Burgdoerfer,  14  L.  R.  A.  846,  which  holds  regulation  of  "bookmaking" 
within  title  to  "prohibit"  same. 

Cited  in  note   (8  L.  R.  A.  858)   on  construction  of  title  to  statute. 

Amendments  after  flftr-dar  limit* 

Followed  in  Caldwell  v.  Ward,  83  Mich.  18,  46  N.  W.  1024,  and  Dayock  v. 
Moore,  105  Mich.  134,  28  L.  R.  A.  788,  63  N.  W.  424,  holding  germane  amend- 
ment of  bill  in  material  point  valid  after  expiration  of  fifty  days;  Toll  t. 
Jerome,  101  Mich.  471,  59  N.  W.  816,  holding  bill  providing  by  title  for  vacation 
of  judicial  circuit  amendable  after  limit  by  provision  for  reorganization  of  cir- 
cuit; Detroit  v.  Schmid,  128  Mich.  384,  92  Am.  St.  Rep.  468,  87  N.  W.  383, 
holding  substitution  of  bill  amending  another  section  of  city  charter  than  one 
originally  introduced  not  obnoxious  to  provision  against  introduction  of  bill 
after  fifty  days;  Brake  v.  Callison,  122  Fed.  724,  holding  call  of  senate  not 
necessary,  under  Florida  Constitution,  on  substitute  bill  sent  up  by  house. 

Distinguished  in  Atty.  Gen.  v.  Detroit  &  S.  PI.  Road  Co.  97  Mich.  592,  56 
N.  W.  943,  holding  substitution  of  bill  not  germane  to  the  object  expressed  in 
original  title  invalid;  Sackrider  v.  Saginaw  County,  79  Mich.  65,  44  N.  W.  166, 
holding  bill  providing  by  title  for  discontinuance  of  specific  road  not  amend- 
able by  substitution  of  provision  for  maintenance  of  other  roads. 

2  L.  R.  A.  614,  STRINGER  v.  FROST,   116  Ind.  477,  9  Am.  St.  Rep.  875,   19 

N.  E.  331. 
Care  requisite  In  use  of  street. 

Cited  in  Green  v.  Eden,  24  Ind.  App.  592,  56  N.  E.  240,  holding  pedestrian 
crossing  street  not  required  to  look  and  listen  for  ambulance  rapidly  driven 
without  gong;  Eaton  v.  Cripps,  94  Iowa,  181,  62  N.  W.  687,  holding  woman  pre- 
paring to  take  car  on  crowded  thoroughfare  not  negligent  in  failing  to  see 
rapidly  approaching  train;  Scofield  v.  Myers,  27  Ind.  App.  376,  60  N.  E.  1005, 
holding  party  driving  on  street  entitled  to  presume  that  train  rapidly  ap- 
proaching from  rear  is  under  control  and  in  competent  hands;  Henry  v.  Grand 
Ave.  R.  Co.  113  Mo.  536,  21  S.  W.  214,  holding  greater  care  requisite  when 
crossing  street  at  unusual  place;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Martin, 
157  Ind.  223,  61  N.  E.  229,  holding  engineer  entitled  to  presume  that  employees 
of  another  company,  using  common  tracks  in  imion  station,  will  observe  usual 
signals;  Schwartz  v.  New  Orleans  &  C.  R.  Co.  110  La.  545,  34  So.  667,  holding 
person  standing  between  car  tracks  not  bound  to  anticipate  lateral  movement 
bringing  cars  passing  on  curve  close  together. 


248  L.  R.  A.  CASES  AS  AUTHOEITIES.  [2  L.  R  A. 

Cited  in  footnote  to  State  v.  Lauer,  20  L.  R.  A.  61,  which  holds  it  contributory 
negligence  to  leave  surveyor's  transit  set  up  in  street. 

Cited  in  notes  (7  L.  R.  A.  678)  on  contributory  negligence  as  defense;  (11  L. 
R.  A.  35)  on  excessive  speed  in  streets;  (17  L.  R.  A.  124)  on  deviation  from  usual 
thoroughfare  as  negligence  in  pedestriai^ 

Distinguished  in  Evans  v.  Adams  Exp.  Co.  122  Ind.  366,  7  L.  R.  A.  680,  23  N. 
E.  1039,  holding  party  standing  still  in  conversation  in  street  not  entitled  to  re- 
cover for  injuries  inflicted  by  wagon  driven  inattentively. 

General  and  special  verdicts. 

Cited  in  note  (6  L.  R.  A.  574)  on  when  special  verdict  controls  general. 

Objections  and  exceptions. 

Cited  in  note  (8  L.  R.  A.  609)  on  insufficiency  of  general  exception. 

I^lability  of  infant  for  tort. 

Cited  in  note  (57  L.  R.  A.  674)  on  general  liability  of  infant  for  torts. 

2  L.  R.  A.  615,  POWELL  v.  CAMPBELL,  20  Nev.  232,  19  Am.  St.  Rep.  350,  20 

Pac.  156. 
liim  pendens. 

Cited  in  Wilkinson  v.  Elliott,  43  Kan.  594,  19  Am.  St.  Rep.  168,  23  Pac.  614. 
holding  lis  pendens  ineflfectual  where  divorce  petition  file-marked  but  not  left  on 
file,  nor  issued  with  summons. 

Cited  in  note  (4  L.  R.  A.  718)  on  lis  pendens  generally. 

Distinguished  in  Sun  Ins.  Co.  v.  White,  123  Cal.  202,  65  Pac.  902,  holding 
bona  fide  mortgage  of  separate  property  by  husband  pending  divorce  suit  valid, 
where  no  intent  to  prevent  enforcement  of  decree. 

Jurisdiction  of  eqnity. 

■ 

Cited  in  footnote  to  Ada  County  v.  Bullen  Bridge  Co.  36  L.  R.  A.  367,  which  de- 
nies right  to  maintain  equitable  action  to  cancel  county  warrants. 

Cited  in  note  (II  L.  R.  A.  69)  on  equity  jurisdiction  where  remedy  at  law 
available. 

AlinKonr. 

Cited  in  footnote  to  Hooper  ▼.  Hooper,  44  L.  R.  A.  726,  which  sustains  allow- 
ance of  gross  sum  from  husband's  estate  in  addition  to  monthly  alimony. 

2  L.  R.  A.  621,  PENNSYLVANIA  R.  CO.  v.  BOWERS,  124  Pa.  183,  16  Atl.  836. 
Acceptance  of  statute. 

Distinguished  in  Gloninger  v.  Pittsburgh  &  C.  R.  Co.  139  Pa.  35,  21  Atl.  211, 
holding  railway  whose  charter  authorized  increase  of  indebtedness  not  limited  by 
legislation  of  1874  where  its  benefits  not  taken  advantage  of. 

2  L.  R.  A.  623,  COM.  v.  DONAHUE,  148  Mass.  629,  12  Am.  St  Rep.  591,  20  N. 

E.  171. 
Forcible  retaking  of  property. 

Cited  in  Heminway  v.  Heminway,  58  Conn.  446,  19  Atl.  766,  holding  secretary 
justified  in  forcibly  regaining  possession  of  letter  file  from  director  using  same 
for  purposes  hostile  to  corporation;  State  v.  Hartley,  76  Conn.  108,  62  Atl.  615, 
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holding  owner  may  reasonably  resist  officer  attempting  to  attach  exempt  property ; 
State  V.  Dooley,  121  Mo.  598,  26  S.  W.  558,  holding  recovery  of  possession  of 
horses  at  point  of  revolver  excessive  force;  State  ex  rel.  Rhodes  v.  Saunders,  66 
N.  H.  80,  18  L.  R.  A.  653,  26  Atl.  588,  holding  statute  authorizing  injunction 
against  maintenance  of  liquor  nuisance  valid  exercise  of  governmental  riglit  of 
self-protection. 

Cited  in  notes  (14  L.  R.  A.  317,  318)  on  lissault  in  recapture  of  property; 
( 45  L.  R.  A.  687 )  on  plea  of  self-defense  in  prosecution  of  crime. 

Larceny  br  fraud. 

Cited  in  Com.  v.  Lannan,  153  Mass.  289,  11  L.  R.  A.  451,  25  Am.  St.  Rep.  629, 
26  N.  E.  858,  holding  attorney  guilty  of  larceny,  who,  through  trickery,  retains 
money  handed  him  by  client  for  transfer  to  third  party ;  Trecy  v.  Jefts,  149  Mass. 
212,  21  N.  E.  360,  holding  debtor  double  paying  creditor  by  latter's  fraud  may 
maintain  action  to  recover  particular  money  so  paid. 

2  L.  R.  A.  625,  BARTLETT  v.  STANCIIFIELD,  148  Mass.  394,  19  N.  E.  549,     . 

SalMti  tut  ion  of  oral  for  ivrltten  contract. 

Cited  in  McNeil  v.  Boston  Chamber  of  Commerce,  154  Mass.  280,  13  L.  R.  A. 
560,  28  N.  E.  246,  holding  "notice  to  bidders"  on  submitted  plans  and  specifica- 

• 

tions,  retaining  right  to  reject  any  and  all  bids,  may  be  varied  by  parol  agree- 
ment to  accept  lowest  bid;  Thomas  v.  Barnes,  156  Mass.  584,  31  N.  E.  683,  holding 
evidence  admissible  to  show  oral  warranty  of  refrigerator  built  under  bilateral 
written  contract;  Goodhue  v.  Hartford  F.  Ins.  Co.  176  Mass.  190,  55  N.  E.  1039, 
holding  stipulation  of  insurance  policy  against  removal  of  goods  without  written 
consent  may  be  varied  by  oral  agreement;  Leverone  v."  Arancio,  179  Mass.  448,  61 
N".  E.  45,  allowing  recovery  for  extras  ordered  with  (^'Cfendant's  consent,  though 
architect's  certificate  not  given  as  per  contract;  The  Sappho,  36  C.  C.  A.  400,  94 
Fed.  550,  Reversing  89  Fed.  370,  holding  corporation  accepting  benefit  bound  by 
oral  contract  for  extra  work  in  repair  of  vessel  entered  into  by  master  with 
knowledge  and  consent  of  directors  and  officers;  Copeland  v.  Hewett,  96  Me.  529, 
53  Atl.  36,  holding  builder  entitled  to  extras  supplied  in  pursuance  of  alterations 
and  additions  agreed  upon,  though  not  reduced  to  writing  and  signed  by  parties 
as  required  by  contract;  Crowley  v.  United  States  Fidelity  &  G.  Co.  29  Wash. 
274,  69  Pac.  784,  holding  owner  orally  directing  and  contractor  acting  upon 
changes  waive  contract  provision  requiring  written  authority  for  deviations  from 
plans. 

Distinguished  in  Merritt  v.  Peninsular  Constr.  Co.  91  Md.  466,  46  Atl.  1013, 
disallowing  claim  for  extra  work  not  reduced  to  writing  in  pursuance  of  contract, 
though  oral  contract  entered  into  for  payment  therefor  at  time  of  execution  of 
original  contract;  Stillman  v.  Wickham,  106  Iowa,  699,  76  N.  W.  1008.  holding 
sureties  on  builder's  contract  not  liable  for  failure  to  perform  oral  contract  sub- 
stituted therefor. 

2  L.  R.  A.  626,  PHELPS  v.  NEW  YORK,  112  N.  Y.  216,  19  N.  E.  408. 

Followed  without  discussion  in  Van  Nest  v.  New  York,  113  N.  Y.  652,  21  N.  E. 
414,  and  Vaughn  v.  Portchester,  116  N.  Y.  637,  21  N.  E.  1116. 

Recovery  of  money  paid  under  mlatake  of  la^vr. 

Cited  in  People  ex  rel,  Edison  Electric  Illuminating  Co.  v.  Wemple,  69  Hun, 
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372,  23  N.  Y.  Supp.  661,  holding  comptroller  not  authorized  to  readjust  account 
against  corporation  for  illegal  taxes  where  same  voluntarily  paid;  Baker  v. 
Bucklin,  43  App.  Div.  337,  60  N.  Y.  Supp.  294,  holding  payment  of  liquor 
tax  under  mistake  of  law  not  recoverable;  Pooley  v.  Buffalo,  122  N.  Y.  601,  26  N. 
E.  16,  holding  payment  of  assessment  void  on  face  not  recoverable;  Redmond  v. 
l^ew  York,  125  N.  Y.  638,  26  N.  E.  727,  holding  payment  of  void  paving  assess- 
ment, made  to  secure  loan  on  property,  not  recoverable;  Vanderbeck  v.  Rochester, 
122  N.  Y.  289,  25  N.  E.  408,  holding  assessment  on  land  subject  to  dower  volun- 
tarily paid  by  widow  not  recoverable,  though  purpose  of  assessment  not  fulfilled : 
Boston  Mfrs.  Mut.  F.  Ins.  Co.  v.  Hendricks,  41  Misc.  489,  85  N.  Y.  Supp.  44,  hold- 
ing tax  illegal  on  face,  paid  by  foreign  insurance  company  in  apprehension  of  suit, 
cannot  be  recovered;  Smyth  v.  New  York,  26  Jones  &  S.  359,  11  N.  Y.  Supp.  583, 
holding  assessment  paid  after  order  vacating  same  not  recoverable;  Pennock  v. 
Douglas  County,  39  Neb.  301,  27  L.  R.  A.  125,  42  Am.  St.  Rep.  579,  58  N.  W.  117, 
and  Budge  v.  Grand  Forks,  1  N.  D.  316,  10  L.  R.  A.  168,  footnote  p.  165,  47  N. 
W.  390,  holding  purchaser  at  sale  for  void  tax  cannot  recover  purchase  money 
from  city;  Converse  v.  Sickles,  74  Hun,  431,  26  N.  Y.  Supp.  590,  holding  money 
paid  in  satisfaction  of  valid  judgment,  not  appealed,  not  recoverable;  Harrington 
V.  New  York,  40  Misc.  169,  81  N.  Y.  Supp.  667,  holding  fine  imposed  by  magis- 
trate without  jurisdiction,  voluntarily  paid,  cannot  be  recovered. 

Cited  in  footnotes  to  Walser  v.  Board  of  Education^  31  L.  R.  A.  329,  which  de- 
nies right  to  recover  back  school  taxes  paid  by  mistake  to  district  not  entitled 
to  same;  Rogers  v.  St.  Paul,  47  L.  R.  A.  537,  which  denies  right  to  recover  back 
money  paid  on  assessment  for  uncompleted  street  improvement;  McConville  v.  St. 
Paul,  43  L.  R.  A.  584,  which  authorizes  property  owner  to  recover  back  assess- 
ments which  he  has  been  compelled  to  pay  city  for  improvement  wholly  abandoned 
without  completion. 

'Wl&at  1«  ''voluntary''  payment. 

Cited  in  New  v.  New  Rochelle,  91  Hun,  217,  3Q  N.  Y.  Supp.  211,  holding  pay- 
ment after  issuance  of  distress  warrant  for  collection  of  tax  void  on  face  volun- 
tary, and  not  recoverable;  State  ea  rel.  Sanborn  v.  Stonestreet,  92  Mo.  App.  220. 
holding  payment  of  illegal  fee  bill  after  notice  of  impending  enforcement  against 
property  voluntary*  where  no  threat  of  immediate  seizure ;  Van  Hise  v.  Rensselaer 
County,  21  Misc.  576,  48  N.  Y.  Supp.  874,  holding  issuance  of  tax  warrants  en- 
forceable against  assessed  property  not  sufllicient  to  render  payment  of  illegal  tax 
involuntary;  Tripler  v.  New  York,  125  N.  Y.  631,  26  N.  E.  721,  holding  payment 
of  void  sewer  assessment  voluntary  where  the  only  coercion  proved  is  running 
of  interest  and  imposition  of  lien;  Palmer  v.  Syracuse,  26  Misc.  567,  57  N.  Y. 
Supp.  600,  holding  provision  for  addition  of  interest  and  fees  to  unpaid  local  as- 
sessments does  not  render  payment  involuntary;  Matthews  v.  William  Frank 
Brewing  Co.  26  Misc.  48,  35  N.  Y.  Supp.  241,  holding  fact  of  protest  at  time  of 
payment  does  not  save  right  to  contest  tax  subsequently. 

Cited  in  footnote  to  St.  Anthony  &  D.  Elevator  Co.  v.  Soucie,  50  L.  R.  A.  262, 
which  sustains  right  to  recover  illegal  taxes  paid  under  protest  to  prevent  tax  col- 
lector's sale  of  personal  property  constructively. 

Cited  in  note  (4  L.  R.  A.  304)  on  recovery  of  money  paid  imder  mistake  of 
law. 

Delegation  of  dfscretlonary  poiven. 

Cited  in  Greater  New  York  Athletic  Club  v.  Wurster,  19  Misc.  447,  43  N.  Y. 
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Supp.  703,  holding  power  of  comxnon  council  to  regulate  and  license  theaters,  etc., 
cannot  be  delegated  to  mayor;  Bolton  y.  Gilleran,  105  Cal.  248,  45  Am.  St.  Rep. 
33,  38  Pac.  881,  holding  sewer  assessment  based  on  contract  leaving  matters  of 
construction  and  resultant  expense  to  discretion  of  engineer  invalid;  Chase  v. 
Scheerer,  136  Cal.  252,  68  Pac.  768,  holding  tax  sale  based  upon  assessment  for 
improvement  of  street  under  contract  permitting  change  of  plans  and  allowance 
for  "settling"  by  city  engineer  void. 

Distinguished  in  Loughry  v.  Pittsburgh,  20  Pittsb.  L.  J.  N.  S.  431,  holding 
selection  of  material  to  be  used  in  paving  may  be  delegated  by  council  to  director 
of  public  works;  Burchell  v.  New  York,  30  N.  Y.  S.  R.  419,  0  N.  Y.  Supp.  196, 
holding  assessment  not  invalid  where  evidence  does  not  show  its  levy  for  pave- 
ments the  reconstruction  of  which  is  irregularly  left  to  discretion  of  com- 
missionen. 

RlflTl&t  to  equitable  relief* 

Distinguished  in  Pooley  v.  Buffalo,  124  N.  Y.  208,  26  N.  E.  624,  holding  party 
entitled  to  equitable  relief  against  assessment  presumptively  valid  by  statute, 
but  void  by  matter  dehors  record. 

2  L.  R.  A.  629,  BEDLOW  v.  NEW  YORK  FLOATING  DRY  DOCK  CO.  112  N.  Y. 

263,  19  N.  E.  800. 
Resrnlatloii  and  control  of  public  vraya* 

Cited  in  Sun  Printing  &  Pub.  Asso.  v.  New  York,  8  App.  Div.  281,  40  N.  Y. 
Supp.  607,  holding  construction  of  municipal  rapid  transit  works  proper  subject 
of  municipal  enterprise;  People  v.  Baltimore  A  O.  R.  Co.  117  N.  Y.  156,  22  N.  E. 
1026.  holding  statute  authorizing  erection  of  sheds  upon  piers  or  bulkheads,  after 
obtaining  license,  constitutional. 

Cited  in  note  ( 59  L.  R.  A.  45 )  on  extent  of  sovereign's  right,  as  against  subject 
generally^  to  obstruct  navigation. 

Riparian  rlflrbts. 

Cited  in  Kerr  v.  West  Shore  R,  Co.  127  N.  Y.  278,  27  N.  E.  833,  holding  owner 
of  upland  not  entitled  to  compel  draw  in  railroad  bridge  cutting  off  access  to 
docks  in  river  bay;  Re  New  York,  168  N.  Y.  145,  56  L.  R.  A.  504,  61  N.  E.  158, 
Reversing  60  App.  Div.  125;  69  N.  Y.  Supp.  994,  holding  municipality  not  au- 
thorized to  construct  driveway  on  tideway,  cutting  off  riparian  easements,  with- 
out compensation. 

Adverse  poMiemilon  by  tenant. 

Cited  in  Church  v.  Wright,  4  App.  Div.  315,  38  N.  Y.  Supp.  701,  holding  Code, 
§  373,  applicable  to  tenant  continuing  in  possession  under  deed  recognizing  lease, 
after  imexecuted  judgment  in  ejectment  for  nonpayment  of  rent;  Bissing  v.  Smith, 
85  Him,  569,  33  N.  Y.  Supp.  123,  holding  grantee  of  tenant  returning  after  evic- 
tion in  adverse  possession  so  as  to  render  conveyance  of  owner  within  twenty 
years  champertous;  Lewis  v.  New  York  &  H.  R.  Co.  162  N.  Y.  222,  56  N.  E.  640, 
holding  party  in  possession  under  conflicting  instruments,  one  hostile,  the  other 
consistent,  with  title  in  true  owner,  presumptively  tenant  of  latter;  Merritt  v. 
Smith,  27  Misc.  370,  58  N.  Y.  Supp.  851,  holding*  attornment  by  tenant  to 
stranger  does  not  destroy  tenancy;  Shneider  v.  Mahl,  84  App.  Div.  6,  82  N.  Y. 
Supp.  27,  holding  mortgagee  not  chargeable  with  notice  of  rights  of  prior  equi- 
table mortgagee  in  possession  as  tenant. 
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Cited  in  footnote  to  Davis  y.  Williams,  54  L.  E.  A.  749,  which  sustains  agent's 
right  to  acquire  adverse  title  to  principal's  property  occupied  as  part  of  contract 
of  service. 

Cited  in  notes  (53  L.  R.  A.  045)  on  power  of  tenant  to  initiate  adverse  pos- 
session during  term;  (53  L.  R.  A.  940)  on  presumption  as  to  possession  of  tenant 
holding  over;  (40  L.  R.  A.  605)  on  upland  owner's  right  of  access  to  navigable 
water  as  against  private  individual. 

Landlord's  title  to  flxtnres. 

Cited  in  notes  (6  L.  R.  A.  240)  on  what  constitute  fixtures;  (0  L.  R.  A.  701) 
on  tenant's  right  to  remove  fixtures  after  expiration  of  term;  (11  L.  R.  A.  408) 
on  what  operates  at  law  as  surrender  of  leasehold  estate. 

Riparian  o^vrner's  estate  in  pier  ereeted  under  mnnicipal  antl&oritT'* 

Cited  in  Bedlow  v.  Still  well,  01  Hun,  385,  36  N.  Y.  Supp.  120,  Affirmed  on  ap- 
peal, 158  N.  Y.  208,  53  N.  E.  26,  holding  widow  entitled  to  dower  in  husband's 
interest  in  pier. 

Cited  in  note  (40  L.  R.  A.  647)  on  effect  of  constructing  wharf  in  front  of 
property. 

Antlaority  to  maintain  pier. 

Cited  in  Bell  v.  New  York,  77  App.  Div.  462,  79  N.  Y.  Supp.  347,  holding  com- 
mon council  could  give  consent  to  construction  of  pier  on  lands  under  East 
river  owned  by  state;  Bell  v.  New  York,  77  App.  Div.  452,  70  N.  Y.  Supp.  347, 
holding  prescriptive  right  to  maintain  pier  on  state  lands  acquired  from  twenty- 
year  use;  Bell  v.  New  York,  77  App.  Div.  452,  79  N.  Y.  Supp.  347,  holding  ordi- 
nance vesting  right  to  grant  lands  under  water  in  commissioners  of  sinking  imu\ 
has  no  application  to  pier  constructed  by  abutting  owner  with  common  councilV 
consent. 

Description  of  riparian  boundary  of  property. 

Cited  in  People  ex  reL  Bumham  v.  Jones,  112  N.  Y.  605,  20  N.  E.  677,  holding; 
conveyance  "to  the  beach"  not  to  include  beach  itself,  where  boundary  is  de- 
scribed as  straight  line. 

Revieiv  on  appeal  of  exceptions  to  flndinffs  of  fact. 

Followed  in  Morris  v.  Wells,  26  N.  Y.  S.  R.  11,  7  N.  Y.  Supp.  61,  holding  refusal 
to  find  material  fact  established  by  undisputed  proof  reviewable  on  appeal ;  Styles 
V.  Tyler,  64  Conn.  474,  30  Atl.  165  (dissenting  opinion),  holding  to  the  same  effect. 

Cited  in  Naser  v.  First  Nat.  Bank,  116  N.  Y.  497,  22  N.  E.  1077,  holding  suffi- 
ciency of  evidence  to  support  finding  of  fact  not  subject  to  review  in  absence  of 
exception;  Halpin  v.  Phenix  Ins.  Co.  118  N.  Y.  172,  23  N.  E.  482,  holding  certifi- 
cate that  case  on  appeal  contains  all  the  evidence  not  essential  to  review  unsup- 
ported finding  of  fact  duly  excepted  to;  Larkin  v.  McMullin,  120  N.  Y.  212,  24  X. 
E.  447,  holding  exceptions  to  findings  of  fact  not  reviewable  on  appeal,  where  it 
does  not  appear  that  judgment  was  reversed  and  new  trial  granted  on  questions 
of  fact;  Woodman  v.  Penfield,  2  Silv.  Sup.  Ct.  248,  6  N.  Y.  Supp.  803,  holding  re- 
fusal of  referee  to  respond  to  request  for  findings  not  ground  of  reversal,  where 
not  prejudicial  to  appellant;  Rehberg  v.  Grierser,  24  Mont.  493,  63  Pac.  41,  hold- 
ing specification  of  errors  in  findings  of  fact  requisite  to  review  by  court  of 
appeals  as  question  of  law. 
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2  L.  R.  A.  636,  ROBINSON  v.  OCBAN  STEAM  NAV.  00.  112  N.  Y.  316,  19  N.  B. 

625. 
Residence  ««  afleotlns  JnrlsdlctiOB. 

ated  in  O'Reilly  v.  New  Brunswick,  A.  &  N.  Y.  S.  S.  Co.  28  Misc.  116,  69  N. 
Y.  Supp.  261,  holding  averment  of  plaintiff's  residence,  essential  to  complaint 
against  foreign  corporation  in  action,  not  available  to  nonresident;  Hoes  v.  New 
York,  N.  H.  &  H.  R.  Co.  173  N.  Y.  441,  66  N.  E.  119,  Reversing  73  App.  Div.  370, 
77  N.  Y.  Supp.  117,  holding  administrator  of  nonresident,  whose  assets  were 
brought  into  state  for  purpose  of  obtaining  letters  of  administration,  cannot 
prosecute  cause  of  action  arising  in  another  state  for  causing  intestate's  death, 
against  foreign  corporation;  Gumey  v.  Grand  Trunk  R.  Co.  37  N.  Y.  S.  R.  561, 
13  N.  Y.  Supp.  645,  holding  complaint  by  local  administrators  of  foreign  decedent 
against  foreign  corporation  for  injuries  received  out  of  state  not  demurrable  where 
plaintiff's  n<Hire8idence  not  apparent  from  complaint;  Gundlin  v.  Hamburg- Amer- 
ican Packet  Co.  8  Misc.  296,  28  N.  Y.  Supp.  572,  upholding  judgment  rendered  on 
general  verdict  where  plaintiff's  residence  submitted  to  jury. 

Cited  in  notes  (56  L.  R.  A.  215,  218)  on  right  of  local  representative  to  sue 
on  foreign  cause  of  action;  (14  L.  R.  A.  583)  on  constitutional  equality  as  to 
privileges  in  litigation. 

Distinguished  in  Smith  v.  Crocker,  14  App.  Div.  249,  43  N.  Y.  Supp.  427,  retain- 
ing jurisdiction  in  action  of  contract  between  nonresidents;  Hopper  v.  Hopper, 
125  N.  Y.  400,  12  L.  R.  A.  238,  26  N.  E.  457,  holding  foreign  executor  taking  out 
local  ancillary  letters  subject  to  suit  as  resident;  Herbert  v.  Montana  Diamond 
Co.  81  App.  Div.  214,  80  N.  Y.  Supp.  717,  holding  complaint  against  foreign  cor- 
poration, not  alleging  plaintiff's  residence,  not  demurrable. 

JarlMdtction  over  ■vbject-matter  of  siklt. 

Cited  in  Monda  v.  Wells,  F.  &  Co.  20  Misc.  687,  46  N.  Y.  Supp.  682,  Affirmed  in 
21  Misc.  309,  47  N.  Y.  Supp.  182,  nolding  court  without  jurisdiction  of  action 
between  nonresidents  on  through  contract  of*  shipment  made  and  performable  out 
of  state;  Perry  v.  Erie  Transfer  Co.  28  Abb.  N.  C.  432,  19  N.  Y.  Supp.  239,  22 
N.  Y.  Civ.  Proc.  Rep.  181,  dismissing  complaint  between  nonresidents  on  contract 
made  and  broken  in  another  state  though  performable  in  part  within  jurisdiction; 
Hatfield  v.  Sisson,  28  Misc.  256,  59  N.  Y.  Supp.  73,  dismissing  complaint  for  slan- 
der between  nonresidents  where  words  spoken  outside  state;  Smith  v.  Empire 
State  Idaho  Min.  k  Development  Co.  127  Fed.  465,  holding  nonresident  widow 
may  sue  foreign  corporation  negligently  causing  husband's  deatn  in  another  state, 
in  courts  of  state  where  it  maintains  principal  office;  Ferguson  v.  Neilson,  33  N. 
Y.  S.  R.  815,  11  N.  Y.  Supp.  524,  dismissing  action  between  nonresidents  for  tort 
outside  state-;  Anglo- American  Provision  Co.  v.  Davis  Provision  Co.  50  App.  Div. 
275,  63  N.  Y.  Supp.  987,  Affirmed  in  169  N.  Y.  513,  88  Am.  St.  Rep.  608,  62  N.  E. 
587,  holding  foreign  judgment  not  enforceable  between  nonresidents,  since  it  is 
not  a  cause  of  action  arising  within  state;  Selser  Bros.  Co.  v.  Potter  Produce  Co. 
77  Hun,  314,  28  N.  Y.  Supp.  428,  holding  attachment  in  proceeding  between  non- 
residents erroneously  granted  where  affidavit  fails  to  show  contract  made  or 
broken  in  jurisdiction;  Potter  v.  New  York  City  Baptist  Mission  Soc.  23  Misc. 
680,  52  N.  Y.  Supp.  294,  holding  appearance  of  parties  insufficient  to  cure  com- 
plaint failing  to  state  cause  of  action;  Dayton  v.  Board  of  Equalization,  33  Or. 
136,  50  Pac.  10u9,  holding  jurisdiction  of  board  not  dependent  upon  appearance 
in  record  of  fact  of  due  preparation  of  tax  rolls;  Barker  v.  Cunard  S.  S.  Co.  91 
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Hun,  601.  36  N.  Y.  Supp.  256  (concurring  opinion),  majority  holding  jurisdiction 
of  court  of  general  jurisdiction  in  action  against  foreign  corporation  presumed, 
where  contrary  is  not  shown  on  trial  or  by  record  on  appeal. 

Distinguished  in  Flynn  v.  Central  R.  Co.  2  Misc.  510,  27  Abb.  N.  C.  33,  16  N. 
Y.  Supp.  328,  retaining  jurisdiction  of  action  by  resident  against  foreign  corpo- 
ration for  injuries  received  outside  state;  Colorado  State  Bank  y.  Gallagher,  76 
Hun,  311,  27  N.  Y.  Supp.  688,  holding  action  by  nonresident  corporation  against 
nonresident  on  foreign  contract,  within  court's  jurisdiction;  Ladenburg  v.  Com- 
mercial Bank,  24  N.  Y.  Civ.  Proc.  Rep.  236,  32  N.  Y.  Supp.  873,  holding  failure 
of  affidavit  in  attachment  against  foreign  corporation  to  show  facts  bringing  case 
within  Code  provisions  not  void  where  defect  supplied  by  affidavit  filed  nunc  pro 
tunc;  Wertheim  v.  dergue,  63  App.  Div.  124,  65  N.  Y.  Supp.  760,  holding  non- 
resident entitled  to  trial  of  action  arising  out  of  state  for  fraudident  breach  of 
contract;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  110,  42  L.  ed.  968,  18  Sup.  C?t. 
Rep.  626,  holding  right  of  citizens  of  diverse  residence  to  sue  in  Federal  courts 
not  controlled  by  state  legislation. 

TaklBv  of  objection  to  Jiirl«dlctloii. 

Cited  in  Gillin  v.  Canary,  19  Misc.  599,  44  N.  Y.  Supp.  313,  holding  party  con- 
solidating claims  not  estopped  to  object  on  appeal  that  amount  of  consolidated 
claims  exceeds  jurisdiction  of  court;  Tyroler  v.  Gummersbach,  28  Misc.  158,  69 
N.  Y.  Supp.  266,  reversing  judgment  on  appeal  where  record  failed  to  show  juris- 
diction of  inferior  court  over  defendant;  Baird  v.  Sheehan,  38  App.  Div.  15,  56 
N.  Y.  Supp.  228,  where  appellate  court  ew  mero  motu  refused  relief  on  contract 
void  as  against  public  policy;  Miller  v.  Sunde,  1  N.  D.  4,  44  N.  W.  301,  reversing 
sua  spante  on  appeal  judgment  rendered  after  transfer  of  cause  to  Federal  court; 
Levy  V.  Swick  Piano  Co.  17  Misc.  147,  39  N.  Y.  Supp.  409,  holding  party  not  es- 
topped to  attack  validity  of  order  in  supplementary  proceedings  against  eorpora- 
tion  by  institution  of  like  proceeding  himself. 

2  L.  R.  A.  638,  BRYAN  v.  UNIVERSITY  PUB.  CO.  112  N.  Y.  382,  19  N.  E.  825. 
Propriety  of  order  for  publication. 

Cited  in  Von  Hesse  v.  Mackaye,  65  Hun,  370,  8  N.  Y.  Supp.  894,  Reversing  5  N. 
Y'.  Supp.  791,  holding  publication  against  nonresident  claimant  of  bond  not  within 
state  unauthorized;  Paget  v.  Stevens,  143  N.  Y.  177,  38  N.  E.  273,  Reversing  8 
Misc.  238,  28  N.  Y.  Supp.  549,  holding  publication  unauthorized  in  action  by 
plaintiffs,  of  whom  one  alien,  for  nonresident's  foreign  misconduct;  Montgomery 
V.  Boyd,  60  App.  Div.  136,  70  N.  Y.  Supp.  139,  holding  publication  against  non- 
resident unauthorized  unless  complaint  shows  that  plaintiff  has  a  cause  of  action 
against  defendant;  Chesley  v.  Morton,  9  App.  Div.  463,  41  N.  Y.  Supp.  463,  hold- 
ing publication  authorized  in  suit  to  enforce  partner's  lien  upon  dissolved  part^ 
nership's  domestic  assets;  Hartzell  v.  Vigen,  6  N.  D.  132,  36  L.  R,  A.  458,  66  Am. 
St.  Rep.  589,  69  N.  W.  203,  holding  that  "subject  of  action,"  of  which  affiant  must 
show  that  the  court  has  jurisdiction  to  warrant  publication,  relates  to  the  contro- 
versy, and  not  property  attached;  Foster  v.  Electric  Heat  Regulator  Co.  16  Misc. 
148,  37  N.  Y.  Supp.  1063,  holding  publication  unauthorized  without  plaintiff's  res- 
idence alleged  in  verified  complaint ;  Scharmann  v.  Schoell,  23  App.  Div.  402,  48  N. 
Y.  Supp.  306,  holding  cause  of  action  stated  in  action  upon  bond  of  administrator 
not  made  party,  where  his  absconding  or  concealment  after  collecting  property 
alleged;  O'Reilly  v.  New  Brunswick,  A.  &  N.  Y.  S.  S.  Co.  28  Misc.  118,  59  N.  Y. 
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Supp.  261,  holding  no  cause  of  action  stated  against  foreign  corporation  unless- 
plaintifTs  residence  alleged. 

Distinguished  in  Taylor  v.  Security  Mut.  L.  Ins.  Co.  38  Misc.  677,  77  N.  Y. 
Supp.  1012,  holding  publication  good  against  foreign  pledgee  of  insurance  policy 
payable  within  state  in  action  to  ascertain   payee;    Bragg  v.  Gaynor,  86  Wis. 
488,  21  L.  R.  A.  168,  65  N.  W.  919,  holding  debt  authorized  basis  for  publication: 
in  action  to  reach  nonresident's  domestic  property. 

Remedy  for  improper  order. 

Cited  in  Everett  v.  Everett,  22  App.  Div.  476,  47  N.  Y.  Supp.  994,  holding  de- 
fendant  may  appear   specially  for   substantial   objection   to   jurisdiction,  before- 
general  appearance. 

2  L.  R.  A.  642,  HONDURAS  v.  SOTO,  112  N.  Y.  310,  8  Am.  St.  Rep.  744,  19  N. 
E.  845. 

Inclusion  of  "person.*' 

Cited  in  West  Coast  Mfg.  &  Invest.  Co.  v.  West  Coast  Improv.  Co.  25  Wash. 
642,  62  L.  R.  A.  771,  66  Pac.  97,  holding  the  state  within  warranty  of  title  gen- 
erally against  all  persons;  Giddings  v.  Holter,  19  Mont.  267,  48  Pac.  8,  holding: 
United  States  a  person  within  covenant  of  warranty. 

Cited  in  note  (19  L.  R.  A.  223)  on  nature  of  a  sovereignty  as  a  person. 

Reqnirement  of  secnrity  for  costs  statntory. 

Cited  in  Bonnett  v.  Townsend,  63  Hun,  47,  17  N.  Y.  Supp.  566,  holding  author- 
i^  to  require  security  for  costs  must  be  found  in  statute,  if  existent. 

Requirins:  additional  security. 

Cited  in  Newhall  v.  Appleton,  25  Jones  &  S.  164,  6  N.  Y.  Supp.  4,  holding  where 
money  paid  into  court  in  lieu  of  undertaking,  additional  undertaking  cannot  be 
required:  Dunk  v.  Dunk,  177  X.  Y.  267,  69  N.  E.  539,  AflBrming  88  App.  Div.  298, 
85  N.  Y.  Supp.  25,  holding  court  cannot  order  additional  security  where  under- 
taking for  costs  was  voluntarily  given,  after  service  of  motion,  therefor;  United 
States  Land  &  Invest.  Co.  v.  Bussey,  53  Hun,  619,  6  N.  Y.  Supp.  416,  holding 
court  cannot  order  additional  undertaking  in  replevin;  McHugh  v.  Astrophe,  1 
Misc.  219,  20  N.  Y.  Supp.  878,  holding  defendant,  substituted  by  order  of  inter- 
pleader, cannot  be  required  to  furnish  security  for  cosi/S  as  condition  for  asserting 
claim. 

Cited  as  changed  by  statute  and  distinguished  in  Brewster  v.  Wooster,  9  Misc. 
692,  30  N.  Y.  Supp.  546,  sustaining  authority  to  require  of  nonresident  additional 
undertaking  for  costs  where  sum  in  original  insuf^cient. 

2  L.  R.  A.  644,  DEOBOLD  v.  OPPERMANIN,  111  N.  Y.  631,  684,  7  Am.  St.  Rep. 
760,  19  N.  E.  94. 

Privity  of  sureties. 

Cited  in  Altman  v.  Hofeller,  152  N.  Y.  503,  46  N.  E.  961,  holding  judicial  set- 
tlement of  administrator's  account  conclusive  upon  sureties;  Greer  v.  McNeal,  11 
Okla.  631,  69  Pac.  893,  holding  sureties  on  administrator's  bond  concluded  by 
probate  court  decree  rendered  upon  linal  accounting,  to  which  they  were  not. 
parties;  Re  Gall,  42  App.  Div.  257,  59  N.  Y.  Supp.  254,  holding  administrator's 
surety  bound  by  certificate  establishing  claim  against  estate;  Judge  of  Probate* 
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V.  Sulloway,  68  N.  H.  615,  4fl  L.  R.  A.  349,  73  Am.  St.  Rep.  619,  44  AU.  720, 
holding  sureties  liable  for  executor's  personal  debt  to  testator,  made  asset  by 
statute;  Re  Gall,  47  App.  Div.  494,  62  N.  Y.  Supp.  420,  holding  sureties  and  ad- 
ministrator liable,  after  distribution  duly  presented^  to  person  not  notified  of 
final  accounting. 

Citeu  in  note  (7  L.  R.  A.  746)  on  suretyship  and  bearing  of  loss  by  one  who 
causes  it. 

—  Notice. 

Cited  in  Botkin  y.  Kleinschmidt,  21  Mont.  6,  69  Am.  St.  Rep.  641,  52  Pac.  563, 
holding  sureties  bound  by  judgment,  without  notice  to  them,  against  guardian. 

Cited  as  modified  by  statute  in  McMahon  v.  Smith,  24  App.  Div.  28,  49  N.  Y. 
Supp.  93,  holding  surety  liable  for  administrator's  failure  to  obey  lawful  order 
upon  compulsory  accounting  without  notice. 

Distinguished  in  Thomson  v.  American  Surety  Co.  170  N.  Y.  114,  62  N.  E.  1073, 
holding  surety  for  money  which  "shall  come"  into  trustee's  hands,  not  liable 
for  previous  infidelity. 

Lilabillty  of  snretle*. 

Cited  in  Beckett  v.  Place,  12  Misc.  327,  33  N.  Y.  Supp.  634,  holding  non-com- 
pliance with  order  for  administrator  personally  to  pay  expense  of  second  reference 
of  accounts,  official  default  within  bond ;  Chard  v.  Hamilton,  66  Hun,  267,  9  N.  Y. 
Supp.  676,  holding  mere  surety,  known  as  such  by  obligee  and  unsecured  bv 
principals,  discharged  of  all  liability  by  death  before  principals;  Johnson  v. 
Ayres,  18  App.  Div.  600,  46  N.  Y.  Supp.  132,  holding  sureties  for  moneys  legally 
received  not  estopped  to  question  decree  making  principal  liable  for  moneys 
wrongfully  received. 

Cited  in  footnotes  to  Probate  Judge  v.  Sulloway,  49  L.  R.  A.  347,  which  holds 
sureties  on  insolvent  executor's  bond  liable  for  his  personal  debt  to  testator;  Ab- 
shire  v.  Salyer,  60  L.  R.  A.  936,  which  holds  sureties  on  guardian's  bond  given 
to  obtain  silence  from  future  liabilities  of  surety  on  prior  bond  liable  for  past 
defalcations. 

Cited  in  note  (52  L.  R.  A.  188)  on  effect,  against  surety  on  official  bond,  of 
judgment  against  officer. 

Distinguislied  in  Cook  v.  Shull,  35  App.  Div.  123,  54  N.  Y.  Supp.  696,  holding 
sureties  may  retain  loan  payable  upon  discharge  of  bond  for  money  paid  com- 
mittee, until  such  discharge. 

Use  of  administration  fund«. 

Cited  in  Dutcher  v.  Dutcher,  88  Hun,  225,  34  N.  Y.  Supp.  653,  holding  admin- 
istrator's personal  agreement,  not  by  way  of  adjustment,  invalid ;  Lawyers'  Sure- 
ty Co.  V.  Reinacli,  25  Misc.  157,  54  N.  Y.  Supp.  205,  Affirming  23  Misc.  246,  51  X. 
Y.  Supp.  162,  holding  false  representations  of  administrator  no  defense  to  con- 
version of  assets  paid  by  mistake ;  Moss  v.  Cohen,  158  N.  Y.  253,  53  N.  E.  8,  Re- 
versing 11  Misc.  187,  32  N.  Y.  Supp.  1078,  holding  legatee  liable  upon  agreement 
to  repay  unauthorized  advancement  by  executor. 

Cited  in  note  (4  L,  R.  A.  740)  on  trust  funds  as  impressed  with  trust  obliga- 
tions. 

—  Business  parpos«a« 

Cited  in  Re  Myers,  131  N.  Y.  416,  30  N.  E.  185,  holding  that  the  use  of  trust 
funds  in  stock  brokerage  is  unauthorized ;  Re  Gozzens,  2  Oonnoly,  630,  39  N.  Y.  S. 
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R.  391,  16  N.  Y.  Supp.  771,  holding  knowing  employment  of  trust  fund  in  busi- 
ness, with  only  promissory  note  for  security,  devastavit;  English  v.  Mclntyre,  29 
App  Div.  447,  61  N.  Y.  Supp.  697,  holding  trustee's  fund  not  for  speculation  when 
expenses  discretionary  and  trustee  residuary  legatee  upon  cestuVs  prior  death; 
Warren  v.  Union  Bank,  167  N.  Y.  268,  43  L.  R.  A.  260,  68  Am.  St.  Rep.  777,  51 
X.  E.  1036,  holding  general  guardian  cannot  engage  ward's  capital  or  credit  in 
business. 

— >  Tra«t  nature* 

Cited  in  Wiggins  v.  Stevens.  33  App.  Div.  88,  53  N  .Y.  Supp.  90,  holding  cestui 
que  trust  may  follow  trust  moneys  into  bank's  assets,  where  received  with 
knowledge  of  trust. 

Distinguished  in  Washburn  v.  Benedict,  46  App.  Div.  489,  61  N.  Y.  Supp.  387, 
holding  executor  with  unrestricted  management  of  personalty  may  sell  and 
transfer  security  in  which  invested. 

fi««entlallty  of  damasre  to  action  of  deceit* 

Cited  in  Axon  v.  De  Castro,  36  N.  Y.  S.  R.  718,  13  N.  Y.  Supp.  372,  holding 
damage  essential  in  equity  to  rescinding  sale  fraudulently  procured;  Hewlett  v. 
Saratoga  Carlsbad  Spring  Co.  84  Hun,  252,  32  N.  Y.  Supp.  697,  holding  evidence 
of  no  loss  competent  upon  right  to  equitable  relief  for  fraud. 

Cited  in  notes  (6  L.  R.  A.  573,  8  L.  R.  A.  787)  on  damnum  absque  injuria. 

2  L.  R.  A.  648,  BEVERIDGE  v.  NEW  YORK  ELEV.  R.  CO.  112  N.  Y.  1,  19  N.  E. 

489. 
When  Jndsment  not  res  Judicata  bet^ween  defendant** 

Cited  in  Warren  v.  Boston  &  M.  R.  Co.  163  Mass.  486,  40  N.  E.  895,  and  O'Con- 
nor V.  New  York  &  Y.  Land  Improv.  Co.  8  Misc.  245,  28  N.  Y.  Supp.  644,  holding 
judgment  not  res  judicata  as  to  defendants  not  joined  in  interest,  and  between 
whom  no  issue  litigated. 

Railroad  corporation,  rigrht  to  lease. 

Cited  in  Prospect  Park  &  C.  I.  R.  Co.  v.  Brooklyn  B.  &  W.  E.  R.  Co.  84  Hun, 
518,  32  N.  Y.  Supp.  857;  Re  Brooklyn  Elev.  R.  Co.  v.  Nagel,  76  Hun,  591,  27  N.  Y. 
Supp.  669;  Roosa  v.  Brooklyn  Heights  R.  Co.  28  Misc.  387,  59  N.  Y.  Supp.  664, 
holding  power  of  railroad  corporation  to  contract  for  use  of  road  involves  right 
to  lease;  Ingersoll  v.  Nassau  Electric  R.  Co.  157  N.  Y.  477,  43  L.  R.  A.  245,  52  N. 
E.  645  (dissenting  opinion),  majority  holding  right  to  contract  for  use  of  tracks 
not  subject  to  consent  of  abutting  owners. 

Cited  in  footnote  to  Van  Steuben  v.  Central  R.  Co.  34  L.  R.  A.  577,  which  holds 
unauthorized  lease  of  railroad  void. 

Distinguished  in  Durfee  v.  Johnstown,  G.  &  K.  Horse  R.  Co.  71  Him,  282,  24 
N.  Y.  Supp.  1016,  holding  power  of  railroad  corporation  to  lease  to  another  does 
not  authorize  lease  to  individual. 

Stockholder  ^without  title  to  undivided  earning*. 

Cited  in  Spooner  v.  Phillips,  62  Conn.  73,  16  L.  R.  A.  467,  24  Atl.  524,  holding 
one  entitled  to  income  from  stock  has  no  title  to  undivided  earnings  for  which 
increased  stock  issued. 

Action  on  agreement  by  one  not  party* 

Cited  in  Carrier  v.  United  Paper  Co.  73  Hun,  290,  26  N.  Y.  Supp.  414,  holding 
L.  R.  A.  Au. — ^VoL.  I. — 17. 
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mortgagee  cannot  recover  from  grantee  assuming  mortgage  when  grantor  not 
liable. 

Distinguished  in  ^lerritt  v.  Booklover'a  Library,  89  App.'  Div.  456,  85  N.  Y. 
Siipp.  797,  holding  assignee  of  contract  to  supply  horses  and  wagons  to  deliver 
merchandise  may  enforce  it. 

—  BemellGlal  intent  must  appear. 

C?ited  in  O'Beirne  v.  Allegheny  K.  R.  Co.  151  N.  Y.  384,  45  N.  E.  873,  holding 
bondholder  may  enforce  mortgage  made  to  trustee  for  his  benefit;  Spingam  v. 
Rosenfeld,  4  Misc.  525,  24  N.  Y.  Supp.  733,  holding  partnership  agreement  to  as- 
sume indebtedness  for  merchandise  contributed  by  partner  enforceable  by  cred- 
itor; Riordan  v.  First  Presby.  Church,  6  Misc.  87,  26  N.  Y.  Supp.  38,  jioldinp 
agreement  to  "pay  for  attendance  in  case  of  illness"  inures  to  benefit  of  one 
thereafter  furnishing  it;  Street  v.  Goodale,  77  Mo.  App.  321,  holding  promise  by 
bank  to  customer  to  pay  checks  will  not  support  axjtion  by  payee;  Ireland  v. 
United  States  Mortg.  &  T.  Co.  72  App.  Div.  100,  76  N.  Y.  Supp.  177,  holding 
agreement  by  lessee's  agent  to  pay  rent  out  of  income  not  intended  for  benefit 
of  lessor;  Martin  v.  Peet,  92  Hun,  138,  36  N.  Y.  Supp.  554,  holding  agreement 
"to  indemnify"  not  "to  pay  debts,"  does  not  inure  to  benefit  of  creditor;  Fei-^t 
V.  Schiffer,  79  Hun,  277,  29  N.  Y.  Supp.  423,  holding  promise  to  indemnify  de- 
fendant not  intended  for  benefit  of  judgment  creditor. 

Distinguished  in  Anthony  v.  American  Glucose  Co."  49  N.  Y.  S.  R.  862,  21  X.  Y. 
Supp.  667,  holding  action  maintainable  by  stockholder  on  consolidation  agreement 
providing  for  issuance  of  stock  to  stockholders  of  constituent  companies. 


Corporate  povrers  exercisable  by  directors. 

Cited  in  Flynn  v.  Brooklyn  City  R.  Co.  9  App.  Div.  275,  41  N.  Y.  Supp.  56t; 
holding  power  of  railroad  company  to  lease  exercisable  by  directors  without  a> 
sent  of  stockholders;  Vanderpoel  v.  Gorman,  140  N.  Y.  576,  24  L.  R.  A.  552.  37 
Am.  St.  Rep.  601,  35  N.  E.  932,  holding  assignment  corporate  act  performablr 
imder  authority  of  directors  in  absence  of  statute  or  by-law  providing  otherwise: 
Schaefer  v.  Scott,  40  App.  Div.  439,  57  N.  Y.  Supp.  1035,  holding  general  assip?: 
raent  by  president  invalid,  power  of  management  being  committed  to  director^: 
Skinner  v.  Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co.  47  N.  Y.  S.  R.  507, 
20  N.  Y.  Supp.  251.  holding  corporation  can  terminate  contract  only  by  action 
of  trustees;  Louisville  Trust  Co.  v.  Louisville,  X.  A.  &  C.  R.  Co.  22  C.  C.  A.  393. 
43  U.  S.  App.  550,  75  Fed.  449,  holding  power  to  guarantee  bonds  may  be  exer 
cised  by  directors  without  stockholders*  consent;  Bayles  v.  Vanderveer,   11  Mi>c. 
211,  32  N.  Y.  Supp.  1117,  holding  directors  not  bound  to  comply  with  request  be- 
cause made  by  majority  stockholders. 

— «  "Wbat  Jnstlfles  Intervention  of  eqnlty. 

Cited  in  Small  v.  Minneapolis  Klectro  Matrix  Co.  32  N.  Y.  S.  R.  889,  10  X.  Y. 
Supp.  456j  holding  equity  will  not  enjoin  exercise  of  lawful  power  by  directors 
in  good  faith;  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  26  Misc.  625,  56  N. 
Y.  Supp.  807,  holding  only  fraud  or  adverse  personal  interest  of  directors  justi- 
fies interference  in  determining  propriety  of  which  wishes  of  majority  stock- 
holders entitled  to  great  weight. 

Distinguished  in  part  in  Farmers'  Loan  &  T.  Co.  v.  New  York  A  N.  R.  Co.  ir>i> 
N.  Y.  432,  34  L.  R.  A.  84,  65  Am.  St,  Rep.  689,  44  N.  E.  1043,  holding  equity  will 
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not  permit  majority  stockholders  U)  manipulate  corjJorate  affairs  to  injury  of 
minority. 

Limited  in  Hennessy  v.  Muhleman,  27  Misc.  233,  57  N.  Y.  Supp.  114,  holding 
stockholder  may  enjoin  lease  involving  practical  abandonment  during  its  term  of 
corporate  purposes. 

2  L.  R.  A.  655,  KUNTZ  v.  SUMPTION,  117  Ind.  1,  19  N.  E.  474. 

Followed  without  special  discussion  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Marion  County,  19  Ind.  App.  66,  49  N.  E.  61. 

Dae  proces*  of  lavr. 

Cited  in  Walsh  v.  State,  142  Ind.  363,  33  L.  R.  A.  394,  41  N.  E.  65,  with  state- 
ment that  constitutional  defect  in  statute  from  nonrequirement  of  notice  had 
l)een  remedied  by  amendment;  Loesch  v.  Koehler,  144  Ind.  282,  35  L.  R.  A.  <^3, 
41  N.  E.  326,  holding  act  authorizing  humane  society  to  kill  injured  animal,  not 
providing  for  notice  to  owner,  unconstitutional:  McGavock  v.  Omaha,  40  Neb. 
79.  58  N.  W.  543,  holding  law  giving  city  power  to  change  grades  must  provide 
for  notice,  which  must  be  given  as  prescribed;  Evansville  &  I.  R.  Co.  v.  Hays,  118 
Tnd.  218.  20  N.  E.  736,  holding  assessments,  without  notice  by  board  of  equaliza- 
tion, invalid;  Campbell  v.  Monroe  County,  118  Ind.  120,  20  N.  E.  772,  holding 
notice  essential  in  reassessment  proceedings;  Scudder  v.  Jones,  134  Ind.  551,  32 
N.  E.  221,  holding  assessment,  without  statutory  n^ice,  of  abutting  property  for 
improvement,  ineffective;  Kirsch  v.  Braun,  153  Ind.  261,  63  N.  E.  1082,  holding 
opportunity  for  hearing  of  parties  interested  necessary  to  sustain  assessments 
for  improvement;  Power  v.  Larabee,  2  N.  D.  153,  49  N.  W.  724,  holding  omis- 
sion of  equalization  board  to  meet  at  time  ^ed  by  law  for  hearing  defeats  as- 
sessment. 

Cited  in  footnotes  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  17  L.  R.  A.  286,  which 
holds  valid  act  authorizing  attorneys'  fees  against  railroad  corporations  in  suits 
on  claims;  Carleton  v.  Rugg,  5  L.  R.  A.  193,  which  holds  statute  authorizing  in- 
junction against  liquor  nuisance  does  not  unlawfully  deprive  of  property  or 
privileges;  State  v.  Sponaugle.  43  L.  R.  A.  727,  which  sustains  forfeiture  of  land 
for  five  years*  failure  to  enter  for  taxation;  Davis  v.  St.  Louis  County,  33  L.  R. 
A.  432,  which  holds  void  act  authorizing  location  and  marking  of  section  comers 
without  notice  to  persons  to  be  assessed  for  cost  of  same;  Branson  v.  Gee,  24  L. 
R.  A.  355,  which  holds  act  authorizing  taking  of  gravel  from  private  lands  with- 
out notice  for  highway  repairs  valid. 

Cited  in  notes  (3  L.  R.  A.  194,  11  L.  R.  A.  296)  on  constitutional  protection 
of  property  rights;  (4  L.  R.  A.  724,  5  L.  R.  A.  359,  11  L.  R.  A.  224)  on  due 
process  of  law:  .(11  L.  R.  A.  225)  on  due  process  of  law;  necessity  of  oppor- 
tunity for  hearing. 

AsMeMnnent  proGeedliiir«»  ^vvhat  notice  •uffident. 

Cited  in  Tucker  v.  Sellers,  130  Ind.  519,  30  N.  E.  531,  holding  notice  of  original 
assessment  does  not  validate  second  assessment;  Eaton  v.  Union  County  Nat. 
Bank,  141  Ind.  163,  40  N.  E.  693,  holding  appearance  of  one  subpoenaed  as  witness 
before  tax  board  not  waiver  of  statutory  notice;  Adams  v.  Shelbyville,  154  Ind. 
o45,  49  L.  R.  A.  825,  57  N.  E.  114,  77  Am.  St.  Rep.  484  (dissenting  opinion),  ma- 
jority holding  act  providing  for  hearing  of  persons  aggrieved  impliedly  author- 
izes assessment  for  improvements  conforming  to  benefits ;  Pulaski  County  v.  Senn, 
117  Ind.  413,  20  N.  E.  276;  Hubbard  v.  Goss,  167  Ind.  487,  62  N.  E.  36,  holding 
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requirement  of  special  notioe  of  change  of  assessment  of  individiial  does  not  apply 
to  general  order  of  equalization;  Klein  v.  Tuhey,  13  Ind.  App.  76,  40  N.  E. 
144,  holding  general  notice  by  publication,  as  prescribed  by  statute,  of  hearing 
on  proposed  improvement,  validates  assessment;  Barber  Asphalt  Paving  Co.  v. 
Edgerton,  125  Ind.  463,  25  N.  E.  436,  holding  substantial  compliance  with  statute 
requiring  notice  of  proposed  improvement  validates  assessment  of  abutting  own- 
ers; McEneney  v.  Sullivan,  125  Ind.  409,  25  N.  E.  540,  holding  notice  to  abutting 
owners  to  make  objection  to  street  improvement  authorizes  assessment  therefor. 

Distinguished  in  Hyland  v.  Brazil  Block  Coal  Co.  128  Ind.  340,  26  N.  E.  672, 
holding  no  notice  to  corporation  required  of  meeting  of  board  directed  by  law 
to  value  and  assess  corporation  property;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  133  Ind.  538,  18  L.  R.  A.  741,  33  N.  E.  421,  and  Smith  v.  Rude  Bros. 
Mfg.  Co.  131  Ind.  153,  30  N.  E.  947,  holding  law  requiring  statement  by  corpora- 
tion to  be  presented  to  board  directed  to  assess  capital  stock  sufficient  notice. 
—  Notice  not  avthoriaed  by  law,  no  notice. 

Cited  in  Cummings  v.  Stark,  138  Ind.  101,  34  N.  E.  444,  holding  notice  by 
state  tax  board,  not  authorized  by  law,  not  legal  notice  validating  assessment; 
Terre  Haute  &  I.  R.  Co.  v.  Baker,  122  Ind.  441,  24  N.  E.  83,  holding  notioe  not 
authorized  by  law  cannot  give  court  jurisdiction;  United  States  v.  American 
Lumber  Co.  80  Fed.  313,  holding  service  of  subpoena  outside  of  court's  jurisdic- 
tion no  notice. 

^—  Constitutionality  of  la^vv  not  expressly  providing  for  notice  of  amieas- 
ment. 

Disapproved,  in  effect,  in  Allman  v.  District  of  Columbia,  3  App.  D.  C.  25. 
holding  notice  necessary  to  validate  assessment  for  street  need  not  be  provided  for 
in  act;  Carroll  v.  Alsup,  107  Tenn.  277,  64  S.  W.  193,  holding  statute  fixing  time 
and  place  of  meeting  of  equalization  board  sufficient  notice  to  validate  change 
in  individual  assessment. 
Pollers  of  board  of  eqnallaatlon. 

Cited  in  Satter white  v.  State,  142  Ind.  20,  40  N.  E.  654  (dissenting  opinion), 
majority  holding  that  equalization  board  may  require  witness  to  testify  in  pre- 
liminary examination  before  giving  notice  of  assessment  to  taxpayer;  Jones  v. 
Rushville  Natural  Gas  Co.  135  Ind.  598,  35  N.  E.  390,  holding  board  of  equalizji- 
tion  quasi-judicial  tribunal  whose  assessment  of  corporation  stock  is  binding. 
LiCsrlslatare  cannot  confer  Judicial  po-vvers. 

Cited  in  State  ex  rel.  Hovey  v.  Noble,  118  Ind.  355,  4  L.  R.  A.  105,  10  Am.  St. 
Rep.  143,  21  N.  E.  244,  holding  legislature  cannot  confer  judicial  powers; 
Smythe  v.  Boswell,  117  Ind.  366.  20  N.  E.  263,  holding  powers  of  courts  derived 
from  Constitution,  not  from  legislature;  State  v.  Runyan,  130  Ipd.  209.  29  N.  E. 
779,  holding  town  trustee  not  judicial  officer;  therefore  presentation  of  false  affi- 
davit to  him  not  perjury;  Langenberg  v.  Decker,  131  Ind.  480,  16  L.  R.  A.  113, 
31  N.  E.  190,  holding  board  of  tax  commissioners  quasi- judicial  body,  on  which 
power  to  punish  for  contempt  not  conferrable;  Ellis  v.  Steuben  County,  153  Ind. 
92,  64  N,  E.  382,  holding  statute  requiring  exercise  of  judgment  and  discretion 
by  ministerial  officer  not  unconstitutional  as  imposing  judicial  functions. 

2  L.  R.  A.  659,  LEE  v.  SIMPSON,  37  Fed.  12.. 

Final  hearing.  39  Fed.  235,  which  was  affirmed  in  134  U.  S.  572,  33  L.  ed.  1038, 
10  Sup.  Ct.  Rep.  631. 
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ESzeeiition  of  poTrer  of  appointmemta 

Cited  in  Lee  v.  Simpson,  39  Fed.  240,  holding  power  of  appointment  by  will 
executed  by  reference  thereto  followed  by  general  bequest. 

Riflrht  to  folloTT  trust  fand«. 

Cited  in  footnote  to  Central  Stock  A  Grain  Exchange  v.  Bendinger,  56  L.  R. 
A.  875,  which  holds  broker  liable  to  refund  to  principal  money  illegally  taken 
from  agent  as  margins  on  gambling  transaction. 

2  L.  R.  A.  662,  GILPATRICK  v.  GLIDDEN,  81  Me.  137,  10  Am.  St.  Rep.  245,  16 
Atl.  464. 
Second  appeal,  82  Me.  202,  19  Atl.  166. 

Resnltinv  trust*. 

Cited  in  Cross  v.  Bean,  83  Me.  64,  21  Atl.  752,  holding  legal  title  of  land  sub- 
ject to  trust  in  favor  of  vendee,  except  in  hands  of  bona  fide  purchaser  for  value; 
Von  Trotha  y.  Bamberger,  15  Colo.  10,  24  Pac.  883,  holding  resulting  trust  may 
be  established  by  parol  where  legal  title  held  in  fraud  of  equitable  owner;  Ah  reus 
V.  Jones,  169  N.  Y.  561,  88  Am.  St.  Rep.  620,  62  N.  E.  666,  holding  property  con- 
veyed on  promise  of  grantee  to  pay  sum  to  third  person  impressed  with  trust; 
Grant  v,  Bradstreet.  87  Me.  596,  33  Atl.  165,  holding  promise  to  pay  annuity 
inducing  decedent  not  to  make  will  enforceable  in  equity;  Ransdel  v.  !Moore,  153 
Ind.  408,  53  L.  R.  A.  759,  53  N.  E.  767,  holding  property  impressed  with  trust 
where  heir,  by  promising  to  convey,  prevents  disposal  by  decedent;  Lawrence  v. 
Oglesby,  178  111.  129,  62  N.  E.  945,  holding  promise  by  beneficiary  in  will  previ- 
ously made  to  pay  sum  of  money,  enforceable;  Amherst  College  v.  Ritch,  151  N. 
Y.  323,  37  L.  R.  A.  321,  46  N.  E.  876,  Affirming  10  Misc.  523,  31  X.  Y.  Supp. 
885,  holding  promise  to  dispose  of  bequest  as  indicated  by  testator-  creates 
trust. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Shepard,  68  L.  R.  A.  115,  which 
holds  implied  trust  arises  in  favor  of  grantor  reserving  right  of  action  against 
elevated  railroad  for  damages  to  property,  against  subsequent  purchaser  re- 
covering such  damages. 

Cited  in  note  (20  L.  R.  A.  467)  on  gifts  by  will  as  affected  by  promises  made 
to  testator. 

Distinguished  in  Whitehouse  v.  Bolster,  96  Me.  463,  60  Atl.  240,  holding  assent 
of  heir  to  proposed  disposition  of  property  creates  no  trust  where  decedent  did 
not  rely  thereon;  Orth  v.  Orth,  146  Ind.  197,  32  L.  R.  A.  306,  57  Am.  St.  Rep. 
185,  42  N.  E.  277,  holding  parol  promise  by  beneficiary  of  will  to  carry  out 
testator's  wishes  does  not  create  trust. 

Not  followed  in  Moore  v.  Campbell,  102  Ala.  450,  14  So.  780,  holding  parol 
trust  not  enforceable  against  real  property  devised. 

Bnforceabillty  of  verbal  affreements  vrltbla  statute  of  frauds. 

0 

Cited  in  Hallowell  Nat.  Bank  v.  Marston,  85  Me.  493,  27  Atl.  629,  holding  in- 
dorser  estopped  by  conduct  to  assert  invalidity  of  waiver  of  protest  not  in  >vriting. 

Cited  in  note  (5  L.  R.  A.  245)  on  enforceability  of  verbal  contract  for  exchange 
of  lands. 

Facts  found  by  trial  court  prevail  in  appellate. 

Cited  in  Gardiner  Sav.  Inst.  v.  Emerson,  91  Me.  639,  40  Atl.  561,  and  Cross  v. 
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Bean,  83  Me.  63,  21  Atl.  752,  holding  findings  of  fact  by  trial  judge  prevail,  un- 
less clearly  shown  erroneous. 

2  L.  R,  A.  667,  PHENIX  INS.  CO.  v.  FIRST  NAT.  BANK,  85  Va.  765,  17  Am. 

St.  Rep.  101,  8  S.  E.  719. 
Rivl&t  of  «i&brov«ted  insurer* 

Cited  in  footnote  to  New  Hampshire  F.  Ins.  Co.  y.  National  L.  Ins.  Co.  57  L. 
R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims  against 
mortgagor,  to  insist  on  charging  mortgagee,  retaining  more  than  its  share  from 
other  policy,  with  amount  paid  to  mortgagor. 

2  L.  R.  A.  668,  KERR  v.  LUNSFORD,  31  W.  Va.  659,  8  S.  E.  498. 
Burden  of  proof. 

Cited  in  Seebrock  v.  Fedawa,  30  Neb.  433,  46  N.  W.  650,  holding  burden  of 
proving  testator's  sanity  is  upon  proponent;  Eakin  v.  Hawkins,  52  W.  Va.  126. 
43  S.  E.  211,  holding  burden  is  on  attacking  parties  to  show  insanity  of  grantor 
in  deed. 

Interest  of  wltneMi* 

Cited  in  Trowbridge  v.  Stone,  42  W.  Va.  458^  26  S.  E.  363,  holding  testimony  of 
interested  nonexpert  witnesses  inadmissible  as  to  mental  capacity  to  do  valuable 
labor. 

Distinguished  in  Coffman  v.  Hendrick,  32  W.  Va.  125,  9  S.  E.  65,  holding  wit- 
ness unprovided  for  in  will,  who  would  inherit  in  its  absence,  may  testify  in  its 
support. 

Opinion  of  vritneMi. 

Cited  in  State  v.  Musgrave,  43  W.  Va.  684,  28  S.  E.  813,  hoUling  opinion  of 
witness  on  question  within  common  knowledge  or  experience  inadmissible;  Shep- 
herd V.  Snodgrass,  47  W.  Va.  83,  34  S.  E.  879,  holding  opinion  of  nonexpert  wit- 
ness of  slight  value  unless  coupled  with  facts  sustaining  it;  Aultman  Co.  v. 
Ferguson,  8  S.  D.  464,  66  X.  W.  1081,  holding  expert  witness  cannot  state  value 
of  article  based  on  description  of  it. 

Cited  in  notes  (36  L.  R.  A.  70)  on  opinions  as  to  testamentary  capacity;  (38 
L.  R.  A.  729)  as  to  who  may  give  testimony  as  to  mental  capacity;  (36  L.  R.  A. 
68)  on  testimony  of  expert  witness  as  to  testator's  sanity;  (42  L.  R.  A.  766) 
on  weight  of  expert  testimony. 

Hypotbetlcnl  qnestlons. 

Cited  in  State  v.  Privitt,  175  Mo.  226,  75  S.  W.  457,  sustaining  hypothetical 
question,  in  accordance  with  counsel's  theory,  leaving  out  essential  ingredients 
in  case. 

Cited  in  note   (39  L.  R.  A.  313,  314)  on  hypothetical  statements  or  questions. 

Brror  in  exelndlns:  evidence. 

Cited  in  Tower  v.  Whip,  53  \V.  Va,  162,  63  L.  R.  A.  945,  44  S.  E.  179,  holding 
rejection  of  admissible  evidence  error. 

Reversal  for  Illegal  evidence. 

Cited  in  Taylor  v.  Baltimore  &  O.  R.  Co.  33  W.  Va.  58,  10  S.  E.  29,  holding 
erroneous  admission  of  evidence  not  prejudicial  not  ground  for  reversal:  Bartlett 
V.  Patton,  33  W.  Va.  83,  5  L.  R.  A.  529,  10  S.  E.  21,  holding  improper  evidence 
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doefl  not' justify  reversal  when  other  testimony  requires  verdict  given;  Michaelson 
V.  Gautley,  45  W.  Va.  642,  32  S.  E.  170,  holding  judgment  will  be  reversed  if 
illegal  evidence  admitted  may  have  been  prejudicial. 

■S^ldence  of  atteatinv  vrltneaaes  as  to  testator's  sanity. 

Cited  in  notes  (38  L.  R.  A.  746)  as  to  evidence  of  attesting  witnesses  as  to 
testamentary  capacity;  (39  L.  R.  A.  720)  as  to  weight  of  opinion  of  attesting 
witness  as  to  testamentary  capacity. 

Distinguished  in  Ward  v.  Brown,  53  W.  Va.  265,  44  S.  E.  488,  holding* instruc- 
tion that  evidence  of  attesting  witnesses,  testifying  against  testator's  sanity,  is 
entitled  to  peculiar  weight,  erroneous. 

Capacity  to  make  deed. 

Cited  in  Dean  v.  Dean,  42  Or.  298,  70  Pac.  1039,  holding  greater  degree  of 
mental  capacity  required  to  make  deed  than  to  execute  will;  Eakin  v.  Hawkins, 
52  W.  Va.  127,  43  S.  E.  211,  holding  feebleness  of  mind  will  not  invalidate  deed 
of  grantor  understanding  nature  of  act. 

Time  of  evidence  as  to  capacity. 

Cited  in  Martin  v.  Thayer,  37  W.  Va.  62,  16  S.  E.  489,  holding  testamentary 
capacity  determined  by  testator's  mental  condition  when  will  was  executed; 
Bever  v.  Spangler,  93  Iowa,  597,  61  N.  W.  1072,  holding  testimony  as  to  mental 
soundness  for  six  years  after  execution  of  will  admissible. 

Old  ave  not  proof  of  Incapacity. 

Cited  in  Buckey  v.  Buckey,  38  W.  Va.  173,  18  S.  E.  383,  and  Bowdoin  College 
V.  Merritt,  75  Fed.  488,  holding  old  age  does  not  disqualify  one  to  execute  deed. 

Testamentary  capacity. 

Cited  in  Roller  v.  Kling,  150  Ind.  164,  49  N.  E.  948,  to  contention  that  testa- 
mentary capacity  depends  on  ability  to  know  and  understand,  and  not  on  actual 
knowledge;  Perkins  v.  Perkins,  116  Iowa,  260,  90  N.  W.  55,  holding  testamentary 
capacity  consists  in  understanding  nature  of  will  and  ability  to  recollect  proper- 
ty, objects  of  bounty,  and  manner  of  distribution. 

Cited  in  notes  (4  L.  R.  A.  738)  as  to  testamentary  capacity;  (12  L.  R.  A.  162) 
on  testamentary  capacity  as  affected  by  insane  delusion. 

Inference  of  nndue  Inllnence. 

Cited  in  footnote  to  Re  Shell,  53  L.  R.  A.  387,  which  holds  undue  influence  in 
procuring  will  not  inferable  from  motive  and  opportunity  alone. 

Repetition  In  Instrnctlons. 

Cited  in  State  v.  Bingham,  42  W.  Va.  240,  24  S.  E.  883;  and  State  v.  Sheppard 
49  W.  Va.  611,  39  S.  E.  676,  holding  instruction  properly  refused  if  already  sub- 
stantially given. 

Instruction  must  not  assume  facts. 

Cited  in  Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  39  W.  Va.  101,  24  L.  R.  A.  55, 
19  S.  E.  571;  Fisher  v.  West  Virginia  &  P.  R.  Co.  39  W.  Va.  373,  23  L.  R.  A.  701, 
19  S.  E.  678;  Bentley  v.  Standard  F.  Ins.  Co.  40  W.  Va.  747,  23  S.  E.  584;  Oliver 
v.  Ohio  River  R.  Co.  42  W.  Va.  723,  26  S.  E.  444,  — holding  instructions  must  be 
based  on  facts  in  evidence. 

Control  of  verdict  by  special  llndlnirs. 

Cited  in  Bess  v.  Chesapeake  &  0.  R.  Co.  35  W.  Va.  499,  29  Am.  St.  Rep.  820,  14 
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S.  E.  234,  holding  inconsistent  special  findings  control  general  verdict;  Gilling- 
ham  V.  Ohio  River  R.  Co.  35  W.  Va.  601,  14  L.  R.  A.  803,  29  Am.  St.  Rep.  827,  14 
S.  E.  243,  holding  immaterial  special  finding  does  not  control  general  verdict; 
Peninsular  Land  Transp.  &  Mfg.  Co.  v.  Franklin  Ins.  Co.  35  W.  Va.  669,  14  S.  £. 
237,  holding  special  interrogatories  properly  refused  if  immaterial. 

Interrovatorle«  eonuiutemt  vrlth  verdict. 

Cited  in  Wheeling  Bridge  Co.  v.  Wheeling  &.  Bridge  Co.  34  W.  Va.  170,  11  S. 
£.  1009,-  sustaining  refusal  of  interrogatories  calling  for  special  findings  con- 
sistent with  general  verdict;  Peninsular  Land  Transp.  &  Mfg.  Co.  v.  Franklin 
Ins.  Co.  35  W.  Va.  669,  14  S.  E.  237,  holding  interrogatories  should  be  pro- 
pounded if  findings  would  be  inconsistent  with  general  verdict. 

Revievr  of  discretion. 

Cited  in  McKelvey  v.  Chesapeake  A  O.  R.  Co.  35  W.  Va.  508,  14  S.  E.  261,  hold- 
ing court's  discretion  in  submitting  interrogatories  reviewable. 

Jolnlnff  incompatible  prayers  for  relief* 

Cited  in  Mathews  v.  Tyree,  53  W.  Va.  301,  44  S.  E.  526,  holding  probate  can- 
not be  affirmed  in  suit  to  construe  will,  to  which  heirs,  as  devisees,  are  parties: 
Ward  V.  Brown,  53  W.  Va.  232,  44  S.  E.  488,  holding  alleged  invalidity  of  be- 
quest does  not  affect  legatee's  right  to  appeal  from  decree  declaring  will  void; 
Day  V.  National  Mut.  Bldg.  &  L.  Asso.  53  W.  Va.  554,  44  S.  E.  779,  holding 
borrower  from  building  association  cannot  include  in  bill  to  have  his  stock  de- 
clared void  a  demand  for  appointment  of  receiver  in  interests  of  shareholders. 

Newspaper  comment. 

Cited  in  Copeland  v.  Wabash  R.  Co.  176  Mo.  683,  75  S.  W.  106,  holding  read- 
ing by  jurors,  pending  trial  of  negligence  case,  of  newspaper  account  of  former 
trial  no  ground  for  reversal. 

2  L.  R.  A.  680,  PITTSBURG,  W.  &  K.  R,  CO.  v.  BENWOOD  IRON  WORKS,  31 

W.  Va.  710,  8  S.  E.  453. 
Bminent   domain. 

Cited  in  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  567. 
66  N.  E.  765,  holding  gas  company  cannot  condemn  land  for  pipe  line  without 
showing  it  is  furnishing  gas  for  public  use;  F.  B.  R.  Cemetery  Asso.  v.  Redd. 
33  W.  Va.  265,  10  S.  E.  405,  holding  application  to  condemn  land  for  cemetery 
must  distinctly  state  that  it  is  needed  for  public  use;  Board  of  Health  v.  Van 
Hoesen,  87  Mich.  539,  14  L.  R.  A.  116,  also  footnote  p.  114,  49  N.  W.  894,  which 
holds  power  of  eminent  domain  not  conferrable  on  rural  cemetery  corporation. 

Cited  in  notes  (4  L.  R.  A.  785,  789,  792)  on  right  of  eminent  domain;  (7  L. 
R.  A.  152)  on  exercise  of  right  of  eminent  domain  a  political,  not  a  judicial, 
question;  (3  L.  R.  A.  176)  on  title  to  land  taken  for  public  use;  (11  L.  R.  A. 
286)   on  constitutional  protection  of  property  rights. 

"Wbat  constitute*  "public  nae." 

Cited  in  Kyle  v.  Texas  &  W.  O.  R.  Co.  (Tex.  App.)  4  L.  R.  A.  279,  denying 
railroad's  right  to  condemn  land  for  spur  track  running  to  private  mills  anil 
wharves. 

Cited  in  footnotes  to  Re  Bar  re  Water  Co.  9  L.  R.  A.  195,  which  holds  run- 
ning of  motors  for  light  manufacturing  not  a  public  purpose  for  which  water 
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of  stream  may  be  appropriated;  Bridal  Veil  Lumbering  Co.  v.  Johnson,  34  L. 
R.  A.  368,  which  sustains  right  of  railroad  built  through  timbered  region  for 
few  miles  to- sawmill  to  exercise  of  eminent  domain;  Paxton  v.  H.  Irrigating 
Canal  &  Land  Co.  v.  Farmers'  &  M.  Irrig.  &  Land  Co.  29  L.  R.  A.  853,  which 
holds  condenmation  of  land  for  irrigating  ditches  to  be  "for"  public  purpose; 
Wisconsin  Water  Co.  v.  Winans,  20  L.  R.  A.  662,  which  denies  water-supply 
company's  right  to  condemn  land  for  pipe  line. 

Cited  in  note  (20  L.  R.  A.  438)  on  power  to  condemn  right  of  way  for  rail- 
road sidings  to  private  establishments;  (14  L.  R.  A.  480)  on  public  purposea 
for  which  money  may  be  appropriated  or  raised  by  taxation. 

Distinguished  in  Chicago  &  N.  W,  R.  Co.  v.  Morehouse,  112  Wis.  7,  56  L.  R. 
A.  243,  88  Am.  St.  Rep.  918,  87  N.  W.  849,  sustaining  railroad's  right,  under 
statute,  to  condemn  land  for  spur  track  to  single  industry,  open  to  all  desiring 
service. 

Disapproved  in  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  590,  57  Atl.  lOOl^  sustaining 
railroad's  right  to  condemn  land  for  branch  track  to  lime  quarry. 

Appeal  In  condemnation  proceeding** 

Cited  in  Wheeling  Bridge  &  T.  R.  Co.  v.  Wheeling  Steel  &  I.  Co.  41  W.  Va. 
752,  24  8.  E.  651,  holding  writ  of  error  to  interlocutory  order  in  condemnation 
[iroceedings,  that  applicant  has  right  to  take  property  upon  paying  compen- 
siition   improperly   allowed. 

Private  corporation*,  Trbat  are. 

Cited  in  State  v.  Peel  Splint  Coal  Co.  36  W.  Va.  845,  17  L.  R.  A.  399,  15  S. 
E.  1000,  by  English,  J.,  dissenting,  who  holds  coal  mining  company  a  private- 
corporation. 

2  L.  R.  A.  691,  McCOULL  v.  MANCHESTER,  85  Va.  579,  8  S.  E.  379. 
Doty  to  keep  streets  in  safe  condition. 

Cited  in  notes  (10  L.  R.  A.  737)  as  to  duty  of  city  to  keep  streets  in  safe 
condition;  (8  L.  R.  A.  829,  10  L.  R.  A.  474)  on  obstruction  of  street  for  build- 
ing purposes. 

2  L.  R.  A.  694,  LOUISVILLE  &  N.  R.  Co.  v.  BALLARD,  88  Ky.  159,  10  S.  W. 

429. 
Pnnitive  damagres. 

Cited  in  Memphis  &  C.  Packet  Co.  v.  Nagel,  97  Ky.  15,  29  S.  W.  743,  holding 
carrier  liable  in  punitive  damages  for  insulting  and  wrongfully  taking  pas- 
.<«enger   past  her  destination. 

2  L.  R.  A.  695,  SMETHURST  v.  INDEPENDENT  CONG.  CHURCn,  148  Mass. 

261,  12  Am.  St.  Rep.  550,  19  N.  E.  387. 
Use  of  hiffhTray  by  adjoining  o^wner. 

Cited  in  Morris  v.  Whipple,  183  Mass.  29,  66  N.  E.  199,  raising  without 
deciding,  question  whether  carpet  and  canopy  across  sidewalk  to  street  is  a 
reasonable  use  by  adjoining  owner. 

Negrliffence. 

Cited  in  Shepard  v.  Creamer,  160  Mass.  498,  36  N.  E.  475,  holding  it  negli- 
gence to  maintain  building  so  constructed   that  snow  or  ice  is  liable  to   fall 
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upon  travelers;  Cork  v.  Blossom,  162  Mass.  333,  26  L.  E.  A.  258,  44  Am.  St. 
Rep.  362,  38  N.  £.  495,  holding  one  liable  for  injury  due  to  fall  of  high 
chimney  in  a  not  unusual  gale;  Manning  v.  West  End  Street  R.  Go.  166  Mass». 
231,  44  N.  E.  135,  holding  one  momentarily  stopping  on  street  not  n^Iigent  it' 
struck  by  switch  stick  flying  from  hands  of  car  conductor. 

Cited  in  footnote  to  Davis  v.  Niagara  Falls  Tower  Co.  57  L.  R.  A.  545,  which 
sustains  right  to  injunction  against  maintaining  tower  so  that  ice  forming  on 
it  falls  on  adjoining  property. 

Cited  in  note  (12  L.  R.  A.  322)  on  duly  as  essential  element  of  negligence: 
(12  L.  R.  A.  190)  as  to  liability  of  owner  for  injury  caused  by  materials  fall- 
ing into  street. 

Proximate  caaae. 

Cited  in  McCauley  v.  Norcross,  155  Mass.  587,  30  N.  E.  464,  holding  leavintf 
beams  where  they  might  fall  on  some  one  below  proximate  cause  of  injury, 
although  careless  person  toppled  them  over. 

Cited  in  footnotes  to  Schumaker  v.  St.  Paul  &  D.  R.  Co.  12  L.  R.  A.  257. 
which  hold  master's  neglect  to  furnish  transportation  proximate  cause  of  injun- 
in  walking  to  find  shelter;  McClain  v.  Garden  Grove,  12  L.  R.  A.  482,  which 
holds  narrowness  of  bridge  and  insufficiency  of  railings  not  proximate  cause  of 
injury  from  horse  falling  on  account  of  disease  or  choking;  Vallo  v.  United 
States  Exp.  Co.  14  L.  R.  A.  743,  which  holds  throwing  trimk  from  deliver) 
wagon  in  highway  proximate  cause  of  traveler  falling  over  another  trunk: 
Herr  v.  Lebanon,  16  L.  R.  A.  106,  which  holds  want  of  barrier  not  proximate 
cause  of  omnibus  going  over  wall,  horse  attempting  to  rise;  Southwestern  Teleg. 
&  Teleph.  Co.  v.  Robinson,  16  L.  R.  A.  545,  which  holds  telephone  company  liable 
for  injury  by  electricity  generated  by  thunder  storm  in  low  hanging  telephone 
wire;  Kieffer  v.  Hummelstown,  17  L.  R.  A.  217,  which  holds  borough  not  liable 
for  injury  to  one  thrown  on  stone  pile  on  roadside  by  fall  of  horse,  due  to 
struggles  of  other  horse  frightened  by  shooting;  McKenna  v.  Baessler,  17  L. 
R.  A.  310,  which  holds  original  fire  proximate  cause  of  destruction  of  property 
by  back  fire;  Gibney  v.  State,  19  L.  R.  A.  365,  which  holds  unsafe  bridge  cause 
of  drowning  of  father  trying  to  save  child  falling  into  water  through  defect; 
Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582,  as  to  proximate  cauae 
of  injury  to  shipper  while  stepping  from  stock  car  to  caboose;  Mueller  v.  Mil- 
waukee Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sudden  stopping  of  street 
car  in  front  of  funeral  procession  cause  of  injury  to  first  carriage  by  pole  of 
second;  Wood  v.  Pennsylvania  R.  Co.  36  L.  R.  A.  199,  which  holds  failure  to 
give  warning  of  approach  of  train  not  proximate  cause  of  injury  to  one  struck 
by  body  of  other  person  hit  by  train. 

Cited  in  notes   (12  L.  R.  A.  280,  17  L.  R.  A.  38)   as  to  proxima*^e  cause  of 

injury;    (45  L.  R.  A.  87)   on  rule  of  proximate  cause  in  malicious  torts;    (7  L. 

R.  A.  132,  13  L.  R.  A.  733)  as  to  proximate  and  remote  cause  of  injury;    (12  L. 

R.  A.  283)    as  to  concurrent  or  co-operative  cause  of  injury;    (8  L.  R.  A.  85) 

as  to  effect  produced  by  intervening  cause;    (8  L.  R,  A.  82)    as  to  liability  for 

consequential  injuries  due  to  negligent  act. 
i 
i  Rlirlits  of  traveler. 

Cited  in  Nead  v.  Ro^coe  Limiber  Co.  54  App.  Div.  622,  66  N.  Y.  Supp.  419, 

!  holding  one  run  into  while  tightening  canvas  cover  to  his  cart  a  traveler. 

Cited  in  note   (10  L.  R.  A.  737)   as  to  who  is  protected  as  traveler. 
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Nature  of  rejected  testimony* 

Cited  in  Ck)m.  v.  Smith,  163  Mass.  429,  40  N.  E.  189,  and  Shinners  v.  Locks 
A  Canals,  164  Mass.  169,  12  L.  R.  A.  557,  26  Am.  St.  Rep.  226,  28  N.  E.  10, 
holding  exclusion  of  testimony  not  reviewable  unless  bill  of  exceptions  shows 
its  nature;  Boykin  v.  State,  40  Fla.  492,  24  So.  141,  holding  exclusion  of  testi- 
mony not  reviewable  unless  its  nature  is  indicated  by  the  question  or  an  offer 
made. 

2  L,  R.  A.  697,  8TARRATT  v.  MULLEN,  148  Mass.  570,  20  N.  E.  178. 
Bvidenee  dtoprovinv  fact  or  csontract  alleved. 

Cited  in  Lansky  v.  West  End  Street  R.  Co.  173  Mass.  20.  53  N.  E.  129,  holding 
defendant's  proof  that  injury  happened  at  place  other  than  alleged  does  not 
make  new  case  plaintiff  entitled  to  meet;  Frost  v.  Sumner,  149  Mass.  100,  21 
N.  £.  231,  holding  evidence  of  agreement  to  accept  legacy  in  payment  of  services 
sued  for  admissible;  Stewart  v.  Thayer,  170  Mass.  562,  49  N.  E.  1020,  liolding 
defendant,  to  disprove  contract  alleged,  may  show  he  made  different  one;  Cargill 
V.  Atwood,  18  R.  I.  308,  27  Atl.  214,  holding  defendant  may  show  goods 
charged  to  him  were  furnished  in  payment  of  debt  due  him. 

BnrdcA  of  proof* 

Cited  in  Hunting  v.  Downer,  151  Mass.  278,  23  N.  E.  832,  to  point  that  plain- 
tiff must  show  that  note  sued  on  was  given  for  loan  as  alleged;  Johnson  v. 
Kimball,  172  Mass.  401,  52  N.  E.  386,  holding  plaintiff  must  show  that  money 
paid  and  services  rendered  were  furnished  as  consideration  for  a  legal  obliga- 
tion; Miliiken  v.  Randall,  89  Me.  207,  36  Atl.  75,  holding  plaintiff  must  show 
performance  of  agreement  to  care  for  ice  until  shipment,  in  action  for  purchase 
price;  Johnson  v.  Wanamaker,  17  Pa.  Super.  Ct.  306,  holding  plaintiff  in 
qucmtum  meruit  must  show  facts  from  which  law  will  infer  promise  to  pay. 

• 

2  L.  R.  A.  698,  DELANO  v.  BRUERTON,  148  Mass.  619,  20  N.  E.  308, 
Inheritance  by  adopted  child. 

Cited  in  Fiske  v.  Pratt,  157  Mass.  84,  31  N.  E.  715,  to  point  that  adopted 
son  in  absence  of  will,  inherits  the  estate;  Stearns  v.  Allen,  183  Mass.  410,  97 
Am.  St.  Rep.  441,  67  N.  E.  349,  holding  adopted  daughter  inherits  as  sister, 
from  son  of  one  of  adopting  parents. 

Cited  in  footnote  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state. 

Cited  in  note  (17  L.  R.  A.  436)  as  to  effect  of  adoption  on  relationship  to 
others. 

Distinguished  in  Re  Reel,  33  Pittsb.  L.  J.  N.  S.  130,  holding  adopted  grand- 
child may  share  in  adopting  father's  estate  as  child  and  grandchild. 

2  L.  R.  A.  699,  MANUFACTURERS  NAT.  BANK  v.  CONTINENTAL  BANK, 

148  Mass.  553,  12  Am.  St.  Rep.  598,  20  N.  E.  193. 
Credit. 

Cited  in  Beal  v.  Somerville,  17  L.  R.  A.  295,  1  C.  C.  A.  601,  5  U.  S.  App.  14, 
50  Fed.  650,  holding  bank  bailee  of  checks  deposited,  although  immediately 
credited  to  depositor  and  bank;  National  Bank  of  Commerce  v.  Johnson,  6  N. 
D.    185,   69   N.   W.   49,  holding  indorsement  for  credit   creates,   on  collection. 
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relation  of  creditor  and  debtor  between  depositor  and  bank;  Fifth  Nat.  Bank 
▼.  Armstrong,  40  Fed.  49,  holding  title  to  uncollected  paper  before  provisional 
credit  is  drawn  against  depends  on  intent. 

Distinguished  in  Franklin  County  Nat.  Bank  t.  Beal,  49  Fed.  607,  holding 
collecting  and  forwarding  banks  debtor  and  creditor  after  collection  and  credit 
of  amount. 

Indorsement  "for  aoconnt  of*" 

Cited  in  People's  Bank  v.  Jefferson  County  Sav.  Bank,  106  Ala.  534.  54  Am. 
St.  Rep.  59,  17  Sa  728,  holding  indorsement  "for  account  of"  gives  notice  of 
ownership  in  indorser. 

Indorsement  "for  eoUectlon." 

Cited  in  First  Nat.  Bank  v.  Armstrong,  42  Fed.  197;  Citizens'  Nat.  Bank  v. 
City  Nat.  Bank,  111  Iowa,  216,  82  N.  W.  464;  National  Bank  of  Commerce  v. 
Johnson,  6  N.  D.  184,  69  N.  W.  49, —  holding  indorsement  for  collection  passes 
no  title;  Bank  of  Clarke  County  v.  Oilman,  81  Hun,  491,  30  N.  Y.  Supp.  1111, 
holding  paper,  until  paid,  remains  the  property  of  the  owner,  who  indorses  it 
for  collection;  Freeman's  Nat.  Bank  v.  National  Tube  Works  Co.  151  Mass.  417. 
8  L.  R.  A.  46,  21  Am.  St.  Rep.  461,  24  N.  E.  779,  holding  owner  after  indorsement 
for  collection  may  control  .paper  until  paid,  and  intercept  proceeds  in  hands  of 
intermediate  agent. 

Cited  in  footnotes  to  Tyson  v.  Western  Nat.  Bank,  23  L.  R.  A.  161,  whicli 
holds  title  does  not  pass  by  "indorsing  for  collection;"  Com  Exchange  Bank  v. 
Farmers'  Nat.  Bank,  7  L.  R.  A.  559,  which  holds  only  first  of  several  banks 
receiving  check  for  collection  agent  of  payee. 

Cited  in  notes  (7  L.  R.  A.  845)  as  to  receiving  paper  for  collection;  (4  L. 
R.  A.  422)   as  to  agency  of  bank  receiving  paper  for  collection. 

Insolvency. 

Cited  in  Exchange  Bank  v.  Sutton  Bank,  78  Md.  586,  23  L.  R.  A.  176,  28  Atl. 
563,  holding  insolvent  concern  cannot  make  transfer  of  credit;  Nash  v.  Second 
Nat.  Bank,  67  N.  J.  L.  267,  51  Atl.  727,  holding  insolvency  terminates  agency 
of  bank  to  collect;  Stevenson  v.  Fidelity  Bank,  113 'N.  C.  488,  18  S.  E.  695, 
holding  collecting  bank  cannot,  after  forwarding  bank's  assignment,  credit  lat- 
ter with  proceeds ;  Bruner  v.  First  Nat.  Bank,  97  Tenn.  546,  34  L.  R,  A.  535, 
37  S.  W.  286,  holding  depositor  in  insolvent  bank  may  recover  sums  collected 
and  credited  to  it  after  its  failure;  Commerciaf  Nat.  Bank  v.  Armstrong,  148 
U.  S.  57,  37  L.  ed.  366,  13  Sup.  Ct.  Rep.  533,  holding  receiver  of  insolvent  bank 
liable  for  proceeds  of  paper  indorsed  to  it  for  collection  and  received  by  him. 

Cited  in  footnotes  to  Armstrong  v.  Boyertown  Nat.  Bank,  9  L.  R.  A.  553. 
which  denies  right  of  receiver  or  creditors  of  bank  crediting  owner  with  draft 
received  for  collection  to  demand  proceeds  from  collecting  bank;  First  Xat. 
Bank  v.  Payne,  3  L.  R.  A.  284,  which  holds  partner*  of  insolvent  banking  firm 
cannot  pay  checks  received  from  collecting  bank  by  charging  to  drawers  and 
crediting  to  latter  bank. 

Cited  in  notes  (7  L.  R.  A.  859)  as  to  effect  of  insolvency  of  collecting  bank; 
(25  L.  R.  A.  547)  as  to  preference  by  insolvent  bank  because  of  trust  character 
of  deposit;  (2  L.  R.  A.  482)  as  to  following  trust  fund  in  the  hands  of  third 
person;  (32  L.  R.  A.  717)  as  to  trust  in  proceeds  of  collection  made  by  insol- 
vent bank. 
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Acceptance  of  clieclc. 

Cited  in  footnote  to  Pickle  v.  People's  Nat.  Bank,  7  L.  R.  A.  93,  which  holds 
acceptance  of  check  necessary   to  give   right  of  action   against  bank. 

Application  of  money  dne  depositor. 

Cited  in  footnote  to  Grissom  v.  Commercial  Nat.  Bank,  3  L.  R.  A.  273,  which 
holds  bank  has  no  right  to  pay  to  third  party  note  made  by  depositor. 
Cited  in  note  (4  L.  R.  A.  Ill)  as  to  application  of  money  due  depositor. 


2  L.  R.  A.  701,  STATE  esD  rel.  DAVIDSON  v.  GORHAM,  40  Minn.  232,  41  N. 
W.  948. 

Constitationality  of  inheritance  tax* 

Cited  in  footnote  to  Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succes- 
sion tax  void  for  want  of  notice  of  proceedings  to  fix  amount  of  tax. 

——  Uniformity  of  taxation. 

Cited  in  Drew  v.  Tifft,  79  Minn.  182,  47  L.  R.  A.  527,  79  Am.  St.  Rep.  44G, 
81  N.  W.  839,  holding  constitutional  provision  requiring  equality  of  taxation 
applies  to  inheritance  tax;  State  ea  rel,  i:>ander6on  v.  Mann,  76  Wis.  480,  45 
N.  W.  526,  holding  tax  on  estates  of  stated  value  or  over,  in  counties  having 
more  than  given  population,  invalid  for  want  of  uniformity. 

Cited  in  footnotes  to  Drew  v.  Titft,  47  L.  R.  A.  525,  which  requires  uniformity 
and  equal  application  in  exemption  from  inheritance  tax;  State  ex  rel.  Garth 
V.  Switzler,  40  L.  R.  A.  280,  which  holds  succession  tax  at  different  rates  on 
legacies  of  different  amoimt£^  invalid;  Billings  v.  People,  59  L.  R.  A.  807,  which 
sustains  transfer  tax  on  lineal  descendants  to  whom  life  estate  given  with  re- 
mainder to  lineal  descendants,  but  exempting  lineal  descendants  taking  fee; 
Re  Swift,  18  L.  R.  A.  709,  as  to  what  is  subject  to  succession  tax. 

Distinguished  in  Drew  v.  Tifft,  79  Minn.  183,  47  L.  R.  A.  527,  79  Am.  St. 
Rep.  446,  81  N.  W.  839,  holding  principal  case  not  authority  for  or  against 
right  to  levy  inheritance  tax. 

Disapproved,  in  effect,  in  Knowlton  v.  More,  178  U.  S.  58,  44  L.  ed.  976,  20 
Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R.  309,  holding  greater  privilege  of  taxation 
exists  as  to  state  Inheritance  taxes  than  as  to  tax  on  property;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  291,  292,  42  L.  ed.  1042,  18  Sup.  Ct.  Rep. 
594,  holding  inheritance  tax  based  on  classification  of  legatees  and  devisees, 
and  value  of  estate  transmitted,  not  in  conflict  "with  United  States  Constitu- 
tion rState  V.  Alston,  94  Tenn.  684,  28  L.  R.  A.  181,  30  S.  W.  750,  holding  inher- 
itance tax  making  descrimination  bet  wen  direct  descendants  and  collateral 
heirs  and  strangers  not  unconstitutional;  Union  Trust  Co.  v.  Waj-ne  Probate 
Judge,  125  Mich.  493,  84  N.  \V.  1101,  holding  inheritance  tax  is  tax  on  privilege, 
and  not  subject  to  constitutional  provision  requiring  uniformity. 

Reco-very  of  probate  tax  paid  connty  treasorer* 

Cited  in  Mearkle  v.  Hennepin  County,  44  Minn.  547,  47  N.  W.  165,  holding 
tax  paid  under  void  statute  to  secure  probate  of  will  may  be  recovered  back; 
Rand  v.  Hennepin  County,  50  Minn.  392,  52  N.  W.  901,  holding,  payment  cannot 
be  recovered  back  unless  made  under  compulsion;  De  Graff  v.  Ramsey  County, 
46  Minn.  320,  48  N.  W.  1135,  holding  under  facts,  payment  of  tax  was  volun- 
tary, and  could  not  be  recovered  back. 
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2  L.  R.  A.  703,  PENNEGAR  v.  STATE,  87  Tenn.  244,   10  Am.  St.  Rep.   648, 
10  S.  W.  305. 

Validity  of  marriagrefl  prohibited  hy  local  la-vr. 

Cited  in  Stull's  Estate,  183  Pa.  625,  39  L.  R.  A.  642,  63  Am.  St.  Rep.  776, 
39  Atl.  16,  holding  intended  evasion  of  local  law  may  be  ground  for  declaring 
marriage  performed  in  another  state  invalid;  McLennan  v.  McLennan,  31  Or. 
486,  38  L.  R.  A.  864,  65  Am.  St.  Rep.  835,  50  Pac.  802,  holding  marriage  by 
divorced  resident  of  Oregon,  in  another  state,  within  time  for  taking  appeal, 
which  is  prohibited  by  laws  of  Oregon,  is  void;  State  use  of  Newman  v.  Kim- 
brough  (Tenn.  Ch.  App.)  52  L.  R.  A.  670,  69  S.  W.  1061,  holding  marriage  be- 
tween divorced  man  and  paramour  in  another  state,  contrary  to  local  law, 
invalid,  although  intention  to  evade  statute  not  shown;  State  v.  Tutty,  41  Fed. 
760,  7  L.  R.  A.  63,  holding  marriage  of  white  person  with  negro,  prohibited  by 
law  of  Georgia,  is  invalid  in  that  state,  although  good  where  contracted;  Re 
Wilbur,  8  Wash.  37,  40  Am.  St.  Rep.  886,  35  Pac.  407,  holding  marriage  of  white 
man  with  Indian  woman  on  reservation,  contrary  to  statute  of  W^ashington, 
void  in  that  state. 

Cited  in  footnotes  to  Jackson  v.  Jackson,  34  L.  R.  A.  773,  which  sustains  mar- 
riage valid  in  other  state  where  contracted;  Re  Stull,  39  L.  R.  A.  539,  which 
holds  invalid  marriage  between  man  and  paramour  in  other  state  to  avoid  laws 
of  domicil;  Norman  v.  Norman,  42  L.  R.  A.  343,  which  holds  marriage  on  high 
seas,  by  parties  leaving  land  to  evade  laws  of  residence,  invalid. 

Cited  in  notes  (  67  L.  R.  A.  161,  162,  166,  169)  on  conflict  of  laws  as  to  valid- 
ity of  marriage;  (24  L.  R.  A.  834)  on  effect  of  statutes  forbidding  remarriage  of 
guilty  party  after  divorce  upon  remarriage  in  another  state. 

Distinguished  in  Jackson  v.  Jackson,  82  Md.  30,  34  L.  R.  A.  775,  33  Atl.  317, 
holding  marriage  valid  where  contracted,  will  be  recognized  in  another  state, 
if  not  in  contravention  of  declared  policy  of  state. 

Disapproved,  in  effect,  in  State  v.  Shattuck,  69  Vt.  403,  40  L.  R.  A.  429,  60 
Am.  St.  Rep.  936,  38  Atl.  81,  holding  intended  evasion  of  local  law  not  suffi- 
cient to  invalidate  marriage  good  where  celebrated,  unless  statute  expressly  so 
provides. 

Bvidence  of  marriase* 

Cited  in  Jackson  v.  Jackson,  82  Md.  30,  34  L.  R.  A.  775.  33  Atl.  317.  holding 
proof  of  marriage  in  another  state  by  general  reputation  only,  suilicient,  in 
absence  of  local  statute  to  contrary. 

2  L.  R.  A.  708,  ROWE  v.  FOGLE,  88  Ky.  105,  10  S.  W.  426. 
Attorney's  lien  on  land. 

Cited  in  Keehn  v.  Keehn,  115  Iowa,  471,  88  N.  W.  957,  holding  attorney's 
lien  did  not  attach  at  common  law  to  land  in  controversy. 

Cited  in  footnote  to  Loofbourow  v.  Uicks,  55  L.  R.  A.  874,  holding  attorneys' 
fees  allowed  by  judgment  on  foreclosure  of  mortgage  is  lien  on  land. 

2  L.  R.  A.  709,  LINDLEY  v.  FIRST  NAT.  BANK,  76  Iowa,  629,  14  Am.  St.  Rep. 

254,  41  N.  W.  381. 
A'ariance  bet^reen  asroement  and  demand  tor  performance. 

Cited  in  Tansey  v.  Peterson,  88  Iowa,  548,  55  N.  W.  577,  holding  agreement  to 
"indorse   draft   as   heretofore"    does   not   require   indorsement   of   draft    bearing 
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interest;  Garrettson  v.  North  Atchison  Bank,  47  Fed.  870,  holding  bank  agree- 
ing to  accept  check  for  stated  sum  cannot  refuse  payment  because  check  pre- 
sented concludes  with  words   "with  exchange." 

Cited  in  notes  (7  L.  R.  A.  209)  on  acceptance  of  bill  of  exchange  or  draft; 
(23  L.  R.  A.  836)   on  liability  of  bank  as  accommodation  indorser. 

AdmiMiibilltT  of  evidence  of  enstoin  or  nsagre. 

Cited  in  McKee  v.  Wild,  52  Neb.  14,  71  N.  W.  958,  holding  custom  reVied  on 
to  prove  meaning  other  than  ordinary  significance  of  words  used  in  contract 
must  be  pleaded;  Lewis  v.  Metcalf,  53  Kan.  227,  36  Pac.  345,  holding  local 
usage  in  stock  market,  of  placing  money  to  credit  of  shipper,  must  be  pleaded  in 
action  to  recover  proceeds  of  shipment;  EUer  v.  Loomis,  106  Iowa,  280,  76 
N.  W.  686,  holding  custom  of  bricklayers  to  build  their  own  scaffolds  not  avail- 
able in  action  for  injury  from  fall  of  scafi'old  unless  pleaded. 

Cited  in  note  (13  L.  R.  A.  440)  on  admissibility  of  evidence  of  custom  to 
vary   written   contract. 

2  L.  R.  A.  711,  STEWART  v.  GORTER,  70  Md.  242,  16  Atl.  644. 
Redemption  of  leases. 

Cited  in  Swan  v.  Kemp,  97  Md.  689,  55  Atl.  441,  holding  statute  permitting 
lessee  for  more  than  fifteen  years  to  redeem  lease  applies  to  lease  of  improved 
land. 

2  L.  R.  A.  712,  ANDERSON  v.  EAST,  117  Ind.  126,  10  Am.  St.  Rep.  35,  19  N. 
E.  726. 

Municipal  eorporatlon,  liability  for  -wronfffial  acts  of  ofllcers. 

Cited  in  Vaughtman  v.  Waterloo,  14  Ind.  App.  652,  43  N.  E.  476,  and  Monti- 
cello  V.  Fox,  3  Ind.  App.  488,  28  N.  E.  1025,  holding  city  liable  for  omission  or 
negligent  performance  of  ministerial  duty,  but  not  for  failure  to  exercise  dis- 
cretionary powers;  Funke  v.  St.  Louis,  122  Mo.  140,  26  S.  W.  1034,  holding  city 
not  liable  for  damage  to  land  resulting  from  acceptance  and  approval  of  plat 
of  adjoining  property;  Laurel  v.  Blue,  1  Ind.  App.  131,  27  N.  E.  301,  holding 
city  not  liable  for  illegal  arrest  by  marshal  without  warrant,  and  under  void 
ordinance;  Simpson  v.  Whatcom,  33  Wash.  405,  63  L.  R.  A.  820,  99  Am.  St.  Rep. 
951,  74  Pac.  577,  denying  municipality's  liability  for  arrest  and  prosecution 
of  person  under  invalid  ordinance. 

Cited  in  footnotes  to  Snider  v.  St.  Paul,  18  L.  R.  A.  151,  which  holds  city  not 
liable  for  negligence  of  agents  in  providing  and  maintaining  city  hall;  Howard 
v.  Worcester,  12  L.  R.  A.  160,  which  holds  city  not  liable  for  negligence  in 
blasting  for  schoolhouse;  Culver  v.  Streator,  6  L.  R.  A.  270,  which  holds  city 
liable  for  negligence  of  employee  enforcing  ordinance  against  unmuzzled  dogs 
running  at  large. 

Cited  in  notes  (9  L.  R.  A.  209,  210)  on  nonliability  of  municipal  corporations 
for  acts  or  omissions  of  officers  or  agents;  (19  L.  R.  A.  454)  on  distinction 
between  public  and  private  functions  of  municipal  corporations  in  respect  to 
liability  for  negligence;  (5  L.  R.  A.  254)  on  liability  of  municipal  corporations 
for  injuries  from  defective  streets,  bridges,  etc.;  (44  L.  R.  A.  801)  on  liability 
of  municipal  corporations  for  false  imprisonment  and  unlawful  arrest. 
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OTrner  of  falling  'vrall  liable  for  Injury. 

Cited  in  Ainsworth  v.  Lakin,  180  Ma«8.  400,  57  L.  H.  A.  135,  91  Am.  St. 
Rep.  314,  62  N.  E.  746,  holding  owner  liable  for  injury  from  fall  of  wall  of 
burned  building. 

Cited  in  footnotes  to  Dettmering  v.  English,  48  L.  R.  A.  106,  which  holds 
person  constructing  wall  liable  for  failure  to  use  due  care  to  prevent  its  fall ; 
Cork  V.  Blossom,  26  L.  R.  A.  256,  which  holds  one  maintaining  high  chimney 
liable  '  for   fall   on   adjoining  building. 

Cited  in,  notes  (34  L.  R.  A.  558)  on  liability  of  owner  or  occupant  for  falling 
wall;    (5  L.  R.  A.  795)   on  damages  for  injury  caused  by  defective  premises. 

Alleiratlons  a«  to  nevllflrence* 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Washington,  49  Fed.  349,  and  Lafayette 
V.  Ashby,  8  Ind.  App.  218,  34  N.  £.  238,  holding  general  averment  of  negligence 
sufficient  to  withstand  demurrer. 

Cited  in  note  (59  L.  R.  A.  218)  on  sufficiency  of  general  allegations  of  negli- 
gence. 

^—  As  to  freedom  from  contrlbntory  neflrllgrence* 

Cited  in  Pennsylvania  Co.  v.  Horton,  132  Ind.  192,  31  N.  E.  46,  holding  gen- 
eral averment  sufficient,  in  absence  of  motion  for  more  specific  statement;  Ohio 
A  M.  R.  Co.  v.  Levy,  134  Ind.  344,  32  N.  E.  815,  holding  ignorance  of  excavation 
into  which  plaintiff  fell  need  not  be  pleaded,  in  action  for  injury,  when  allegf»-d 
plaintiff  was  without  fault. 

2  L.  R.  A.  715,  DOOLEY  v.  MONIXJOMERY,  72  Tex.  429,  10  S.  W.  451. 

Conveyance  of  commnnity  property. 

Cited  in  Stiles  v.  Japhet,  84  Tex.  95,  19  »3.  W.  450,  holding  husband  may  con- 
vey community  property  without  wife's  joining  in  deed. 

2  L.  R.  A.  716,  RICHARDSON  v.  LOUISVILLE  &  N.  R.  CO.  85  Ala.  559,  5  Su. 
308. 

2  L.  R.  A.  717,  FRENCH  v.  WILLER,  126    111.  611,  9  Am.  St.  Rep.  651,  18  X. 

E.  811. 
ConfeHSlon  of  Jndarment  on  -warrant  of  attorney. 

Cited  in  note  (13  L.  R.  A.  796)  on  conclusiveness  of  judgments  confessed  on 
warrants  of  attorney. 

Statntory  rlftrlits  and  remedies. 

Cited  in  Fitzgerald  v.  Quinn,  165  111.  360,  46  N.  E.  287,  holding  sUtutory 
jurisdictional  facts  must  exist,  and  statutory  procedure  be  followed,  to  sus- 
tain forcible  entry  and  detainer  action;  Fay  v.  Seator,  88  111.  App.  421,  holding 
appeal  statutes  must  be  strictly  complied  with. 

2  L.  R.  A.  721,  PEOPLE  v.  ARMSTRONG,  73  Mich.  288,  16  Am.  St.  Rep.  678. 

41  N.  W.  275. 
Teat  of  reasonablenemi  In  determining  validity  of  ordinance. 

Cited  in  People  v.  Wagner,  86  Mich.  600,  13  L.  R.  A.  289,  24  Am.  St.  Rep. 
141,  49  N.  W.  609,  holding  bread  ordinance  clearly  authorized  by  charter  not 
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subjectable  to  test  of  reasonableness;  Re  Smith,  143  Cal.  373,  77  Pac.  180, 
holding  conditions  and  circumstances  may  be  considered  in  determining  whether 
ordinance  is  a  valid  exercise  of  police  power;  Grand  Rapids  v.  Powers,  89  Mich. 
114,  14  L.  R.  A.  507,  28  Am.  St.  Rep.  276,  50  N.  W.  661,  holding  legislature 
cannot  infringe  individual  rights  by  authorizing  municipality  to  declare  that 
a  purpresture  or  nuisance  is  not  so  in  fact;  Bennett  v.  Pulaski  (Tenn.  Ch. 
App.)  47  L.  R.  A.  281,  holding  ordinance  regulating  saloon  screens  and  admission 
and  egress  of  persons  during  certain  hours  void  for  unreasonableness. 

Cited  in  footnotes  to  Simrall  v.  Covington,  9  L.  R.  A.  656,  which  holds 
ordinance  requiring  license  from  agents  representing  nonresident  insurance  com- 
panies only,  void;  Kosciusko  v.  Slomberg,  12  L.  R.  A.  528,  which  holds  or- 
dinance restricting  importation  of  second-hand  clothing  in  absence  of  epidemic 
void;  Beiling  v.  Evansville,  35  L.  R.  A.  272,  which  refuses  to  hold  void  ordinance 
prohibiting  maintenance  of  slaughterhouse  within  city  when  authorized  by 
statute;  Slaughter  v.  O'Berry,  48  L.  R.  A.  442,  which  holds  void  ordinance  that 
city  may  provide  materials  and  do  work  of  making  sewer  connections  to  within 
3  feet  of  building;  Philadelphia  v.  Brabender,  58  L.  R.  A.  220,  which  sustains 
ordinance  against  casting  advertisements,  etc.,  into  vestibules  of  dwellings. 

Cited  in  note  (6  L.  R.  A.  268)  on  powers  of  municipalities  to  be  exercised 
impartially. 

Distinguished  in  People  v.  Baker,  115  Mich.  200,  73  N.  W.  116,  upholding 
ordinance  requiring  hawkers  and  peddlers  to  pay  weekly  license  fee  of  $6; 
Grand  Rapids  v.  Braudy,  105  Mich.  678,  32  L.  R.  A.  121,  55  Am.  St.  Rep.  472,  64 
N.  W.  29,  upholding  ordinance  providing  for  licensing  pawnbrokers,  junk  and 
secondhand  dealers;  VVettengel  v.  Denver,  20  Colo.  555,  39  Pac.  343,  upholding 
ordinance  prohibiting  distribution  of  hand  bills  etc.,  tending  to  litter  streets 
and  frighten  horses;  Philadelphia  v.  Brabender,  201  Pa.  577,  58  L.  R.  A.  221, 
51  Atl.  374,  Affirming  17  Pa.  Super.  Ct.  337,  upholding  ordinance  forbidding 
casting  hand  bills  etc.,  upon  streets  and  in  vestibules  of  houses. 

Partial  Invallditr  of  ordinance. 

Cited  in  St.  Ignace  v.  Snyder,  75  Mich.  652,  42  N.  W.  1130,  holding  defend- 
ant can  only  complain  of  invalidity  of  ordinance  as  to  particular  part  under 
which  he  was  convicted. 

2  L.  R.  A.  724,  DOE  ew  dem.  HITCH  v.  PATTEN,  8  Houst.   (Del.)   334,  16  Atl. 
658. 

2  L.  R.  A.  734,  CONSTANT  v.  UNIVERSITY  OF  ROCHESTER,  111  N.  Y.  604, 
7  Am.  St.  Rep.  769,  19  N.  E.  631. 

Second  appeal  in  133  N.  Y.  641,  4  Silv.  C^.  App.  285,  31  N.  E.  26. 

Mortgrairees  for  valne* 

Cited  in  note   (13  L.  R.  A.  390)   on  chattel  mortgage,  novation. 

IVhen  aflrent's  Icncwledgre  imputable  to  principal. 

Cited  in  SJattery  v.  Schwannecke,  118  N.  Y.  548,  23  N.  E.  922,  holding  mort- 
gagee not  chargeable  with  knowledge  of  attorneys  conducting  foreclosure,  of 
unrecorded  deed,  not  showTi  to  have  been  then  in  attorneys'  minds;  McCutcheon 
v.  Dittman,  164  N.  Y.  357,  58  N.  E.  97,  holding  attaching  creditor,  purchasing 
collateral  at  sale  conducted  by  his  attorney  acted  for  lender,  chargeable  with 
L.  R.  A.  Au. — ^VoL.  I. — 18. 
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attorneys'  knowledge  of  want  of  due  notice  to  debtor;  Melms  v.  Pabst  Brewing 
Co.  93  Wis.  167,  57  Am.  St.  Rep.  899,  66  N.  VV.  518,  holding  attorneys'  knowledge 
of  invalidity  of  sale  by  interested  executor,  gained  while  acting  for  parties,  not 
imputable  to  client  subsequently  buying  land;  Equitable  Securities  Co.  v.  Shep- 
pard,  78  Miss.  234,  28  So.  842,  holding  knowledge  acquired  by  attorney  six 
years  before,  not  shown  to  have  been  in  mind  when  conducting  client's  bt^iness 
not  imputable  to  client;  Sweeney  v.  Pratt,  70  Conn.  282,  66  Am.  St.  Rep.  101, 
39  Atl.  182,  holding  knowledge  gained  by  attorney  in  client's  business  imputable 
to  client ; ,  Brinkerhoff  v.  Sartwell,  85  Hun,  560,  33  N.  Y.  Supp.  162,  holding 
agent's  knowledge  of  corporation's  condition  at  time  of  selling  stock  imputable 
to  vendor;  German  American  Mut.  Life  Asso.  v.  Farley,  102  Ga.  740,  29  S.  E. 
615,  holding  agent's  knowledge  of  facts  material  to  risk,  gained  before  employ- 
ment, present  in  mind  when  etfecting  insurance,  imputable  to  insurer;  lie 
Plankington  Bank,  87  Wis.  383,  58  N.  W.  784,  holding  bank  not  chargeable  with 
knowledge  of  ownership  of  funds  deposited  by  president  to  private  account; 
George  v.  Butler,  16  Utah,  116,  50  Pac.  1032,  holding  husband's  knowledge  of 
prior  lien  gained  shortly  before  lending  wife's  money  on  mortgage,  imputable 
to  wife;  Anderson  v.  Hernandez,  8  Misc.  644,  29  N.  Y.  Supp.  1027,  holding 
knowledge  gained  by  agents  in  investigating  property  imputable  to  purchaser; 
Anderson  v.  Blood,  86  Hun,  251,  33  N.  Y.  Supp.  233  (dissenting  opinion) 
majority  holding  knowledge  of  suspicious  circumstances,  coming  to  agent  at 
moment  of  .closing  sale,  not  imputable  to  purchaser;  Crooks  v.  People's  Nat. 
Bank,  72  App.  Div.  338,  76  N.  \.  Supp.  92  (dissenting  opinion),  majority  hold- 
ing bank  chargeable  with  knowledge  of  intent  of  president,  acting  for  it  and 
for  his  insolvent  Urm,  to  give  preference. 

Cited  in  footnotes  to  Birmingham  Trust  &  Sav.  Co.  v.  Louisiana  Nat.  Bank, 
20  L.  R.  A.  600,  which  holds  cashier's  notice  imputable  to  savings  company; 
Wittenbrock  v.  Parker,  24  L.  R.  A.  197,  which  holds  knowledge  by  one  member 
of  firm  of  lawyers  while  transacting  firm  business  imputed  to  other  members. 

Distinguished  in  Bienenstok  v.  Ammidown,  155  N.  Y.  59,  49  N.  E.  321, 
Reversing  11  Misc.  82,  32  N.  Y.  Supp.  1138,  holding  partner's  knowledge  of 
fraud  committed  by  him  in  individual  transaction  not  imputable  to  his  firm, 
with  which  proceeds  were  deposited;  Scott  v.  Scott,  2  App.  Div.  243,  38  N.  Y. 
Supp.  613,  holding  principal  chargeable  with  agent's  knowledge  of  want  of 
consideration,  acquired  in  purchasing  note;  Wicgmann  v.  Morimura,  12  Mi«. 
39,  33  N.  Y.  Supp.  39,  holding  notice  to  attorney  of  rights  of  third  persons  in 
pro.perty  sold  under  attachment  not  imputable  to  client  receiving  proceeds. 

Bard«n   of  sho^rinir   agrent's   Icnovrledflre   chargeable   io   principal* 

Cited  in  Sergent  v.  Liverpool  &  L.  &  G.  Ins.  Co.  66  App.  Div.  51,  73  N.  Y.  Supp, 
120,  holding  burden  of  proof  is  on  one  seeking  to  charge  insurer  with  agent's 
knowledge,  acquired  before  employment;  Denton  v.  Ontario  County  Nat.  Bank, 
150  N.  Y.  137,  44  N.  E.  781,  holding  burden  of  proof  is  on  person  seeking  to 
charge  client  with  knowledge  of  attorney,  gained  in  another  transaction. 

Possession  as  notice  of  rierlits  in  real  property* 

Cited  in  footnotes  to  Brinser  v.  Anderson,  6  L.  R.  A.  205,  which  holds  pur- 
chaser required  to  inquire  into  rights  of  possessor,  though  he  knows  of  lease 
to  him;  Rock  Island  &  P.  R.  Co.  v.  Dimick,  19  L.  R.  A.  106,  which  holds  open 
and  exclusive  possession  of  passageway  through  railroad  embankment  notice  of 
rights  to  purcliaser  of  railroad. 
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Cited  in  note  (8  L.  K  A.  211,  212)  on  title  to  land;  construction  notice  by 
possession. 

2  L.  R,  A.  741,  STULL  v.  HARRIS,  51  Ark.  294,  11  S.  W.   104. 

Action  for  assignment  of  dower  by  appellant's  widow,  in  Stull  v.  Graham,  60 
Ark.  468,  31  S.  W.  46. 

statute  of  llmltatlona. 

Cited  in  Fox  v.  Drewry,  62  Ark.  319,  35  S.  W.  533,  holding  married  women's 
act  does  not,  by  implication,  repeal  saving  clause  in  their  favor  in  statute  of 
limitations. 

Return  of  consideration  am  prerequisite  of  rescindinir  transfer  of  title. 

Cited  in  State  v.  Morgan,  52  Ark.  157,  12  S.  W.  243,  holding  state,  to  recover 
title  to  land  in  possession  of  citizen  under  void  patent,  must  return  consider- 
ation. 

Cited  in  note  (26  L.  R.  A.  183)  on  necessity  of  returning  consideration  in 
order  to  disaffirm  infants'  contracts. 


2  L.  R.  A.  743,  DEMING  v.  DARLING,   148  Mass.  504,  20  N.  E.   107. 
Opinions,    and    estimates,    and    representations,    as   basis    for    action    for 
deceit. 

Cited  in  Lilienthal  v.  Suffolk  Brewing  Co.  154  Mass.  188,  12  L.  R.  A.  823, 
*2(i  Am.  St.  Rep.  234,  28  N.  E.  151,  holding  seller's  statement  as  to  market  value, 
to  experienced  dealer  in  article  sold,  not  actionable;  Bums  v.  Dockray,  156 
^[asB.  137,  30  N.  E.  651,  holding  false  statement,  absolutely  made,  that  title 
to  real  estate  was  good,  deceiving  buyer,  actionable ;.  Lynch  v.  Murphy,  171 
Mass.  308,  50  N.  E.  623.  holding  representations  largely  of  future  value,  of 
stock  as  an  investment  not  actionable;  People's  Sav.  Bank  v.  James,  178  Mass. 
;>25,  59  N.  E.  807,  holding  false  representations  as  to  means  and  ability  to  raise 
money,  inducing  transfer  of  property,  not  actionable  against  execution-sale 
purchaser;  Handy  v.  Waldron,  18  R.  1.  570,  49  Am.  St.  Rep.  794,  29  Atl.  143*, 
holding  false  and  fraudulent  warranty  of  value  of  bonds  and  stocks,  deceiving 
purchaser,  actionable;  Mosher  v.  Post,  89  Wis.  605,  62  N.  W.  516,  holding  false 
statement  of  value  of  goods  by  seller  not  actionable;  Ansley  v.  Bank  of  Pied- 
mont, 113  Ala.  479,  59  Am.  St.  Rep.  122,  21  So.  59,  holding  mere  representations 
jis  to  present  pecuniary  value  of  lot  not  actionable;  Andrews  v.  Jackson,  168 
Mass.  269,  37  L.  R.  A.  403,  60  Am.  St.  Rep.  390,  47  N.  E.  412,  holding  false 
representations  as  to  value  of  notes,  deceiving  vendor  of  land,  actionable. 

Cited  in  notes  (15  L.  R.  A.  795)  on  effect  of  representing  things  sold  to  be 
"good;"  (35  L.  R.  A.  426)  on  expression  of  opinion  as  fraud;  (37  L.  R.  A.  610) 
on  right  to  rely  upon  representations  made  to  effect  contract  as  a  basis  for  a 
charge  of  fraud. 

Distinguished  in  Roberts  v.  French,  153  Mass.  63,  10  L.  R.  A.  657,  25  Am.  St. 
Rop.  611,  26  N.  E.  416,  holding  false  representations  as  to  measurement  of  land, 
deceiving   buyer,   actionable. 

Requisites  of  action  for  deceit. 

Cited  in  Ruohs  v.  Third  Nat.  Bank,  94  Tenn.  74,  28  S.  W.  303,  holding  right 
of  action  for  deceit  may  be  lost  by  laches. 
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Cited  in  footnote  to  Nash  v.  Minnesota  Title  Ins.  &  T.  Co.  28  L.  R.  A.  753, 
which  requires  intent  to  deceive  to  sustain  action  for  false  representations 
inducing  execution  of  contract. 

Cited  in  notes  (6  L.  R.  A.  149,  151)   on  right  of  action  for  deceit. 

2  L  R.  A.  745,  CAVERLY  v.  ROBBINS,  149  Mass.  16,  20  N.  E.  450. 

2  L.  R.  A.  746,  REPUBLIC  IRON  MIN.  CO.  v.  JOXES,  37  Fed.  721. 

Suit  by  AMilgrnee  In  Federal  court  on  sroand  of  diveme  eltlBenahl]^ 

Cited  in  footnote  to  Wonderly  v.  Lafayette  County,  45  L.  R.  A.  386,  which 
sustains  suit  in  state  court,  to  set  aside  Federal  judgment  obtained  by  fraudu- 
lent pretense  of  diverse  citizenship. 

Cited  in  note  (12  L.  R.  A.  682)  on  suits  by  assignee  of  choses  in  action. 

2  L.  R.  A.  749,  FRADLEY  v.  HYLAND,  37  Fed.  49. 
Principal's  liability  for  agrent's  acts. 

Cited  in  notes  (2  L.  R.  A.  810)  on  liability  of  principal  for  acts  of  agent;  (2 
L.  R.  A.  811)  as  to  when  principle  as  to  liability  applied;  (2  L.  R.  A.  824)  on 
private  restrictions  on  agent  s  authority  as  aflfecting  third  persons. 

2  L.  R.  A.  751,  BRADY  v.  NEW  YORK,  112  N.  Y.  480,  20  N.  E.  390. 
BIfect  of  delivery  of  architect's  certillcate. 

Cited  in  footnote  to  Arnold  v.  BoumiquQ,  20  L.  R,  A.  493,  whieh  holds  con- 
tractor entitled  to  payment  on  delivery  of  architect's  certificate  handed  back 
without  presentation  to  owner. 

2  L.  R.  A.  753,  MANNIX  v.  PURCELL,  46  Ohio  St.  102,  19  N.  E.  572. 
Petition  in  error. 

Cited  in  Wade  v.  Kimberley,  5  Ohio  C.  C.  35,  holding  filing  of  petition  in  error 
properly  styled  a  proceeding. 

Trusts. 

Cited  in  Dillenbeck  v.  Pinnell,  121  Iowa,  203,  96  N.  W.  860,  holding  no  tru#t 
exists  in  favor  of  heir  in  proceeds  of  property  sold  by  devisee  for  life. 

Parol  evidence  to  establisb  trust. 

Cited  in  Vance  v.  Park,  15  Ohio  C.  C.  716,  holding  parol  evidence  admissible 
to  establish  trust  as  to  deed  absolute  on  its  face. 

Vaffrneness  and  uncertainty  of  trust. 

Cited  in  O'Neal  v.  Caulfield,  5  Ohio  N.  P.  151,  holding  bequests  to  charity  will 
be  upheld  if  objects  intended  can  be  ascertained. 

Gifts  for  relisrioas  and  cbaritable  purposes. 

Cited  in  notes  (32  L.  R.  A.  626)  on  validity  of  gift  to  unincorporated  charity: 
(6  L.  R.  A.  107)  on  bill  for  construction  of  will  and  for  directions  to  trustee. 

Creditor's  riirhts  in  assiflrned  estates. 

Cited  in  State  Nat.  Bank  v.  Esterly,  69  Ohio  St.  36,  68  N.  E.  582,  holdinsr 
creditor  realizing  on  security  after  proving  claim  entitled  to  dividend  only  on 
unnaid  balance. 
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Bona  flde  pitrcliaser  for  value* 

Cited  in  Adlard  v.  Stockstill,  5  Ohio  N.  P.  489,  holding  assignee  not  a  bona 
fide  purchaser  for  value. 

Advances  made  by  trustee* 

Cited  in  Woodard  v.  Wright,  82  Cal.  206,  22  Pac  1118,  holding  trustee's  right 
to  reimbursement  not  dependent  upon  knowledge  or  consent  of  cestui  que  trust. 


2  L.  R,  A.  766,  WESTERN  U.  TELEG.  CO.  v.  BROWN,  71  Tex.  723,  10  S.  W.  323, 
Recovery  for  mental  dlstremi. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  75,  54  L.  R.  A.  850,  60 
N.  E.  674,  holding  recovery  cannot  be  had  for  mental  anguish  due  to  delay  in  de- 
Hvering  message;  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  713,  6  C.  C.  A.  463, 
13  U.  S.  App.  317,  57  Fed.  480,  holding  mental  anguish  no  element  in  damages 
for  delay  in  delivering  message;  Western  U.  Teleg.  Co.  v.  Wilson,  93  Ala.  35,  30 
Am.  St.  Rep.  23,  9  So.  414,  holding  nominal  damages  and  damages  for  distress 
of  mind  recoverable  for  delay  in  delivering  message;  Chapman  v.  Western  U. 
Teleg.  Co.  88  Ga.  765,  17  L-  R.  A.  431,  30  Am.  St.  Rep.  183,  15  S.  E.  901,  holding 
.«ender  of  message  cannot  recover  for  mere  pain  and  anguish  of  mind  caused  by 
nondelivery  of  message;  Western  U.  Teleg.  Co.  v.  Rogers,  68  Miss.  759,  13  L.  R. 
A.  863,  24  Am.  St.  Rep.  300,  9  So.  823,  holding  recovery  cannot  be  had  for  mental 
suffering  only  due  to  lack  of  prompt  delivery  of  message;  Western  U.  Teleg.  Co. 
v.  Ayers,  131  Ala.  394,  90  Am.  St.  Rep.  92,  31  So.  78,  holding  father  of  dying 
child  cannot  recover  damages  for  mental  anguish  arising  from  nondelivery  of 
telegram  summoning  brother-in-law. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  North  Packing  &  Provision  Co. 
52  L.  R.  A.  274,  which  holds  agent  purchasing  live  stock  through  delay  in  de- 
livering telegram  not  required  to  resell  before  commimicating  with  principal,  to 
reduce  damages;  Chapman  v.  Western  U.  Teleg.  Co.  17  L.  R.  A.  430,  which  denies 
recovery  to  person  addressed  for  mental  suffering  from  failure  to  deliver  tele- 
gram; Wilcox  V.  Richmond  &  D.  R.  Co.  17  L.  R.  A.  804,  which  denies  recovery 
for  mental  anguish  from  nonperformance  of  contract;  Connell  v.  Western  U. 
Teleg.  Co.  20  L.  R.  A.  172,  which  denies  recovery  for  mental  distress  for  failure 
to  deliver  telegram;  International  Ocean  Teleg.  Co.  v.  Saimdcrs,  21  L.  R.  A. 
810,  which  holds  mental  suffering  not  element  of  damage  for  failure  promptly 
to  deliver  telegram;  Western  U.  Teleg.  Co.  v.  Wood,  21  L.  R.  A.  706,  which 
denies  recovery  for  mental  anguish  from  delay  in  delivering  telegram;  McPoek 
V.  Western  U.  Teleg.  Co.  43  L.  R.  A.  214,  which  holds  loss  of  reward  offered  for 
capture  of  criminal  within  damaged  recoverable  for  failure  to  deliver  telegram; 
Western  U.  Teleg.  Co.  v.  Adams,  6  L.  R.  A.  844,  which  holds  ignorance  of  rela- 
tions between  parties  to  message  does  not  excuse  neglect  in  delivering;  Western 
U.  Teleg.  Co.  v.  Short,  9  L.  R.  A.  744,  which  holds  company  prima  facie  liable 
for  failure  to  deliver  telegram. 

Cited  in  notes  (7  L.  R.  A.  583)  on  telegraph  company;  damages  for  neglect 
to  deliver  message;  (13  L.  R.  A.  859,  860)  on  damages  for  mental  anguish  alone 
not  recoverable;  (9  L.  R.  A.  609)  on  telegraph  company;  degree  of  diligence 
required  in  delivery  of  message. 

Breacli  of  contract. 

Cited  in  notes   (6  L.  R.  A.  552;   11  L.  R.  A.  681)   on  damages  for  breach  of 
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contract;    (18  L.  R.  A.  386)   on  measure  of  damages  for  breach  of  implied  war- 
ranty. 

Overruled  in  Western  U.  Teleg.  Co.  v.  Carter,  85  Tex.  585,  34  Am.  St.  Rep. 
826,  22  S.  W.  961,  holding  relationship  of  parties  named  in  message  not  neces- 
sary to  subject  company  to  liability  for  failure  promptly  to  deliver. 

2  L.  R.  A.  768,  RE  CHAPIN,  148  Mass.  588,  20  N.  E.  195. 
EilfeGt  of  testamentary"  trust  on  real  estate. 

Cited  in  Hart  v.  Allen,  166  Mass.  81,  44  N.  E.  116,  holding  proceeds  of  sale 
of  real  estate  subject  to  terms  of  testamentary  trust. 

2  L.  R.  A.  769,  COOK  v.  WALLING,  117  Ind.  9,  10  Am.  St.  Rep.  17,  19  N.  E.  532. 

Married  -vroman's  eontracts. 

.  Cited  in  Voreis  v.  Nussbaum,  131  Ind.  273,  16  L.  R,  A.  48,  31  N.  E.  70,  hold- 
ing note  executed  by  married  woman  as  surety  for  husband  void  in  hands  of 
bona  fide  purchaser;  Johnson  v.  Jouchert,  124  Ind.  107,  8  L.  R.  A.  796,  24  N.  E. 
580,  holding  deed  by  married  woman  directly  to  husband  void;  Ellison  v.  Bran- 
atrator,  153  Ind.  152^  54  N.  E.  433,  holding  valid  a  deed  of  married  woman  execu- 
ted through  attorney,  who  omitted  husband's  name  by  mistake;  Essex  v.  Meyers, 
27  Ind.  App.  639,  62  N.  E.  96,  holding  specific  performance  of  agreement  to  sell 
land  by  married  woman  in  which  her  husband  did  not  join  not  enforceable; 
Shirk  V.  Stafford,  31  Ind.  App.  250,  67  N*  E.  542,  holding  married  woman's  in- 
dividual contract  to  sell  land  constitutes  no  consideration  for  purchase-money 
notes;  Bundy  v.  McClamon,  118  Ind.  166,  20  N.  £.  718,  stating  married  woman's 
deed  in  which  husband  not  joined  void. 

Cited  in  footnote  to  Roop  v.  Real  Estate  Investment  Co.  7  L.  R.  A.  211,  which 
holds  married  woman  not  empowered  to  bind  herself  by  judgment  note. 

Cited  in  notes  (6  L.  R.  A.  559)  on  husband  and  wife;,  contracts  between; 
(7  L.  R.  A.  640)  on  wife's  capacity  to  contract;  (8  L.  R.  A.  795)  on  mortgage 
to  secure  husband's  debts. 

Bstoppel* 

Cited  in  Percifield  v.  Black,  132  Ind.  386,  31  N.  E.  955,  holding  married  woman 
not  estopped  from  setting  up  her  incapacity  to  enter  into  parol  contract  to  con- 
vey her  land;  Chaplin  v.  Baker,  124  Ind.  390,  24  N.  E.  233,  holding  one  not  mis- 
led cannot  plead  estoppel;  Long  v.  Crosson,  119  Ind.  5,  4  L.  R.  A.  784,  21  N.  E. 
450,  holding  married  woman,  with  separate  real  estate  transferred  to  husband 
to  enable  him  to  mortgage,  she  joining,  estopped  to  deny  title;  Dudley  v.  Pigg, 
149  Ind.  371,  48  N.  E.  642,  holding  strangers  to  transaction  cannot  set  it  up  as 
estoppel;  McKinney  v.  Lanning,  139  Ind.  177,  38  N.  E.  601,  holding  party  claim- 
ing interest  in  land  cannot  set  up  estoppel  by  recitals  in  transfer  to  another  to 
which  he  was  not  party  or  privy;  Hickman  v.  Green,  123  Mo.  177,  29  L.  R,  A 
45,  27  S.  W.  440,  holding  notice  of  defect  in  title  to  agent  employed  only  to  ex- 
change land  not  binding  on  married  woman;  Warner  v.  Watson,  35  Fla.  421,  17 
So.  654,  holding  married  woman  estopped,  against  husband's  creditors,  from  set- 
ting up  claim  to  property  acquired  with  her  money,  but  in  husband's  name. 

Cited  in  footnotes  to  Hunt  v.  Reilly,  59  L.  R.  A.  206,  which  holds  wife's 
failure  to  notify  purchaser  of  rights  after  learning  of  forgery  of  her  name  to 
husband's  deed  does  not  estop  her  to  claim  dower;  Wilder  v.  Wilder,  9  L.  R.  A 
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97,  which  holds  married  woman  estopped  to  claim  vendor's  lien  by  representing 
that  one  loaning  to  vendee  should  have  first  mortgage;  National  Granite  Bank  v. 
Tyndale,  61  L.  R.  A.  447,  which  holds  relief  by  way  of  estoppel  not  available  to 
holder  of  married  woman's  notes  against  defense  that  they  are  void  because  pay- 
able to  husband,  who  indorsed  them. 


2  L.  R.  A.  770,  PEOPLE  ex  rel.  JOHNSON  v.  EICHELROTH,  78  Cal.  141,  20 

Pac.  364. 
Rearnlations  as  to  practice  of  medicine 

Cited  in  footnotes  to  State  v.  Pennoyer,  5  L.  R.  A.  709,  which  holds  void  for 
discrimination  act  exempting  old  practitioners  and  nonresidents  from  require- 
ments as  to  license;  State  v.  Bair,  51  L.  R.  A.  776,  which  sustains  statute  re- 
<iuiring  examination  before  state  board  of  examiners,  practice  in  the  state  for 
five  years,  or  certificate  from  medical  school,  before  practising  medicine. 

2  L.  R.  A.  772,  PEOPLE  ex  rel  COIMMON WEALTH  INS.  CO.  v.  COLEMAN,  112 

N.  Y.  565,  20  N.  E.  389.  * 
Taxation  of  corporations. 

Cited  in  People  ex  rel.  Second  Ave.  R.  Co.  v.  Barker,  72  Hun,  131,  25  N.  Y. 
Supp.  340,  and  People  ex  rel.  Cornell  S.  B.  Co.  v.  Dederick,  161  N.  Y.  204,  55 
N.  E.  927,  holding  indebtedness  of  corporation  should  be  deducted  in  assessment 
of  personal  property. 

Cited  in  note  (58  L.  R.  A.  613)  on  practice  and  procedure  of  assessors  in 
taxation  of  capital  stock  of  corporation  in  United  States. 

2  L.  R.  A.  773,  TRACY  v.  REED,  13  Sawy.  622,  38  Fed.  69. 
To  'vrhom  property  assessed. 

Cited  in  Allen  v.  Portland,  35  Or.  442,  58  Pac.  609,  holding  assessment  valid 
if  petition  for  improvement  signed  by  beneficial,  though  not  record,  owner;  State 
Trust  Co.  V.  Chehalis  County,  24  C.  C.  A.  588,  48  U.  S.  App.  190,  79  Fed.  286, 
holding  assessors  cn.n  assess  rails  against  the  apparent  owner;  Leigh  v.  Green, 
62  Neb.  353,  89  Am.  St.  Rep.  751,  86  N.  W.  1093,  holding  word  "owner"  was  used 
in  popular  sense  in  provision  to  foreclose  tax  liens. 

Cited  in  footnote  to  Minneapolis  &  N.  Elevator  Co.  v.  Traill  County,  50  L. 
R.  A.  267,  which  sustains  statute  taxing  grain  in  elevators,  etc.,  in  proprietor's 
name. 

'Who  is  an  "o^vner." 

Cited  in  Re  Fifth  Street,  22  Pa.  Super.  Ct.  218^  holding  vendee  in  land  con- 
tract not  an  owner  entitled  to  damages  for  change  of  grade  in  street  before  re- 
ceiving deed. 

Foreclosure  of  tax  liens. 

Cited  in  Wells  v.  Johnston,  55  App.  Div.  487,  67  N.  Y.  Supp.  112,  holding  tax 
sale  by  treasurer  under  county  act  subject  to  prior  vested  rif;hts  of  people. 

IVliat  lavr  determines  validity  of  tax  sale. 

Cited  in  Sheafer  v.  Mitchell,  109  Tenn.  211,  71  S.  W.  86,  holding  tax  sale,  valid 
by  law  then  existing,  cannot  be  aflfected  by  subsequent  legislation. 
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2  L.  R.  A.  779,  ATTRILL  v.  HUNTINGTON,  70  Md.  191,  14  Am.  St.  Eep.  344, 

16  Atl.  651. 
By  -vrliat  conrt  corporation  charter  forfeited. 

Cited  in  Com.  ex  rel.  Kirkpatrick  v.  Western  U.  Teleg.  Co.  1  Dauphin  Co.  Rep. 
150,  holding  Federal  courts  have  no  jurisdiction  of  actions  by  state  to  forfeit 
corporation  charter. 

Einfo^ctngr  statute  of  another  state. 

Cited  in  Jones  v.  Fidelity  Loan  &  T.  Co.  7  S.  D.  132,  63  N.  W.  553,  holding 
penal  laws  of  state  not  binding  on  residents  of  another  state. 

Cited  in  footnote  to  Midland  Co.  v.  Broat,  17  L.  R.  A.  312,  which  holds  con- 
tracts valid  where  made  enforceable  in  other  state. 

Cited  in  notes  (8  L.  R.  A.  269)  on  foreign  judgments  not  subject  to  collateral 
impeachment;  (4  L.  R.  A.  132)  on  constitutional  law;  effect  and  validity  of 
foreign  judgments. 

Statute  of  limitations* 

Cited  in  footnote  to  State  Sav.  Bank  v.  Johnson,  33  L.  R.  A.  552,  which  holds 
action  to  enforce  liability  of  corporate  trustees  for  failure  to  make  reports  one 
for  penalty,  within  rule  as  to  limitations. 

Disapproved  in  Kilton  v.  Providence  Tool  Co.  22  R.  I.  614,  48  Atl.  1039,  hold- 
ing action  against  stockholders  to  enforce  debt  of  company  barred  only  by  twenty 
years'  statute  of  limitations. 


2  L.  R.  A.  784,  BENTZ  v.  NORTHWESTERN  AID  ASSO.  40  Minn.  202,   41 

N.  W.  1037. 
Claim  aarainst  mutual  accident  company. 

Cited  in  Union  Mut.  Acci.  Asso.  v.'  Frohard,  134  111.  239,  10  L.  R.  A.  386,  23 
Am.  St.  Rep.  664,  26  N.  E.  642,  holding  presumption  is  that  claim  would  have 
been  paid  in  full  had  assessment  been  made  by  mutual  accident  association. 

Cited  in  notes  (44  L.  R.  A.  855)  on  mutual  benefit  association;  remedy  for 
refusal  to  levy  assessment  to  meet  death  claims;  (8  L.  R.  A.  116)  on  contract  of 
mutual  benefit  association;  (2  L.  R.  A.  788)  on  actions  on  certificate  of  mutual 
benefit  association. 

jBstoppel  of  InHured  or  beneficiary. 

Cited  in  Modern  Woodmen  v.  Davis,  184  111.  238,  56  N.  E.  300,  holding  bene- 
ficiary not  estopped,  by  afiidavit  of  physician  filed  by  her,  to  show  true  cause  of 
death;  Hogan  v.  Metropolitan  L.  Ins.  Co.  164  Mass.  449,  41  N.  E.  663,  holding 
beneficiary  in  policy  not  estopped  to  show  deceased  did  not  have  disease  at  time 
of  application. 

Cited  in  note  (44  L.  R.  A.*  855)  on  conclusiveness  of  proof  of  loss  as  against 
insured  or  his  beneficiaries. 

2  L.  R.  A.  786,  JACKSON  v.  NORTHWESTERN  MUT.  RELIEF  ASSO.  73  Wis. 

507,  41  N.  W.  708. 
Leiiral  action  to  compel  benefit  society  to  make  aMie««ment. 

Cited  in  Silvers  v.  Michigan  Mut.  Ben.  Asso.  94  Mich.  47,  53  N.  W.  935 ;  Cove- 
nant Mut.  Life  Asso.  v.  Kentner,  89  111.  App.  498;  O'Brien  v.  Home  Benefit  Soc. 


779-789.]  L.  E.  A,  CASES  AS  AUTHOKITIES.  281 

117  N.  y.  319,  22  N.  E.  954,  —  holding  action  at  law  maintainable  upon  refusal 
of  benefit  society  to  make  assessment. 

Cited  in  footnote  to  Bentz  v.  Northwestern  Aid  Asso.  2  L.  R.  A.  784,  which 
holds  action  at  law  remedy  for  breach  of  contract  to  make  death  assessments. 

Cited  in  notes  (4  L.  R.  A.  382;  7  L.  R.  A.  189)  as  to  remedy  for  refusal  to 
levy  assessment;  (8  L.  R.  A.  115)  as  to  damages  for  neglect  to  make  assess- 
ment. 

Sufllcienoy  of  complaint. 

Cited  in  Johns  v.  Northwestern  Mut.  Relief  Asso.  87  Wis.  113,  68  N.  W.  76, 
holding  complaint  states  facts  entitling  plaintiff  to  money  judgment  on  con- 
tract for  substantial  damages. 

2  L.  R.  A.  789,  ASTOR  v.  NEW  YORK  ARCADE  R.  CO.  113  N.  Y.  93,  20 

N.  E.  594. 
Title  of  statute. 

Followed  without  opinion  in  Bailey  v.  New  York  Arcade  R.  Co.  113  N.  Y.  615. 

Cited  in  Parker  v.  Elmira,  C.  &  N.  R.  Co.  165  N.  Y.  278,  59  N.  E.  81,  holding 
"to  authorize  railroad  company  to  extend  road,  and  confirm  purchase,  and  for 
other  purposes"   covers  provision   for  maximum  rate   chargeable   per  mile;    Re 
Clinton  Ave.  57  App  Div.  169,  68  N.  Y.  Supp.  196,  holding  "in  relation  to  Clin- 
ton avenue"  covers  proper  provisions  relating  to  increase  in  width  of  street; 
Van  Brunt  v.  Flatbush,  128  N.  Y.  54,  27  N.  E.  973,  holding  "local  improvements 
in  town  of  Flatbush"  sufficient  to  cover  provision  for  necessary  construction  of 
outlet  tnmk  sewer  through  town  of  Flatlands;  Sweet  v.  Syracuse,  129  N.  Y.  332, 
27  N.  E.   1081,  holding  "establish  and  maintain  water  department  in  and  for 
Syracuse"  to  embrace  establishment  and  detailed  organization  of  water  depart- 
ment; People  V.  Doxtater,  75  Hun,  479,  27  N.  Y.  Supp.  481,  holding  "to  prevent 
taking  fish  from  waters  of  Lake  Ontario  adjacent  to  shore  or  inland  waters  of 
county^  covers  private  lake  in  county;  Curtin  v.  Barton,  139  N.  Y.  513,  34  N.  E. 
1093,  holding  "establish  municipal  court"  embraces  abolition  of  justice  of  peace 
and  justice's  court;  Sweet  v.  Syracuse,  60  Hun,  33,  14  N.  Y.  Supp.  421,  holding 
"establish  and  maintain  water  department"  covers  provisions  for  supplying  city 
with  water;  New  York  v.  Gorman,  26  App.  Div.  193,  49  N.  Y.  Supp.  1026,  hold- 
ing  "in  relation  of  office  of  sheriff"  covers  new  system  of  management  and  admin- 
istration of  office;  Wilcox  v.  Baker,  22  App.  Div.  303,  47  N.  Y.  Supp.  900,  holding 
"to  facilitate  construction   of  railroad  and  to  authorize  towns  to  subscribe  to 
capital  stock  thereof"  covers  amendment  providing  for  continued  assessment  of 
property  subject  to  tax  at  time  of  original  act;  People  ex  rel.  Dee  v.  Backus,  11 
App.  Div.  149,  42  N.  Y.  Supp.  899,  holding  "in  relation  to  office  of  district  attor- 
ney, providing  for  election  of  district  attorney,"  etc.,  covers  express  repeal  of 
act  creating  office  of  county  detective;   Dyker  Meadow  Land  &  Improv.   Co.  v. 
Cook,  3  App.  Div.  168,  38  N.  Y.  Supp.  222,  holding  "amendment  of  title  and  act 
'relating  to  assessment  of  real  property  in  Brooklyn' "  covers  exemption  of  any 
land  in  county  of  Kings ;  State  ex  rel.  Standish  v.  Nomland,  3  N.  D.  432,  44  Am. 
St.  Rep.  572,  57  N.  W.  85,  holding  "creating  office  of  state  board  of  auditors  and 
prescribing  duties  thereof"  not  indicative  of  provision  for  security  and  augmenta- 
tion of  state  funds;  Fort  v.  Cummings,  90  Hun,  485,  36  N.  Y.  Supp.  36,  holding 
legislature  authorized  to  pass  any  act  germane  to  subject  intrusted  to  its  su- 
pervision by  Constitution;  Re  Buffalo,  46  N.  Y.  S.  R.  85,  18  N.  Y.  Supp.  771, 
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holding  "select  and  locate  grounds  desirable  for  park**  not  indicative  of  pro- 
vision changing  method  of  procedure  in  exercise  of  right  of  eminent  domain  under 
charter;  Coxe  v.  State,  144  N.  Y.  409,  39  N.  E.  400,  holding  "drain  marsh  lands" 
not  indicative  of  grant  of  lands  under  water;  Rogers  v.  Union  R.  Co.  10  Misc. 
59,  30  N.  Y.  Supp.  855,  holding  "to  amend  act,"  etc.,  "as  subsequently  amended" 
not  indicative  of  ratification  of  all  proceedings  under  the  act;  Lindsay  v.  United 
States  Sav.  &  L.  Asso.  120  Ala.  173,  42  L.  R.  A.  788,  24  So.  171,  holding  "to  regu-^ 
late  business  of  building  and  loan  association"  not  indicative  of  legalization  of 
past  transactions  of  associations;  Coiscadden  v.  Haswell,  41  Misc.  62,  82  N.  Y. 
Supp.  347,  holding  provision  for  removal  of  superintendent  of  penitentiary  not 
within  title  purporting  to  relate  to  his  salary  only. 

Cited  in  footnotes  to  Judson  v.  Bessemer,  4  L.  R.  A.  742,  which  holds  pro- 
vision authorizing  issue  of  municipal  bonds  within  title;  Thomas  v.  Wabash, 
St.  L.  &  P.  R.  Co.  7  L.  R.  A.  145,  which  holds  provision  limiting  rights  in  water 
to  railroad  companies  owning  landings  not  within  title;  Millvale  v.  Evergreen 
R.  Co.  7  L.  R.  A.  369,  holding  title  referring  merely  to  title  of  prior  act  suffi- 
cient where  subject-matter  merely  supplemental;  Hronek  v.  People,  8  L.  R.  A* 
837,  holding  statute  regulating  manufacture,  as  well  as  prohibiting  same  for 
certain  purpose,  not  invalid. 

Grant  of  new  rlirlits  nnder  grniiie  of  amendment* 

Cited  in  Auchincloss  v.  Metropolitan  Elev.  R.  Co.  69  App.  Div.  69,  74  N,  Y". 
Supp.  534,  holding  act  conferring  upon  railroad  company  right  to  lay  tracks 
in  addition  to  those  authorized  by  charter  acquired  by  it  from  previous  com- 
pany unconstitutional. 

Distinguished  in  Re  Third  Ave.  R.  Co.  121  N.  Y.  541,  9  L.  R.  A.  126,  24  N.  E. 
951,  holding  statute  authorizing  change  of  motor  power  not  in  conflict  with 
constitutional  provision  that  consent  of  local  authorities  be  obtained  for  "con- 
struction" of  railway. 

2  L.  R.  A.  795,  LIBBEY  v.  MASON,  112  N.  Y.  525,  20  N.  E.  355. 
Special  proceedtngr  —  Final  order* 

Cited  in  Tilden  v.  Aitkin,  37  App.  Div.  30,  55  N.  Y.  Supp.  735,  to  point, 
proceeding  to  compel  accounting  by  administrator  is  a  special  proceeding;  Re 
Board  of  Education,  34  N.  Y.  S.  R.  493,  11  N.  Y.  Supp.  780,  holding  proceeding 
to  acquire  lands  for  school  purposes  a  special  proceeding,  terminating  in  final 
order. 

Necessity  of  entry  of  Jndflrment. 

Cited  in  note  (28  L.  R.  A.  629)  as  to  what  entry  necessary  to  complete  judg- 
ment. 

Rigrlit  to  letters  of  administration. 

Cited  in  Re  Moulton,  32  N.  Y.  S.  R.  637,  10  N.  Y.  Supp.  717,  holding  widow 
has  prior  statutory  right  to  letters  of  administration. 

2  L.  R.  A.  796,  TILGE  v.  BROOKS,  124  Pa.  178,  16  Atl.  746. 
ICatnre  of  partnersblp  association* 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  &  Gasoline  Works,  38  L.  R. 
A.  791,  which  holds  partnership  association  organized  under  laws  of  Penn^l- 
vania   regarded  as   partnership,   instead   of   corporation,   in   Massachusetts. 
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2  L.  R.  A.  798,  COM.  v.  DELAWARE  DIVISION  CANAL  CO.  123  Pa.  594,  16 
Atl.  684. 

Followed  without  discussion  in  Com.  ▼.  J.  Langdon  &  Co.  1  Dauphin  Co.  Rep. 
125;  Com.  v.  Chester,  123  Pa.  640,  16  Atl.  691;  Com.  v.  Hillside  Coal  &  1.  Co. 
1  Pa.  Dist.  R.  742. 

Collection  of  tax  by  corporation* 

Cited  in  Com.  v.  Delaware  &  H.  Canal  Co.  150  Pa.  249,  24  Atl.  599;  and 
Com.  V.  Union  Traction  Co.  192  Pa.  514,  43  Atl.  1010,  holding  corporation  re- 
sponsible for  collection  of  tax;  Com.  v.  Wilkes-Barre  &  S.  R.  Co.  14  Pa. 
Co.  Ot.  210,  and  Com.  v.  Lehigh  Valley  R.  Co.  129  Pa.  457,  18  Atl.  406, 
holding  corporation  responsible  for  failure  of  its  treasurer  to  collect  and 
pay  over  to  state  the  tax  on  loans;  Com.  v.  Union  Traction  Co.  1  Dauphin  Co. 
Rep.  177,  to  point  that  act  June  30,  1885,  makes  corporations  responsible  for 
collection  of  tax  by  deducting  it  from  interest  paid  by  its  treasurer  upon  evi- 
dences of  indebtedness  issued  by  corporation;  Com.  v.  Lehigh  Valley  R.  Co.  186 
Pa.  246,  40  Atl.  491,  holding  corporation  chargeable  as  collector,  and  upon 
failure  to  collect;  Com.  v.  Pennsylvania  Salt  Mfg.  Co.  145  Pa.  55,  22  Atl.  215, 
to  point  that  corporate  treasurer  may  be  required  by  statute  to  assess  tax; 
Wilkes-Barre  Deposit  &  Sav.  Bank  v.  Wilkes-Barre,  148  Pa.  603,  24  Atl.  Ill, 
holding  corporate  treasurers  required  by  statute  to  assess  and  collect  tax;  Com. 
v.  Philadelphia  &  R.  Coal  &  L  Co.  137  Pa.  491,  20  Atl.  531,  Affirming  2  Dauphin 
Co.  Rep.  405,  holding  it  duty  of  treasurer  of  corporation  in  hands  of  receiver 
to  assess  tax,  and  of  receiver  to  pay  it;  Com.  v.  Philadelphia,  33  W.  N.  C.  107, 
holding  municipal  corporation  liable  for  the  failure  of  its  treasurer  to  collect 
and  pay  tax  on  loans;  Cohl  v.  Wilkes-Barre  &  S.  R.  Co.  162  Pa.  619,  29  Atl. 
696,  to  point  that  same  tax  assessed  by  corporation  should  be  retained  and  paid 
to  state;  Com.  v.  New  York,  L.  E.  &  W.  R.  Co.  150  Pa.  239,  24  Atl.  609,  holding 
statute  requiring  deduction  of  state  tax  by  corporate  officers  on  payment  of 
interest  on  bonds  constitutional;  Com.  v.  Jarecki  Mfg.  Co.  204  Pa.  40,  53  Atl. 
517,  holding  act  exempting  companies  holding  bonds  as  part  of  capital  stock 
from  tax  thereon  relieves  debtor  company  from  duty  to  deduct  tax  from  interest; 
Coal  Ridge  Improv.  &  Coal  Co.  v.  Jennings,  12?  Pa.  399,  17  Atl.  986,  holding  act 
1885,  requiring  corporation  to  collect  tax  on  its  securities,  does  not  violate  uni- 
formitv  rule. 

Claiislllcation  of  subjects  of  taxation. 

Cited  in  Com.  v.  Westinghouse  Electric  Mfg.  Co.  151  Pa.  272,  24  Atl.  1107; 
Williamsport  v.  Wenner,  172  Pa.  182,  33  Atl.  544;  Western  U.  Teleg.  Co.  v. 
State,  146  Ind.  61,  44  N.  E.  793, —  holding  legislature  has  power  to  classify 
subjects  for  taxation;  Com.  use  of  Titusville  v.  Clark,  195  Pa.  639,  67  L.  R.  A. 
350,  86  Am.  St.  Rep.  694,  46  Atl.  286,  holding  that  classification  for  taxation 
should  avoid  gross  inequality. 

—  ClassiUcation  of  corporations. 

Cited  in  Com.  v.  Germania  Brewing  Co.  145  Pa.  87,  22  Atl.  240,  Affirming  4 
Dauphin  Co.  Rep.  56,  holding  exception  of  classes  of  corporations  from  taxation 
does  not  violate  uniformity;  Com.  v.  Sharon  Coal  Co.  164  Pa.  304,  30  Atl.  127, 
holding  that  legislature  cannot  discriminate  between  corporations  in  same  class. 

Cited  in  note  (60  L.  R.  A.  340,  341,  345,  348,  353)  on  classification  of  corpora- 
tions for  purpose  of  taxation. 
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—  Dealers  or  peddlem. 

Cited  in  Knisely  v.  Cotterel,  196  Pa.  619,  50  L.  R.  A.  90,  46  Atl.  81,  Affirming 
3  Dauphin  Co.  Rep.  123,  holding  venders  or  dealers  in  merchandise  may,  for 
purposes  of  taxation  be  classified  as  wholesalers  and  retailers;  Com.  use  of 
Titusville  v.  Clark,  195  Pa.  638,  57  L.  R.  A.  350,  86  Am.  St.  Rep.  694,  46 
Atl.  286,  Affirming  21  Pa.  Co.  Ct.  500,  10  Pa.  Super.  Ct.  511,  upholding  classi- 
fication for  taxation  of  wholesale  and  retail  dealers  in  accordance  with  amount 
of  business  transacted;  New  Castle  v.  Cutler,  15  Pa.  Super.  Ct.  624,  holding 
classification  of  peddlers  for  taxation  according  to  amount  of  goods  carried, 
with  additional  tax  upon  horse  and  wagon,  except  gardeners,  does  not  violate 
constitutional    requirement    of    uniformity. 

—  LiodsinK  bouses. 

Cited  in  Com.  v.  Muir,  1  Pa.  Super.  Ct.  581,  38  W.  N.  C.  331,  upholding  right 
to  classify  lodging  houses  for  purpose  of  taxation. 

»»  Tax  on  capital  stoclc* 

Cited  in  Com.  v.  Brush  Electric  Light  Co.  145  Pa.  154,  22  Atl.  844,  holding 
act  1879,  §  4,  as  to  method  of  rating  corporate  stock  for  taxation,  does  not 
violate  uniformity;  Com.  v.  National  Oil  Co.  157  Pa.  523,  27  Atl.  374,  holding 
statute  making  capital  stock  distinct  class  of  investments  for  taxation  does 
not  violate  uniformity;  Com.  v.  Delaware  &  H.  Canal  Co.  1  Dauphin  Go.  Rep. 
274,  holding  tax  on  capital  stock  imposed  by  acts  1877,  1879,  not  objectionable 
for  want  of  uniformity;  Com.  v.  Merchants'  &  M.  Nat.  Bank,  168  Pa.  314,  31 
Atl.  1065,  holding  provision  exempting  from  local  taxation  banks  paying  spec- 
ified state  tax  on  par  value  of  their  shares,  but  imposing  on  those  which  do 
not  tax  upon  actual  value  of  shares,  not  unconstitutional  for  want  of  uni- 
formity. 

Corporate  liability  to  taxatioM* 

Followed  in  Com.  v.  Philadelphia  &  R.  Coal  &  I.  Co.  137  Pa.  491,  20  Atl. 
531,  as  to  liability  of  corporation  to  taxation. 

Cited  in  Com.  v.  William  Craiqp  &  Sons,  Ship  &  Engine  Bldg.  Co.  2  Dauphin 
Co.  Rep.  399,  holding  indebtedness  due  to  and  held  by  Pennsylvania  corpora- 
tions in  their  own  right  not  taxable;  Com.  v.  Thirteenth  &  F.  Streets  Pass. 
R.  Co.  2  Dauphin  Co.  Rep.  393,  holding  corporation  liable  to  tax  upon  whole 
amount  of  indebtedness  upon  treasurer's  failure  to  show  any  part  due  to  non- 
residents. 

Cited  in  footnotes  to  Re  Whiting,  34  L.  R.  A.  232,  which  holds  bonds  of 
foreign  corporation  within  state,  though  owned  by  nonresident,  subject  to  trans- 
fer tax;  Vermont  &  C  R.  Co.  v.  Vermont  C.  R.  Co.  10  L.  R,  A.  562,  which 
holds  railroad  lessor  liable  for  gross  earnings  tax;  State,  Singer  Mfg.  Co.,  Pros- 
ecutor, V.  Heppenheimer,  32  L.  R.  A.  643,  which  holds  company  exempt  from 
taxation  under  exemption  of  its  shares. 

Cited  in  note  (57  L.  R.  A.  87)  on  conditions  upon  privilege  of  exercising 
corporate  franchises, 

Pennsylvania  revenue  system* 

Cited  in  Perry  County  v.  Troutman,  8  Pa.  Co.  Ct.  428,  Affirmed  in  144 
Pa.  362,  22  Atl.  705,  to  point  that  act  of  1844  is  beginning  of  present  Penn- 
sylvania  revenue  system. 
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^ITlien  tax  imyabltf* 

Cited  in  Com.  v.  Lehigh  Valley  R.  Co.  129  Pa.  447,  18  Atl.  406,  holding  stat- 
ute requiring  annual  payment  of  state  tax  refers  to  calendar  year  if  no  date 
set  for  its  commencement. 

Taxation  of  Judarments* 

Cited  in  footnote  to  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which  holds 
void  statute  for  taxation  of  personal  judgments  with  specified  exceptions. 


2  L.  R.  A.  805,  UNIl^D  STATES  v.  HUIXJHESON,  39  Fed.  540. 
Adjustment  of  poatmaster's  aceoitnts« 

Cited  in  United  States  v.  Miller,  8  Utah,  34,  28  Pac.  957,  holding  postmaster's 
compensation  cannot  be  withheld  after  his  accounts  have  been  adjusted;  United 
states  V.  Case,  49  Fed.  271,  holding  Postmaster  General  cannot  charge  postmas- 
ter with  commission  on  false  returns  when  accounts  have  been  allowed;  Nor- 
ton v.. United  States,  26  C.  C.  A.  639,  52  U.  S.  App.  296,  81  Fed.  821,  holding 
postmaster  can  defend  suit  on  bond  by  showing  that  money  never  came  to  his 
hand,  without  having  same  disallowed  by  auditor. 

2  L.  R.  A.  808,  WHEELER  v.  McGUlRE,  86  Ala.  398,  5  So.  190. 
Ijiablllty  of  principal* 

Cited  in  Sweetser  v.  Shorter,  123  Ala.  522,  26  So.  298,  holding  principal 
bound  by  agreement  of  general  agent  to  construct  houses;  Kansas  City,  M.  & 
B.  R.  Co.  V.  Higdon,  94  Ala.  290,  14  L.  R.  A.  518,  33  Am.  St.  Rep.  119,  10 
So.  282,  holding  railroad  responsible  for  loss  of  dog  accepted  by  baggage  master 
for  conveyance;  Drennan  v.  Boice,  19  Misc.  643,  44  N.  Y.  Supp.  394,  holding 
action  against  agent  after  disclosure  of  principal  barred  action  against  prin- 
cipal; Fowle  V.  Outcalt,  64  Kan.  358,  67  Pac.  889,  holding  owner  of  note  who 
allowed  another  to  collect  moneys  on  it  bound  by  payments;  Continental  F. 
Ins.  Co.  V.  Brooks,  131  Ala.  620,  30  So.  876,  holding  waiver  by  general  agent 
of  insurance  company,  with  power,  binding,  where  party  ignorant  of  termina- 
tion of  agency. 

Cited  in  footnote  to  Slater  v.  Capital  Ins.  Co.  23  L.  R.  A.  181,  which  holds 
binding  on  company  waiver  of  proofs  of  loss  as  to  building,  by  adjuster  sent 
to  adjust  loss  on  contents. 

Cited  in  notes  (8  L.  R.  A.  74)  on  what  constitutes  waiver  of  conditions  in 
fire  insurance;  (2  L.  R.  A.  749)  on  principal  not  liable  when  credit  given  ex- 
clusively  to   agent. 

Conatmctlve  notice  to  principal. 

Cited  in  Goodbar  v.  Daniel,  88  Ala.  590,  16  Am.  St.  Rep.  76,  7  So.  254,  hold- 
ing knowledge  of  husband  of  fraudulent  deed,  while  agent  of  wife,  construc- 
tively imputed  to  her. 

Aarent's  antliorlty* 

Cited  in  Montgomery  Furniture  Co.  v.  Hardaway,  104  Ala.  115,  16  So. 
29,  holding  general  agent's  authority  prima  facie  coextensive  with  employ- 
ment; Aldrich  v.  Wilmarth,  3  S.  D.  528,  54  N.  W.  811,  holding  agent  had  os- 
tensible authority  to  order  work,  and  contractor  justified  in  believing  him  au- 
tliorized;  Insurance  Co.  of  N.  A.  v.  Thornton,  130  Ala.  237,  55  L.  R.  A.  551,  89 
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Am.  St.  Rep.  30,  30  So.  614  (dissenting  opinion),  majority  holding  that  general 
agent  for  prescribed  area  cannot  bind  company  outside  of  it. 

Cited  in  footnote  to  Fay  v.  Slaughter,  56  L.  R.  A.  564,  which  denies  author- 
ity of  agent,  empowered  to  indorse  principal's  checks  for  deposit,  to  ratify 
deposit  of  checks  received  for  securities  on  which  agent  has  forged  transfers. 

Cited  in  note  (2  L.  R.  A.  824)  on  private  restrictions  on  agent's  authority 
Xkot  to  affect  third  persons. 

Distinguished  in  Witcher  v.  Gibson,  15  Colo.  App.  170,  61  Pac.  192,  holding 
power  inferred   from   what   principal   knowingly  permitted   agent  to   do. 

RAtiflcatlon  of  as^nfa  acta. 

Cited  in  Sullivan  v.  Louisville  &  N.  R.  Co.  128  Ala.  104,  30  So.  528,  hold- 
ing unauthorized  acts  of  agent  not  shown  to  have  been  ratified. 

Cited  in  footnotes  to  Daniels  v.  Brodie,  11  L.  R.  A.  81,  which  holds  agent's 
acceptance  of  goods  ratified  by  keeping  part  of  same;  Thompson  v.  New  South 
Coal  Co.  62  L.  R.  A.  551,  holding  principal's  acceptance  of  portion  of  pur- 
chase money  no  ratification  of  agent's  unauthorized  sale. 

Cited  in  note  (7  L.  R.  A.  405)  on  principal  and  agent;  effect  of  ratification 
of  acts  of  agent. 

Admissibility  of  evidence* 

Cited  in  Cawthon  v.  Lusk,  97  Ala.  676,  11  So.  731,  holding  usages  of  trade 
admissible  to  interpret  powers  under  written  instrument  of  agency;  Western 
U.  Teleg.  Co.  v.  Cunningham,  99  Ala.  317,  14  So.  579,  holding  private  instruc- 
tions by  telegraph  company  to  agent,  forbidding  him  to  waive  payment  for  mes- 
sage till  following  day,  inadmissible;  Lytle  v.  Bank  of  Dothan,  121  Ala.  218,  26 
So.  6,  holding  the  giving  of  other  notes  competent  to  show  agent's  implied 
power  to  give  notes  in  suit;  A.  G.  Rhodes  Furniture  Co.  v.  Weeden,  108  Ala. 
257,  19  So.  318,  holding  secret  instructions  to  general  manager  to  rent  by  month 
onlv  inadmissible. 

Agent's  liability. 

Cited  in  note   (12  L.  R.  A.  346)   on  responsibility  of  agent  on  his  contracts. 

2  L.  R.  A.  813,  BIELENBERG  v.  MONTANA  UNION  R.  CO.  8  Mont.  271,  20 
Pac.   314. 
Followed   without   discussion   in   Thompson   v.   Northern   F.   R.    Co.    8   Mont. 
283,   21   Pac.  25. 

Validity    of    statutes    malcinar    railroad    company    absolutely    liable    for 
injury. 

Cited  in  Cateril  v.  Union  P.  R.  Co.  2  Idaho,  543,  21  Pac.  416,  Denver  A  R. 
G.  R.  Co.  V.  Outcalf,  2  Colo.  App.  405,  31  Pac.  177;  Jensen  v.  Union  P.  R,  Co. 
6  Utah,  258,  4  L.  R.  A.  726,  21  Pac.  994,  —  holding  act  making  railroad 
company  liable  for  killing  animals  on  track  invalid;  Oregon  R.  &  Nav.  Co.  v. 
Smalley,  1  Wash.  211,  22  Am.  St.  Rep.  143,  23  Pac.  1008,  holding  act  mak- 
ing railroad  companies  liable  for  killing  animals  on  track,  unless  fence  main- 
tained, invalid;  McCauley  v.  Montana  C.  R.  Co.  11  Mont.  485,  28  Pac  730, 
holding  railroad  company  which  took  cow  injured  by  its  train,  killed,  and  sold 
it,    prima   facie   liable. 

Cited  in  footnote  to  Wadsworth  v.  Union  P,  R.  Co.  23  L.  R.  A.  812,  which 
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holds  unconstitutional  act  creating  absolute  liability  for  stock  killed  or  injured 
by   trains. 

Cited  in  notes  (5  L.  R.  A.  359)  on  due  process  of  law;  (25  L.  R.  A.  162) 
on  constitutionality  of  statutes  making  railroad  companies  absolutely  liable 
for  damage  by  fires  set  by  them,  or  stock  killed  by  them,  irrespective  of 
negligence. 

Distinguished  in  Sullivan  v.  Oregon  R.  &  Nav.  Co.  19  Or.  327,  24  Pac.  408, 
holding  act  making  railroad  company  liable  for  killing  animals  on  un fenced 
track  valid;  Central  R.  Co.  v.  JMurphey,  116  Ga.  869,  60  L.  R.  A.  820,  43  S.  E. 
265,  sustaining  statute  making  initial  carriers  liable  for  lost  or  damaged  freight 
on  which  they  fail  to  report  within  thirty  days  after  application. 

Cited  in  Hopkins  v,  Butte  &  M.  Commercial  Co.  13  Mont.  225,  40  Am. 
St.  Rep.  438,  33  Pac.  818,  holding  negligence  must  be  shown  in  actions  for 
submerging  land  by  log  jam. 

2  L.  R.  A.  816,  McCLlNTOCK  v.  LOISSEAU,  31   W.  Va.  865,  8  S.  E.  612. 
'When  trust  sho-vrn. 

Cited  in  Deck  v.  Tabler,  41  W.  Va.  335,  56  Am.  St.  Rep.  837,  23  S.  B. 
721,  holding  no  resulting  trust  in  favor  of  husband  by  conveyance  to  wife  of 
Innd  purchased  with  his  money. 

Cited  in  note    (12  L.  R.  A.  566)    on  doctrine  of  advancements  to  heirs. 
Evidence  to  show  reanltlns  tmst. 

Cited  in  Lahey  v.  Broderick,  72  N.  H.  182,  55  Atl.  354,  holding  presumption 
of  gift  arising  from  deed  to  wife  of  land  paid  for  by  husband  rebuttable  by 
parol  evidence. 
Frandnlent  conveyance. 

Cited  in  Edgell  v.  Smith,  50  VV.  Va.  355,  40  S.  E.  402,  holding  deed  to  hinder 
creditors  void;  Urpman  v.  Lowther  Oil  Co.  53  W.  Va.  512,  97  Am.  St.  Rep. 
1027,  44  S.  E.  433,  holding  equity  will  not  decree  specific  performance  of 
agreement  made  to  defraud  creditors. 

Cited  in  note  (6  L.  R.  A.  4r)8)  on  no  relief  in  law  or  equity  in  case  of 
fraudulent    contracts. 

Distinguished  in  Goldsmith  v.  Goldsmith,  46  W.  Va.  431,  33  S.  E.  260,  holding 
there  must  be  liability  chargeable  on  the  land  to  prevent  cancelation  of  a  deed 
alleged  to  have  been  given   in  fraud  of  creditors  for  grantee's  failure  to  keep 
agreement. 
Contractu  afralnat  pnbllc  policy. 

Cited  in  footnotes  to  Leonard  v.  Poole,  4  L.  R.  A.  728,  which  holds  one  en- 
griging  in  plot  to  raise  price  of  lard  cannot  be  aided  by  court  as  against  co- 
plotter;  Wassermann  v.  Sloss,  38  L.  R.  A.  176,t  which  holds  illegality  of 
transfer  of  stock  to  president  for  corrupting  government  ofiicials  does  not 
I)revent  recovery  where  taken  by  president  for  own  use  instead. 

Cited  in  note    (6  L.  R.  A.  615)    on  contracts  against  public  policy  void. 

2  L.  R.  A.  820,  PENNSYLVANIA  R.  CO.  v.  MacKINNEY,  124  Pa.  462,  10  Am. 

St.  Rep.  601,   17  Atl.  14. 
Carrier's  liability  to  iiaaaenffer  Injured  by  mlMille. 

Cited  in  Fewings  v.  Mendenhall,  88  Minn.  342,  60  L.  R.  A.  604,  97  Am.  St. 
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Rep.    619,    93    N.    W.    127,    denying    street    railroad's    liability    to    passenger 
injured  by  missile  thrown  into  car  by  strike  sympathizer. 

Preflamptlon  of  nes'Iisrence* 

Cited  in  Thomas  v.  Philadelphia  &  R.  R.  Co.  148  Pa.  182,  15  L.  R.  A.  417,  30 
W.  N.  C.  10,  23  Atl.  989,  holding  no  presumption  of  negligence  where  passen- 
ger is  injured  by  missile  in  unexplainable  manner;  Keller  v.  Hestonville,  M.  & 
F.  Pass.  R.  Co.  149  Pa.  68,  30  VV.  N,  C.  417,  24  Atl.  159,  Affirming  1  Pa.  Dist. 
R.  198,  holding  mere  fact  that  passenger  was  injured  not  presumption  of  ne<;- 
ligence,  so  as  to  shift  burden  of  proof;  Uerstine  v.  Lehigh  Valley  R.  Co.  151 
Pa.  253,  31  W.  N.  C.  52,  25  Atl.  104,  holding  burden  of  proving  negligence 
is  on  passenger  injured  in  car  by  jolt  caused  by  coupling;  Fredericks  \. 
Northern  C.  R.  Co.  157  Pa.  124,  22  L.  R.  A,  312,  27  Atl.  689,  holding  carrier 
not  liable  for  wrongful  acts  of  strangers,  not  reasonably  preventable;  Bern 
hardt  v.  West  Pennsylvania  R.  Co.  159  Pa.  364,  28  Atl.  140  holding  negligence 
not  presumed  in  injury  to  passenger  by  stepping  on  small  piece  of  wood  on 
station  platform;  Benedick  v.  Potts,  88  Md.  56,  41  L,  R.  A.  480,  40  Atl.  1067, 
holding  mere  fact  that  passenger  fell  from  car  on  switchback  railway  not  suf- 
ficient evidence  of  negligence;  VVhalen  v.  Consolidated  Traction  Co.  61  N.  .1. 
L.  610,  41  L.  R.  A.  837,  68  Am.  St.  Rep.  723,  40  Atl.  645,  holding  nonsuit  ini 
proper  where  passenger  was  knocked  off  car  and  injured  by  conductor  stumb- 
ling against  him;  Nelson  v.  Lehigh  Valley  R.  Co.  25  App.  Div.  545,  50  N.  V. 
Supp.  63,  holding  presumption  of  negligence  not  raised  by  tipping  of  passen- 
ger out  of  chair  in  rounding  curve,  others  keeping  their  seats;  Western  Mary- 
land R.  Co.  V.  State,  95  Md.  652,  53  Atl.  969,  holding  instruction  that  fact 
that  person  was  killed  while  a  passenger  is  prima  facie  evidence  of  carrier's 
negligence,  erroneous;  Denver  &  R.  G.  R.  Co.  v.  Fotheringham,  17  Colo.  App. 
416,  68  Pac.  978,  holding  fact  that  passenger  was  injured  by  swinging  shut 
of  car  door  not   prima  facie  evidence  of  carrier's  negligence. 

Cited  in  note  (15  L.  R.  A.  38)  on  presumption  of  negligence  from  occurrence 
of  accidents. 

Distinguished  in  Long  v.  PennsylTania  R.  Co.  147  Pa.  347,  14  L.  R.  A. 
743,  29  W.  N.  C.  377,  30  Am.  St.  Rep.  732,  23  Atl.  459,  holding  no  presump- 
tion of  negligence  where  baggage  is  lost  through  unprecedented  flood;  Bueh- 
ler  V.  Union  Traction  Co.  200  Pa.  179,  49  Atl.  788,  holding  company  liable 
for  injury  to  passenger  from  falling  wall,  through  employee's  disregard  of  time- 
ly warning. 

2  L.  R.  A.  823,  HUBBARD  v.  TENBROOK,  124  Pa.  291,  10  Am.  St.  Rep.  58.->. 

16  Atl.   817. 
lilabllltr  of  principal  for  aets  of  aarent. 

Cited  in  Wachter  v.  Ph«nix  Assur.  Co.  132  Pa.  439,  19  Am.  St.  Rep.  600,  1!» 
Atl.  289,  holding  principal  bound  by  acts  or  conduct  of  agent  within  scope  of 
apparent  authority,  to  one  without  notice;  Romeo  v.  Martuoci,  72  Conn.  5H». 
47  L.  R.  A.  607,  77  Am.  St.  Rep.  327,  45  Atl.  199  (dissenting  opinion  > . 
majority  holding  consignor  of  goods  may  assert  title  against  bona  fide  pur- 
chaser under  fraudulent  sale;  Lamb  v.  Thompson,  31  Neb.  453,  48  N.  W. 
58,  and  Steele  Smith  Grocery  Co.  v.  Potthast,  109  Iowa,  417,  80  N.  W.  517, 
holding  undisclosed  principal  liable  for  goods  sold  agent  in  tatter's  name. 

Cited  in  footnote  to  Slater  v.  Capital  Ins.  Co.  23  L.  R.  A.  181,  which  holds 
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binding  on  company  waiver  of  proofs  of  loss  as  to  building  by  adjuster  sent  to 
adjust  loss  on  contents. 

Cited  in  notes  (2  L.  R.  A.  810,  811)  on  general  and  special  agents,  as  to 
liability  of  principal  for  acts  of  agent;  (2  L.  R.  A.  749)  on  nonliability  of 
principal  when  credit  is  given  exclusively  to  agent;  (10  L.  R.  A.  355)  on  prin- 
cipal bound  by  acts  of  agent;  (12  h.  R.  A.  346)  on  responsibility  of  agent  on 
his  contracts. 

Distinguished  in  Brown  v.  German-American  Title  &  T.  Co.  174  Pa.  448, 
34  Atl.  335,  holding  assignment  of  building  contract  to  surety  does  not  con- 
stitute such  assignee  undisclosed   principal. 

» 

2  L.  R.  A.  826,  Re  HOWE,   112  N.   Y.   100,   19  N.  E.  613. 
SncceMilon  and  inlierltance  taxes. 

Cited  in  Re  Sherwell,  11  N.  Y.  Supp.  897,  holding  under  inheritance  tax 
law  of  1887,  taxable  legacies  exempt  to  extent  of  $500;  Taylor's  Estate,  6 
Misc.  280,  27  N.  Y.  Supp.  232;  Re  Hall,  88  Hun,  70,  34  N.  Y.  Supp.  616;  Re 
Corbett,  171  N.  Y.  518,  64  N.  E.  209;  Re  Hoffman,  143  N.  Y.  330,  38  N,  E. 
311,  Modifying  76  Hun,  403,  27  N.  Y.  Supp.  1086,  —  holding  transfer  tax 
of  1892  is  imposed  upon  aggregate  of  property  descending  from  decedent; 
Re  Clark,  1  Connoly,  433,  5  N.  Y.  ISupp.  199,  holding  tax  on  contingent  re- 
mainder under  act  of  1885  remains  suspended  until  estate  takes  effect;  State 
V.  Alston,  94  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W.  750,  holding  inheritance  tax 
one  on  the  privilege  of  receiving  by  inheritance  or  will;  Black  v.  State,  113 
Wis.  212,  90  Am.  St.  Rep.  853,  89  N.  W.  522,  holding  unconstitutional  in- 
heritance  tax    law   exempting    legacies   of    less   than   $10,000. 

Cited  in  footnotes  to  People  v.  Sherwood,  3  L.  R.  A.  464,  which  holds  non- 
resident not  subject  to  succession  tax;  Re  Stewart,  14  L.  R.  A.  836,  which  au- 
thorizes succession  on  contingent  interests  under  power  of  appointment  after 
vesting  of  same;  Re  Swift,  18  L.  R.  A.  709,  as  to  what  is  subject  to  succession 
tax. 

Cited  in  notes  (3  L.  R.  A.  372)  on  collateral  inheritance  tax;  (4  L.  R.  A. 
171)  on  exemption  from  general  taxation,  as  to  succession  or  inheritance  tax 
not  being  tax  on  property;  (10  L.  R.  A.  241)  on  collateral  inheritance  tax 
under  laws  of  Pennsylvania. 

Distinguished  in  Dixon  v.  Ricketts,  26  Utah,  222,  72  Pac.  947,  holding  col- 
lateral inheritance  tax  imposable  on  estate  exceeding,  though  each  legacy 
is  less  than,  amount  exempt;  Stellwagen  v.  Wayne  Probate  Judge,  130  Mich. 
169,  89  N.  W.  728,  holding  exemption  from  inheritance  tax  applies  to  entire 
estate,  and  not  to  each  share. 

Disapproved  in  Howell's  Estate,  147  Pa.  168,  23  Atl.  403,  Affirming  48 
Phila.  Leg.  Int.  296,  10  Pa.  Co.  Ct.  238,  28  W.  N.  C.  275,  holding  collateral  in- 
heritance tax  of  1887  to  be  ascertained  by  aggregate  of  decedent's  taxable  estate; 
McGhee  v.  State,  105  Iowa,  14,  74  N.  W.  695,  holding  collateral  inheritance  tax 
on  estates  in  excess  of  $1,000  applies  to  aggregate  of  decedent's  taxable  estate. 

Time  statute*  take  effect. 

Cited  in  Lane  v,  Kolb,  92  Ala.  661,  9  So.  873  (dissenting  opinion),  majority 
holding  statute  changing  appointive  to  elective  office,  providing  dates  of  elec- 
tion, did  not  take  effect  until  date  of  first  election  named. 

Distinguished  in  People  ex  rel.  Onondaga  County  Sav.  Bank  v.  Butler,  147 
L.  R.  A.  Au.— Vol.  I.— 19. 
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N.  Y.   176,  41  N.  £.  410,  holding  salary  act  taking  effect  on  certain  date  ap- 
plied to  official  taking  office  on  that  date. 

Statutory  conatructlon. 

Cited  in  People  v.  England,  91  Hun,  156,  36  N.  Y.  Supp.  634,  holding  in- 
tent of  legislature  governs  in  determining  effect  on  previous  offense  of  stat- 
ute  changing   punishment    for   crime. 

ConatI  tut  tonality  of  •ncceaalon  or  transfer  tax  statute** 

Cited  in  State  v.  Alston,  94  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W,  750,  holding 
inheritance  tax  constitutional. 

Cited  in  footnotes  to  State  v.  Hamlin,  25  L.  R.  A.  632^  whicli  holds  succes- 
sion tax  valid;  State  ex  rel.  Schwartz  v.  Ferris,  30  L.  R.  A.  218,  which  holds 
void,  for  lack  of  uniformity,  act  exempting  estates  less  than  $20,000  in  value: 
Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succession  tax  void  for  want 
of  notice  of  proceedings  to  fix  amount  of  tax;  Billings  v.  People,  59  L.  R.  A. 
807,  which  sustains  transfer  tax  on  lineal  descendants  to  whom  life  estate  given 
with  remainder  to  lineal  descendants,  but  exempting  lineal  descendants  tak- 
ing   fee. 

Cited  in  note  (12  L.  R.  A.  402,  407)  on  right  of  legislature  to  impose  suc- 
cession and  collateral  inheritance  taxes. 

2  L.  R.  A.  828,  JOHNSTON  v.  WALLIS,  112  N.  Y.  230,  8  Am.  St.  Rep.  742, 

19   N.   E.   653. 
Suits  by  or  aflralnat  foreign  executors,  etc. 

Cited  in  Flandrow  v.  Hammond,  13  App.  Div.  326,  43  N.  Y.  Supp.  143,  hold- 
ing suit  cannot  be  continued  against  foreign  executrix  appointed  pending  suit 
to  recover  money  paid  deceased  without  consideration;  Le  Fevre  v.  Matthews, 
39  App.  Div.  234,  57  N.  Y.  Supp.  128,  holding  foreign  receiver  subject  to  ac- 
tion by  resident  on  agreement  with  former  in  official  capacity  within  8tat«; 
Lee  V.  Terbell,  40  Fed.  44,  holding  special  commissioners  appointed  by  for- 
eign court  to  sell  realty  may  maintain  action  on  purchase-money  bonds  taken  in 
official  capacity,  without  obtaining  ancillary  letters;  Hopper  v.  Hopper,  125 
N.  Y.  403,  12  L.  R.  A.  238,  26  N.  E.  457,  holding  foreign  executor  sub- 
jects himself  to  suit  as  domestic  executor  by  taking  out  local  ancillary' 
letters  of  administration;  Hentz  v.  Phillips,  23  Abb,  N.  C.  22, 
6  N.  Y.  Supp.  16,  holding  foreign  administratrix  not  proper  party  to 
proceeding  by  creditors  of  decedent  to  reach  fund  derived  from  sale  of  realty 
in  jurisdiction;  Jefferson  v.  Beall,  117  Ala.  439,  67  Am.  St.  Rep.  177,  23  So.  44, 
holding  judgment  in  foreign  jurisdiction  against  local  administrator  in  rep- 
resentative capacity  void  and  unenforceable  in  local  courts. 

Cited  in  notes  (9  L.  R.  A.  218)  on  ancillary  administration  of  estates;  (9 
L.  R.  A.  245,  246)  on  power  and  authority  of  foreign  executors  and  adminis- 
trators; (27  L.  R.  A.  102)  on  general  rule  as  to  foreign  judgments  against  ex- 
ecutor  or   administrator. 

Agreements  In  belialf  of  estate. 

Cited  in  Fames  v.  Bagg,  8  App.  Div.  545,  40  N.  Y.  Supp.  858,  holding  stipu- 
lation by  assignee  for  creditors,  in  action  on  promissory  note,  binding  upon 
estate;  Sanford  v.  Storj-,  15  Misc.  542,  38  N.  Y.  Supp.  104,  holding  executor's 
agreement  to  release  debt  may  be  specifically  enforced. 
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2  L.  R.  A.  829,  DIEFFENBACH  v.  ROCH,  112  N.  Y.  621,  20  N.  E.  560. 
Lilmltatlon  of  Justices'  Judarment. 

Cited  in  Herrman  v.  Stalp,  15  Daly,  293,  6  N.  Y.  Supp.  514,  holding  exe- 
cution, as  well  as  action  on  docketed  judgment,  barred;  Warner  v.  Bartle,  22 
Misc.  490,  50  N.  Y.  Supp.  940,  holding  bar  of  Code  Civ.  Proc.  §  382,  applies  to 
'"special  proceedings,"  as  well  as  to  "action"  to  enforce  judgment;  Be  Warner, 
39  App.  Div.  93,  56  N.  Y.  Supp.  585,  holding  special  proceeding  to  enforce 
docketed  judgment  of  justice  of  peace  barred  by  six  years'  limitation  to 
"action"  thereon;  Re  Depuy,  28  N.  Y.  S.  R.  42,  8  N.  Y.  Supp.  229,  holding  pro- 
ceeding in  surrogate's  court  to  enforce  judgment  barred  as  an  "action,"  within 
meaning  of  Code  Civ.  Proc.  §  382;  Re  Guttrotf,  39  Misc.  484,  80  N.  Y.  Supp.  219, 
holding  judgment  of  city  district  court,  docketed  in  county  clerk's  office,  barred 
in  six  years;  Pierce  v.  Davidson,  58  Mo.  App.  Ill,  holding  that  filing  of  jus- 
tice's judgment  in  office  of  court  of  record  does  not  increase  period  of  limita- 
tion; Gray  v.  Seeber,  53  Hun,  613,  6  N.  y.  Supp.  802,  holding  Code  Civ.  Proc. 
I  376,  which  declares  presumption  of  payment  of  judgment  from  lapse  of  twenty 
years  to  be  statute  of  limitations;  Agar  v.  Tibbets,  56  Hun,  276,  9  N.  Y.  Supp. 
591,  holding  plaintiffs,  discontinuing  in  consequence  of  unexpected  decision, 
bound  to  pay  costs  to  date  of  application. 

Cited  in  note  (8  L.  R.  A.  481)  on  application  of  statute  of  limitations  to 
equitable   actions. 

Cited  as  nullified  in  Andrews  v.  Mastin,  22  Misfc.  265,  49  N.  Y.  Supp.  1118, 
holding  duration  of  lien  runs,  by  virtue  of  chap.  342,  Laws  1892,  from  date 
of  filing  transcript. 

Distinguished  in  Raphael  v.  Mencke,  28  App.  Div.  92,  50  N.  Y.  Supp. 
920;  Agar  v.  Curtiss,  8  App.  Div.  339,  40  N.  Y.  Supp.  815;  Bolt  v.  Hauser,  57 
Hun,  568,  11  N.  Y.  Supp.  366;  Becker  v.  Porter,  17  App.  Div.  184;  Brown 
v.  Hyman,  27  N.  Y.  Supp.  437;  Townsend  v.  Tolhurst,  57  Hun,  42,  10  N.  Y. 
Supp.  378;  Anderson  v.  Porter,  7  Misc.  220,  27  N.  Y.  Supp.  646,  —  holding 
execution  may  issue  on  municipal  or  district  court  judgment  docketed  in 
clerk's  office,  though  action  thereon  barred;  Bolt  v.  Hauser,  10  N.  Y.  Supp. 
398,  holding  supplementary  proceedings  available  to  enforce  judgment  after 
expiration   of   six   years   within   which   action   thereon   allowed. 

Effect  of  doclcetlns  Judflrment  In  cleric's  oflle«« 

Cited  in  Re  Phelps,  6  Misc.  402,  1  Power,  545,  56  N.  Y.  S.  R.  629,  26  N.  Y. 
Supp.  774,  holding  only  effect  of  docketing  justice's  judgment  in  county  clerk's 
office  to  enlarge  scope  of  enforcement;  Daniels  v.  Southard,  23  Misc.  238,  51 
N.  Y.  Supp.  1136,  holding  sphere  of  enforcement  of  justice's  judgment  enlarged 
by  docketing  with  clerk,  to  include  all  processes  available  in  case  of  county- 
court  judgment;  Andrews  v.  Mastin,  22  Misc.  265,  49  N.  Y.  Supp.  1118,  holding 
no  additional  force  as  lien  on  realty  given  to  docketed  transcript  by  chap.  342, 
Laws  1892,  extending  period  of  duration;  Baldinger  v.  Turkowsky,  36  Misc.  822, 
74  N.  Y.  Supp.  897,  holding  docketing  of  district  court  judgment  in  clerk's  of- 
fice does  not  render  necessary  leave  to  sue  thereon  in  municipal  court;  Harris 
V.  Clark,  65  Hun,  363,  20  N.  Y.  Supp.  232,  holding  prohibition  of  Code  Civ. 
Proc.  §  1913,  against  action  on  judgment  rendered  in  court  of  record,  not 
applicable  to  judgment  of  justice,  though  docketed  in  clerk's  office;  Johnson 
V.  Manning,  75  App.  Div.  286,  78  N.  \.  Supp.  96,  holding  while  supreme  court 
has  not  power  to  vacate  municipal-court  judgment  docketed  with  county  clerk, 
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it  may  set  aside  proceedings  to  enforce  same;  Erb  v.  Hendricks  Co.  50  W.  Va. 
32,  40  S.  E.  338,  raising,  without  deciding,  question  whether  justice  of  peace 
may  issue  execution  on  judgment  certified  to  clerk  of  circuit  court. 

Distinguished  in  Sill  Stove  Works  v.  Scott,  62  App.  Div.  571,  71  N.  Y.  Supp. 
181,  holding  jurisdiction  of  justice  prima  facie  established  by  proof  of  filing 
transcript  of  judgment  in  county  clerk's  office. 

2  L.  R.  A.  832,  HUNTER  v.  COOPERSTOVVN  &  S.  VALLEY  R.  CO.  112  N.  Y. 
371,  8  Am.  St.  Rep.  752,  19  N.  E.  820. 

Subsequent  appeal  in  126  N.  Y.  24,  12  L.  R.  A.  430,  26  N.  E.  958. 
Contributory  negrllgrence* 

Cited  in  Myers  v.  New  York  C.  &  H.  R.  R.  Co.  82  Hun,  38,  31  N.  Y.  Supp. 
153,  holding  party  attempting  to  board  moving  train  after  it  has  left  sta- 
tion guilty  of  contributory  negligence;  Walthers  v.  Chicago  &  N.  W.  R.  Co. 
72  111.  App.  363,  holding  it  negligence  per  ae  for  party  to  attempt  to  board 
moving  train  at  point  beyond  platform;  Scuily  v.  New  York,  L.  E.  &  W. 
R.  Co.  80  Hun,  199,  30  N.  Y.  Supp.  61,  holding  passenger  alighting  in  disre- 
gard of  conductor's  warning,  from  train  moving.  6  to  10  miles  an  hour  after 
passing  station,  guilty  of  contributory  negligence;  Lewis  v.  Delaware  &  H. 
Canal  Co.  80  Hun,  195,  30  N.  Y.  Supp.  28,  holding  it  negligence  per  se  for 
passenger  to  alight  from  moving  train  on  WTong  side,  though  at  conductor's 
suggestion;  Worthington  v.  Central  Vermont  R.  Co.  64  Vt.  114,  15  L.  R.  A. 
328,  23  Atl.  590,  holding  negligence  per  se  to  stand  on  platform  of  rapidly 
moving  train  on  rough  road,  though  interior  of  car  crowded;  Redmond  v.  Rome, 
W.  &  O.  R.  Co.  31  N.  Y.  S.  R.  368,  10  N.  Y.  Supp.  330,  holding  conductor  stand- 
ing on  tracks  in  car  yard  watching  brakeman,  struck  by  backing  engine, 
guilty  of  contributory  negligence;  Salmon  v.  New  York  C.  &  H.  R.  R.  Co.  1 
Silv.  Sup.  Ct.  240,  5  N.  Y.  Supp.  225,  holding  pedestrian  crossing  tracks  in 
disregard  of  attendant's  warning,  and  lowered  gates,  guilty  of  contributory 
negligence;  Sias  v.  Rochester  R.  Co.  92  Hun,  148,  36  N.  Y.  Supp,  378,  holding 
it  not  negligence  per  ae  to  ride  upon  platform  or  to  lean  out  beyond  side  of 
trolley  car;  Walker  v,  Vicksburg,  S.  &  P.  R.  Co.  41  La.  Ann.  806,  7  L.  R.  A. 
117,  17  Am.  St.  Rep.  417,  6  So.  916  (dissenting  opinion),  majority  holding  it 
contributory  negligence  to  alight  from  train  moving  from  station  before  giving 
time  for  passengers  to  alight;  Bertram  v.  Peoples  R.  Co.  154  Mo.  665,  52  S.  W. 
1119  (dissenting  opinion),  majority  holding  it  not  negligence  per  se  to  board 
slowly  moving  grip  car  near  pile  of  bricks. 

Cited  in  footnote  to  Western  Maryland  R.  Co.  v.  Herold,  14  L.  R.  A.  75, 
which  holds  entering  of  car  with  brakes  set  before  time  for  starting  not 
negligence   per  se. 

Cited  in  notes  (8  L.  R.  A.  674)  on  contributory  negligence  of  passenger;  (11 
L.  R.  A.  396)  on  passenger's  negligence  in  alighting  from  moving  train;  (21 
L.  R.  A.  356)    on  injuries  in  boarding  moving  train. 

Distinguished  in  Lewis  v.  Delaware  &  H.  Canal  Co.  145  N.  Y.  516,  40  N.  E. 
248,  holding  it  not  contributory  negligence,  as  matter  of  law,  to  alight  from 
slowly  moving  train  at  request  of  conductor;  Distler  v.  Long  Island  R.  Co. 
151  N.  Y.  427,  35  L.  R.  A.  764,  765,  45  N.  E.  937,  holding  it  not  negligence  per  se 
to  board  train  moving  at  rate  of  2  or  3  miles  an  hour  at  invitation  of  conductor; 
Weiler  v.  Manhattan  R.  Co.  53  Hun,  377,  6  N.   Y.  Supp.  320,  holding  it  not 
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negligence  per  ae  to  alight,  at  conductor's  invitation,  from  blocked  elevated  train 
at  short  distance  from  station,  and  proceed  along  narrow  walk  to  reach  stairway; 
Van  Fleet  v.  New  York  C.  &  H.  R.  R.  Co.  27  N.  Y.  S.  R.  67,  7  N.  Y.  Supp.  630, 
holding  it  not  negligence  per  se  for  track  hand  to  board  slowly  moving  train 
under  order  of  foreman  to  "hurry  up;"  Reid  v.  New  York,  68  Hun,  112,  22 
N.  Y.  Supp.  623,  holding  it  not  negligence  per  se  for  passenger  of  cable  car  to 
get  oflF  in  response  to  conductor's  warning  to  "hurry  up  or  he  would  start;" 
Northern  P.  R.  Co.  v.  Egeland,  163  U.  S.  99,  41  L.  ed.  86,  16  Sup.  Ct.  Rep. 
975,  Affirming  5  C.  C.  A.  473,  12  U.  S.  App.  271,  56  Fed.  202,  holding  it  not' 
negligence  per  ae  for  track  laborer  to  jump,  in  compliance  with  conductor's 
orders,  from  train  moving  4  miles  an  hour. 

Disapproved  in  Murphy  v.  St.  Louis,  1.  M.  &  S.  R.  Co.  43  Mo.  App.  349, 
holding  it  not  negligence  per  ae  to  board  slowly  moving  train  at  invitation 
of   conductor. 

2  L.  R.  A.  836,  EAST  BIRMINGHAM  LAND  CO.  v.  DENNIS,  85  Ala.  665, 

7  Am.  St.  Rep.  73,  6  So.  317. 
Usas®  contrary  to  learal  viglit* 

Cited  in  Davis  v.  State,  92  Ala.  26,  9  So.  616,  holding  custom  t)f  parties 
to  enter  neighbor's  house  uninvited  not  admissible  in  evidence  to  justify  tres- 
pass against  express  orders  to  keep  out;  Becker  v.  Hall,  116  Iowa,  593,  56 
L,  R.  A.  575,  88  N.  W.  324,  holding  unreasonable  custom  as  to  appropriation  of 
ice  in  public  waters  not  sustained;  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64 
L.  R.  A.  448,  79  S.  W.  124,  holding  custom  to  suspend  business  on  4th  of 
July  excuses  carrier  from  immediately  notifying  consignee  of  arrival  of  per- 
ishable goods. 

Cited  in  notes  (10  L.  R.  A.  785)  on  validity  of  usage;  (3  L.  R.  A.  860) 
on  binding  force  of  usage  and  custom;  (10  L.  R.  A.  366)  on  custom  and  usage 
on  question  of  negligence;  (13  L.  R.  A.  438,  439)  on  usage  and  custom  in  con- 
flict with  rules  of  law. 

Fraudulent  transfer  of  stock. 

Cited  in  Farmers'  Bank  v.  Diebold  Safe  &  Lock  Co.  66  Ohio  St.  377,  58  L. 
R.  A.  624,  90  Am.  St.  Rep.  586,  64  N.  E.  518,  holding  owner  of  stock  assigned  in 
blank  by  original  holder  entitled  thereto  as  against  bona  fide  pledgee  for  value 
from  one  fraudulently  obtaining  possession  of  same  without  assignee's  negli- 
gence. 

Distinguished  in  Winter  v.  Montgomery  Gaslight  Co.  89  Ala.  550,  7  So.  773, 
holding  purchase  in  good  faith  for  value  of  stock  sold  in  breach  of  trust, 
not  apparent  from  face  of  certificate,  good  as  against  beneficiary,  though 
transfer  not  registered;  Nelson  v.  Owen,  113  AJa.  380,  21  So.  75,  holding  pur- 
chaser for  value  without  notice  from  pledgee,  of  stock  indorsed  in  blank  by 
pledgeor,  owner  thereof  as  against  pledgeor. 

2  L.  R.  A.  839,  ST.  LOUIS,  A.  &  T.  R.  CO.  v.  WELCH,  72  Tex.  298,  10  S.  W. 

529. 
Wlfto  are  fello'w  •er'vants. 

Cited  in  Texas  &  P.  R.  Co.  v.  Rogers,  6  C.  C.  A.  406,  13  U.  8.  App.  547,  57 
Fed.   381,   holding   laborer   acting   as   temporary   foreman   fellow   servant   with 
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laborer  in  gang;  Ell  v.  Northern  P.  R.  Co.  1  N.  D.  349,  12  L.  R.  A.  101,  26 
Am.  St.  Hep.  621,  48  N.  W.  222,  holding  train  hand  and  foreman  fellow  serr- 
ants;  St.  Louis,  S.  W.  R.  Co.  v.  Henson,  61  Ark.  307,  32  S.  W.  1079,  holding 
foreman  of  bridge-building  gang  and  engineer,  fellow  servants;  Austin  &  N.  W. 
R.  Co.  V.  Beatty,  6  Tex.  Civ.  App.  652,  24  S.  W.  934,  holding  brakeman  and 
man  employed  to  nail  numbers  on  bridges  fellow  servants;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Farmer,  73  Tex.  87,  11  S.  W.  166,  holding  brakeman  and  station 
agent  fellow  servants;  Grattis  v.  Kansas  City,  P.  &  G.  R.  Co.  163  Mo.  406, 
48  L.  R.  A.  408,  77  Am.  St.  Rep.  721,  66  S.  W.  108,  holding  fireman,  conductor, 
and  engineer  fellow  servants;  Wells,  Fargo  &  Co.  v.  Page,  29  Tex.  Civ.  App. 
490,  68  S.  W.  628,  holdijig  express  messenger  and  guard  fellow  servants; 
Direct  Nav.  Co.  v.  Anderson,  29  Tex.  Civ.  App.  67,  69  S.  W.  174,  holding  deck 
hands  on  tugboat,  serving  in  different  watches,  fellow  servants;  International 
&  G.  N.  R.  Co.  V.  Ryan,  82  Tex.  570,  18  S.  W.  219,  holding  carpenter  at  rest 
in  caboose  after  working  hours,  fellow  servant  with  switchman;  Dishon  v. 
Cincinnati,  N.  O.  &  T.  P.  R,  Co.  126  Fed.  200,  holding  section  hand,  living 
in  section  house,  leaving  it  after  working  hours,  a  fellow  servant  of  train 
operatives  by  whose  negligence  he  was  injured;  Oriental  Investment  Co.  v. 
Sline,  17  Tex.  Civ.  App.  695,  41  S.  VV.  130.  holding  chambermaid  and  elevator 
man  fellow  servants  in  hotel  where  both  employed. 

Cited  in  notes  (5  L.  R.  A.  735)  on  who  are  fellow  servants;  (18  L.  R.  A. 
796)  on  what  constitutes  "common  employment;"  (50  L.  R,  A.  426)  on 
diversity  of  duty  as  affecting  common  employment;  (50  L.  R.  A.  428)  on  con- 
tiguity as  factor  in  common  employment;  (18  L.  R.  A.  797)  on  servants  not  on 
duty  as  fellow  servants;  (50  L.  R.  A.  462)  on  control  by  master  as  factor 
in  determination  of  relation  of  master  and  servant;  (60  L.  R.  A.  433)  on  il- 
lustrations of  common  employment. 

2  L.  R.  A.  841,  MERRILL  LODGE,  NO.  299,  I.  O.  G.  T.  v.  ELLSWORTH,  78 

Cal.    166,   20  Pac.   399. 
Mutual  benefit  aMioclatlon. 

Cited  in  notes  (7  L.  R.  A.  189)  on  transfer  of  mutual  benefit  certificate;  (4 
L.   R.   A.   382)    on   benefit   association,   enlarged   powers   conferred   by   statute. 

2  L.  R.  A.  843,  FLUKER  v.  GEORGIA  R.  &  BKG.  CO.  81  Ga.  461,  12  Am.  St 

Rep.  328,  8  S.  E.  .129. 
Dominion  of  railroad  company  over  its  property* 

Cited  in  Kates  v.  Atlanta  Baggage  &  Cab  Co.  107  Ga.  646,  46  L.  R.  A.  435, 
34  S.  E.  372,  holding  railroad  company  may  grant  exclusive  privilege  of  en- 
tering depot  for  purpose  of  handling  baggage  on  claim  checks;  Brown  v. 
New  York  C.  &  H.  R.  R.  Co.  75  Hun,  362,  27  N.  Y.  Supp.  69,  holding  railroad 
company  may  grant  exclusive  privilege  to  cab  company  of  soliciting  patronage 
on  trains  and  in  yards  of  railroad. 

Distinguished  in  State  v.  Reed,  76  Miss.  222,  43  L.  R.  A.  136,  71  Am.  St. 
Rep.  628,  24  So.  308,  holding  grant  by  railroad  company  to  hackman  of  ex- 
clusive privilege  of  entering  depot  grounds  to  solicit  patronage  unlawful;  Mem- 
phis News  Pub.  Co.  v;  Southern  R.  Co.  (Tenn.)  63  L.  R.  A.  165,  75  S.  W. 
941,  denying  right  of  railroad  company  to  exclude  others  from  use  of  newspaper 
train   established   upon   certain  publisher's  guarantee  of  minimum   revenue. 
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— »  Over  depot  arroundji. 

Cited  in  Cosgrove  v.  Augusta,  103  Ga.  839,  840,  42  L.  R.  A.  714,  68  Am.  St. 
Rep.  149,  31  S.  E.  445,  holding  city  ordinance  prohibiting  drummers  and  cab- 
men from  entering  union  passage  depot  to  solicit  custom  invalid;  Godbout  ▼. 
St.  Paul  Union  Depot  Co.  79  Minn.  198,  47  L.  R,  A.  636,  81  N.  W.  835,  holding 
railroad  company  may  prohibit  hackman  from  soliciting  patronage  within 
depot  building;  Lucas  v.  Herbert,  148  Ind.  66,  37  L.  R.  A.  377,  47  N.  E.  146, 
holding  railroad  company  may  designate  places  cabs  and  omnibuses  shall  oc- 
cupy on  depot  grounds;  Donovan  v.  Pennsylvania  Co.  61  L.  R.  A.  143,  57  0. 
C.  A.  364,  120  Fed.  217,  and  New  York,  N.  H.  &  H.  R.  Co.  v.  Bork,  23  R.  I. 
224,  49  Atl.  965,  holding  railroad  company  may  exclude  from  station  all  hack- 
men  soliciting  passengers  without  its  license;  Hedding  v.  Gallagher,  72  N.  H. 
394,  64  L.  R.  A.  821,  67  Atl.  226,  holding  railroad  company  may  grant  to 
teamster  exclusive  right  to  solicit  baggage  in  depot. 

Cited  in  note  (8  L.  R.  A.  764)  on  dominion  of  railroad  company  over  its 
stations  and  grounds. 

Prohibition  aaralnst  use  of  elevator* 

Cited  in  Springer  v.  Byram,  137  Ind.  27,  23  L.  R.  A.  250,  45  Am.  St.  Rep. 
159,  36  N.  E.  361,  holding  proprietor  of  elevator  not  bound  to  carry  newsboy, 
although   permitted   to   enter  building. 

2  L.  R.  A.  844,  RITTLER  v.  SMITH,  70  Md.  261,  16  Atl.  890. 
Inanrancei  insurable  interest. 

Cited  in  footnotes  to  Adams  v.  Reed,  35  L.  R.  A.  692,  which  holds  that  woman 
has  insurable  interest  in  life  of  son-in-law;  Uurd  v.  Doty,  21  L.  R.  A.  746, 
which  denies  right  of  trustee  receiving  proceeds  of  insurance  policy  to  re- 
fuse puyment  to  beneficiaries  as  having  no  insurable  interest;  Exchange  Bank 
V.  Loh,  44  L.  R.  A.  372,  which  holds  creditor's  insurable  interest  limited 
to   amount   of  indebtedness. 

Cited  in  notes  (6  L.  R.  A.  136,  7  L.  R.  A.  219)  on  who  has  insurable  in- 
terest in  life  of  another;  (13  L.  R.  A.  433,  434)  on  insurable  interest  essen- 
tial   to    validity    of    policy. 

Nature  of  contract  for  lite  insnralice. 

Cited  in  Cahill  v.  Maryland  L.  Ins.  Co.  90  Md.  347,  47  L.  R.  A.  617,  46 
Atl.  180,  holding  contract  for  life  annuity  is  mere  chose  in  action  for  pay- 
ment of  money. 

BndoTvnnent  policy  as  asset* 

Cited  in  Re  Slingluff,  106  Fed.  156,  holding  policy  payable  to  insured  if 
he  survives  term,  and  which  in  terms  is  assignable,  passes  to  trustee  in  bank* 
ruptcy. 

Assignment  of  llfe-insnrance  policy* 

Cited  in  Preston  v.  Connecticut  Mut.  L.  Ins.  Co.  95  Md.  114,  51  Atl.  838;  Nye 
V.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  146,  36  N.  E.  429;  Steinback  v. 
Diepenbrock,  158  N.  Y.  30,  44  L.  R,  A.  419,  70  Am.  St.  Rep.  424,  52  N.  E.  662; 
Souder  v.  Home  Friendly  Soc.  72  Md.  516,  20  Atl.  137,  —  holding  assignment 
to  one  without  insurable  interest  valid  when  policy  taken  out  by  insured  or  by 
one  having  insurable  interest;   Clement  v.  >iew  York  L.  Ins.  Co.  101  Tenn.  36, 
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42  L.  R.  A.  251,  70  Am.  St.  Rep.  650,  46  S.  W.  561,  holding  asaignment  must 
be  in  good  faith,  and  not  as  colorable  evasion  of  wagering  contract;  Clogg 
V.  McDaniel,  89  Md.  422,  43  Atl.  795,  holding  assignment  to  creditor  of  cer- 
tificate in  benefit  association  not  wager,  Although  debt  canceled  thereby;  Hew- 
lett V.  Home  for  Incurables,  74  Md.  354,  17  L.  R.  A.  448,  24  Atl.  324,  hold- 
ing assignment  in  consideration  of  advances  in  money  and  hospitil  treatment 
to  beneficiary  valid;  Farmers  &  T.  Bank  v.  Johnson,  118  Iowa,  286,  91  X.  W. 
1074,  sustaining  assignment  of  insurance  policy  to  beneficiary's  creditor,  with- 
out insurable  interest  in  life  of  insured;  Mechanics'  Nat.  Bank  v.  Comins,  72 
N.  H.  19,  55  Atl.  191,  sustaining  assignment  of  life-insurance  policy  to  se- 
cure  corporation's   creditor    without    insurable    interest    in    insured's    life. 

Cited  in  footnotes  to  Steinback  v.  Diepenbrock,  44  L.  R.  A.  417,  and  Cham- 
berlain V.  Butler,  54  L.  R.  A.  338,  which  sustain  right  to  assign  policy  to  one 
without  insurable  interest;  Mutual  Reserve  Fund  Life  Asso.  v.  Hurst,  20  L.  R. 
A.  761,  which  holds  assignee's  insurable  interest  as  creditor  not  condition  to 
recovery  on  policy;  Steele  v.  Catlin,  59  L.  R.  A.  129,  which  holds  complete  gift 
not  made  by  verbal  assignment  of  life  policy  accompanied  with  words  indi- 
cating intent  to  give,  and  delivery  of  policy;  Opitz  v.  Karel,  62  L.  R.  A.  982, 
which  holds  valid  gift  of  proceeds  of  policy  payable  to  insured's  personal  rep- 
resentative made  by  delivery  of  policy;  American  Mut.  L.  Ins.  Co.  v.  Bertram, 
64  L.  R.  A.  935,  holding  bona  fide  assignee  of  life  insurance  policy  taken  by 
one  without  insurable  interest  may  recover  premiums. 

Cited  in  note   (9  L.  R.  A.  660)   on  assignability  of  life  policies. 

Amount  to  ^whlclft  aMlflrnee  of  policy  entitled. 

Cited  in  Hays  v.  Lapeyre,  48  La.  Ann.  758,  35  L.  R.  A.  654,  19  So.  821  (dis- 
senting opinion),  majority  holding  assignee  not  entitled  to  take  more  than 
amount   invested. 

Cited  in  footnotes  to  Morris  v.  Georgia  Loan,  Sav.  &  Bkg.  Co.  46  L.  R.  A. 
506,  which  holds  creditor  taking  assignment  of  policy  entitled  to  retain  from  pro- 
ceeds sufficient  to  pay  debt  and  advances  only;  McQuillan  v.  Mutual  Reserve 
Fund  Life  Asso.  56  L.  R.  A.  233,  which  upholds  provision  that  assigned  pol- 
icy shall  be  void  as  to  all  above  debt  due  assignee. 

Disapproved  in  Exchange  Bank  v.  Loh,  104  Ga.  453,  44  L.  R.  A.  376.  31  JS. 
E.  459,  and  Cheeves  v.  Anders,  87  Tex.  203,  47  Am.  St.  Rep.  107,  28  S.  W.  274, 
holding  creditor,  as  assignee,  may  recover  only  amount  of  debt  and  interest,  and 
amount  paid  to  keep  policy  alive,  w^th  interest. 

2  L.  R.  A.  847,  McCROY  v.  TONEY,  66  Miss.  233,  5  So.  392. 
Parol  lease  for  one  year. 

Cited  in  Higgins  v.  Gager,  65  Ark.  607,  47  S.  W.  848,  holding  parol  lease 
for   a    year,    to    begin    at    subsequent    date,    valid. 

Cited  in  note    {8  L.  R.  A.  221)    on  tenancy  from  year  to  year. 

Disapproved  in  A.  G.  Rhodes  Furniture  Co.  v.  Weeden,  108  Ala.  255,  19  So.  318, 
holding  possession  under  contract  and  part  payment  renders  agreement  valid. 

2  L.  R.  A.  848,  COFFMAN  v.  HEATNOLE,  85  Va.  459,  17  Am.  St.  Rep.  69, 

8  S.  E.   672. 
Intention  of  testator  to  dlslnlierlt  belm. 

Cited  in  Hurst  v.  Von  De  Veld,   158  Mo.  247,  58  S.  W.    1056;    Zimmerman 
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V.  Hafer,  81  Md.  357,  32  Atl.  316;  Lawrence  v.  Smith,  163  111.  166,  45  N.  E. 
259,  —  holding  mere  intention  of  testator  to  disinherit,  although  clearly  ex- 
pressed, not  sufficient;  Todd  v.  Gentry,  109  Ky.  708,  60  S.  W.  639,  holding  will 
limiting  heir's  inheritance  to  $2  does  not  disinherit  him  as  to  property  un- 
disposed of  by  will. 

Cited  in  note    (11  L,  R.  A.  767)    on  "disherison." 

Distinguished  in  Murphy's  Estate,  104  Cal.  567,  38  Pac.  543,  upholding 
holographic  will  disinheriting  part  of  children,  but  devising  property  to  others. 

2  L.  R.  A.  853,  SOUTH  NASHVILLE  STREET  R.  CO.  v.  MORROW,  87  Tenn. 

406,    11    S.    W.    348. 
fjenrialati've  control  of  taxation. 

Cited  in  Adams  v.  Kuykendall,  83  Miss.  594,  35  So.  830,  sustaining  statute 
authorizing  state  revenue  agent  to  assess  municipal  taxes  on  property  omitted 
by  municipal  officers;  Pryor  v.  Bryan,  11  Okla.  366,  66  Pac.  348,  holding 
statute  exempting  property  on  Indian  reservation  from  taxation,  except  for 
territorial  and  court  funds,  not  unconstitutional. 


Taxation  of  corporation  —  Francblse* 

Cited  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis.  566, 
03  N.  W.  746,  holding  franchise  property,  included  with  personalty,  taxable  as 
entirety  where  statute  fails  to  specify  manner  of  valuation  and  taxation;  Af- 
rica V.  Knoxville,  70  Fed.  734,  holding  easement  in  street  acquired  under 
railway  franchise  taxable  as  property;  Detroit  Citizens'  Street  R,  Co.  v.  De- 
troit, 125  Mich.  687,  84  Am.  St.  Rep.  589,  85  N.  W.  96,  holding  franchise  prop- 
erty included  under  statute  requiring  assessment  of  street  railway  "tracks." 

Cited  in  notes  (57  L.  R.  A.  37,  38)  on  nature  of  franchises  as  subjects  of 
taxation;  (57  L.  R.  A.  40)  on  taxability  of  franchises;  (58  L.  R.  A.  564)  on 
taxation  of  corporate  franchises;  (60  L.  R.  A.  333)  on  taxation  of  franchises, 
privileges,  and  occupations. 

—  Stock. 

Cited  in  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  550,  19  S.  W.  758, 
holding  that  payment  of  tax  on  shares  of  stock  "in  lieu  of  all  other  taxes" 
under  charter  exempts  capital  stock  from  taxation;  Memphis  v.  Memphis  Cit^ 
Bank,  91  Tenn.  578,  19  S,  W.  1045,  and  Memphis  v.  Home  Ins.  Co.  91  Tenn. 
561,  19  S.  W.  1042,  holding  payment  of  tax  on  "amount  of  capital  actually 
paid  in"  under  charter  exempts  capital  stock  from  further  taxation,  but  not 
shares  of  stock;  State  v.  Bank  of  Commerce,  95  Tenn,  227,  31  S.  W.  993,  holding 
tax  on  capital  stock  in  lieu  of  all  other  taxes  does  not  exempt  shares  of  stock, 
surplus,  or  undivided  profits;  German  American  Sav.  Bank  v.  Burlington, 
118  Iowa,  86,  91  N.  W.  829,  holding  bank  cannot  deduct  from  shares  of  its  stock 
assessed  to  it,  government  bonds  held  as  part  of  capital. 

Cited  in  notes  (58  L.  R.  A.  590)  on  double  taxation  of  corporation  and 
stockholder;  (60  L.  R.  A.  367)  on  double  taxation;  (58  L.  R.  A.  588)  on  duty 
of  corporation  to  collect  tax  on  share  stock. 

Not  followed  in  Stroh  v.  Detroit,  131  Mich,  116,  90  N.  W.  1029,  holding  tax- 
ation of  shares  in  foreign  corporation  whose  property  is  situated  and  taxed 
in   state  double. 
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Bxemptfoiui. 

Cited  in  Union  ft  Planters'  Bank  y.  Memphis,  101  Tenn.  159,  46  S.  W.  557, 
holding  exemption  of  capital  stock  constitutional,  but  not  exemption  of  shares 
of  stock;  Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  697,  63  L.  R.  A.  927,  43  S. 
W.  115,  holding  franchise  and  surplus  fund  not  included  in  exemption 
of  capital  stock,  road,  fixtures,  etc.;  Grundy  County  v.  Tennessee 
Coal,  I.  &  R.  Co.  94  Tenn.  304,  29  8.  W.  116,  holding  suit  properly  brought 
by  owner,  if  valuation  contested,  but  by  collector,  if  right  to  assess  denied. 

Valuation  for  taxation.  i 

Cited  in  Carroll  v.  Alsup.  107  Tenn.  293,  64  S.  W.  193,  holding  actual  cash 
value  proper  basis  of  assessment;  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97 
Tenn.  161,  34  L.  R.  A.  728,  36  S.  W.  1041,  holding  Acts  1895,  Ex.  Sesa.  chap.  1,  U 
6,  21,  unconstitutional  for  disregard  of  requirement  of  taxation  according  to 
value;  State  v.  Weyerhauser,  68  Minn.  368,  71  N.  W.  265,  upholding  validity  of 
statute  providing  for  reassessment  of  undervalued  property  and  enforcement 
of  additional  tax;  Railroad  &  Teleph.  Co.  v.  Board  of  Equalizers,  85  Fel. 
317,  enjoining  collection  of  tax  where  assessment  unequal,  though  complainants' 
property  not  overvalued. 

Cited  in  footnote  to  State  ex  rel.  Davis  &  S.  Lumber  Co.  v.  Pors,  51  L.  R. 
A.  917,  which  authorizes  reassessment  of  personalty  omitted  in  previous  year, 
though   no   longer   in   existence. 

Denied  in  Galusha  v.  Wendt,  114  Iowa,  611,  87  N.  W.  512,  suggesting  rea- 
sessment  of  mistakenly  undervalued  property  in  same  year  unjust  in  view  of 
honest   diversity   of   opinion. 

Dellnltlon  of  <<capltal  stoolc'* 

Cited  in  Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel  Co.  95  Tenn.  656,  31 
L.  R.  A.  600,  49  Am.  St.  Rep.  943,  32  S.  W.  1097,  holding  limit  to  amount 
of  capital  stock  does  not  restrict  amount  of  property  that  corporation  may 
acquire. 

Situs  of  personalty  for  taxation. 

Cited  in  Jack  v.  Walker,  79  Fed.  142,  holding  bond  and  mortgage  owned  by 
nonresident  not  taxable,  though  in  hands  of  resident  agent  for  collection;  Min- 
neapolis &  N.  Elevator  Co.  v.  Traill  County,  9  N.  D.  221,  50  L.  R.  A.  271,  82 
N.  W.  727,  holding  elevator  company  taxable  for  grain  therein,  though  owners 
nonresidents;  Western  Assur.  Co.  v.  Halliday»  61  C.  C.  A.  273,  126  Fed.  259,  up- 
holding taxation  of  municipal  bonds  deposited  with  superintendent  of  insurance 
by  foreign  insurance  company. 

— i—  stock. 

Cited  in  State  v.  Kidd,  125  Ala.  421,  28  So.  480,  holding  situs  of  stock  of  for- 
eign corporation  at  owner's  domicil,  unless  otherwise  fixed  by  statute;  Greves 
v,  Shaw,  173  Mass.  208,  53  N.  E.  372,  holding  stock  of  domestic  corporations  and 
national  banking  corporations  located  in  state  subject  to  taxation  under  general 
tax  law;  Augusta  v.  Kimball,  91  Me.  607,  41  L.  R.  A.  478,  40  Atl.  666,  holding 
stock  in  foreign  corporation  held  by  nonresident  trustees  for  resident  beneficiaries 
not  subject  to  taxation. 

Cited  in  note  (58  L.  R.  A.  582)  on  taxation  of  stock  in  domestic  corporation 
held  by  nonresident. 
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2  L.  R.  A.  863,  HA  WES  v.  NICHOLAS,  72  Tex.  481,  10  S.  W.  558. 
Revocation  of  'vrlll. 

Cited  in  footnotes  to  Miles's  Appeal,  36  L.  R.  A.  176,  which  holds  erasure  of 
specific  legacy  from  will  not  revocation  of  legacy;  Billington  v.  Jones,  56  L.  R. 
A.  654,  which  holds  will  revoked  by  writing  on  it  statement  that  it  is  void,  stating 
that  it  is  killed,  and  filing  it  away ;  Cutler  v.  Cutler,  57  L.  R.  A.  209,  which  holds 
will  revoked  by  adopting  mutilations  by  vermin. 

Cited  in  notes  (7  L.  R.  A.  486)  on  revocation,  revival,  and  republication  of 
will;  (37  L.  R.  A.  577)  on  revocation  of  will  by  subsequent  will,  and  revival  of 
former  by  destruction  of  the  latter;  (38  L.  R.  A.  439)  on  evidence  to  establish 
lost  or  destroyed  wills. 

Revival  of  earlier  vrlll  by  destruction  of  later  testanaent. 

Disapproved  in  Re  Gould,  72  Vt.  318,  47  Atl.  1082,  holding  destruction  of  sub- 
sequent revoking  will  may  revive  former  wiU  without  republication,  if  so  in- 
tended; Stetson  V.  Stetson,  200  111.  608,  612,  61  L.  R.  A.  262,  66  N.  E.  262, 
holding  destruction  of  will  revives  former  will  therein  revoked,  if  uncanceled. 
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